Missouri  Attorney  General's  Opinions  - 1935 


Opinion 

Date 

Topic 

Summary 

1-35 

July  31 

NEWSPAPERS. 

Newspaper  of  "free  circulation"  not  eligible  to  receive  notices  of 
publication. 

3-35 

Apr  9 

MISSOURI  ATHLETIC 

COMMISSION. 

Sec.  12999,  R.S.  1929  in  using  words  "gross  receipts"  means  receipts 
from  all  sources  in  connection  with  any  boxing,  sparring  or  wrestling 

exhibition. 

3-35 

Apr  25 

ELECTIONS. 

Duty  of  County  Treasurer  in  connection  with  payment  of  expenses 
incurred  by  Board  of  Election  Commissioners  in  administering  Senate 

Bill  No.  22  of  the  58th  General  Assembly. 

3-35 

May  24 

CRIMINAL  LAW. 

Unnecessary  noise  of  motorboats. 

3-35 

Aug  19 

QUO  WARRANTO. 

Whether  Attorney  General  or  prosecuting  attorney  should  file  action, 
and  when,  and  under  what  condition. 

3-35 

Sept  17 

BOARD  OF  ELECTION 

COMMISSIONERS  ST. 

LOUIS  COUNTY. 

BOND  OF  ELECTION 

COMMISSIONERS. 

Act.  Of  1935;  Bond  of  $5000.00  required. 

4-35 

May  31 

SCHOOL  DISTRICTS 

CONSOLIDATED. 

SCHOOL  FUND. 

FUND  ACCOUNTING. 

ANNUAL  FINANCIAL 

STATEMENT. 

Certain  requisites  in  form  and  substance  on  annual  financial  statement 
and  certain  requisites  in  fund  accounting. 

4-35 

June  6 

CORPORATIONS. 

Entitled  to  certificate  to  commence  business  after  obtaining  corporate 
charter  and  recording  same. 

4-35 

June 

24 

COSTS. 

Supplemental  costs  bill  in  a criminal  case. 

4-35 

Nov  19 

TAXATION. 

Various  questions  concerning  certificate  of  purchase  under  Jones- 
Munger  Act. 

4-35 

Nov  30 

TAXATION. 

Taxpayer  liable  for  valid  court  costs  when  paying  taxes  in  suits 
regardless  of  Senate  Bill  143. 

4-35 

Dec  6 

TAXATION. 

Certificate  holder  not  entitled  to  reimbursements  for  improvements 
made  during  redemption  period. 

4-35 

Dec  14 

TAXATION. 

Collector  may  receive  taxes  on  part  of  a tract.  Division  of  taxes  based 

on  area. 

5-35 

Jan  8 

TAXATION  AND 

REVENUE. 

Drainage  taxes  not  cut  out  by  sale  under  Senate  Bill  94  for  state  and 
county  taxes. 

5-35 

Jan  16 

TAXATION  AND 

REVENUE. 

Section  55,  Title  23;  Federal  aid  will  not  be  extended  to  states  who 
change  the  registration  fees,  licenses,  gasoline  taxes,  etc.,  after  June 

18,  1934.  If  state  does  make  changes  in  license  fees,  etc.  will  receive 
only  one-third  of  the  amount  that  state  would  be  entitled  to. 

5-35 

Apr  22 

MUNICIPAL 

CORPORATION. 

Motor  vehicle  tax  cannot  be  imposed  on  a resident  who  resides  in  the 
corporate  limits  but  who  stores  his  car  outside  of  the  corporate  limits. 

5-35 

May  23 

POLL  TAX. 

Governed  by  domicile  of  person. 

5-35 

July  22 

BARBER  AND  BEAUTY 

SHOPS. 

CITIES,  TOWNS  AND 

VILLAGES. 

Incorporated  cities,  towns  and  villages  may  enact  ordinances  regulating 
closing  hours,  by  virtue  of  House  Bill  32. 

5-35 

Aug  28 

COUNTY  BUDGET 

ACT. 

Liabilities  imposed  by  Sec.  20  do  not  apply  to  officials  in  counties  of 
less  than  50,000  inhabitants. 

5-35 

Nov  13 

EVIDENCE. 

Evidence  of  incorporation  may  be  proved  by  parole  evidence  where 
original  records  are  destroyed. 

6-35 

Feb  18 

CIRCUIT  CLERK  AND 

EX-OFFICIO 

RECORDER  OF  DEEDS. 

Not  entitled  to  salary  during  time  of  suspension. 

6-35 

Mar  11 

CITIES,  TOWNS  & 

VILLAGES. 

BOARD  OF  PUBLIC 

WORKS,  CITY  OF 

LOUISIANA. 

Authority  of  Board  of  Public  Works.  Board  of  limited  powers. 

6-35 

Apr  18 

INTOXICATING 

LIQUORS. 

Change  of  corporate  name  does  not  require  new  license. 

6-35 

May  8 

NON-INTOXICATING 

BEER. 

New  permit  necessary  under  law  as  amended,  by  58th  General 

Assembly  of  the  State  of  Missouri. 

6-35 

May  15 

INTOXICATING 

LIQUOR. 

Corporation  operating  two  wholesale  liquor  businesses  in  this  State 
required  to  take  out  a wholesale  liquor  dealer's  license  for  each  place 

of  business. 

6-35 

May  24 

INTOXICATING 

LIQUORS. 

Answering  five  questions  regarding  Senate  Bill  No.  30. 

6-35 

June 

20 

BONDS. 

Counties  may  vote  bonds  under  Sec.  2922,  R.  S.  1929,  to  relieve 
warrants,  when  reduced  to  judgments.  Warrant  holders  paying 

expenses  of  election  does  not  invalidate  bonds.  County  Court  may 
authorize  election  without  petition. 

6-35 

July  26 

INTOXICATING 

LIQUOR. 

License  for  the  sale  of  intoxicating  liquor  cannot  be  issued  for  any 
place  or  premise  within  one  hundred  feet  of  a church  or  school 
building,  measured  from  the  nearest  point  or  place  described  in  license 
to  nearest  point  of  church  or  school  building. 

6-35 

Aug  19 

CITIES  TOWNS  AND 

VILLAGES. 

BOARD  OF  PUBLIC 

WORKS  CITY  OF 

LOUISIANA. 

(SUPPLEMENTAL 

OPINION) 

Authority  of  Board  of  Public  Works.  Board  of  limited  powers. 

6-35 

Sept  9 

TAXATION. 

Procedure  for  sale  of  mineral  rights  for  delinquent  taxes. 

6-35 

Nov  25 

COUNTY  HOSPITAL. 

Trustees  not  liable  for  tort. 

7-35 

June 

27 

SHERIFFS'  FEES. 

Howard  County  controversy. 

8-35 

Apr  4 

TAXATION  AND 

REVENUE. 

CITIES  OF  THE  THIRD 

CLASS. 

Procedure  for  collection  of  delinquent  city  real  estate  taxes  in  cities  of 

the  third  class. 

8-35 

June 

26 

COUNTY  BUDGET 

ACT. 

Conditions  under  which  County  Court  may  reallocate  funds. 

8-35 

Nov  13 

ASSESSORS. 

Laws  of  Missouri  1931,  page  376,  did  not  increase  compensation  of 

assessors  then  in  office. 

9-35 

Mar  26 

RECORDER  OF  DEEDS. 

MARRIAGE  LICENSE. 

Fee  that  recorder  of  deeds  may  charge  for  marriage  license  - $1.00, 
and  if  he  takes  an  affidavit  from  a person  he  may  only  charge  25  cents 
for  taking  of  such. 

9-35 

Apr  30 

PROSECUTING 

ATTORNEY. 

Duty  to  bring  quo  warranto  proceedings  against  persons  not  qualified 
to  hold  public  office. 

9-35 

May  22 

PUBLIC  OFFICERS. 

Same  person  cannot  hold  office  of  Assistant  Postmaster  and  Public 

Administrator  at  same  time. 

9-35 

June  8 

SHERIFFS  FEES. 

County  Court,  Duty  of  county  court  to  audit  and  correct  before  paying. 

9-35 

June 

25 

COUNTY  COLLECTOR. 

Is  required  to  give  bond  to  drainage  district  which  has  property 
situated  in  his  county. 

9-35 

June 

26 

SCHOOL  DISTRICT. 

Not  liable  for  maintenance  and  construction  of  division  fence. 

9-35 

Sept  11 

MOTOR  VEHICLES. 

A City  owned  truck  operated  on  City  business  side  of  the  municipality 
does  not  have  to  be  registered  and  the  employees  driving  the  trucks 
are  not  violating  any  criminal  law. 

9-35 

Nov  14 

FARM. 

DELINQUENT  TAXES. 

Under  the  provisions  of  Section  75  of  the  Bankruptcy  Act,  a farmer 
who  files  a petition  in  the  court  immediately  subjects  all  of  his  property 
to  the  exclusive  and  sole  jurisdiction  of  the  court.  Sales  of  property  for 
delinquent  taxes  cannot  be  had  except  from  the  petition  made  to  the 
Judge  of  the  Court  and  order  granted  permitting  the  sale  of  the  same. 

9-35 

Dec  2 

INTOXICATING 

LIQUOR. 

Non-resident  dealer  must  have  non-resident  license  regardless  of  fact 

he  has  a wholesale  license. 

10-35 

Jan  23 

COUNTY  CLERKS. 

COUNTY  DEPUTIES. 

Salary  of  County  Clerk  and  his  Deputy  in  Counties  having  more  than 
eleven  thousand  five  hundred  (11,500)  persons  and  less  than  twelve 
thousand  five  hundred  (12,500)  persons.  Salary  not  to  be  fixed  by 

County  Court. 

10-35 

Feb  1 

CIRCUIT  CLERK. 

Compensation  of  a deputy  clerk  is  to  be  fixed  by  the  County  Court.  In 
counties  having  a population  of  12,500  persons  and  less,  compensation 
shall  not  exceed  the  amount  allowed  a deputy  county  clerk. 

10-35 

Feb  4 

PROSECUTING 

ATTORNEY. 

Duty  to  pay  over  fees. 

10-35 

Feb  7 

BONDS. 

SURETIES. 

Where  statute  requires  a surety  bond  to  be  given  a department  cannot 
compel  the  giving  of  a corporation  surety  thereon. 

10-35 

Feb  13 

COUNTY 

COLLECTORS. 

County  Collector  relieved  of  liability  in  event  of  bank  failure  where  he 
has  deposited  his  funds  in  county  depository  as  required  by  county 
court  under  Section  9885,  Laws  of  1933,  pp.  464-465. 

10-35 

Mar  19 

JUSTICE  OF  THE 

PEACE  JURISDICTION. 

SHERIFFS  POWERS 

TO  RELEASE. 

(1)  Have  no  right  to  fine  or  imprison  for  misdemeanors  where  no 
information  by  Prosecuting  Attorney  be  filed. 

(2)  Have  no  right  to  accept  cash  bonds  or  any  bonds  but  a surety  bond. 

(3)  Has  no  right  to  remit  the  whole  of  fine  and  costs  assessed,  but  can 
commute  to  jail  sentence  at  one  day  for  every  $10.00  for  fine  and 

costs. 

(4)  Has  no  right  to  order  release  except  as  allowed  by  Statute. 

10-35 

Mar  23 

CONSOLIDATED 

SCHOOL  DISTRICTS. 

Transportation  of  pupils. 

10-35 

May  10 

COUNTY  COLLECTOR. 

CIRCUIT  CLERKS. 

County  Collector  to  make  daily  deposits  in  such  depository  as  county 
court  may  select. 

(1)  Deputy  to  be  paid  from  general  revenue  of  county. 

(2)  Ex-officio  recorder  of  deeds  not  to  charge  a fee  for  recording 
conveyances  made  to  county. 

10-35 

May  10 

COUNTY  COLLECTOR. 

SALARIES  AND  FEES. 

Selection  of  depositary  for  funds.  Source  and  method  of  compensation 
of  deputy  circuit  clerk. 

10-35 

May  13 

SPECIAL  ROAD 

DISTRICT. 

Entitled  to  all  road  and  tax  money  collected  in  such  district. 

10-35 

June  7 

TAXATION. 

Senate  Bill  143  of  the  58th  General  Assembly  does  not  apply  to 
drainage  district  assessments  but  only  applies  to  penalty  on  taxes. 

10-35 

June 

12 

LICENSES. 

Where  statute  or  ordinance  fails  to  provide  for  collection  of  license  tax, 
proper  method  of  collection  is  by  an  action  at  law  as  for  debt. 

10-35 

June 

27 

JUSTICES  OF  THE 

PEACE. 

CRIMINAL  LAW. 

A Justice  of  the  Peace  in  a misdemeanor  has  no  jurisdiction  to  impose 
a fine  without  any  information  on  file.  Fine  imposed  by  a Justice  of  the 
Peace  beyond  his  jurisdiction  does  not  place  the  defendant  in  jeopardy. 

10-35 

July  22 

TAXATION. 

City  cannot  "farm  out"  collection  of  taxes.  State  laws  prevail  over  city 

ordinances. 

10-35 

July  25 

TAXATION. 

Owner  entitled  to  redeem  within  two  years  after  tax  sale.  Mortgagee, 
although  purchasing  at  tax  sale,  cannot  prevent  same. 

10-35 

July  26 

MISSOURI  RELIEF 

AND 

RECONSTRUCTION 

COMMISSION. 

Exempt  from  payment  of  tonnage  inspection  fee  for  drought  feeds. 

10-35 

July  26 

LIQUOR  LICENSE. 

Immaterial  whether  state,  county  or  city  license  is  procured  first.  The 
main  thing  is  that  each  must  be  procured. 

10-35 

Aug  20 

TAXATION. 

Board  of  Supervisors  of  Drainage  District  cannot  delegate  County 
Collector  to  remit  penalties. 

10-35 

Sept  4 

PUBLIC  SERVICE 

COMMISSION. 

FUNDS. 

APPROPRIATION  ACT. 

The  1933  Laws  remove  all  doubt  but  that  fees  received  by  any 
Commission  from  any  source  must  be  placed  in  the  State  Treasury;  and 
can  only  be  withdrawn  from  the  State  Treasury  by  an  Appropriation 

Act. 

10-35 

Oct  2 

ICE  CREAM. 

Proof  necessary  to  require  manufacturer  for  sale  at  retail  to  take  out 
supplementary  permit. 

10-35 

Nov  18 

UNIFORM  SEED  LAW. 

Various  questions  relating  to  enforcement. 

11-35 

Jan  25 

ROADS  AND  BRIDGES. 

Qualifications  necessary  for  men  employed  by  commissioners  of  special 
road  districts  incorporated  under  Article  9,  Chapter  42,  R.  S.  Mo.  1929. 

11-35 

Feb  2 

PENAL  INSTITUTIONS. 

Mandamus  imposing  sentence  in  criminal  cause.  Sentence  to  run 
concurrently  since  the  Supreme  Court  did  not  direct  otherwise. 

11-35 

Feb  13 

SECRETARY  OF  STATE. 

Depositories  of  motor  vehicles  required  to  give  bond;  not  entitled  to 
deduct  amount  of  F.  D.  1.  in  fixing  amount  of  bond. 

11-35 

Mar  12 

FUNERAL  CONTRACT. 

Issuance  and  performance  of  death  benefit  contract  as  violation  of  R. 

S.  Missouri,  1929,  Articles  9 and  10. 

11-35 

Mar  19 

BLIND  PENSIONS. 

PAUPERS. 

Blind  Pension  discussed;  duty  of  husband  to  use  pension  in  support  of 
his  wife  and  family. 

11-35 

Apr  24 

INHERITANCE  TAX. 

Method  of  paying  the  tax. 

11-35 

Apr  26 

RECONSTRUCTION 

FINANCE 

CORPORATION. 

Said  Corporation  and  its  subsidiaries  are  instrumentalities  of  U.S. 
government  and  State  of  Mo.  Has  no  power  to  impose  taxes  thereon. 

11-35 

Apr  30 

FEES. 

CORONER'S  INQUEST. 

Fees  claimed  in  Coroner's  Statutory  Statement  of  costs  of  inquest  as 
costs  against  the  County  must  be  audited  by  the  County  Court  and  the 
Auditors  should  disallow  inquest  fees  claimed  but  not  provided  for  by 

Statute. 

11-35 

June 

21 

INHERITANCE  TAX. 

When  there  is  insufficient  property  in  estate,  only  proceedings 
necessary  is  for  Probate  Court  to  make  order  that  estate  is  not  subject 
to  tax,  unless  existence  of  other  property  or  erroneous  appraisement 

be  shown. 

11-35 

June 

28 

NAMES. 

EMBLEMS. 

Colorable  imitation  of  the  name  "Better  Business  Bureau"  cannot  be 

registered  under  Article  II,  of  Chapter  136,  R.  S.  Mo.  1929. 

11-35 

July  11 

PRINTING. 

State  Contract  - Eleemosynary  Printing  of  Old  Age  Pension  under  State 
Printing  contract. 

11-35 

July  22 

PENITENTIARY. 

Inmates  confined  in  Boonville  Reformatory  cannot  be  transferred  out 
of  said  Institution  to  Algoa  upon  reaching  seventeen  years  of  age. 

11-35 

Aug  29 

TRADE-MARKS. 

Protection  afforded  trade-marks  registered  under  state  registration  act. 

11-35 

Sept  19 

SOLDIERS'  BONUS. 

Widow  of  soldier  is  entitled  to  Soldiers'  Bonus  on  presumption  of 
soldier's  death,  and  presumption  of  death  is  not  available  until  after 
seven  years  has  elapsed  from  the  date  that  soldier  was  last  heard  of. 

11-35 

Sept  27 

SALES  TAX. 

Job  printing,  lithographing,  etc.,  done  by  printers  and  newspapers 
subject  to  the  sales  tax. 

11-35 

Oct  5 

CORPORATIONS. 

BRIDGE 

INCORPORATION. 

Unconstitutionality  of  Act,  pages  337-343  Laws  of  Missouri,  1935; 

Senate  Bill  No.  119. 

11-35 

Oct  26 

MOTOR  VEHICLES. 

Passenger  cars  manufactured,  assembled  and  sold  after  January  1, 

1936,  must  be  equipped  with  "safety  glass".  Trucks  need  not  be 
equipped  with  "safety  glass"  if  passengers  are  not  carried  for  hire. 

11-35 

Nov  5 

Messrs.  Bryan, 
Williams,  Cave  & 

McPheeters 

WITHDRAWN 

11-35 

Nov  6 

TRADE-MARKS. 

Must  be  affixed  to  a vendible  commodity  and  does  not  apply  to 

services. 

11-35 

Nov  6 

PENAL  BOARD. 

CRIMINAL  COURTS. 

JUDGMENT. 

Penal  Board  has  no  authority  to  accept  prisoners  committed  to 

Industrial  Home  for  Negro  Girls  at  Tipton,  Missouri,  contrary  to  law. 

11-35 

Dec  9 

ELECTION  CONTESTS. 

Judgment  of  Circuit  Court  constitutes  certificate  of  election,  and  if 
deposited  with  bond,  regular  in  every  way,  with  Secretary  of  State,  the 
Governor  may  issue  the  Commission. 

12-35 

Mar  6 

PUBLIC  OFFICERS. 

Ex  County  Clerk  is  responsible  to  State  of  Mo.  for  loss  of  funds  derived 
by  sale  of  fishing  and  hunting  licenses  held  by  drug  store  proprietor 
when  store  was  burglarized. 

12-35 

Mar  21 

TAXATION  AND 

REVENUE. 

Certificates  must  be  sold  at  public  sale  under  Senate  Bill  94  and  not  a 
private  sale. 

12-35 

May  17 

SCHOOLS. 

Sending  school  must  pay  entire  tuition  of  pupil,  receiving  credit  up  to 
$50.00  if  the  State  has  the  money. 

12-35 

July  11 

COMMON  SCHOOL 

DISTRICTS. 

Authority  to  erect  additional  school  building  out  of  building  fund. 

12-35 

Aug  23 

OLD  AGE 

ASSISTANCE. 

No  person  shall  receive  relief  from  any  public  fund  and  at  the  same 
time  receive  relief  under  the  Old  Age  Assistance  Act. 

12-35 

Aug  29 

SALES  TAX. 

City  of  St.  Louis  is  liable  for  tax  for  supplies  used  by  contractors  in 
fulfilling  contracts  for  improvements  of  which  the  city  is  the  ultimate 

user. 

12-35 

Sept  19 

COUNTY 

DEPOSITORY. 

BOND-COUNTY 

DEPOSITORY. 

Selection  not  in  accordance  with  Section  12184  et  seq.,  R.  S.  1929. 

12-35 

Nov  20 

STATE  BOARD  OF 

HEALTH. 

BURIAL  AND  BIRTH 

CERTIFICATES. 

(1)  City  of  St.  Louis  may  provide  a reasonable  fee  by  ordinance  for 
transcripts,  certified  copies  and  correction  of  records; 

(2)  The  City  of  St.  Louis  cannot  by  ordinance  provide  a fee  for  issuing 
burial,  removal  or  cremation  permits. 

12-35 

Dec  19 

NEPOTISM. 

Judges  of  the  county  court  who  vote  for  the  appointment  or  connive  to 
bring  about  the  appointment  of  any  relative,  within  the  prohibited 
degree,  on  the  County  Old  Age  Assistance  Board  is  subject  to  ouster. 

13-35 

Mar  20 

SUPREME  COURT. 

BOARD  OF  LAW 

EXAMINERS. 

Examination  fees  paid  by  applicants  for  admission  to  bar  are  entirely 
under  the  jurisdiction  of  the  Supreme  Court  and  do  not  come  within 
Section  1 of  Laws  of  Missouri,  1933,  (page  415). 

13-35 

May  16 

TAXATION. 

Tax  rate  of  city  of  under  one  thousand  population  right  to  levy  in 

MUNICIPAL 

CORPORATIONS. 

excess  of  twenty-five  cents  for  street  lighting  purposes. 

13-35 

May  28 

SOLDIERS  BONUS. 

Administrator  or  Executor  of  deceased  soldier's  Will  has  no 

constitutional  claim  to  any  soldier's  bonus  money  in  Missouri,  even 
when  soldier  applied  for  same  during  his  lifetime. 

13-35 

Sept  19 

COUNTY 

DEPOSITORY. 

BOND-COUNTY 

DEPOSITORY. 

Selection  not  in  accordance  with  Section  12184  et  seq.,  R.  S.  1929. 

14-35 

Feb  8 

CIRCUIT  CLERK. 

County  is  not  liable  to  the  Circuit  Clerk  for  payment  of  the  fees 
chargeable  to  the  County. 

14-35 

Mar  30 

COUNTY  CLERK. 

(1)  County  Clerk  not  entitled  to  any  fee  for  issuing  county  warrants  or 
canceling  same  but  is  entitled  to  a fee  of  five  cents  for  filing  each 

cancelled  warrant. 

(2)  Not  entitled  to  any  fee  for  cancelling  and  filing  school  warrants. 

14-35 

May  28 

HIGHWAY  PATROL. 

CONSTABLES. 

JUSTICES  OF  THE 

PEACE. 

Constables  and  their  deputies  have  police  jurisdiction  over  the  whole 
county.  Highway  Patrolmen  are  not  vested  with  exclusive  jurisdiction  of 
policing  State  Highways  to  the  exclusion  of  other  peace  officers. 

14-35 

June 

21 

Colonel  B.  M.  Casteel 

WITHDRAWN 

14-35 

Aug  13 

MOTOR  VEHICLES. 

If  a person  in  good  faith  leases  motor  vehicle  to  transport  property 
belonging  to  him  over  the  highways,  then  neither  lessor  or  lessee  are 
subject  to  regulation  of  Public  Service  Commission. 

14-35 

Aug  24 

MOTOR  VEHICLES. 

Tractors  used  in  construction  work  need  not  have  license. 

14-35 

Nov  5 

INHERITANCE  TAX. 

Joint  bank  accounts  not  subject  to  tax.  Irrevocable  trust  with 
reservation  of  life  income  to  grantor  subject  to  tax. 

14-35 

Nov  15 

SHERIFFS. 

Duties  to  attend  court  - compensation. 

15-35 

Mar  26 

PENAL  INSTITUTIONS. 

STATE  PRISON 

BOARD. 

Right  to  manufacture  and  sell  certain  articles  to  State  and  political 

subdivisions  thereof. 

15-35 

Apr  4 

COUNTY 

TREASURERS. 

Meaning  of  "just  and  reasonable"  compensation. 

15-35 

May  26 

JUSTICES  OF  THE 

PEACE. 

Fees  - Transcript  fees  in  criminal  cases. 

15-35 

May  28 

PROBATE  JUDGE. 

Method  of  accounting  by  probate  judge  for  fees  collected  during  his 
term  which  had  accrued  to  his  predecessor. 

15-35 

June 

19 

COUNTY  COURT. 

Warrants  - right  of  county  court  to  reduce  rate  of  interest  on. 

15-35 

June 

21 

SPECIAL  JUDGE. 

Compensation  of  under  R.S.  Mo.  1929,  Section  1944. 

15-35 

Aug  1 

MISSOURI  STATE 

PENITENTIARY. 

Prison-made  Merchandise  - Interpretation  of  Sumner-Ashurst  Bill,  H.R. 

#7940  as  it  relates  to: 

(1)  Shipping  prison-made  merchandise  into  any  state  or  territory; 

(2)  Marking  of  such  shipments; 

(3)  Seizure  of  prison-made  goods; 

(4)  Parties  against  whom  action  shall  be  brought; 

(5)  Parties  liable  in  case  of  reshipment  of  merchandise; 

(6)  Party  liable  through  numerous  transactions; 

(7)  Status  of  drop  shipments; 

(8)  Interstate  commerce  feature. 

15-35 

Aug  5 

RECORDER  OF  DEEDS. 

It  is  legal  for  the  Recorder  of  Deeds  to  appoint  the  Circuit  Clerk  Deputy 
Recorder  at  Moberly. 

15-35 

Aug  9 

DEPARTMENT  OF 

HEALTH. 

BEAUTY. 

Qualifications  of  persons  applying  for  registration  to  conduct  beauty 
school,  and  procedure  to  be  followed  to  revoke  a license  for  reasons 
enumerated  in  Section  9102,  R.  S.  Mo.  1929. 

15-35 

Oct  8 

BARBERING. 

It  is  the  duty  of  the  State  Board  of  Barber's  Examiners  to  proceed 
against  all  persons  violating  provisions  of  Chapter  103,  R.  S.  Mo.  1929. 

15-35 

Nov  1 

SALARIES  AND  FEES. 

Circuit  Clerk  is  entitled  to  salary  beyond  December  31  and  until  first 
Monday  in  the  following  January,  at  which  time  his  term  expires. 

15-35 

Nov  5 

OIL  INSPECTION 

DEPARTMENT. 

BONDS. 

Appropriation  Act  insufficient  to  authorize  payment  of  premium  on 

official  bonds. 

15-35 

Nov  12 

OLD  AGE  PENSION. 

1.  Only  persons  receiving  assistance  at  time  of  death  entitled  to  funeral 

expenses. 

2.  No  accrued  or  unpaid  assistance  due  until  application  has  been 
finally  approved. 

15-35 

Nov  29 

OLD  AGE  ASSISTANCE 

ACT. 

County  judge  may  not  appoint  relative  to  county  old  age  assistance 

board. 

15-35 

Dec  3 

OLD  AGE 

ASSISTANCE. 

Benefits  from  war  risk  insurance  not  public  funds,  but  may  be  taken 

into  consideration  under  Secs.  4 and  6 of  the  Act  and  deducted  from 
maximum  amount  of  $30.00  per  month. 

15-35 

Dec  11 

OLD  AGE  PENSIONS. 

Applications  for  assistance  should  be  dated  on  the  day  actually  received 
by  the  county  board,  and  compensation,  if  any,  should  commence  on 
the  first  day  of  the  month  following  that  on  which  the  application  was 

actually  received. 

16-35 

Feb  18 

TAXATION. 

Legislature  may  provide  maximum  municipal  tax  for  liquor  license. 

16-35 

Mar  1 

OFFICERS. 

NOTARY  PUBLIC. 

A stenographer  in  the  employ  of  Home  Owners'  Loan  Corporation  may 
be  a Notary  Public. 

16-35 

Mar  8 

COUNTY  TREASURER. 

Compensation  for  disbursing  school  moneys. 

16-35 

Mar  26 

TAXATION  AND 

REVENUE. 

Delinquent  taxes  to  be  paid  with  interest  at  legal  rate  of  six  per  cent 
rather  than  ten  per  cent  if  taxpayer  in  bankruptcy. 

16-35 

Oct  14 

REWARDS. 

SHERIFF. 

Officers  without  this  State  entitled  to  a reward  offered  by  officials  of 
Missouri  for  fugitives  from  this  State. 

17-35 

July  30 

CIRCUIT  CLERK. 

Entitled  to  fee  of  75  cents  for  summoning  petit  jury  for  regular  term  of 

Circuit  Court. 

17-35 

Nov  30 

COSTS. 

State  Highway  Condemnation  Cases. 

18-35 

Feb  28 

TAXATION  AND 

REVENUE. 

OCCUPATION  TAX 

LAW. 

Applicability  to  boarding  house  keepers. 

18-35 

May  9 

SCHOOLS. 

A school  director  who  has  paid  a State  and  county  within  one  year 
preceding  his  election,  although  he  owes  other  State  and  county  taxes, 
is  qualified  under  the  terms  of  the  statute.  A school  director  who  owns 
property,  although  taxes  are  assessed  against  and  paid  by  her  mother 
out  of  the  assets  of  her  undivided  interest  in  said  property  is  qualified. 

18-35 

June 

14 

RECORDER. 

Cannot  make  abstract  books  with  intention  of  engaging  in  abstract 
business  after  expiration  of  his  term  of  office. 

18-35 

Dec  6 

Hon.  Wallace  Cooper 

WITHDRAWN 

18-35 

Dec  9 

APPROPRIATIONS. 

State  University  cannot  spend  appropriation  in  assisting  another 
institution  in  caring  for  crippled  children,  but  may  care  for  them 

outside  of  Columbia. 

19-35 

Jan  3 

LABOR  DEPARTMENT. 

Department  of  Labor  has  no  right  to  inspect  hotels. 

19-35 

Jan  4 

LABOR  & INDUSTRIAL 

INSPECTION 

DEPARTMENT. 

Printing  of  report  under  Sec.  13182,  R.S.  Mo.  1929,  to  be  paid  for  out 
of  appropriation  made  to  State  Labor  Department. 

19-35 

Jan  21 

LABOR  DEPARTMENT 

EMPLOYMENT 

AGENCIES. 

Charging  a fee  not  required  to  file  reports. 

19-35 

Jan  25 

ROADS  AND  BRIDGES. 

Right  of  county  court  to  change  boundaries  of  road  districts  and  to 
appoint  no  road  overseers. 

19-35 

Feb  4 

COMMON  CARRIER. 

If  widow  of  former  employee  who  died  in  service  of  common  carrier  be 
officer  of  state,  county  or  municipal  government,  the  common  carrier 
is  prohibited  from  issuing  passes,  either  gratis  or  at  a discount. 

19-35 

Feb  25 

LABOR. 

What  constitutes  "conducting  an  employment  agency"  - Deception  in 
advertising  a misdemeanor. 

19-35 

Mar  8 

Mrs.  Mary  Edna 
Cruzen, 

Commissioner 

WITHDRAWN 

19-35 

Mar  23 

COUNTY  SUP'T  OF 

SCHOOLS. 

It  is  not  duty  of  candidates  to  furnish  the  ballots;  it  is  optional  with  the 
county  court  to  furnish  the  ballots  and  any  form  that  is  acceptable  to 
board  of  directors  and  chairman  and  secretary  of  annual  school 
meeting  may  be  used;  would  be  proper  for  county  court  to  supply 
ballots  providing  same  has  been  anticipated  in  estimate  under  County 
Budget  Act;  if  county  court  should  furnish  ballots,  members  would  not 
be  personally  liable. 

19-35 

June 

20 

LABOR. 

Acceptance  of  Wagner-Peyser  Law  by  Missouri  does  not  require  all  of 
the  Labor  Department  to  come  under  federal  supervision. 

19-35 

Aug  15 

Wagner-Peyser  Bill  does  not  require  civil  service  for  the  Missouri  State 
Employment  Service. 

19-35 

Aug  29 

NOTARIES  PUBLIC. 

Notaries  public  are  not  precluded  from  taking  acknowledgments  for 
applicants  to  the  Old  Age  Assistance  Board,  even  though  such  Notary 
may  be  a member  of  the  Board. 

19-35 

Aug  29 

MO.  STATE 

EMPLOYMENT 

SERVICE. 

No  prohibition  against  using  state  money  for  legitimate  expense 
without  reference  to  whether  such  expended  sums  are  on  concurrent 
basis  with  Federal  mandate  expenditures  for  given  period. 

19-35 

Oct  10 

HOTELS. 

STATE  BOARD  OF 

HEALTH. 

An  apartment  hotel,  having  10  or  more  rooms  held  out  to  the  public  to 
be  a place  where  sleeping  accommodations  are  furnished  for  pay 
comes  within  meaning  of  Sec.  13091,  R.S.  1929,  and  is  liable  for 
inspection  fee. 

19-35 

Oct  28 

TAXATION. 

Real  estate  not  exempt  from  taxation,  although  income  used  for  purely 
charitable  purposes. 

19-35 

Oct  30 

INCOME  TAXES. 

Laws  of  Missouri  1935,  page  408  does  not  apply. 

19-35 

Nov  13 

Construction  of  Section  13214. 

19-35 

Dec  20 

COUNTY  FARM 

BUREAU. 

County  Court  cannot  make  appropriation  for  Agricultural  Extension 
Service  for  two  years  instead  of  three  as  set  forth  in  statutes. 

20-35 

Jan  26 

ROADS  AND  BRIDGES. 

Right  of  commissioners  of  special  road  districts  incorporated  under 
Article  10,  Chapter  42,  R.  S.  Missouri,  1929,  to  receive  compensation  as 

road  overseers. 

20-35 

Feb  6 

TAXATION  AND 

REVENUE. 

Income  Taxes:  (1)  Exemption  of  county  employee  or  elective  officer;  (2) 
deductibility  of  campaign  expenses. 

20-35 

Feb  6 

ROAD  DISTRICTS. 

TAXATION. 

Where  land  is  removed  from  one  district  and  attached  to  another  the 

question  as  to  which  district  taxes  are  payable  for  any  year  is 
determined  by  the  fact  as  to  which  district  the  land  was  a part  of  at 
the  time  the  levy  was  made. 

20-35 

Mar  20 

OATH. 

AFFIDAVIT. 

Not  necessary  to  uplift  hand  to  swear  or  to  make  an  affidavit. 

Essential  requirement  of  oath. 

20-35 

Mar  22 

CITIES  OF  THE  THIRD 

CLASS. 

Chief  of  Police  may  attain  authority  of  Constable  to  serve  State  process 
and  collect  constable  fees  in  a particular  case,  but  not  generally  so. 

20-35 

Apr  2 

LOTTERY. 

Giving  away  house  and  lot  by  chance  to  purchasers  of  other  vacant  lots 
is  a lottery. 

20-35 

Apr  9 

COUNTY  BOARD  OF 

EQUALIZATION. 

Can  only  assess  omitted  property  for  the  current  year. 

20-35 

Apr  24 

COUNTY  BUDGET 

LAW. 

(1)  An  officer  may  not  exceed  amount  estimated  for  office  supplies; 

(2)  Auditing  of  an  account  and  allowing  of  same  by  county  court  does 
not  constitute  a judgment  and  does  not  entitle  clerk  to  a fee  of  30 
cents  for  entering  same. 

20-35 

June 

27 

COUNTY  FUNDS. 

Transferring  of  county  funds  from  one  fund  to  another. 

20-35 

July  16 

INTOXICATING 

LIQUOR. 

The  Liquor  Control  Act  does  not  prohibit  the  sale  of  set-ups. 

20-35 

July  25 

Hon.  J.  E.  Davis 

WITHDRAWN 

20-35 

Aug  12 

SHERIFFS. 

PROBATE  COURTS. 

JURORS. 

Duty  of  Sheriff  to  attend  Probate  Court  and  certain  fees  payable  to  the 

Sheriff  and  Jurors  for  services  rendered. 

20-35 

Aug  22 

BOARD  OF  BARBER 

EXAMINERS. 

May  employ  ministerial  assistants. 

20-35 

Sept  11 

SALES  TAX. 

When  country  clubs  serve  rooms,  meals  and  drinks  strictly  to  their 
members  and  not  to  the  general  public,  such  sales  are  not  taxable  if 
the  club  itself  conducts  the  selling  of  the  rooms,  meals  and  drinks;  if 
same  are  sold  in  the  name  of  the  club  by  private  individuals  for  profit, 

such  sales  are  taxable. 

20-35 

Sept  30 

DEEDS. 

COLE  COUNTY  COURT 

HOUSE  -JAIL. 

Condition  of  deed  not  broken  by  building  jail. 

20-35 

Oct  17 

TAXATION. 

Delinquent  taxes  of  cities  of  the  fourth  class. 

20-35 

Nov  12 

TAXATION. 

Property  of  Hannibal-LaGrange  College  not  exempt. 

20-35 

Dec  6 

TAXATION. 

Certificate  Holder  not  entitled  to  possession  until  expiration  of  one 
year  or  longer  from  date  of  sale. 

20-35 

Dec  10 

TAXATION. 

Authority  of  Collector  to  employ  attorney  to  assist  in  collection  of 
delinquent  personal  property  taxes. 

21-35 

Jan  17 

NEWSPAPERS. 

Newspaper  must  be  published  in  county  for  one  year,  regularly  and 
consecutively,  before  it  can  accept  legal  publications. 

21-35 

Aug  27 

SALES  TAX. 

Tangible  personal  property  used  in  connection  with  dental  work  where 
labor  is  principal  charge  not  subject  to  tax;  dental  supplies  sold  in 
original  form,  not  for  resale,  are  taxable. 

22-35 

Mar  7 

COUNTY  BUDGET 

ACT. 

Budget  for  County  Extension  Agent's  office  refused  in  final  make  up  by 
county  court  and  later  desired  to  be  allowed  may  be  taken  care  of  by 
transferring  surplus  in  any  class  to  succeeding  class  until  it  eventually 
get  to  Class  5 and  paid  therefrom. 

22-35 

May  13 

CIRCUIT  CLERK. 

(1)  An  action  to  recover  shortage  of  circuit  clerk  which  occurred  more 
than  three  years  prior  to  date  Statute  of  Limitations  began  to  run  is 
barred  by  Statute  of  Limitations. 

(2)  Circuit  clerk  who  has  failed  to  pay  all  money  for  which  he  is 
accountable  is  ineligible  to  hold  any  office  of  trust  or  profit  in  this 

state. 

22-35 

May  17 

COUNTY  TREASURER. 

1.  Sections  12130,  12133,  12134,  12137  and  12138  R.  S.  Mo.  1929  are 
not  repealed  until  December  31,  1936. 

2.  County  Treasurer's  salary  cannot  be  increased  to  a greater  amount 
than  as  made  under  the  estimate  in  the  County  Budget  Act,  but  may  be 

fixed  at  a lesser  amount. 

23-35 

Aug  21 

COUNTY 

COLLECTORS. 

Franchise  taxes  and  railroad  taxes  not  included  in  amount  of  taxes 

assessed  and  levied  for  purpose  of  determining  commission  of 

collector.  Merchant's  ad  valorem  tax  is  included. 

23-35 

Sept  9 

CONSTABLE. 

Subject  to  Ouster  on  changing  residence  from  Township. 

23-35 

Oct  1 

SCHOOLS. 

COUNTY 

SUPERINTENDENT. 

County  Superintendent  of  Schools  must  serve  as  truant  officer  or 
school  attendance  officer  without  compensation. 

23-35 

Oct  2 

SCHOOLS. 

$400.00  appropriation  made  by  State  to  counties  to  be  placed  into 
county  revenue  fund  as  special  fund  and  same  applied  on  payment  of 
county  superintendent's  salary. 

23-35 

Oct  29 

SALARIES  AND  FEES. 

Court  Reporter's  salary  is  payable  on  the  certificate  of  the  circuit  judge 

alone  being  presented  to  the  county  treasurer.  No  approval  of  the 
county  court  is  required. 

23-35 

Dec  10 

ELECTIONS. 

BONDS. 

Form  of  ballot  for  bond  election,  substantial  compliance  with  Section 
7219,  R.  S.  Mo.  1929. 

25-35 

Jan  4 

COUNTY  CLERKS. 

SALARIES  AND  FEES. 

Entitled  to  fees  for  certificates  for  States;  must  account  for  notarial 

fees. 

25-35 

Mar  26 

Hon.  Melvin 

Englehart 

WITHDRAWN 

25-35 

May  15 

SHERIFF  FEES. 

COSTS. 

County  not  liable  for  defense  costs  in  subpoenaing  witness  or  serving 
writ  of  habeas  corpus  ad  testificandum  when  defendant  is  convicted. 

25-35 

July  3 

CITY  OF  ST.  LOUIS. 

City  of  St.  Louis  cannot  reduce  number  of  employees  of  elective  office 
by  appropriating  less  than  amount  as  fixed  for  number  of  employees 
by  ordinance. 

25-35 

Aug  10 

APPROPRIATIONS. 

Cannot  expend  for  purposes  not  reasonably  definitely  designated. 

25-35 

Nov  13 

SCHOOLS. 

Construction  of  Laws  of  Missouri  1933,  page  415  with  reference  to 

funds  from  cafeterias. 

25-35 

Nov  30 

Hon.  Melvin 

Englehart 

WITHDRAWN 

25-35 

Dec  12 

MOTOR  VEHICLES. 

Procedure  to  be  followed  in  removing  a motor  or  engine  from  a motor 
vehicle  and  replacing  same  by  a new  motor  or  reconditioned  engine. 

25-35 

Dec  17 

GAMBLING. 

Weekly  drawings. 

26-35 

May  7 

COUNTY  COURT. 

INTOXICATING 

LIQUOR. 

All  persons  engaged  in  retail  business  of  intoxicating  liquor  required  to 
take  out  a county  license.  County  may  enforce  collection  of  license  fee 
by  an  action  at  law. 

26-35 

June 

LIQUOR  CONTROL 

County  may  exact  a license  from  a wholesale  beer  dealer  in  the  county 

22 

ACT. 

where  the  premises  are  located. 

27-35 

Feb  5 

SCHOOLS. 

COUNTY 

SUPERINTENDENT  OF 

SCHOOLS. 

Person  must  possess  certain  qualifications  at  the  time  of  his  election, 
and  if  acquires  them  after  his  election  but  before  he  qualifies,  such 
does  not  avail  him  of  anything. 

28-35 

Jan  2 

STATE  BOARD  OF 

HEALTH. 

CHIROPODY. 

Qualifications  to  practice  Chiropody. 

28-35 

Dec  20 

TAXATION. 

Property  of  local  council  of  Girl  Scouts  of  America  exempt. 

29-35 

Jan  9 

TAXATION  AND 

REVENUE. 

House  Bill  124,  page  166  Laws  of  Missouri  Extra  Session,  1933-34, 
applicable  to  general  personal  real  estate  of  cities  of  fourth  class,  but 

not  to  special  benefits. 

29-35 

Jan  17 

SHERIFF. 

Sheriff  not  required  to  pay  for  lights,  fuel,  soap,  etc.,  furnished 
prisoners  out  of  the  fees  allowed  him  for  boarding  said  prisoners. 

County  Court  is  liable  for  purchases  of  necessary  supplies  to  keep  the 
jail  in  good  and  sufficient  condition. 

29-35 

Mar  11 

COUNTY 

SUPERINTENDENT  OF 

SCHOOLS. 

County  Superintendent  of  Schools  must  be  twenty-four  years  old  at  the 

time  of  his  election. 

29-35 

Mar  12 

CHIROPRACTIC. 

Only  one  way  provided  now  in  the  statute  for  obtaining  license  to 
practice  chiropractic,  and  that  is  by  examination.  The  provision  relative 
to  licensing  those  engaged  in  practice  before  act  passed  has  expired. 

29-35 

May  7 

CIRCUIT  CLERKS. 

Retain  only  fees  taxed  as  circuit  clerk  costs;  to  retain  fees  earned  after 
January  1,  1935;  liability  of  county  for  circuit  clerk  fees;  county 
treasurer  shall  report  to  circuit  clerk  only  such  fees  as  are  for  services 

of  circuit  clerk. 

29-35 

May  14 

COUNTY  COURTS. 

County  Courts  shall  return  to  county  school  funds,  incomes  and  rents 
from  properties  foreclosed;  insurance  premiums  and  incidental 
expenses  to  owning  said  properties  to  be  paid  from  county  school 

fund. 

29-35 

Sept  5 

CHIROPRACTIC. 

Board  may  only  revoke  licenses  for  reasons  set  forth  in  Statute. 

29-35 

Oct  22 

CHIROPRACTIC. 

(1)  Reciprocity  requirements; 

(2)  Actual  term  necessary  for  applicant  to  attend  recognized  college  or 
school  for  chiropractic. 

31-35 

Jan  4 

SHERIFF. 

Sheriff  has  authority  to  buy  necessary  supplies  for  jail  but  not  for  court 
house  unless  ordered  to  do  so  by  county  court. 

31-35 

Feb  4 

SHERIFFS. 

Fees  for  notifying  petit  jury;  fees  for  notifying  judges  of  election;  officer 
has  no  jurisdiction  outside  of  Missouri;  fees  for  delivering  ballots. 

31-35 

Mar  26 

BOARD  OF 

PHARMACY. 

Drugs,  medicines,  chemicals  and  poisons  must  be  sold  by  a licensed 
pharmacist  or  assistant  pharmacist— with  certain  exceptions. 

31-35 

May  13 

TAXATION. 

Institution  of  suit  contemplated  by  Section  9962b  is  satisfied  by  filing 
of  petition. 

31-35 

Aug  28 

SALES  TAX. 

House  Bill  198  - Sales  made  by  merchants  to  persons  on  relief  by 
orders  obtained  by  the  persons  on  relief,  are  not  subject  to  the  tax. 
Check  or  cash  given  to  persons  on  relief,  when  purchases  are  made 
with  the  check  or  cash,  such  sales  are  subject  to  the  tax. 

32-35 

Feb  12 

DEPUTY  HEALTH 

COMMISSIONERS. 

The  County  Court  has  discretion  in  appointment  of  Deputy  Health 
Commissioners.  State  Board  of  Health  has  no  power  to  make  such 

appointment. 

32-35 

Feb  16 

INSANE  PAUPERS. 

SHERIFFS. 

Liability  of  county  for  transportation  to  and  from  hospitals.  Fees  for 
transporting  insane  patients. 

32-35 

Aug  30 

SCHOOLS. 

School  District  having  received  previous  aid  in  erecting  a school 
building  will  be  denied  subsequent  aid,  under  Section  9357,  R.S.  1929, 
when  in  need  of  a new  school  building. 

32-35 

Nov  4 

INTOXICATING 

LIQUOR. 

Licensee  employing  persons  under  the  age  of  21  years  to  sell  or  assist 
in  the  sale  or  dispensing  of  intoxicating  liquors  are  guilty  of  violating 
Section  9 of  the  Liquor  Control  Act. 

33-35 

June 

21 

STATE  BOARD  OF 

HEALTH. 

Oath  of  office  for  Local  Registrar  of  Vital  Statistics. 

33-35 

June 

29 

RECORDS. 

Records  of  local  registrars  of  births  and  deaths  are  open  to  inspection 
to  a person  having  a proper  interest  therein. 

34-35 

Jan  21 

APPROPRIATIONS. 

An  appropriation  act  cannot  legislate  - "Revolving  Fund"  of  State  Fair 
cannot  be  appropriated  until  statute  is  amended. 

34-35 

Jan  22 

INHERITANCE  TAX. 

A step-child  is  considered  as  a stranger  in  blood  under  Mo.  inheritance 
tax  laws  and  the  inheritance  tax  must  be  paid  upon  succession 
provided  by  statute  for  a stranger  in  blood. 

34-35 

Feb  19 

PROSECUTING 

ATTORNEY. 

Entitled  to  no  fee  from  County  for  examination  of  abstracts  for  School 

Fund  Loans. 

34-35 

Feb  21 

SCHOOLS. 

Rules  and  regulations  if  reasonable  may  be  promulgated  by  School 

District. 

34-35 

Mar  25 

MEDICINE. 

STATE  BOARD  OF 

HEALTH. 

Persons  practicing  the  profession  of  Naturopathy  are  subject  to  the 
regulations  of  State  Board  of  Health  and  require  a license  under 

Section  9118  R.  S.  Mo.  1929. 

34-35 

Apr  9 

Mr.  E.  0.  Gray 

WITHDRAWN 

34-35 

Sept  10 

SCHOOLS. 

Any  person  between  the  age  of  6 and  20  years,  unless  defective,  has  a 
right  to  attend  public  schools. 

34-35 

Oct  17 

COSTS  IN  CRIMINAL 

CASES. 

County  Treasurer  cannot  withhold  fees  payable  to  county  judges  and 
county  clerk,  indebted  to  county  on  school  fund  mortgages,  because 
school  fund  mortgages  are  not  included  in  provisions  of  Sec.  3854,  R.S. 

1929. 

34-35 

Oct  26 

SALES  TAX. 

HOTELS. 

Rooms  occupied  by  the  same  guest  for  thirty  days  or  more,  the 
receipts  exempt  from  the  tax. 

34-35 

Oct  28 

Hon.  W.  W.  Graves 

WITHDRAWN 

35-35 

Feb  4 

OPTOMETRY. 

Proposed  law  Re:  House  Bill  No.  247,  Paragraph  "(d)". 

35-35 

Feb  19 

COUNTY  CLERK. 

Compensation  of  deputies. 

35-35 

May  9 

SUPPLEMENTAL  COST 

BILLS. 

Cannot  include  claims  for  Sheriffs  fees  where  the  sheriff  failed  to  claim 

same  during  the  term  of  the  trial. 

35-35 

Aug  13 

INTOXICATING 

LIQUORS. 

Permittee  or  Licensee  cannot  change  location  of  their  business  and 
operate  under  a license  issued  for  a former  place  of  business. 

35-35 

Nov  18 

CIRCUIT  CLERKS. 

Back  salaries  under  Section  11786,  R.  S.  Mo.  1929  can  only  be  paid 

from  back  taxes. 

36-35 

Mar  18 

COUNTY  CLERK. 

Sections  12165  and  12166  Laws  of  Mo.  1933  became  effective  90  days 
after  approval  by  Governor  and  compensation  of  County  Clerk  since 
that  time,  if  appointed  to  prepare  a financial  statement  of  the  county, 
is  not  to  exceed  10  cents  per  100  words  and  figures. 

37-35 

Mar  1 

ELECTIONS. 

Under  section  10481  R.  S.  Mo.  1929,  the  amounts  as  set  forth  may  be 
expended  by  all  candidates  in  the  primary  and  a successful  candidate 
may  then  expend  the  same  amount  in  the  general  election. 

38-35 

Jan  15 

PUBLIC  OFFICERS. 

Office  of  Probate  Judge  and  member  of  Board  of  Education  not 
incompatible  or  in  conflict  and  same  party  may  hold  both  offices. 

38-35 

Jan  24 

SCHOOL  BOARDS. 

May  not  employ  counsel  by  the  year. 

38-35 

Mar  15 

BAIL  BOND. 

Sheriff  to  take  and  approve  when  amount  is  fixed  by  Justice;  otherwise, 
a court  of  record  fixes  amount  and  approves  bond. 

38-35 

Apr  4 

TAXATION  AND 

REVENUE. 

House  Bill  124,  page  166,  Laws  of  Missouri,  1933-34,  Extra  Session, 

does  not  remit  Court  costs  accrued  on  taxes  and  suit. 

38-35 

May  6 

COUNTY  COURTS. 

Acting  as  road  overseers  in  certain  counties. 

38-35 

May  20 

TAXATION. 

Senate  Bill  143  of  the  58th  General  Assembly  does  not  remit  Court 

costs  accrued  on  tax  in  suit. 

38-35 

June 

27 

OLD  AGE  PENSIONS. 

County  Old  Age  Assistance  Board  may  not  employ  clerks,  investigators 
or  deputies  and  pay  them  out  of  State  funds. 

38-35 

June 

28 

TAXATION  AND 

REVENUE. 

COUNTY 

COLLECTORS. 

COUNTY  CLERKS. 

Fees  of  county  clerks  and  county  collectors  Re:  Delinquent  land  lists, 
back  tax  books;  and  fee  of  county  collector  for  delinquent  taxes. 

38-35 

Sept  18 

SCHOOLS  AND 

SCHOOL  DISTRICTS. 

Money  derived  from  sale  of  school  or  easement  goes  into  "building 
fund",  and  can  be  used  for  "building  fund"  purposes  only. 

38-35 

Sept  20 

COUNTY  BUDGET 

ACT. 

County  court  incurs  no  liability  if  warrants  are  issued  in  excess  of 
estimate  as  contained  in  the  budget. 

39-35 

June 

SCHOOLS. 

County  Superintendents  - Traveling  expenses  and  clerical  hire.  $3  per 

28 

teacher  limit  repealed.  25%  maximum  applies  only  to  travel  expenses, 
Sec.  167.150;  167.190;  167.230;  and  167.270  after  July  1,  1965  see 

179.190. 

39-35 

Oct  10 

CONTRACTS. 

COUNTY  COURT. 

County  Court  cannot  legally  contract  with  a corporation  in  which 
members  of  a county  court  are  corporation  officers. 

40-35 

Mar  21 

COUNTY  CLERK. 

COUNTY  HEALTH 

OFFICER. 

COUNTY  COURT. 

County  is  not  legally  liable  for  salary  of  county  health  officer  not  legally 
appointed  and  County  Clerk  is  personally  liable  for  certification  of 
illegal  expenditure  to  health  officer. 

40-35 

June 

14 

COUNTY  BUDGET 

ACT. 

Rock  crusher  and  tractor  not  included  in  proposed  expenditures  for 
year  cannot  be  purchased  from  funds  in  Class  6. 

40-35 

June 

27 

CHILDREN. 

A child  committed  to  the  Missouri  Training  School  for  Boys  is  subject  to 
any  order  or  further  orders  made  by  Court  making  commitment. 

40-35 

Aug  28 

RECORDER. 

Under  laws  of  1935  Recorder  is  to  charge  no  fee  for  discharging  a 
chattel  mortgage  from  the  record. 

41-35 

Jan  8 

OFFICER. 

OFFICES. 

One  person  may  hold  both  the  office  of  Public  Administrator  and 

Justice  of  the  Peace. 

41-35 

Feb  6 

TAXATION  AND 

REVENUE. 

If  county  court  levies  the  maximum  of  40  cents  and  then  attempts  to 
proceed  under  Sec.  9868  R.S.  1929  to  levy  an  additional  10  cents,  same 
would  be  in  violation  of  Sec.  11,  Art.  X of  Constitution. 

41-35 

May  18 

INSANE  PERSONS. 

PAUPERS. 

Proper  county  to  assume  charge  of  county  patient  - Residence. 

41-35 

June 

26 

ROADS  AND  BRIDGES. 

Construction  of  Section  44a,  Missouri  Constitution  as  it  relates  to  traffic 
relief  roads  chargeable  against  State  Road  Fund. 

43-35 

Feb  2 

COUNTY  CLERKS. 

COUNTY  DEPUTIES. 

Salaries  of  County  Clerks  and  his  deputy  in  Counties  having  a 
population  of  7,500  and  less  than  10,000  persons. 

43-35 

Feb  6 

Hon.  Glen  W. 

Huddleston 

WITHDRAWN 

43-35 

Apr  1 

CIRCUIT  CLERK. 

Circuit  Clerk  not  entitled  to  retain  change  of  venue  fees  prior  to  first 
Monday  in  January,  1935.  Circuit  Clerk  is  allowed  to  retain  change  of 
venue  fees,  in  addition  to  other  fees  allowed  him  under  Section  11786 

Laws  of  1933. 

43-35 

May  6 

PENITENTIARY. 

CONVICTS'  FUND. 

Money  deposited  in  fund  for  convicts  cannot  be  diverted  to  any  other 
use  without  consent  of  convict  or  by  court  action. 

43-35 

May  10 

JUSTICE  OF  PEACE. 

The  election  and  number  of  Justices  of  the  Peace  should  be  governed 
by  Sections  12268  and  12269,  and  Section  2136  R.  S.  Mo.  1929  does 
not  apply  to  the  election  of  Justices  of  the  Peace  in  counties  having 

township  organization. 

43-35 

May  11 

RECORDER  OF  DEEDS. 

Not  entitled  to  any  fee  for  recording  figures  in  a deed;  entitled  to  ten 
cents  for  every  hundred  words  for  recording  acknowledgments. 

43-35 

May  21 

Hon.  M.  J.  Huffman 

WITHDRAWN 

43-35 

June 

11 

ASSESSORS. 

Compensation  for  attending  meetings  called  by  State  Tax  Commission. 

43-35 

July  6 

Hon.  Glen  W. 

Huddleston 

WITHDRAWN 

43-35 

Aug  7 

TAXATION  OF 

MERCHANTS. 

Poultry  company  buying  from  farmers,  fattening  them  and  shipping  in 
car  lots  is  a merchant  within  the  meaning  of  Sec.  10099  R.S.  1929; 
likewise  grain  elevators  operating  in  same  manner. 

43-35 

Oct  8 

FEES. 

Circuit  clerk  entitled  to  charge  for  certified  copies  of  naturalization 
papers  and  marriage  licenses. 

43-35 

Oct  9 

ALIENS. 

Right  to  hold  and  dispose  of  real  estate  in  Missouri.  Alien  Siamese 
subjects  may  own  real  estate  in  Missouri. 

43-35 

Nov  1 

SCHOOLS. 

County  Superintendent  must  pay  for  clerical  hire  under  Sec.  9467  from 
his  own  funds.  County  Court  pays  for  necessary  printing. 

43-35 

Nov  9 

TAXATION. 

Assessor  only  entitled  to  change  his  assessment  list  of  ownership  to 
the  extent  that  the  "land  list"  kept  by  the  recorder  shows  the  change. 

He  may  not  substitute  other  names,  although  they  be  owners,  if  the 

same  are  not  shown  on  the  recorder's  "land  list". 

44-35 

Feb  8 

OFFICERS. 

Right  to  be  both  Judge  of  Probate  and  Justice  of  the  Peace. 

44-35 

Feb  28 

TAXATION  AND 

REVENUE. 

BANK  STOCK. 

Right  to  deduct  interest  from  tax  free  bonds  in  computing  value  of 
shares  under  R.  S.  Missouri,  1929,  Section  9765. 

44-35 

Mar  19 

DELINQUENT  AND 

BACK  TAXES. 

Section  9952,  Laws  of  Mo.  1933,  p.  429  repeals  by  implication  Sec. 

9948,  R.  S.  Mo.  1929. 

44-35 

Apr  22 

TAXES-STATE 

LIABILITY. 

Legislature  has  no  constitutional  power  to  authorize  State  debts  in 
form  of  special  municipal  assessments  on  real  estate  of  the  State. 

44-35 

May  14 

SCHOOL  FOR  DEAF. 

Board  of  Managers  can  lease  real  estate  for  C.  C.  C.  location. 

44-35 

June 

17 

SCHOOLS. 

A grade  school  pupil  must  attend  district  in  which  he  lives  with  certain 
exceptions. 

44-35 

Aug  17 

OLD  AGE  PENSIONS. 

(1)  Inmate  of  county  infirmary  may  make  application  for  pension 
before  being  discharged  from  institution,  but  immediately  upon  receipt 
of  pension  must  be  discharged. 

(2)  Inmate  of  county  infirmary  cannot  use  old  age  pension  to  support 

himself  in  the  infirmary  and  occupy  quarters  as  a paying  patient. 

45-35 

Jan  29 

ELEEMOSYNARY 

INSTITUTIONS. 

COUNTY  COURTS. 

INSANE  PERSONS. 

The  law  is  not  mandatory  that  the  state  eleemosynary  institutions 
return  county  patients  to  sending  county  where  keep  and  expenses  are 
not  paid  by  the  county,  but  the  Board  of  Managers  of  the 

Eleemosynary  Institutions  have  the  right  to  so  return  such  patients. 

45-35 

Feb  2 

CIRCUIT  CLERKS. 

Circuit  Clerks  hold  office  from  the  first  Monday  in  January  of  the  year 
following  election  until  the  first  Monday  in  January  four  years  later. 

45-35 

Feb  23 

COUNTY  DEPOSITARY. 

COUNTY  COURTS. 

1.  County  court  should  advertise  for  bids  at  May  Term,  in  odd  years, 

under  Sec.  12184  R.S.  1929. 

2.  Question  discussed  in  event  no  selection  made  by  County  Court 

under  Sec.  12184  & 12189.  R.S.  29. 

45-35 

Mar  28 

ELEEMOSYNARY 

BOARD. 

SUPERINTENDENT, 

STATE  HOSPITAL. 

Power  of  said  board  to  appoint  acting  superintendent,  one  who  does 
not  possess  the  statutory  qualifications  of  superintendent. 

45-35 

Apr  30 

TAXATION. 

Back  tax  collections  apportioned  to  respective  funds  for  which  originally 
assessed  and  levied,  and  unpaid  warrants  drawn  against  same,  have 
priority  of  payment. 

45-35 

June 

10 

HIGHWAY  PATROL. 

Purchases  for  State  Highway  Patrol  under  jurisdiction  of  Highway 

Commission. 

45-35 

June 

20 

OLD  AGE 

ASSISTANCE. 

Inmates  of  county  infirmaries  not  barred  from  benefits  if  otherwise 
qualified. 

45-35 

June 

20 

Mr.  George  C. 

Johnson 

WITHDRAWN 

45-35 

July  5 

CITY  TAX  BOOK. 

In  cities  of  fourth  class  county  clerk  should  make  the  city  tax  book. 

45-35 

July  6 

OLD  AGE  ASSISTANCE 

BOARD. 

Members  of  county  court  disqualified  from  appointing  themselves  to 
county  old  age  assistance  board. 

45-35 

July  8 

OLD  AGE 

ASSISTANCE. 

Senator  or  Representative  prohibited  from  being  appointed  to  position 
of  State  Old  Age  Assistance  Commissioner  or  to  position  on  county  old 
age  assistance  boards. 

45-35 

July  12 

OLD  AGE  PENSIONS. 

State  Board  has  right  to  appoint  clerical  help  for  respective  county 

boards. 

45-35 

July  18 

STATE 

ELEEMOSYNARY 

INSTITUTIONS. 

The  board  has  implied  power  to  accept  a discount  on  bonds  accepted 
in  lieu  of  a judgment  and  sell  the  same. 

45-35 

Aug  20 

SUPPLEMENTAL  FEE 

BILLS. 

When  witness  must  make  application  for  fees. 

45-35 

Aug  21 

PENSIONS. 

OLD  AGE 

ASSISTANCE. 

Costs  of  investigations  payable  out  of  appropriation  to  State  Board;  not 
payable  by  county. 

45-35 

Aug  23 

OLD  AGE  PENSION. 

Payments  due  from  date  of  filing  application. 

45-35 

Aug  28 

Hon.  George  C. 

Johnson 

WITHDRAWN 

45-35 

Aug  29 

FEES. 

COUNTY  CLERK. 

Not  entitled  to  any  fee  for  signing  school  bonds. 

45-35 

Sept  4 

PRINTING. 

Multilith  work,  offsetting  and  duplicating  is  printing. 

45-35 

Sept  30 

ELEEMOSYNARY 

BOARD. 

INDIGENT  SANE 

PERSONS. 

COUNTY. 

Authority  to  fix  charges  for  six  weeks'  treatment  of  indigent  sane 

persons; 

To  be  given  six  weeks'  treatment  in  state  hospitals; 

Liable  for  six  weeks'  treatment  of  indigent  sane  under  Laws  Mo.  1935, 
p.  389. 

45-35 

Oct  7 

OLD  AGE  ASSISTANCE 

BOARDS. 

Qualifications  of  County  Boards. 

45-35 

Oct  29 

INSANE  POOR. 

County  and  State  may  accept  from  relative  or  other  person,  by  way  of 
re-imbursement,  money  expended  by  them  on  insane  poor  patients. 

45-35 

Nov  5 

ELEEMOSYNARY 

INSTITUTIONS. 

APPROPRIATIONS. 

EXECUTIVE  BUDGET 

SYSTEM. 

Classification  of  appropriations.  Cannot  transfer  from  one  classification 

to  another. 

45-35 

Nov  22 

ELEEMOSYNARY 

BOARD. 

APPROPRIATIONS. 

Board  has  no  authority  to  transfer  funds  from  one  classification  of 
appropriation  to  another. 

45-35 

Dec  2 

ELEEMOSYNARY 

BOARD. 

No  appropriation  to  pay  for  real  estate. 

46-35 

Jan  3 

TAXATION  & 

REVENUE. 

Authority  of  Collector  to  employ  attorney  to  assist  in  collection  of 
delinquent  personal  property  taxes. 

46-35 

Jan  11 

COUNTY  BUDGET 

LAW. 

Obligations  of  Class  5 may  be  carried  over  to  following  year  and  paid 
out  of  revenue  from  delinquent  taxes  if  there  are  no  funds  in  Class  6 

and  the  funds  in  class  5 have  been  exhausted. 

46-35 

Feb  21 

LABOR  AND 

INDUSTRIAL 

INSPECTION. 

Commissioner  has  authority  to  inspect  all  restaurants  and  charge  a fee 
for  such  inspection. 

46-35 

Apr  17 

SCHOOLS. 

Mandamus  will  lie  to  compel  a superintendent  of  schools  to  release  for 

credit  at  another  high  school  the  credits  of  a pupil  who  has  met  every 
lawful  requirement  therefor. 

46-35 

May  29 

SCHOOLS. 

County  Superintendent's  salary,  clerk  hire  and  traveling  expenses. 

46-35 

June 

13 

COUNTY  BUDGET 

ACT. 

Circuit  Judge  may  purchase  books  for  office  from  Class  5 providing  he 
does  not  jeopardize  listed  and  estimated  expenditures  in  Class  5,  or 
same  may  be  paid  out  of  any  available  funds  in  Class  6. 

46-35 

June 

14 

LIQUOR  CONTROL 

ACT. 

A person  cannot  obtain  license  to  sell  intoxicating  liquor  and  3.2  beer 
license  on  the  same  premises. 

46-35 

June 

25 

Hon.  Alvin  H. 

Juergensmeyer 

WITHDRAWN 

46-35 

July  12 

SCHOOLS. 

BONDS. 

Interest  after  default  in  payment  of  principal. 

46-35 

Aug  30 

TRUCKS. 

COUNTIES. 

No  liability  on  counties  for  injuries  caused  by  negligence. 

46-35 

Nov  21 

SCHOOL  DISTRICTS. 

When  entitled  to  credit  due  resident  under  Section  9207,  R.  S.  Mo. 

1929. 

46-35 

Dec  19 

COUNTY  BUDGET 

ACT. 

Appropriation  made  to  County  Farm  Bureau  organizations  should  be 
placed  in  Class  6;  County  Health  Officer  in  Class  4;  Government  Relief 
Officer  in  Class  6;  Probation  Officer  in  Class  4;  County  Highway  Engineer 

in  Class  4. 

47-35 

Feb  4 

IN  RE:  HOUSE  BILL 

NO.  74. 

Relating  to  placing  of  employees  under  the  provisions  of  the 

Workmen's  Compensation  Act,  in  conflict  with  Section  44a  of  Article  IV. 

Missouri  Constitution. 

47-35 

Feb  7 

ROADS  AND  BRIDGES. 

Limitation  on  special  road  district  incorporated  under  Article  9,  Chapter 
42,  R.  S.  Missouri,  1929,  in  incurring  indebtedness. 

47-35 

May  3 

LICENSES. 

Justices  of  the  Peace  and  Police  Judges  have  no  jurisdiction  to  revoke 
or  cancel  State  automobile  licenses  or  to  stay  execution  of  punishment 
conditioned  on  good  behavior. 

47-35 

June 

25 

INTOXICATING 

LIQUOR. 

Corporations  shall  employ  resident  managers  for  their  various  places  of 
business  with  the  proper  qualifications  as  provided  in  Section  27  of  the 
Liquor  Control  Act. 

47-35 

July  22 

INTOXICATING 

LIQUORS. 

Licensees  under  a Liquor  Control  Act  cannot  form  a co-partnership 
with  others  and  operate  under  a license  issued  to  one  of  partners. 

47-35 

Oct  9 

PUBLICATION  TAX. 

Interpretation  of  the  Law  of  1935,  page  403,  Section  9952b,  relating  to 
publication  of  delinquent  tax  list. 

47-35 

Oct  16 

OLD  AGE 

Interpretation  of  appropriation  Act. 

ASSISTANCE. 

47-35 

Nov  4 

TAXATION. 

Property  of  Woods  Brothers  located  in  Moniteau  County  on  June  1st, 
subject  to  Missouri  taxes. 

48-35 

Dec  17 

SCHOOLS. 

A flag  of  the  United  States  shall  be  flown  during  school  hours,  except 
during  rainy  or  stormy  weather. 

49-35 

Jan  10 

MOTOR  VEHICLES. 

TRUCKS. 

A person  engaged  in  transporting  property  over  the  highways  of  this 

State  must  have  license  to  do  so  as  contract  hauler. 

49-35 

Mar  15 

COUNTY  CLERK. 

DEPUTY. 

(1)  Deputy  county  clerk  must  be  approved  by  the  county  court; 

(2)  County  court  may  refuse  to  approve,  for  what  reasons. 

49-35 

May  4 

SCHOOLS. 

Judgment  for  damages  for  breach  of  contract  for  teaching  school  must 
be  paid  out  of  the  teachers'  fund. 

49-35 

May  6 

SCHOOLS. 

State  Superintendent  of  Schools  has  power  to  deny  state  aid  to  district 
when  he  requires  transportation  of  pupils  under  Section  20,  Laws  of 

Mo.,  1931. 

49-35 

July  19 

SCHOOLS. 

TRANSPORTATION. 

Approval  of  various  statements  concerning  transportation  problem. 

49-35 

July  20 

OFFICERS. 

Salary  does  not  attach  until  legal  office  created. 

49-35 

Oct  8 

SCHOOLS. 

The  1931  Act  provides  the  only  basis  for  apportioning  State  school 

moneys. 

49-35 

Dec  7 

MUNICIPAL 

OFFICERS. 

MARSHALS. 

Have  no  official  power  to  apprehend  offenders  beyond  the  boundaries 
of  their  municipalities. 

51-35 

Apr  3 

SCHOOLS. 

ELECTIONS. 

Five  questions  in  regard  to  school  elections  answered. 

51-35 

Apr  9 

SCHOOLS. 

SCHOOL  DIRECTORS. 

The  paying  of  automobile  license  tax  will  not  qualify  a party  as  director 

of  a school  district. 

51-35 

Apr  18 

Dr.  Leon  B.  Lake, 
Secretary 

WITHDRAWN 

51-35 

May  15 

CITIES. 

Cities  shall  not  pass  ordinances  regulating  control,  manufacture  or  sale 
of  intoxicating  liquor  inconsistent  with  provisions  of  Liquor  Control  Act. 
Cities  may  fix  any  reasonable  qualifications  not  inconsistent  with 
provisions  of  the  Liquor  Control  Act. 

51-35 

Aug  23 

INTOXICATING 

LIQUORS. 

CITIES. 

Cities  do  not  have  the  right  to  require  places  of  business  handling 
intoxicating  liquors  to  close  on  Sundays  and  between  the  hours  of  1:30 
o'clock,  a.m.  and  6:00  o'clock,  a.m. 

51-35 

Nov  15 

OLD  AGE  PENSIONS. 

All  property,  real  and  personal,  must  be  taken  into  consideration  in 

determining  qualifications  for  assistance. 

52-35 

Jan  11 

SCHOOL  DISTRICTS. 

SCHOOL  FUNDS. 

SCHOOL  FUND 

ACCOUNTED. 

SCHOOL  WARRANTS. 

TAXATION. 

Treasurer  required  to  set  up  different  funds  and  only  those  named  in 
statute.  Warrants  must  provide  specific  fund.  Warrant  payable  only  out 

of  fund  drawn  on.  Treasurer  liable  on  bond  for  violation.  School  funds 

payable  only  on  school  warrant.  Delinquent  taxes  to  be  credited  to  the 
particular  fund  for  the  particular  year  for  which  levied.  School  board 
required  to  issue  warrants  when  delinquent  taxes  collected.  Delinquent 
taxes  to  be  used  only  for  purposes  for  which  levied.  Section  9555. 
Delinquent  taxes  not  all  to  be  credited  to  teachers'  fund.  School  board 
cannot  authorize  the  setting  up  of  any  fund  except  those  named  in 

statutes. 

52-35 

Mar  11 

CIRCUIT  CLERK  AND 

EX  OFFICIO 

RECORDER  OF  DEEDS. 

Circuit  Clerk  who  is  ex  officio  recorder  of  deeds  should  use  the  seal  of 

the  Circuit  Court  in  all  cases  in  which  a seal  is  required. 

53-35 

Dec  11 

Mr.  Henry  G.  LePage 

WITHDRAWN 

54-35 

Feb  14 

GARNISHMENT. 

Officers  of  the  United  States  having  money  in  their  hands  to  which 

certain  individuals  are  entitled  are  not  liable  to  the  creditors  of  those 

individuals  in  the  process  of  garnishment. 

54-35 

Nov  15 

RECORDER  OF  DEEDS 

AND  CIRCUIT  CLERKS. 

Recorder  of  deeds  shall  receive  the  sum  of  50  cents  for  affixing  seal 
and  certificate  in  every  instance.  Copies  of  petitions  furnished  by  the 
Circuit  Clerk  shall  entitle  said  Circuit  Clerk  to  his  fees  despite  the  fact 
copies  are  furnished  by  plaintiff. 

56-35 

June 

24 

OLD  AGE  PENSIONS. 

There  is  no  legal  duty  on  child  to  support  parents  under  clause  in 

Section  6 of  Act  "has  no  child  or  other  person  responsible  under  the 
law  of  this  state  and  found  by  the  state  board  or  by  the  county  board 
able  to  support  him". 

56-35 

Aug  12 

CORPORATIONS. 

Stockholders  may,  by  proxy,  waive  notice  of  meeting. 

56-35 

Oct  28 

NON-PROFIT 

ASSOCIATION. 

Entitled  to  purchase  or  manufacture  and  furnish  electric  current  on 
non-profit  cooperative  plan. 

56-35 

Nov  26 

STATE  UNIVERSITY. 

Professor  may  not  enter  into  contract  in  violation  of  Section  9654,  R.  S. 

1929. 

57-35 

Feb  21 

Hon.  G.  Logan  Marr 

WITHDRAWN 

57-35 

Feb  26 

COUNTY 

DEPOSITORY. 

(1)  Amount  of  bond  to  be  fixed  by  County  Court  by  method  set  out  in 
statute  - Section  12187,  R.  S.  1929. 

(2)  Depository  agreement  submitted,  not  approved. 

57-35 

Apr  6 

TAXATION. 

Owner  of  land  sold  for  taxes  entitled  to  exercise  privilege  of  ownership 

until  deed  issues— Senate  Bill  94. 

57-35 

Apr  24 

Hon.  G.  Logan  Marr 

WITHDRAWN 

57-35 

June 

11 

SCHOOL  DIRECTORS. 

Quo  Warranto  is  proper  proceeding  to  oust  a school  director  who  does 
not  have  the  necessary  qualifications. 

57-35 

June 

18 

ROADS  AND  BRIDGES. 

Commissioners  of  special  road  districts  cannot  act  as  road  overseers 
and  draw  pay  for  the  same  in  a special  road  district. 

57-35 

June 

27 

TAXATION. 

COUNTY  WARRANTS. 

Protested  county  warrants  not  exempt  from  taxation. 

57-35 

July  6 

COUNTY 

DEPOSITORY. 

Deposits  made  by  a county  in  non-compliance  of  County  Depository 

Law,  Section  1218-85-86-87,  creates  preferred  claim  in  favor  of  county 

in  case  of  failure  of  bank. 

57-35 

July  19 

INTOXICATION 

LIQUORS. 

County  Courts  and  Cities  may  charge  lesser  fees  for  licenses  than  is 
required  to  be  paid  under  the  Liquor  Control  Act.  Cities  cannot  pass 
ordinances  lessening  the  inhibited  distance  as  provided  in  the  Liquor 

Control  Act. 

57-35 

Aug  20 

SLOT  MACHINES. 

SEARCH  AND 

SEIZURE. 

Proper  method  of  procedure;  of  gambling  devices. 

57-35 

Aug  26 

CONCEALED 

WEAPONS. 

Carrying  weapon  exposed  to  bank. 

57-35 

Aug  28 

INTOXICATING 

LIQUORS. 

Licensees,  under  the  provisions  of  the  Liquor  Control  Act,  may  be 
prosecuted  for  failure  to  pay  into  the  county  treasury  the  fee  as 
provided  under  Section  25  of  the  Act. 

57-35 

Sept  20 

EVIDENCE-WITNESS- 

CRIMINAL 

PROCEDURE. 

Evidence  of  former  testimony  of  a witness  given  at  a prior  trial  and 
preserved  in  Bill  of  Exceptions  is  admissible  against  a defendant  at  a 
subsequent  trial  where  the  presence  of  the  witness  cannot  be  obtained 
for  statutory  reasons. 

57-35 

Nov  20 

PENAL  INSTITUTIONS. 

CONVICTIONS. 

JUDGMENTS. 

An  ante-dated  mittimus  in  the  hands  of  the  Warden  is  interpreted  that 
sentence  is  to  commence  from  date  of  judgment,  unless  sentence  is 
stayed  to  a future  date  in  some  way  provided  by  law.  Allowing  jail  time 
by  ante-dating  sentence  is  illegal. 

58-35 

Feb  7 

SCHOOLS. 

INCIDENTAL  EXPENSE. 

Repairs  and  replacements  to  building  should  be  paid  out  of  building 
fund,  and  if  there  is  not  enough  money  in  the  building  fund  the  same 
may  be  transferred  out  of  the  incidental  fund.  However,  in  arriving  at 
the  rate  of  tuition  moneys  transferred  or  that  will  be  transferred  out  of 
the  incidental  fund  to  the  building  fund  should  not  be  included. 

58-35 

Feb  12 

SCHOOLS. 

Board  of  directors  have  no  power  to  repair  roads  in  front  of  school 
buildings,  out  of  incidental  fund. 

58-35 

Mar  25 

CORONER. 

(1)  Shall  use  reason  in  determining  his  statutory  jurisdiction  to  hold  an 
inquest. 

(2)  Who  shall  pay  inquest  fees. 

58-35 

July  5 

INTOXICATING 

LIQUOR. 

Information  for  sale  without  license. 

59-35 

Jan  10 

TAXATION  AND 

REVENUE. 

BILLS. 

Tax  law  can  provide  receipts  to  go  to  exclusive  fund  for  specific 

purpose. 

59-35 

Feb  14 

COUNTY  CLERKS. 

1.  The  amount  of  compensation  of  county  clerk  and  deputy  hire; 

2.  Compensation  of  county  clerk  and  pay  of  deputies  must  be  derived 
annually  from  fees  earned; 

3.  Settlements  with  county  courts;  when  made  etc.; 

4.  Duty  of  the  county  clerk  to  appoint  deputy  or  assistant;  duty  of 
county  court  to  approve  or  disapprove  such  appointment. 

59-35 

Mar  21 

BUILDING  AND  LOAN 

ASSOCIATION. 

Building  and  loan  corporation  dissolved  the  same  as  any  other 
corporation.  However,  first  must  comply  with  Section  5626,  Laws  of 

Mo.  1930. 

59-35 

Mar  23 

FEES. 

DRAINAGE  DISTRICTS. 

TOWNSHIP 

ORGANIZATIONS. 

Fees  for  collecting  and  disbursing  drainage  funds  are  independent 
allowances  and  should  be  paid  as  such  even  under  township 
organization. 

59-35 

Mar  27 

GAMBLING. 

“Bank  Night" 

59-35 

Apr  3 

TAXATION. 

Supplemental  opinion  to  opinion  written  November  24,  1934.  County 
Court  may  change  valuation  after  tax  is  delinquent. 

59-35 

Apr  18 

BUILDING  AND  LOAN. 

Voting  by  proxy. 

59-35 

June 

25 

BUILDING  AND  LOAN. 

Building  and  Loan  Associations  are  not  permitted  to  conduct  a safety 
deposit  box  business  as  such  is  not  conferred  by  their  charter. 

59-35 

Sept  10 

BUILDING  AND  LOAN. 

Interpretation  of  the  word  "salesman";  who  deemed  to  be  "salesmen". 

59-35 

Sept  13 

BUILDING  AND  LOAN. 

Salesmen  of  "securities"  for  (1)  state  chartered  B.  & L.  Associations;  (2) 

B.  & L.  Associations  or  Savings  & Loan  Associations,  incorporated  under 
laws  of  United  States;  (3)  B.  & L.  Associations  or  Federal  Savings  & Loan 
Associations  incorporated  under  laws  of  other  states,  operating  in 
Missouri,  must  be  licensed;  and  (4)  penalty  for  violation. 

59-35 

Nov  15 

SALES  TAX. 

Municipally  owned  plants  selling  light  and  water  to  users  and 
consumers  are  subject  to  the  tax. 

59-35 

Dec  16 

BUILDING  AND  LOAN 

ASSOCIATION. 

If  the  by-laws  of  the  Building  Loan  do  not  prohibit  a director  from 
selling  his  own  commodity  to  said  association,  of  which  he  is  a director, 

then  there  is  no  statute  that  prohibits  him  from  doing  so. 

60-35 

Jan  11 

PUBLIC  HEALTH. 

Registration  of  births  under  Section  9054a. 

60-35 

Feb  6 

BOARD  OF  HEALTH. 

APPROPRIATIONS. 

Fund  for  water  analysis  after  being  placed  in  treasury  may  not  be 
withdrawn  unless  appropriated  by  the  Legislature. 

60-35 

Feb  14 

BOARD  OF  HEALTH. 

COSMETOLOGY. 

Reinstatement  of  expired  certificate  discussed. 

60-35 

Feb  21 

COUNTY  COLLECTOR. 

A vacancy  does  not  exist  by  collector-elect's  failure  to  give  bond  and 
he  may  qualify  by  meeting  the  legal  requirements  any  time  he  is  able 

to  do  so. 

60-35 

Mar  21 

STATE  BOARD  OF 

HEALTH. 

May  Establish  designation  for  registration  districts. 

60-35 

Mar  23 

State  Board  of 

Health.  E.T.  McGaugh 

WITHDRAWN 

60-35 

Mar  25 

MOTOR  VEHICLES. 

Lights— White  lights  to  be  used  in  front  of  an  automobile  and  red  lights 
to  the  rear;  other  lights  prohibited. 

60-35 

May  2 

STATE  BOARD  OF 

HEALTH. 

VITAL  STATISTICS. 

Fees  earned  in  the  division  of  vital  statistics  to  be  turned  over  to  the 

State  Treasurer. 

60-35 

May  8 

CITIES  OF  THE  THIRD 

CLASS. 

Mayor  not  disqualified  from  election  or  holding  said  office. 

60-35 

May  14 

STATE  BOARD  OF 

HEALTH. 

COUNTY  COURT. 

County  Court  required  to  appoint  County  Health  Nurse  upon  filing  of 
sufficient  petition,  Section  9039  R.  S.  Mo.  1929. 

60-35 

May  15 

PHYSICIANS  AND 

SURGEONS. 

PUBLIC  RECORDS. 

Records  obtained  by  laboratory  tests  from  samples  submitted  by 
physicians  are  privileged  and  not  open  for  inspection  to  the  public. 

60-35 

June 

21 

CITIES. 

INTOXICATING 

LIQUORS. 

Cities  of  fourth  class  or  other  cities  may  limit  the  number  of  places 
where  intoxicating  liquors  may  be  sold. 

60-35 

Nov  15 

MEDICINE. 

STATE  BOARD  OF 

HEALTH. 

Applicant  not  entitled  to  privilege  of  taking  medical  examination  unless 
he  is  able  to  qualify  under  law  as  it  presently  exists. 

60-35 

Nov  15 

INQUESTS. 

CORONERS. 

Cases  in  which  to  be  held  - Necessity  of  reference  by  physician. 

61-35 

May  13 

VACANCY. 

Members  of  Board  of  Aldermen  in  cities  of  Fourth  Class. 

61-35 

July  18 

STATE  BOARD  OF 

Board  must  elect  a president  in  July  in  each  year,  and  failure  thereof 

OPTOMETRY. 

means  that  the  president  and  secretary  hold  at  the  pleasure  of  the 
board,  and  may  be  removed  at  any  time. 

61-35 

July  26 

RECORDER  OF  DEEDS. 

Under  Sec.  11543  it  is  the  duty  of  the  Recorder  of  Deeds  to  record 
deeds  which  shall  be  proved  or  acknowledged  according  to  law. 

63-35 

Jan  2 

INSURANCE. 

Amount  of  reserve  of  mutual  fire  insurance  companies  required. 

63-35 

Jan  18 

TAXATION  & 

REVENUE. 

Senate  Bill  94  exclusive  law  for  enforcing  delinquent  state  and  county 

taxes  and  taxes  of  cities  of  third  and  fourth  class. 

63-35 

June 

26 

LICENSES. 

When  county  courts  may  impose  a license  tax  on  roller  rinks  or  skating 

rinks. 

64-35 

Jan  14 

BANKS  & BANKING. 

COUNTY  COURTS. 

Power  and  authority  of  County  Courts  to  compromise  with  bondsmen 
on  depository  bond. 

64-35 

Jan  16 

BANKS  & BANKING. 

Restricted  banks  may  reorganize  under  House  Bill  91,  Laws  1933,  pages 
404,  405,  and  406. 

64-35 

Feb  6 

BANKS  & BANKING. 

Assignment  executed  by  depositors  of  the  Bank  of  Clark,  legal  and 
binding  on  them. 

64-35 

Feb  19 

BANKS  & BANKING. 

CORPORATIONS. 

1.  Corporation  automatically  dissolved  by  expiration  of  charter. 

2.  President  and  directors  of  dissolved  corporation  under  Sec.  4561,  R. 

S.  1929,  became  trustees  for  winding  up  affairs. 

64-35 

Apr  22 

CLERK  OF  HANNIBAL 

COURT  OF  COMMON 

PLEAS. 

Section  11812,  Laws  1933,  providing  for  appointment  of  deputies  is 
applicable  to  Hannibal  Court  of  Common  Pleas. 

64-35 

May  3 

STATE  BOARD  OF 

HEALTH. 

FOOD  AND  DRUG. 

Every  building  or  structure  held  out  to  public  where  sleeping 
accommodations  are  furnished  for  pay  in  which  ten  or  more  rooms  are 
furnished  shall  pay  hotel  license  inspection  fees. 

64-35 

May  27 

CHARITABLE  TRUSTS. 

TAXATION. 

Property  located  in  a city  used  exclusively  for  charitable  purposes,  to 
the  extent  of  one  acre,  is  exempt  from  taxation  for  State,  County  or 
local  purposes. 

64-35 

June 

28 

MISSOURI 

OCCUPATION  TAX. 

Water  sold  by  City  of  Excelsior  Springs  subject  to  tax;  mineral  baths  not 
subject  to  tax;  receipts  from  operation  of  swimming  pool  not  subject  to 

tax. 

64-35 

Aug  26 

SMALL  LOAN  LAW. 

Licenses  under  Small  Loan  Law  permitted  to  accept  real  estate  as 
security.  Sections  5544  to  5564,  R.  S.  1929. 

64-35 

Dec  3 

BANKS  & BANKING. 

COMMISSIONER  OF 

FINANCE. 

Publication  of  unclaimed  deposits,  dividends  and  interest  every  five 
years  by  Commissioner  of  Finance,  under  Section  5304  R.S.  Mo.  1929. 

64-35 

Dec  21 

TAXATION. 

Refund  to  purchaser  at  void  sale  payable  from  County  Treasury. 

65-35 

Mar  25 

COUNTY 

SUPERINTENDENT  OF 

SCHOOLS. 

A person  who  has  not  taught  or  supervised  schools  as  his  chief  work  at 
least  two  of  the  eight  years  next  preceding  his  election,  or  has  not 
spent  the  two  years  next  preceding  his  election  as  a regular  student  in 
a state  teachers'  college  or  university  cannot  qualify  as  County 
Superintendent  of  Schools. 

65-35 

May  3 

STATE  TAX 

COMMISSION. 

Commission  to  assess  busses  of  electric  light  and  power  company, 
operated  in  lieu  of  street  cars  as  distributable  property;  also  franchise 
of  said  electric  light  and  power  company. 

65-35 

May  20 

FRANCHISE  TAX. 

Capital  stock  notes  not  exempted. 

65-35 

June  6 

JUSTICE  OF  THE 

PEACE. 

Transcript  in  criminal  case  may  be  filed  with  Circuit  Clerk  as  in  civil 

cases. 

65-35 

June 

10 

COUNTY 

BOUNDARIES. 

Not  changed  by  avulsion. 

65-35 

June 

21 

PROBATE  COURT. 

Probate  judge  may  sit  in  case  in  which  he  is  witness  to  will  unless  there 
be  objection  in  writing,  verified  by  affidavit  filed  on  behalf  of  any  party 

in  interest. 

65-35 

Oct  10 

OLD  AGE 

COMMISSION. 

County  Old  Age  Assistance  Board  entitled  to  necessary  expenses  for 
meals  not  to  exceed  the  amount  fixed  by  Old  Age  Assistance  Division. 

65-35 

Oct  29 

BOARD  OF  HEALTH. 

SCHOOLS. 

Power  of  Board  of  Education  to  require  vaccination  of  pupils. 

65-35 

Nov  7 

SALARIES  AND  FEES. 

Circuit  clerk  and  ex  officio  recorder  is  not  entitled  to  retain  fees  for 

issuance  of  marriage  licenses  if  by  so  doing  he  receives  in 
compensation  more  than  the  annual  salary  as  defined  in  Sec.  11786,  R. 

S.  Mo.  1929. 

65-35 

Nov  22 

FERTILIZER. 

State  Fertilizer  Law  does  not  apply;  fertilizer  used  in  Missouri  by  U.  S. 
Dept,  of  Agriculture  not  offered  for  sale. 

65-35 

Nov  22 

TAXATION. 

Leasehold  interests,  if  of  any  value,  assessable. 

66-35 

Jan  8 

STATE  TREASURER. 

ESCHEATS. 

State  Treasurer  has  no  authority  to  receive  intangible  personal 
property  which  has  escheated  to  the  State. 

66-35 

Jan  14 

INHERITANCE  TAX. 

Failure  to  make  application  for  refund  within  two  years  from  date  of 
accrual  of  right  to  such  refund  bars  claimant  from  making  such 
application. 

66-35 

Mar  27 

LIQUOR  CONTROL 

ACT. 

Moneys  received  by  reason  of  county  liquor  license  fees  should  be 
placed  in  county  treasury  and  disbursed  according  to  classification  of 
expenditures  as  provided  by  county  court  under  County  Budget  Act. 

66-35 

June 

18 

STATE  TREASURER. 

Federal  Housing  Administration  first  deed  of  trust  notes  do  not  of 
themselves  become  legal  collateral  for  state  moneys  deposited. 

66-35 

Sept  25 

EMINENT  DOMAIN. 

CAPITOL  GROUNDS. 

CONDEMNATION. 

Board  of  Permanent  Seat  of  Government  does  not  have  power  to 
condemn  under  Laws  of  1935,  pages  53-54,  nor  under  general  law, 
without  special  statutory  authority. 

66-35 

Oct  22 

INHERITANCE  TAX. 

Exemptions  of  a widow  or  widower  under  the  Inheritance  Tax  Laws  of 
the  State  of  Missouri  are  $20,000.00  plus  the  value  of  a child's  share  in 
the  entire  net  estate. 

67-35 

June 

24 

OFFICIAL  BONDS. 

No  county  officer  should  become  a surety  on  the  official  bond  of 
another  county  officer. 

68-35 

Mar  18 

Opinion  Letter  to  Mr.  R.E.  O'Malley 

68-35 

Mar  22 

INSANE  POOR 

PATIENTS. 

SHERIFF'S  FEES. 

For  transporting  insane  poor  patients. 

68-35 

Mar  29 

Opinion  Letter  to  Mr.  R.E.  O'Malley 

68-35 

June 

11 

Hon.  M.  M. 

Ohlhausen 

WITHDRAWN 

68-35 

Oct  2 

Opinion  Letter  to  Mr.  R.E.  O'Malley 

68-35 

Oct  3 

PENAL  BOARD. 

CONVICTS. 

Certificate  of  Penal  Board  issuable  in  compliance  with  Section  8442  R. 

S.  1929,  upon  demand  of  former  convict. 

68-35 

Oct  24 

CRIMINAL  LAW. 

HABITUAL  CRIMINAL 

ACT. 

Death  sentence  may  be  imposed  on  charge  under  habitual  criminal  act. 

68-35 

Nov  7 

Opinion  Letter  to  Mr.  R.E.  O'Malley 

69-35 

Jan  2 

TAXATION  AND 

REVENUE. 

Penalties,  interest,  commissions  and  attorneys'  fees  as  allowable  on 
delinquent  taxes  against  railroad  undergoing  re-organization  under 
Section  77  of  Bankruptcy  Act. 

69-35 

Mar  25 

CITY  ORDINANCES. 

Validity  of  same  based  on  necessary  statutory  vote  on  final  passage. 

69-35 

Apr  15 

INSURANCE. 

Re  Approval  of  decreased  value  of  Trans-Mississippi  Life  Insurance 
Company  stock. 

69-35 

Apr  23 

DEAD  BODIES. 

Consent  of  the  Secretary  of  the  State  Anatomical  Board  must  first  be 
obtained  before  an  autopsy  may  be  performed  on  unclaimed  dead 

bodies. 

69-35 

Sept  12 

Opinion  Letter  to  Mr.  R.E.  O'Malley 

69-35 

Sept  13 

COUNTY  COURTS. 

SCHOOL  FUNDS. 

Expense  of  managing  and  maintaining  property  acquired  under  a 
mortgage  given  to  secure  a loan  of  school  money  should  be  paid  out  of 
the  income  of  said  property. 

69-35 

Nov  23 

SCHOOLS. 

TAXATION. 

Distributable  property  of  railroads  and  similar  utilities  is  ascertained  by 
the  average  rate  levied  for  taxation. 

70-35 

Jan  18 

ELECTIONS. 

Death  of  contestee  in  election  contest  abates  the  action;  if  vacancy  in 
office  exists,  the  governor  must  issue  writ  of  election  to  fill  such 

vacancy. 

70-35 

Apr  25 

Are  Police  Officers  entitled  to  reward  for  the  capture  of  criminals. 

70-35 

Aug  6 

NOTARIES  PUBLIC. 

(1)  One  may  hold  the  office  of  Notary  Public  and  County 

Superintendent  of  Schools. 

(2)  Notary  Public  is  entitled  to  charge  statutory  fees  for  services 

rendered. 

70-35 

Sept  30 

SALES  TAX. 

Sales  of  milk  and  farm  products  subject  to  tax. 

71-35 

Apr  2 

TOWNSHIP 

ELECTIONS. 

Names  of  candidates  may  be  printed  on  ballot  or  ballot  left  blank  and 
same  written  in,  but  voters  cannot  write  candidates  name  on  blank 
ticket,  separate  from  regular  ticket. 

71-35 

June 

24 

TAXATION. 

Tender  of  tax,  and  no  interest  or  penalty,  etc.,  is  all  that  is  required  if 
before  June  30,  1933. 

71-35 

June 

25 

COUNTY 

TREASURER'S  BOND. 

County  Court  may  not  "reduce"  bond  by  court  order. 

71-35 

July  30 

COUNTY  SURVEYOR. 

County  Surveyor  when  ex-officio  county  highway  engineer  has  only  the 
powers  that  the  county  court  confers  upon  him  by  direction. 

71-35 

Sept  26 

TAXES. 

Payment  of  taxes  on  part  of  one  tract  of  land. 

71-35 

Nov  26 

APPROPRIATIONS. 

Money  cannot  lawfully  be  transferred  from  a general  fund  to  a specific 
fund  unless  authorized  by  statute. 

72-35 

Jan  2 

TOWNSHIP  CLERK'S 

FEES. 

Township  clerk  under  Section  12310  R.  S.  Mo.  1929,  as  amended  Laws 
of  1931,  page  377,  is  not  entitled  to  any  fee  for  issuing  warrants. 

72-35 

May  13 

HEALTH 

COMMISSIONER  - 

COUNTY  COURT. 

County  Court  can  require  duties  of  County  Health  Commissioner  not 

inconsistent  with  rules  of  Board  of  Health. 

72-35 

Dec  19 

COLLECTION  OF 

TAXES. 

1927  warrants  cannot  be  used  by  taxpayer  in  payment  of  1932  taxes. 

73-35 

Feb  6 

SPECIAL  ROAD 

DISTRICTS. 

Road  Districts  composed  in  part  of  two  special  road  districts  would  not 

be  liable  for  the  bonded  indebtedness  of  said  road  districts. 

73-35 

Feb  20 

Hon.  C.  W.  Piper 

WITHDRAWN 

73-35 

Mar  21 

COUNTY  BUDGET 

ACT. 

Claims  against  the  county  not  included  in  the  estimate  made  at  the 
February  1935  term  may  be  paid  out  of  (1)  classes  5 or  6;  (2)  out  of  an 
ascertainable  surplus  in  any  of  the  other  classes;  (3)  out  of  delinquent 

taxes. 

73-35 

Apr  15 

INSANE  PAUPERS. 

SHERIFF. 

Not  mandatory  upon  County  Court  to  designate  Sheriff  to  transport 
patient  to  State  Hospital. 

73-35 

May  13 

LICENSE  - COUNTY 

COURTS. 

Pool  tables  operated  in  a County  may  be  licensed  when? 

73-35 

June 

INTOXICATING 

Wholesale  Liquor  Dealers  subject  to  assessment  and  payment  of  an  ad 

26 

LIQUORS. 

valorem  tax. 

73-35 

Aug  21 

CITY  MANAGER 

GOVERNMENT. 

Ordinance  permitting  marble  and  slot  machines  to  operate  and  pay 
occupation  tax  illegal. 

73-35 

Sept  26 

TAXES. 

Payment  of  taxes  on  part  of  one  tract  of  land. 

73-35 

Oct  16 

COUNTY  COURT. 

SHERIFFS. 

In  Counties  of  less  than  75,000  inhabitants,  County  Judges  are  entitled 
to  $5.00  per  day  when  necessarily  engaged  in  holding  Court.  There  is 
no  statutory  or  common  law  duty  in  Missouri  for  a sheriff  to  open 

Court,  but  his  duty  is  to  attend  Court. 

73-35 

Nov  27 

SCHOOLS. 

Money  found  in  the  teachers'  fund  may  not  be  transferred  to  either 
incidental  fund  or  building  fund,  directly  or  by  subterfuge. 

73-35 

Nov  29 

COUNTY  CLERKS. 

Construction  of  Section  12183,  R.  S.  Mo.  1929. 

74-35 

Feb  11 

NEPOTISM. 

It  is  not  a violation  of  the  nepotism  section  of  the  Constitution  for  a 
county  court  to  appoint  as  janitor  a first  cousin  of  one  of  the  judges' 
deceased  wife,  providing  there  are  no  living  children  of  the  marriage 

aforesaid. 

74-35 

May  15 

SCHOOLS. 

School  district  organized  as  a town  district  under  the  provisions  of 
Section  9325,  prior  to  the  enactment  of  Section  9194,  may  levy  a 
maximum  tax  of  $1.00  on  the  $100.00  valuation. 

School  district  classified  as  a town  district,  under  Section  9194  may 
levy  a tax  of  $1.00  on  the  $100.00  valuation. 

District  not  so  organized  or  classified  is  limited  to  a levy  of  65  cents  on 
the  $100.00  valuation. 

74-35 

July  15 

SCHOOLS. 

Supplement  to  opinion  No.  74,  May  15,  1935,  to  J.E.  Pummill. 

75-35 

Feb  6 

INTOXICATING 

LIQUOR. 

A city  ordinance  requiring  a person  to  take  out  a license  for  operating 
each  bar  in  the  same  place  of  business  is  in  conflict  with  Section  20  of 
the  Liquor  Control  Act,  and  therefore  void. 

75-35 

Apr  4 

TAXATION  AND 

REVENUE. 

Manner  of  redeeming  sold  property. 

75-35 

May  10 

CONVICTS. 

PARDON. 

Where  one  previously  convicted  of  a crime  is  not  suffering  from  civil 
disability,  a pardon  to  remove  civil  disability  is  not  necessary. 

75-35 

May  24 

SCHOOLS. 

Sending  school  must  pay  entire  tuition  of  pupil,  receiving  credit  up  to 
$50.00  if  the  State  has  the  money. 

75-35 

Oct  3 

SALES  TAX. 

Farmer  must  be  engaged  in  the  "business"  of  selling  apples  to  be 
subject  to  tax. 

76-35 

May  3 

LICENSE  FEES. 

Bond  and  stock  brokers  required  to  pay  license  fee  under  Section 

14044,  R.S.  Mo.  1929. 

76-35 

July  20 

BROKERS. 

Persons  who  do  not  deal  as  money  brokers  or  exchange  dealers  are  not 
subject  to  the  provisions  of  Section  14044  R.  S.  Missouri  1929. 

77-35 

Jan  24 

COUNTY  BUDGET 

LAW. 

Expenses  of  Class  1 incurred  by  county  court  in  excess  of  fund  set 
aside  may  be  paid  out  of  Class  1 regardless  of  fact  that  they  are  in 
excess  of  estimate  as  contemplated  by  the  Budget  Act. 

77-35 

June  7 

COUNTY  COLLECTOR. 

County  collector  must  pay  direct  to  treasurer  of  City,  Town  or 
Consolidated  District,  moneys  collected  by  him  to  which  said  district  is 

entitled. 

77-35 

Dec  14 

TAXATION. 

CITIES  OF  THE  THIRD 

CLASS. 

Duty  of  City  Collector  to  make  up  delinquent  lists  of  lands  and  lots. 

78-35 

Jan  9 

COUNTY 

COLLECTORS,  EX 

OFFICIO  TREASURER. 

Entitled  to  no  expenses  in  addition  to  maximum  allowance  under  first 

13  subdivisions  of  Sec.  9935  Laws  of  Missouri  1933. 

78-35 

Jan  9 

OFFICERS. 

Probation  officer  is  a county  officer,  and  as  such  is  entitled  to  receive  a 
copy  of  the  Revised  Statutes  under  the  provisions  of  Section  693,  R.  S. 

Mo.  1929. 

78-35 

Jan  17 

SHERIFF. 

County  Court  cannot  change  sheriffs  fees  for  boarding  prisoners  after 
January  1,  especially  after  the  expiration  of  the  November  team. 

78-35 

Mar  21 

PENAL  INSTITUTION. 

MISSOURI 

REFORMATORY. 

Superintendent  may  not  receive  a contagious  person. 

78-35 

Mar  26 

COUNTY 

BOUNDARIES. 

Jurisdiction  of  Clay  Co.  extends  to  middle  of  main  channel  of  Mo.  River 
and  Prosecuting  Attorney  of  Clay  Co.  may  prosecute  for  crimes 
committed  on  the  Clay  Co.  side  of  main  channel. 

78-35 

Apr  16 

COUNTY  BUDGET 

ACT. 

Salary  of  Secretary  of  Farm  Bureau  Agent  should  be  placed  in  Class  6. 

78-35 

May  8 

SHERIFFS  FEES. 

Allowable  only  where  he  serves  papers  officially  and  not  recoverably 
where  he  attempts  and  fails  to  serve. 

78-35 

May  23 

PROBATION  OFFICER. 

County  Court  has  authority  to  pay  salary  of  Probation  Officer  by  virtue 
of  Class  4,  Section  2,  Budget  Law  1933,  maximum  salary  allowable. 

78-35 

June 

26 

INITIATIVE  AND 

REFERENDUM. 

Legislature  may  determine  the  percent,  not  in  excess  of  eight  per  cent 
of  petitioners,  required  to  initiate  measures. 

78-35 

July  9 

Statute  of  limitations  on  delinquent  taxes. 

78-35 

Aug  13 

SPECIAL  ROAD 

DISTRICTS. 

Refund  by  State  Highway  Commission. 

78-35 

Aug  24 

INSURANCE 

DEPARTMENT. 

Rate  filing  held  in  violation  of  Article  VIII,  Chapter  37,  Revised  Statutes 

Missouri  1929. 

78-35 

Oct  7 

SALES  TAX. 

Sales  made  by  post  exchanges  to  members  of  the  camp  are  not  subject 
to  the  tax.  The  original  purchase  made  by  the  post  exchange  from  the 
merchant  or  wholesaler  is  subject  to  the  tax. 

78-35 

Oct  10 

SPECIAL  ROAD 

DISTRICTS. 

Oral  agreements  with  municipal  corporations  and  executed  on  both 
sides  cannot  be  repudiated. 

78-35 

Oct  15 

TAXATION. 

Right  of  Redemption  from  tax  sale. 

78-35 

Oct  29 

CIRCUIT  CLERK. 

DRAINAGE  DISTRICT. 

Fees  allowable  to  Circuit  Clerk  in  drainage  cases  under  special  Act  of 
the  Legislature. 

79-35 

Jan  18 

Opinion  Letter  to  Hon.  V.  C.  Rose,  Jr. 

79-35 

Jan  23 

CONVICTS. 

Status  of  a person  with  legal  residence  in  Missouri  who  has  been 
convicted  and  sentenced  in  a United  States  District  Court  for  a felony. 

79-35 

Mar  16 

COUNTY  BUDGET 

ACT. 

Cost  of  administering  Federal  relief  on  part  of  county  may  be  classified 
as  Contingent  and  Incidental  expenses  or  expense  of  paupers  not 
otherwise  classified  and  paid  out  of  Class  5. 

79-35 

July  11 

BLIND  PERSONS. 

It  is  a misdemeanor  to  cause  a blind  pensioner  to  unwillingly  part  with 
pension  funds. 

79-35 

Oct  10 

SHERIFFS. 

Sheriff  must  feed  prisoners  and  County  must  reimburse  him  for 
necessary  feed  up  to  75  cents  per  prisoner  in  Putnam  County. 

80-35 

Feb  14 

CONVICTS. 

Sentence  to  Boonville  is  not  a bar  to  commitment  to  intermediate 

reformatory. 

80-35 

Feb  20 

CONVICTS. 

WARDEN. 

Imprisonment  shall  never  be  computed  from  a date  in  the  judgment 
which  is  prior  to  the  date  of  sentence. 

80-35 

Apr  16 

PUBLIC  OFFICERS. 

Same  person  cannot  hold  position  of  road  overseer  and  committeeman 
under  corn-hog  program. 

80-35 

May  7 

DEAD  BODIES. 

WARDEN. 

Prisoners  who  die  in  the  Penitentiary  should  be  turned  over  to 
Anatomical  Board  when  they  are  to  be  buried  at  public  expense. 

80-35 

May  20 

PENITENTIARY. 

CIRCUIT  CLERK. 

(1)  Penitentiary  liable  for  fees  of  Circuit  Clerk  for  furnishing  certified 
copies  of  Information  and  Judgment,  requested  by  it. 

(2)  Fees  of  Circuit  Clerk  for  furnishing  certified  copies  of  Record  to 
Penitentiary  necessary  to  return  a fugitive  from  justice,  should  be  paid 
out  of  fund  provided  for  apprehension  of  criminals. 

80-35 

July  15 

HABEAS  CORPUS  AD 

TESTIFICANDUM. 

A circuit  court  has  power  to  issue  and  may  only  keep  said  prisoner  as 
long  as  necessary  for  such  to  testify. 

80-35 

July  19 

TAXATION. 

(1)  Amount  of  taxes  if  sold  under  Jones-Munger  Law. 

(2)  Amount  of  taxes  if  judgment  taken. 

(3)  Operation  of  1935  act. 

81-35 

Feb  26 

COUNTY  TREASURER. 

Entitled  to  such  compensation  as  county  court  deems  advisable  not 
exceeding  J4  of  1%  on  all  school  moneys  disbursed  by  him. 

81-35 

Mar  8 

COUNTY  COURT. 

Legal  procedure  for  the  removal  of  the  judges  of  the  county  court  from 

office. 

82-35 

Jan  21 

COUNTY  CLERKS. 

COUNTY  DEPUTIES. 

Salary  of  County  Clerk  and  his  deputy  in  counties  having  a population 
of  10,000  and  less  than  11,500  persons.  Salary  not  to  be  fixed  by 
county  court. 

82-35 

Jan  30 

Hon.  T.  M.  Scott 

WITHDRAWN 

82-35 

Mar  29 

TAXPAYER. 

Definition  of,  for  voting  purposes. 

83-35 

Apr  18 

BEES. 

Power  of  City  of  fourth  class  to  prohibit  possession  of,  within  city 

limits. 

83-35 

June 

12 

PROBATE  COURT. 

Demands  must  be  allowed  by  court  in  order  for  executor  to  receive 

credit  therefor. 

83-35 

Nov  1 

RECORDER. 

Agreements  must  be  acknowledged  by  both  parties  before  same  can 

be  recorded. 

83-35 

Nov  5 

Appropriation  to  Kansas  City  Court  of  Appeals  not  sufficient  to  cover 
payment  of  insurance. 

83-35 

Nov  14 

SALARIES  AND  FEES. 

Constable  entitled  to  commitment  fees  only  when  person  committed  is 
a criminal.  Sheriff  entitled  to  commitment  fees  regardless  of  whether 
person  committed  is  adjudged  a criminal. 

84-35 

Jan  2 

COUNTY  SEAT, 

REMOVAL  OF. 

Petition  to  move  County  Seat  and  petition  to  increase  tax  to  build  new 
court  house  must  be  separate  petitions. 

84-35 

Jan  3 

COUNTY  BUDGET 

LAW. 

Road  District  Fund  and  County  Purpose  Fund  may  be  used  for  Class  5 
and  need  not  be  kept  separate  from  other  funds  and  if  anticipated 
funds  in  Class  5 exceed  1/5  of  anticipated  revenue,  the  excess  may  be 
placed  in  Class  6. 

84-35 

Jan  26 

DEPUTY  CIRCUIT 

CLERK. 

Statutes  do  not  require  a deputy  to  give  bond;  however,  circuit  clerk 
may,  if  he  desires,  exact  a reasonable  bond. 

84-35 

Apr  18 

COUNTY  COURT. 

Sec.  11812,  R.S.  Mo.  1929  confers  on  County  Court  complete  control  of 
appointment,  compensation,  and  tenure  of  office  of  deputies  and 

assistants  to  clerks  of  the  circuit  court. 

85-35 

Sept  26 

BARBER  SHOPS  AND 

BEAUTY  SHOPS. 

Under  the  provisions  of  House  Bill  No.  32,  cities  may  regulate  the 
hours  of  closing  of  barber  shops  alone  or  vice  versa. 

85-35 

Nov  22 

COUNTY  BUDGET 

ACT. 

COUNTY  COURT. 

CIRCUIT  CLERK. 

County  Court  may  transfer  surplus  in  any  one  of  the  five  classes  to 
some  other  class  in  need  of  same  at  the  close  of  fiscal  year. 

It  is  duty  of  county  court  under  Sec.  12162,  R.S.  1929  to  take  whatever 
action  it  deems  proper  in  regard  to  audit  made  by  State  Auditor  of 
county  offices. 

Additional  salary  due  Circuit  Clerk,  as  shown  by  audit,  for  1932-33-34 
can  only  be  paid  from  income  of  those  years,  from  back  taxes  collected 
for  those  years,  or  from  surplus  remaining  at  close  of  fiscal  year. 

86-35 

Jan  3 

PRISONERS  BOARD  IN 

COUNTY  JAIL. 

County  Court  cannot  order  different  amounts  to  be  spent  for  board  of 
misdemeanor  and  felony  prisoners. 

86-35 

Jan  8 

SHERIFFS. 

Fees  for  attending  court. 

86-35 

Jan  15 

OFFICIAL  BONDS. 

Attorneys  at  Law  accepted  as  sureties  on  official  bond  does  not 
invalidate,  yet  such  should  not  be  accepted  as  the  statute  is  purely 
directory. 

86-35 

Jan  29 

COUNTY  BUDGET 

LAW. 

Revenue  of  1934  cannot  be  used  for  payment  of  interest  on  warrants 
issued  prior  thereto;  if  surplus  remains  after  all  obligations  have  been 
taken  care  of,  or  if  revenue  is  derived  from  delinquent  taxes,  the  same 
may  be  applied  on  interest  of  protected  warrants. 

86-35 

Feb  4 

GAMBLING. 

“Ball  Machines" 

86-35 

Feb  12 

INHERITANCE  TAX. 

Taxation  of  remainder  interest  should  be  at  the  highest  possible  rate. 

86-35 

Feb  12 

TAXATION  AND 

REVENUE. 

COUNTY 

COLLECTORS. 

Collectors  can  only  retain  a commission  on  the  amount  of  money 
actually  collected  regardless  of  the  face  value  of  the  tax  bill. 

86-35 

Mar  7 

INCOME  TAX. 

Compensation  paid  officers  and  employees  under  the  Federal 

Emergency  relief  Act  of  1933  subject  to  taxation  in  Missouri. 

86-35 

Mar  21 

SHERIFFS. 

State  not  liable  for  commitment  fees  and  mileage. 

86-35 

Mar  23 

COSTS. 

Information  charges  crime  under  Section  4151  R.  S.  Mo.  1929,  **  State 
not  liable  for  costs  in  the  case  charged  under  Section  4151,  R.  S.  Mo. 

1929. 

86-35 

Mar  29 

COUNTY  COLLECTOR. 

Terms  of  collector's  bond  is  guide  as  to  whether  collector,  who  remains 
in  office  due  to  successor's  failure  to  qualify  as  to  giving  of  bond,  shall 

be  required  to  give  a new  bond. 

86-35 

Apr  5 

TAXATION. 

COUNTY  COLLECTOR. 

Commission  of  County  Collector  cannot  under  any  circumstances 
exceed  percentage  of  taxes  actually  paid. 

86-35 

Apr  8 

PROBATE  JUDGE. 

Probate  Judge  is  entitled  to  deduct  amount  of  salary  he  has  paid  a 
probate  clerk  who  holds  over  after  the  expiration  of  the  term  for  which 
he  was  appointed. 

86-35 

Apr  9 

MISSOURI  ATHLETIC 

COMMISSION. 

Sec.  12999,  R.  S.  1929  in  using  words  "gross  receipts"  means  receipts 
from  all  sources  in  connection  with  any  boxing,  sparring  or  wrestling 

exhibition. 

86-35 

Apr  20 

MUNICIPAL  LIGHT 

BONDS. 

Laclede  Electric  Light  Bonds. 

86-35 

May  2 

INCOME  TAX. 

Compensation  of  counsel  for  Trustee  in  Bankruptcy  not  exempt. 

86-35 

May  6 

APPROPRIATIONS. 

Director  of  Medical  Licensure— No  appropriation  having  been  made, 

cannot  be  ascertained  at  this  time  out  of  which  of  the  two  funds  his 

salary  may  be  paid. 

86-35 

May  8 

COUNTY 

COLLECTORS. 

STATE  AUDITOR. 

The  State  Auditor's  power  to  audit,  adjust  and  settle  with  County 
Collectors  carries  with  it  the  right  to  discreetly  credit  County  Collectors 
with  outlawed  taxes  where  his  refusal  to  so  credit  would  be  arbitrary 

under  all  the  facts. 

86-35 

May  10 

COLLECTOR. 

BONDSMEN. 

1.  Sureties  on  a Collector's  bond  are  not  liable  beyond  the  liability  of 
their  principal. 

2.  Collectors  and  sureties  are  relieved  if  funds  are  lost  by  failure  of  a 
legal  depository  even  though  the  bond  contains  the  phrase  "collect  and 
pay  over." 

86-35 

May  27 

SHERIFF. 

COSTS. 

TRAVELING 

EXPENSES. 

State  is  liable  to  Sheriff  and  guard  for  traveling  expenses  of  themselves 
and  prisoners  when  delivering  boys  convicted  of  a felony  and 
committed  to  the  Missouri  Training  School  for  Boys. 

86-35 

May  31 

MISSOURI 

OCCUPATION  TAX. 

Deductibility  of  (1)  sales  of  electric  energy  to  municipally  owned  power 
and  water  plants;  (2)  sales  of  electrical  energy  to  building  owners  to  be 
remetered  to  tenants;  (3)  sales  of  electrical  energy  to  companies  for 
propelling  street  cars;  (4)  sales  of  electrical  energy  from  transmission 
lines;  (5)  sales  of  electrical  energy  in  other  states  by  a Mo.  company; 

(6)  Rental  receipts  from  property  used  in  operations;  (7)  Sales  of 
material  and  supplies  to  Employees  Mutual  Benefit  Associations. 

86-35 

June 

10 

STATE  ATHLETIC 

COMMISSION. 

It  is  unlawful  to  pay  members  of  Commission  personally  $25.00  per 
month  as  office  expense,  but  the  Commission  with  consent  of 

Governor  may  appoint  assistants  whose  salary  shall  not  exceed  $5.00 

per  day. 

86-35 

June 

14 

STATE  AUDITOR. 

CRIMINAL  COSTS. 

COURT  REPORTERS' 

FEES. 

On  Statutory  certificate  from  the  Prosecuting  Attorney  and  Trial  Judge 
the  State  Auditor  may  pay  criminal  costs  in  criminal  cases  charged 
against  the  State. 

86-35 

June 

18 

OFFICIAL  BONDS. 

Payment  of  premium  may  only  be  made  where  authorized  by  statute 
and  by  appropriation  act. 

86-35 

June 

27 

FEES. 

Change  of  venue  deposits  to  circuit  judge  in  district  are  considered  in 
fixing  probate  judge  fees. 

86-35 

July  10 

BOARD  OF  HEALTH. 

APPROPRIATIONS. 

Director  of  medical  licensure  to  be  paid  out  of  Department  of  Health 
fund.  Who  to  sign  requisitions  for  disbursements  from  funds  discussed. 

86-35 

Aug  2 

Hon.  W.  Randall 

Smart 

WITHDRAWN 

86-35 

Aug  16 

INCOME  TAX. 

Royalties  received  for  use  of  patents  issued  by  U.S.  Government  during 
years  1929,  30,  31  and  up  to  and  including  May  16,  1932  are  subject 

to  income  tax  laws  of  the  State  of  Missouri. 

86-35 

Aug  22 

RECORDER  OF  DEEDS. 

Statute  requiring  Recorder  to  hold  deeds  for  one  year  applies  only  to 
those  both  signed  and  acknowledged  more  than  one  year  prior  to 
filing. 

86-35 

Aug  30 

AUTOMOBILE 

LICENSE. 

License  required  when  Oklahoma  automobile  enters  Missouri,  absent 
reciprocity. 

86-35 

Sept  5 

MISSOURI  DENTAL 

BOARD. 

Authorized  to  employ  counsel. 

86-35 

Sept  10 

SCHOOL  FUND 

MONEYS. 

A loan  good  when  made  remains  a valid  loan  although  borrower 
thereafter  is  elected  to  county  office,  except  county  judge. 

86-35 

Sept  16 

SALES  TAX. 

Grain  shipped  to  mill  between  two  intra-state  points,  transportation 
charges  are  subject  to  1%  tax  regardless  of  whether  or  not  same  is  to 

be  rebilled  and  sold  in  interstate  commerce. 

86-35 

Sept  18 

APPROPRIATION. 

In  view  of  the  effect  of  the  decision  in  the  case  of  State  v.  Thompson, 
printing  and  clerical  help  may  be  charged  against  the  teacher-training 
appropriation  for  1935. 

86-35 

Sept  27 

CRIMINAL  COSTS. 

Liability  of  State  for  defendant's  costs  where  case  is  nolle  prosequi. 

86-35 

Oct  2 

SHERIFFS. 

Sheriff's  fees  for  custody  of  prisoner  when  transferring  him  within 
Randolph  County  from  one  Circuit  Court  to  another. 

86-35 

Oct  25 

INCOME  TAXES. 

Net  income  received  by  non-resident  as  salary  from  resident 
corporation  is  taxable. 

86-35 

Oct  30 

TAXATION. 

Fees,  commissions  and  costs  for  services  actually  performed  allowed  in 
bankruptcy. 

86-35 

Nov  1 

CIRCUIT  CLERK. 

Must  account  for  certain  fees;  fees  for  jury  script  and  for  opening  and 
closing  court. 

86-35 

Nov  4 

SHERIFFS. 

COUNTIES. 

State  not  liable  for  mileage  for  transporting  prisoners  for  safekeeping; 
Liable  for  sheriffs'  fees  in  transporting  prisoners  for  safekeeping. 

86-35 

Nov  6 

INCOME  TAX. 

Stockholders  of  Kansas  City  Life  Insurance  Company  subject  to  tax. 

86-35 

Nov  19 

SALES  TAX. 

A contract  of  sale  made  by  parties  within  the  State  of  Missouri  of 
merchandise  to  be  shipped  from  outside  the  State  involves  interstate 
commerce  and  is  exempt  from  the  tax. 

87-35 

Feb  13 

WARRANTS. 

The  warrants  in  question  cannot  be  paid  out  of  the  revenue  of  1935. 

87-35 

Mar  29 

GAMBLING. 

Lottery,  gift  enterprises. 

87-35 

Apr  18 

GRAIN  INSPECTION 

AND  WEIGHING 

DEP'T. 

Suggestions  for  group  insurance. 

87-35 

May  15 

MISSOURI 

OCCUPATION  TAX 

ACT. 

Dairymen  who  engage  in  the  business  as  their  principal  work  are 
subject  to  pay  the  tax  on  their  gross  receipts  if  they  sell  their  products 

to  the  ultimate  consumer  direct. 

87-35 

June 

22 

CITIES. 

City  of  the  third  class  may  require  all  persons  handling  food  to  take  a 
physical  examination. 

87-35 

July  22 

Hon.  C.  Spannagel 

WITHDRAWN 

87-35 

Aug  27 

NON-INTOXICATING 

BEER. 

"Set  ups"  are  not  prohibited  under  the  provisions  of  Non-Intoxicating 

Beer  Act. 

87-35 

Sept  13 

CIRCUIT  CLERKS  FEES. 

For  order  opening  or  closing  court. 

88-35 

Jan  16 

COUNTY  HIGHWAY 

COMMISSION. 

May  not  appoint  more  than  two  commissioners  from  same  county 
court  district;  quo  warranto  is  proper  remedy  to  try  title  to  office. 

88-35 

Jan  31 

CLERK  OF  THE 

HANNIBAL  COURT  OF 

COMMON  PLEAS. 

Compensation  to  be  received  after  the  first  Monday  in  January,  1935. 

88-35 

Mar  25 

Hon.  Walter  G. 

Stillwell 

WITHDRAWN 

88-35 

Mar  28 

Hon.  Louis  V.  Stigall 

WITHDRAWN 

88-35 

May  4 

SCHOOLS. 

Parent  residing  on  district  school  line  to  send  children  to  school  in 

district  he  deems  himself  a resident  of. 

88-35 

June 

STATE  HIGHWAY 

Legal  - Limitation  in  Sec.  1 of  H.B.  277  "not  to  exceed  four  attorneys" 

12 

DEPARTMENT. 

is  unconstitutional  and  void. 

88-35 

June 

MOTOR  VEHICLES 

Lessor  owning  and  leasing  truck  to  lessee  for  more  than  ten  days  must 

20 

AND  LICENSES. 

procure  a license. 

88-35 

June 

NEPOTISM. 

Employment  by  county  collector  of  daughter. 

20 

TAXATION  AND 

REVENUE. 

County  collector,  compensation  of;  rate  of  penalties  on  delinquent 
personal  property  taxes. 

88-35 

July  29 

ROADS  AND 

HIGHWAYS. 

State  Highway  Commission  may  include  minimum  wage  scale  in 
contracts  for  construction  of  highway  projects  if  necessary  to  get 

Government  funds. 

88-35 

Sept  20 

MOTOR  VEHICLES. 

Persons  hauling  property  or  passengers  for  hire  must  have  a 
chauffeur's  license;  An  individual  under  private  contract  to  the 
government  to  haul  its  mail  from  one  point  to  another  must  also  have 
a chauffeur's  license  if  said  person  is  not  a government  employee. 

88-35 

Sept  25 

TAXATION. 

County  Court  cannot  compromise  delinquent  taxes  owed  a City  of  the 

Fourth  Class. 

88-35 

Sept  26 

Hon.  Louis  V.  Stigall 

WITHDRAWN 

88-35 

Oct  9 

INSTITUTIONS. 

Writ  of  Habeas  Corpus  may  issue  to  bring  prisoner  from  penal 
institution  to  answer  and  defend  a criminal  charge  alleged  to  have 
been  committed  prior  to  incarceration. 

88-35 

Nov  13 

INTOXICATING 

LIQUOR. 

Five  per  cent  beer  may  be  sold  in  a place  of  business  which  operates  a 
pool  table. 

89-35 

Jan  25 

CLERK  OF  CAPE 

GIRARDEAU  COURT 

OF  COMMON  PLEAS. 

Compensation  to  be  received  after  the  first  Monday  in  January,  1935. 

89-35 

June 

COUNTY  COURT. 

Costs  or  expenses  necessary  to  preserve  county  school  fund  to  be 

28 

SCHOOL  FUNDS. 

borne  from  that  fund. 

89-35 

Aug  20 

INTOXICATING 

LIQUORS. 

(1)  Cities  cannot  pass  ordinances  respecting  searches  and  seizures 
power  reserved  to  State  under  Liquor  Control  Act. 

(2)  Cities  may  pass  ordinances  similar  to  State  Law  where  consistent. 

89-35 

Oct  2 

TAXATION. 

Fees  and  costs  on  delinquent  taxes;  contents  of  back  tax  book,  seizures 
of  personal  property  for  taxes. 

89-35 

Nov  23 

CITIES. 

Assent  of  two-thirds  of  voters  required  to  incur  indebtedness  in  excess 

of  annual  income. 

89-35 

Nov  25 

CITIES,  TOWNS, 

VILLAGES. 

Cities  of  3rd  Class  may  pass  ordinances  imposing  license  tax  on 
wholesale  merchants  doing  business  within  city  limits  under  Section 

6840. 

90-35 

Mar  22 

TAXATION. 

Senate  Bill  94  not  applicable  to  collection  of  levee  district  assessments. 

90-35 

Apr  5 

TAXATION  AND 

REVENUE. 

Disposition  of  surplus  proceeds  of  tax  sale. 

90-35 

June 

19 

TAXATION. 

The  tax  lien  for  State  and  County  taxes,  in  Missouri,  is  fixed  on  June  1st 
on  all  land  in  the  State  not  exempt  on  that  date,  and  subsequent 
purchase  in  the  name  of  the  United  States  does  not  exempt  the  land 
from  the  lien,  by  reason  of  the  Missouri  Constitution  exempting 
property  of  the  United  States  from  taxation. 

90-35 

June 

19 

INTOXICATING 

LIQUORS. 

Sales  of  intoxicating  liquor  made  before  prohibited  hour  for  delivery 
after  prohibited  hour  would  be  unlawful. 

90-35 

Dec  17 

COUNTY  ASSESSOR. 

COUNTY  CLERK. 

Not  required  to  designate  school  district  on  land  tax  book.  Duty  on 
County  Clerk. 

91-35 

Jan  15 

Hon.  H.  P.  Thomas 

WITHDRAWN 

91-35 

May  11 

1.  A newspaper,  in  order  to  publish  the  financial  statement  of  a county, 
must  be  qualified  under  Section  13775  Laws  1931,  page  103,  and  the 
question  as  to  whether  or  not  the  newspaper  possesses  the 
qualifications,  is  one  of  fact. 

2.  County  Budget  Act.  The  county  court  may  pay  a sum  in  excess  of  the 
amount  estimated  in  the  budget  out  of  the  funds  of  Class  5,  provided  it 
does  not  jeopardize  the  priorities  of  the  four  prior  classes,  or  the  same 
may  be  paid  from  the  funds  of  class  6. 

91-35 

June 

18 

COUNTY  TREASURER. 

County  Treasurer  must  give  bond  under  Section  10969  R.S.  Mo.  1929 
for  funds  of  Drainage  District  when  organized  by  county  court  and  his 
compensation  shall  not  exceed  more  than  one-half  of  one  per  cent  of 

the  funds  handled. 

91-35 

Sept  28 

OLD  AGE  PENSION. 

Qualifications  as  to  "resident"  under  Old  Age  Assistance  Act. 

92-35 

Nov  14 

SHERIFF'S  FEES. 

Entitled  to  no  fees  for  attempting  to  serve  capias. 

93-35 

June 

29 

SHERIFF. 

Fee  for  committing  a person  to  jail. 

94-35 

Apr  18 

LAW  PRACTICE. 

What  constitutes  practice  of  law  without  a license  and  for  a valuable 

consideration  under  Sections  11692  and  11693  R.  S.  Mo.  1929? 

95-35 

May  16 

CONSTABLE  FEES. 

Constable  of  Audrain  County  not  entitled  to  fee  for  attending  Justice 

Court. 

97-35 

Aug  27 

SALES  TAX  ACT. 

Sales  of  electricity,  gas  and  water  to  cities  for  street  lighting,  white  way 
system,  traffic  signal  lights,  etc.,  are  not  subject  to  the  tax. 

97-35 

Sept  16 

CITIES  OF  THIRD 

CLASS. 

Power  to  contract  for  sewers  outside  of  corporate  limits. 

98-35 

Jan  21 

TAXATION. 

BOARD  OF 

EQUALIZATION. 

PENALTIES  AND 

INTEREST. 

RAILROADS. 

Taxes  on  account  of  5%  increase  ordered  by  Board  of  Equalization 
December  17,  1934,  not  delinquent  until  levied  by  county  courts  and 
reasonable  time  given  to  pay. 

98-35 

Jan  28 

HIGHWAYS. 

Right  of  action  against  operators  of  trucks  for  heavy  use  of  highways. 

98-35 

Feb  19 

BANKS  & BANKING. 

TAXATION. 

(1)  Taxation  of  Banks  and  Trust  Companies; 

(2)  Preferred  Stock; 

(3)  Capital  Notes; 

(4)  Stock  owned  by  Reconstruction  Finance  Corporation  not  taxable. 

98-35 

Mar  8 

COUNTY 

SUPERINTENDENT  OF 

SCHOOLS. 

Candidate  is  at  liberty  to  announce  himself  on  any  platform  he  desires; 
tickets  bearing  words  “Democratic  ticket"  would  not  invalidate  the 
election  providing  no  fraud  existed  and  same  were  acceptable  to 
persons  in  charge  of  the  election. 

98-35 

Apr  17 

PROBATE  COURT. 

Probate  Judge  is  within  his  rights  in  purchasing  filing  cabinets,  etc. 
provided  same  can  be  classified  as  "other  necessaries",  but  the 
expenditure  must  receive  approval  of  county  court  as  set  forth  in 

County  Budget  Act. 

98-35 

Apr  24 

SCHOOLS. 

School  director  may  take  his  oath  of  office  before  a notary  public. 

Failure  of  a director  to  meet  with  the  other  directors  within  four  days 
after  annual  meeting  for  purpose  of  organization  does  not  create  a 
vacancy  on  said  board. 

98-35 

May  3 

STATE  TAX 

COMMISSION. 

Four  questions  in  regard  to  whether  or  not  State  Tax  Commission  is 
compelled  to  grant  hearings  on  complaints. 

98-35 

May  8 

VILLAGES. 

Can  impose  occupation  tax  on  dealers  for  privilege  of  selling  gasoline. 

98-35 

May  9 

COUNTY  BUDGET 

ACT. 

County  Court  cannot  transfer  funds  at  the  close  of  the  fiscal  year  to 
any  of  the  classes  for  use  for  the  current  year  if  valid  and  outstanding 
obligations  in  the  nature  of  warrants  exist. 

98-35 

May  22 

MOTOR  VEHICLE 

MUNICIPAL  TAX. 

Municipal  tax  for  motor  vehicles  cannot  exceed  the  amount  authorized 
for  1933.  Furthermore,  the  amount  authorized  for  1933  should  not 
exceed  1/3  of  the  aggregate  amount  of  state  registration  fees  as 
prescribed  in  Sec.  7762,  R.  S.  Mo.  1929. 

98-35 

May  28 

BUS  AND  TRUCK 

LAW. 

(1)  A truck  domiciled  in  a foreign  State  and  operating  as  a contract 
hauler  in  interstate  commerce  over  the  highways  of  this  State  comes 

within  the  Act. 

(2)  Contract  hauler  domiciled  in  foreign  State  and  operating  in 
interstate  commerce  through  Missouri  must  obtain  a contract  hauler's 
permit. 

98-35 

June 

10 

TAXATION. 

Real  Estate  purchased  from  proceeds  of  World  War  compensation  etc., 
is  taxable.  Money  loses  government  identity  on  being  paid  to  guardian. 

98-35 

June 

COUNTY  BUDGET 

County  Treasurer  should  apportion  funds  turned  over  to  him  monthly 

14 

ACT. 

by  the  collector  according  to  the  six  classes  and  in  such  a manner  that 
the  priority  of  payment  of  each  class  over  each  succeeding  class  may 
be  sacredly  preserved. 

98-35 

June 

CITIES. 

Municipalities  shall  not  increase  occupation  tax  of  merchants  and 

22 

INTOXICATING 

LIQUOR. 

dealers  engaged  in  the  sale  of  non-intoxicating  beer. 

98-35 

Aug  26 

COUNTY  BUDGET 

ACT. 

County  Court  cannot  permit  Probate  Judge  to  exceed  amount  provided 
in  original  budget  estimate  but  if  any  funds  are  left  in  class  6,  same 
may  be  used  for  purchasing  additional  books  - clerical  error  may  be 
corrected  after  estimate  goes  to  State  Auditor. 

98-35 

Sept  30 

RECORDER  OF  DEEDS. 

Is  entitled  to  compensation  as  provided  by  statute.  No  compensation 
for  a receipt  that  a certain  chattel  has  been  filed  in  his  office. 

98-35 

Oct  3 

TOWNSHIPS. 

Townships  may  issue  warrants,  which  warrants  shall  bear  interest. 

98-35 

Oct  8 

DRAINAGE  DISTRICTS. 

COUNTY  COURT. 

BONDS. 

Treasurer  of  Drainage  Districts  should  promptly  disburse  funds  in 
retirement  of  outstanding  bonds  which  are  due  and  payable,  in  spite  of 
the  County  Court's  order  to  the  contrary. 

98-35 

Oct  17 

SCHOOL  BUSES. 

SALES  TAX. 

School  employed  bus  drivers  do  not  have  to  pay  a 1%  sales  tax  if  such 
are  not  licensed  by  the  Public  Service  Commission. 

98-35 

Oct  29 

ROAD  DISTRICTS. 

(1)  May  purchase  right-of-way  and  deed  to  state. 

(2)  Those  organized  under  Article  X of  Chapter  42,  R.S.  Mo.  1929,  may 
not  borrow  money  for  such  purpose  except  after  petition  or  election. 

98-35 

Nov  5 

TAXATION. 

Tangible  personal  property  owned  by  building  loan  association  is 

taxable  to  said  association. 

99-35 

Jan  24 

CIRCUIT  CLERK. 

Circuit  Clerk  is  not  entitled  to  retain  fees  earned  under  the  provisions 
of  Section  916,  R.S.  Mo.  1929,  in  addition  to  the  maximum  amount  of 
fees  allowed  him  under  Section  11786,  Laws  of  Mo.  1933. 

99-35 

Aug  15 

LOTTERIES. 

Specifically  prohibited  in  the  State  of  Missouri  by  Section  10,  Article  XIV 

of  the  Constitution. 

99-35 

Nov  8 

CIRCUIT  COURT 

REPORTERS. 

Salary  determined  by  population  as  ascertained  by  Sec.  11808,  R.  S. 

Mo.  1929  as  amended. 

99-35 

Nov  21 

All  applicants  for  Old  Age  Assistance  must  have  resided  within  this 
state  for  five  years  or  more,  within  the  nine  years  immediately 
preceding  the  filing  of  the  application  for  assistance.  Also  must  have 
been  a resident  of  the  State  for  one  year  next  preceding  the  filing  of 

said  application  for  assistance. 

99-35 

Dec  23 

COUNTY  COURTS. 

County  Court  cannot  relieve  itself  of  the  duties  imposed  by  statute, 
relative  to  the  poor,  by  delegating  its  duties  to  a board  established  by 

it. 

100-35 

Feb  19 

INTOXICATING 

LIQUOR. 

LEGAL  ETHICS. 

(1)  Information. 

(2)  Sell  intoxicating  liquor  without  a license. 

(3)  Proof  that  a retailer  has  no  license. 

(4)  Principal's  liability  to  act  of  agent. 

100-35 

May  21 

TAXATION  AND 

REVENUE. 

COUNTY 

COLLECTORS. 

Collectors  - commission  of  county  and  township  collectors  for 
collecting  drainage  taxes  and  media  for  payment  thereof. 

100-35 

June 

21 

Mr.  H.  Parker  York 

WITHDRAWN 

NEWSPAPERS  - Newspaper  of  "free  circulation'1  not 

eligible  to  receive  notices  of  publication# 

July  31,  1935 


Honorable  Jack  R«  dams 
Rolla  rinting  Company 
’.olio,  Missouri 


dear  i ir s 


We  have  your  request  of  July  19,  1935, 
which  is  as  follows: 

* e hove  been  debating  a question 
here  for  some  tine  concerning  the 
publication  of  legal  notices,  and 
we  would  like  for  you  to  give  ua  your 
opinion  on  the  matter# 

"we  ore  publishing  a free  circulation 
newspaper,  distributing  it  through 
the  Holla  Post  Office  to  the  boxholcers, 
631  of  them,  on  throe  Rural  Routes  out 
of  Rolla,  and  by  carrier  to  every  home 
in  Rolla,  for  a total  of  1300  copies# 
iho  legt  1 notice  low  reads  that  to 
accept  legal  publications,  the  paper 
must  be  in  existence  for  one  year,  and 
be  of  * general  circulation# * 

"The  Rolla  School  do^rd  is  seeking  bids 
on  * he  publication  of  their  financial 
statement,  end  they  vould  like  for  us 
to  be  able  to  publish  it  because  of 
our  much  larger  circulation# 

"How  would  our  pa  er,  free  circulating, 
with  only  seventeen  paid  subscribers, 
seventeen  people  have  paid  fourth  class 


#2  > Honorable  J;  ck  R.  Adams 


postage  to  get  It,  be  considered  re- 
garding other  legal  notice  publications. 

I would  np  roclote  your,  and  yo*ir  de- 
partment^ opinions  on  this  matter  as 
soon  as  possiblo  so  that  ire  may  notify 
the  School  X5ard  at  once  of  our  posi- 
tion*” 


The  statute  pertaining  to  public  advertise- 
ments is  i action  13775,  Lews  'Jo.  1951,  p.  303.  It  is 
as  follows  t 


"All  public  advertisements  and  orders 
of  publication  required  by  lrw  to  be  made, 

iiik  Ail  Isl^JL  ilfi. 

title  to  re.  1 oat.-. to.  shall  Ic  published 
In  so.  c dally,  tri- weakly,  semi-weekly  or 
weekly  newspaoer  of  general  circulation 
in  the  county  where  located  nnd  which  shrill 
hii’.q  -jBUiL  li  the  no  at  office 

second  air. a.  matter  in  the  city  of  nnb- 
lle-'tlQii»  shall  have  been  published  rairu- 
lnrly  fend  consecutively  for  a period  of 
one  year  j gjH  5SCS  ilfil  UL  kSM.  Xldft. 
ausamlfrfira  yalimtarily  engaged  aja.  such 
who  have  na Id  or  u,  reef  to  cav  a.  a toted 

-flea  -j2ji  a.  Lsl  a inlto 

period  of  time.  Provided  that  when  a 
puv  lie  notice  required  by  law  to  be  pub-? 

11  shed  once  ^ geek  lor  ^ Ivon  mia-iOf  of 


we<-ks.  shall  be  published  in  a dally,  tri- 
weekly, seml-wookly  or  weekly  newspaper, 
the  notice  ahrll  a peer  once  a week  on 
the  s rune  day  of  each  week,  and  further 
provided,  that  every  affidavit  to  proof 
of  publication  shell  state  that  the  news- 
paper in  which  such  notice  was  published 
has  complied  with  the  provisions  of  this 
act.  11  law3  or  parts  of  laws  in  conflict 
with  this  section,  except  sections  13777, 


#5  - Honorable  Jack  R. 


Adams 


15773,  15779,  7651,  052  and  7633.  Re- 

vised Statutes  of1  ' Missouri,  1929,  are 
hereby  repealed." 


The  underlined  portions  of  the  above  statute 
were  Inserted  by  the  1951  Leglaln ture.  In  order  for 
a newspaper  to  q islify  for  public  advertisements  and 
orders  of  publication  required  by  law.  It  ;aust  moet 
five  conditions  under  the  above  statute,  which  briefly 
are: 

(1)  It  must  be  published  daily,  tri-weekly, 
semi-weekly  or  weekly* 

(2)  Be  of  general  circulation# 

(5)  Be  admitted  to  the  post  office  rs  second 
class  matter. 

(4)  Shall  have  been  published  regularly  p>nd 
consecutively  for  one  year. 

(5)  Shall  have  a list  of  bona  fide  subscribers 
voluntarily  engaged  as  such  who  have  paid 
or  agreed  to  pay  a stated  price  for  a 
subscription  for  a definite  teriod  of  time. 


Prom  your  request,  it  sp. ears  that  you  have  only 
seventeen  subscribers  who  have  paid  postage  for  reoelving 
the  paper  as  fourth  class  matter.  The  balance  of  the  1800 
subscribers  belong  to  whet  may  be  termed  a "free  list  , 
wherein  they  receive  the  neper  without  having  to  pay  for 
it. 

Sinee  tha  amendment  of  the  above  statute  in 
1951,  it  is  necessary  that  all  newspapers,  to  be  eligible 
for  legal  notices  of  publication,  must  have  been  admitted 
to  the  post  office  as  second  class  matter.  The  qua?  if  i- 
©Rfcions  for  admission  of  e newspaper  as  second  clrss  mat- 
ter n re  set  out  in  39  U.  • • C.  A.,  "action  226,  and  are  as 
follows! 


il  4 - Her  or  a tie  Jack  H#  A dime 


"Except  aa  otherwise  mro-ideci  by  law, 
the  cone  It  Iona  upon  shien  a publication 
shell  be  (Knitted  to  he  second  cl'  so 
or6  as  ~ollowa:  First#  It  mat  regularly 
be  Issued  at  stated  intervals,  as  fre- 
quently as  four  limes  a ye*r,  end  beer 
a cate  of  isuis,  an d be  numbered  con- 
secutively. Second#  It  must  be  Issued 
from  a known  office  of  publication# 

Third#  It  must  be  formed  of  printed 
paper  sheets,  without  board,  cloth, 
leather,  or  other  substantial  binding, 
such  a distinguish  to*  In  ted  books  for 
preservation  from  periodic*  1 ’UibliCB- 
tiona#  Iourth#  It  must  be  originated 
and  published  for  the  cieaeminstion  of 
information  of  a public  character,  or 
devoted  to  liters; ture,  the  sciences, 
arts,  or  pome  special  Industry,  and 
having  a legitimate  list  of  subscribers# 
Hotting  herein  contained  shell  be  so 
construed  as  to  admit  to  the  second 
clrss  rrte  regular  publications  designed 
primarily  for  advertising  purposes,  or 
for  froe  circulation,  or  for  circulation 
at  nominal  rates#" 


It  will  be  noted  in  the  above  section  of  the 
Federal  Law  that  a newspaper  "designed  primarily  for 
advertising  purposes,  or  for  free  circulation"  is  not 
eligible  to  enter  the  post  office  as  second  class  matter# 
iho  tern  "primarily  for  advertising  purposes"  means 
chiefly  or  lncl  ally#  Levis  ubliahlnr  "o#  v.  Wyman. 

tv3: : riio ) / 1 3rfc;:-VT5. 

A newspaper  otherwise  entitled  to  be  admitted 
as  second  class  matter  would  violate  the  federal  lav  by 
mailing  under  the  second  elr ss  matter  a newspaper  de- 
signed primarily  for  advertising  purposes,  or  for  free 
circulation#  U#  S#  v#  Atlanta  Journal  Co#,  135  Fed# 

656# 


it  - Honorable  Jack  -i.  Adams 


Tbs  phraseology  "legit imote  list  of  subscribers", 
as  used  In  the  Federal  Code,  means  subscribers  taken  at 
ore  than  a nominal  price,  wherein  a price  has  been 
paid  or  agreed  to  be  paid  by  the  subscriber;  In  sub- 
stance, It  means  a raid  list  of  subscribers.  Hyrick 
v,  C.  - • , 201  Pec*. 

From  the  1931  law.  It  is  apparent  that  the 
term  "bona  fide  subscribers"  means  a group  of  subscribers 
well  distributed  over  the  county  of  circulation,  who 
have  In  good  faith  paid  a valuable  consideration  to  re- 
ceive the  newspaper  over  a fixed  j>erlod  of  time.  The 
term  'bona  fide  subscription  list  of  paying  subscribers", 
as  a requirement  of  a newspaper  of  general  circulation 
for  the  publication  of  notloes,  means  a rerl,  actual, 
genuine  subscription  list  containing  only  the  names  of 
those  paying  In  good  faith  regularly  for  their  subscrip- 
tion. pplloatlon  of  Herman,  191  Pao.  934,  959;  1C3 
Cal.  153. 


COHCLPSIOK. 


It  is,  therefore,  the  opinion  of  this  office  that 
a newspape*  whose  olrc  latlon  Is  primarily  on  the  "free 
11: t"  as  distinguished  from  a newspaper  which  has  a paid- 
up  subscription  list,  is  not  eligible  to  receive  public 
advertisements  and  ordera  of  publication  rerulred  by  lrw  to 
be  published}  la  not  eligible  to  be  sctaltted  to  the  post 
office  as  second  clnaa  matter,  and  does  not  have  a bona 
fide  list  of  subscribers  who  have  voluntarily  paid  or 
agreed  to  pay  a stated  price  for  a subscription  for  a 
definite  period  of  time. 


Respectfully  submitted. 


AH  ROVIDi 

Roy  McKit  trick 
Attorney  General 


FR/-.KKLIH  L.  Ri/iGAH 

S3  latent  Attorney  Oenerpl 


FLRtFL 


MISSOURI  ATM. -TIC  COMMISSION j Geo.  12999,  R*S.  1929  In  using  words 
"gross  receipts"  moans  receipts  from  all  souroes  in  connectl  n with 
any  boxing,  sparring  or  wrestling  exhibition. 


Athletic  Carnal osion  of  Missouri, 
3132  7 roost  /▼ onus, 
i.ensas  City,  Missouri* 


Gentlemen: 


Attention:  nr,  carrott  L*  Mnalley 


This  department  is  in  receipt  of  your  request  for 
an  opinion  as  to  ths  following  state  of  facts t 

"We  are  writing  you  for  a 
written  opinion  in  regard  to 
ths  sonsy  ws  are  collecting 
from  concessions  being  operated 
in  ths  osjorlty  of  wrestling  and 
boxing  shows  throughout  ths  stats 
of  Missouri* 


ws  have  successfully  collected 
this  fee  ewer  since  the  Commission 
was  organized  In  1927,  with  one 
exception,  end  that  is  In  one  of 
ths  auditoriums  in  St*  Louis. 

In  section  2 of  the  laws  gowerning 
boxing  and  wrestling.  It  states 


that. 


♦The  Commission  is  to 
eollset  f Its  per  cent  of 
ths  gross  rssslpts  of 
ewsry  boxing,  sparring  or 
wrestling  exhibition  held, 
such  funds  to  be  aeoountod 
for  by  the  said  'thistle 
Commission  of  the  State  of 


Missouri  ** 


shut  we  went  to  know  la,  whether  the 
word  ’gross'  is  to  be  construed  to 
cower  ell  moneys  taken  in  from  ewsry* 
thing  connected  with  ths  show  or 
simply  from  the  date. 


Athletic  0 


••loo  of  Kttiourl 


April  9,  193b. 


'notion  1X999, 
followas 


H.3.  ko.  19S9  provide*  In  port  ss 


• Third,  to  oollest 
roos  for  such  license  of  tea 
dollars  ( *10,00)  for  every 
license  issued,  snd  to  eolleet 
firs  per  cent,  of  the  «roes 
receipts  of  every  hosier,  spurring 
or  wrestling  exhibition  held,  sueh 
funds  to  be  a oe ousted  for  by  the 
sold  athletic  commission  of  the 
Stste  of  Missouri,  sad  deposited 
Monthly  la  the  state  treasury, 
and  by  the  state  treasurer  eet 
apart  Into  a fund  to  ba  Known  as 
trs  sthlatls  soor.lsslon  fund.” 


.'  tatutsa  snd  ordinances  imposing  licenses  sad  business 
texse  are  generally  to  be  construed  liberally  In  feeor  of  the 
eitlaene  end  atrletly  against  the  government.  The  rule,  however 
does  not  compel  an  adherence  to  the  were  letter  of  the  lew  or 
to  etrlet  gr**imetlcAl  construction  so  se  to  defeat  the  plain 
legislative  Intent.”  Porter  V.  3tate,  10  Ala.  M. 

Volume  37  Corpus  Juris,  pegs  249  states  the  r snare 1 

rule, 


"Liability  for  s license  fas 
or  tax,  snd  the  nature  snd  ex* 
tent  of  such  liability,  depend 
upon  the  terms  of  the  statute 
or  ordinance  by  which  the  fee 
or  tax  Is  Imposed .* 

Hy  tbs  plain  terms  of  tbs  statute,  the  Commission  la  to 
collect  5£  of  the  gross  receipts  of  every  boxing,  spurring  or 
wrestling  exhibit  loo.  nothing  Is  said  In  the  statute  Uniting 
the  soars#  from  shlsh  e*ld  gross  receipts  should  be  estimated. 
The  receipts  obtained  from  concessions,  etc.  era  collected  by 
reason  of  their  being  connected  with  the  boxing,  sparring  or 
wrestling  exhibition  in  sen June tioa  with  which  they  are  estab- 
lished. 


c ;ncu;^i  H 

In  view  of  the  foregoing.  It  Is  the  opinion  of  this 
department  that  it  was  the  intention  of  the  legislature  that  the 


iifeletis  Cocmlesioa  of  mm 


April  0,  1036, 


•3« 


»o rds  "grots  receipts",  ss  used  la  Section  12006,  R,S,  ?*;©, 
1020  Should  6s  taken  to  infllu&e  the  receipt*  from  all 
sources  obtained  in  outmost loa  or  in  conjunction  eitb  any 
boxing,  sparring  or  erestliac  exhibition. 


Respectfully  submitted. 


imm  *.  nomuM,  ,rr,, 

Asslstent  ittomey  General 


mnmcifwi 


Attorney  General 


/• 


* Duty  of  County  Treasurer  in  connection  with  payment  of 
expenses  incurred  by  Board  of  Election  Commissioners  in 
administering  Jenete  Pill  ?*o,  SP  of  the  5cith  General 
Afc3enbly . 


*pr  il  rt>,  U5S. 


iion.w  ■ Af  thur  nrieraoi, 
rosecut ' n-  attorney  t.  : ouls  County, 
Clayton^  tsaourl. 

w«&r  -Ir: 


req'iect  for  en  opinion  hus  been  recoiled  fr or  you 
under  d6te  of  April  16 , 1SSC,  nueh  request,  bain;-’  in  the  follow- 
ing termat 

"I  on  requested  by  the  Treasurer  of  t.  l.ouia 
County,  n.  ivlN  >yer,  Ira  of  you  far  t 

opinion  aoncamijng  enate  Bill  ft».  ' r , wfcieh  no*  h»a 
bain  r if ct«'’  Into  a lf.v,  ;©  wishes  *.e  to  propot. 
to  you  the  folio!*- lag  tjueotiona: 


(1)  Dora  th:lr.  l«r  make  it  co-7pul»;>ry  thet.  the 
Treeaurjer  of  the  county  honor  ».ay  or  eil 
warrants  drawn  on  him  by  the  ..lection  Con- 
te 5 aria mere ? 


(2)  On  what  specific  fund  or  fu>da  ahull  t K«r.» 
wrrrer.tia  be  drawn 

(2)  It  "t re  iit  these  ’^arranta  will  be  require  to 
be  protected  for  lntuf f i atent  fund*-,  as  tb 
werr  re  In  t.  Loull  County,  i ill  v.h« 

?«'"•  woirAa  be  used , sc  in  the  c**e  of  the 
regular  wnr’-n~ta,  for  the  purpose  of  protest- 
ing 


(4)  in  whet  manner  will  the  Board  of  .lection 

Conalaaionera  co-operate  with  the  county  Court 

wt  * ° of 

' 111  thb  County  Court  be  aota  -elled  to  Am  tie 

r r?frrr  tT?:%  r<*  ,1  o«8„  ;«>wrd  w- 

rents  honored  by  the  Trenaurer. 

<6?  Counfc>'  Lourt  or  the  .lection  Hoard 

audit  t , o accounts  of  the  Ueefcion  hots rt  nr- 


1-on.C. At thur  Andernon, 
April  n,  11535. 


rente  and  cancel  such  warranto  after  hon- 
ored by  the  Treasurer. 

All  of  the  above  cuertione  ere  predicated  ujiOa 
th^  asauaption  tlfcet  the  dela  tion  of  pox  er  to  draw 
warrants  la  c naitltutic  cel,  of  which  I ar*  In  no  way 
contain.  In*  stnich  m the  ^Treasurer  will  pari  ape  be 
ceiled  upon  ehorftly  to  honor  warrants  presented  to 
hit  by  the  leetiion  hoard,  1 would  appreciate  barring 
fr$®  you  your  earliest  possible  convenience." 

The  r ore.  letter  es  auppie*snted  by  your  letter  of 
April  It,  11*3?-,  W !efc  r f*»do  n«  follovre: 

"iiurj:  la-anting.  -y  letter  to  you  of  .prll  ldth, 

K'li,  relative  to  redact  fro^  aurice  *.wyer , ro»s- 
urer  of  t.  I or  if  ounty,  for  certain  1 nfor.tt  tion  re- 
let  lv«  to  the  vr.jrrcnts  to  be  Issued  by  the  i.lectlon 
fo*rd  of  -t.  Louie  county.  An  a'dltlo  si  question  r.aa 
cote  before  ifr.  Cwyer,  It  It  tMs; 

rat  is  the  legal  wording  and  fors  to  be 

used  !"  the  afersv  r: tinned  ..lection  ;;oeru 
.‘err  a tie' 

It  !*  t'  9 Iht-»nt!on  an(’  wish  of  ttie  .lectLon 
?*oard  to  i « su e slue'  varrenta  r»  ere  'oeassary  to  cover 
accumulated  blllir,  In  the  next  few  days,  and  for  this 
ra**en  » early  |r  ply  will  ho  erectly  appreciated •* 

■"ho  JcaaalttiBfl  ubatltute  or  eacte  .:ill  io*  2?  of  the 
Jkith  General  Arse^bly  of  the  !oglaletura  of  t Is  ..bate,  a«  truly 
agreed  to  and  finallv  tasked,  provisos  a ac?  e^e  for  the  registra- 
tion of  .voters  and  '“or  the  holding  of  elections,  1 eluding  primary 
elections.  In  count ’.  jp  containing  *©’■«  thun  2r''',00C>  inhabitants, 
within  lot  category  . t.  Louis  County  falls  according  to  the  lust 
decennial  census.  ?’.*s  ct  1j  lengthy  and  consist;:  of  53  sections, 
but  an  examination  o**  ti  e entire  ct  in  conjunction  with  the  quec- 
tiona  naked  In  your  latter,  flcclcfixVH  only  t*o  ecationa  relating 
ganaral  ijy  to  the  cthpd  in  which  the  Board  of  -lection  uo.*.aie»lon  rs, 
creatwd  by  the  hot,  Incurs  obll^ot!on»  end  arranges  for  tha  payraent 
thereof,  these  boing  lections  4?  end  iQ,  which  provide  as  follow*: 

Sec. 47.", aid  board  of  election  cost  lssi^asre  sre  hereby 
authorised  to  pur  oh  r «e  rnd  provide  ell  necet»agry  bul?ot 
boxes,  re^iPtrstjLoa  books,  verification  lists,  poll 
boqks,  telly  sheets,  booths,  printed  ballots,  blanks, 
stationery  end  sll  neceanery  euppllea  end  ecttlp***r.t  for 
the  conduct  «nd  holding-  of  registrations  end  elections, 


Ho*. 3 .Arthur  -«aA*rsont 
April  ?e,  1$I.£2. 


including  priory  election*,  tint i for  every  inciden- 
ts! purpose  oonnjoetcd  herewith.  buoh  sup,  Hits  entf 
meierinls  ahall  1©  purchased  tv  rr»id  Lo&;-  upon  public 
blis  for  the  oe.np  f r o -i  the  lowest  aid  bout  bidder, 
upon  rnleoWnfl  rckuletlona  lied  fey  sni  3 to ard« 

.in id  election  cofn  ias loners  shall  also  bo  authorised 
to  reqwir©  sufficient  in  uua  to  incurs  pr-;*n.  t 

and  faithful  coqjllrif.cfl  :lti.  all  »uch  cor»tr&oi.»  end 
to  contract  for  or  rent  the  polling  pieces  so*  places 
of  restlatret’on  • <;  outfit  an A e<£uip  the  *n  « and  »«- 
CUT*  an#  Other  c • i©ncec  for  sane*  In 

all  eree?  'bar?  the  pr’nt'lng  of  official  be  Hots  1* 
a\-#rded  to  e Mdldar,  tie  be- arc  of  election  cosswisa lun- 
ar# nay  require  tie  c natent  guarding  of  ouch  btllota 
by  a guerd  of  tfcWir  a*  n selection,  at  th«  czper.ee  of 
tb*  cor.trfctor,  fro~  the  beginning  of  the  printing  of 
t\ <t  ce--’©  until  t|hrir  delivery  ct  the  office  of 

ar.  td  b corf-  of  election  conr  lar  loners,  Laid  boerd  of 
election  eornie Minna  e alol!  cudlt  ell  sccour.tH  krc 
cleisr  for  aelsrjiea,  per  die.r,  supplies,  prlr.tlng,  sta- 
tionery, r<  M arid  ell  other.  costr  of  ;d  ini  & tret  Ton  of 
this  ect,  end  » ell  he  authorised  to  dra*  * warrant* 

•Ignod  by  the  eh.|eirr-ftn  of  ceid  bccrc,  n-'*d  attested  by 
!t$  secreter"  , upon  the  county  treasurer  ir.  payment  of 
t*  o sere,  to  be  pel#  out  of  t’  c county  rtr  unue. 

Sec. 48.  unlM  of  this  state  effected  by  u*io  *r- 

tiele  the  board  cf  election  canal! doners,  clerk*  of  the 
bo *rd,  Judges  aid  clerk#  cf  election  ar.< i rugl«trutlon 
err)  all  assistants  employed  b.  Uie  board  :>f  election  coi- 
mi#  doners  shell  'a  j«id  u»  folios;  in  t.ll  general  and 
primary  election#  enir  cin^  the  ole  county  or  say  of- 
f1$*  not  exclusively  a city  office,  the  expense  fpecifi- 
eally  Incurred  for  *ucb  election  shall  be  paid  by  tee 
county;  in  ell  city  elect  tone  the  or, enset  specifically 
ln#u;  red  for  *-j©J»  election  shall  be  ,;aid  by  th«  city;  in 
all  torn*  nod  villages,  i ncor;  orated , tt  e expenses  speci- 
fically ineurrejd  fo  election  for  office  a solely 

within  m.ch  townie  <v  village*  nhtill  be  paid  by  such  towns 
and  village*.  Tfee  MNMdNHm  of  said  board  of  election  oosa- 
minslonera  as  such,  nr.d  as  sw^bers  of  the  hoard  of  regietry 
«e  herein  provided,  shell  each  receive  & nalcry  of  tub 
thousand  collars  er  ye«r  and  the  two  bofiofS  clerk*  of  the 
board  shell  each  receive  s ®al«r:*  of  "'".00  per  ysur , 

©1!  - eysble  monthly  b?  the  co*jnty  trefisuror  upon  n r rents 
i«au»d  by  the  board  of  election  eowwies loners  end  pay cbla 
out  of  the  eo  nt£  rovenuo,  or  ®ny  revenue  *VHil6bl*j  for 
th^it  purpose.  Assistetcts  and  clerks  employed  by  the  elec- 
tion commies i on* r*  shall  receive  a selery  of  r.00  per  day 


Hon.C. Arthur  nd«r*ou, 
.,pr!l  2i  , IS.*. 


t 
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for  t e tV.w  woburlly  esc  loywd  end  the  savin  shall  he 
raid  onthly,  upon  a certificate  of  the  boe  t o to  the 
county  tr  r.,r  u.e*l  the  ervlouw  : ave  been  rendered. * 

These  tro  sect  ions  of  the  1C36  set  are  <tl»o*>L  Identical  to  two 
section*  In  tl.s  old  ..ot,  . *.  o.  1*2>,  ^action*  lo6i*o  eau 

IOCS 9,  fj  tin  L the  precious  practice  in  oo.rplyiap  with  suoh  sec- 
tions *ouK  create  a prewus  tlon  that  «a  to  the  -ncLan^ed  ?ro- 
▼ Islam  no  • . a*  contemplated  by  tu«  l.T  - . a. 

another  y tCA  1 .-Ion  hieu  is  important  in  connection 
with  youi  questions  is  that  pert  oi  actios  4C  of  tl.e  new  *ot 
which  provides  oa  folio*®: 

■’/•XI  the  pCiHiia  end  k>uU«ie  now  c«ttoo  in  end 
required  of  county  clerks  urn.  county  t suits  eno 
boards  of  cnnwe  sera  pertaining  to  nominations,  ; ri- 
ot* - lac  S.iu»i.* , -.no  elsctiouft  eno  election  contests 
in  sue'  c.,taU  / sjuil  hereafter  rest  in  end  be  re- 
quired of  *no  ..a  per  fenced  b>  , the  boar*.  of  election 
co*$  i&eloQv  n herein  provided  for  in  ncco/ilenos  with 
tfc#  provision*  harwof.'’ 

This  provision  is  identic*!  to  a provision  in  the  old  la*  con- 
tained In  • • C«  I if’*,  Action  10697,  *ru.  hie  been  construed 
by  the  <w,  . *>iee  uotirt  en  banc  in  the  esse  of  tat*  ex  r«l.  - lrch- 
ner  v.  ’le  lhlnney,  oOfc  ' o.  b64,  R6t>  » lopo  il9L’4),  «s  follower 

In  «xpres*  tvr*.u  It  stripe  county  clerks , 
county  courts,  and  hoards  of  canvasser*  of  every  ves- 
tlpjo  *jf  authority  *p<>rt»ltting  to  nominations,  elections 
and  «l«*otlon  oonteste.'  M 

n ere  alwnre  of  no  other  decisions  •><  Ich  mi  i t he  -j  assistance, 
so  in  the  liebt  of  the  foregoing  ne  ahull  proceed  to  rule  upon 
the  issues  presented  in  your  letter  hy  number. 

%UiL'-T10N  1,  1»e  165b  ..ct  inpoeeo  certain  definite  du- 

ties on  tbn  Hoard  of  lection  Con  'ins! oners  and  Cireete  eueb  board 
to  perform  then#  duties  end  to  iesue  warrants  for  the  payment  of 
salaries  snd  expenses  in  connection  therewith,  end  in  view  of  the 
language. of  .actions  4?  and  40,  and  particularly  motion  46  os  con- 
strued by  the  .‘upremc  Court  of  ’ iceourl,  the  County  Court  and  the 
County  CaorV  would  have  no  voice  in  this  matter.  1?  t • hoard  of 
ieetior.  Lonnlce loners  should  act  unreasonably  or  improperly,  the 
bonds  which  the  several  eon  i**» loner*  nuct  give  for  the  faithful 
end  honed  performance  of  their  duties  seem  to  be  the  protection 
co'  temp  lb  tod  by  the  .set  for  the  County,  (.‘action  45). 


Hon.  . i fchur  .ftc©r*-on, 

ipr il  4Ef  1»5C. 
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U . Iv  « lim  action  -i?  of  the  1£>*,L  ct  authorizes  the 
I.Oi» ru  of  '.  Coil'. Isa  loner*  to  drati  ft  warrant  on  the  County 

Treasurer  in  7oy;o«nt  in'  liia  ai^ifcut  of  **ar;.ini«tration  of  the 
ct,  the  sa-ne  "to  bo  paid  out  ox'  tu*  oouuty  revenue  . etion  4u 
authorize*.  t.la  6o«ru  of  election  x o iaxiaal oners  to  wra*.  warrant* 
payable  jby  the  County  .ressvrer  "out  of  the  c venue,  cr  any 

revenue  available  for  u.et  *>u r^ote".  .<*  ars  unablo  to  discover 

any  provjislon  in  the  iounty  unget  aw  ua.  s of  lv32,  page  540, 
,.40tSofifl  i-fl**)  or  else*,  ere,  ra<iairl<i£  the  creation  or  setting, 
apart  of  any  *©  ar^t  J>  ne *ea  fund  for  the  exit  of  ex  ene#>  in 
connection  with  the  administration  of  enate  iii  ,*o.  ii&,  and  it 
Is  our  opinion  thrt  since  oil  ««r rervtu  crav>n  by  the  1 ourd  of  ^lec- 
tlon  Co "Uiiaij  io.iore  woviu  a ow  oa  their  fucs  is.w  by  tie  slgneturac 
thereto  [that  the*  .arj»  in  payment  of  expanse*  of  registration  end 
Qlectlon|a  in  uor,  motion  with  ^astie  *>ili  Ho.  2fi,  if  lo/ttliy  issued, 

It  fbulri  to  unne'sessejry  for  <»uau  .*am*uts  to  -*k  te  ntxj  specific 
fuaC  or  funda  spinet  «.hich  they  <>ro  are.  a. 

IJi.  ft -»s  new  ot  does  not  ^reaorloe  a a y iet<>od 
of  .protect in#*  warranty  drawn  by  the  *ioar*i  of  .lection  Jo  *alft«Ionsr» 
and  it  lie  oar  opinion  that  here  a protest  may  ia£«lly  be  aa^e,  the 
formula  [ ould  h«  the  4>a*«  uu  f.»t  u*«<l  f »r  , ■rotoafci.'K  any  other  t-er- 
r«it. 

IV,  ‘he  reHaon’ar  in  the  introduction  t>  this 
opinion  end  under  ueetlon  I hereof  »>rov Ida  Use  answer  for  your 
^-it-stlon  **.  A »u  geated  int/.od  -f  co-Operatlon,  o i«vor,  woulfi 
be  to  helve  the  <~o«„rd  4>f  l*»ctlon  Co:i  >l»>  sioner*  submit  to  the  Budget 
C fficer  «xn  estimate  of  the  fua<*s  necessary  for  ad.sinisteri  cnete 
Pill  So.  ££  during  thb  * net  in*?  y «r. 

IT*.. In  view  of  our  sue war  to  uestioa  I,  ueation 
V rjuet  bia  answered  in  the  sff  Irrsstive  , because  the  la  : would  hardly 
be  Intended  to  * enulize  the  County  Ire&eu n r for  dolan  something 
which  the  law  require*  bin  to  do. 

J . v. . ?I  ,\  VI,  fi.e  lest  aentanc e of  -cation  47  lapoeee  the 
duty  of  n&udltinA  accounts  and  oleins  In  oonnebtioa  with  the  niimlnie- 
tratlon  of  tno  ^ct  upon  th«  Board  of  . leetioa  Co*!  ^ias loners,  .e  to 
cancellation  of  ^erreitta  *»ftar  tl< « y have  been  honored,  the  County 
Treasurer  r hoc  Id  cancel  there  warrant*  in  the  aa'xe  nan  er  aa  he  can- 
cels war|r»*'.t*  drawn  by  order  of  tha  County  Court  under-  the  provisions 
of  a,  . o.  ISC®,  nation*  1?143-1£145.  it  *oulc  a«ax»  to  us  that 
dbets  the  joard  of  election  Commissioners  e»  to  arr*  nts  dravm  by  it 
stands  in  approx \ netely  tie  se-^e  relation  vu  the  wounty  iraas’-irer 
u iuer  tiip  provisions  of  anat.®  oill  Ko.  SR,  us  does  the  County  court 
tc  the  County  Treasurer  under  the  provisions  of  rticlo  8,  Chapter 
05,  of  iiLd.  fo.  lv£V,  that  the  Eoord  of  iilection  Comesiesionsrs  should 
cancel  and  preserve  its  wnrrsxits  in  the  suko  Manner  »s  Use  County 
Court  through,  the  County  Cleric  cancels  and  preserves  ita  warrents  under 
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Hection#  12146  and  13147. 

,V  iTIOM  VII,  Ho  specific  tom  1c  Imposed  by  the  n«w 
Act  for  warrants,  but  it  la  our  opinion  that  it  would  be  proper 
for  *«rr«n t*»  of  the  -joord  of  i eetlon  ^owuiauionorB  to  be  In  sub- 
stantially the  form  rovlded  for  county  warrant*  by  R.  u.  Sfo.  1S2&, 
action  12161,  «a  hen  been  refum-d  to  in  our  gnawer  to  ueatioa  II 
above.  f course,  the  sights  tor lee  thereto  ^ould  bo  tfc®  appropriate 
offloiala  of  the  hoard  inateau  of  t ficiais  of  t..e  County  Court. 
▼«n  a«  to  County  oerrent*  the  provision*  of  “ection  12169  would 
see?  merely  directory  uncer  the  ruling  in  7oun«  v.  Camden  uounty, 

19  : o.  809,  in  vhieh  the  onurt  at  page  511  rci 

"The  provlri  -.8  or  the  act  uhloh  huvo  be«->  relied 
updo  by  th  couaBa!  for  the  county,  ere  directory  to 
th4  county  courte  in  issuing  varrerts,  and  the  chief 
design  of  thor.e  cncct^nnts  «m,  to  prevent  the  nit'* log 
of  paper  by  county  courts  which  could  be  used  as  u cir- 
cuiting ediu»,  he'ing  the  appear unco  of  oidlaery  banV 
paper.'* 


7ery  truly  your#. 


J)  Mil  H.  PI  . ;r 

Assistant  attorney  Oneral 

a?'^cyp!;i: 


RO?  MclTI  TRUCK 
attorney  Oonerel 
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CRIMINAL  La  - Unnecessary  noise  of  motorboats. 


S' 


lion,  C. Arthur  Anderson, 
'roseeuting  Attorney, 
Clayton,  Missouri. 


Kay 


24,  1935. 


LX 


Dear  ttir: 


A request  for  an  opinion  has  been  received 
from  you  unuer  date  of  ‘Jay  7,  1S35,  such  request  be- 
ing in  the  following  terms: 

"I  heve  had  several  complaints  regard- 
ing the  unnecessary  noise  created  by  motor 
boats  on  the  Meranec  River  on  Saturday  and 
undaya.  A great  many  people  have  ho~ee 
built  on  the  river  and  this  noise  disturbs 
them  greatly. 

Do  you  kTivr  of  any  Jectlon  of  the 
Statutes  under  which  re  can  troceed?” 

The  only  criminal  statute  which  ve  have  beer, 
able  to  discover  which  night  be  applicable,  and  vrhloh 
night  Justify  such  a proceeding,  le  l«S.  i.-ouri,  1929, 
Section  4247,  which  ’.rovidee  in  part  as  follows: 

"If  any  person  or  persons  shall  will- 
fully disturb  the  peaoe  of  any  neighborhood, 
or  of  any  family,  or  of  any  person,  by  loud 
and  unusual  noise  * * every  person  so  offend- 
ing ahall,  upon  oonviction,  be  adjudged  guilty 
of  a misdemeanor." 


Very  truly  yours, 


KB  <ARD  R.  Ml 

Assistant  attorney  General 


AiT"  0 VKD: 

RCT  UeJCITTRlCK 

Attorney  General 


UQ  V/ARR/^TO:  Whether  Attorney  General  or  prosec-rting 

attorney  should  file  action,  and  v/ien, 
and  under  /hat  conditions. 


August  19,  1935. 


lion.  C.  Arthur  ..mderson, 
Prosecuting  attorney, 
Clayton,  Missouri. 


i>eer  olr: 


*■'©  ere  In  receipt  of  your  letter  of  August  9, 
1935,  which  la  as  follows: 

'’There  1ms  teen  some  dispute  as 
to  who  can  file  ouster  proceedings 
ualnet  BOije  twenty  two  different 
Justices  of  the  jouce  appointed  by 
tho  County  Court  of  Jt.  Louis  County. 

”1  iOiow  that  it  is  set  out  very 
clearly  In  the  statutes  that  the 
.ktt  raey  Ce  oral  or  iroeecuting 
attorney  has  the  right  to  file  quo 
warranto  proceedings , but  as  long  oc 
the  County  Court  made  these  appoint- 
ments, and  the  County  Court  Is 
represented  by  a County  Counsellor, 

I aja  of  the  opinion  that  it  ie  the 
County  Counsellor’s  duty  to  file  the 
above  named  proceedings,  and  the 
same  must  be  filed  in  xay  name  or  the 
.attorney  General. 

“’hindly  give  me  an  opinion  on  the 
above  as  soon  as  possible. 


section  1G1£,  ft.  5.  i.0.  1929,  in  part  reads  as 

follows : 

"In  case  any  person  ahull  usurp, 
intrude  into  or  unlawfully  hold 
or  execute  any  office  or  franchise, 
the  attorney-general  of  the  state, 
or  any  circuit  or  prosecuting 
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attorney  of  the  county  in  which  the 
action  la  cararoeneed,  shall  exhibit 
to  the  oircult  court,  or  other  court 
having  concurrent  Jurisdiction 
therewith  In  civil  cases,  an  Informa- 
tion in  the  nature  of  a quo  warranto, 
at  the  relation  of  any  person  desir- 
ing to  prosecute  the  sane;  and  when 
eueh  information  has  been  filed  and 
proceedings  have  been  commenced, 
the  same  shall  not  be  dismissed  or 
discontinues  without  the  consent  of 
the  person  named  therein  as  the  relator; 
but  suoh  relator  shall  hare  the  right 
to  prosecute  the  same  to  final  Jud<.  stent, 
either  by  hluself  or  by  attorney. 


In  the  case  of  otnte  ex  inf.  r.  Baylor.  £08  i.o.  442, 
1.  c.  451,  the  juprerje  Court  of  * Iseourl,  speaking  with 
reference  to  questions  raised  by  your  inquiry,  said: 

"how,  observe,  our  etetute  (h*  G.  1899, 
see.  4457)  charges  the  Attorney-General 
of  the  otate  and  the  prosecuting  at- 
torneys of  the  respective  counties 
with  the  duty  of  speukln^  in  the  name 
of  this  sovereign  coruaonwe^  1th , 'in 
cues  any  person  shall  usurp,  Intrude 
into  or  unlawfully  hold  or  exeoute  any 
office  or  franchise.'  In  suoh  case, 
in  matters  of  initlatlvo,  they  wield 
the  bolt  forged  by  the  law,  no  other 
hand  ay;  they  stand  charged  with  the 
duty  of  exhibiting  to  the  court  an 
inforaatlon  in  the  nature  of  quo 
wnrranto,  at  the  relation  of  eny  per- 
son desiring  to  prosecute  the  came. 

•hen  such  information  has  been  once 
filed  and  proceedings  commenced  in  a 
circuit  court  at  the  relation  of 
such  person,  such  prosecuting  at- 
torney or  Attorney-General  steps 
down  from  the  exclualve  stool  of  duty 
and  responsibility,  and,  seating  hist- 
self  on  a lower  and  ..ore  humble  bench 
of  power  shared  Jointly  with  relator, 
ho  itay  not  thereafter  dismiss  or  dis- 
continue such  proceeding  without  his 
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consent.  (.ec.  4457,  supra).  >o 
uuoh  appears  from  that  statute,  uni 
the  cose  r.»ay  proceed  with  the  as- 
sumption that  the  power  and  duty 
of  the  prosecuting  attorney  to 
alone  use  the  none  of  the  otete  In 
quo  warranto  come  down  unimpaired, 
in  full  flower,  until  buoh  time  as 
the  Information  is  exhibited,  filed 
and  the  proceeding  co;uaenceu;  and, 
with  that  point  onoe  reached,  the 
reLator  thenceforward  (but  not  before) 
shores  with  him  the  control  and  die* 
position  of  the  litigation, 

"The  statute  uses  the  phrase  * shall 
exhibit.'  It  wos  argued  in  this  court 
in  mtato  ex  inf.  v.  Talty,  106  . o. 

529,  that  the  phrase  'shall  exhibit' 
as  theroln  used  'means  that  the  act 
Itself  must  be  done;'  and  that  the 
prosecuting  t ttorooy  had  no  discretion 
with  roepoot  to  the  :<&tter,  but  was 
bound,  cs  of  course,  to  exhibit  the 
inforw’tion  when  requested  to  do  eo 
by  a given  relator.  In  disposing  of 
that  argument,  this  oourt  (p.  559, 
et  seq.)  said:  'That  the  word  "shall," 
as  generally  used,  is  mandatory  may  be 
conceded,  but  it  is  a cardinal  rule 
that  "the  intention  of  r.n  act  will 
prevail  over  the  literel  sense  of  its 
terms"  (Sutherland  on  statutory  Con- 
struction, sec.  219),  otherwise  it 
might  lead  to  absurd  oonsequencee, 
which  could  but  be  the  result  in 
this  case  if  the  satute  be  con- 
strued according  to  its  strict 
letter.  If  the  statute  Is  to  be 
interpreted  in  accordance  with  de- 
fendant's contention,  the  proceeding 
would  be  at  the  .ero  will  or  caprice 
of  any  person  in  position  to  prosecute 
it,  and  the  attorney-ooneral,  circuit 
or  proseouting  attorney,  as  the  case 
m ifctt  be,  a figurehead,  a mere  non- 
entity, and  re  are  unable  to  believe 
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that  ^ay  b uch  state  of  affaire  was 
ever  contemplated  by  the  Legislature. 

Tha  power  of  deter; i.nlnc;  whether  or 
not  the  action  shall  be  oo.uuenced 
oiuat  ©mist  rotuev/here,  t nu  froi*  the 
very  nature  of  the  wTlt,  Its  character 
and  urposc , It  ahoulu  rest  with  the 
officer  who  represents  the  people  of 
the  w»tate  Y;lth  ree,  ect  to  j tch  *ttere." 


In  the  cane  of  ->txte  ex  rol.  v.  Hyde,  £ L.  »•  (2d) 
212,  1*  c.  P14,  the  ouprar*  court  of  . lacourl  Balds 

"It  ht>8  born  held  by  our  . uprose 
Court  that  a proceeding  of  this 
character  is  a statutory  civil  pro- 
ceeding pnd  t*et  the  statutes  relative 
to  r mending.  pleadings  applies  to  this 
character  of  ccsn.  wteto  ex  Inf* 
v.  [eechner,  160  *,.o.  76,  66,  60  S • if* 

1110.  /vleo,  that  after  the  Informa- 
tion is  filed  ot  the  relation  of  a 
privets  citizen  the  relator  lc  the 
reel  party  In  Interest  and  the  Attorney 
Oeaeral  or  prosecuting  uttomey  be- 
comes a aa  re  ineti  uruentelity . otete 
ex  rel.  v.  Long,  £75  , o.  169,  IBO, 

: 04  S.  914. 

"The  rtatute  Itself,  section  £066, 
wtat.  1919,  provides  that  when  an  in- 
formation in  the  nature  of  a writ  of 
cue  v.tmnto  to  test  the  right  of  e 
person  alleged  to  have  usurped  an 
office  or  franchise  has  been  filed 
and  the  proceedings  commenced  by  the 
attorney  General  or  prosecuting  at- 
torney ist  the  relation  of  e private 
citizen,  'the  same  shall  not  be  dis- 
uitaed  or  discontinued  without  the 
conocnt  of  the  person  named  therein 
as  the  relator;  but  such  relator 
shall  have  the  right  to  prosecute 
the  same  to  final  Judgment,  either 
by  hlneelf  or  by  attorney. ' In 
State  ex  inf.  v.  Lleffernan,  £43  to. 

442,  at  page  450,  146  3.  ft*  90,  92, 
it  Is  said,  frftor  quoting  the  above 
statute: 
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’’If  the  relator  is  succors "ul,  he 
roocver;  his  costs  against  the  de- 
fendant; If  he  It  unsuccessful  th® 
Aefcn'fcnt  recovers  his  costs  a rsiinet 
hia*  Fro.;  the  time  of  th©  filing 
and  exhibition  of  the  Information, 
it  ic  v.  fight  betv/eon  the  relator 
end  defendant,  in  which  the  state 
end  Its  officers  are  disinterested 
spectators. 1 

“ .hile  the  ittornoy  den era 1 or  th® 
prosecuting  attorney  c n exercise  a 
discretion  when  application  is  raade 
to  hia  by  a private  individual  eefc- 
inc  that  =n  information  of  this 
character  b®  filed  and  may  refuse  to 
file  it,  yet,  whan  he  has  acceded  to 
tae  request  of  the  party  and  ha® 
filed  the  information  and  na&ed  th® 
party  therein  at  relator,  the  statute 
sac.,.®  to  place  further  prosecution  of 
the  largely,  if  not  entirely,  in 

the  hc-.nde  of  the  relator  and  the 
officer  becomes,  ss  sold,  *■.  die- 
interested  spectator* 


In  the  ceoc  of  ^tate  ex  rel*  v.  Long,  275  ^o*  169, 
1*  c*  1G0,  tho  ->upre:«e  Court,  said: 

"This  procosuing  wee  brought  under 
section  £631,  Revleed  statutes  1909* 

The  prosecuting  attorney,  under 
this  section,  Is  clothed  with  the 
power  to  determine  the  propriety 
of  bringing  an  action  of  this 
character,  but  after  he  has  exercised 
hie  discretion  ad  the  suit  has  been 
brought,  he  is  not  p emitted  to  die- 
alas  or  discontinue  it  without  the 
consent  of  the  individual  at  vl.ose 
request  it  woe  brought*  In  short, 
where  the  action  was  instituted 
not  ex  officio  but  upon  request,  the 
individual  is  the  real  party  in 
interact  and  the  prosecuting,  attorney 
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(otate  ex  Inf.  v.  Taylor,  :G8  Mo* 

1.  o.  452)  an  instrument  lity.  The 
statute,  otherwise  construod,  Mould 
present  the  cnoraaly  of  authorizing 
the  assertion  In  the  courts  of  a right, 
and  while  forbidding  the  official  In 
whose  name  it  was  required  to  be 
brought  to  dismiss  or  discontinue  seme, 
upon  his  failure  or  refusal  to  pro- 
secute it  to  l.  final  determination, 
to  preclude  the  real  arty  in  in- 
terest from  so  doing*  -.uch  a rul- 
ing would  nullify  the  statute  and 
li-iit  its  effective  application  to 
ouch  caret*  only  as  ere  brought  by  an 
offieer  on  is  own  initiative*  A 
reasonable  construction  of  the  statute, 
and  one  which  accords  with  Justice  and 
right,  Is  that  where  a prosecuting 
attorney  institutes  an  action  of 
this  character  upon  request,  and  the 
court  in  ite  discretion  permits  the 
same  to  be  brought  (*tate  ex  inf*  v* 
;luln,  107  uo.  1*  o*  4l£;  atete  ex 
rel.  v.  hose,  64  ho*  1.  c.  JE.0L) , 
regardless  of  the  attitude  thereafter 
of  the  prosecuting  attorney,  the  real 
party  in  Interact  may  prosecute  it 
to  a final  detemi nation*  This  is 
in  coord  with  that  well  established 
rule,  consistent  with  reason,  that  a 
statute  should  be  so  construed  as  to 
render  it  operative* " 


It  will  be  noted  th-  t Section  1610,  supra,  provides 
that  when  the  prohibited  ccto  have  occurred  which  have  given 
rise  to  the  existenee  of  the  right  to  oust,  thet  the  duty  is 
placed  on  the  officials  to  take  court  action,  but  such  duty 
to  act  is  by  the  statute  erst  on  s:  Id  officials  "at  the  rela- 
tion of  any  person  der.irln<  to  prosecute  the  eaue."  This 
implie:  that  someone  desiro3  to  prosecute  a .ch  action*  hen 
they  do  no  desire,  it  is  the  duty  of  r.  id  of  lciala  to  uae 
their  discretion  as  to  permitting  the  use  of  their  n&^ea  in  the 
institution  of  quo  warrunto  suits*  If  they  decide  that  a 
particular  set  of  facts  Justifies  such  a suit,  they  are  authorised 
to  lend  their  na.  ee  to  the  suit  that  is  instituted  at  the  instance 
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of  in  Interacted  party.  Forever,  when  once  Instituted,  suoh 
cult  ic  under  the  control  of  the  party  ct  whoee  inetf.nce  it 
was  lnotituteu. 

The  oounty  counsellor,  cc  euch,  does  not  hare 
authority  to  file  j uo  t ^rranto  suit,  but  either  he  or  i.oue 
other  appropriate  pereon  "desiring  to  proeeoute  the  to ub*  may 
request  you,  a*  prosecuting  .tlornsy,  to  institute  suoh  euit, 
end  if  and  when  you  reasonably  dsau  the  suit  to  be  appropriate, 
suoh  suit  may  be  instituted  by  you  at  thet  person* s instance, 
and  thereupon  the  euit  proceeds  unler  the  control  of  i.uch 
person. 

The  statute  dess  not  msice  it  tanndetory  on  the  proeecut- 
ing  official  to  file  uo  *arranto  proceeding.  It  roakes  it  his 
duty  to  file  cult  If  ha  lc  convinced  th?*t  tve  facte  Justify  it, 
and  the  euit  may  bs  either  filed  at  hie  own  relation  or  at  the 
relation  of  "any  interested  person  ierlrins  to  prosecute  the 
saxae.  " 

This  does  not  ^oan  that  the  crosecuting  ofricial  has 
t e rljit  to  arbitrarily  refuse  to  file  such  suit.  If  the 
violation  is  adequately  brought  to  hie  attention,  it  Is  his 
duty  to  act;  otherwise,  such  official  would  have  the  right  to 
thwart  the  enforce,  ent  of  Justl.ec,  and  thic  would  he  s solecism 
in  the  law. 


lours  very  truly, 


ii.I'jU.  , 

felatcnt  ttorncy  General. 


ucnf  iicUiiT  Jui*, 

attorney  General. 


J . :ilH 


BOARD  OP  ELECTION  COMMISSIONERS  ) . ,qv- 

ST.  LOUIS  COUNTT*  ) gooo.oc  required. 

BOND  OF  ELECTION  COMMISSIONERS:  ) 
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Hon.  C.  Arthur  Anderson 
Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 

Attention:  John  H.  McNatt 

Dear  sir: 


This  Is  to  acknowledge  receipt  of  your  letter  of 
September  10,  1935,  In  which  you  request  the  opinion  of  this 
Department,  which  letter  Is  as  follows: 

"Ae  would  like  to  know  what  bond  la 
required  of  election  commissioners 
in  this  County  at  this  time,  .‘.'e  note 
that  In  the  Laws  of  Missouri,  1955, 
page  258  of  Section  45,  that  the 
amount  of  bond  is  specified  as  $5,000, 
but  under  the  old  law,  they  were  re- 
quired to  make  $10,000  bond.  ,ve  were 
wondering  what  bond  should  prevail 
for  the  commissioners  in  the  future." 


Laws  of  Missouri,  Session  Acts  of  1935,  at  pav:>es 
229  to  262,  inclusive,  provide  laws  relating  to  the  regis- 
tration of  voters  and  the  holdln^  of  elections  in  all  counties 
of  200,000  to  400,000  Inhabitants. 

Section  45  of  said  Act  provides  for  the  appointment, 
in  such  counties,  of  four  members  of  a board  of  election 
commissioners  by  the  Governor,  and  said  act  further  provideo 
that. 


"Each  commissioner  shall  give  bond  to 
the  state  In  the  sum  of  £5,000 .00, 
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vlth  security  to  be  approved  by  the 
governor,  conditioned  for  the  faith- 
ful and  honest  performance  of  the 
duties  of  said  office  and  the  care 
and  preservation  of  the  property 
thereof.  Said  oaths  of  office  and 
bonds  to  be  filed  at  the  office  of 
the  secretary  of  state.” 


This  Act  had  a emergency  clause  attached  thereto 
and  became  effective  upon  the  approval  by  the  Governor, 
namely,  April  4,  1955.  It  is,  therefore,  our  opinion 
that  ouch  commissioner  at  this  time  would  only  be  required 
to  execute  a bond  in  the  sum  of  £5000.00. 


Very  truly  yours* 


COVELL  R.  HEW  TT 

Assistant  Attorney-General 


APPROVED: 


jaw  w.'  anmy;  ft.  ~ 

(Acting)  Attorney -General. 
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SCHOOL  DISTRICTS  CONSOLIDATED — SCHOOL  FUND — FUND  ACCOUNTING 
ANNUAL  FINANCIAL  STATEMENT:  Certain  requisites  in  form  and 

autitance  on  annual  financial 
statement  and  certain  requisit 
In  fund  accounting. 


May  31,  1935. 


Mr.  Llndell  F.  Bagley 
Parma,  Missouri 

Dear  Sir: 

We  are  in  receipt  of  your  request  for  an  opinion, 
dated  March  6,  1935,  which  reads  as  follows: 

”l  would  greatly  appreciate  from  your 
office  an  opinion  on  the  following 
questions : 


"(1).  Is  it  necessary  that  each  and 
every  consolidated  school  district  of 
this  state,  through  its  clerk,  to  re- 
port each  year  the  amount  of  money  in 
the  teachers'  fund  or  in  any  other 
fund,  when  making  application  for 
state  aid  for  the  ensuing  year? 

"(2).  What  is  the  legal  status  of  a 
practice  of  so  'Juggling*  figures  as 
to  not  report  such  remaining  monies 
in  one  or  more  of  such  definite  funds? 

"(3).  Is  it  a legal  practice  to  build 
up  a reserve  in  any  fund,  teachers', 
sinking,  or  incidental,  and  then  fall 
to  report  in  annual  statement  the  fact? 
Does  such  practice  in  any  manner  affect 
the  amount  or  conditions  of  the  state 
aid  of  the  ensuing  year? 

"(4).  Is  it  legal  to  use  teachers' 
funds  for  any  other  purpose  whatever? 

"(5).  Is  It  legal  to  use  text-book 
funds  for  any  other  purpose  whatever, 
even  for  educational  supplies  in  gen- 
eral? 


"(6).  Is  it  a legal  practice  to  in- 
clude Janitor  work  as  a part  of  the 
regular  teachers  work,  be  made  a part 
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of  the  contract,  and  then  he  paid 
out  of  the  teachers'  fund  marked  as 
such? 


"(7)*  In  case  a teacher  teaches  an 
entire  year  tithout  a contract,  who 
is  legally  at  fault,  the  teacher,  the 
board,  or  both? 

"(8).  to  all  of  the  above  questions 
pertain  to  rural  consolidations  (where- 
in there  are  no  high  schools)  and  to 
high  school  consolidations  in  exactly 
the  same  manner?" 

Section  9360  R.S.  Mo*  1929,  provides  for  publication 
and  distribution  of  a financial  statement  by  ail  school 
boards  in  this  State.  Said  Section  reads  as  follows: 

"Ho  member  of  any  public  school 
board  of  any  city,  town  or  village 
in  this  state  having  less  than  twenty- 
five  thousand  inhabitants  shall  hold 
any  office  or  employment  of  profit 
from  said  board  while  a member  there- 
of except  the  secretary  and  treasurer, 
who  may  receive  reasonable  compensa- 
tion for  their  services:  Provided. 
the  compensation  of  the  secretary 
shall  not  exceed  one  hundred  and 
fifty  dollars,  and  that  the  treasurer 
shall  not  exceed  fifty  dollars  for 
any  one  year;  and  nr  ov Id ed  further. 
that  it  shall  be  the  duty  of  each  of 
said  boards,  and  of  the  boards  of 
directors  in  other  school  districts 
in  this  state  having  graded  schools, 
to  make  and  publish,  annually,  on  or 
before  the  16th  day  of  July  in  each 
year,  in  some  newspaper  published  in 
such  school  district,  and  if  there  be 
no  newspaper  published  therein,  then 
by  written  statements  posted  in  five 
public  places  in  such  district,  a de- 
tailed statement  of  all  receipts  of 
school  moneys,  when  and  from  what 
source  derived,  and  of  all  expend!- 
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turea,  and  on  what  account;  also,  the 
present  indebtedness  of  the  district 
and  its  nature,  and  the  rate  of  tax- 
ation for  all  school  purposes  for  the 
year;  which  said  statement,  so  re- 
quired to  be  made  and  nublished,  shall 
be  duly  attested  by  the  president  and 
secretary  of  the  board,  and  the  secre- 
tary shall  forward  a copy  of  said  re- 
port to  the  state  superintendent  of 
public  schools  at  Jefferson  City* 

And  any  board  of  education  or  board 
of  directors  who  shall  fail,  refuse 
or  neglect  to  order  such  statement 
to  be  made,  and  any  officer  of  said 
board  who  shall  fail,  refuse  or  neg- 
lect to  prepare  such  statement  and 
publish  and  forward  the  same,  as  re- 
quired by  the  foregoing  provisions  of 
this  section,  when  ordered  by  such 
board,  shall  be  guilty  of  a mlsde- 
mean  r and  punished  by  a fine  not  to 
exceed  one  hundred  dollars* 

Section  9358  R*  8.  Mo*  1929,  provides  for  State  aid 
in  consolidated  school  districts,  and  how  it  is  to  be  com- 
nuted  for  distribution*  Said  Section  reads  as  follows: 


"Whenever  any  consolidated  a chool 
district  votes  one  hundred  cents 
on  the  one  hundred  dollars  assessed 
Valuation  for  teachers'  and  inci- 
dental purposes  and  the  proceeds  of 
said  tax  together  with  the  estimated 
amount  from  county,  township,  and 
state  funds  and  cash  on  hand  amount 
to  less  than  fifty  dollars  per  pupil 
in  average  dally  attendance  during 
the  preceding  year  for  teachers  and 
Incidental  expenses,  the  state  super- 
intendent of  schools  shall  each  year 
before  apportioning  the  public  shhool 
fund  set  aside  and  apoortion  to  each 
such  district  a sum  sufficient  to 
enable  said  district  to  e xpend  fifty 
dollars  per  year  per  child  in  average 
daily  attendance.  Provided,  that 
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when  any  consolidated  school  district 
votes  sixty-five  cents  on  the  one  hun- 
dred dollars  assessed  valuation  for 
teachers  and  Incidental  purposes  and 
the  proceeds  of  s aid  t ax  together  with 
the  estimated  income  from  county,  town- 
ship and  state  fund  and  cash  on  hand 
amounts  to  less  than  forty  dollars  per 
oupll  in  average  dally  attendance 
during  the  preceding  year  for  teachers 
and  Incidental  expenses,  the  state 
superintendent  of  schools  shall  each 
year  before  apportioning  the  nubile 
school  fund  set  aside  and  apnortion 
to  each  such  district  a sum  sufficient 
to  enable  said  district  to  expend 
forty  dollars  per  year  per  child  In 
average  daily  attendance:  Provided. 
the  district  maintains  an  approved 
high  school  of  at  least  the  third  class 
and  gives  an  approved  course  of  at  least 
one  year  in  agriculture*  The  form  of 
requisition  for  such  state  aid  to  be 
determined  by  the  state  superintendent 
of  nubile  schools.  Said  aid  granted 
under  this  section  shall  b e in  lieu  of 
all  and  any  other  form  of  state  aid 
except  aid  for  t eachers-training  and 
vocational  education.  The  incidental 
expenses  referred  to  in  this  section 
shall  include  only  the  general  inciden- 
tal expenses  of  the  district*  Aid 
will  not  be  granted  for  extensive  re- 
pair work  or  for  the  remodeling  of 
buildings.  State  aid  granted  to  con- 
solidated districts  during  the  year 
1925  will  be  based  upon  the  provisions 
of  this  section*  The  average  daily 
attendance  for  the  first  apportion- 
ment of  school  funds  to  any  consoli- 
dated district  receiving  state  aid 
under  the  provisions  of  this  section 
shall  be  computed  in  the  following 
manner:  As  soon  as  said  consolidated 
district  is  formed  the  enumeration 
shall  be  taken  and  the  average  dally 
attendance  for  the  preceding  year  shall 
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be  found  by  multiplying  the  enumera- 
tion of  said  district  by  the  ratio 
obtained  by  dividing  the  average 
daily  attendance  for  the  entire  av- 
erage daily  attendance  for  the  entire 
state  by  the  total  enumeration  of  the 
state.  Said  ratio  to  be  determined 
by  the  state  superintendent  of  oubllc 
schools.* 

Lavs  of  1931,  page  340,  Section  13,  provides: 

"The  board  of  directors  of  each  and 
every  school  district  in  this  state 
is  hereby  empowered  and  required  to 
maintain  the  public  school  or  schools 
of  such  district  for  a period  of  at 
least  eight  months  in  each  school 
year.  In  order  that  each  and  every 
district  may  have  the  funds  necessary 
to  enable  the  board  of  directors  to 
maintain  the  school  or  schools  there- 
of for  such  minimum  term  and  to  com- 
ply with  the  other  requirements  of 
this  act,  it  is  hereby  xr  ovlded  that 
when  any  district  has  legally  levied 
for  school  purposes  (teachers’  wages 
and  incidental  expenses)  a tax  of 
not  las 8 than  twenty  cents  on  each 
one  hundred  dollars  of  the  assessed 
valuation  of  property  therein,  such 
district  shall  be  allotted  out  of 
the  public  school  fund  of  the  state 
an  equalization  quota  to  be  determined 
by  adding  seven  hundred  and  fifty 
dollars  for  each  elementary  teaching 
unit  to  which  the  district  is  entitled 
according  to  the  provisions  of  section 
14  of  this  act,  one  thousand  dollars 
for  each  high  school  teaching  unit 
to  which  the  district  Is  entitled 
according  to  the  provisions  of  section 
14  of  this  act,  and  the  amount  approved 
for  tuition  and  transportation  accord- 
ing to  the  provisions  of  section  16 
of  this  act,  and  then  subtracting  from 
the  total,  which  total  shall  be  known 
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as  the  mininaun  guarantee  of  such 
district,  the  sum  of  the  following 
items:  The  comouted  yield  of  a tax 
of  twenty  cents  on  each  one  hundred 
dollars  (^100)  of  the  assessed  val- 
uation of  the  property  of  the  dis- 
trict, the  sum  received  the  preced- 
ing year  from  the  county  and  township 
school  funds,  and  the  sum  estimated 
to  he  received  for  the  current  year 
from  railroad,  telegraph,  utility  and 
all  other  taxes  based  on  assessments 
distributed  ty  the  state  board  of 
equalization,  plus  the  county  foreign 
insurance  fund  for  the  school  year 
1932-1933  only.  The  state  superin- 
tendent of  schools  is  hereby  empowered, 
and  it  shall  be  his  duty,  on  or  be- 
fore the  15th  day  of  August,  1932, 
and  on  or  before  the  15th  day  of 
August  of  each  year  thereafter,  to 
apportion  the  public  school  fund  of 
the  state  as  follows:  He  shall  cal- 
culate an  equalization  quota,  as 
hereinbefore  defined-  for  each  and 
every  district  entitled  to  such  quota. 
For  each  and  every  district  not  entitled 
to  an  equalization  quota  he  shall  cal- 
culate a teacher  quota  in  accordance 
with  the  basis  provide  in  section  9257, 
Revised  Statutes  1929,  and  an  attend- 
ance quota  in  accordance  with  the  basis 
provided  in  section  9267,  Revised 
Statutes  1929,  at  the  rate  of  one 
and  three-tenths  (1*3)  cents  a day. 

He  shall  apportion  to  each  and  every 
district  for  which  an  equalization 
quota  was  calculated  the  amount  as 
hereinbefore  provided;  and  he  shall 
apportion  to  each  and  every  district 
not  receiving  an  equalization  quota 
the  teacher  and  attendance  quotas  as 
above  provided.  On  or  before  the 
15th  day  of  March,  1933,  and  on  or 
before  the  15th  day  of  March  of  each 
year  thereafter,  he  shall  determine 
the  amount  of  the  public  school  fund 
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in  the  state  treasury  as  of  the  last 
day  of  the  preceding  February,  and 
from  this  amount  he  shall  apportion 
to  each  and  every  district  for  which 
an  equalization  quota  was  calculated 
at  the  time  of  the  apportionment  made 
on  or  before  the  15th  day  of  August 
last  Dreceding  the  remainder  of  such 
quota,  if  any  remainder  there  be.  He 
shall  also  apportion  to  each  end  every 
district  for  which  teacher  and  attend- 
ance quotas  were  calculated  at  the 
time  of  the  apportionment  made  on  or 
before  the  15th  day  of  August  last 
precdeing  the  (remainder  of  such  quotas, 
if  any  remainder  there  be,  or  such 
part  of  such  remainder  as  the  funds 
available  for  apportionment  will  per- 
mit: Provided,  that  special  state  aid 
shall  continue  to  be  apportions  1 as 
now  or  hereafter  provided  by  sections 
9220,  9223  and/or  9431  Revised  Statutes 
1929:  Provided  further,  that  the  state 
superintendent  of  schools  shall  at  the 
time  of  making  the  annual  aooortion- 
ment,  apportion  to  the  various  districts 
their  allotments  of  building,  trans- 
portation and/or  tuition  aid  as  pro- 
vided in  this  act.  Provided,  however, 
in  the  event  there  should  be  insu^i- 
cient  funds  to  carry  out  the  minimum 
guarantee  of  seven  hundred  fifty  dol- 
lars (.*750)  for  each  elementary  teach- 
ing unit  and  one  thousand  dollars 
( 4-1 , 000)  for  each  high  school  teaching 
unit,  and  the  teacher  quota  and  the 
attendance  quota  of  one  and  three- 
tenths  cents  (1.3)  for  such  districts 
as  do  not  participate  in  the  minimum 
guarantee,  all  school  funds  to  be  ap- 
portioned by  virtue  of  the  provisions 
of  this  act  shall  be  apportioned  to 
all  districts  in  pro  rata  proportions, 
paying  such  percentage  of  each  and 
every  one  of  these  apportionment s 
ss  the  money  available  in  the  public 
school  fund  will  permit:  Provided, 
further,  that  after  all  apportion- 
ments hereinbefore  provided  have 
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boon  paid  In  full,  the  state  super- 
intendent of  schools  shall  make  an 
additional  aoport lonment  of  one 
hundred  fifty  dollars  (vl50)  for  each 
elementary  teaching  unit  in  which  a 
teacher  having  a state  certificate  is 
employed,  one  hundred  dollars  (|100) 
for  each  such  unit  In  which  a teacher 
having  a first  grade  certificate  is 
employed;  seventy-five  dollars  (£75) 
for  each  such  unit  in  which  a teacher 
having  a second  grade  certificate  is 
employed,  fifty  dollars  (v50)  for 
each  such  unit  in  which  a teacher 
having  a third  grade  certificate  is 
employed  and  t wo  hundred  dollars  (^200) 
per  high  school  teaching  unit  to  each 
and  every  district  to  which  an  equal- 
isation quota  has  been  apportioned, 
and  an  additional  attendance  apportion- 
ment of  one  and  six-tenths  cents  (1.6) 
per  pupil  day  based  on  total  days  at- 
tendance of  preceding  year  to  each  and 
every  district  to  which  teacher  and 
attendance  apportionments  have  been 
mrde.  In  the  event  the  amount  of 
money  in  the  public  school  fund  is 
not  sufficient  to  pay  these  quotas  in 
full  the  state  superintendent  of 
schools  shall  pay  such  percentage  of 
both  the  equalization  and  attendance 
quotas  as  the  amount  in  thepublic 
school  fund  will  permit:  Provided, 
that  until  such  time  as  the  above 
mentioned  additional  apportionments 
are  paid  In  full,  any  consolidated 
district  now  In  existence  and  oper- 
ating under  the  provisions  of  section 
9358  Revised  Statutes  1929,  may  elect 
to  receive  state  aid  under  the  pro- 
visions of  this  act  or  under  the  pro- 
visions of  said  section  9368;  but  if 
said  consolidated  district  elects  to 
receive  aid  under  the  rrovlsions  of 
said  section  9358,  said  district 
shall  thereby  waive  all  claim  to 
priority  of  payment  as  provided  In 
said  section*  " 
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These  last  two  provisions  of  law  give  to  consoli- 
dated districts  the  option  of  receiving  State  aid  under 
Section  9358,  supra,  or  receiving  State  aid  under  the 
equalization  quota  plan  s at  out  in  Section  13.  We  are 
informed  that  the  School  District  of  Parma  has  not  qua- 
lified itself  to  receive  State  aid  by  virtue  of  Section 
13,  supra. 

The  Parma  School  District  is  entitled  to  receive 
State  aid  only  by  virtue  of  the  old  consolidated  aid 
plan  set  out  in  Section  9358,  supra. 

Since  your  first  question  is  hypothetical  we  will 
broaden  the  scope  of  our  conclusion  so  as  to  answer  your 
question  as  to  each  and  every  consolidated  school  dis- 
trict in  the  State. 


CONCLUSION  TO  QUESTION  ONL. 

We  are  of  the  opinion  that  for  purposes  of  obtain- 
ing State  aid,  the  detailed  annual  financial  statement 
required  by  Section  9360,  supra,  must  be  a statement 
which  sets  out  in  detail  all  items  of  expense  necessary 
to  inform  the  State  Superintendent  of  Schools  of  suffi- 
cent  facts  upon  which  to  compute  the  State  aid  which  the 
particular  district  is  entitled*  under  one  or  the  other 
methods  of  computation  provided  by  law. 

We  are  further  of  the  opinion  that  since  the  consol- 
idated district  of  Parma  receives  State  aid  un^er  the 
method  of  computation  set  out  in  Section  9358,  supra,  said 
Section  and  Section  9360,  supra,  should  be  construed  to- 
gether and  the  school  board  must  comply  with  the  legisla- 
tive Intent  of  both  Sections.  One  Section  gives  force 
to  the  other  Section.  The  Legislature  intended  that  the 
apportionment  of  State  aid  payable  to  consolidated  school 
districts  entitled  to  State  aid  by  virtue  of  Section  9358 
must  be  calculated  by  the  State  Superintendent  of  Schools 
upon  the  basis  of  how  much  money,  as  revealed  in  the  annual 
statement,  is  on  hand  in  the  teachers'  and  incidental  funds. 
Without  knowledge  of  the  amount  on  hand  in  these  funds  pub- 
lished in  the  annual  statement,  there  is  no  way  that  the 
statutory  method  of  calculation  can  be  executed  by  the  Stats 
Superintendent  of  Schools.  Without  this  knowledge  and  the 
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calculation  pursuant  to  this  knowledge,  there  la  no  way 
that  the  consolidated  school  can  get  the  State  aid  pro- 
vided In  the  Statute. 

by  the  oroeeas  of  computation  set  out  In  the  Statute, 
the  amount  of  money  available  In  teacher  and  Incidental 
fjunds  is  to  be  counted  against  the  district  as  a deduction 
In  calculating  the  State  aid.  In  other  so  rda,  the  appor- 
tionment would  be  less  to  the  extent  of  money  on  hand,  aa 
revealed  In  the  statutory  annual  statement. 

This  brings  us  to  our  final  conclusion,  We  are  of 
the  opinion  that  the  annual  statement  of  consolidated 
schools, who . qualifying  to  receive  State  aid  under  Section 
13,  surpra,  need  not  report  to  the  State  Superintendent  of 
Achools,  as  a condition  precedent  to  State  aid,  the  amount 
of  money  in  the  teacher, incidental  or  other  funds,  as  this 
knowledge  is  not  necessary  In  computing  State  aid  provided 
provided  under  Section  13,  but  the  annual  statement  of 
consolidate!  schools  who  qualifying  under  Section  9258, 
suora,  must  necessarily  report  to  the  State  ^perlntendent 
of  Schools,  as  a condition  precedent  to  State  aid,  the 
amount  of  money  in  the  teacher  and  Incidental  funds  as 
this  knowledge  Is  absolutely  necessary  In  computing  the 
State  aid  to  which  they  be  entitled. 


■ft*****-*#**#**-** 


QUESTION  TWO. 


lund  accounting  by  school  boards  Is  provided  for  in 
the  Statutes. 

Section  9233  R.  S.  Mo.  1929,  provides: 

"AH  moneys  arising  from  taxation 
shall  be  nald  out  only  for  the  pur- 
poses for  which  they  were  levied  and 
collected;  but  the  income  from  state, 
county  and  township  funds  shall  be 
applied  only  to  the  oayment  of 
teachers'  warrants.  Issued  by  order 
of  the  board  to  legally  qualified 
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teachers  for  services  rendered  ac- 
cording to  law*  Mo  county  or  town- 
ship treasurer  shall  honor  any  war- 
rant against  any  school  district 
that  Is  In  excess  of  the  Income  and 
revenue  of  such  school  district  for 
the  school  year  beginning  on  the 
first  day  of  July  and  ending  on  the 
thirtieth  day  of  June  following;  nor 
shall  any  DOrtlon  of  the  funds  men- 
tioned in  this  section  be  applied  In 
payment  of  any  teacher's  warrant 
Issued  prior  to  distribution  of  such 
funds  in  accordance  with  section  9257, 
and  no  school  warrant  shall  bear  in- 
terest*" 

Section  9512  R.  S*  Mo*  1 29,  provides: 

"The  warrants  thus  drawn  shall  be 
in  the  following  form,  aid  shall 
be  signet  by  the  oresldent  of  the 
board  and  countersigned  by  the  dis- 
trict clerk: 

TKACHhRS'  FUND. 

I No. 

Treasurer  of County,  Missouri : 

Pay  to  r or  order,  for  services 

as  teacher  in  district  No*  , 

dollars,  out  of  any  funds  In  your  hands 
for  the  oayment  of  teachers'  wages  be- 
longing to  said  district. 

Done  by  order  of  the  board,  this 

day  of  . 19 . 

.president  * .clerk. 

IHCIDiNTAL.  FUND. 


* No. 

Treasurer  of county,  Missouri: 

Pay  to  or  order,  the  sum  of 

. dollars,  for furnished 

district  No*  , out  of  any  funds 

In  your  hands  for  the  oayment  of  in- 
cidental expenses  belonging  to  said 
district* 

Done  by  order  of  the  board,  this 

day  of  , 19 • 

.president  , clerk* 
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BUILT 1NG  )UMD. 


* No. 

Treasurer  of  county.  Missouri: 

Pay  to  or  order,  the  bub 

of  dollars  for  furnished  in 
the  erection  of  a icKoolhouse  in 

district  Mo. , out  of  any  money 

in  your  hands  belonging  to  the  Build- 
ing fund  of  said  district,  and  not 
otherwise  appropriated. 

Cone  by  order  of  the  board,  this 
day  of  . 19  . 

. president.  .clerk. 

The  treasurer  shall  open  an  account 
for  each  fund  specified  in  this  sec- 
tion, and  all  moneys  received  from 
the  state,  county  and  township  funds, 
and  al 1 moneys  derived  from  the  tax- 
ation for  teachers'  wages,  and  all 
tuition  fees,  shall  be  placed  to  the 
credit  of  the  'teachers'  fund;*  the 
money  derived  from  taxation  for  in- 
cidental expenses  shall  be  credited 
to  the  'incidental  fund;'  all  money 
derived  from  taxation  for  building 
purposes,  from  the  sale  of  school 
site,  schoolhouse  or  school  furni- 
ture, from  Insurance,  from  sale  of 
bonds,  from  sinking  fund  and  inter- 
est, shall  be  ol*»ded  to  the  credit 
of  the  'building  fund; ' and  all 
moneys  not  herein  specified  that 
now  belong  to  any  school  district, 
or  that  may  hereafter  be  received  by 
such  school  districts,  shall  be 
Disced  to  the  ere  lit  of  the  'teachers' 
fund'  of  such  school  district.  No 
treasurer  shall  honor  any  warrant 
unless  it  be  in  the  oroper  form 
and  upon  the  aporoprlate  fund;  and 
each  and  every  warrant  shall  be  paid 
from  its  appropriate  fund,  and  no 
partial  pvyment  shall  be  made  UDon 
any  school  w arrant,  nor  shall  any 
Interest  be  paid  upon  any  such  war- 
rant; Provided,  that  the  board  of 
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directors  shall  have  the  oower  to 
transfer f rom  the  incidental  to  the 
building  fund  such  sum  as  may  be 
necessary  for  the  ordinary  repairs 
of  school  property:  Provided  fur- 
ther. that  In  the  event  of  a balance 
remaining  in  the  building  fund  after 
the  purpose  for  which  said  fund  was 
levied  la  accomolished,  the  said 
board  shall  have  the  power  to  trans- 
fer such  unexpended  balance  to  the 
incidental  fund*  Provided  further. 
that  by  a majority  vote  o?  the 
school  board  tuition  fees  may  be  used 
to  liquidate  Indebtedness  accrued  In 
the  building  fund." 

In  the  case  of  Consolidated  School  District  No.  6 
v.  S ha whan,  273  S.  V.  182,  the  school  district  brought 
suit  against  the  directors  for  diverting  money  In  the 
teachers'  fund  to  other  rurposes  and  the  court  held 
that  the  directors  were  nersonally  liable.  The  Court 
construed  the  two  statutes  above  set  out  and  said  at 
1.  c.  184* 


"Section  11223  sets  forth  the  fora 
of  warrant  to  be  issued  by  school 
boards,  a separata  fora  for  teach- 
ers' fund;  for  Incidental  fund,  and 
for  building  fund,  and  provides  that 
all  money  derived  from  the  state, 
county,  and  township  funds,  and  all 
money  derived  froa  taxation  for 
teachers'  salaries,,  and  all  tuition 
fews,  shall  be  placed  to  the  credit 
of  the  teachers’  fund;  that  money  for 
incidental  purposes  shall  b e kept  In 
the  Incidental  fund  and  all  money 
for  building  nurposes  in  the  build- 
ing fund,  further,  this  section 
prohibits  the  honoring  of  any  war- 
rant by  any  county  treasurer  unless 
such  warrant  be  in  proper  fora  and 
drawn  udou  the  proper  fund;  and  the 
provision  is  nade  that,  in  case  of 
emergency,  transfers  back  and  forth 
of  the  Incidental  and  building  fund 
may  be  made  by  the  board. " 
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CONCLUSION  TO  QUESTION  TWO. 


We  are  of  the  opinion  that  Section  9233  and  9312 
specifically  require  fund  accounting  of  money  In  hands 
of  school  boards  and  these  sections  provide  the  specific 
funds  to  which  money  should  be  credited*  The  law  requir- 
ing fund  accounting  is  mandatory,  and  any  Juggling  of 
school  funds  or  falsifying  of  reports  is  such  conduct 
which  makes  the  members  of  the  school  board  personally 
liable  for  losses  to  any  person  resulting  by  reason  of 
misapplication  of  funds. 


QUESTION  THRU*.* 


This  question  is  answered  by  the  statutory  citations 
and  cases  cited  in  questions  one  and  two* 


CONCLUSION  TO  Q.ULSTION  THRbfc. 

We  are  of  the  opinion  that  the  annual  statement  re- 
quired in  Section  9360,  supra,  requires  that  the  board 
publish  and  submit  to  the  State  Superintendent  of  Schools 
a detailed  financial  statement  of  receipts  and  expendi- 
tures and  a reserve  in  any  statutory  fund  Is  that  which 
is  left  when  the  expenditures  be  substracted  from  the 
receipts*  The  annual  statement,  to  comply  with  the  stat- 
utory form,  is  attested  as  a true  statement  by  the  presi- 
dent and  secretary  of  the  board* 

It  is  elemental  law  that  where  the  board  makes  a 
false  annual  statement  for  any  purpose,  such  conduct  is 
an  Illegal  practice  and  a crime. 

We  are  of  the  opinion  that  where  a school  board 
has  been  guilty  of  such  practice,  it  is  within  the 
powers  of  the  State  Superintendent  of  Schools  to  de- 
plete the  State  aid  to  such  a district  in  the  amount 
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of*  any  fraud  which  was  perpetrated  by  reason  of  the 
false  statement* 


*•*■»■*•**«•*•*■**■»*** 


QU):  ST  I OH  POUR* 

This  question  Is  answered  by  the  statutory  citations 
In  question  number  two* 

CONCLUSION  TO  C.UL3:  IOM  FOUR. 


It  Is  our  opinion  that  it  Is  Illegal  to  use  teachers 
funds  for  any  other  purpose 


*»*#***-»*»***«** 


QU  ST I OM  FIVE. 


Laws  1931,  page  345,  Section  18a.  provides  for  free 
text  books  and  the  concluding  sentence  Is  as  follows: 

"Provided,  that  if  free  textbooks 
have  not  teen  authorized  by  a vote 
of  the  district  or  If  there  remain 
a balance  Jn  said  fund  after  said 
free  textbooks  have  been  provided, 
the  funds  received  from  the  county 
foreign  Insurance  tax  or  the  re- 
mainder thereof  shall  be  transferred 
to  the  teachers  fund." 


CONCLUSION  TO  QUESTION  FIVE* 


It  Is  our  opinion  that  Section  18a.,  supra,  permits 
the  school  board  to  transfer  any  balance  in  free  textbook 
fund  to  the  teachers'  fund* 
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It  la  our  opinion  that  It  would  be  Illegal  to  use 
textbook  funds  for  other  than  textbooks,  supplemental 
textbooks,  library  or  reference  books  within  the  needs 
of  the  district*  There  is  nothing  In  the  free  textbook 
law  that  would  authorize  this  fund  to  be  used  for  edu- 
cational supplies  In  general* 


««•»*»«*«»•»#***** 


QUESTION  SIX. 


It  Is  a customary  procedure  with  many  rural  boards 
In  Missouri  to  require  the  teachers  to  do  the  janitorial 
work  as  a part  of  the  consideration  of  their  teachers' 
contract*  Apparently  rural  boards  desire.  In  many  In- 
stances, to  shift  the  janitorial  responsibility  to  the 
teachers* 


CONCISION  TO  QUESTION  SIX. 


There  Is  nothing  Illegal  In  Including  the  janitor's 
work  as  a part  of  the  regular  teacher's  work  in  contract- 
ing with  teachers,  and  then  to  pay  the  teacher  out  of  the 
teachers'  fund  on  such  a contract* 


«****a-«*»******* 


QUESTION  SEVEN. 


Tour  question  is  as  follows:  "in  case  a teacher 
teaches  an  entire  year  without  a contract,  who  Is  legally 
at  fault,  the  teacher,  the  board,  or  both?"  This  question 
assumes  a hypothetical  state  of  facts  and  then  assumes  a 
conclusion  that  either  the  teacher,  the  board,  or  both 
are  at  legal  fault* 

In  the  case  of  Wilson  v.  Board  of  Education  63  Mo*, 
137,  the  plaintiff,  a teacher,  brought  action  against  the 
School  Board  for  salary,  alleging  a breach  of  contract* 
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The  plaintiff  had  proposed  to  work  for  the  Board  for  ten 
months  at  a stipulated  salary*  The  Board  made  an  order 
on  their  minutes  that  plaintiff  was  to  be  considered  duly 
employed  upon  entering  Into  a written  contract  which  was 
never  entered  into,  but  the  judgment  of  the  Trial  Court 
allowing  plaintiff  his  proposed  salary  was  affirmed  and 
the  Court  said  at  1*  c.  14lt 

"But,  under  the  law  aoDllcable  to  the 
defendant,  the  contract  was  valid  and 
binding  without  being  reduced  to  writ- 
ing, and  It  does  not  appear  to  have 
been  a part  of  the  agreement  between 
the  plaintiff  and  the  committee  repre- 
senting the  board,  that  such  agree- 
ment should  not  conclude  the  parties 
and  become  a binding  contract  until 
it  was  reduced  to  writing.  The  s imple 
direction  to  the  secretary  on  August 
16th,  to  draw  articles  of  agreement 
between  the  plaintiff  and  the  board 
pre-supposes  that  an  agreement  had 
been  entered  into,  the  terms  of  which 
were  known  to  the  secretary,  and  the 
only  agreement  known  to  the  secretary 
of  the  board,  according  to  the  plain- 
tiff's testimony,  was  one  for  ten 
months*  It  seems  to  us  fairly  in- 
ferable from  the  whole  testimony  for 
the  plaintiff,  that  he  was  employed 
for  ten  months,  and  that  the  board 
thought  It  formal  and  proper  that 
the  contract  should  be  in  writing, 
but  did  not  Intend  Its  reduction  to 
writing  as  a condition  upon  ich 
only  It  was  to  take  effect*" 


COMCLUSIOM  TO  wULSTlOM  SfcVfcM. 


Under  the  meager  facts  in  your  request,  including 
conclusions,  it  does  not  follow  that  there  Is  a legal 
fault  In  either  teacher  or  the  board* 

Having  none  of  the  facts  before  us  we  are  in  no  po- 
sition to  make  an  assumption  that  a teacher  taught  a year 
without  teaching  under  contract.  In  the  Wilson  case,  supra, 
such  was  the  position  t aken  by  defendant  Board,  but  the 
Supreme  Court  held  otherwise.  The  fact  that  a teacher 
teaches  a year  pre-suproses  a binding  contract  and  we  are 
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in  no  pocition  to  assume  otherwise  in  this  opinion.  We 
are  sorry,  but  since  you  have  not  presented  the  facts 
which  lead  up  to  the  teacher  teaching  for  one  year,  we 
are  unable  to  say  that  there  be  a faulty  contract  of  em- 
ployment as  suggested  in  your  request. 


*•»**■»*■»********# 


QUESTION  EIGHT. 
COMCLPSION  TO  QUESTION  EIGHT. 


We  find  nothlngln  the  answers  to  above  questions 
that  would  apply  differently  to  a consolidated  district 
without  a high  school  than  to  one  t th  a high  school. 


Respectfully  submitted 


WM.  ORR  SAWYERS 
Assistant  Attorney  General. 


APPROVED: 


fcBT¥cfci*TRl6* — 
Attorney  General. 
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CORPORA  IONS  - bntit?ed  to  certificate  to  commence  busi- 
ness after  obtaining  corporate  charter  and 
recording  sme. 


June  6,  1935 

C"-' 


Fi  LED 


Honors  le  James  A*  Berks 
* uty  Cortalar loner 
or  oration  te  nrtment 
ecretrry  of  State 'a  Of  i ice 
Jefferson  city*  ls^ouri 


ear  Sin 


e have  your  1*0 quest  of  Key  15*  1935  re- 
questing an  or  In  ion  ns  to  whether  or  not  n certificate 
to  do  business  should  be  lamed  to  the  “Blind  Broom 
rchenge"*  a oorpor®  tlon* 

Your  request  Is  as  follow8: 

"On  the  7th  of  January,  1955*  rticles  of 
Incorporation  of  the  above  named  oorar any 
were  sent  to  this  office  and  the  sates  ccne 
under  the  attention  of  Hr#  Wq,  I'.  Co  or  man* 

He  tiecld  d that  they  raot  the  requirements 
of  the  statute  and  a charter  was  issued 
thereon. 

"A  short  time  lrter  Krs*  ISary  L*  Ryder*  xe— 
cutive  Director  of  the  issouri  Commission 
for  the  Jllnc*  wrote  e letter  to  this  de- 
•fertnont  stating  that  she  wnnted  to  object 
to  the  in  cor- or®  tlon  of  the  above  nnoec!  com- 
pany* A eo~y  of  that  letter  dated  January 
26th  is  attached  herewith* 

he  'co  lea  of  the  rticles  of  Asa  elution* 
together  with  certificate  from  the  Secret?  ry 
of  Stnt.e*  were  recorded  in  nursusnee  to 
stotut®  and  sent  to  this  orfice  with  check 
for  [1*50  to  cover  the  fees*  tfr*  Ooodrapn 
returned  the  s r »e  under  date  of  February  4th* 


,<2  - Honorable  James  A*  Larks 


rior  thereto  he  had  advised  Uarafeld, 
bench,  fteaper  and  (Jordon  of  the  protest 
on  the  pert  of  the  Missouri  Commission 
for  the  blind  **nd  at* ted  In  hla  letter 
above  referred  to  the t 1 the  department 
will  be  gird  to  file  the  affidavit  in 
question  with  the  understanding  that  tho 
said  corporation  will  Immediately  file 
an  affidavit  for  Change  of  lame** 

"On  January  11th  Mrs*  flyder  addressed  to 
this  department  In  this  connection  a 
latter,  copy  of  which  is  also  attached* 

«.e  are  also  attaching  copy  of  another  let* 
ter  by  Mrs*  lynor  d*»ted  J nuary  22nd* 

"A  numbor  of  letters  wer*  directed  to  Mr. 
Goodman  by  J*  A*  Harsfeld  ex  lslnlng  ‘he 
attitude  of  Ur*  C tell  nnd  hla  new  oorpo ra- 
tion* he  business  Is  e*rrl ed  on  by  means 
of  solicitors  nnd  printed  matter  whloh  la 
handed  to  prospective  customers*  It  le 
headed  MUD  PEOfLL  MELD  A Market  Kor 
Their  roducta**  It  lista  the  products 
to  be  sold  in  two  groups*  Or our  1 names 
11  different  articles  under  the  handing 
•M/Dh  BT  7H  B&2SD9*  Group  2 lists  36 
articles  under  the  heading  ’10  7 M/PU  t 
TH  CLISL * * It  concludes  In  the  follow- 
ing language : * Air  girls  call  regularly, 
onoo  a month*  Look  over  this  list  care- 
fully* vr ill  you  give  us  an  order  when 
she  calls  you  the  next  time?  Head  OUR 
TASK,  the  monthly  bulletin  of  the  Blind 
broom  i-xcb-  nge*  Sample  copies  free*  Sub- 
scription 50#  a yea r*1 

"•ve  art  enclosing  copies  of  the  letters  re- 
f erred  to  herein  and  o copy  of  the  rtlcles 
of  reement  far  your  consideration*  There 
Is  no  :rovleion  made  under  the  purposes  of 
the  oor^or*  tlon  for  the  publication  or  cie- 
trlbutlon  of  the  printed  matter  referred  to 
herein* 


*3 


Honor  it  b la  Jm*.s  • . arks 


"Jhe  question  Is  strlctl;  « legal  one  — 
whether  or  not,  over  tbs  objoetlons  of 
Mrs*  Ryder  for  the  ilsaouri  womaisslon 
for  the  llnd,  the  department  having 
granted  r.  charter  of  Ineorporotion, 
whether  it  la  now  compelled  to  Issue  the 
eertlflcrte  to  eoTuacoe  business,  due  to 
the  discovered  n me  irregularity  granted 
under  said  charter." 


/roa  your  letter,  it  appears  that  the  Artlelee 
Of  ssooletlon  have  been  duly  filed  In  your  office,  a 
corporation  charter  leued  thereon,  <snd  the  same  filed 
in  the  recorder's  off  tee  and  the  rerwlred  affidavit  of 
the  Ineorporr tore  has  ^ecn  filed  with  you,  showing 
•ucfc  filing  In  the  recorder's  office. 

action  4955,  R.  I>«  Vo.  1929,  rein ting  to  menu* 
factoring  one  rusinoss  con  nales,  rrovldea  as  follows > 

■tvery  oerporation  formed  under  this  nr- 
tiolc  before  it  coarnencea  business  shall 
file  an  affidavit  with  the  seoretnry  of 
state,  made  by  Its  directors  showing  that 
e certified  copy  of  its  eertlflcrte  and 
articles  of  ossoeit.tion  have  been  filed 
in  the  recorder's  office  as  Is  required 
by  section  4934,  and  showing  that  ten  or 
more  per  oent  of  the  authorised  r*«r  value 
shores  of  stock  has  been  subscribed  and 
paid  up  in  money,  property  or  labor,  and 
if  eny  part  of  the  capital  stock  is  paid 
in  proper ty,  the  affidavit  must  give  an 
item l red  description  of  such  property, 
setting  out  the  cash  value  of  ench  item 
thereof,  nnd  such  itomlsatlon  shnll  shows 

(a)  If  such  property  be  real  eetate, 
the  exact  description  b;-  metes  and  ounce 
and  location  of  such  renl  estate,  nnd  the 
aetu  1 or ah  value  of  each  tr«ctf 
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(b)  If  such  property  be  personal  prop- 
erty, such  Itemization  shall  give  the  lo- 
cation of  each  class  of  personal  property 
one  the  actual  cash  value  of  each  class 
of  such  personal  property*  Upon  the 
filing  of  ruch  affidavit  the  secretary  of 
state  sHall  Issue  o cerTl^icato  to  said 
Corporation  authorizing  It  to  'commence 
buslnoss;  i , notTilng^hereln  can 

be  construed  as  to  jr  event  the  corpora- 
tion from  organizing  and  financing  and 
getting  ready  to  do  business  as  contemplated 
In  Its  articles  of  association;  and  pro- 
vided, if  In  the  articles  of  association 
it  la  shown  what  per  cent  of  the  authorized 
capital  stock  has  been  stfcscrlbed  and  paid 
up,  then  that  part  of  the  affidavit  referring 
to  the  payment  of  tho  cn  ltal  stock  may  be 
omitted*” 


since  corporate  existence  commences  at  the  time  of 
filing  the  Articles  of  Association  In  duplicate  with  the 
Secretary  of  State,  and  the  Issuance  of  a certificate  of  in- 
corporation, Williams  v*  Lverett  (1917)  200  3.  ff*  1045,  and 
If  the  /rtlcles  of  Incorporation  and  the  certificates  have  been 
recorded  as  provided  In  Section  4934,  R.S.  Ho*  1929,  then  under 
Section  4955,  upon  the  filing  of  such  affidavit,  the  Secretary 
of  State  shall  issue  a certificate  to  said  corporation  authoriz- 
ing It  to  commence  business* 

It  Is,  therefore,  the  opinion  of  this  office  that  the 
"Blind  Broom  exchange"  is  entitled  to  a certificate  to  commence 
business  as  a corporation* 


Respectfully  submitted. 


FRANKLIN  L.  H^AOAN 

Assistant  Attorney  General 

APPROVE: 


JottN  . ^uT"FX"Tr. 

(Acting)  Attorney  General 
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COSTS;  Jup'  lemental  costs  bill  in  a criminal  case. 


June  24,  U3S. 


Hon#  Gilbert  Carlo*, 
r^eeautiing  Attorney  of 
y arr Isom  County, 

Bethany  „ 'isaouri. 


Dear  sir; 


A request  for  an  opinion.  been  received  from  you 
unaer  Pete  of  June  12,  1S-35,  such  request  being  in  the  following 
terra®: 


"In  %5ay  or  Juno,  3S33  the  coco  of  the  tate  of 
iacouri  vs.  l>«ryI3  Rillyi*rd  me  prosecuted  tried 
in  Lerrison  bounty,  '*iseouri  for  :*ur<5er  end  acquitted. 

On  June  , fee  bill  ves  sent  to  the  stete  of  Miceouri 
In  payment  and  t>*  claim  paid  ugust  11,  1932. 

uring  the  trial  e nrit  of  Rebecs  corpue  ad  testi- 
ficandum by  the  Circui:  Court  *r*<i  sheriff  . ...  ebb  ansi 
one  guard  • aa  ae^t  to  Jefferson  City  to  bring  back  to 
testify  in  the  ease.  They  brought  back  ed  heperd,  con- 
fined in  the  penitentiary  for  life  in  connection  with 
thle  c ftce,  and  04orge  Ore-  er,  confined  in  the  penitentiary 
for  life,  convicted  In  • nother  murder  c*ee.  They  v,«re  ell 
confined  In  the  County  j*il  ,*t  the  seme  tlrae.  “r.  ebb 
and  guard  brought  the??!  up  end  took  the*  back.  ebb,  the 
iheriff’s  claim  of  99.20  we«  afterwards  paid  through  the 
County  Court.  : eland  cCollun,  tho  gut-rd,  one  trip — 
44.60  hss  not  been  paid.  The  claim  was  filed  in  the 
>Mity  Court  for  ■ the  May  tars  end  I ' dviaed  the  'aunty 
Court  that  this  Cloim  rhould  hc.va  been  paid  as  other 
coats  In  the  c «»«  and  that  the  claia  of  . H.  ehb, 
he  riff,  should  have  been  paid  «g  other  costa  In  the 
east?.  I do  not  knom  why  these  items  of  costs  were  not 
entered  in  the  f«*e  bill  theretofore  sent  In.  I Ml  not 
r^cecutJng  ttorney  at  tht:t  time, 

1 t .ink  th«*.t  the  herjff*e  bill  of  'C'iP.SJO  wns  orron- 
aourly  peld  by  the  County  *na  should  h eve  been  taxjd  es 
cost  in  the  o*se  ith  the  fee  bill.  Could  the  County  be 
reimburse,  for  t i t rroaooue  pey.ment  end  eland  ' cCollu*, 
the  guard,  be  paid  by  p supplement  fee  bill  made  out  end 
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sent  to  the  Uintai  V let.ee  advise  tae  end  If  neees.ia ry  I 
1 the  dork  up  on  additional  fee  bill." 


I 


'.TIT  Of 


coy: : ’■;> 


ill 


. »£0  , ^ s’  l v*  ' 


!?•  3.  Missouri,  19*9,  action  1743,  provide**  n»  follor.e: 

"Courts  of  record,  and  any  Judge  or  Justice  thereof, 
shall  here  power,  upon  t.he  application  of  any  party  to  a 
suit  or  proceeding,  civil  or  ‘criminal,  sending  in  any 
court  of  record,  or  public  body  authorize"  to  axn  lne  wit- 
ness r,r.o  issue  a vrJt  of  habeas  corpus,  for  the  purpose 
of  bringing  before  nuefc  court  or  publlo  body  any  person 
who  nay  be  detained  in  Jail  or  prison,  within  the  ete.te, 
for  any  oeueo,  creep t e sentence  for  felony,  to  be  exam- 
ined as  a wltncsa  in  auch  suit  or  proceeding,  on  behalf 
of  the  applicant," 

In  the  cere  of  :'ix  !*arte  Jiaraaduke,  91  Mo.  r.2t),  4 3.  . 91  (1&S6), 
the  court  hold  that  a Circuit  Court  had  no  Jurisdiction  to  issue 
a writ  of  habeas  corpus  ad  testlf lcandua  for  the  purpose  of  secur- 
ing the  attendance  or  a witness  in  the  ^tate  Penitentiary  unter  a 
sentence  for  felony.  The  court  eaid: 


"The  pov er  of  the  legislature  to  provide  thet  ell 
persons  convicted  of  felony  shall  forever  be  diaquall- 
fied,  is  undisputed,  art  , InesTJCh  aa  the  grater  lnclufer- 
tiic  loss,  their  po~er  to  provide  thet  suen  persona  shell 
not  , for  the  tine  they  ere  undergoing  sentence  of  lcjriaon- 
nenfc  in  the  penitentiary,  be  taken  therefroia  into  the  var- 
ious courts  of  the  state,  logically  follows  and  Is  equally 
inolanutable,  and  sa.d  soctlon  4031  does  nothin,*  ^ore  than 
tfcib."  91  So.  £41. 

However,  In  the  cuso  of  tatc  oz  rel.  Hudolpfc  v,  ryan,  3£7  >o.  72a, 
36  t».w.  <rd)  717  (1931)  that  case  was  overruled,  and  tho  : upreue 
Court  in  referring  tc  action  1745  said; 

"If  by  this  section  it  ■»««  intended  to  Unit  tho 
use  of  the  vrit,  the  section  ie,  to  that  extent,  uncon- 
stitutional. stated,  the  Constitution  authorizes 

circuit  courts  to  lsoue  the  'vr't.  It  follows  thrt  the 
Legislature  is  without  authority  to  limit  itr  use." 

327  tfo.  731. 
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Tbuo , under  the  present  at*ta  a;*  thu  l>r*.  # u Jireult 
Court  does  have  the  po  or  to  issus  Much  i.  or  the  purpose 

of  eo^pnll ing  tha  attendance  of  a rltneae  eho  io  finrslng  in 
the  tate  s-enltent iary  u dar  a falooy  sonten ca,  and  If  aueh  a 
writ  la  Issued  by  the  Circuit  hours,  the  coat,  legally  computed, 
of  •seou-ftn*;  the  attendance  of  a witness  unier  euoi  a writ,  would 
be  as  tiueh  e part  of  the  cosit  <r  the  case  es  any  other  fees. 

U 

'I^ILT-rv  r0  ; CQ.  Tj 

’"In  all  capital  cases,  end  those  in  \.i  ich  itiprison- 
rserlt  in  the  penitentiary  is  the  sola  punishment  for  the 
offense,  If  the  jlcfaudant  ..  £ acuitted,  the  c'-etn  tihull 
he  pcld  by  .he  at  :te;  * *.  #.  Missouri,  1B89,  >«c.  3886. 


' ' i<  j • ' :l  f ,\u  < . ’ rr\ 

• - - » ‘M  > ■ * » . » A.*  V-  * «.»  » • » » y*  » / 
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. . 'rise  >trl.  It :!.••,  eotion  , , r viuas  as  follows: 

" »lv«n  the  clerk  shall  send  a bill  of  costs  to  tha 
flt'itw  auditor  or  county  eou:  t,  as  provided  la  the  next 
preceding  seotiop,  he  ah>  11  o xproe  ly  «t' ta  in  .i.s  cer- 
tificate thr  t i.t  has  not  t any  previou-  tisae  certified 
or  aeut  a cop’,  of  th*  s&ne  bill,  p?rt  thereof,  for 
pay  ant;  . rovicad,  vh' t if  tha  clerk  sh  11,  hv  over.-ight 
or  luistuke,  fell  to  include  uny  coats  properly  oharga- 
ablta  against  the  state  or  county  la  &ay  1'oa  Mil,  ha  :uay 
neVje  out  end  p:  ©p«*nt,  as  hereinbefore  provided  for  aek- 
l“wg  out  bill*  of  coste,  a tu  pie  entul  bill  for  the  «o®t® 
so  lomitted:  Provided t tV  t ths  cleric  shell  iu  no  cose 
chajrgc  or  -ecoivi-  *.ny  f-^e  o:  fee®  -ijntaoovez  for  the  ■ L*su- 
encle  of  uch  Kupblenental  foe  bill.1* 

Thus,  » supplemental  costs  bill  certified  to  the  tate  Auditor  for 
p&Tmnt  by  the  Judge  end  roeooutlng  Attorney,  la  oossplle.aoe  *dth 
lection  &ii4,  can  be  ®3e<i  to  »eeure  payment  from  the  .tr.-to  auditor 
of  cost?  omitted  frons  the  original  bill  of  cents  by  oversight  or 
mistake.  uch  r.  sup:  lowmtal  coatjj  bill  asurt  be  exhibited  to  the 
State  iulultcr  within  t o years  <ft-r  the  final  detcr.nl nation  of 
the  prosecution,  os  trtey  ere  claims  against  the  ,.toto  within  the 
meaning  bf  s.  Mill  purl , 1989,  .-fiction  11416,  and  under  the  rul- 
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lng  of  the  uprnn*  Court  of  '’iseourl  la  the  case  of  het©  ox  rel . 
Johnson  v.  :raper,  46  Mo.h4  (la^l>,  In  which  the  court  denied  a 
writ  of  jistidanus  o nlnst  tho  tsto  udltor  to  pep  supple  ontal 
ooots  bin*  axh  1‘  ited  to  bin  over  two  year©  after  the  close  of  the 
error  la  which  such  coats  were  trixed.  The  court  In  the  course  of 
its  opinion  said: 

"It  is  admitted  that  there  supplemental  oonta 
bills  were  not  presented  until  after  the  expiration 
of  t*.o  years  from  the  final  determination  of  the 
prosecutions , and  1 cm  see  no  reason  for  excluding 
this  class  of  claims  fror.  the  operation  of  the  ©tat- 
ute.  The  language  ia  general,  ami  If  the  statute  should 
be  held  not  to  apply  to  the  olal.ms  of  those  Interested 
In  Costs  bill*,  I knor-  not  .hose  should  be  Included,  or 
how  to  fix  any  rule  for  enabling  the  auditor  to  decide  vh«t 
nuet  be  presented  within  two  years,  or  what  may  lie  by  for 
an  Indefinite  period.”  46  Vo.  86. 

Tf  the  re  ulttel  In  your  ease  was  in  v!ry  nr  .fune,  1S3J, 

It  -say  be  too  late  to  secure  payment  from  the  tnte  udltor,  os  the 
two  years  way  hove  c la.  sec  since  the  case  termin' ted.  However,  if 
the  clelr  oan  be  presented  rlthln  two  years,  olr.ee  the  . tate  is  re- 
quired by  statute  to  pay  the  costs  in  a o»<«e  of  the  kinu  under  con- 
sideration, It  vo. .Id  mean  that  the  costs  In  the  supplemental  bill 
should  induce  all  legitimate  costa  which  the  *>tate  has  not  yet  paid 
and  if  the  County  hrs  clrcedy  advanced  part  of  rue*,  costs  to  the 
sheriff,  the  Count}  will  not  be  obllgod  to  pay  suel.  sheriff  again 
•ueh  -mount,  but  would  be  reimbursed  for  Its  edvnnoe. 

In  conclusion,  It  la  our  opinion  that  ell  costa  cuthor- 
lxed  by  statute  .Mch  ere  incurred  In  a erlrinal  e-pitel  r roseeution 
In  which  there  ir  »n  acquittal,  ore  peyable  by  the  tat©,  and  *here 
a prrt  o?  cuch  cost*  i*  omitted  by  oversight  or  mistake  from  the 
original  bill  of  costs  prld  by  the  tete  .udltor,  a supplemental 
bill  of  costs,  If  aerified  in  the  manner  provided  in  • . 'isnourl 

1939,  action  3644,  nay  be  presented  to  the  ..tata  Auditor  for  pay- 
ment, but  must  be  ^resented  within  two  years  after  the  final  deter- 
mination of  the  prosecution. 

Tery  truly  yours, 


-D’AfiD  II.  MlXJjnt 

Assistant  Attorney  General 

a;  i T'cv  t 


JOHN  W.  HOFFMAN,  Jr., 
(acting)  attorney  General. 


TAXATION:  Various  questions  concerning  certificate  of  purchase 

under  Jones-Munger  Act. 


Honorable  San  A.  Dakar 
Collector  of  Revenue 
Bollinger  County 
Marble  Hill,  Missouri 


Dear  Mr.  BaXert 

We  acknowledge  receipt  of  your  letter  of  November 
fl,  1935,  wherein  you  request  an  opinion  of  this  office 
on  a number  of  orobleme.  we  shall  deal  with  the  problems 
in  the  order  in  w**Ach  they  are  ore  ented. 

I. 

•Does  tiie  owner  have  any  right  to 
move  olthor  fences,  timber  standing 
on  land,  or  buildings,  from  premises, 
after  a certificate  of  redemption 
has  been  issued  to  another  on  the 
premises,  or  would  he  have  to  redeem 
the  land  first?" 

In  reply  to  the  above  inq  ilry  we  advise  that  on 
April  6,  1936,  tills  office  issued  an  opinion  to  Honorable 
0.  Logan  Harr,  Prosecuting  Attorney  Morgan  County,  wherein 
the  following  conclusion  was  reached: 

“It  1 8 accordingly  the  opinion  of 
this  Department  that  the  purchaser 
of  a certificate  of  purchase  at  a 
tax  sole  held  under  Senate  Bill  94, 
page  426,  Lans  of  Missouri,  1933, 
receives  no  title  to  the  land  in- 
volved until  the  oxecutionof  the 
deed  contemplated  by  that  law,  and 
that  under  the  circumstances  des- 
cribed in  your  request,  to-rrit,  that 
the  timber  is  being  removed  by  the 
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owner  for  the  purpose  of  raising  funds 
FTerlftcn  the  land  frorn  the  tax  sale,  the 
holder  of  the  certificate  of  pure ha ne  in 
without  remedy  at  law  to  prevent  the 
owner  from  surer ing  and  renorl ng  the 
timber  from  the  land  involved." 

T7e  herewith  enclose  to  y u a copy  of  this  opinion  for 
your  ex.onl nation* 

Accordingly,  It  would  a pear  that  a certificate  holder 
would  hare  no  remedy  at  law  to  prevent  the  owner  from  removing 
timber,  fences  or  buildings  from  the  premises  bet  eon  tho  date  of 
sale  and  the  time  In  whloh  the  'urchaser  could  obtain  a deed. 

In  the  event  the  loprovonents  constitute  a very  substantial  part 
of  tho  value  of  the  promises  It  Is  entirely  possible  that  the 
court  of  equity  might  afford  the  certificate  owner  some  relief. 
This  would  de  end  upon  the  facta  In  the  exaot  case  involved. 

XI. 

"who  Is  entitled  to  oollect  rent  off  of 
premise  f whloh  are  rented  by  the  month, 
the  owner,  or  the  purchaser  at  the  sale? 

If  tho  letter  when  does  he  have  the  right 
to  begin  collection  of  rent?" 

Section  9964a,  page  434,  Laws  of  Missouri  1933,  provides 
In  port  an  follows  t 

"Tho  purchaoer  of  any  tract  or  lot  of 
land  at  Bale  for  delinquent  taxes,  home- 
steads excepted,  shell  at  any  time 
after  one  year  from  the  date  of  sale 
be  entitled  to  the  lmr.edlete  possession 
of  ’ho  premises  so  purchased  during  the 
redemption  period  prorl dod  for  In  thlr- 
act,  unless  sooner  redeemed**  * * * *• 

fly  this  provision  tho  nurohaser  of  the  oertlflo&te  is 
entitled  to  possession  of  the  premises  after  one  year  from  the 
date  of  the  sals,  provided  it  Is  not  tho  taxpayer's  homestead. 

If  a homestead,  the  Hirchnoer  is  not  entitled  to  poeses  Ion  until 
he  has  obtained  title  under  other  provisions  of  the  act.  In  the 
event  It  is  not  a homestead,  as  the  law  allows  him  possession  of 
the  tract  after  one  year,  he  would  logically  be  ontltled  to 
receive  the  rent  therefrom.  In  respect  to  this  lno  tlry  we 
direct  yo”  to  a further  provision  of  this  section  whloh  reads 
at  follows: 
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"Provided  further,  * **the  rights  of  any 
oocup;  nt  of  any  truot  or  lot  of  land 
not  liable  to  pay  taxes  thereon  nor  such 
occu  pant* 8 interest  In  any  planted, 
growl -.g  or  unharvested  orop  thereon**  * **• 

shall  be  prejudiced. 

And  also  the  provisions  of  Seotion  9954b,  page  435,  Lavs 
of  Missouri  1933,  reading  as  follows! 

"Any  purchaser  at  delinquent  tax  sale  of 
any  traot  or  lot  of  land,  his  heirs  or 
assigns,  who  takes  possession  of  any  tract 
or  lot  of  land  within  the  redemption 
period  shall  be  required  to  oay  the  taxer 
subsequently  a«ses  ed  on  mioh  traot  or 
lot  of  land  during  the  period  of 
oocup anc.r  and  within  the  redemption  period, 
and  upon  failure  so  to  do,  Af  hi  he  eorrtlt 
waste  thereon,  suoh  purchaser,  his  heirs 
or  assigns,  snail  forfeit  all  rights 
required  by  his  certlfioate  of  uurohase, 
so  far  as  the  traot  or  lot  of  land  taken 
possession  of  is  concerned." 

III. 

.•Has  the  holder  of  a certificate  of 

purchase  the  right  to  take  out  lnsurauoe 
in  his  favor  on  the  buildings  on  premises 
on  which  his  certlfioate  attaches,  up  to 
the  amount  of  his  interests  therelni" 

Tt e foregoing  problem  is  one  which  is  not  free  from  doubt 
usd  cannot  be  determined  until  the  courts  have  actually  massed 
uoon  it.  There  is  considerable  doubt  as  to  the  existence  of  an 
Insurable  interest.  However,  if  at  the  time  the  insurance  ie 
applied  for  a full  revelation  of  the  situation  of  the  parties  is 
made  to  the  insur&noe  ooar>anv  the  Courts  would  undoubtedly  hold 
th  t the  eonnaap  w®8  estopoed  to  deny  an  Insurable  Interest. 

We  have  not  gone  Into  this  natter  in  detail  for  the  reason  that 
it  has  no  bearing  uoor  the  duties  of  jr  ur  office  and  we  ore  not 
autboriied  under  the  law  to  edvloe  you  exoent  ae  to  the  matters 
which  have  a direct  bearing  upon  y^ur  own  duties. 


Bworable  Sara  A.  Baker 
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IV. 

- Who  1*  entitled  to  the  rent  corn  from 
land  occupied  by  tenant,  the  owner  or 
the  holder  of  the  certificate  of  purchase? 

How  ar  to  this  years’  oro?^  now  g tanking 
in  the  field?  How  as  to  next  years*  ore?" 

This  question  is  in  general  terras  answered  in  our  answer 
to  your  question  number  two.  me  holder  of  the  certificate  la 
not  entitled  to  possession  of  the  land  until  one  year  from  the 
date  of  Pale,  therefore,  he  hes  no  interest  whatsoever  In  the  rent 
aocruinf;  to  the  owner  during  that  first  yerr.  Unless  the  certificate 
holder  elects  to  take  possession  of  the  property  under  Bection 
9954a,  he  has  no  interest  in  the  crop  standing  on  the  field  or 
to  be  planted,  or  if  it  is  a cash  rental  in  the  cash  rental  therefrom. 
His  only  rights  ere  a<*  set  up  by  Section  9954a,  which  roads  in  part 
as  follows* 

» *a ny  owner  or  ooeupant  of  any  trnot 
or  lot  of  land  nirohased  may  retain 
possession  of  said  p^eniseB  by  making 
a written  assignment  of.  or  agreement  to 
• pay,  rent  certain  or  estimated  to  ^ocrue 
during  such  redemption  period  or  so  much 
thereof  as  shall  be  sufficient  to  dis- 
charge the  bid  of  the  purchaser  with 
interest  thereon  as  provided  in  the 
certificate  of  'Wtrohase*  *•**<*<*«* 

Any  rent  collected  by  the  nrchaeer,  hie 
heirs  Or  assigns,  shall  operate  as  a 
payment  upon  the  amount  due  the  holder 
of  such  certificate  of  urohase,  and 
suoh  am  mat  or  mounts,  together  with 
the  date  nald  and  by  whom  shall  be  en- 
dorsed as  a credit  upon  add  certificate, 
and  which  said  suras  shall  be  token  into 
consideration  in  the  r©  ’eta  tion  of  such 
land,  m provided  for  in  this  act.*  * ** 

In  the  event  the  certificate  holder  elects  to  demand 
possession  of  a premises  and  the  owner  eleete  to  assign  to  the 
certificate  holder  the  rent  which  may  become  due,  such  certificate 
holder  must  credit  the  rent  received  upon  tho  certificate  of 
virchaae.  It  should  be  remembered  that  this  has  no  application 
in  the  event  the  premises  is  a homestead,  and  in  no  event  applies 
during  the  first  year  after  date  of  sale. 


■ 
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V. 

"V2ho  rxvild  have  the  right  to  rent 
precise*  not  nor  occupied  but  to  be 
rented  for  next  year,  the  on-ner  or  the 
certificate  holder?" 

The  question  Is  answered  by  what  h..«  been  said  under 
n»jf>Ftlonp  two  and.  four  of  this  communication.  During  the  first 
year  "ftor  the  date  of  sale  the  certificate  holder  lias  no  rl0\t 
rfcrtr'oeter  In  the  por?r  sgslon  or  rental  of  tho  prsml  m Aether 
occupied  or  unoccu  led.  During  tho  eeoond  year.  In  the  event  the 
urealse*  la  not  a hemostead,  the  certificate  holder  has  the  right 
to  possession  unless-  thf-  owner  enters  Into  the  agreement 
writing  hereinbefore  referred  to*  The  right  of  possession  eons 
templates  also  the  right  of  renting  the  premises  and  receiving 
the  nrooeed*  therefrom,  «hloh  of  oouroe  must  be  credited  as  herein- 
before fltrted. 


▼X* 

"Has  the  oounty  court  the  right  to 
cotnromise  taxes  on  land,  after  It  has 
be**n  oifored  for  sale  the  first  time, 
where  there  was  no  sale?" 

The  power  of  the  County  Court  In  the  compromise  .of 
taxes  in  set  forth  In  reetion  9900,  page  427,  Laws  of  Uierourl 
1933.  This  section  reads  as  follows: 

"vhenover  It  shall  apparr  to  any 
oounty  court,  of  If  In  suoh  cities  the 
register,  city  clerk  cr  other  proper 
ofrloor.  th-’t  any  tract  of  land  or 
town  lot  oontained  in  naid  ’back  tax 
booh1  or  recorded  list  of  delinquent 
land  and  lot*  in  the  collector* a office 
is  not  worth  the  amount  of  taxes.  Interest 
and  coet  due  thereon,  as  charged  in  said 
'bach  tax  book*  or  recorded  list  of 
dollnaeent  land  and  lots  in  the 
collector’s  office,  or  that  the  some 
would  not  sell  for  the  amount  of  ouch 
taxes,  interest  end  cost.  It  shall  be 
lawful  for  the  said  court,  or  If  In  suoh 
cities  the  register,  olty  clerk  or  other 
proper  officer,  to  compromise  said 
taxes  with  the  owner  of  said  tract  or 
lot,  and  upon  payment  to  the  collector 


Honorable  Sen  A.  Baker 
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of  the  amount  agreed  upon,  a certificate 
of  redemption  shall  be  Issued  under  the 
seal  of  the  court  or  other  proer 
of floor,  which  shall  have  the  effect  to 
release  raid  lands  from  tho  lien  of  the 
state  and  all.  taxes  due  thereon,  as 
charged  on  said  'beck  tax  b ok*  or 
recorded  list  of  delinquent  land  end 
lots  in  the  collector *s  office;  and  In 
dase  slid  court  or  other  uroper  officer 
shall  Compromise  and  accent  a less 
amount  than  shall  ap  >ear  to  be  due  on 
any  tract  of  land  or  town  lot,  as 
charged  on  said  ‘back  tax  book*  or  re- 
corded list  of  delinquent  land  and  lots 
In  the  collector* s office,  it  shall  be 
the  duty  of  fcaid  court  or  other  pro  per 
officer  to  order  the  amount  so  paid  to 
be  distributed  to  the  various  funds  to 
which  said  taxes  are  due,  lnpro*  ortlon 
as  to  the  amount  receive^  bears  to  the 
whole  amount  charged  against  such  tract 
or  lot." 

By  virtue  of  the  foregoing  statute  It  appears  that  the 
exercise  by  the  County  Court  of  their  power  of  compromise  of  taxes 
depends  upon  a showing  or  at  least  a belief  that  the  land  will  not 
sell  for  the  amount  of  the  taxes,  interest  and  ooots.  The  faot  that 
the  land  had  once  been  offered  and  had  not  brought  the  amount 
of  taxes,  penalties  and  costs  could  be  considered  by  the  Court 
in  determining  whether  or  not  the  land  would  at  the  next  rale 
bring  a sufficient  amount  to  pay  the  taxes,  penalties  and  eosts 
which  would  then  be  due.  There  is  nothing  in  thle  section  restricting 
the  newer  of  the  County  Court  to  oases  involving  land  not  yet 
of  ered  for  sale.  In  the  absence  of  such  a limitation,  we  must 
construe  this  snot ion  to  effect  the  purpose  for  which  it  was 
enacted,  to-wi.t,  the  obtalni’ig  of  the  greatest  amount  of  revenue 
possible  at  the  least  possible  expense. 

It  is  therefor©  our  opinion  that  the  County  Court  has 
the  rlf#it  to  compromise  taxes  on  land  after  the  tract  has  once 
been  offered  for  sale  but  no  bid  sufficient  to  pay  the  amount  of 
taxes,  penalties  and  costs  receive  • 


J 
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fix. 

"If  the  owner  of  land  wants  to  pay  the 
taxes  on  land  after  it  has  onoe  been 
offered  for  sale,  does  he  pay  the  coots 
which  would  have  attached  In  ease  of 
•ale?1* 

Section  996£a,  page  430,  Lavs  Of  Missouri  1933,  provide! 

in  part: 

**  * ^provided,  however,  delinonent 
taxes,  with  penalty,  interest  and  costs, 
nay  be  paid  to  the  oounty  collector 
at  any  tla  * before  the  property  is  eold 
thorofor.*  * * *" 

This  provlclon  is  apocific  authority  for  the  County 
Collector  to  reoeipt  for  taxes,  penalties  and  interest  on  any 
tract  up  until  the  certificate  for  the  sane  is  actually  sold,  so 
that  in  the  event  a tract  is  once  offered  for  sale  and  not  sold, 
the  owner  may  pay  the  taxes  by  paying  the  amount  due  at  the  date 
of  sole,  which  includes  advertising  fees  and  all  other  costs 

Slus  penalty  interest  of  one  per  cent  per  month  beginning  in 
amiary  of  the  following  year. 

mi. 

•We  have  iesued  our  certificates  to  bear 
interest  at  10#  per  year.  In  the  event 
of  redemption,  as  we  have  now  some 
applicants  to  redeem,  does  the  owner  only 
pay  10#  for  the  time  only  during  which 
the  certificate  of  purchase  vac  outstanding, 
or  would  he  have  to  pay  the  whole  10# 
for  any  part  of  a year?" 

we  refer  you  to  Section  *963d,  page  433,  Laws  of  Missouri 
1933,  which  provides  in  part  as  follows: 

**  * *$uoh  certificate  of  purchase  shall 
also  recite  the  name  and  address  of  the 
owner  or  reputed  owner  if  known,  and  if 
unknown  then  the  party  or  parties  to 
whom  oao  traot  or  lot  of  land  was 
assessed,  together  with  the  address  of 
such  party,  if  nown,  and  shall  also  have 
incorporated  th  *rein  the  none  and  address 
of  the  purchaser.  Such  certificate  of 
purchase  s all  also  contain  the  true  date  of 
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the  cole  and  the  time  when  the  purchaser 
will  be  entitled  to  a deed  for  said  land. 

If  not  redeemed  as  in  this  act  provided, 
and  the  rate  of  Interest  that  such  cer- 
tificate of  purchase  shall  bear,  which 
rate  of  Interest  shall  not  exceed  the 
sum  of  ten  percent  per  annum,*  * * *• 

Alec,  Section  9956a.  page  457,  Lavs  of  Missouri  1935,  which  pro- 
vides In  part  as  follows: 

■*  * *By  paying  to  the  county  collector, 
for  the  use  of  the  purchaser,  his  heirs 
or  assigns,  the  full  sum  of  the  purchase 
money  na  ea  In  his  certificate  of  ’pur- 
chase and  all  the  costs  of  the  sale 
together  with  Interest  at  the  rate 
specified  In  such  certificate,  not  to 
exceed  ten  percentua  annually,  with  *11 
subsequent  taxes  which  have  been  oaid 
thereon  by  the  purchaser,  hie  heirs  or 
assigns,  with  interest  at  the  rate  of 
eight  per  centum  per  annum  on  such  taxes 
subsequently  paid,  and  in  addition 
thereto  the  p rson  redeeming  any  land 
shall  pay  the?  costs  incident  to  entry 
of  recital  of  such  redemption.*  * * *" 

By  virtue  of  theso  sctlone  It  is  apparent  that  the 
tax  cor t|if lent e issued  shall  bear  "Interest"  which  shall  "not 
exceed  the  sum  of  ten  percent  per  annum"  and  that  the  redeemer 
may  pay  the  amount  of  the  certificate  with  the  interest  it  bears 
Uhl  on  Bhall  be  "not  to  exceed  ten  percent  annually."  There  le 
no  other  provision  Indicating  any  intention  to  assess  this 
penalty  of  ten  per  centum  for  any  period  of  less  than  a full 
year.  In  the  absence  of  any  f’uchspecifio  provision  the  interest 
should  be  calculated  41:  would  any  other  obligation  bearing 
•ten  porcontum  per  annum".  It  should  be  calculated  exactly  from 
the  date  of  the  sale  to  the  date  of  redemption  at  the  rate  of 
■ton  oar  cent  per  annum."  Until  the  certificate  is  exactly 
one  year  old  there  would  be  no  Justification  for  charging  the 
full  ten  percent. 
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Kovember  19,  1956. 


- Honor- ble  Sam  A.  Bab^er 


IX. 

"A  question  as  to  the  merchants  tax; 

If  they  don’t  pay  their  tax  by  November 
1st,  do  they  then  have  to  pay  one  per 
oent  per  month  or  do  I coll  on  their 
bond?  Am  I personally  liable  for  their 
tax  if  their  bond  proved  to  be  insolvent?" 

Taxation  of  merchants  is  provided  for  in  Article  XT! I 
Chapter  69,  Revised  Statutes  of  Missouri  1929.  Tinder  the  pro- 
visions of  3eotion  10078  it  is  rea  >lred  th.  t a bond  be  given 
conditioned  upon  the  payment  on  or  before  November  first,  of 
the  year  following  the  amount  of  tax  due.  Section  l<OT9  provides 
a penalty  for  any  collator  who  shall  fall  to  reqlre  suoh  bond 
to  be  filed  and  assesses  a fine  of  not  less  than  one  hundred  nor 
more  than  five  hundred  dollars,  or  imprisonment  of  not  less  than 
six  months  in  the  county  Jail  for  each  failure.  Section  10080 
provides  the  form  of  suoh  bond.  It  Is  the  duty  of  the  County 
Collector*  under  the  provisions  of  ?eotlon  10  78  to  approve  suoh 
bond.  Jootlon  10081,  page  360.  Laws  of  Missouri  1931,  provides 
for  the  form  of  return  upon  which  the  amount  of  tax  Is  based, 
and  for  the  filing  of  such  return.  faction  10087  R.  9.  Missouri 
1929,  provider  as  follows: 

"1?very  person,  corporation  or  copartner- 
ship of  persons,  to  whom  a license  shall 
have  be on  granted  to  vend  good r,  wares 
and  merclnindi se,  who  has  filed  a oorreot 
statement  as  herein  required,  and  failed 
to  pay  the  amount  of  revonuo  eo  owing 
to  the  collector  of  the  pro  er  county, 
shall  be  deemed  to  have  forfeited  the 
bond  given  by  him  or  them  in  virtue  hereof, 
and  Judgment  shall  be  rendered  for  the 
plaintiff  in  damages,  for  double  the 
amount  of  such  revenue  and  costs." 

No  section  in  this  Artlole  provides  for  the  assessment 
of  any  penalty  other  than  that  set  out  above.  There  is  no  pro- 
vision attaching  the  one  per  cent  per  month  ponalty  to  delinquent 
merchants  tax  as  penalties  will  only  be  assessed  when  plainly 
and  oertnlnly  provided  for.  We  must  hold  that  the  one  per  cent 
per  month  pearl ty  Interest  provided  for  under  the  general  statutes 
on  del lnpuont  taxes  Is  not  applicable  to  merchants  taxes  provided 
for  in  Artlole  17.  The  penalty  there  set  out  is  a sum  equal  to 
the  amount  of  taxes  due. 
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Insofar  as  your  personal  liability  is  concerned  It  is 
our  vlen?  that  unlees  you  re  negligent  In  the  approval  of  the 
bond  you  could  not  bo  liable  because  of  the  insolvency  of  the 
sureties#  There  are  cer  aln  duties  pi  ced  upon  you,  as  for 
instance,  the  duty  to  promptly  institute  silt  without  delay 
upon  the  forfeited  bond  against  the  principal  and  the  sureties. 
Section  10  90,  If  you  perform  your  duties  conscientiously,  hon- 
estly with  reasonable  cere  and  diligence  you  will  not  be 
personally  liable  because  of  your  failure  to  collect  merchants 
taxes. 


Assistant 


APPROVED: 


jmar  r:  — 

(Acting)  Attorney  General 
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TAXATION 


Taxpayer  liable  for  valid  court  costs  when  paying  taxes  In 
suits  regardless  of  Senate  Bill  143. 


November  30,  1935 


Mr.  Lee  Barham 
Cleric  Circuit  Court 
Stoddard  County 
Bloomfield,  Missouri 


__  . Acknowledgment  Is  herewith  made  of  vour  letter  of 

November  23  requesting  an  opinion  of  this  office  on  the 
following  matter: 

"I  would  appreciate  very  much  getting 
your  opinion  on  the  following  matter, 
at  your  earliest  convenience. 


•A  tax  suit  on  General  Delinquent 
Taxes,  is  filed  in  this  office  in 
February,  1933.  Service  is  obtained 
on  the  defendant  or  defendants,  forth- 
with, then  the  suit  lays  domant, 
until  October,  1935,  and  the  defendant 
or  defendants  come  along  and  pay  the 
taxes,  to  the  Collector,  the  costs 
accrued  in  this  Court,  being  exempted 
or  not  collected,  by  the  County 
Collector,  for  the  reaeon  th. t Judg- 
ment had  not  been  rendered  on  said 
tax  suit. 


Whether  or  not  the  Court  costs  accrued 
on  said  tax  suit  or  suits,  when  Judg- 
ment has  not  been  rendered  against 
said  defendant  or  defendants,  is 
collectible,  I would  like  to  know." 


Mr.  Lee  Barham 


2- 


November  30,  1935. 


On  the  4th  day  of  April  1935,  this  office  rendered  an 
opinion  to  the  Honorable  George  Harrington,  Collector  of  Revenue 
of  Jackson  County,  Missouri,  wherein  the  following  conclusion  was 
reached: 

"It  is  therefore  the  opinion  of  this  office 
that  suits  instituted  prior  to  the  effective 
date  of  Senate  Bill  94,  Laws  of  Missouri 
1933,  page  425,  may  be  prosecuted  to  final 
Judgment  and  taxes  collected  by  execution 
if  necessary,  and  that  the  necessary  court 
costs  incident  to  such  procedure,  including 
statutory  attorney  fees,  may  be  collected 
from  the  taxpayer." 

From  your  communication  it  is  evident  that  the  tax  suit 
filed  in  February  of  1933,  was  instituted  prior  to  the  effective 
date  of  Senate  Bill  94.  Section  9982b,  page  445,  Laws  of  Missouri 
1933,  provides  as  follows: 

* * *as  to  suits  for  delinquent  taxes 
instituted,  but  not  merged  in  Judgment,  at 
the  effective  date  of  this  act  the 
collector  shall  have  the  right  to  proceed 
to  final  Judgment  and  foreclosure  of  the 
tax  lien  under  the  provisions  of  the  law 
as  it  existed  prior  to  the  passage  of  this 
act,  or  such  collector  may,  in  Els  dis- 
cretion, dismiss  such  suits  and  proceed 
to  foreclosure  of  the  tax  lien  under  the 
provisions  of  this  act,  subject  to  the 
preservation  of  rights  to  all  vail'd  costs 
and  commissions  that  may  have  already 
attached  in  such  character  of  suits  under 
the  law  as  it  existed  prior  to  the  passage 
of  this  act. " 

By  virtue  of  this  provision  it  is  within  the  discretion 
of  the  County  Collector  as  to  which  method  he  will  pursue  in  the 
collection  of  the  taxes.  However,  it  is  plainly  stated  that  in 
the  event  the  suit  is  dismissed  such  is  subject  to  the  preservation 
of  rights  to  all  valid  costs  and  commissions.  Your  County  Collector 
is  probably  proceeding  upon  the  theory  that  Senate  Bill  143,  found 
at  page  408,  Laws  of  Missouri  1935,  prevents  his  collection  of 
the  court  costs  which  have  accrued.  This  section  reads  as  follows: 
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Mr.  Lee  Sarham 


"That  all  penalties  and  Interest  on  per- 
sonal and  real  estate  taxes  delinquent 
for  the  year  1934  and  prior  years  shall 
he  co  iputed  after  December  31,  1934,  on 
the  same  penalty  and  Interest  basis  as 
the  taxes  delinquent  for  the  year  1934 
until  paid." 

In  the  opinion  of  April  4,  1936,  heretofore  referred  to, 
we  have  held  that  the  foregoing  section  does  not  prevent  the 
collection  of  valid  court  costs  which  have  accrued  prior  to  the 
time  the  taxes  are  paid,  as  it  Is  our  view  that  the  legislature 
did  not  contemplate  the  remission  of  these  costs.  Your  particular 
question  deals  with  the  proposition  of  a person  redeeming  the 
pro  erty  before  sale,  and  in  this  connection  I direct  attention 
to  Section  9952a,  page  430,  Laws  of  Missouri  1933,  which  provides 
in  part  as  follows: 

"Delinquent  taxes  with  penalty,  interest 
and  costs,  may  be  paid  to  the  County 
Collector  at  any  time  before  the  property 
1 s sold  therefor." 

It  Is  clear  from  this  provision  that  all  valid  penalties, 
Interests  and  costs  should  be  paid  at  the  time  the  taxes  are 
paid,  and  while  Senate  Bill  143  supra,  remite  a portion  of  the 
penalty  Interest  due  it  Is  not  to  be  construed  as  remitting 
valid  court  costs  which  have  accrued  on  suits  brought  before  the 
effective  date  of  Senate  Bill  94,  Lawsof  Missouri  1933,  page  425. 

CPpCLUSJpgf 


It  is  therefore  the  opinion  of  this  office  that  in  the 
event  the  taxes  are  paid  to  the  Collector  after  a suit  has  been 
instituted  therefor  in  February  of  1933,  that  the  taxpayer  is 
liable  for  valid  court  costs  which  accrued  on  such  tax  suits 
although  Judgment  has  not  been  rendered  thereon,  and  should  be 
calculated  as  a part  of  the  costs  and  collected  from  the  defendant. 


APPROVED: 

JOHN  V.:.  HUFFMAN,  Jr“ 
(Acting)  Attorney  General 


’ully  submitted. 


Q-.  WALT1IER,  Jr., 
Assistant  Attorney  General 
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TAXATION*  Certificate  holder  not  entitled  to  reimbursements  for 
improvements  made  during  redemption  periodc 


December  6,  1935 


Honorable  Gilbert  Barlow 
Prosecuting  Attorney 
Harrison  County 
Bethany,  Missouri 


Dear  Mr.  Barlow 


We  acknowledge  receipt  of  your  letter  of  November 
29,  1935,  requesting  an  opinion  of  this  office  on  the 
following  matter: 

"Question,  Can  a purchaser  recover 
compens  tion  for  improvements  at 
its  value  on  property  purchased  Nov. 

1935  if  made  immediately  after 
purchase  and  before  the  two  years 
after  the  date  of  sale,  especially 
to  protect  the  property  from  loss 
and  destruction  by  repairing  the 
roof  of  the  property  covering  the 
large  holes  over  a foot  or  two  in 
diameter?" 


Section  9964a,  page  434,  Laws  of  Missouri  1933,  pro 
vldes  in  part  as  follows: 

"The  purchaser  of  any  tract  or  lot 
of  land  at  sale  for  delinquent 
taxes,  homesteads  exce’oted,  shall  at 
any  time  after  one  year  from  the  date 
of  sale  be  entitled  to  the  immediate 
possession  of  the  premises  so  pur- 
chased during  the  redemption  period 
provided  for  in  this  act,  unless 
sooner  redeemed:*  * * * *" 
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The  purchaser  therefore  has  no  right  whatsoever  to 
possession  of  the  premises  for  one  or  two  years,  depending 
upon  whether  or  not  the  tract  Is  a homestead.  Being  without 
right  to  the  possession  of  the  premises  It  Is  hard  to  con- 
ceive under  what  circumstances  he  could  require  the  owner 
thereof  to  reimburse  him  for  any  improvements  made  thereon. 

It  should  be  kept  in  mind  that  under  the  Missouri  law  the  our- 
chaser  of  a certificate  for  taxes  is  in  a peculiar  position. 

He  obtains  only  such  rights  as  the  law  specifically  gives  him 
and  does  not  obtain  any  title  of  any  kind  until  the  giving 
of  the  Sheriff's  deed  at  the  expiration  of  the  redemption  period. 
Therefore,  any  Improvements  made  would  be  at  the  certificate 
holders  risk  unless  his  rights  are  specifically  provided  for 
in  the  law.  In  this  respect  Section  9956c,  page* 437,  Laws  of 
Missouri  1933,  provides: 

“In  case  any  lasting  and  valuable 
improvements  shall  have  been  made  by 
the  purchaser  at  a sale  for  taxes, 
or  by  Rny  perron  claiming  under  him, 
and  the  land  on  which  the  same  shall 
have  been  made  shall  be  redeemed  as 
aforesaid,  the  premises  shall  not  be 
restored  to  the  person  redeeming, 
until  he  shall  have  paid  or  tendered 
to  the  adverse  party  the  value  of 
such  improvements;  and,  if  the  parties 
cannot  agree  on  the  value  thereof  the 
same  proceedings  shall  be  had  in 
relation  thereto  as  shall  be  prescribed 
in  the  law  existing  at  the  time  of 
such  proceedings  for  the  relief  of 
occupying  claimants  of  lands  In  actions 
of  ejectment.  No  compensation  shall  be 
allowed  for  improvements  made  before 
the  expiration  of  two  years  from  the 
date  of  sale  for  taxes." 

While  the  first  sentence  of  this  section  gives  the 
general  right  to  the  purchaser  for  reimbursement  for  lasting 
and  valuable  improvements  yet  the  entire  first  sentence  Is 
modified  and  qualified  by  the  provisions  of  the  last  sentence 
which  effectually  denies  any  reimbursement  to  the  certificate 
holder  for  improvements  made  before  the  expiration  of  two  years 
from  the  date  of  the  sale. 
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CONCLUSION. 


In  view  of  the  foregoing  It  Is  the  opinion  of  this 
office  that  the  certificate  holder  cannot  recover  compensation 
for  improvements  made  on  the  property  covered  by  the  certificate 
of  purchase,  which  improvements  are  made  immediately  after 
the  purchase  and  before  two  years  from  the  date  of  sale. 


Respectfully  submitted^ 


WALTHER,  Jr., 


Assistant  Attorney  General 


APPROVED: 


JOHN  V;."HU™AN,  'Jr'.", 
(Acting)  Attorney  General 


TAXATION 


Collector  may  receive  taxes  on  part  of  a tract.  Divisio 
of  taxes  based  on  area# 


December  14.  1955 


Honorable  Sam  A.  Bate 
Collector  of  Revenue 
Bollinger  County 
Marble  Hill,  Missouri 


1.  Does  the  purchaser  have  the  right 
to  buy  a small  parcel  of  a tract  which 
will  generally  be  the  best  part  and 
pay  the  back  taxes  on  that  particular 
part? 


2.  If  so,  how  would  you  arrive  at 
the  value  of  this  parcel?" 

The  only  authority  that  you  as  County  Collector 
has  to  sell  a portion  of  a tract  of  land  for  taxes  is 
found  in  Section  9952d,  page  432,  Laws  of  Missouri  1933. 
Tlois  Section  provides  as  follows: 
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"When  more  than  one  tract  or  lot  be- 
longing to  the  same  person  shall  be 
for  sale  at  the  same  time,  in  the 
same  municipal  corporation  or  township, 
a part  of  one  of  said  tracts  or  lots 
shall  be  offered,  first  for  the  payment 
of  the  whole  sum  due  from  such  owner 
on  all  such  delinquent  lands  or  lots, 
or  otherwise;  and  If  no  person  shall 
bid  off  a part  of  such  tract  or  lot 
the  sum  required,  the  said  tract  or  lot 
shall  then  be  offered  to  the  highest 
bidder  for  cash,  and  if  any  amount 
shall  remain  due,  or  If  no  person  bid 
for  a part  or  all  of  one  tract  or  lot, 
each  of  the  other  tracts  or  lots  shall 
be  offered  In  like  manner  until  the 
required  sum  is  realized;  and  If  no 
one  bids  upon  a part  or  all  of  said 
tracts  or  lots  separately,  enough  to 
pay  the  amount  due.  then  the  whole  of 
said  tracts  and  lots  shall  be  offered 
together  and  sold  to  pay  the  taxes, 
penalty.  Interest  and  costs  thereon; 
provided,  however,  this  section  shall 
be  construed  directory  in  character 
and  a failure  to  comply  therewith  shall 
not  of  itself  invalidate  any  sale." 

This  Section  authorizes  the  offering  of  a part  of 
a tract  of  land  for  sale  but  before  a part  of  the  tract  can 
be  sold  "the  sum  required"  must  be  offered  for  the  tract. 

In  other  words,  in  no  case  shall  a sale  of  a part  of  a tract 
be  made  unless  the  bid  received  for  th  t part  is  sufficient 
to  pay  for  the  taxes  which  are  due  or  delinquent  on  the  whole 
tract.  In  the  event  the  bid  for  the  tract  is  insufficient  to 
pay  the  taxes  against  the  whole  tract  there  is  no  authority 
to  sell  the  portion  of  the  tract  but  the  whole  tract  must  be 
of fere i for  sale  and  sold  if  possible  for  all  the  taxes  that 
are  against  the  property.  There  is  no  authority  in  the  Jones- 
Munger  Law  for  selling  a tract  for  1934  taxes  and  accept 
from  the  ourchaser  the  amount  of  such  taxes  when  taxes  for 
Drior  years  ag  -Inst  the  tract  are  delinquent  and  unpaid.  If 
the  tract  is  sold  for  1934  taxes  it  must  be  sold  for  all  taxes 
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that  hare  accrued  for  the  years  prior  thereto.  Therefore,  It 
is  difficult  to  ascertain  how  an  occasion  would  arise  wherein 
a person  would  buy  a parcel  of  a tract  and  offer  to  pay  the 
back  taxes  on  that  particular  tract.  The  amount  of  nls  pur- 
chase bid  at  the  sale  should  be  sufficient  to  cover  all  prior 
accrued  taxes. 

It  is  therefore  the  opinion  of  this  office  that  a 

?urch  ser  at  a sale  tinder  the  Jones-Munger  Law  has  no  right 
o buy  at  such  sale  a small  parcel  of  a tract  and  nay  the 
taxes  on  that  particular  part. 

In  the  event  your  situation  is  not  as  above  des- 
cribed, to-wit,  that  the  Bales  of  a part  of  a tract  of  land 
were  not  sales  made  under  the  Jones-Munger  Act,  but  were 
sales  subsequently  made  by  the  owners  to  purchasers  who  have 
taken  title  to  a part  of  a tract  of  land,  the  situation  is 
controlled  by  the  provisions  of  Section  9913  R.  S.  Missouri 
1929,  which  seotlon  reads  as  follows: 

"Whenever  any  person  shall  pay  taxes 
charged  on  the  tax  book,  the  collector 
shall  enter  suoh  payment  in  hie  list, 
and  give  the  person  paying  the  rase 
a receipt,  specifying  the  name  of  the 
person  whom  paid,  the  amount  paid, 
what  year  paid  for,  and  the  property 
and  value  thereof  on  whioh  the  same 
was  paid,  according  to  its  description 
on  the  collector's  list,  in  whole  or 
in  part,  as  the  case  may  be.  and  the 
collector  shall  enter  'paid*  against 
each  tract  or  lot  of  land  when  he 
collects  the  tax  thereon.  The  collector 
shall  receive  taxes  on  part  of  any  lot, 
piece  or  parcel  of  land  charged  with 
taxes:  Provided,  the  persons  paying 
such  tax  shall  furnish  a particular 
specification  of  the  part,  and  if  the 
tax  on  the  remainder  of  such  lot  and 
parcel  of  land  shall  remain  unpaid, 
the  collector  shall  enter  such 
specification  in  his  return,  to  the 
end  that  the  part  on  which  the  tax 
remains  unpaid  may  be  dearly  known. 

If  payment  is  made  on  an  undivided 
share  of  real  estate,  the  collector 
shall  enter  on  his  reoord  the  name  of 
the  owner  of  suoh  share,  so  as  to 
designate  upon  whose  undivided  share 
the  tax  has  been  paid." 
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By  this  section  specific  authority  is  given  to  pay  the 
taxes  which  may  be  charged  on  the  tax  books  against  a part  of 
a tract,  but  it  is  required  that  the  party  paying  the  taxes  fur- 
nish a specific  derorlption  in  detail  of  the  tract  of  land  upon 
which  he  desires  to  r>ay  taxes.  This  section  does  not  provide  the 
manner  in  which  the  County  Collector  shall  determine  wh&i  pro- 
portion of  the  taxes  assessed  against  the  whole  tract  shall 
be  distributed  to  the  portion  or  the  tract  which  has  come  into 
the  hands  of  a new  owner  and  who  desires  to  pay  the  taxes  uoon 
his  portion  of  the  tract.  However,  this  issue  has  been  before 
the  Supreme  Court  of  the  State  of  Missouri  in  the  case  of  State 
ex  rel.  Realty  Company  et  al.  vs.  Koeln,  255  Missouri  301.  In 
this  instance  the  taxpayer  proposed  to  pay  the  taxes  on  a portion 
of  a tract  which  it  had  purchased  and  offered  to  pay  that  portion 
of  the  total  tax  bill  as  was  represented  by  the  area  of  the 
portion  upon  which  the  taxes  were  sought  to  be  paid.  The  Court 
in  this  case  stated,  1.  c.  303: 

"On  April  28,  1910,  the  relators  tendered 
to  the  defendant  five  hundred  and  ten 
dollars,  the  full  amount  of  all  taxes, 
interest,  penalties  and  costs  for  the  taxes 
for  the  year  1909  on  thct  part  of  the 
land  not  condemned  for  the  street,  com- 
puting the  amount  due  by  taking  such  pro- 
portion of  the  whole  tax,  interest,  penalties 
and  costs  as  the  unoondemned  land  Sore 
to  the  whole  tract  prior  to  such  condem- 
nation, according  to  area.*  «♦******• 

It  is  contended  that  the  various  parts  of 
suoh  tract  may  not  have  a value  in  pro- 
portion to  the  area,  and  that  the 
collector  has  no  suoh  powers  as  the 
assessor,  and  cannot  apportion  the  value 
of  the  different  parts  of  a tract  which 
has  been  assessed  in  solido.  There  is 
no  showing  in  this  case  th-^t  a payment 
in  pro  ortlon  to  the  area  is  not  equitable 
and  fair.  TOiether  such  proportion  should 
be  used  in  all  cases  we  will  not  now 
decide." 

From  the  foregoing  ruling  of  the  Supreme  Court  it  is 
apparent  a division  of  the  tax  based  ir  on  area  will  be  aonroved 
if  such  division  operates  fairly  and  equitably.  On  the  other  hand 
the  words  of  the  Court  throw  a doubt  upon  a division  uaaea  upon 
area  if  such  division  would  be  unfair  and  inequitable  and  therefore 
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It  would  ant> ear  that  In  the  event  a person  sought  to  nay  taxes  on 
the  basis  of  area  when  such  basis  did  not  afford  a fair  and 
equitable  proportion  of  the  taxes,  such  a division  might  not  be 
upheld  by  the  Courts.  It  should  be  kent  in  mind  that  we  are 
referring  to  those  cases  which  properly  fall  within  the  provisions 
of  Section  9913  and  not  those  oases  which  fall  within  the  pro- 
visions of  Section  9955d,  page  436,  Laws  of  Missouri  1933. 

It  would  therefore  be  the  opinion  of  this  office  that 
the  County  Collector  is  recmired  to  use  Judgment  and  discretion 
in  proportioning  the  amount  of  taxes  due  against  a part  of  a 
tract,  that  sucn  division  should  be  upon  the  basis  of  area,  un- 
less such  a division  would  result  in  an  unfair  and  inequitable 
division  of  taxes,  in  rtiich  latter  event,  the  collector  should 
make  the  division  on  some  equitable  and  fair  basis. 


ly  submitted, 


APPROVED: 


G.  WiJ/nf£R,  Jr., 
Assistant  Attorney  Ge: 


JUHH  1 

(Acting)  Attorney  General 


TAXATION  Ai« D REVENUE: 


Drainage  taxes  not  cut  out  by  sale  under 
Senate  Bill  94  for  state  And  county  taxes. 


I 


. 1 1 


January  8,  1935. 


Ur.  R.  F.  Baynes 
Tax  Attorney 
lev  Madrid  County 
lev  Madrid,  Missouri 


Dear  Mr.  Baynes: 

In  accordance  with  your  request  we  render  you  an  opinion 
on  the  following  questions: 

"(1)  What  will  be  the  status  of  delinquent 
drainage  taxes  after  sales  had  for  State 
and  County  taxes  for  the  County  Collector 
In  November  under  the  so-called  Jones  Tax 

LasT 


(2)  In  tne  event  Judgment  is  obtained 
prior  to  November  for  drainage  taxes,  what 
effect  will  the  sale  for  State  and  County 
taxes  have  on  the  judgment  for  drainage 
taxes?" 

prom  other  portions  of  your  communication  you  state  that 
you  axe  Interested  in  County  Court  Drainage  Districts  and  we 
shall  therefore  discuss  the  law  as  applied  to  suoh  districts, 
although  from  our  cursory  examination  of  Clroult  Court  Drainage 
District  lavs  there  does  not  appear  to  be  any  distinction  be- 
tween County  Court  Districts  and  Clroult  Court  Districts  in- 
sofar as  your  inquiry  is  concerned. 

I. 

SALS  FOR  STATE  AND  COUNTY 
TAXES  UNDER  JulKS  m UNGER  ACT 
DOES  N T ENTIRELY  ELIMINATE 
D- AIN  Aw  .'I  TRIG;  TAX  3. 

County  Court  Drainage  Districts  are  provided  for  In 
Article  II,  Chapter  64,  R.  S.  Mo.  1939.  The  entire  procedure 
for  the  c st&bll anient  of  such  districts  is  set  out  In  said 
article.  In  respeetto  the  drainage  district  assessments  levied 

to  provide  for  the  improvements  3eotlon  10828  provides  In  part: 
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"All  drainage  if  zee  provided  for  in  this 

article.  Including  rarlntenr  noe  taxes,  to- 
gether with  all  penalties  for  default  in 
payment  of  the  sene,  all  costs  In  oolleotlng 
the  seme,  including  a reasonable  attorney's 
fee  to  be  fixed  by  the  court  and  taxed  as 
coats  in  the  action  brought  to  enforce  payment 
shall  from  date  of  the  levying  of  the  same 
by  the  county  court  as  provided  herein, until 
paid,  constitute  a lien,  to  vhloh  only  the 
lien  of  the  state  for  state,  oounty,  school 
and  road  taxes  shall  be  paramount,  upon  all 
of  the  lands  assessed,  and  shall  be  oollected 
in  the  sAiae  manner  as  state,  oounty  and  school 
taxes  upon  real  estate  are  collected."  • • •■ 

y speolfic  provision  it  is  therefore  declared  that  drainage 
taxes  provided  for  in  the  article  concerning  oounty  oourt  drainage 
districts  are  to  be  Inferior  to  state  taxes  for  state,  oounty  and  sohool 
and  road  purposes.  Therefore,  it  appears  that  the  purchaser  of  the 
tax  oertlficate  under  the  Jones  hunger  Act,  otherwise  known  as  Senate 
Bill  94,  oeoocies  possessed  of  ab  interest  which  shall  be  equal  to  a 
first  line  on  the  property  Involved,  rfhat  effeot  if  any  this  is  to 
have  upon  the  drainage  district  taxes  is  to  be  determined  by  the  nature 
of  this  interest  and  what  rights.  if  any,  the  drainage  district  has  af- 
ter such  sale. 

tie  oust  remember  that  the  lien  for  taxes  is  not  changed 
by  the  Jones  lunger  Act,  and  that  after  all  that  act  is  but  a pro- 
cedural statute  for  the  enforcement  of  liens  whloh  are  of  the  same 
nature  after  the  passage  of  this  act  as  they  were  before,  *e  therefore 
look  to  the  statutes  establishing  these  liens  and  deolwlnns  concerning 
then.  Decision*  determining  the  nature  of  state  and  oounty  liens 
and  drainage  tax  liens,  end  the  extent  and  priority  would  still  be 
applicable  under  the  Jones  '*unger  Act  insofar  as  the  sale  proceeding 
Itself  la  concerned.  One  of  the  moat  recent  oases  determining  the 
reeoeotlve  priority  of  drainage  district  assessments  and  state  and 
oounty  taxes  is  that  of  Little  River  Drainage  District  vs.  Theopard, 
a decision  of  the  Supreme  Court  in  Banc,  reported  at  7 3.w.(2d) 

1013.  In  this  case  the  plaintiff  brought  suit  to  collect  delinquent 
drainage  taxes  assessed  for  the  years  1921  to  1927.  The  answer  alleged 
as  a complete  defense  that  the  land  was  sold  under  Judpnent  of  the 
olroult  oourt  for  general  state  and  county  taxes  due  for  the  years 
1921  to  1924,  and  defendant  claimed  under  that  tax  title.  The  question 
of  the  priority  of  these  taxes  and  respective  rights  of  the  parties 
after  the  sale  for  state  and  oounty  taxes  were  the  problems  determined 
bearing  upon  the  issues  here  considered.  The  Court  held  in  effeot  that 
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as  the  drainage  district  was  not  a party  to  the  suit  it  was  not  bound 
by  the  decision  and  that  its  lien  for  drainage  district  taxes  was 
not  cut  out  by  such  sals  but  that  it  could  redeem  the  property  from 
the  purchasers  at  such  sale,  or  could  proceed  to  enforce  its  lien  for 
drainage  taxes  and  the  purchaser  at  such  sale  could  then  redeem  the 
property  by  paying  the  state  and  county  taxes  for  which  the  property 
had  been  sold.  In  the  course  of  the  opinion  the  Court  stated,  1.  c. 
1014: 

•The  lien  for  state  and  county  tax  shall  be 
paramount.  The  statute  doe6  not  say  that 
it  shall  necessarily  destroy  the  district 
lien  for  special  taxes.  The  plaintiff  district, 
according  to  the  stipulation  and  the  finding 
of  the  trial  court,  was  not  made  a party  to 
this  proceeding.  lo  person  or  corporation  can 
be  affected  by  a proceeding  to  which  he  or  it 
is  not  made  a party,  and  that  applies  to  tax 
sui t s.  For  instance,  the  state's  lien  for 
taxes  is  superior  to  a prior  mortgage  lien, 
a si  a sale  under  such  tax  lien  conveys  title 
to  the  purchaser  but  does  not  affect  the 
mortgagee's  right  to  redeem.*  • 

The  foregoing  decision  is  in  respect  to  taxes  levied  by 
a drainage  district  organized  by  the  Circuit  Court,  However,  a com- 
parison of  3ectlon  10764  R.  S.  Mo.  1929  with  Section  10628  herein- 
before quoted  in  pert,  shows  that  there  is  no  material  distinction 
between  the  lien  for  drainage  taxes  levied  by  a circuit  court  dis- 
trict and  the  lien  for  drainage  taxes  levied  by  county  court  districts. 
Ve  therefore  consider  this  case  directly  in  point. 

We  shall  now  turn  to  the  Jonee  Hunger  Act  to  determine 
what  provision  1b  there  made  for  the  redemption  of  property  after 
the  sale  of  the  tax  certificate.  Section  9S56A,  page  437,  Laws  of 
Missouri  1933,  provides  in  part  as  follows: 

"The  owner  or  occupant  of  any  land  or  lot  sold 
for  taxes,  gz  any  other  persons  having  an  in- 
terest therein,  may  redeem  the  same  at  any  time 
during  the  two  years  next  ensuing,  In  the 
following  manner:  By  paying  to  the  county 
collector,  for  the  use  of  the  purchaser,  his 
heirs  or  assigns,  tne  full  sum  of  the  purchase 
money  named  in  nis  certificate  of  purchase  and 
all  the  costs  of  the  sale  together  with  interest 
at  the  rate  specified  In  such  certificate,  not  to 
exceed  ten  percentua  annually,  with  all  sub- 
sequent taxes  which  have  been  paid  thereon  by 
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the  purchaser,  Ills  heirs  or  assigns,  with 
Interest  at  the  rate  of  eight  per  centum  per 
annua  on  such  taxes  subsequently  paid,  and 
In  addition  thereto  the  person  redeeming 
any  land  shall  pay  the  costs  Incident  to  entry 
of  recital  of  such  redemption.*  • • •• 

By  the  foregoing  provisions  any  person  having  an  Interest 
In  the  land  Is  privileged  to  redeem  within  two  years  after  the  sale 
by  complying  with  the  provisions  therein  set  out.  This  section  should 
be  construed  liberally  so  as  to  encompass  within  its  terms  all  persons 
or  par ties havingan  interest  In  the  land.  It  must  be  construed  as  per- 
mitting the  redemption  from  suoh  sale  by  the  drainage  district  or  by 
the  purchaser  under  the  drainage  district  sale. 

While  the  foregoing  covers  the  matter  of  your  Inquiry  we 
direct  further  attention  to  Section  9957,  page  438,  Lavs  of  Missouri, 
1933.  This  section  provides: 

"If  no  person  shall  reaeem  the  lands  sold  for 
taxes  within  two  years  from  the  sale,  at  the 
expiration  thereof,  and  on  production  of  cer- 
tificate of  purchase,*  • • • »the  oollector  of 
the  county  In  which  the  sale  of  suoh  lands  took: 
pi ■-  c e shall  execute  to  the  purchaser . his  heirs 
or  assigns,  in  the  name  of  the  state,  a convey- 
ance of  the  real  estate  so  sold,  which  shall 
vest  In  the  grantee  an  absolute  estate  In,  fee 
simple,  subject,  however  to  all  claims  thei c.ju 
for  unpaid  taxes  except  such  unpaid  taxes  ex- 
iting at  tl^-.e  of  the  pur ch  se  of  said  lands 
and  the  l^en  toi  which  taxes  was  inferior  to 
pne  lien  for  taxes  for  which  sals  trac  t or  lot 
oT~ lanu  was  sold.  • • • • «• 

The  purchaser  of  a tax  certificate  at  a sale  held  pursuant 
to  the  Jones  hunger  Act  la  authorized  to  obtain  a clear  title  to  the 
land  aescrlbed  in  the  certificate  at  the  expiration  of  two  years  of 
the  ante  of  sale  If  by  that  date  the  land  has  not  been  redeemed  by 
the  provisions  of  this  section.  The  title  whloh  he  obtains  Is  to  be 
free  and  clear  of  all  encumbrances,  charges  or  taxee  except  a lien 
wnlch  was  superior  to  the  lien  of  the  taxes  for  which  the  land  was 
sold.  Therefore,  in  the  event  that  redemption  Is  to  be  made  under  the 
provisions  of  this  act,  it  should  be  made  within  two  years  of  the 
date  of  sale,  for  ill  the  purchaser  of  the  certificate  obtains  a 
deed  therefore  It  appears  that  he  takee  the  property  free  and  clear 
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of  all  encumbrances  and  taxes  existing  at  tne  time,  and  which  were 
Inferior  to  the  ta  »e  for  which  the  lana  was  sold. 

CQMCnUoI DM. 

It  is  therefore  the  opinion  of  this  of floe  that  a sale  for 
state  and  aounty  taxes  under  the  Jones  hunger  Act  does  not  in  itself 
cut  out  tha  lien  of  drainage  districts  for  drainage  taxes. 

II. 

THE  nIEM  OF  DRAIMACE  TA1ES  IS 
MOt  EFFECTED  nY  THE  EMTRY  OF  A 
JUDO  MEET  ThEREFOKE,  MoR  IS  THEIR 
REDATIOM  To  STATE  AMD  CuUKTY  TAXE8 



It  is  recognized  that  the  lien  of  a Judgment  for  t&xeo  is 
but  an  extension  of  the  tax  lien.  The  lien  therefor  datlug  from  the 
assessment  or  levy  of  tne  tax  as  tht  case  may  be.  Under  the  prowl sions 
of  section  1083S  hereinbefore  quoted,  it  is  provided  that  the  lien  of 
drainage  taxes  shall  date  from  the  levy  of  the  same  by  the  county  court 
until  paid.  It  then  provides  that  such  llsn  shall  bs  paramount  except 
for  the  lien  of  the  state  for  stats,  county,  roan  and  school  taxes. 
Therefore,  the  lien  obtained  by  the  entry  of  judgment  Is  no  better  or 
worse  than  the  lien  given  the  drainage  district  taxes.  It  therefore 
appears  that  the  obtaining  of  the  judgment  prior  to  the  date  of  sale 
does  not  affeot  one  way  or  the  other  the  substantive  rights  or  priorities. 
The  purchaser  et  the  sale  for  drainage  taxes  would  be  entitled  to  the 
rights  of  redemption  provided  for  in  the  sections  of  the  Jones  hunger 
Act  hereinbefore  referred  to. 

In  a most  recent  case  decided  by  Division  Mo.  2 of  the  Supreme 
Court  styled  Dyer  et  al  vs.  harper  et  al.  the  Court  considered  Interest 
and  rights  of  a purenaser  at  a sale  for  state  and  county  taxes  and  the 
purchaser  at  tne  sale  for  drainage  district  taxss.  The  sales  were  held 
on  the  same  date.  The  Sheriff  fixed  a sale  for  state  and  oounty  taxes 
nnd  sale  for  drainage  district  taxes,  and  on  the  same  date  the  sheriff 
exeonted  deeos  to  both  purchasers.  The  dxalnsge  district  was  not  made 
a party  to  the  suit  for  state  ana  county  taxes.  The  Court  in  holding 
that  the  purchaser  at  the  sale  for  drainage  district  taxes  had  the 
right  to  redeem  the  property  from  tne  sale  for  state  and  county  taxes 
stated: 
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"Tbs  lien  created  by  tbs  judgment  for  state, 
county  and  school  taxes  was  superior  to  the 
lien  for  drainage  taxes.  In  the  suit  to 
enforce  the  collection  of  state,  county  and 
school  taxes  the  Big  Creex  Drainage  District 
Ko.  2 was  not  made  party  and,  therefore,  Its 
lien  was  not  aestroyec  by  a sale  under  such  a 
judgment.  At  & sale  unaer  a judgment  for 
drainage  taxes,  the  purchaser  would  acquire  the 
right  to  redeem  In  an  action  against  the  holder 
of  the  tax  title,  by  making  a proper  tender  of 
tbhe  amount  due  the  holder  of  the  tax  title.* 

The  foregoing  case  has  not  yet  bsen  reported. 

C0WCLD3I0H. 

It  Is  therefore  the  opinion  of  this  office  tbst  the  obtain- 
ing of  a Jud.  ment  for  drainage  taxes  would  not  effect  faworably  or  un- 
favorably the  priority  of  state  and  county  taxes  end  drelnaee  district 
taxes  or  the  rights  of  the  purchasers  at  sales  of  the  land  upon  which 
the  taxes  were  levied. 


ARRY  U.  KAUTMER,  Jr., 
Assistant  Attorney  General 


APPROVED: 


TTOY  McKlTTRIOK, 
Attorney  General 


Hu* : MM 


TAXATION  AND  REVENUE:  Section  55,  Title  23;  Federal  aid  will 

not  be  extended  to  states  who  change  the 
registration  fees , licenses , gasoline  taxes, 
etc., after  June  18,1934.  If  state  does 
make  changes  in  license  fees , etc .will  re- 
ceive only  one- third  of  the  amount  that 
state  would  be  entitled  to. 


January  16,  1935. 

. P 


Hon.  William  Barton, 
Representative  - Montgomery  Co., 
House  of  Representatives, 
Jefferson  City,  Missouri. 


i 


Dear  Sir: 


On  this  day  you  have  in  person  submitted  the 
following  question  to  this  department  and  requested  our  opinion 
on  same: 

"Under  the  Hayden- Cartwright  Act 
a Federal  Act,  relating  to  roads 
and  highways,  will  a reduction  in 
automobile  license  fees  by  an  Act 
of  the  General  Assembly  give  the 
Federal  Government  the  right  to  re- 
duce the  Federal  appropriations  to 
Missouri  for  highway  purposes  to 
one- third  of  the  amount  the  Federal 
Government  might  give,  or  will  the 
reduction  of  fees  cut  the  amount  of 
Federal  grant  to  the  amount  of 
reduction  of  license  fees?" 

In  1921  the  Congress  of  the  United  States  passed 
Section  12  of  Title  23  pertaining  to  the  submission  of  project 
statements,  approval,  and  setting  aside  share  of  Federal  aid. 

In  1928  under  Title  23,  Highways,  Section  12,  the  following 
amendment  was  made: 

0 

"***And  provided  further,  that  in  the 
case  of  any  State  containing  unappro- 
priated public  lands  and  nontaxable 
Indian  lands,  individual  and  tribal* 
exceeding  5 per  centum  of  the  total 
area  of  all  lands  in  the  State  in  which 
the  population,  as  shown  by  the  latest 
available  Federal  census,  does  not 
exceed  ten  per  square  mile  of  area,  the 
Secretary  of  Agriculture,  upon  request 
from  the  State  highway  department  of 
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such  State,  may  Increase  the  share 
payable  by  the  United  States  to  any 
percentage  up  to  and  including  the 
whole  cost  on  projects  on  the  primary 
system  of  Federal-aid  highways  and 
on  projects  on  the  secondary  system 
when  the  latter  is  a continuation 
of  a route  on  the  primary  system  or 
direetly  connects  with  a route  on  the 
primary  system  of  an  adjoining  State, 
but  such  State  shall  allocate  and 
expend  during  the  same  fiscal  year  upon 
some  other  project  or  projects  on  the 
Federal-aid  system,  under  the  direction 
of  the  Secretary  of  Agriculture,  the 
amount  it  would  have  been  required  to 
expend  upon  such  project." 

In  1930,  Seotlon  12a  was  enacted,  said  section  being 
as  follows: 

"The  limitation  of  payments  which 
the  Secretary  of  Agriculture  may  make 
is  Increased  to  '23,000  per  mile, 
exclusive  of  the  cost  of  bridges  of 
more  than  twenty  feet  dear  span: 

Provided,  That  the  Federal  participa- 
tion shall  be  limited  to  $13,000 
per  mile  until  the  original  certified 
seven  per  cent  system  of  such  State 
shall  have  been  surfaced:  Provided 
further,  That  any  such  increase  above 
$15,000  per  mile  shall  be  certified 
by  the  Director  of  the  Bureau  of  Public 
Roads  and  the  Secretary  of  Agriculture 
as  securing  actual  extension  of  the 
highway  system  or  economy  in  its  con- 
struction: Provided  further,  That  the 
limitation  of  payments  herein  provided 
shall  apply  to  the  public- land  States, 
except  that  the  same  is  hereby  Increased 
in  proportion  to  the  increased  percen- 
tage of  Federal  aid  authorized  by  section 
12  of  this  title.  The  provisions  of  thiB 
section  relating  to  the  limitation  of 
payments  per  mile  which  the  Secretary 
of  Agriculture  may  make  shall  apply  to 
all  funds  heretofore  appropriated  and 
available  for  payment  to  the  States  on 
April  4,  1930,  and  to  all  sums  hereafter 
appropriated  for  carrying  out  the  nro- 
vislon8  of  section  12  of  this  title. 

(July  11,  1916,  o.  241,  sec.  6,  39  Stat. 

355,  a s amended  Nov.  9,  1921,  c.  119, 
sec.  6,  42  Stat.  213:  Apr.  4,  1930,  c.  105, 
Sec.  3,  46  Stat.  141). * 
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Section  55,  Title  23,  Highways,  was  enacted  June  18, 

1934  and  is  as  follows: 

"Since  it  is  unfair  and  unjust  to 
tax  mo tor- vehicle  transportation 
unless  the  proceeds  of  such  taxation 
are  applied  to  the  construction, 
improvement,  or  maintenance  of  high- 
ways, after  June  30,  1935,  Federal 
aid  for  highway  construction  shall 
be  extended  only  to  those  states 
that  use  at  least  the  amounts  now 
provided  by  law  for  such  purposes 
in  each  State  from  state  Motor 
vehicle  registration  fees,  licenses, 
gasoline  taxes,  and  other  special  taxes 
on  motor- vehicle  owners  and  operators 
of  all  kinds  for  the  construction, 
improvement,  and  maintenance  of  highways 
and  administrative  expenses  in  connection 
therewith,  including  the  retirement 
of  bonds  for  the  payment  of  which  such 
revenues  have  been  pledged,  and  for  no 
other  purposes,  under  such  regulations 
as  the  Secretary  of  Agriculture  shall 
promulgate  from  time  to  time:  Provided, 

That  in  no  case  shall  the  provisions  of 
this  section  operate  to  deprive  any  State 
of  more  than  one- third  of  the  amount  to 
which  that  State  would  be  entitled  under 
any  apportionment  hereafter  made,  for 
the  fiscal  year  for  which  the  apportion- 
ment is  made." 

The  Extra  Session  of  the  57th  General  Assembly  of  Missouri 
in  1933-34  (Sec.  7761,  p.  99)  enacted  a law  reducing  the  license 
fees  on  motor  vehicles,  same  being  approved  by  the  Governor  on 
January  6,  1934. 


CONCLUSION 

Referring  to  Section  5b,  Title  23,  supra,  we  find  the 
clause  "After  JUne  30,  1935,  Federal  aid  for  highway  construction 
shall  be  extended  only  to  those  states  that  use  at  least  the 
amounts  now  provided  by  law  for  such  purposes  in  each  state  from 
state  motor  vehicle  registration  fees,  licenses,  gasoline  taxes, 
etc."  We  interpret  that  section  of  the  Federal  statute  to  mean 
that  Federal  aid  will  not  be  extended  to  those  states  who  change 
the  registration  fees,  licenses,  gasoline  taxes,  etc.  after  the 
effective  date  of  the  Act,  to-wit,  June  18,  1934,  and  if  the 
language  of  the  statute  is  to  be  read  literally,  any  state  which 
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does  decrease  the  license  fees,  gasoline  taxes,  etc.  would  only 
receive  such  aid  as  contained  in  the  proviso  therein,  to-wlt# 
one-third  of  the  amount  which  that  state  would  be  entitled  to 
under  any  apportionment  heraafter  made  for  the  fiscal  year  for 
which  the  apportionment  is  made. 


Respectfully  submitted. 


0LLIV2R  W.  NOLfW, 

Assistant  Attorney  General. 


APPROVED: 


WTlo:OT*iacg. 

Attorney  General. 


OWN:  AH 


MUNICIPAL  CORPORATION:  Motor  vehicle  tax  cannot  be 

imposed  on  a resident  who  re- 
sides in  the  corporate  limits 
but  who  stores  his  car  outside 
of  the  corporate  limits* 


April  22,  1955 


Honorable  William  barton 
Representative 
58th  Oeneral  Assembly 
Jefferson  City, Missouri 


FILED 

5 


Dear  Sir* 


This  Department  wishes  to  acknowledge  your 
letter  of  April  16,  wherein  you  state  as  follows: 

"has  village  with  population  be- 
tween 400  end  500,  by  ordinance, 
power  and  authority  to  place  motor 
vehicle  tax  on  resident  of  such 
village  who  resides  In  corporation 
limits  but  who  stores  car  in  garage 
outside  of  corporation  limits ?” 

action  7780c  R.SJIo,1929,  provides  In  part, that: 

"No  such  municipal  llcenae  tax  shall 
be  collected  from  a resident  of  such 
municipalities  of  motor  vehicles  used 
exclusively  outside  of  such  municipalities 


Dillon  on  Municipal  Corporations , Volume  4, 
lection  1588,  page  2407,  provides,  in  part,  that, 

"Among  the  most  usual  of  the  ex- 
press limitations  upon  the  power 
of  munlcloal  taxation  is  the  one 
confining  Its  property  within  the 
corporation," 
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Cooley  on  Taxation,  Volume  1,  Section  95,  page 
225,  provides.  In  part,  that, 

"a  municipality  cannot  tax  property 
situated  outside  Its  territorial 
limits." 


In  the  case  of  City  of  Flattsburg  v.  Clay  67 
uo*  App.  497,  1,  c.  500,  the  court  saldi 

"Under  the  agreed  case  the  situs 
of  these  cattle  of  the  defendant 
was  not  within  the  city  of  Flatts- 
burg but  In  Clinton  County,  and 
without  such  city  limits.  The 
authorities  then  are  uniform  and 
overwhelming  that  such  personal 
property  Is  not  to  be  taxed  for 
municipal  purposes." 


Cooley  on  Taxation,  Volume  1,  Section  93,  page 
221,  in  setting  out  reasons  for  such  a rule,  states  as 
follows  t 


"Those  oases  In  which  It  has  been 
held  Incompetent  for  a * * * * * 
municipality  to  levy  taxes  on  per- 
sons or  property  not  within  its 
limits  have  generally  Indicated 
the  want  of  Jurisdiction  over  the 
subject  of  tax  as  the  ground  of 
invalidity,  but  such  a burden 
would  be  Inadmissible,  also,  for 
the  reason  that  as  to  any  property 
or  person  outside  the  district 
In  which  the  tax  was  levied  the 
want  of  legal  Interest  in  the  tax 
would  preclude  its  being  subjected 
to  the  burden." 


irom  the  foregoing,  we  are  of  the  opinion  that 
a village,  town  or  city  cannot  enact  an  ordinance  placing 
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a tax  on  motor  vehicles  stored  or  used  exclusively  out- 
side of  its  territorial  Halts. 

a mo^or  vehicle  tax  Is  generally  regarded  not 
as  a tax  on  property  r.or  on  the  person  for  the  ownership 
of  the  vehicle,  but  on  the  privilege  of  using  the  vehicle 
on  the  streets.  In  other  words,  a motor  vehicle  tax  is 
generally  regarded  as  a privilege  tax.  Certainly  it 
cannot  be  said  that  a resident  who  has  his  vehicle  stored 
or  uses  it  exclusively  outside  of  the  city  limits  exercises 
sueh  a privilege.  As  stated  in  oerry  on  automobiles, 
Section  106,  page  tJ8,  thus, 

"This  lew  doss  not  Impose  a tax  on 
motor  vehicles  and  motorcycles  as 
property,  nor  Is  It  a tax  on  the 
person  for  the  ownership  of  the 
vehicle.  It  Is  a tax  for  using 
the  vehicle  upon  public  roads. 

It  is  in  the  nature  of  a toll  for 
the  use  of  the  hi  hway;  not  the 
vehicle  but  the  orlvlle  ge  of 
using  the  vehicle.  Is  taxed." 

Again,  In  the  ease  of  Ex  parte  Andrews  23  3.  ft. 
(2nd)  95,  1.  c.  96,  the  court  said; 

"The  statute  In  raakinr  this  require- 
ment may  be  in  part  a police  regu- 
lation, but  it  is  nlro  a rovenuo 
measure.  And  there  is  no  doubt  as 
to  the  particular  privilege  taxed; 
it  is  the  privilege  of  operating 
and  driving  a motor  vehicle  ’upon 
the  hl^ways  of  this  state.'  * « » 


It  seems  entirely  cloar  that  tha 
privilege  so  authorised  to  be  taxed 
Is  one  In  all  respects  like  the  one 
taxed  by  the  state  Itself  - the 
privilege  of  operating  and  driving 
mo^or  vehicles  upon  the  streets  and 
thoroughfares  of  the  municipality.  " 


Honorable  .1111  an  carton 


•4 


April  22,  1935 


If  It  oan  be  shown,  of  course,  that  a resident 
uses  the  streets  but  merely  stores  his  ear  outside  of 
the  corporate  limits  as  a subertfuge  to  avoid  payment 
of  the  tax,  then  he  is  clearly  liable  for  the  payment 
of  such  tax,  dut,  as  previously  stated.  If  he  does 
not  use  the  streets  and  lias  his  motor  vehicle  stored 
outside  the  corporate  limits,  such  a tax  cannot  be 
Imposed  on  him  by  ordinance. 


Respectfully  submitted. 


ffm.  ORR  SAW!  :RP 

Assistant  Attorney  General 


APHiOV!;  i 


RoTxctT TrWIcK — 

Attorney  General, 


v»OL: 

MVSxLC 


i jLL  T.vX: 


Governed  by  domicile  of  person. 
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Uoa.  .<111  lam  liar  ton, 
mouse  of  Representatives, 

56th  General  .^aeembly, 

Jefferson  blty,  iiecourl. 

*>ear  Sir: 

<»•  wish  to  acknowledge  your  letter  of  , ay  £0th, 
wherein  you  state  as  follows: 

"Joes  a perron  over  twenty-one  years 
and  under  sixty  years  who  works  in  a 
county  where  a poll  tax  is  demanded 
and  who  votes  out  of  the  county  and 
has  his  laundry  done  outside  of  that 
county,  have  to  pay  a poll  tax  in  the 
county  in  whloh  he  works  when  demanded' 

"section  7879,  R.  s.  Luo.  19E9,  seen* 
to  be  the  oeetlon  dee ling  with  this 
question. " 


section  7b79,  u.  «».  o.  19fc9,  provides  as 

follows : 


"In  all  counties  in  this  state  in  which 
the  county  court  shall  levy  a poll  tax 
It  shall  be  the  duty  of  each  roud  over- 
seer during  the  month  of  February  each 
year  to  prepare  a lit-t,  alphabetically 
arran^eci,  of  all  able-bodied  male  in- 
habitants in  his  district  over  the  of 
twenty— one  and.  under  the  a^e  of  sixty  years, 
alee  a list  of  all  other  able-bodied  :»le 
citizen*  over  the  ege  of  twenty-one  resid- 
ing in  his  district,  and  he  shall  file 
sold  lists  with  the  county  clerk  of  his 
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county  on  or  before  the  first  dsy  of 
kareh  following.  On  or  before  the  15th 
dsy  of  April  of  each  year  the  clerk  of 
the  county  court  shall  copy  the  11 et  of 
no.  es  furnished  hin  by  the  road  overseer 
of  tho  several  road  districts,  alphabeti- 
cally arranged,  on  a separate  tux  book, 
to  be  itnovm  as  the  poll  tax  book,  end 
shall  oxtend  opposite  each  nc?ie  the  poll 
tax  as  levied  by  the  county  court,  and  he 
shall  furnish  each  overseer  with  a copy  of 
ths  poll  tex  book  for  his  district.  ,»11 
persons,  corporations  end  copartners  are 
hereby  required,  on  application  of  the 
rood  overseer,  of  hlr,  her,  its  or  their 
district  to  furnish  to  sold  overseer  the 
naaea  of  all  persons  in  bis,  her,  its  or 
their  employ  who  ere  liable  to  the  pay- 
ment of  all  poll  tax  under  the  provisions 
of  this  article,  end  for  a willful  refusal, 
failure  or  neglect  to  do  to  within  ten 
days  after  such  ds:aand,  in  writing,  they 
ehsll  forfeit  end  pay  to  tho  eounty,  for 
the  benefit  of  the  eounty  sohool  fund,  the 
sun  of  one  hundred  dollars,  to  bs  recovered 
by  suit  brought  by  the  overseer  in  the 
nans  of  the  rood  district,  as  in  other 
civil  actions." 


Cooley  on  Taxation,  Vol.  4,  pegs  3505,  provides  as 

follows: 


"The  domicile  of  the  person  taxed  toverns 
the  plaee  where  poll  taxes  may  ho  imposed. '* 


In  the  case  of  In  re  ozlaa'  estate,  £9  d.  iff.  (id) 
£40,  1,  c.  £43,  our  court  said; 

"The  ruling  herein  depends  upon  the  proper 
construction  of  the  word  domicile,  our 
jupre~.e  Court  held  In  tie  aetata  of  Lank- 
ford, 27£  . o.  1,  197  3.  V,  147,  that  resi- 
dence is  largely  a laatter  of  Intention,  to 
be  deduced  fro  » ti  e acts  of  a perron. 
Kealdence  and  do  Idle  urc  used  inter- 


turn 
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chang eably,  and.  In  so  far  ae  they  apply 
to  the  situation  here  presented  aro 
synonymous. 

" ' -/Q: ilc  11.  That  plaoe  where  a man  has 
his  true,  fixed  rnd  perr  ament  home  and 
principal  establishment,  and  to  which 
wherxaver  he  Is  abcent  he  hae  the  Inten- 
tion of  returning* ' 

Bour*  Lew  diet.,  Vol.  1,  page  91S. 

Iroof  of  donlclle,  or  legal  residence, 
does  not  depend  upon  any  particular  fact, 
bat  upon  whether  ell  the  facts  and  circuai- 
ataneea  token  together  tend  to  establish 
the  feet*  Bngaglng  in  business  and  voting 
at  a particular  plaoe  are  evidence  of 
domicile  there,  though  not  conducive. 

Hayes  v*  liayos,  74  111*  312;  Inhabitants 
of  «ast  Livermore  v*  Inhabitants  of  F art.- 
in  l ton,  74  ke.  154.  To  oonatltuta  a 
change  of  doniolle  three  things  are 
essential:  (1)  heel dance  In  another  place; 
(r)  an  Intention  to  abandon  the  old 
domicile,  end  (3)  an  intention  of  acquiring 
a new  one.  Berry  v.  dicox,  44  Reb*  Of, 

■ . • <-49,  £1  « * ■ • . 7 0 G • II  has 

been  held  a wife's  renovul  Into  another 
etate  for  the  benefit  of  her  husband's 
health  and  n residence  there  for  twelve 
years  will  not  ehunge  the  original  domicile. 
In  re  Bead's  will,  40  Or.  500,  87  2*  763; 
ant or  v.  Oraff,  43  kd*  191. 

"A  person  can  have  but  one  domicile,  blob, 
when  once  established,  continues  until  he 
ronouneea  It  and  taicee  up  another  In  Its 
steed*  It  is  not  lost  by  temporary  absence. 
The  question  Is  one  of  faot  which  la  often 
difficult  to  deterrJme.  Words  and  ihresea, 
second  aeries,  Vol.  2,  page  133;  City  of 
Lebanon  v*  Blggers,  Ilf  Ky*  490,  Tl  S*  V* 
£13,  214. • 
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A person's  domicile  is  largely  a matter  of  intention, 
to  bo  deduced  from  the  acts  of  the  person.  In  the  instant 
case  we  are  presented  ?/ith  the  following  facts  that  might 
indicate  that  his  domicile  is  not  in  the  county  where  he  works: 
(1)  He  votes  outside  of  the  county,  and  (2)  he  has  his  laundry 
done  outside  of  the  county.  Our  courts  have  held  that  voting 
at  a particular  place  is  evidence  of  a domicile  there,  though 
not  conclusive,  and  we  are  of  the  opinion  that  the  same  reason- 
ing would  apply  in  the  case  of  laundry  done  outside  the  county. 
If  a person  has  a true,  fixed  and  permanent  home  and  principal 
establishment  in  one  county,  he  does  not  lose  it  by  engaging 
in  business  in  another  county.  To  constitute  a change  of 
domicile,  there  must  be  residence  in  another  place,  an  in- 
tention to  abandon  the  old  domicile,  and  an  intention  of 
acquiring  a new  one.  A person  can  have  but  one  domicile,  and 
it  is  not  lost  by  temporary  absence.  Proof  of  domicile  or 
legal  residence  is  not  dependent  upon  any  particular  fact, 
but  upon  whether  all  the  facts  and  circumstances  taken  together 
tend  to  establish  the  fact.  Ve  have  not  been  presented  with 
enougi  facts  to  determine  where  this  person  has  his  domicile. 
Voting  and  having  laundry  done  outside  the  county,  as  we  have 
previously  said,  i$  evidence,  but  not  conclusive. 

A person1 $ domicile  my  be  determined  by  aid  of  the 
rules  hereinabove  set  out,  and  if  it  is  found  that  his  domicile 
is  outside  the  county  in  which  he  works,  we  are  of  the  opinion 
that  a poll  tax  can  not  be  imposed  on  him  by  the  county  where 
he  works. 


Yours  very  truly, 


James  L.  HornBostel 
Assistant  Attorney  General 


APPROVED : 


HOY  kcklTTRICK, 
Attorney-Genera 1. 
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iARuc.H  AND  HaAUTY  bHOPS: 

I g.% 

C ITXc.S , TO'J'iNS  AND  VILLAGES)  Incorporatec  clties.towns 

and  villages  may  enact 

ordinances  re.-ulating  closing 
hours,  by  vlrt  .*•  of  House 
Hill  32. 


July  22#  193A 


Hon.  Mllliam  art on 
Hepreaentatlva  of  *.ontrou'/ry  County 
Jones burg#  Missouri 


•ar  Sir* 


This  Is  to  acknowledge  your  lottsr#  as  follows* 

"Under  House  bill  Number  32  e- powering 
unlolpallMes  to  regulate  the  closing 
hours  of  barber  and  beauty  shops#  may 
a village  provide  by  ordinance  that 
barber  shops  and  beauty  shops  shall 
be  closed  at  6*30  p.  m.  each  day* 
except  that  on  Saturdays  they  shall 
close  at  9*30  p.  m.  and  that  on  h611- 
days  they  shall  close  at  11*00  a* 


House  olll  32#  passod  by  the  i-lftyol^xth 
General  Assembly #and  approved  by  the  governor  April  16# 
1935#  without  an  emergency  clause#  beeoaee  affective 
August  87#  1935#  House  dll  *«o.  38  was  an  Aet 
"Authorising  all  Incorporated  cities#  towns  and  villages 
to  pass#  alter#  amend  and  repeal  ordinances  regulating 
the  closing  hours  of  barber  shops  and  beauty  shope." 
Section  1 of  said  Aet  provides  as  follows* 

"The  legislative  bodies  of  all  in* 
cor  orated  cities#  towns  and  villages 
are  beret/  empowered  to  pass#  alter# 
amend  and  repeal  ordinances  to  regulate 
the  hours  of  dosing  of  barbor  and 
beauty  shops." 


A 
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We  asBUTJO  the  constitutionality  of  the  ai>ove 
Act.  ihe  closing  hour*  sought  to  be  provided  for  by 
ordinance  for  terber  end  beauty  shops,  ss  stated  In  you r 
letter*  appear  to  be  reasonable* 

It  le  our  opinion  that  an  Incorporated  village 
nay  enact  an  ordinance  placing  the  dosing  hour  of  barber 
and  beauty  shops  at  6:50  ?.  M*  each  day  exeept  that  on 
Satunlays  the  tine  shall  be  9:30  P.  Mtl  and  that  on  holl* 
days  the  tlas  shall  be  11:00  A.  a**  under  and  by  virtue 
of  iiouse  bill  Ko.  32*  supra* 


Yours  very  truly* 


Janes  L*  Horn do* tel 
Assistant  Attorney  General 


APPKOVRDs 


h<\  icKiTfRirr- 

Attorney  General 
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COUNTY  BUDGET  aCT:  Liabilities  imposed  by  Sec.  20  do  not 
apply  to  officials  in  counties  of  less  than  50, JOOinhabitants 


■f 


August  26,  1955. 


Mr.  C.W.  Bess, 

Clerk  of  County  Court, 
Osceola,  Missouri. 


Dear  Sir: 


This  department  is  In  receipt  of  your  letter  of 
August  20  making  the  following  inquiry  regarding  the  County 
Budget  Act: 

"Under  the  above  law  our  county 
court  approved  the  budget  made  up 
for  this  year  by  this  of floe  the 
1st  of  February  this  year,  same 
being  made  according  to  seotions 
4 and  5,  S.B.  154  laws  of  1955. 


"as  suggested  in  ejection  5 of  the 
above  named  law,  one-fifth  of  the 
estimated  revenue  was  placed  in 
Class  5 which  in  this  instance 
amounted  to  ^9, 000. 00.  At  the  present 
time  warrants  have  been  allowed  by 
the  court  and  drawn  against  this  fund 
to  an  amount  slightly  in  ezeess  of 
$9,000.00.  In  our  opinion,  in  order 
to  carry  on  the  balance  of  the  year, 
it  will  be  necessary  to  use  practi- 
cally #9,000.00  more  against  Class 
5. 

"It  is  noted  in  Beetlon  £0  of  o.B. 

154,  Laws  of  1955  that  the  accounting 
officer  or  in  this  county,  the  County 
Clerk,  is  held  responsible  on  his 
bond  tor  all  warrants  written  against 
the  funds  of  any  class  in  ezeess  of 
that  estimated  for  that  fund.  Does 
this  section  apply  to  counties  of 
this  size? 


Ur 


C.h.  Baas 


,aug.  28,  1935* 


-2- 


"Section  1 of  this  act  stated 
that  *all  counties  now  or  here- 
after hawing  a population  of 
50,000  Inhabitants  or  less  accord- 
ing to  the  last  federal  census, 
shall  be  governed  by  Section  1 
to  8 Inclusive  of  this  act.* 

"Will  you  please  give  us  your 
opinion  as  to  whether  Section  20, 
3*B.  154,  Laws  of  1933,  applies 
to  counties  of  this  size,  population 
13,289,  and  if  so,  what  provision 
can  be  made  to  take  care  of  Class 
5 expenditures  for  the  balance  of 
this  year?" 


Your  precise  question  is  whether  or  not  oeotion  20  of 
the  County  Budget  Act  (Laws  of  Uo.  1933,  page  351)  is  applicable 
to  counties  of  the  population  of  St.  Clair.  Section  20  referred 
to  provides: 


"The  accounting  officer  shall 
be  personally  liable  and  liable 
on  his  bond  for  the  amount  of  any 
obligation  incurred  by  his  erro- 
neous certification  as  to  the 
sufficiency  of  an  appropriation  or 
of  a cash  balance,  or  for  any 
warrant  drawn  when  there  is  not 
a sufficient  amount  unencumbered 
in  the  appropriation  or  a suffi- 
cient unencumbered  cash  balance  in 
the  fund  to  pay  the  same,  or  for 
the  payment  of  any  amount  not 
legally  owing  by  the  county. 

"Any  officer  purchasing  any 
supplies,  materials  or  equipment 
shall  be  liable  personally  and 
on  his  bond  for  the  amount  of 
any  obligation  he  may  incur 
against  the  county  without  first 
securing  the  proper  certificate 
from  the  accounting  officer. 

"Such  other  officers  as  the  county 
court  may  require  shall  each  give 
surety  bond  in  such  amount  as  may 
be  fixed  by  order  of  the  county 
court  for  the  faithful  performance 
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of  his  duties  and  for  a correct 
accounting  for  all  moneys  and 
other  property  in  his  custody. 

The  sufficiency  of  the  sureties 
shall  be  approved  by  the  county 
court.  *ay  premium  on  such  bonds 
shall  be  paid  by  the  county. " 


section  1 of  the  Budget  Act  (Lavs  of  Mo.  1933,  page  340) 
reads  in  part  as  follows: 

"This  act  may  be  cited  and  quoted 
as  the  county  budget  law.  a11 
counties  now  or  hereafter  having 
a population  of  50,000  inhabitants 
or  less,  according  to  the  last 
federal  decennial  census,  shall  be 
governed  by  Sections  1 to  8 inclusive 
of  this  act.  * * * *«* 

Section  9 of  the  Act  (page  346)  provides: 

"In  all  counties  in  this  state, 
now  or  hereafter  having  a population 
of  more  than  50,000  inhabitants, 
according  to  the  last  federal 
decennial  census,  the  presiding 
judge  of  the  county  court  shall 
be  the  budget  officer  of  such 
county,  or  the  county  court  in  any 
such  county  may  designate  the  county 
clerk  a3  budget  officer.  The 
budget  officer  shall  receive  no 
extra  compensation  for  his  duties 
under  this  Act,  and  sections  9 
to  20  inclusive  of  this  Act  shall 
apply  to  such  counties." 

Inasmuch  as  the  above  quoted  section  states  that  counties 
of  more  than  50,000  Inhabitants  are  to  be  governed  by  Sections 
9 to  20  inclusive,  we  are  arf*  the  opinion  that  any  violation 
on  the  part  of  an  officer  insofar  as  it  relates  to  the  County 
Budget  Act  would  not  be  amenable  to  section  20.  Such  officer, 
if  liable,  would  be  subject  to  the  provisions  of  Section  8,  which 
provides  as  follows: 

" * * * *Any  order  of  the  county 
court  of  any  county  authorizing 
and/or  directing  the  Issuance  of 
any  warrant  contrary  to  any  pro- 
vision of  this  act  shall  be  void  and 
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of  no  binding  force  or  effect; 
and  any  county  clerk,  county 
treasurer,  or  other  officer, 
participating  in  the  issuance  or 
payment  of  any  such  warrant  shall 
be  liable  therefor  upon  his 
official  bond." 


Section  1 of  the  AOt  dlreots  the  county  court  to 
divide  or  classify  proposed  expenditures  into  six  classes 
and  to  sacredly  preserve  the  priorities  of  the  classes.  5ec 
tion  2 of  the  Act  sets  forth  the  six  classes.  There  is  no 
provision  made  in  the  event  the  estimates  are  less  than  the 
expenditures  in  any  one  class.  If  there  are  any  funds  in 
Class  6,  the  same  may  be  used  to  take  care  of  the  additional 
expense  which  has  arisen  in  Class  5. 

As  a further  suggestion,  at  the  close  of  the  fiscal 
year,  if  there  remain  any  excess  funds  in  any  of  the  classes 
after  all  the  priorities  have  been  sacredly  preserved,  such 
excess  may  be  transferred  to  Class  5 and  used  for  the  defi- 
ciency. 

Respectfully  submitted. 


OLLIVLH  W.  NGLJSM, 

assistant  Attorney  General 


aPFROYAD: 


JjH li  HuFl'kAN, 

(Acting)  Attorney  General. 
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EVIDENCE:  Evidence  of  incorporation  may  be  proved  by  parole 
evidence  ’There  original  records  are  destroyed. 


November  13,  1935. 
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filed 


Honorable  William  Barton 
Jonesbprg,  Mi srourl 


Dear  Sir: 

This  De  artment  is  In  receipt  of  your  letter  of 
November  1.  reouonting  an  or>i  lion  as  to  the  following  state 
of  facts: 

"Where  all  records  of  incorporation  \ 
of  a torn  have  been  deetroved  in  the 
Recorder*  s office  and  Count;  Clerk* s 
office  where  they  were  recorded,  is 
it  necersary  to  reincorporate  such 
town  under  the  laws  set  out  in  Revised 
Ftatutep  1929,  so  a?  to  be  in  a 
position  to  enforce  its  ordinances 
and  coll oo t its  taxes,  here  such 
proof  of  its  incorporation  as  above 
indicated  has  been  destroyed  and  oilier 
records  indicating  such  incorporation, 
eooeoleJly  where  "he  oueotion  mi#it 
arise  that  such  town  was  not  pro  erly 
Incorporated? 

As  you  might  recall  or  have  learned, 
the  Montgomery  County  Hecords  were 
burned  at  one  tine,  and  the  towns  in 
this  county  are  often  placed  in  an 
embarrassing  situation." 

In  22  Corpus  Juris,  page  1 29,  the  general  rule  is 
stated  as  follows: 

"In  rerpoct  to  secondary  evidence  of 
their  contents  when  the  originals  are 
lost  or  destroyed,  public  records  do 
not  differ  from  private  documents;  so 
^here  it  is  satisfactorily  shown  that 
public  records  have  been  lost  or 
destroyed,  their  contents  nay  be  aroved 
by  parol  or  other  competent  secondary 
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evidence,  provided  thr.t  the  existence 
of  other  artd  better  evidence  Is  not 
disclosed  by  the  olrounet  .nces  of  the 
case  or  the  character  of  the  evidence 
Introduced • 

Accordingly,  the  courts  have  admitted 
secondary  evidence  with  respect  to  the 
oontents  of  land  office  records;  school 
district  records;  the  record  of  an 
organisation  of  a plantation  for  election 
nuroones,  a record  of  an  ancient  grant 
from  nrcorletors  of  & town,  or  the 
minutes  of  a municipal  corporation;  and 
have  received  ouch  evidence  to  show  the 
Ino^rrOratlon  of  a town,  the  qualification 
of  a public  officer;  the  proceedings  of 
county  eoramlss loners;  the  sale  of  >ubllo 
lands;  the  establishment  of  a public 
road;  the  location  of  a railroad:  or 
the  provlelons  of  a municipal  ordinance. " 

In  the  case  of  Parry  vs.  falser,  57  Missouri  169,  1,  o. 

172,  the  Court  seldt 

*T;e  think  that  the  court  improperly 
excluded  the  parol  evidence  to  establish 
the  existence  and  contents  of  the  lost 
or  destroyed  record  of  the  Judgment.  The 
general  rule  is,  th  t if  a record  Is 
lost,  Its  contents  nay  be  proved  like 
any  oth<rr  document,  and  the  evldenoe  given 
in  this  case,  preliminary  to  the  proof  of 
the  contents  of  the  record,  was  sufficient 
to  prove  ltc  destruction.  In  fact,  the 
evldenoe  seems  to  be  almost  conclusive 
on  that  subject.  (Poulk  vs.  Colburn, 

40  Mo.  225;  1 Green  • Ev.,  Seo.  04,  p. 

509,  and  cases  there  cited;  Nwoomb  vs. 

Drummond,  4 Leigh,  57. J." 

In  the  case  of  The  Inhabitants  of  fitockbridge  vs. 

The  Inhabitants  of  7est-  tockbrl’ge,  12  Mass.  400,  a similar 

question  was  before  the  Court.  In  that  case  the  Court  said: 
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•But  the  act  of  incorporation  la  not  to 
be  found,  nor  can  any  record  relating  to 
it  be  discovered  In  the  secretary’s 
office.  From  the  faots,  however,  the 
preausntion  Is  violent,  that  the  town 
has  been  regularly  incorporated,  and 
that  the  record  has  been  in  some  way  lost 
or  destroyed.  The  existence  Of  the  record 
is  also  proved  by  the  deposition  in 
question  (a);  and  it  cannot  be  doubted, 
that  ’'  role  evidence  is  competent  to 
prove  the  existence  and  loss  of  a record. 
This,  then,  being  satisfactorily  proved, 
secondary  evidence  of  the  incorporation 
of  the  town  is  clearly  admissible  by  the 
rules  of  evidence  (b). 


camugaii 


In  view  of  the  foregoing  it  Is  the  opinion  of  this 
Department  that  secondary  evidence  may  be  admitted  to  prove 
the  incorporation  of  a municipal  corporation  where  the  original 
records  have  b*en  destroyed. 


Respectfully  submitted. 


approved* 


JOHN  W.  ROFFVAX,  Jr., 
Assistant  Attorney  General 


Attorney  General 
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CIRCUIT  CLERK  AND  EX-OFFICIO  RECORDER  OF  DEEDS  - not  entitled 
to  salary  during  time  of  suspension. 


Hon.  E.  W.  Bennett, 

Member  House  of  Representatives, 
Jefferson  City,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of  Febru- 
ary 13  enclosing  statement  of  William  H.  Welch,  former  Circuit 
Clerk  and  Recorder  of  Deeds  of  Dent  County.  Tour  letter  is  as 
follows : 

"The  County  Court  of  Dent  County 
. requests  me  to  ask  you  for  an 
opinion  as  to  their  liability  in 
connection  with  the  attached  copies 
of  a claim  filed  by  William  H. 

Welch  against  the  county. 

Mr.  Nolen  of  your  department  assisted 
in  the  trial  of  the  case  against  Mr. 

Welch,  and  I presume  will  remember 
the  facts  in  connection  therewith. 

I might  add  that  in  addition  to  the 
case  tried  by  Mr.  Nolen,  Mr.  Welch 
was  suspended  by  the  Judge  of  the 
Circuit  Court  for  failure  to  attend 
to  his  office  and  for  being  intoxi- 
cated. After  the  first  of  January 
of  this  year  a new  prosecuting 
attorney  went  into  office  and  he  has 
dismissed  all  of  the  cases  pending 
against  Mr.  Welch." 

As  the  writer  recalls,  the  original  action  was  brought 
under  Section  11201,  R.S.  Mo.  1929,  which  is  as  follows: 
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"If  any  public  officer,  whether 
state,  county,  city,  town  or  town- 
ship officer,  shall  be  intoxicated 
while  in  the  performance  of  any 
official  act  or  duty,  or  shall 
become  so  intoxicated  as  to  be 
incapacitated  to  perform  any  official 
act  or  duty  at  the  time  and  in  the 
manner  required  of  him  in  the  dis- 
charge of  the  duties  of  his  office, 
he  shall  be  deemed  guilty  of  a 
misdemeanor  in  office,  and  punished 
by  imprisonment  in  the  county  Jail 
not  exceeding  six  months,  or  by 
a fine  of  not  less  than  fifty 
dollars,  or  by  both  such  fine  and 
imprisonment;  and  if  there  be  no 
provisions  made  by  law  for  the 
removal  from  office  of  such  officer 
by  impeachment,  the  court  shall 
adjudge  the  defendant  to  have  for- 
feited his  office  and  declare  the 
same  vacant,  and  the  same  shall  be 
filled  as  provided  by  law  for  filling 
such  vacancy:  Provided,  that  no 
court  other  than  the  circuit  or 
criminal  court  of  record  shall  have 
power  to  adjudge  any  such  office  to 
be  forfeited  and  vacant." 

Pursuant  to  3ection  11201,  supra,  the  Circuit  Judge  who 
presides  over  the  Circuit  Court  of  Dent  County,  either  upon  his 
own  knowledge  or  from  information  obtained  from  others,  suspended 
the  Circuit  Cleric  during  the  time  in  which  certain  charges  were 
pending. 

Section  11682,  R.S.  Ido.  1929  provides; 


"When  any  court,  or  the  Judge  or  judges, 
or  a majority  of  them  in  vacation,  shall 
believe  from  their  own  knowledge  or  from 
the  information  of  others,  on  oath  or 
affirmation,  that  the  clerk  of  the  court 
in  which  they  preside  has  been  guilty  of 
a misdemeanor  in  office,  they  shall  give 
notice  thereof  to  the  attorney- general 
or  prosecuting  attorney,  stating  the 
charges  against  such  clerk,  and  requiring 
him  to  prosecute  the  same;  and  they  may 
suspend  such  clerk  from  office  until  a 
trial  can  be  had,  and  appoint  a temporary 
clerk,  who  shall  possess  the  same  qualifi- 
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cations,  take  the  same  oath  and 
give  like  bond  as  other  clerks,  and 
who  shall  possess  the  same  power, 
perform  the  same  duties  and  receive 
the  like  fees  as  other  clerks,  and 
shall  continue  In  office  until  the 
regular  clerk  shall  resume  his 
office  or  a successor  shall  be 
elected:  Provided,  however,  when  the 
county  court,  or  the  Judge  or  Judges 
thereof  of  any  county,  shall  prefer 
charges  against  the  county  clerk, 
as  aforesaid,  the  said  clerk  shall 
remain  in  possession  and  perform 
the  duties  of  his  office  by  giving 
bond  to  the  state  with  at  least  two 
solvent  securities;  said  bond  to  be 
fixed  and  approved  by  the  circuit 
Judge  of  the  county,  conditioned  that 
said  clerk  and  his  securities  shall 
pay  all  costs,  damages  and  fines 
which  may  be  assessed  against  him 
upon  his  trial;  and  if  said  clerk 
shall  fail  to  make  and  execute  said 
bond  within  fifteen  days  after  re- 
ceiving notice  to  do  so,  then  he 
may  be  suspended  as  provided  for  the 
clerks  of  other  courts.” 

You  state  that  the  charges  under  the  complaint,  or  infor- 
mation, have  been  dismissed  and  the  Clerk  now  files  the  attached 
statement  demanding  salary  during  the  period  of  time  he  was 
suspended.  Dealing  with  this  subject,  46  C.J.  , page  1016,  sec. 
236,  is  as  follows: 


"An  officer  lawfully  suspended  is 
generally  not  entitled  to  compensation 
during  the  period  of  suspension, 
whether  finally  removed  or  not,  and 
especially  where  the  statute  provides 
that  a suspension  shall  create  a vacancy. 
But  where  the  suspending  officer  is 
without  power  to  suspend  or  having 
power,  exercises  it  in  a manner  in 
contravention  of  a statute,  the  sus- 
pended officer  is  entitled  to  the 
compensation  of  the  office  during  the 
period  of  suspension;  and  in  some 
Jurisdictions  it  is  held  that,  when 
an  officer  is  suspended  pending  pro- 
ceedings upon  removal,  the  right  to 
recover  the  compensation  of  the  office 
is  forfeited  only  in  case  of  a con- 
viction. An  officer  suspended  without 
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cause  from  the  performance  of 
the  duties  of  his  office  by 
the  appointing  power,  but  not 
removed,  is  entitled  to  the 
salary  of  the  office  during  the 
period  of  the  suspension,  although 
the  suspended  officer  may  waive 
that  right  by  express  agreement 
or  by  conduct  from  which  such  an 
agreement  or  intention  on  his  part 
may  be  fairly  and  reasonably  in- 
ferred. An  officer  suspended  under 
a statute  which  expressly  provides 
that  no  salary  shall  be  paid  during 
the  period  of  suspension  is  not 
entitled  to  the  salary  of  the 
office  during  the  period,  although 
no  person  be  nominated  for  the  place 
or  appointed  to  discharge  its 
duties. " 

The  question  of  an  officer  receiving  a salary  while 
suspended  from  office  was  disoussed  in  the  case  of  Blackwell  v. 
City  of  Thayer,  101  Mo.  App.,  l.c.  663-665,  in  which  the  Court 
said : 


"An  officer  who  is  lawfully  suspended 
from  the  performance  of  his  duties 
can  not  recover  his  salary  or  wages 
for  the  period  covered  by  ‘he  suspen- 
sion, whether  he  is  finally  removed  from 
office  or  not.  Westburg  v.  Kansas  City, 
64  Mo.  493;  Howard  v.  St.  Louis,  88  Mo. 
656;  Lewis  v.  St.  Louis,  12  Mo.  App. 

570.  Those  cases  are  directly  in  point, 
while  State  ex  rel.  v.  Carr,  3 Mo.  App. 
6,  turned  on  certain  ordinances  of  the 
City  of  St.  Louis.  The  vital  ouestion 
in  this  case  is:  Was  Blackwell's 
suspension  by  the  mayor  and  council  a 
lawful  act;  that  is  to  3ay,  within 
their  charter  powers?  The  office  of 
marshal  in  a city  of  the  fourth  class  is 
elective,  but  the  power  is  conferred  on 
the  mayor  and  council  to  remove  an 
elective  officer  for  cause  on  a hearing. 
R.S.  1899,  sec.  5904.  But  does  the 
power  of  removal  carry  with  it  the  power 
to  suspend  pending  the  investigation  of 
the  charges?  On  this  point  there  is 
said  to  be  a conflict  of  authority  witfr 
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the  better  opinion  in  favor  of  the 
doctrine  that  the  power  to  remove 
does  not  include  the  power  to  suspend 
temporarily.  Mechem  on  Public  Officers, 
sec.  453.  Whatever  conflict  there  may 
be  the  point  was  settled  in  this  state 
by  the  decision  of  the  Supreme  Court 
in  State  ex  rel.  v.  Lingo,  26  Mo.  494. 

In  that  case  the  mayor  of  the  City  of 
St.  Louis,  pursuant  to  the  charter  and 
ordinances,  had  suspended  Lingo  from 
the  office  of  superintendent  of  the 
city  workhouse,  which  appears  to  have 
been  an  elective  office  at  that  time, 
and  had  appointed  the  relator.  The 
charter  authorized  the  mayor  and  council 
to  regulate  the  election  of  all  elective 
officers  and  to  provide  for  removing 
from  office  any  person  holding  an  office 
created  by  the  act  or  by  ordinance  and 
not  otherwise  provided  for.  Under 
that  charter  authority  an  ordinance  had 
been  passed  providing  for  the  suspension 
and  removal  of  city  officers,  which 
authorised  the  mayor  to  suspend  any 
offioer  who  willfully  violated  his  offi- 
cial obligations  and  to  appoint  a person 
to  fill  the  vacancy  for  the  time  being. 

The  question  arose  for  decision  whether 
the  portion  of  said  ordinance  which 
authorized  the  suspension  of  elective 
officers  by  the  mayor  was  valid,  and  it 
was  held  to  be  valid  because  the  power 
to  remove  includes  the  power  to  suspend, 
even  in  the  case  of  elective  officers. 

That  decision  is  conclusive  as  to  the 
validity  of  a similar  ordinance  of  the 
City  of  Thayer,  which  provided  that 
pending  the  investigation  of  charges 
preferred  against  an  officer,  he  might  be 
suspended  from  exercising  the  duties  of 
his  office  by  a vote  of  not  less  than  three- 
fourths  of  the  board  of  aldermen.  Blackwell 
was  suspended  by  a vote  of  that  majority; 
hence,  his  suspension  was  legal.  See  also 
State  ex  rel.  v.  Police  Commissioners,  16 
Mo.  App.  48;  Shannon  v.  Portsmouth,  54 
N.H.  183." 
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Vo  are  of  the  opinion  that  the  Circuit  Clerk  and  Sx-officio 
Recorder  of  Deeds  of  Dent  County  is  not  entitled  to  the  salary 
of  '3,513. 2fi  during  the  tine  of  his  suspension,  as  par  the 
attaohed  stater, ent,  provided  the  procedure  has  been  regular  and 
according  to  the  terms  of  the  statute. 

As  to  the  item  of  143.10,  we  conclude  that  this  is  a 
controversial  item  arising  from  the  audit,  and  it  may  or  may  not 
be  correct.  This  item  is  purely  a question  of  fact  and  we 
cannot,  therefore,  give  you  an  opinion  on  srane. 


Respeotfully  submitted. 


OLUVER  K.  NOLEN, 

Assistant  Attorney  General. 


API  ROVED: 


HOY  iVo.’l'TTRICK, 

Attorney  General. 
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CITIES,  Towns  & VILLAGES:  Authority  of  Board  of  Public  Works 

BOA ’D  of  public  works, 

CITY  OF  LOUISIANA  : Board  of  limited  powers. 
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Mr.  Da via  Penning 
/Ice-  resident 
Board  of  Public  .orks 
ouisiona,  Missouri 


Dear  Mir: 


Thi3  la  to  acknowledge  receipt  of  your  letter  of 
recent  date  In  which  you  request  an  opinion.  Your  lott  r 
ia  as  follows: 

"I  an  writing  you  for  an  opinion  for 
the  Board  of*  iublic  .orlcs  of  the  City 
of  Louisiana,  Missouri. 

The  City  of  Louisiana  has  just  completed 
tho  purchase  of  the  local  water  company, 

A bond  la  sue  was  carried  for  the  pur- 
chase of  tho  water  company  and  in  addition 
to  the  purchase  price  sevoral  thousand 
dollars  was  provided  for  the  repairing 
and  Improvement  of  the  plant.  The  pur- 
chase price  has  boon  paid,  the  water 
company  has  been  turned  ovor  to  the  city 
and  the  coney  for  repairs  and  Improve- 
ment a is  now  in  the  hands  of  the  City 
Council. 

The  -ay or  has  appointed  the  Board  of 
-ubllc  i.orks  and  the  appointments  liave 
beon  confirmed  b:  the  ity  Council. 

The  member 3 of  the  board  have  given 
bond  as  required  by  law  and  have  taken 
their  oaths  of  office.  The  water  company 
and  the  plant  have  been  turned  over  to 
the  board  and  the  board  has  assumed 
jurisdiction  of  the  entire  proporty. 
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"boction  7654  of  the  Revised  Statutes  of 
nissotorl  dofines  the  powers  of  the  board 
but  the  qu  stlon  has  arisen  as  to  the 
expenditure  of  the  money  r ow  in  the 
hands  of  the  City  for  repairing:  and 
improving  the  present  plant.  -hall  this 
work  be  done  under  the  supervision  of 
the  City  Council  or  under  the  supervision 
of  the  Board  of  i'ublic  i orks  Just  whore 
does  the  authority  of  the  hoard  of 
nubile  orks  begin?" 


bupplonentlng  your  lotter  of  request  v;e  have  before 
us  a copy  of  Ordinance  Ho.  3G34,  adopted  and  approved  by  the 
City  Council  of  the  City  of  Louisiana,  of  date  of  February 
2,  1934;  and  also  in  connection  with  your  lotter  we  have 
your  telephonic  oonraunication  in  which  you  state,  as  we  under- 
stand It,  that  the  City  of  Louisiana  has  heretofore  votod 
onds  to  the  extent  of  210,000  for  the  purpose  of  construct- 
ing water  vrork3  system,  and  bonds  to  the  extent  of  £70,000 
for  tho  purpose  of  constructing  sanitary  sewor  system,  be 
are  alBO  informed  that  your  City  has  purchased  tho  two  old 
oystena  ow  in  use  for  the  sun  of  £130,000  and  that  tho  balance 
of  the  fund,  to-wit,  .150,000  Is  desired  to  bo  uaed  for  the 
rehabilitation  of  both  systems,  be  are  also  informed  that  the 
City  of  Louisiana  is  operating  undor  a special  charter. 


Your  question  is  — bhall  this  noney  to  bo  spent  for 
repairing,  improving  and  rehabilitating  the  system  of  w ter 
works  anc!  sewerage  now  owned  by  tho  City  of  Louisiana,  be 
under  the  supervision  of  the  City  Council  or  under  tho  super- 
vision of  the  board  of  Public  ork3  of  said  city  heretofore 
appointed? 


Soction  7651,  R.  S*  Mo.  1929,  provides  as  follows: 

"Any  city  of  the  third  or  foufcth  class, 
and  any  town  or  villa  e,  and  any  city 
now  organised  or  which  nay  hereafter  be 
organized  and  having  a special  charter, 
end  whioih  now  has  or  may  hereafter  have 
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"less  than  thirty  thousand  Inhabitants, 
shall  hove  power  to  erect  or  to  ac  uire, 
by  pxirchose  or  otherwise,  'nalntain  ond 
operate,  waterworks,  gas  works,  electric 
light  and  power  plant,  steam  heating 
plant,  or  any  other  device  or  plant  for 
furnishing  light,  power  or  heat,  telephone 
plant,  or  exchange,  street  railway  or  any 
other  public  transportation,  conduit  system, 
public  nuditorium  or  convention  hall,  which 
are  hereby  declared  public  utilities,  and 
such  cities,  towns  or  villages  are  hereby 
authorised  and  empowered  to  provide  for 
the  erection  or  extension  of  the  same  by 
the  Issue  of  bonds  therefor,  and  any  city, 
town  or  village  which  may  own,  maintain 
or  operate,  and  which  may  hereafter 
accuire,  by  purchase  or  otherwise,  end 
operate,  or  which  may  engage  in  the  con- 
struction of  any  of  the  plants,  systems 
or  works  mentioned  in  this  section,  is 
hereby  authorized  and  empowered  to  estab- 
lish, by  ordinance,  within  such  city,  town 
or  village,  an  executive  department  to  be 
known  as  the  ’board  of  public  works,*  to 
consist  of  four  persons,  electors  of  said 
city,  town  or  village,  who  have  resided 
therein  for  a period  of  two  years  next 
before  their  appointment,  #)0  shall  be 
appointed  by  the  mayor  of  such  city,  town 
or  village,  and  confirmed  by  the  cormon 
council  in  such  anner  as  other  appointive 
office rs  of  such  city,  town  or  village  are 
appointed  a-. d confirmed.  The  members  of 
such  board  shall  hold  office  for  a term  of 
four  yearB  each,  or  until  their  successors 
are  appointed  and  ru a 11  fled:  Provided, 
that  the  members  of  said  bo^rd  shall  hold 
office  for  a term  of  four  years  each, 
except  the  first  incumbents,  as  members 
of  Bald  board  of  public  works,  who  shall 
be  appointed  and  hold  office  for  the  term 
of  one,  two,  three  and  four  years  respec- 
tively. w 


fection  7652,  R.  S.  Vo.  1P29,  provides  for  the  appoint- 
ment of  non-parti son  bo^rd  of  pu: lie  works. 
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he  powers  nnd  duties  of  the  Board  of  Public  ?orks  are 
provided  in  section  7654,  It.  S.  Mo.  1929,  * ich  Is  as  follow*: 

" henever  nny  such  city  mentioned  in  sec- 
tion 7651  shall  have  by  ordinance  estab- 
lished a board  of  public  works,  as  he rain 
provided,  such  board  so  established  In 
such  city,  town  or  village  shall,  during 
the  existence  of  said  board,  have  the 
power,  and  it  shall  be  its  duty,  to  take 
charge  of  and  exercise  control  over  any 
water  works,  gas  works,  electric  light 
and  power  o3ant,  steam  heating  plant  or 
any  other  device  or  plant  far  furnishing 
light,  power  or  heat,  telephone  plant  or 
exchange,  street  railway  or  any  other 
public  transportation,  conduit  system 
or  any  other  public  utility  whatever  which 
nay  be  owned  by  such  city,  town  or  village 
at  the  tine  such  board  is  so  established, 
or  which  nay  be  thereafter  established  or 
8cruired  by  such  city,  town  or  village, 
by  purchase  or  otherwise,  and  all  appur- 
tenances thereto  belonging,  aid  shall  en- 
force the  performance  of  all  contracts 
aid  * rk,  and  have  charge  and  custody  of 
all  books,  property  aid  assets  belonging 
or  appertaining  to  such  plant  or  plants." 


/nd  said  Board  of  Public  Works  may  be  given  additional 
powers  by  the  common  council  of  said  city  under  the  provisions 
of  Lection  7655,  R.  S.  Ko.  1929,  which  Is  as  follows: 

"Said  board  shall  also  exercise  such  other 
power's"" and  perform  such  other  duTTes  in 
the  'super Intend'eRce^oF" public  works,  im- 
provements ' y'd  repair's  constructed  by 
authority  of  the  com^on^councll  or  owned 
by  the  city  as  may  be  prescribed  by 
ordinance.  Said  board  shall  moke  all 
necessary  regulations  for  the  government 
of  the  department  not  inconsistent  with 
the  general  laws  of  this  state,  the 
charter  of  such  city  or  the  ordinances 
thereof." 
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Section  766C,  K#  5.  Vo.  If  29,  provides  that  the  --.oard 
of  public  V.orks  ray  assess  and  collect  and  provide  for  the 
rotes  to  be  charged,  all  of  which  shall  be  under  the  super- 
vision of  the  Board  of  Public  works  subject  to  the  ordinance  of 
such  city,  town  or  village. 

fry  the  provisions  of  Section  7654,  supra,  uoted  above, 
the  Board  of  Public  Works  shall  "have  the  power,  and  it  shall 
be  its  duty,  to  tske  ohr.rge  of  and  exercise  control  over  any 
water  works,  g»»s  works,  electric  light  and  power  plant,  steam 
heating  plant  or  any  other  device  or  plant  for  furnishing 
light,  power  or  heat  etc.'1 

And  if  the  further  powers  are  granted  by  the  common 
council,  under  Section  7655,  supra,  the  "said  board  shall  also 
exercise  such  other  powers  and  perform  such  other  duties  in  the 
superintendence  of  public  works,  improvements  and  repairs 
constructed  by  authority  of  the  common  co  ncil  or  owned  by  the 
city  as  may  be  prescribed  by  ordinance." 

±e  ta  e it  that  when  the  city  creates  a Board  of  Public 
'orks  under  Lection  7651,  supra,  that  the  board  of  Public 
orks  tans  the  powers  ns  set  fo?’th  in  Lection  7654,  supra,  and 
if  the  Council  sees  fit  it  nay  further  give  to  the  Board  of 
iublic  Works  the  powers  under  Lection  7655,  supra. 

In  Ordinance  No.  3634, of  the  City  of  Louisiana,  creating 
the  Board  of  Public  Works,  it  is  provided,  among  other  things, 
as  follows  (Lection  5): 

"bald  board  of  Public  orks  shall  have  under 
it 8 special  change  the  City  \ster  Plant 
and  City  Sanitary  Pernor  System  and  all  appur- 
tenances thereunto  belonging,  rod  shall  have 
the  management  and  control  of  the  City  Water 
Plant  and  £ewer  ■ygtem  a->cl  oT  the  assessment 
0^  water  rstes  ana  sewer  rates  and  the 
collection  of  revenue  therefrom." 

By  thl 8 section  the  City  Council  has  only  delegated 
certain  powers  to  the  Board  of  Public  Works  and  limited  their 
powers  to  the  management  rod  control  of  sane.  The  raestlon, 
then.  Is  whether  the  ioard  of  Public  Works  under  the  terms  of 
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this  ordinance  would  h;  ve  n right  to  expend  the  £ 150, 000, 
or  part  of  aa  e,  for  the  rehabilitation  of  the  two  system* . 

In  determining  Jhat  it*  powers  are,  we  rrast  first 
ascertain  what  the  tern  "have  the  management  and  control" 
means. 

In  38  C.  J.,  page  521,  the  tern  "manage"  is  defined 
as  follows: 

"A  term  meaning  to  administer : to  carry 
on;  tr  conduct;  to  control;  to  direct; 
to  direct  or  conduct  affairs;  to  direct 
the  concerns  of;  to  govern;  to  guide; 
to  handle;  to  have  under  control  nnd 
direction;  to  order;  to  oversee;" 

Ihe  Century  Dictionary  defines  the  word  "men  agement " 
as  "the  act  of  managing  by  direction  or  regulation;  conduct; 
administration;  governing;  direction;  guidance;  caring;  charge; 
superintendence."  It  defines  the  word  "control"  as 

mealng.  "subject  to  authority;  direct;  regulate;  govern; 
dominate;  to  have  superior  force  and  authority  over." 

The  standard  Dictionary  defines  "management"  as  "carry 
on;  directing;  conducting;  superintendence;  having  the  general 
management,  conduct  and  direction  of  somethin^;  act  as  responsible 
or  executive  head”,  and  defines  "control"  as,  "to  exercise  s 
direct,  restraining  or  governing  influence  over;  regulate; 
regulating  power;  restraining  or  directing  Influence." 

Bouvier's,  3d  Revision,  p.  2073,  defines  the  word 
"manage"  to  mean,  "direct;  control;  govern;  administer;  oversee." 

In  the  case  of  -ehneider  v.  City  of  Ann  Arbor,  162  M.  W. 
113  (Mich.),  the  court  said: 

"The  board  of  public  works  is  not  the 
governing  body  of  the  city;  it  is  o 
board  of  limited  powers." 

Prom  the  rending  of  the  statutes,  and  ordinance  of  the 
City  of  Louisiana  creating  the  Uoard  of  Public  orks  and  dele- 
gating to  them  certain  powers  under  the  ordinance,  we  think 
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that  its  powers  have  bean  limited  to  superintending  the 
operation  of  the  two  systems  and  not  delegated  to  them  the 
power  to  expend  the  ,150,000  for  the  rehabilitation  of  the 
two  system*,  snd  that  the  power  of  improving,  repairing,  and 
rehabilitation  of  the  systems  is  still  in  the  City  Council 
of  the  City  of  Louisiana. 

Of  course,  wo  do  not  mean  to  sny  that  the  Board  of 
Public  t.orks  would  not  hove  the  right  to  improve  ard  make 
repairs  of  the  two  syste-  s incidental  to  its  operation,  but, 
in  the  e pendlture  of  such  a large  sum  which  in  this  case 
exceeds  the  original  cost  of  both  systems,  we  think  that  the 
expenditure  is  tinder  the  .lurisdiction  of  the  City  Council. 


COfCLLSIOH. 

It  is,  therefore,  the  opinion  of  this  Department  that 
*be  expenditure  of  this  money  itnder  the  statutes,  nnd  ordinance 
ns  adopted,  is  under  the  supervision  of  the  City  Council. 


Very  truly  yours. 


COVKLL  H.  HKWITT 

Assistant  Attorney- General. 


APPhOVfcOl 


TreriTcrmrcg — 

Attorney-General. 
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INTOXICATIN'’:  LIQUORS:  Change  of  corporate  name  does  not  require 
new  license. 


April  18,  1935. 


Department  of  Liquor  Control, 
State  of  Missouri, 

Jefferson  City,  Missouri. 


Gentlemen : 


This  department  is  in  receipt  of  your  letter  of 
April  17  requesting  an  opinion  as  to  the  following  state 
of  facts: 

"We  are  enclosing  copy  of  letter 
written  to  the  Williams- Jennings  Co., 

Inc.,  212  W.  Phelps  St.,  Springfield, 

Mo.,  attached  to  the  original  letter 
written  by  the  Williams- Jennings 
Beverage  Co. 

As  stated  in  the  copy,  it  is  our 
opinion  that  the  Jennings  Beverage 
Co.,  Inc.,  must  obtain  a new  wholesale 
liquor  permit,  due  to  the  fact  that 
the  Williams- Jennings  Beverage  Company 
is  no  longer  in  business. 

Mr.  Sam  Ware,  attorney  for  the  Jennings 
Beverage  Co.,  states  that  Mr.  Jennings 
bought  1,000  shares  of  stock  from  llr. 
Williams,  and  he  now  has  full  control 
of  the  business,  with  two  other  stock- 
holders in  the  corporation.  The  records 
of  the  Corporation  Department  show  that 
there  has  been  a change  in  the  corporate 
name. 

We  are  enclosing  the  copy  of  previous 
opinions  which  was  submitted  by  Mr.  Ware. 

In  brief,  he  argues  that  a change  in  the 
corporate  name  does  not  necessitate  a new 
permit.  We  argue  that  a new  corporation 
must  have  a new  permit.  We  base  our  con- 
tention on  Section  16  of  the  Liouor  Control 
Act  • " 
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Section  16  of  the  Liouor  Control  Act  of  Missouri  (Laws 
of  Mo.  1933-34,  Extra  Session,  page  77)  provides: 

"No  license  issued  under  this  act, 
shall  be  transferable  or  assignable." 

The  records  in  the  Corporation  Dep*t.  of  the  Office  of 
Secretary  of  State  of  i/issouri  show  that  the  Wi  11  iaraa- Jennings 
Beverage  Company,  the  original  corporation,  and  the  corporation 
in  whose  name  the  wholesale  liquor  permit  was  Issued  by  the  Sup- 
ervisor of  Liquor  control  is  still  In  existence  and  in  good 
standing.  However,  the  name  of  the  corporation  has  been  changed 
to  the  "Jennings  Beverage  Co.,  Inc." 

With  regard  to  the  question  of  whether  a change  of  cor- 
porate name  creates  a new  corporation,  we  respectfully  refer 
your  attention  to  the  case  of  Rawleigh  Co.  v.  Grigg,  191  S.W. 
1019,  wherein  the  Court  said  (l.c.  1020-1021): 

"The  contract  of  guaranty,  as  with 
any  other  obligation,  was  made  to  and 
for  the  benefit  of  the  corporation  and 
not  the  mere  name,  and  whether  such 
corporation  retained  its  then  name  or 
took  a new  one  would  make  no  difference. 

3 Thompson  on  Corporations,  Sec.  3191, 
says : 

*The  fact  that  a corporation  changes 
its  name  does  not  affect  its  identity, 
neither  does  it  release  It  from  the 
obligation  to  pay  its  debts,  nor  prevent 
it  from  recovering  on  contracts  or  prom- 
ises made  to  it  in  its  former  name. 

Generally  a change  of  name  has  no  effect 
whatever  upon  either  the  existence  or 
identity  of  a corporation,  or  any  right 
flowing  to  or  from  it.  Where  the  name 
has  been  lawfully  changed,  unless  other- 
wise provided,  the  corporation  should  sue 
in  its  new  name.  A change  of  the  cor- 
porate name  affects  neither  its  identity 
nor  its  rights,  and  neither  lessens  nor 
adds  to  its  obligations.  A contract 
entered  into  with  a corporation  which 
subsequently  changed  its  name  may  be 
sued  upon  in  the  new  name  of  the  corpora- 
tion; and  the  complaint  and  summons  may 
be  amended  by  inserting  the  new  name.*" 
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CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  the  change  of  the  corporate  name  from 
"Will lams- Jennings  Beverage  Co."  to  "Jennings  Beverage  Co." 
worked  no  change  in  the  entity  of  the  corporation,  which 
remained  the  same.  Terminal  Ice  & Power  Co.  v.  American 
Fire  Ins.  Co.,  187  S.W.  564.  It  is  therefore  our  further 
opinion  that  Section  16  of  the  Liquor  Control  Act,  supra, 
i 8 not  applicable  to  the  facts  as  presented  in  your  letter 
and  that  a new  wholesale  liquor  permit  need  not  be  obtained 
by  the  Jennings  Beverage  Co. 

Respectfully  submitted. 


JOHN  W.  HOFF!' AN,  Jr., 
Assistant  Attorney  General 


APPROVED: 


'Roy  ~tec , : <5g," 

Attorney  General. 
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NON- I NT OHC ATI NO  BEER:  New  permit  neoessary  under  law  as  amended, 

by  58th  General  Assembly  of  the  State  of  ioissouri. 


May  8,  1938* 


Hon.  I.J.  Becker, 

Supervisor  of  Liquor  Control, 
Jefferson  City,  Missouri* 


Deer  sir: 


This  department  is  in  reeelpt  of  your  letter  of 
May  f requesting  am  opinion  as  to  the  following  state  of 
facte: 

"In  confirming  ur*  Decker’s 
telephone  conversation  of  today, 
we  respeotfully  request  an  opinion 
on  the  following  subject: 

"What  la  the  etatus  of  the  $10.00 
3.*£  beer  permit  that  has  been 
Issued  by  the  Food  a Drue  Depart- 
ment? Does  Senate  Bill  #54,  as 
recently  passed  by  the  Legislature 
and  signed  by  the  Governor,  raising 
the  lloenee  fee  from  $10*00  to 
$85*00,  make  the  $10*00  permit  void? 

"We  quote  this  as  a specific  example, 
but  In  conclusion  does  Senate  Bill 
#04  make  all  permits  that  have  been 
Issued  by  the  Food  and  Drug  Depart- 
ment void?  This  would,  of  oourse. 

Include  the  $5*00  original  paokage 
permit,  the  *50.00  distributors* 
permit,  and  the  $500.00  manufacturers' 
permit.  • • • ♦ • 

Section  13139c,  Lews  of  Missouri  1933,  page  £58 

provides : 

"Before  any  permit  required  by  this 
article  shall  be  Issued,  the  annual 
fee  required  therefor  shall  be  paid 
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Into  the  State  Treasury,  and 
the  receipt  for  auoh  payment 
filed  in  the  office  of  the  food 
and  Dtu g Comical  oner*  * * * * * 


This  section  of  our  law  has  been  by  the  58th  General 
Assembly  of  the  state  of  Missouri  expressly  repealed  and  a new 
section  13139c  enacted  in  lieu  thereof,  as  found  in  Comlttee 
Substitute  for  Genate  Bill  No*  54  as  passed  by  the  58th  General 
.sacmbly.  This  section  now  provides t 

"Before  any  permit  required 
by  this  article  shall  be  issued, 
the  annual  fee  required  therefor 
shall  be  paid  into  the  State 
Treasury,  and  the  receipt  for 
such  payment  filed  In  t!  a office 
of  the  Supervisor  of  Liquor 
Control,  • * • * • 

The  general  principle  of  lew  respecting  this  problem 
is  found  in  33  C,  J,  534,  wherein  it  lc  aalds 

"A  licensee  takes  his  permit 
subject  to  the  contingency  that 
there  may  be  changes  In  the  lews, 
ni opt o.i  in  the  exercise  of  the 
police  power,  which  will  render 
his  privilege  less  valuable  or 
his  res-oneibi 11 ties  greater; 
and  the  feet  of  hie  bolding  e 
valid  licence,  or  of  bis  having 
paid  money  for  it,  doss  not 
exempt  him  from  the  operation 
of  atatutsa  or  ordinances  subsequent- 
ly passed  imposing  additional  bur- 
dens upon  lloensed  dealers,  or 
sabjeetlng  their  business  to  new 
restrictions  or  limitations,  A 
11 esses  granted  to  sell  licuor 
in  a county  is  so  defense  to  s 
prosecution  for  celling  therein 
after  the  taking  effect  in  the 
county  of  a general  prohibitory 
law," 

In  the  ease  of  Bx  farts  Tasearszsa,  106  8,v,  398,  the 
court  Lad  before  it  a similar  problem.  In  that  ease  the 
rolator  on  May  28,  1909  obtained  a license  entitling  him  to 
pursue  the  business  of  retailing  latoxloatlng  liquors  for 
twelve  months,  A now  lew  was  enacted  which  went  into  effeet 
on  July  18,  1907  and  provided  for  new  regulations  for  the  eels 
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of  Intoxicating  liquors  end  d colored  that  all  lava  or  parts 
of  lows  In  oonfllot  therewith  wars  expressly  repealed.  The 
Court  held  that  relator  had  no  authority  to  sell  tinder  his  license 
obtained  on  nay  20,  1907  after  the  passage  of  the  new  law  on 
July  12,  1907,  and  said: 

"We  deem  It  unnecessary  to 
pursue  this  subject  further, 
for  the  authorities  are  too 
eleer  for  dlseusslon  that,  when 
the  Baskln-KoGregor  bill  went 
Into  effect  on  the  12th  of  July, 

It  not  only  expressly  repealed  all 
former  lavs  with  reference  to 
retail  of  liquors  in  Texas,  as 
provided  for  under  the  toms  of 
the  act,  but  that  the  ropeal  by 
substitution  is  os  equally  certain. " 


C0HCLU3I QW 


Xn  view  of  the  foregoing.  It  Is  the  opinion  of  this 
department  that  lnaswrueh  as  Section  13139e,  Lavs  of  uo.  1932, 
page  258  has  been  repealed  by  Committee  Substitute  for  3enate 
Bill  No.  54  as  passed  by  the  58th  General  Assembly  and  a new 
section  (section  13139c)  enacted  in  lieu  thereof  by  said  kot  of 
the  General  Assembly,  ell  pereons  dealring  to  deal  In  the  manu- 
facture or  sale  of  noa-lntoxlcatlng  beer  ea  provided  in  Lave  of 
Mo.  1933,  page  255  as  amended  by  Committee  substitute  for  Senate 
Bill  No.  54  ae  passed  by  the  58th  General  Assembly  must  secure 
new  penults  to  engage  In  said  business  from  the  Supervisor  of 
Llouor  Control  of  tbs  Stats  of  Missouri. 


Respectfully  submitted. 


JOHN  V.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 


APFRGV^D : 


m iyto'mwrcg. 

Attorney  General. 
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IKTOXICATINC  LIQUOR: 


Corporation  operating  two  wholesale  liquor  businesses 
in  this  State  required  to  take  out  a wholesale  liquor 
dealer's  lioense  for  each  place  of  business. 


£'11 

May  15,  l^Zb. 


Hon.  E.  J.  Decker 
Supervisor 

Department  of  Liquor  Control 
State  of  Missouri 
Jefferson  City,  Mlseouri 


Dear  Sir: 


Tnis  will  acknowledge  receipt  of  a letter  from 
your  office  which  reads  as  follows: 

"We  find  oureelves  facing  a condi- 
tion which  we  think  is  not  oovered 
by  the  present  liouor  control  aot. 

"The  -Wagner  Brewing  Co.,  Cranite 
City,  111,,  have  established  branch- 
es at  3617  Hebert  3t.  St.  Louis,  and 
105  E.  Coates  St.,  Moberly,  These 
wholesale  permits  were  applied  for 
and  purchased  uy  the  Wagner  Comnany 
at  a cost  of  £100,00  each.  The  ooia- 
oany  also  nays  the  state  gallonage 
tax  of  ll.OO  t>er  barrel.  The  permits 
were  issued  as  resident  permits,  and 
we  are  of  the  opinion  that  non-reside  -t 
permits  should  have  been  issued.  How- 
ever,due  to  the  faot  that  this  is  a 
very  close  question  we  are  asking  for 
an  opinion  to  be  rendered  by  your  de- 
partment. 

"We  are  enclosing  the  applications  for 
the  two  brnnohes,  as  well  as  the  two 
permits  and  all  literature  that  per- 
tains to  this  specific  ORse.  We  would 
appreciate  your  opinion  at  the  earli- 
est possible  date,  so  that  we  .my  ad- 
vise the  Wagner  Brewing  Company  as  to 
their  status  in  this  state.” 
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Section  21  of  the  Liquor  Control  Aot  of  the  State 
of  Missouri,  found  at  page  84,  Laws  of  Missouri,  Extra 
Session,  1933.1934,  specifies  the  amount  to  be  charged 
and  collected  ay  the  Supervisor  of  Liquor  Control  for 
issuing  various  kinds  of  liquor  licenses.  Said  section 
was  not  repeal ed  or  amended  by  the  Act  of  the  58th  General 
Assembly,  recently  signed  by  the  Governor.  Said  section 
provides  in  mart: 

"For  the  sale  of  intoxicating  liquor 
by  a wholesale  dealer,  or  a wholesale 
liquor  dealing  agent,  the  sum  of  one 
hundred  ($100.0  ) dollars,  for  handling 
intoxicating  liquor  containing  not  in  ' 
excess  of  five  (5  ) oer  cent  of  alcohol 
by  weight;  •***." 


8aid  seotion  provides  further: 

"For  the  sale  of  intoxicating  liquors 
by  every  person  residing  without  this 
state,  who  shell  solicit,  receive  or 
take  orders  for  the  sale  of  intoxicat- 
ing liquors  within  this  state,  by  a 
wholesale  liquor  dealing  agent,  as 
herein  defined,  the  sum  of  one  hundred 
( 2100.0  ) dollars,  for  handling  intoxl 
eating  liquor  containing  not  in  exoess 
of  five  (5 •£)  per  oent  or  alcohol  by 
weight;  ••**" 


And  further: 

"Provided,  however,  the  payment  of  one 
license  by  any  non-resident  liquor  deal- 
er, shall  include  the  right  to  solicit 
business  in  this  state  by  as  many  agents 
as  he  may  wish  to  employ.  ••••■ 


Said  section  defines  a wholesale  liquor  dealing  agent 
as  follows: 

"The  ‘wholesale  liquor  dealing  agent'  is 
defined  to  be  any  person  who  solicits,  re- 
ceives or  takes  orders  for  the  purchase 
and  delivery  of  any  intoxicating  liquor 
to  any  person  in  this  state." 


We  call  your  attention  to  Seotion  30,  which  is  still 
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la  force  and  effect,  not  havin-  been  repealed  or  amended 
by  the  new  Act  of  tne  58th  General  Assembly.  Said  seotlon 
reads  In  part  an  follows: 

"3eotion  20.  On  approval  of  the  ap- 
plloatlon  and  payment  of  the  lioense 
tax  herein  provided,  the  Supervisor 
of  Liquor  Control  shall  grant  appli- 
cant a lioense  to  oonduot  business  In 
the  state  for  one  year  from  date  of  the 
license.  A separate  Hoc  :se  shall  be 
required  for  eacl.  place  "of  faualnessT^**" 


It  Is  olaln  from  a reading  of  Seotlon  21,  supra,  that 
the  payment  of  one  lioense  by  a non-resident  liquor  dealer 
gives  him  the  right  to  solicit  business  in  this  9tate  by 
as  many  agents  as  he  may  wish  to  employ.  However,  accord- 
ing to  your  letter  and  files,  the  Wagner  Brewing  Company 
i 8 doing  more  than  merely  soliciting  business  by  agents. 

They  have,  in  fact,  established  two  branoh  offices  in  this 
3tate,  and  at  both  places  are  carrying  on  the  business  of 
a wholesale  liquor  dealer,  including  the  storing  and  de- 
livering of  their  products.  We  are  informed  by  the  corpora- 
tion department  that  the  Wagner  Brewing  Company  has  complied 
with  the  provisions  of  3ectlon  4598,  R.  3.  Mo.  1929.  and 
has  been  licensed  to  do  business  in  this  9tate.  This,  in 
our  opinion,  would  not  have  been  necessary  if  they  were 
only  soliciting  orders  by  agents. 


Section  30,  supra,  plainly  requires  a lioense  for  e&oh 
place  of  business  and  since  the  Wagner  Brewing  Company  is 
operating  two  wholesale  liquor  places  of  business  in  this 
State  and  said  places  of  business  are  doing  more  than  merely 
soliciting  orders  for  said  company,  it  is  our  opinion  that 
each  place  of  business  should  be  required  to  take  out  a resi- 
dent wholesale  liquor  dealer's  license. 


Very  truly  yours. 


APPRO  VEi). 


J.  E.  TAYLOR 

Assistant  Attorney-General. 


QY  oKITTRlCK 
Attorney-General . 
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INTOXICATING  LIQUORS:  Answering  five  questions  regarding  Senate  Bill  No.  30 • 


May  24,  1935 


Hon . E . J . Becker 
Supervisor,  Liquor  Control 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
requesting  an  opinion  from  this  office  which  reads  as 
follows : 


"In  confirming  our  conversation  of  today, 
we  are  requesting  an  opinion  upon  the 
following  subject: 

"Section  21,  lines  4l  to  46,  inclusive, 
of  the  old  liquor  control  act  provides 
for  a non-resident  wholesale  permit. 

We  are  quoting  this  section,  as  this  sec- 
tion was  not  repealed  by  the  legislature 
in  Senate  bill  30  it  is,  therefore,  still 
in  effect. 

'The  sum  of  five  hundred  ($500.00) 
dollars  for  handling  intoxicating 
liquor  of  all  kinds,  for  a period 
of  one  (l)  year;  Provided,  however, 
the  payment  of  one  license  by  any 
non-resident  liquor  dealer,  shall 
include  the  right  to  solicit 
business  in  this  state  by  as  many 
agents  as  he  may  wish  to  employ.' 

"Section  21-A-2  of  Senate  bill  30  states 
in  brief,  that  it  shall  be  unlawful  for 
any  firm,  partnership,  etc.  residing  with- 
out this  state  to  solicit,  receive  or  take 
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ordert  within  this  state  except  thru  a 
duly  licensed  wholesale  11  uor  dealer  who 
shall  in  thie  case  be  the  agent  of  the  non* 
resident  firm  or  corporation. 

"Under  section  £1,  a non-resident  who lean ler 
shipped  into  thie  state  both  to  the  whole- 
saler end  retailer,  when  he  shipped  to  the 
rets Her  he  obtained  the  state  stamp 
directly  frosx  this  office.  On  lienor  shipped 
to  e w’  oleealer  within  this  state,  he  did  not 
affix  the  stamp.  *>oes  eeetion  C1-A-"  of 
Janets  bill  30,  prevent  thie  department  from 
furnishing  non-rer Ident  permit  holders  state 
etuupe?  Does  this  eecti-n  further  mean, 
that  the  non-resident  wholesaler  does  not 
have  to  hove  a permit  in  order  to  ship  to 
the  licensed  wholesalers  within  thie  state? 

"lror  example,  we  have  46  non-resident  whole- 
sale permits  Issued  through  out  the  country, 
of  thor-e  46  wholesalers  £1  have  obtained 
v 500 .00  permits  covering  the  full  year,  the 
remaining  17  have  orult*  for  *£30.00,  ex- 
piring June  30.  uhat  effect  does  section 
81-a-B  of  senate  bill  30  havo  on  these  non- 
resident wholesale  permits? 

"Is  it  your  opinion  that  section  £l  is  still 
valid  i na  tr.ot  s non-reel  dent  wholesaler 
must  hove  e non-resident  permit  in  order  to  eell 
to  the  llconeed  wholesaler  In  this  ctato,  also 
does  section  21-A-£  preve-st  V e non-resident 
wholesaler  shipping  directly  to  the  retailer? 

"/v»  nearly  one-third  of  our  non-resident  per- 
mits are  Issued  In  the  city  of  Chicago,  we 
are  being  beselgea  with  letters  4e. ending  that 
they  be  refunded  the  unused  portion  of  their 
permit*.  The  state  of  Indiana  had  exactly 
thie  earns  occurrence,  they  ruled  that  a non- 
resident wholesaler  could  not  sell  directly 
to  the  retailer,  and  palled  In  all  non- 
resident permits  and  refunded  the  unused 
portion.  Of  course,  we  cannot  do  thin  due  to 
the  fact  that  we  do  not  have  any  fundi  from 
which  we  ean  make  refunds.  ■»  realize  that 
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the  two  sections  mentioned  above  ern  be 
interpreted  many  ways,  eo  we  ere  acre  or 
lees  helpless  unless  we  get  e strict  inter* 
pretetion  from  your  office* 

"fife  will  be  pleased  to  have  your  opinion  as 
rapidly  as  pos&lble*" 


*e  will  answer  your  questions  in  the  order  in  which 
you  disk  them* 


I. 


i»Ui  MiVl  oLk  u i LI  Uoa  CokTUOL 
klY  fUtJllSh  NbN— liamlb&I.T  . 

BBUMttLb  -T  —1*. 


You  esk  if  section  21-a-l  of  senate  bill  Mo*  30  pre- 
vents  your  department  from  furnishing  non-resident  permit 
holders  stets  stamps?  Nothing  is  found  in  ssld  section  to 
prevent  you  from  selling  non-resident  permit  holders  state 
•tamp*  to  be  affixed  to  containers  containing  intoxicating 
liquors*  subsection  "c"  of  section  21-a-l  found  In  aanata 
bill  to*  30,  at  page  9 reads  as  follows: 

"(d)  The  amounts  required  to  be  paid 
by  this  section  shall  be  evidenced  by 
stamp*  or  labels  purchased  froii.  the 
Supervisor  of  Liquor  Control,  and  af- 
fixed to  the  container  of  such  eplrltoua 
llruorc*  The  person  who  shall  first  sell 
such  liquor  to  any  other  , arson,  firm  or 
corporation  in  this  state  shall  be  liable 
for  such  payment  and  shall  purchase,  af- 
fix and  cancel  the  stamps  or  labels  re- 
quired to  bo  affixed  to  suoh  container*" 


The  above  section  requires  that  the  person  who  shall 
first  sell  intoxicating  liquor  to  any  person,  firm  or  corpora- 
tion in  this  state  shall  purchase,  affix  and  cancel  the  stamps 
or  labels  required  to  be  affixed  to  suoh  container* 


Hon, 


k,  J.  booker 


4 


. ay  £4,  1935. 


In  our  opinion,  the  abovo  section  would  apply  to  an  out' 
state  liquor  dealer  who  first  sells  intoxicating  liquor  to  a 
•vholet  le  liquor  dealer  in  this  >tate,  Kurthernore,  eeotion 
41*0  of  the  Liquor  Control  vot  maxes  it  unlawful  for  any  person 
to  transport  intoxicating  liquor  into  thle  State  upon  which 
the  required  inspection,  labeling  or  gaufeiog  fee  or  lioeuse 
hae  not  been  peid,  oeid  section  reeds  as  follows; 

Any  person  who  shell  haul  or  transport 
intoxicating  liquor,  whether  by  boat, 
airplane,  automobile,  truck,  wagon,  or 
other  conveyance,  in  or  Into  this  state, 
for  e*>le,  or  storage  and  sale  in  thle 
state,  upon  whloh  the  renulred  lnspeotion, 
label  lop  or  gauging  fee  or  ileense  hoe 
not  been  "-aid,  aboil  upon  conviction 
thereof,  be  deened  guilty  of  e misdemeanor," 


Since  the  above  eeotion  makes  it  unlawful  for  any 
peraon  to  transport  intoxieatlng  liquor  into  this  State,  un- 
less the  required  license  fee  has  been  paid,  end  sub eeotion 
*«"  of  -action  £l-a-l  requires  that  the  •alienage  license  fee 
be  evidenoed  by  staiepa  or  labels  affixed  to  the  container 
of  suoh  eplritous  liquors.  It  is  our  opinion  that  the  stamps 
must  be  affixed  by  the  outstate  ^erait  holder  before  he 
transports  uny  eplritous  liquor  into  thle  State,  und  that  the 
Supervisor  of  Liquor  control  should  sell  said  outstate  liquor 
dealer  the  necessary  stamps  to  be  so  at fixed. 


11, 
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Section  £1  of  the  Liquor  Control  ^ct,  a need  by  the 
S7th  General  Aeeeubly  in  kxtra  >eseion,  1933-1934,  reads  in 
pert  a follows; 


"•  • • For  the  cale  of  intoxicating  liquors 
by  every  person  residing  without  this 
state,  who  shell  solicit,  receive  or  take 
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©rueri  for  the  sale  of  intoxicating  liquors 
with l a this  state,  by  • wholesale  11-  uor 
dee line  agent,  os  herein  defined,  the  sul 
of  one  hundred  (,l  0.00)  dollars,  for  handling 
Intoxicating  liquor  containing  not  In  sxeeae 
of  flee  (&/«)  per  cent  of  alcohol  by  weight; 
the  sum  of  two  hundred  (*£00.00)  dollars  for 
handling  intoxicating  llcuor  containing  not 
In  excess  of  twenty-two  (2£,*>)  per  cent  of  al- 
cohol by  weight | the  a urn  of  flee  hundred 
( % 500.00)  dollars;  for  bondline  intoxicating 
11  uor  of  all  kinds,  for  a period  of  one 
(1)  year;  l rovlde  . however.  the  peynent 
of  one  license  by  any  non-resident  11  uor 
dealer,  eholl  include  the  right  to  solicit 
buelnees  In  this  state  by  ae  mny  agents 
os  he  nay  wlah  to  employ.  * * 


The  above  section  was  not  expressly  repealed  by  the 
56th  General  .eaerbly.  The  LeglBlcturc  did,  however,  amend 
the  Llcuor  Control  »ct  by  repealing  certain  sections  of  the 
sot  and  adding  numerous  sections  thereto,  lection  JEl-a-E  wee 
added  by  the  present  General  sae.vbly  «nd  reads  In  pert  as 
follows: 


**•  * • It  shall  be  unlawful  for  any  person, 
firm,  partnership  or  corporation  ree  l ding 
without  this  state  to  solicit,  recolve  or 
take  or aerc  for  the  sale  of  intoxicating 
liquor  within  this  state  exoej:t  by  or  thru 
a duly  licensed  wholesale  liquor  dealer  who 
aholL  be  considered  for  the  purpose  of  this 
net  ue  tx.o  agent  of  said  non-resident  oreon, 
firm,  partnership  or  corporation  o r to  haul 
or  transport  intoxicating  llcuor,  or  oause 
to  be  hauled  or  transported  intoxicating 
llcuor,  in  any  manner  whatsoever  in  or  into 
this  t tate,  for  sale,  or  storage  end  eule  in 
this  state,  unless  the  same  has  been  ordered 

by  sueh  duly  licensed  wholesale  liquor  dealer. 
• • • «• 

. 


■iectlon  3C-d  wac  * Iso  added  by  the  present  36th  General 
assembly  and  reads  in  part: 
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"It  shall  be  unlawful  for  any  person  In 
this  state  holding  a license  or  permit 
to  sell  beer  or  wait  liquors  or  holding 
any  retail  liquor  dealer’s  license  or 
permit,  * * * to  purchase  from  any  brewer, 
anufacturer , or  idle  tiller,  any  Intoxicat- 
ing liuor,  Manufactured  outside  of  this 
8 tote,  except  through  a wholesaler  or  dis- 
tributor, In  this  state  holdint,  and 
operating  under,  a license  or  permit  issued 
by  the  supervisor  of  Liquor  Control.  It 
shall  also  be  unlawful  to  eell,  or  offer 
for  sole,  any  beer,  as It  liquor,  or  other 
lntoxlcfitl.4._  liquor,  purchased  in  violation 
of  the  provisions  of  this  section.  • • ••» 


~s  stated  above,  section  Cl  of  the  Liquor  Control 
•vc t hue  not  boon  ex .re a sly  repeuleu  end  is  still  In  force 
and  effect  unleet  It  has  been  repealed  by  necessary  implica- 
tion. 

Repeals  by  impli cation  are  not  favored,  however,  when 
there  is  e plain  repugnancy  between  a fonder  and  a latter 
law  — the  latter  will  repeal  the  former  by  implication  to 
the  extent  of  the  repugnancy. 

In  .>tote  ex  rel.  v.  nolle.  210  lo.  loc.  cit.  620,  the 
Court  quoting  with  approve  1 n«4er?on*s  Low  Dictionary  said: 

...  . ♦ ,A  i py  Implication  must 

be  by  necessary  implication.  It  is 
not  sufficient  to  establish  that  the 
subsequent  lew  or  laws  cover  so ae,  or 
even  all,  of  the  cases  provided  for 
by  It;  for  they  may  be  >->erely  affirma- 
tive, or  cumulative,  or  auxiliary, 
hut  there  must  be  a positive  repugnancy 
: et  ee. . the  provisions  of  tha  new  law 
and  those  of  the  old;  and  even  then  the 
old  law  la  r spooled  by  implication  only 
dip  tunto.  to  the  extent  of  the  repugnancy. • 

T .nderoon’s  Law  .slot.,  p.  079.)" 


That  art  of  section  £1,  whloh  provides  that  the  pay- 
ment of  one  license  by  a non-resident  liquor  dealer  shall 
include  the  right  to  solicit  business  in  this  at  ate  by  as 
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:.«ny  agents  ae  bo  may  wish  to  employ,  lt>  plainly  In  conflict 
with  section  £l-o-J  , which  rnicec  It  unlawful  for  <-tx y person, 
fim.,  partnership , or  corporation  residing  without  this 
state  to  solicit  or  toko  ordere  within  this  State  axeapt  by 
or  through  u duly  lloanaad  vholeaale  liquor  dealer,  and 
with  section  50- d '•’hloh  makes  It  unlawful  for  eny  person 
In  this  state  holding  a license  or  permit  to  sell  bear  or 
malt  liquors,  or  bolding  any  retail  liquor  dealer’s  license 
or  peri  It,  to  purchase  fron  any  brewer,  manufacturer  or 
distiller,  eny  intoxicating  llcuor  manufactured  outside 
of  thla  j>tate  axeapt  t)  rough  a wholesaler  or  distributor. 

In  this  state,  bolding  and  operating  under  a licenaa  or 
permit  issued  by  the  supervisor  of  Liquor  Control* 

Thera  la  nothing  in  ssotlon  £l-e-£  or  heotlon  30-d, 
or  In  any  other  section  of  senate  Bill  No*  50,  which  la  In- 
consistent with  or  repugnant  to  that  part  of  wsotiou  £1, 
which  requires  every  parson  residing:  without  the  state  who 
stall  solicit,  receive  or  take  orders  for  the  aale  of  intoxi- 
oatlng  liquors  within  this  .^ute  to  obtain  a license  from 
the  supervisor  of  Liquor  Control*  section  £1,  supra, 
requires  ell  outatata  dealers  who  eoliolt,  receive  or  take 
orders  for  the  sale  of  intoxicating  liquor  within  this 
state,  whether  they  be  retailors,  wholoenlerr,  or  distillers 
to  obtain  a license  fro;,  the  supervisor  of  Liquor  Control* 

In  view  of  the  above,  it  lc  our  opinion  that  -action 
£l-a-£  and  section  30-d  have  repealed  by  Implication  that 
part  of  taction  H,  which  provides  that  payment  of  one 
license  by  any  non-resident  liquor  dealer  aha 11  include  the 
right  to  solicit  business  in  this  state  by  as  nany  agents 
as  he  aay  wish  to  employ  but  has  not  repealed  that  port  of 
cation  21  which  requires  cn  outstate  liquor  dealer  to 
obtain  a license  from  ti  e supervisor  of  Liquor  Control  be- 
fore receiving,  soliciting  or  tricing  orders  for  the  sale  of 
intoxicating  liquors  within  this  state* 


III* 
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■<m  pointed  out  above,  ^eotlon  £l-a-£  and  action 
30-d  have  repealed  by  implication  that  pert  of  ^eotion  £1, 
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which  provides  that  the  vayiLorit  of  one  II cans*  by  a non” 
raaidcnt  11 quo?  -c lar  at a 11  include  the  right  to  eo licit 
business  in  this  ttate  by  as  cumy  agents  es  ha  nay  wish  to 
employ*  low  ur.ier  the  provisions  of  faction  £l-a-£,  no 
er.on,  firm.*  partnership  or  corporation  residing  without 
this  state  c-n  solicit*  receive  or  taka  erderr  for  tha 
aela  of  intoxicating  liquor  within  thla  dtata  except  by 
or  through  a duly  licensed  wholesale  liquor  dealer  within 
this  dtate*  or  haul  or  transport  intoxicating  liquor  Into 
thla  state  for  sale  or  storage  and  sale  In  thla  State 
unlaaa  the  saua  has  been  ordered  by  such  duly  lloensed 
wholesale  llcuor  dealer* 

It  is  therefore  the  opinion  of  thla  office  that  a 
non-resident  liquor  dealer  can  only  soliolt*  roeeive  and  take 
orders  for  the  sole  of  intoxicating  liquor  within  this  State 
by  or  through  n duly  lloensed  «&olesnle  liquor  dealer* 


IV* 
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oeotioa  £l-a-L * supra*  clearly  makes  it  unlawful 
for  any  person*  fin.,  partnership  or  corporation  residing 
without  thla  State  to  solicit*  receive  or  take  orders  for 
the  at 'la  of  intoxicating  liquor  within  this  Jtuts  except  by 
or  through  e duly  lloensed  wholesale  liquor  dealer*  or  to 
haul  or  transport  Intoxicating  liquor  or  enua*  to  be  hauled 
or  tr«nf.j  v>;  intoxicating  liquor  into  this  «*tate  for  sale 

or  storage  and  sale  in  this  State*  unless  the  soils  has  been 
ordered  by  a duly  lloensed  wholesale  liquor  dealer*  this 
seetlon  applies  to  all  non-resident  persons  whether  they  be 
wholesalers  or  not* 

It  is  therefore  our  opinion*  In  vler  of  the  above 
seetlon*  that  a non-reel dent  wholesale  llcuor  dealer  cannot 
ship  Intoxicating,  liquor  into  this  Jtate  dlreot  to  a 
retailer* 
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You  state  that  many  non-resident  perait-holdars  ara 
de..an  :ing  that  they  bo  rafundad  tha  oaount  of  tha  unuead 
portion  of  thair  permits*  it  la  trua  that  a non-resident 
parult-holder’b  privilege  to  eollolt  bualnaaa  In  this  otate 
by  a*  many  agents  as  ha  i^ay  wlah  to  employ  haa  bean  repealed 
b section  21-a-2  which  allows  him  only  to  collolt  bualnaaa 
by  or  through  a duly  licenced  wholesale  llruor  dealer  In 
this  otute.  However,  a lleanaae  always  takas  his  permit 
subject  to  tha  contingency  that  tha  lew  may  be  changed  to 
render  his  privilege  lass  valuable* 


33  Corpus  Juris,  page  634 , in  regard  to  this  general 
proposition  of  law  reads  as  follows: 

"a  licensee  takes  his  permit  subject 
to  tha  contingency  that  there  may 
be  changes  In  the  laws,  adopted 
in  the  oxarolse  of  tha  police  power, 
which  will  render  his  privilege  less 
valuable  or  his  responsibilities 
greater;  and  the  fuct  of  hie  holding 
a vu lid  license,  or  of  his  having  paid 
money  for  it,  uoes  not  exempt  him 
fro:,  the  operation  of  statutes  or 
or  :i nances  subsequently  passed  imposing 
additional  burdens  upon  licensed 
dealers,  or  subjecting  their  business 
to  r ew  restrictions  or  limitations* 

A license  granted  to  sell  liquor  in 
a county  is  no  defense  to  a prosecu- 
tion for  soiling  therein  after  the 
taking  effect  In  the  county  of  a- 
generol  prohibitory  law." 


Black  on  'Intoxicating  Liquors  , section  128,  page 
168,  statas  the  law  as  follows: 

’The  fact  that  a person  has  bean 
lice  ,oed  to  sell  intoxicating  liquors 
does  not  give  bin  a vested  right  in 
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the  continuance  of  hio  traffic  in  such 
liquors,  in  eny  cucli  sense  that  it  ocn- 
not  lawfully  be  abridged  or  nbrogated 
by  subsequent  legislation  enacted  in  the 
exercise  of  the  polios  power , ana  for  the 
benefit  of  the  Interests  of  society*  'The 
license  being  a ..ere  privilege  to  curry 
on  a business  subjeot  to  the  will  of  the 
grantor,  it  is  not  property,  in  the  sense 
which  protects  it  undor  the  constitu- 
tion* The  revocation  of  the  license  does 
not  deprive  the  citizen  of  his  liberty 
or  his  property  without  due  process  of 
law.'  * * 


In  any  event  said  non-resident  permit  holders  would 
not  be  entitled  to  any  refund  on  their  permits  for  the  reason 
that  the  Legislature  has  not  providsd  for  the  repayment  of 
sans* 

In  the  case  of  lnno  nolla  i-rer?  n,  op*  v.  /ill age  of 
, lay . 170  N*  w*,  loc*  oit*  765,  the  Court  said? 

-It  Is  well-eettlsd  law  that  where 
lloenee  fees  are  paid  voluntarily  by 
the  applicant  for  a license,  without 
mistake  of  foot,  the  municipality  re- 
ceiving the  some,  in  the  absenoe  of 
a statute  others  lea  providing,  is  not 
liable  for  a return  of  the  joney,  even 
though  exacted  under  an  unconstitutional 
statute,  or  otherwise  be  not  a legal  de- 
mand. £5  Cyc*  15.-  ; SO  Cyo.  651;  15  h*  C*L. 
315;  Custin  v.  City  of  Viroqua,  67 
.«ls*  314,  30  N*  d*  515;  *ichel  iirewlng  • 

Co*  v.  otuto , 19  j*  u.  302,  103 

40,  70  L*  &•  a*  911;  Levy  v*  Kansas  City, 

160  Fed*  5£4,  93  C.C.ji*  5£3,  ZZ  L.H* A* 

(H.3.)  86£*  *4444  The  fact  that  there 
u ay  be  a loral  obligation  supporting  the 
cluli~  does  not  change  the  rule*  The 
i^onev  In  such  cess  after  reaching  the 
public  treasury  cun  be  withdrawn  only 
whan  legislative  authority  exists 
therefor,  and  considerations  of  a oral 
character  should  be  addressed  to  that 
department  of  state  affairs*  >uoh  is 
the  law  of  this  state.  ***" 


hon. 


u.  J.  iiSOher 


11' 


i..ay  £4,  1926 


loo. 


In  the  case  of 
•it.  988,  It  was  sal 


169  . ^ • oa  | 


Futaan,  J.  The  order  of  the  state 
azeiae  authorities  acting  under  the 
powers  conferred  by  this  statute  has 
be  n held  constitutional.  180  ,\po. 

Div.  464,  167  N.  T.  Supp.  801;  22£ 

R.  T.  387,  118  H.  B.,  789.  Relator, 
however,  points  out  a distinction. 

~fter  he  had  prepaid  the  tax  for  a 
year* a trafflo,  the  state  has  never- 
thelese  suspended  such  traffic  with- 
out providing  any  compensation,  or  for 
reimbursement  by  the  return  of  the 
proportionate  unexpired  part  of  the 
excise  year.  *M* 

"Obviously  this  suspension  and  stoppage 
of  relator *e  privileges  Involved  hln 
in  losses,  elnce  the  Newton  Law  nfore- 
seid  oontamplatas  a suspension  for  ths 
period  of  the  war.  On  the  other  hand, 
through  the  stay  granted  with  this  writ, 
relator  was  enabled  to  continue  hie  traf- 
fic from  .uguet  11th  up  to  the  30th  of 
September,  the  close  of  the  excise  year, 
.bather  or  not  relator  should  have  e pro- 
portionate return  of  the  tax  money  pre- 
paid for  the  time  that  relator  was  pro* 
vented  from  engaging  in  the  traffic  in 
liquors  we  need  not  inquire.  *e  recognise 
that  4 certificate  which  la  thus  should 
carry  with  it  a right  to  a Just  rebate 
if  the  state  stop  or  suspend  its  opera- 
tion without  fault  of  the  certificate 
holder. 

"(2)  .e  are  agreed,  however,  that  the 
rights  conferred  under  sueh  llruor  tax 
certificate  were  not  paramount  to  this 
exercise  of  the  state's  police  power  to 
suspend  the  privileges  thereunder,  even 
if  the  ; rovl alone  for  reimbursement  were 
not  full  and  complete.  **••• 


In  the  case  of  Mourner  v.  JicXaon  dounty.  271  i o. 
cit.  601,  602,  the  iourt  paid* 


loc 
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"III.  Tho  only  otber  theory  whloh 
cd.tht  be  urged  as  a basis  of  recovery 
la  that  a drauebop  licensee  upon  the 
surrender  of  hie  license  is  entitled 
to  a rebate  for  the  unexpired  portion 
of  the  license. 

"It  would  up-oar,  however,  that  the 
great  weight  of  authority  is  to  the 
effect  that  a recovery  eaa  not  be  had 
under  those  conditions,  in  the  abeenoe 
of  a statute  so  authorizing. 

"’fhe  rule  here  applicable  la  stated 
in  13  ...  0.  L.  315,  as  follows}  'It 
see.^B  to  bo  well  settled  that  orulnarily 
a licensee  does  uot,  on  tho  voluntary 
surrender  of  hie  license,  beoorje  en- 
titled to  tho  return  of  the  license  fee, 
in  proportion  to  the  unexpired  ten  , in 
the  ebsenoe  of  statutory  ennctiuent  to 
the  contrary. ' 

To  the  tare  effect  are  the  following 
authorities}  Joyce  on  Intoxicating  Llruors, 
see.  33  Ot  1 oollon  4.  Thornton  on  the  Law 
of  Intoxlo&tinc  Liquors,  sec.  500;  case 
note  to  j.lls:nnn  v.  Gkl‘.  hone  City,  16 
L.  i-.  v •— .)  1.  c.  515,  and  cases 
therein  cited. " 

It  is  therefore  the  opinion  of  this  depnrti^ent  that 
non-realdent  permit-holuerc  are  not  entitled  to  a refund 
of  the  aiaount  of  the  unused  portions  of  their  permits,  due 
to  the  feet  that  they  are  now  under  the  provisions  of  section 
2l-e-8  prevented  fro  a.  soliciting  bueinese  in  this  state, 
exoept  by  or  through  a duly  licensed  wholesale  liquor  dealer. 


Yours  very  truly. 


u IndVihU! 


J.  w.  i xLU* 

Assistant  vttorney-Oeneral, 


ttorntjrOaoenil. 

JdT/ufJ 


B NDSr  Co\  titles  may  /ote  Donds  under  Sec.  2922,  R.  S.  1929,  to 
relieve  war  ants,  when  reduced  to  Judgments. 

Warrant  holders  paying  expenses  of  election  does  not 
invalidate  bonds. 

County  Court  may  authorize  election  without  petition. 

, I 

June  20,  1956* 


Hon.  C.  C.  Beckham 
Prosecuting  Attorney 
Crawford  County 
Steelville,  Missouri 


bear  Mr.  Beak ham : 


This  is  to  acknowledge  receipt  of  your  letter  of 
June  6,  1 35,  which  letter  is  as  follows: 

"The  County  Court  of  Crawford  County  is 
considering  calling  a special  election 
for  the  purpose  of  placing  before  the 
voters  the  proposition  of  a bond  issue 
for  funding  the  outstanding  indebted- 
ness of  the  County. 

"We  have  approximately  .65,000.00  out- 
standing warrants  for  1931  and  1932. 
Approximately  ;j  50,000.00  of  this  has 
been  reduced  to  judgment,  as  I under- 
stand Be c.  2922  we  could  issue  bonds 
only  for  that  part  that  has  been  re- 
duced to  Judgment.  would  like  to 
•clean  the  slate'  while  at  it  and  vote 
bonds  to  take  up  the  entire  j 66 ,000 .CO. 

I wo.  Id  like  to  have  you r opinion  as  to 
whether  or  not,  this  could  be  done. 

***** 

"Holders  of  said  Jud  ments  have  offered 
to  pay  the  exoenses  of  a special  election 
for  this  purpose.  V.ould  this  place  any 
cloud  upon  the  validity  of  the  bonds? 

"also,  proceeding  under  oec.  2922,  1 under- 
stand that  no  petition  to  the  County 
Court  is  necessary.  Is  this  correct?" 
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There  are  three  questions  asked  in  jour  letter  and 
we  shall  undertake  to  answer  them  in  their  order  as  sub- 
mitted In  you r letter. 


I. 

Your  first  question  is  whether  or  not,  under  sections 
2922  and  2923,  R.  S.  Ko.  1929,  your  county  court  is  author- 
ized to  issue  bonds  upon  a vote  of  the  people  to  pay  outstand- 
ing war  rain  ts  of  Crawford  County  which  have  not  been  reduced 
to  Judgment. 

vre  herewith  set  forth  section  2922  for  the  reason 
that  it  provides  the  method  for  issuing  bonds  for  funding 
indebtedness  of  counties.  Said  section  is  as  follows: 

"County  and  municipal  authorities  are 
hereby  authorized  to  submit  to  the  quali- 
fied voters  of  any  county,  city  or 
village,  at  any  special  election  held  for 
that  purpose,  or  at  any  primary  or  general 
election  held  under  the  laws  of  this  state, 
a proposition  whether  any  judgment  indebted- 
ness of  such  county  or  municipality  shall 
be  funded;  and  if  two-thirds  or  more  of 
the  qualified  voters  of  such  county  or 
municipality  voting  on  the  proposition 
shall  assent  thereto,  such  county  or  munici- 
pality shall  be  authorized  to  borrow  upon 
Its  credit  the  amount  of  money  authorized 
to  be  borrowed,  and  to  issue,  negotiate, 
and  sell  coupon  funding  bonds  of  such 
county  or  -<uniclpality , maturing  serially, 
in  not  more  than  twenty  years  after  their 
date  in  annual  amounts  as  nearly  equal  as 
may  be  practicable,  payable  to  bearer,  with 
interest  payable  semi-annually,  at  a rate 
not  exceeding  six  per  centum  per  annum; 
and  fro:,  the  proceeds  of  the  sale  or  sales 
thereof  to  satisfy  ana  discharge  such 
Judgment  indebtedness.  The  assent  of  t*o- 
thirds  or  more  of  the  said  qualified  voters 
to  such  proposition  and  the  issuance  of 
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such  funding  bonds  under  this  section 
shall  be  deemed  and  held  by  all  courts 
in  this  state  to  be,  to  all  Intents 
and  purposes,  the  incurring  of  a new 
indebtedness;  and  thereafter  no  ques- 
tion shall  ewer  be  raised  in  any  court 
as  to  the  validity  of  such  indebtedness, 
except  questions  of  constitutional 
limitation  of  indebtedness.  ind  such 
funding  bonds  shall  not  be  exchanged  or 
delivered  in  payment  of  such  Judgment 
indebtedness  nor  any  part  thereof.  The 
provisions  of  this  section  shall  not  be 
deemed  to  be  repugnant  to  nor  inconsis- 
tent with  section  2392,  Art.  4.  Chap. 

15,  R.  S.  1929;  but  the  power  and 
authority  hereby  conf erred  shall  be 
deemed  to  be  comulatlve  thereof," 


It  can  readily  be  seen  that  only  Judgment  indebtedness 
of  such  county  or  municipality  shall  be  funded.'"  Therefore, 
only  that  part  of  your  warrant  indebtedness  which  has  been 
reduced  to  Judgments,  to-wlt,  50,000  DO,  may  be  funded  in 
the  manner  provided  by  the  above  statutes.  >hen  a judgment 
has  been  rendered  for  indebtedness  against  a county,  such 
Judgment  Is  a conclusive  adjudication  that  the  debt  is  valid 
and  is  not  open  to  collateral  attack  in  a suit  on  uonds 
issued  to  refund  such  Judgment  debt. 

The  statute  very  properly  provides  that  the  bonds 
shall  be  issued  only  for  judgment  indebtedness  and  thereby 
does  not  subject  bonds  legally  issued  to  collateral  attack 
by  reason  of  some  infirmity  in  a warrant ,and  the  county, 
and  everybody  else,  is  foreclosed  from  attacking  the  validity 
of  the  warrant,  if  reduced  to  judgment. 

In  the  case  of  State  ex  rel.  Clark  County  v.  Hackmann, 
State  Auditor,  218  S,  W.  318,  1.  c.  320,  the  Supreme  Court  of 
this  State  said: 

"By  failure  to  collect  taxes,  and  other 
reasons,  there  are  many  valid  outstand- 
ing comity  warrants  in  the  several 
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counties  of  the  state — nearly 
£2, 000.000  according  to  reports. 

By  valid  outstanding  warrants,  we 
mean  warrants  issued  for  the 
current  expenses  of  the  year,  and 
warrants  which,  when  issued,  were 
within  the  anticipated  revenue  of 
the  year,  oy  the  Issuance  of  the 
bonds  involved  here,  Clark  County 
is  seeking  to  discharge  Judgments 
upon  war  -ants  of  this  character. 
This  we  say  because  the  validity 
of  the  warrants  is  vouched  for  by 
court  Judgments.  If  Clark  County 
is  successful,  the  other  counties, 
to  use  a homely  expression,  •fill 
follow  suit,1" 


Your  second  question  is  whether  or  not, if  the  holders 
of  the  Judgments  based  on  the  warrants, paid  the  expenses  of 
the  special  el  ctlon  held  for  that  purposes,  would  this  place 
any  obud  upon  the  validity  of  the  bonds 'l 

It  is  our  opinion  that  if  someone  other  than  the 
county  paid  the  expenses  of  the  bond  election  that  that  in 
itself  would  not  render  the  bonds,  which  might  be  voted  at 
said  election,  invalid.  And  the  fact  that  the  holders  of 
Judgment s made  arrangements  with  the  county  court  to  finance 
the  election  would  not  affect  the  validity  of  the  bonds. 


III. 

Your  third  question  is  whether  a petition  is  necessary 
to  authorize  your  county  to  submit  the  bond  question  to  the 
vote  of  the  peoDle. 

Replying  thereto  will  say  that  Section  2922,  supra, 
does  not  provide  for  a petition  but  states  that  the  "county 
and  municipal  authorities  are  hereby  authorized  to  submit  to 
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the  qualified  voters  of  any  county,  city  or  village,  at 
any  apecl&l  election  held  for  that  purpose,  etc."  And 
said  section  does  not  provide  that  a petition  shall  be  the 
basis  of  the  authority  of  the  county  court  to  order  said 
election.  It  is  our  opinion  that  the  county  court  may 
order  said  election  on  its  oun  initiative  and  vlthout  a 
petition* 

:«e  mi jht  a«d  that  the  Supreme  Court  in  the  cases  of 
State  ex  rel.  Clark  County  v.  liackmann,  state  Auditor,  218 
S*  W*  318,  28C  ;;o.  686,  and  State  ex  rel.  City  of  Jefferson 
v.  daokmann,  229  S*  W*  1062,  287  Mo.  156,  has  discussed  at 
gr eat  length  the  necessary  steps  to  be  taken  in  the  bond 
election  of  this  kind. 

We  shall  be  glad  to  serve  you  at  seme  future  time* 


Very  truly  yours. 


COVELL  H . HF STITT 

Assistant  Attorney-General. 


APPROVED: 


JOHN  ff.  HOFFMAN,  Jr. 
(Acting)  Attorney -General. 
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INTOXICATING  LIQUOR : License  for  the  sale  of  intoxicating 

liquor  cannot  be  issued  for  any  place 
or  premise  within  one  hundred  feet  of 
a church  or  school  building,  measured 
from  the  nearest  point  or  place  described 
in  license  to  nearest  point  of  church 
or  school  building. 


July  26,  1935 


Honorable  E . J . Becker 
Supervisor  of  Liquor  Control 
Jefferson  City,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  request- 
ing an  opinion  from  this  office,  which  reads  as  follows: 

"Please  favor  this  department  with  an 
an  opinion  on  section  44-A-14,  page  37 
of  the  liquor  control  act . 

"Does  the  100  feet  mentioned  in  this 
particular  section  mean  from  property 
to  property,  or  from  entrance  to  en- 
trance? 

"We  shall  be  pleased  to  have  your  op- 
inion on  this  subject  as  soon  as 
possible 

Section  44-a-l4  of  the  Liquor  Control  Act  reads  as 

follows : 

"No  license  shall  be  granted  for  the 
sale  of  intoxicating  liquor,  as  de- 
fined in  this  act,  within  one  hundred 
(100)  feet  of  any  school,  church  or 
other  building  regularly  used  as  a 
place  of  religious  worship,  without 
the  applicant  for  such  license  shall 
first  obtain  the  consent  in  writing 
of  the  majority  of  the  Board  of  Direct- 
ors of  such  school,  or  the  consent  in 
writing  of  the  majority  of  the  manag- 
ing board  of  such  church  or  place  of 
worship.  The  Board  of  Aldermen,  City 
Council  or  other  proper  authorities, 
of  any  incorporated  City,  town  or 
village,  may  by  ordinance,  prohibit 
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tha  granting  of  a license  for  the  sale 
of  Intoxicating  liquor  within  a dis- 
tance as  great  as  three  hundred  (300) 
feet.  In  such  cases,  and  where  such 
ordinance  has  been  lawfully  enacted, 
no  license  of  any  character  shall  Issue 
In  conflict  with  such  ordinance  while 
such  ordinance  Is  In  effect." 

We  fall  to  find  from  a review  of  the  authorities  that 
a Statute  worded  exactly  as  section  44-a-14,  supra,  has 
ever  been  construed.  Similar  Statutes  have  been  construed, 
and  a review  of  the  decisions  construing  same  may  tend  to 
assist  us  in  arriving  at  a correct  construction  of  the 
Missouri  Statute. 

In  the  case  of  Lanning  v.  board  of  Excise  Commissioners, 
76  H.  J.  Law,  1.  c.  129  and  130,  the  Court  said: 

” 'Ho  11c®  se  shall  be  granted  to  sell 
spirituous,  vinous,  malt  or  brewed 
liquors  by  less  measure  than  one  quart 
* * * in  any  new  place  within  two 
hund re 1 feet  of  the  curtilage  of  a 
church  edifice  * * * measured  between 
the  nearest  point  of  the  same  and  the 
nearest  point  of  the  building  wherein 
such  liquors,  or  any  of  them,  are  in- 
tended to  be  sold.' 

"in  the  present  case  the  license  ap- 
plied for  was  for  a 'new  place.'  The 
building  wherein  the  liquors  are  in- 
tended to  be  sold  Is,  If  the  entire 
building  Is  considered,  within  twenty- 
five  feet  of  the  'curtilage  of  a church 
edifice, ' or,  if  we  consider  that  part 
of  the  building  only  which  Is  devoted 
to  hotel  purposes,  within  one  hundred 
and  flfty-slx  feet  of  such  curtilage. 

"But  It  Is  contended  by  the  prosecutor 
that  he  is  relieved  of  the  inhibition 
of  the  statute  by  the  fact  that  the 
entrance  to  the  hotel  la  more  than 
two  hundred  feet  distant  from  the 
church  curtilage. 

"We  see  no  force  in  this  contention. 
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"The  purpose  of  the  legislature 
seems  to  have  been  clearly  expressed 
In  language  unambiguous  and  definite* 

It  Is  that  no  license  shall  be  granted 
In  a new  Diace  within  two  hundred 
feet  of  the  curtilage  of  a church 
measured  between  the  nearest  oolnt  of 
the  same  and  the  'nearest  point  of 
the  building  wherein  such  liquors  are 
Intended  to  be  sold* ' * 

In  the  case  of  People  v*  Lamnerta,  40  N*  Y.  S*  1107, 
the  Court  construed  a Statute  prohibiting  the  sale  of  In- 
toxicating liquor  In  premises  within  two  hundred  feet  of 
a building  occupied  by  a church,  the  Court  passing  on  the 
question  of  whether  the  distance  prohibited  by  the  Statutes 
was  measured  from  the  church  or  from  property  owned  by  the 
church,  at  1*  c*  1110  said: 

"It  does  not  seem  to  me,  however, 
that  the  conceded  fact  that  a church 
society  owns  property  within  200  feet, 
upon  lch  no  building  has  been  erected. 

Is  within  the  prohibition*  The  lan- 
guage of  the  statute  is,  'within  two 
hundred  feet  of  a building  occupied 
exclusively  as  a church';  and,  as 
there  is  no  building  there,  it  cannot 
be,  and  is  not,  occupied  as  a building 
for  a church,  and  hence  the  language 
of  the  statute  has  no  application  to 
a case  of  this  kind*" 

From  the  above  It  would  seem  that  a prohibition  against 
liquor  being  sold  In  a place  within  a prohibited  & stance 
of  a church,  or  a building  used  for  a church,  applies  to 
the  church  building  and  not  to  the  property  owned  by  the 
church* 

In  the  case  of  In  He  Place,  50  N.  Y*  S*  640,  the  Court 
construed  the  following  Section: 

"Sec*  43.  No  person  or  persons  who 
shall  not  have  been  licensed  prior  to 
the  oasaage  of  this  act,  shall  here- 
after be  licensed  to  sell  strong  or 
spirituous  liquors,  wine,  ale  and  beer 
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In  any  building  not  used  for  hotel 
ourooses,  and  for  which  a license 
does  not  exist  at  the  time  of  the 
passage  of  this  act,  which  shall  be 
on  the  same  street  or  avenue  and 
within  two  hundred  feet  of  a build- 
ing occupied  exclusively  as  a church 
or  a school-house.  The  measurements 
shall  be  taken  between  the  principal 
entrances  of  the  buildings  used  for 
such  church  or  school  ourooses  and 
the  place  for  which  an  apolicatlon 
for  a license  has  teen  made.*  * 

Although  the  above  section  provides  that  the  measurements 
shall  be  t aken  between  the  principal  entrance  of  the  build- 
ings used  for  such  church  or  school  purposes,  and  the  place 
for  which  an  apolicatlon  for  a license  has  been  made,  the 
Court  at  1.  c.  644  said! 

"1  think  it  cannot  be  successfully 
contended,  under  any  of  these  acts, 
that,  in  case  a license  existed 
authorizing  a person  to  sell  liquor 
just  outside  of  the  prescribed  limits, 
he  can,  by  renting  an  adjoining  build- 
ing within  200  feet  of  a church,  and 
cutting  an  opening  between  them,  be- 
come entitled  to  a license  to  sell 
liquors  in  the  buildings  so  united, 
the  entrance  to  which  is,  as  in  this 
case,  within  less  than  200  feet  of  a 
church." 

In  the  case  of  In  Re  Finley,  110  N.  T.  S.  page  71,  the 
facts  were  as  follows:  The  Liquor  Tax  Lev  of  Sew  York  for- 
bid the  traffic  in  liquor  in  any  place  on  the  same  street 
and  within  two  hundred  feet  of  a building  occupied  exclusi- 
vely as  a church  or  school  house.  The  measurements  vere 
to  be  taken  between  the  principal  entrances  of  the  school 
or  church,  and  the  place  for  which  the  apolicatlon  for  a 
license  had  been  made.  A saloon  was  situated  on  the  cor- 
ner of  Fifth  Avenue  and  a cross-street • On  the  Fifth  Avenue 
side,  and  within  two  hundred  feet  of  a church  vere  larga 
double  doors  which  had  been  used  as  a main  entrance  under 
a previous  license,  but  had  since  been  glassed  over  and  a 
small  side  door  on  the  cross-street,  not  within  two  hun- 
dred feet  of  the  church  was  used  as  the  only  entrance.  The 
Court  on  passing  on  said  facta  at  1.  c.  page  72,  said: 
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"Contrary  to  the  contention  of  the 
respondent,  the  liquor  tax  law  Is  to 
be  construed  liberally,  that  It  may 
accomplish  the  purposes  for  its  en- 
actment* People  ex  rel*  Cairna  v* 
Murray,  148  N.  Y.  171-175,  42  M.  t. 

584*  There  I consider  the  attempted 
closing  of  the  main  entrance  of  the 
saloon  In  question  on  Fifth  avenue 
and  the  opening  of  the  sido  door  on 
Seventy-^ixth  street  a mere  subter- 
fuge, which  the  court  should  brush 
aside*  The  respondent's  place  where 
he  Is  trafficking  In  liquor  is  sit- 
uated on  the  corner  of  Fifth  avenue 
and  Seventy-Sixth  street,  in  the 
borough  of  Brooklyn*  ^en  a previous 
license  for  this  place  was  revoked/ 
and  canceled  by  the  court  because  of 
the  failure  to  procure  the  requisite 
consents  from  dwelling  house  owners, 
the  rain  entrance  to  the  saloon  was 
on  Fifth  avenue*  Since  then,  and 
orior  to  the  issuance  of  the  certi- 
ficate here  sought  to  be  revoked, 
this  main  entrance,  consisting  of 
large  double  doors,  has  been  glassed 
over,  the  show  windows  on  each  aids 
of  the  doorway  being  continued  so  as 
to  pass  over  or  in  front  of  the  door, 
and  the  small  side  door  on  Seventy-^lxth 
street  is  now  used  as  the  only  entrance* 
The  point  to  all  this  is  that  the 
entrance  on  Fifth  avenue  is  within  200 
feet  of  the  property  of  the  Bay  Ridge 
Presbyterian  Church,  while  the  aids 
door  is  beyond  that  limit*  That  the 
window  extension  is  but  a temporary 
closing  of  the  Fifth  avenue  entrance, 
and  a mere  evasion  of  the  law,  is  quite 
evident  from  the  exhibit,  which  shows 
the  main  d^or  or  entrance  still  open 
and  ready  for  use  and  men  standing  in 
the  doorway*  The  entrance  is  not  per- 
manently blocked  up,  and  apoearance 
indicate  that  it  was  not  meant  to  be* 

I therefore,  for  the  ourooses  of  this 
case,  consider  the  an  trance  to  be  on 
Fifth  avenue,  and  the  distance  of  200 
feet  to  be  measured  from  that  doorway* * 
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In  the  case  of  In  Re  Fleming,  58  N.  Y.  S.  at  1* 
page  610,  It  was  said* 

"Upon  the  return  to  a writ  of 
certiorari  to  review  the  action 
of  the  exdise  board  in  refusing  a 
liquor  license  to  the  relator,  the 
facts  are  not  in  dispute,  and  the 
controverpy  involves  only  the  con- 
struction of  this  provision  of  the 
statute,  namely:  *No  person  * * * 
shall  be  licensed  to  sell  strong  or 
spirituous  liouora,  etc.,  in  any 
building  * * * which  shall  be  on  the 
same  street  or  avenue  and  within  two 
hundred  feet  of  a building  occupied 
exclusively  as  * * * a schoolhouse' 

(Laws  1895,  c*  480,  Sec*  45);  the 
distance  to  be  ascertained  by  measure- 
ment from  the  center  of  the  nearest 
entrance  of  such  building  to  the  cen- 
ter of  the  nearest  entrance  of  the 
place  for  which  the  license  is  solicited. 
In  view  of  its  obvious  policy  in  pro- 
tecting the  school  against  the  evil 
influences  of  the  saloon,  the  statute 
should  be  so  expounded  as  to  ac- 
complish its  benign  Intent,  and  to 
that  end  be  accorded  a literal  or  a 
liberal  interpretation  as  may  most 
effectually  evert  the  apprehended 
mischief.  People  v.  Murray,  148  N* 

Y.  171,  175,  42  N.  t.  684|  People 
v*  T.xeise  Board,  7 Mlsc*  Rep*  416, 

417,  27  N.  Y.  Supp*  985.  The  prohi- 
bition is  explicit  and  imperative  that 
no  license  is  allowable  for  a saloon 
on  the  same  street  and  within  200  fe6t 
of  a schoolhouse*  In  this  Instance 
the  schoolhouse  and  the  saloon  are 
on  Flfty-tighth  street,  and  are  separated 
by  less  than  the  requlaite  distance* 

The  case,  then,  is  within  the  terms  of 
the  enactment*  But  the  relator  insists 
that,  as  the  entrance  to  the  saloon  is 
on  Sixth  avenue,  the  actual  predicament 
is  not  within  the  policy  of  the  law* 

Were  the  court  authorised,  upon  pretense 
of  construction,  to  nullify  a plain 
and  peremptory  provision  of  the  statute 
by  imputing  to  the  legislature  a meaning 
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contradictory  of  its  language,  still, 

I do  not  preciive  that  the  situation 
is  exempt  from  the  evil  aga'nat  which 
the  enactment  is  a studious  sai  eguard* 

The  schoolhouse  end  the  saloon  are  on 
the  same  street,  and  the  entrance  to 
the  latter,  though  on  another  street, 
is  still  within  the  prohibited  proximity* 

That,  entrance  may  be  out  of  view,  but 
access  to  the  saloon  is  not  the  less 
easy  and  inviting,  and  I cannot  say 
that  the  scenes  of  vice  and  disorder  of 
which  it  may  be  theprovocation  will  not 
be  of  disturbance  and  detriment  to  the 
Inmates  of  the  schoolhouse*” 

The  case  of  Greenough  v.  Town  Council  of  Warwick, 

31  R.  1*  559,  was  an  action  attacking  the  validity  of  a 
liquor  license  Issued  by  the  tvwn  Council  on  the  ground 
that  said  town  Council  had  no  right  or  Jurisdiction  to 
issue  s 8 id  license,  because  the  building  in  which  the 
liquor  was  to  be  sold  was  located  within  two  hundred  feet, 
measured  by  a public  traveled  way, of  the  premises  of  a 
school*  *he  licensee  denied  the  charge  and  the  action 
was  unsuccessful  because  of  failure  of  proof*  The  Court, 
however,  in  passing  upon  what  constituted  the  premises  of 
a school,  at  1*  c*  page  561,  saldi 

"The  promises  of  a public  or  parochial 
school  can  be  neither  more  nor  leas 
than  the  duly  constituted  authorities, 
having  Jurisdiction  in  the  matter,  may 
see  fit  to  appropriate  for  that  pur- 
oose,  and  the  same  may  be  abridged  or 
enlarged  by  them  in  their  discretion* 

For  example,  the  premises  may  consist 
of  one  or  more  rooms  in  a building,  or 
of  the  entire  building  itself  with  no 
additional  grounds;  or  the  land,  where- 
on several  buildings  have  been  erected 
by  the  owner  thereof,  may  be  apportioned 
as  premises  appurtenant  to  the  several 
buildings  in  such  proportion  as  the 
owner  may  deem  proper,  or  may  be  left 
to  be  used  in  common  as  appurtenant  to 
the  several  buildings  thereon  at  the 
will  and  pleasure  of  the  owner*  How- 
ever it  may  be,  it  ia  a matter  sus- 
ceptible of  proof,  and  ought  not  to  be 
left  to  conjecture*” 
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In  the  case  of  Commonwealth  v*  Jones,  142  Mass*  the 
Court  at  1*  c*  page  574,  576  and  576  stated  the  facts  and 
law  as  follows: 

"This  case  presents  the  question 
as  to  the  construction  of  the  St* 
of  1382,  c*  220,  Sec*  1,  which  is 
as  follows:  'Ho  license*  . • • shall 
be  granted  for  the  sale  of  intoxi- 
cating liquors  in  any  building  or 
place  on  the  same  stre-  t within  four 
hundred  feet  of  any  building  occunied 
in  whole  or  in  part  by  a public  school.' 

The  defendant's  license  authorised 
him  to  sell  'at  the  West  Stockbridge 
House,  northeast  room,  first  floor, 
known  as  the  Campbell  Hotel,  in  said 
West  Stockbridge*'  Ho  Dart  of  this 
nor thee st  room  wls  within  four  hun- 
dred feet  of  the  school  house*  But 
portions  of  the  Campbell  Hotel,  in 
which  was  the  licensed  room,  were 
within  four  hundred  feet  of  the  school- 
house* 

"The  language  of  the  statute  is  plain* 

It  does  not  use  the  word  'room, ' or 
'tenement,'  but  'building*'  Its  ap- 
parent object  was  to  prewent  the  sale 
of  liquor  in  any  building  on  the  same 
street  with  a outlie  school-house, 
and  within  four  hundred  feet  of  it* 

If  the  defendant  sold  intoxicating 
liquors  in  the  northeast  room  of  the 
Campbell  Hotel,  and  the  Campbell  Hotel 
was  within  four  hundred  feet  of  a oub- 
11c  school-house  and  on  the  same 
street  with  it,  then  his  license  to 
sell  Intoxicating  Honors  in  such 
northeast  room  would  be  no  defence*" 

"Whenever  the  school-house  and  the 
building  in  which  a license  is  granted 
are  situated  upon  the  same  street, 
whether  close  to  the  street  or  some 
distance  from  it,  the  four  hundred 
feet  between  them  are  to  be  determined 
by  measuring  the  nearest  point  of  each 
houae  to  the  other*  This  will  determine 
tho  distance  required  by  the  statute*" 
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From  a reeling  of  the  above  cases  it  is  aooarent  that 
the  Courts  have  uniformly  held  that  the  exception  in  re- 
spect to  churches  and  schools  should  be  liberally  const rued 
in  their  favor,  end  strictly  construed  against  applicants 
for  licenses  within  the  proscribed  di  stance,  so  a s to  pre- 
vent the  mischief  aimed  at  by  the  limitation* 

The  above  cases,  however,  are  of  little  help  in  con- 
struing the  Missouri  Statute  for  the  reason  that  said  de- 
cisions are  baaed  upon  Statutes  containing  provisions  not 
found  in  the  Missouri  Law*  For  example,  theStatute  in  the 
New  *ork  cases,  sup?  a,  provided  that  the  measurements 
shall  be  taken  between  the  principal  entrance  of  the  build- 
ings used  for  such  churhh  or  school  purposes,  and  the  place 
for  which  an  application  for  a license  has  been  made*  The 
New  Jersey  Statute  construed  in  the  ease  of  banning  v*  Board 
of  Excise  Commissioners,  supra,  provided  that  no  license 
to  sell  intoxicating  liquor  shall  be  granted  to  any  place 
within  two  hundred  feet  of  the  curtilage  of  a church  edi- 
fioe,  the  distance  to  be  measured  between  the  nearest  point 
of  the  same  and  the  nearest  point  of  the  building  wherein 
such  liquors  are  intended  to  be  gold*  The  Statute  con- 
strued in  Oreenough  v*  Town  Council  of  1 arwick,  supra,  pro- 
vide! that  no  license  shall  be  granted  for  the  sale  of 
liquore  in  any  building  or  place  within  two  hundred  feet 
measured  by  any  public  traveled  way  of  the  premises  of  any 
public  or  parochial  school*  The  Mass*  Statute  construed 
in  Commonwealth  v*  Jones,  provided  that  no  license  A all  be 
granted  for  the  sale  of  intoxicating  liquor  in  any  building 
or  place  on  the  ssme  street  within  four  hundred  feet  of  any 
building  occupied  by  a public  school* 

Section  44-S-14,  supra,  merely  provides  t hat  no  license 
shall  be  granted  for  the  sale  of  intoxicating  liquor  within 
one  hundred  feet  of  any  school,  church  or  other  building 
regulerly  used  as  a place  of  religious  worship,  unless  the 
applicant  shall  first  obtain  the  consent,  in  writing,  of 
the  majority  of  the  Board  of  Eireotors  of  such  school,  or 
the  consent,  in  writing,  of  the  majority  of  the  managing 
board  of  such  church  or  piece  of  worship*  The  Statute  does 
not  say  that  a license  csnnot  be  issued  for  the  sale  of  in- 
toxicating liquor  within  one  hundred  feet  of  the  property, 
premises  or  curtilage  of  such  school  or  church,  neither 
does  the  Statute  direct  that  the  prohibited  distance  shall 
be  measured  by  the  nearest  public  traveled  way,  nor  from 
entrance  to  entrance;  nor  from  the  nearest  point  of  the 
building  wherein  liquor  is  sold,  to  the  nearest  point  of 
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the  church  or  school,  or  Tremises,  or  curtilage  of  such 
church  or  school*  l‘o  hold  Section  44-a-14  contained  any 
of  the  above  provisions  would  be  writing  a provision  In 
the  Statute  not  therein  contained,  something  which  we  have 
no  authority  to  do* 

Section  20  of  the  Liquor  Control  Act,  however  does 
provide  as  follows: 

"Ivery  license  Issued  under  the  pro- 
visions of  this  Act  shall  oartlcularly 
describe  the  premises  at  which  Intoxi- 
cating liquor  may  be  sold  thereunder, 
and  such  11cm se  shall  not  be  deemed 
to  authorize  or  permit  the  sale  of 
intoxicating  liquor  at  any  place  other 
than  that  described  therein*" 

By  reading  Section  20  and  Section  44-a-14  together,  it 
la  plain  that  the  Legislature  Intended  that  no  11cm  se  should 
be  Issued  for  the  sale  of  intoxicating  liquor  on  any  premises 
or  pit ce  within  one  hundred  feet  of  any  school  or  chuwch  or 
other  building  regularly  used  as  a place  of  relifcioue  worship, 
uhless  the  applicant  for  such  license  shall  first  obtain  the 
consent,  in  waiting,  of  the  majority  of  the  managing  board  of 
the  directors  of  sruch  school  or  church*  It  is  also  apparent 
from  the  wording  in  Section  44-a-14  that  the  prohibition 
against  issuing  a license  for  the  sale  of  intoxicating  liquor 
within  one  hundred  feet  of  a school  or  church  or  other  build- 
ing means  that  the  license  cannot  be  issued  for  the  sale  of 
intoxicating  liquor  at  a plaoe  within  one  hundred  feet  of  a 
church  building  or  school  building,  and  does  not  mem  that  a 
license  may  not  be  issued  for  a place  within  one  hundred  feet 
of  the  property  of  such  school  or  church* 

From  the  above  we  hsve  arrived  at  the  conclusion  that  no 
license  can  be  issued  for  the  sale  of  lntoXloatlng  liquor  at 
any  place  or  for  any  premises  within  one  hundred  feet  of  any 
school  or  church  building*  The  Legislature,  however,  failed 
to  direct  from  what  points  the  distance  is  to  be  meant  red* 

In  the  case  of  Bvans  v*  United  States,  261  Fed*  902,  the 
vourt  at  1*  c*  page  904,  said: 

"Distance  is  to  be  measured  in  a 
straight  line  in  a horizontal  plane, 
unless  there  is  a clear  indication 
that  another  mode  of  measurement  is 
to  be  adopted*  9 Am*  ft  Lng*  Kncyc* 
of  Law,  p*  614*  Distance  is  a straight 
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line  along  the  horizontal  plane  from 
point  to  point.  It  la  measured  from 
the  nearest  point  of  the  one  place  to 
the  nearest  point  of  the  other.  18  C. 

J.  1287." 

CQKCLJCIOM. 

In  view  of  the  above  It  Is  the  opinion  of  this  Depart- 
ment that  no  license  for  the  sale  of  Intoxicating  liquor 
can  be  Issued  for  any  plaee  or  for  any  premises,  described 
In  the  license,  within  one  hundred  feet  of  any  church  or 
school  building,  unless  the  applicant  shall  first  obtain 
the  consent,  in  writing,  of  the  majority  of  the  Board  of 
Directors, of  such  school,  or  the  consent,  in  writing,  of 
the  majority  of  the  managing  board  of  such  church  or  place 
of  worship.  It  is  our  further  opinion  that  the  prohibited 
distance  Is  to  b e measured  in  a straight  line  from  the 
nearest  point  of  the  place  or  premises  described  in  the 
license,  to  the  nearest  point  of  such  church  or  school  build- 
ing or  other  building  regularly  used  as  a piece  of  religious 
worship. 

The  Board  of  Aldermen,  City  Council,  or  other  proper 
authorities  of  any  incorporated  city,  town  or  village  may. 
by  ordinance,  prohibit  the  granting  of  a license  for  the 
sale  of  intoxicating  liquor  within  a distance  as  groat  as 
three  hundred  feet  of  a church  or  school  building.  The 
distance  specified  by  a city  should  be  measured  in  the  same 
manner  as  pointed  out  above  for  the  measurements  of  the  dis- 
tance prohibited  by  the  Statute. 


Respectfully  submitted 


J.  E.  TAYLOR 

Assistant  Attorney  General. 

APPROVED* 


ROY  McKITTRICK 
Attorney  General. 
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CITIES  TOWNS  AND  VILLAGES:  ) 

) Authority  of  Board  of  Public  Works. 

BOARD  OP  PUBLIC  WORKS  ) 

CITY  OP  LOUISIANA  : ) Board  of  limited  powers. 

(Supplemental  opinion) 


August  19*  1936. 


Mr*  Davis  banning 
Vice  President 
Eoard  of  Public  Works 
Louisiana.  Missouri 


Dear  Mr.  Banning: 


This  is  to  acknowledge  receipt  of  your  letter  of 
recent  date*  which  letter  is  as  follows: 

"Will  you  please  refer  to  your  opinion 
to  this  writer  dated  March  11,  1935 ( 

"This  opinion  was  given  to  me  at  my 
request  as  Vice  President  of  the  Board 
of  Public  Works  of  the  city  of 
Louisiana  regarding  the  expenditure 
of  monies  for  the  rehabilitation  of 
the  water  plant  in  this  city,  the 
question  being  whether  this  expend- 
iture shall  be  under  the  supervision 
of  the  Board  of  Public  Works  or  the 
City  Council.  At  the  time  the  opinion 
was  requested  I sent  you  a copy  of 
the  ordinance  of  the  city  of  Louis- 
iana establishing  the  Board  of  Public 
Works. 

"Your  opinion  on  this  question  was  to 
the  effect  that  under  the  ordinance 
as  adopted  by  the  City  Council,  the 

expenditure  of  this  money  was  under 
the  supervision  of  the  City  Council, 
the  ordinance  having  been  passed 
under  Section  7654,  ft.  S.  Mo.,  1929. 

In  your  opinion  you  state  that  under 
Section  7655  R.  S.  Mo.,  1929,  said 
Board  of  Public  .Yorks  may  be  given 
additional  powers  by  the  City  Council. 
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".The  City  Council  and  the  Board  of 
Public  Works  have  not  yet  agreed 
upon  the  interpretation  of  said 
Section  7665  and  the  further  question 
has  arisen  as  to  whether  or  not  under 
this  Section,  the  common  council  may 
authorize  the  Board  of  Public  Works  to 
spend  this  m >ney,  by  an  ordinance  duly 
passed  and  approved. 

"We  would  greatly  appreciate  your 
opinion  on  this  Question  at  your  earli- 
est convenience." 


This  opinion  is  supplementary  to  our  opinion  of 
:.areh  11,  1955,  to  y u,  mentioned  in  your  present  letter  of 
request. 

Our  conclusions  in  that  letter  were  that, under  the 
ordinances  of  the  City  of  Louisiana,  as  passed  and  approved, 
submitted  in  your  former  letter,  the  Board  of  Public  *orka 
did  not  have  the  power  and  authority  to  expend  the  $160,000, 
for  the  purpose  of  reconstructing  and  rehabilitating  the 
water  system  and  sanitary  sewer  system  in  the  City  of  Louisiana, 
and  that  the  power  and  authority  to  expend  said  money  was  in 
the  common  council  of  said  city. 

Your  present  request  is  whether  or  not  the  co  on  counell 
of  your  city  may  authorize  the  Board  of  Public  Workr  to  expend 
this  money  by  an  ordinance  under  the  provisions  of  Section 
7666,  R.  S.  Mo.  1929,  which  section  we  herewith  set  forth* 

"Said  board  shall  also  exercise  such 
other  powers  and  perform  such  other 
duties  in  the  su perlntondence  of  public 
works.  improvements  and  repairs  con- 
strue tecf  by  authority  of  the  common 
councillor  owned  by  he  city  as  may  be 
prescribed  by  ordinance,  said  board 
shall  make  all  neoesaary  regulations 
for  the  government  of  the  department 
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not  inconsistent  with  the  general 
lavs  of  this  state,  the  charter  of 
such  city  or  the  ordinances  thereof,* 

Your  request  calls  for  the  Interpretation  and  construction  of 
the  above  section. 

Under  Section  7654,  K,  S,  Mo,  1929,  it  Is  provided 
that  the  Board  of  Public  4orks  shall  "have  the  power,  and  It 
shall  be  its  duty,  to  take  oharge  of  and  exercise  control 
over  any  waterworks,  gas  works,  electric  light  and  power 
plant,  stea  heating  plant  or  other  device  or  plant  for  the 
furnishing  of  light,  power  or  heat,  etc,"?  and  then  further 
powers  may  be  granted  under  Seotion  7655,  supra. 

As  stated  In  the  case  of  Schneider  v.  City  of  Ann 
Arbor,  162  N.  W,  (Mich)  113,  the  court  said? 

"The  board  of  public  works  is  not  the 
governing  body  of  the  oity;  it  is  a 
board  of  limited  powers,” 


in  the  case  of  Chittenden  v,  City  of  t-anslng,  79  N.  W, 
(Mich.)  797,  the  court  said: 

"under  the  charter  the  city  council 
determines  whether  it  will  build  a 
public  building.  The  board  then 
procures  plans  and  specifications, 
and  reports  them,  with  an  estimate 
of  cost,  to  the  council.  Bids  are 
advertised  for,  but  before  a con- 
tract can  be  made  it  must  be  author- 
ized by  the  council,  In  this  case 
the  council  authorized  a contract  to 
be  made  binding  it  to  pay  $108,000 
for  the  construction  of  a building 
according  to  certain  plans  and  specifi- 
cations, The  board  of  public  works 
cannot  bind  the  city  by  an  agreement  to 
increase  the  contract  price,  tfe  are 
not  cited  to  uny  case  upholding  such 
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power.  If  thi3  arrang  ent  binds  the 
city,  ten  there  is  no  limit  to  the 
power  of  the  board  to  make  changes 
in  material  and  construction  at  the 
public  expense." 


it  is  thus  seen  that  the  Board  of  Public  Yorks  is 
a body  of  limited  powers  and  can  exercise  only  such  powers 
as  are  given  it  by  the  statute  under  which  it  is  created. 

When  Section  7656,  supra,  is  read  in  connection  with  the 
other  sections  relative  to  the  Poax*d  of  Public  works,  to-wlfc. 
Sections  7651  to  7660,  inclusive,  we  do  not  believe  that  it 
was  intended  that  a board  of  public  works  should  have  complete 
chai*ge  and  control  of  the  construction  of  public  works,  and 
this  is  true  even  though  the  common  counsel  delegated  that 
authority  to  said  board. 

It  is  our  opinion  that  the  further  powers  as  mentioned 
in  Section  7655,  supra,  only  give  the  board  further  powers  in 
the  "superintendence  of  public  works,  improvements  and  repairs 
constructed  by  authority  of  the  common  council  or  owned  by  the 
city  aa  may  be  prescribed  by  ordinance.*,  and  does  not  give  it 
power  to  construct  said  public  works.  And  in  the  construction 
of  this  section  it  is  significant  that  the  word  "superintendence” 
is  used  and  that  it  has  reference  to  the  superintendence  of 
same  after  the  public  im  movement  a have  been  made,  .-ve  are 
further  inclined  to  this  construction  for  the  reason  that  if  it 
had  been  intended  by  the  Legislature  that  this  authority  to 
construct,  build  and  rehabilitate  the  systems,  such  as  mentioned 
in  your  letter,  was  to  have  been  given  to  the  board  of  public 
works,  then  it  would  have  been  easy  to  have  stated  in  plain  and 
unequivocal  terms  that  this  right  of  construction  could  be 
delegated  to  the  board  of  public  works. 


Conclusion. 

It  is,  therefore,  our  opinion  that  the  duty  of  letting 
the  contracts  for  the  construction  and  the  obligation  of 
reconstructing  and  rehalilitating  the  two  systems,  to-wit,  the 
water  system  and  the  sanitary  sewer  system,  rests  with  the 
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Common  Council  and  it  cannot  delegate  that  authority  to 
the  Board  of  Public  £crka« 


Very  truly  yours* 


COVELL  R.  HEWITT 
Assistant  Attorney -General 


APPROVED; 


Attorney -General 


CRdtEO 


TAXATION:  Procedure  for  sale  of  mineral  rights  for  delinquent 
taxes. 


J«pteiJ>«r  9 , 1935. 


lion.  Q.  C.  Beckham, 
Prosecuting  Attorney, 
Crawford  County, 
Bteelvllle,  ileeouri. 


Dear  Sir: 


tfe  wish  to  acknowledge  your  recent  request  for 
an  opinion  wherein  you  state  aa  follows: 

"Kindly  inform  me  as  to  what  pro- 
ceedure  is  to  be  taken  In  caee  of 
default  In  the  payment  of  taxes  on 
mineral  rights  on  real  estate, 
should  the  County  Collector  proceed 
to  cell  the  mineral  right  in  the  same 
way  that  he  sells  land  for  delinquent 
taxes?" 

Denote  bill  Ho.  94,  found  in  the  Laws  of  Missouri, 
1933,  pp.  425  to  449,  sets  out  the  procedure  for  the  colleo* 
tion  of  delinquent  and  back  taxes  and  the  foreclosure,  s ... le 
'..nd  redemption  of  delinquent  property,  section  9952a  of  said 
bill,  found  on  p.  430,  provides  as  follows: 


".dl  lauds  and  lots  on  which  taxes  are 
delinquent  and  unpaid  shall  be  subject 
to  sale  to  discharge  the  lien  for  said 
delinquent  and  unpaid  taxes  as  provided 
for  in  this  act  on  the  first  ..onduy  of 
November  of  each  year,  and  It  shall  not 
be  necessary  to  Include  the  name  of  the 
owner,  mortgagee,  occupant  or  any  other 
person  or  corporation  owning  or  claiming 
an  Interest  In  or  to  any  of  said  lands 
or  lots  in  the  notice  of  such  sa  !•! 
provided,  however,  delinquent  taxes,  with 
penalty.  Interest  and  costs,  may  be  paid 
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to  the  eounty  collector  at  any  time  be- 
fore the  property  le  cold  therefor. 

The  entry  of  record  by  the  county  col- 
lector listing  the  delinquent  lands  and 
lota  as  provided  for  in  this  act  shall 
be  and  becorjd  a levy  upon  euch  delinquent 
lands  und  lots  for  the  purpose  of  enforc- 
ing the  lien  of  delinquent  and  unpaid 
taxes , together  with  penalty.  Interest 
and  costs." 

01  C.  J.  179  discusses  the  taxation  of  minerals  and 
mineral  rights  and  states  In  part  as  follows: 

"Ores  or  minerals  *in  place, * that  is, 
unsevered,  are  taxable  to  their  owner 
as  realty;  but  minerals  extracted  and 
brougKtto  the  surface  are  taxable  as 
£S£SgS&teK.» 

You  state  In  your  letter  that  the  default  in  the  pay- 
ment of  taxes  is  on  "mineral  rights"  on  real  estate;  hence  we 
assu:  a that  you  refer  only  to  minerals  "in  place*  and  not 
minerals  that  have  been  extracted  and  brought  to  the  aurfaoe. 

The  court  in  the  ease  of  In  re  Colby,  169  N.  •'/.  (Iowa) 
1.  o.  444,  in  discussing  the  subject  of  mineral  rights,  said: 

# 

"Minerals  beneath  the  surface  may  be 
made  the  subject  of  separate  ownership, 
either  by  e grant  of  the  minerals  by  the 
owner  of  the  land,  or  of  e grant  of  the 
land  excepting  the  minerals,  and  thereby 
an  estate  in  fee  simple  is  created  in  the 
minerals,  as  corporeal  things  real.  1 
Tiffany  on  Real  Property,  eec.  819; 

Snoddy  v.  Bolen,  188  Lo.  479,  84  B.  4. 

148,  8b  B.  W.  938,  24  L.  B.  A.  507; 
i.arvin  v.  Brewster  Iron  Lin.  Co.,  55 
k.  Y.  5w8,  14  Am*  Hep.  322;  3 loan  v. 

Lawrence  furnace  Co.,  89  Ohio  St.  568; 

■kenning  v.  fraaler,  96  111.  879. 

"It  la  equally  well  settled  that,  when 
the  fee  in  the  mineral  has  been  separated 
from  the  fee  in  the  surface,  the  fee  or 
interest  in  the  former  is  assessable  and 
taxable  to  the  owner  thereof  as  real 
eatate.  This  much  is  settled  by  the 
statutes  heretofore  referred  to,  for  surely 
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the  title  to  ndnerale  in  situ  con- 
stitutes an  Interest  in  land.  See  In  re 
kajor,  134  111.  13,  24  K.  2.  973:  Kansas 
Natural  Gas  Co.  v.  Board  of  Commissioners, 

75  4an.  335,  89  Fee.  750 { Wolfe  County  y9 
beclcett,  127  dy.  252,  105  3.  #.  447,  32 
Hy.  Lev*  hep.  167,  17  L.  ft.  A.  (H.S.)  688, 
and.  note  collecting  the  eases. n 

Ihe  Supremo  Court  of  Missouri  in  the  cese  of  Young  ▼. 
Young,  307  i.o.  1.  o.  £25,  in  holding  that  adnerals  "in  place" 
are  land,  said: 


'’That  coal  and  other  minerals  in  place  are 
land  and  :aay  be  conveyed  as  such,  and,  Alien 
thus  conveyed,  constitute  a separate  and 
distinct  estate  end  Inheritance  was  decided 
by  this  court  in  wardell  v.  Vatson,  93  mo. 

107,  * * 

From  the  foregoing  we  are  of  the  opinion  that  minerals 
in  place  are  '•land"  and  that  the  county  collector,  upon  default 
in  the  payment  of  tcxes,  raay  sell  the  mineral  rights"  in  the 
manner  provider  for  by  senate  Bill  ho.  94,  eupre,  for  the  sale 
of  lands  for  delinquent  taxes. 


Respectfully  submitted. 


*BU  ORK  d^^YRKS, 

Assistant  Attorney  General. 


APPKOVtSh: 


-il.  liuf  fwJu.",  Jr. , 
(dieting)  Attorney  General. 
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COUNTY  HOSPITAL  - Trustees  not  liable  for  tort. 


November  25,  1935 


-O' 


£ 


Mr.  Davis  Benning 
Prosecuting  Attorney 
Pike  County 
Louisiana,  Missouri 


Dear  Sir: 


We  have  your  request  of  November  21, 
1935  for  an  opinion,  which  request  is  as  fol- 
lows : 

"Under  the  provisions  of  Article  4, 
Chapter  120,  Revised  Statutes  of 
Missouri,  1929,  this  County  has 
established  and  is  maintaining  a 
county  hospital. 

"I  have  been  requested  by  the  County 
Court  to  get  an  opinion  from  your 
office  on  the  following  questions 

1 - To  what  extent  is  the  County 

liable  for  damages,  either 
to  employees  or  to  third 
parties,  resulting  from  the 
negligence  of  the  hospital 
employees? 

2 - Is  there  any  personal  lia- 

bility on  the  part  of  the 
trustees  for  damages  result- 
ing from  the  negligence  of 
the  hospital  employees,  either 
to  third  parties  or  to  other 
• employees?" 


As  to  your  first  Inquiry  as  to  the  extent 
of  liability  of  the  court  for  tort,  I enclose  here- 
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with  a co cy  of  an  opinion  written  by  this  office 
under  date  of  August  30,  1935,  which  holds  that 
the  county  is  not  liable  for  tort. 

By  reference  to  Article  4,  Chapter  120, 

R.  S.  Mo.  1929,  we  find  that  county  hospitals  are 
built  from  public  funds.  Section  13976,  R.  S.  Mo. 
1929,  and  are  supported  by  funds  from  the  county 
revenue.  Section  13984,  H.  S.  Mo.  1929.  The 
county  treasurer  is  treasurer  of  the  Board  of 
Trustees,  receives  and  pays  out  all  monies  be- 
longing to  the  hosDital  fund.  Section  13978,  R.  S. 
Mo.  1929. 

The  trustees  are  elected  at  the  regular 
general  election,  as  other  public  officers  are 
elected.  Section  13977,  R.  S.  Mo.  1929.  It  there- 
fore appears  that  the  Board  of  Hospital  Trustees 
are  performing  public  functions  of  a governmental 
nature  and  are  therefore  not  liable  for  tort. 

White  v.  Alabama  Insane  Hospital,  138  Alabama, 

479;  Mala  v.  Eastern  State  Hospital,  34  E.  617; 
Leavell  v.  Kentucky  Asylum,  91  S.  W.  671. 

We  note  that  under  Section  13978,  R.  S. 
Mo.  1929,  no  bond  is  required  of  the  trustees, 
but  if  a bond  were  given  there  would  be  no  lia- 
bility on  that  bond  for  negligence  for  which  third 
narties  could  sue.  State  ex  rel.  v.  Harris,  77 

S.  W.  (Sd)  046. 

It  is,  therefore,  the  opinion  cf  this 
office  that  the  Board  of  Trustees  of  a county 
hospital, under  Article  4,  Chapter  120,  R.  S.  Ho. 
1929,  rre  not  liable  for  tort. 


Yours  very  truly. 


FRANKLIN  E.  REAGAN 

sslstsnt  Attorney  General 


APPROVE  : 


Joto  7/.  H0i>  MAti , Jr. 
(Acting)  Attorney  General 


FER:F~ 

Etw»  . 
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SHERIFFS' PELS  - Howard  County  controversy. 


June  27,  1955* 


Honorable  C#  H.  'Is we 11 
Presiding  Judge  of  County  Court 
Howr.rd  County 
Payette,  via.-ourl 


□enr  Sir: 


e have  you r request  for  an  opinion,  *c- 
comrrnled  by  • brief  sto  tenant  of  facts  os  to  certain 
ehprgea  sa:  fees  claimed  by  the  sheriff  of  Howard 
County*  -'e  shall  treat  these  items  separately. 


I. 

” drawing  petit  Jury  April  1935,  £4  regular  Jurors, 

□rawing  rot  it  Jurors  August  1933,  £4  regular  Jurors. 

Drr.wing  petit  Jurors  Deo.  1933,  £4  regui- r Jurors. 

Drawing  netlt  Jury  ‘prll,  1934  £4  regular  Jurors, 

□rowing  petit  Jury,  August,  1934,  24  regular  Jurora. 

Drawing  petit  furors  December  1934,  24  regular  Jurors, 

Drawing  petit  Jurora  larch  1935,  24  regular  Jurors. 

st  8.40  times  7 equals  50.30 

200  *11.  .10  tines  7 equals 140.00 

198.80  " 

From  the  eta' ement  of  facts,  these  services  were 
performed  by  the  sheriff.  Fuch  fees  are  allowed  under 
*nd  by  virtue  of  octlon  11789,  R.  5.  Mo.  1929. 

Ke  ore  enclosing  a copy  of  on  opinion  relative 
to  that  matter,  which  will  be  found  under  point  I In  an 
0 in  ton  of  this  office  under  dste  of  February  4,  1935. 


#2  - Honorable  C.  -?*  Biswell 


II* 

The  second  antler  'resented  for  consideration 
Is  as  follows: 

HS  ecirl  Repeal  Election  (vet  k dry)  Aug*  19,  1953, 
Special  -ond  Issue  Election,  May  16,  1934, 

August  Primary  ^lection,  '-ug*  7,  1934, 

G nernl  Election,  Bov*  6,  1954. 

notifying  Judges  of  the  above  4 elec- 
tions at  v*50  ench  ••••  92  in  each  election, 
would  be  the  some  as  notifying  368  Judges, 
ecus Is  •••••*••••••••••••  ^134*00 

mileage,  136  miles  at  #*19  times  4 would 

equal  •*••  •••••••••••••••  54*90 

19  .reclncts  at  ,3*00  ench  would  equal 
457,00  and,  4 elections  times  .57*00  would 
equal  4223*00,  but  I was  paid  50.80  mile- 
age, which  VDuld  len.ve  ••••••••••  177*20 


Total  amount  due  under  (II)  v 415 *20 


It  appears  from  the  brief  statement  of  facts  that 
the  sheriff  did  not  nerfor : the  services  In  notifying  the 
Judges  of  election,  but  did  perform  the  services  of  de- 
livering the  ballots  to  the  judges  of  election* 

/.e  p re  enclosing  a copy  of  an  opinion  of  this  of- 
fice written  by  Mr*  Drake  rc-tson  under  date  of  June  3, 
1935  relative  to  the  duty  of  the  county  court  to  audit 
and  correct  accounts  before  paying,  which  op  n ion  in 
substance  bolds  that  the  sheriff  is  not  entitled  to  any 
ccs  for  services  not  rendered*  This  opinion  therefore 
disposes  of  the  claim  of  vl84*00  and  mileage  amounting 
to  454*00  for  notifying  Judges  of  eleotlon*  This  claim 
is  not  payable  because  the  services  were  not  rendered* 

Relative  to  the  claim  for  delivering  ballota  to 
the  Judges  of  election,  all  of  vhloh  services  appear  to 
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have  been  per  formed,  we  note  that  the  she  riff's  claims 
total  228*00,  and  the  county  court  has  paid  the  total 
of  C50*80,  leaving  a claimed  balance  of  177*20*  In  this 
connection,  we  refer  yon  to  part  IV  of  an  opinion  of 
this  office  under  date  of  February  4,  1935,  whleh  is 
enclosed  herewith,  and  which  opinion  holds  that  the  sheriff 
is  entitled  to  reasonable  compensation  for  such  services 
under  and  by  virtue  of  Section  10305,  R*  S.  Mo*  1929*  s 
bo  whnt  constitutes  a reasonable  fee  for  the  services 
rendered,  we  arc  unable  to  determine*  That  is  a matter 
of  fact  for  the  county  court  to  decide*  /II  questions 
of  fl»ct  are  for  the  county  court,  and  the  Attorney  Oeneral's 
office  la  without  authority  to  enter  into  controversial 
matters  and  decide  questions  of  fact*  6 C*J*,  Lection 

16,  p*  811* 

It  is,  therefore,  the  opinion  of  this  office  that 
the  sheriff  is  entitled  to  reasonable  compensation  for 
delivering  ballots;  said  coac.«nsation  to  be  fixed  by  the 
county  court  In  Its  Judgment* 


III* 

Ihe  third  anc  remaining  portion  of  your  request 
for  an  opinion  is  as  follows: 

"112  Miles  at  $*10  a mile  equals  • • • • $11*00 


Deputy  Hire  for  et*ch  •*•••••••  4*00 

.us  tody  charge  allowed  ••••••••  1*00 


Total  amount  allowed  for  e<  ch  patient*  016*20 

15  patients  times  -,>16*20  would  equal  * 245*00 

or  the  total  amount  due* 


•/e  uncerstand  from  the  agreed  statement  of  facts 
that  the  sheriff  was  not  allowed  to  take  the  fifteen  patients 
to  the  insane  hospital  r.  t Fulton  and  that  no  part  of  arid 
services  wore  performed  by  the  sheriff*  It  appears  that 
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two  of  the  patients  wf-ro  token  by  relatives,  but  It  doea 
not  appear  who  took  the  other  thirteen,  except  that  the 
sheriff  c Id  not.  We  enclose  herewith  copy  of  an  op  In Ion 
under  date  of  February  16,  1956  which  In  subs t once  holds 
that  Insane  persons  sent  by  the  county  court  to  a state 
hospital  ore  to  be  taken  undor  and  by  virtue  of  o warrant, 
as  -rovlded  in  Section  ?>G49,  R.  X,  '.To*  1929,  and  which 
Oflnlon  further  holes  that  if  relatives  do  not  take  the 
patient  to  the  hosrltcl,  it  Is  the  duty  of  tfre  sheriff  to 
convey  such  persons  to  the  state  hospital,  and  that  the 
compensation  fixed  by  Section  0662,  Lews  Mo.  1933,  png© 

409,  Is  payable  to  either  the  sheriff  or  relatives. 

It  is,  there  tore,  the  opinion  of  this  office  thet 
tho  sheriff  ia  not  entitled  to  the  fees  claimed  in  nolnt 
III  of  this  opinion  for  the  reason  that  the  services  were 
not  erformed. 

In  tho  preparation  of  «bls  opinion,  we  have  assumed 
the  facts  stated  in  the  request  to  be  true,  as  the  s-ae  an- 
oeorec  to  be  an  agreed  statement  of  facts  signed  by  both 
the  sheriff  and  the  prosecuting  attorney  of  Howard  County. 

e have  not  touche,  upon  the  right  of  the  sheriff,  at  the 
pro  er  time,  to  have,  by  proper  court  procedure,  the  county 
compelled  to  allow  him  to  perform  duties  which  were  herein 
denied  to  him.  neither  do  we  pass  upon  the  question  of 
whether  the  county  is  entitled  to  recover  fees  .oald  to  per- 
sons other  than  the  sheriff  or  relatives  for  tho  transpor- 
tation of  patients  to  state  hospitals. 


Rospectfully  submittet  , 


Fib  NKLIN  £.  11.7  Cl. H 

Assistant  attorney  Oonernl 

All  HOVJ  i 


76m  ivTW'rmr;  Xr* — 

(Acting)  Attorney  Oeneral 


Fi  R»F: 


/ 


TAXATION  AND  REVENUE: 
CITIES  OF  THE  THIRD  CLASS. 


Procedure  for  collection  of  delinquent 
city  real  estate  taxes  in  cities  of 
the  third  class. 


April  K,  1935. 


Hon.  Geo.  N.  Blossom 
City  Collector 
Brookfield,  Missouri 


Dear  Mr.  Blossom: 

Acknowledgment  is  herewith  made  of  your  request  of 
recent  date  for  an  opinion  of  this  office  on  the  following  subject: 

"In  reference  to  the  collection  of  delinquent 
taxes,  will  you  please  advise  me  the  proper 
procedure  for  Brookfield,  a city  of  the  third 
class.  Please  give  me  your  opinion  in  detail 
so  that  no  mistake  will  be  made. 

Should  the  expenses  of  the  sale,  such  as  com- 
mission, and  advertising  be  charged  against 
the  property  in  addition  to  the  delinquent 
taxes?  Is  it  necessary  for  a city  of  the  third 
class  to  make  up  a tax  book  as  the  county  does?" 

The  collection  of  city  taxes  for  cities  of  the  third  class 
is  provided  for  in  Article  IV,  Chapter  33,  R.  S.  Mo.  1929.  We 
shall  assume  that  the  city  of  Brookfield  does  not  operate  under 
a special  charter  but  is  governed  by  the  provisions  of  this  article. 
In  respect  to  the  collection  of  delinquent  city  taxes.  Section  6781 
R.  S.  Mo.  1929,  a part  of  Article  IV  of  Chapter  38  provides  as 
follows: 

"Sec. 6781.  Collector,  duties  of — delinquent 
taxes,  etc. — * * * * The  city  council  shall  cause 
the  land  and  lot  delinquent  list  and  the  personal 
delinquent  list  to  be  returned  to  the  city 
collector  who  shall  be  charged  therewith,  and 
who  shall  proceed  to  collect  the  same  in  the  same 
manner  and  under  the  same  regulations  as  are  or 
may  be  provided  by  law  for  the  collection  of 
delinquent  lists  of  real  and  personal  taxes  for 
state  and  county  purposes:  Provided,  that  all 
suits  for  the  collection  of  city  taxes  shall  be 
brought  in  the  name  of  the  state,  at  the  relation 
and  to  the  use  of  the  city  collector." 


Hon.  Leo.  M.  ol os goai 
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The  foregoin  section  ■••keg  it  mandatory  upon  you  as 
city  collector  to  sake  out  as  soon  as  possible  after  tee  first 
meeting  of  the  City  Council  in  April  of  each  year,  lists  of 
delinquent  taxes  remaining  due  and  uncollected  for  that  year. 

One  Hit  1b  to  be  made  for  delinquent  real  estate  taxes  desig- 
nated a*  the  "land  and  lot  delinquent  list"  and  the  other  list 
is  to  be  known  as  the  "personal  delinquent  list",  and  which  is 
composed  of  delinquent  personal  taxes.  After  examining  this 
list  the  City  Council  returns  toe  time  to  you  and  you  are  required 
to 

"proceed  to  collect  the  same  In  the  same  manner 
and  under  the  same  regulations  as  are  or  may  be 
provided  Cprlaw  for  the  collection  of  delinquent 
1 1 s ts  of  real,  and  personal  property  for  state 
and  county  purposes.  " 

Prior  to  the  enactment  of  Senate  Bill  54,  page  42b, 

Laws  of  Missouri  1533,  state  and  oouuty  real  estate  and  personal 
taxes  w^re  collected  by  suit  brought  by  an  attorney  appointed  by 
the  County  Collector,  tot  appointment  of  whom  was  aporovea  oy 
toe  county  court.  By  virtue  of  Section  6781  the  City  Collector 
proceeded  to  collect  delinquent  real  estate  and  personal  city 
taxes  in  the  same  manner. 

With  the  enactment  of  Senate  Bill  54  however,  this  entire 
procedure  was  changed  in  respect  to  the  collection  of  real  estate 
taxes  ana  a new  system  Inaugurated  eliminating  the  bringing  of 
suit  and  the  employment  of  a counsel  for  such  purpose.  As  this 
new  system  h s been  adopted  for  the  collection  of  state  and  county 
real  estate  taxes  this  new  system  must  be  followed  for  the  en- 
foicemtnt  of  the  collection  of  delinquent  city  real  estate  taxes. 

fchlle  it  will  be  possible  to  roughly  outline  the  principal 
steps  in  the  procedure  adopted  for  the  collection  of  delinquent 
renl  estate  taxes,  we  shall  only  be  able  to  pass  upon  the  salient 
features  of  the  law  anesuggest  that  you  obtain  a copy  of  the  9esslo 
Acts  of  1933  and  study  this  new  act  carefully,  beginning  on  page 
4 2b  of  such  Acts. 

section  9553,  page  429,  provides  for  the  making  of  a 
list  of  delinquent  lands  and  lots,  describing  such  ltnde  and  lots 
as  described  on  the  tax  booke,  charging  them  with  the  delinquent 
tax,  naming  the  year  delinquent,  separately  stated,  and  in  addition 
thereto  a penalty  of  ten  per  cent  per  annum  on  taxes  for  eaoh 
year  delinquent,  but  not  more  tn&n  one  per  cent  per  month  for  the 
delinquent  taxes  for  tne  proceeding  year.  This  list  will  be 
sufficient  to  satisfy  the  requirements  of  Senate  Bill  94  and 
also  Section  o7dl,  R.  8.  Mo.  1529. 


Hon.  u*o.  N.  aloes. m 
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Bader  the  provisions  of  Section  9962*,  page  43C,  It  Is 
provided  that  the  lands  and  lots  on  the  delinquent  list  shall 
ce  subject  to  8*le  on  the  first  Monday  of  November  of  each  year. 

Section  9962b  provides  that  a copy  of  said  delinquent 
lands  and  lists  shall  oe  published  In  some  newspaper  of  general 
circulation  published  In  the  county  for  three  consecutive  weeks, 
one  insertion  weedy  before  such  sale,  the  last  insertion  to  be 
at  least  fifteen  days  prior  to  the  first  Monday  In  November. 

It  is  aug.  sated  that  the  last  publication  of  thlE  notice  occur 
between  sixteen  and  thirty  days  before  the  first  Monday  of 
November  at  which  the  sale  Is  to  be  held.  The  publication  shall 
contain  the  aggregate  amount  of  taxes,  penalties,  Interests  and 
costs  aue  thereon,  eacn  year  separately  stated. The  land  to  be 
described  In  forty  acre  tracts  or  other  legal  subdivisions,  and 
the  town  lots  to  be  described  by  lot  number,  block,  adaltlon 
etc.  tilth  such  list  there  snail  be  attached  to  ^nd  printed  in 
like  manner  a notice  that  so  much  of  said  lands  and  lots  as  may 
bt  necessary  to  disoh  rge  the  taxes,  interests  and  charges  that 
may  be  due  tnereon  at  the  time  of  sale,  will  be  soid  at  public 
auction  at  the  court  house  door  of  such  county  on  the  first 
Uonaay  iniiovember  next  thereafter,  commencing  at  ten  o'clock 
of  said  day  andcontinulng  from  day  to  day  thereafter  until  all 
are  offered.  You  snould  on  or  before  the  day  of  the  e&le,piace 
on  your  record  a copy  of  euch  notice  ana  certify  on  such  record 
Immediately  following  such  notice  the  name  of  the  newspaper  of 
the  county  In  which  euch  notice  was  printed  and  published,  and 
the  date  of  insertions  of  such  notice.  The  cost  cf  printing 
the  notice  shall  be  paid  by  the  purchaser  of  the  lot  and  shall 
not  exceed  the  rate  flxea  by  the  county  printing  contract  but 
In  no  event  to  exceed  the  legal  rate  fixed  by  Section  13773 
p.  S.  Mo.  1929.  The  total  cost  of  the  printing  of  the  notice 
Is  to  br.  prorated  against  all  the  lands  and  lots  advertised, 
and  that  proportionate  share  assessed  as  costs  and  collected 
from  the  party  purchasing  the  certificate  or  redeeming  the 
oroperty.  The  land  Btall  be  sold  to  the  bidder  offering  the 
amount  due  for  the  smallest  part  of  the  tract  or  lot;  Section 
9962c.  No  sale  shall  be  oonsumauted  for  less  than  the  amount 
of  taxes,  penalties,  interest  and  costs.  If  sufficient  bid 
1 8 not  obtained  the  first  sale  the  land  should  again  be  adver- 
tised the  following  year  and  if  sufficient  is  not  then  received 
the  land  should  bs  advertised  the  next  yeax  ana  sold  for  what 
It  will  bring;  Sections  9963  and  9963a.  In  the  event  sufficient 
sum  Is  bid  to  cover  all  costs  and  penalties,  Interests  and  taxes 
on  a pfe-rt  of  the  lano,  suen  part  only  shall  be  offered  and 
sold;  section  9962d. 


Hon.  Geo 


N.  Blossom 
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The  purchaser  at  toe  sale  is  to  receive  a "certificate 
of  purcnese"  stating  toe  amount  of  taxes,  penalties,  interest  and 
coats  due,  the  sum  bid  on  the  tract,  the  Interest  which  tee  cer- 
tificate is  to  near,  section  9953a.  Tbs  owner  Oas  two  years  from 
tne  day  of  tOe  sale  within  whlcn  to  redeem  tne  property  by  paying 
tbe  amount  of  the  certificate  of  purchase  with  Interest  at  the 
rate  apeclfleu  in  the  certificate,  together  with  the  cost  of  the 
sale,  and  all  subsequent  taxes  paid  by  the  purchaser  of  the  cer- 
tificate with  interest  on  such  suns  at  eight  per  cent  per  annua. 
Undivided  or  specific  snares  of  tracts  or  lots  may  be  redeemed, 
Section  9956a.  If  no  redemption  is  made  within  two  years  the  pur- 
chaser is  entitled  to  a deed  to  the  tract,  Section  99b7;  as  pre- 
scrlbsd  by  Section  »9b?a.  You  are  to  keep  a record  of  all  tracts 
sold,  containing  a brief  description  of  the  land  conveyed  on  sales 
for  taxes,  the  name  of  the  person  charged  therewith,  the  date  of 
the  sale,  the  name  of  the  purchaser,  the  amount  for  which  it  is 
sold,  the  name  of  the  grantee  in  the  deed  and  the  date  of  its 
exeoutlon,  section  9958.  The  State  Tax  Commission  is  required  to 
prescribe  the  forms  of  all  certificates,  blanks  and  books  required 
by  the  act,  Section  9960d.  If  in  your  opinion  it  is  advisable  to 
charge  the  tsx  on  personal  property  against  real  pro  perty  in 
order  to  Insure  the  collection  of  the  tax  you  may  do  so,  Section 
9962.  This  new  law  applies  to  all  taxes  delinquent  on  the  date 
of  its  effectiveness  and  all  taxes  which  subse  uently  becaas 
delinquent,  and  you  may  if  you  so  desire  dismiss  any  suits  which 
have  : een  brought  for  the  collection  of  taxes  prior  to  the  effective 
date  of  thl s act  and  proceed  to  collect  the  t&xes  by  virtue  of 
the  new  law,  Section  9S62d. 

In  respect  to  Collector's  commission  and  advertising 
costs,  Section  9969  provides: 

"Fees  snail  be  allowed  for  services  rendered 
unaer  the  provisions  of  tnls  article,  as 
follows;  To  the  collector,  except  in  such 
cities,  two  per  cent  on  allsums  collected; 
in  such  cities,  two  percent  on  all  sums 
collected — such  p r cent  to  be  taxed  as  cost 
and  collected  from  the  party  redeeming.  To 
the  County  collector,  for  recordln  the  list 
of  delinquent  lane  and  lots,  twenty-five  cents 
per  tract,  to  oe  toxed  as  cost  and  collected 
from  tne  p rty  redeeming  euch  tract." 


Hon.  uso 
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lection  99t>20  referring  to  the  coat  of  advertising  pro- 
vides In  . c.rt: 

••  • **hlch  ooat  of  printing  at  the  rate 
specified  shall  he  taxeo  as  part  of  the 
costs  of  the  6 le  of  any  land  or  lot  con- 
tained In  such  list  and  disposed  of  at 
such  sale,  and  the  total  cost  of  printing 
such  notice  shall  be  prorated  against  all 
lands  or  lots  so  sold  or  redeemed  prior  to 
&:*y  such  sale.* 

It  therefore  appears  that  your  commission  and  the  cost 
of  advertising  are  proper  charges  as  costs  to  be  charged  against  the 
property  in  addition  to  the  dellnuent  taxes. 

>e  have  heretofore  quoted  Section  6781  R.  3.  Mo.  1929 
relative  to  your  duties  as  City  Collector  to  proceed  to  collect 
delinquent  city  taxes  In  the  sane  manner  as  delinquent  State  and 
County  taxes  are  collector.  Before  the  enactment  of  Senate  Bill  94 
you  were  required  to  maxe  up  the  lane  ana  lot  delinquent  list.  Under 
the  ne«  lav  you  are  to  folio*  the  procedure  prescribed  for  collecting 
otate  and  County  taxes,  vhlch  requires  that  you  make  up  a land  and 
lot  de-lnquent  list  unaer  the  provisions  of  section  9952,  page  429, 
Lavs  of  Ml  i our 1 1933.  Therefore,  you  are  required  unoer  the  ne* 
la*  to  tuake  up  a list  of  delinquent  lanos  and  lots  containing 
delinquent  city  taxes,  as  tne  County  Collector  le  required  to  make 
a delinquent  list  of  lands  and  lots  respecting  delinquent  State  and 
County  taxes. 

Respectfully  submitted, 


APPROVED: 


HAKiY  U.  *ALTIERf  Jr., 
Assistant  Attorney  oeneral 


ROT  McKITfRICK, 
Attorney  General 


COULiTT  BUDGET  aCT; 


Conditions  under  which  Count,.,  ,,  ■ 

reallocate  funds.  ,'ouj 


may 
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Hon.  Louis  I.  Block, 
County  Clerk, 
Gasconade  County, 
Hermann,  Missouri. 


Dear  dir: 


FO^D 


This  department  is  in  receipt  of  your  inquiry 
requesting  an  opinion  as  to  the  following  matter: 

"This  county  is  in  need  of  additional 
funds  other  than  what  was  set  aside 
in  Class  3 to  buy  right-of-way  for 
farm-to-marKet  roads,  which  was  unforseen 
when  the  budget  was  made.  v;e  have  ample 
funds  in  Class  1,  2 & 4 to  buy  this 
right-of-way  and  need  not  protest  war- 
rants in  any  class  if  we  could  apply 
the  funds  where  needed. 

"Gasconade  County  has  always  operated 
on  cash  bases  and  has  never  protested 
any  warrants,  and  it  is  our  desire  to 
remain  so.  at  the  close  of  1934  business 
all  oash  on  hand  in  the  classes  of  ex- 
penditures as  outlined  in  dec.  2 of  1933 
laws  was  carried  over  into  the  1935 
budget  according  to  a ratio  what  we  then 
thought  to  be  right.  But  now  the  court 
i3  called  to  buy  right-of-way  with 
plenty  of  money  on  hand  but  in  the 
wrong  class.  Please  advise  how  we  use 
this  excess  money  now  in  the  other 
classes  for  class  3.  * * * *" 


You  state  in  your  letter  above  quoted  that  you  desire 
to  purchase  the  rights-of-way  for  farm- to -market  roads  from  the 
funds  in  Class  3 of  the  budget  (dec.  2,  page  341,  Laws  of  Ho. 
1933),  but  in  making  up  the  original  budget  you  did  not  Include 
sufficient  funds  to  take  care  of  this  unforseen  expenditure . 
Class  3 of  the  County  Budget  *ct  provides  as  follows: 
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"The  county  court  shall  next 
sat  aside  and  apportion  the 
amount  required,  if  any,  fot 
the  upkeep,  repair  or  replace- 
ment of  bridges  on  other  than 
state  highways  (and  not  in  any 
special  road  district)  which 
shall  constitute  the  third 
obligation  of  the  county.” 


*?e  are  of  the  opinion  that  funds  for  rights-of-way  for 
farm- to -market  roads  should  not  be  taken  from  this  class.  The 
language  of  the  statute  is  not  broad  enough  to  Include  such  an 
expenditure;  it  refers  solely  to  the  "upkeep,  repair  or  replace- 
ment of  bridges  on  other  than  state  highways  (and  not  in  any 
special  road  district." 

Classes  1,  2 and  4 ere  definite  in  their  terms  and  funds 
for  the  purchase  of  rights-of-way  could  in  no  event  come  from 
those  classes.  Class  5 is  general  in  its  terms  and  provides 
for  a fund  to  be  used  as  contingent  and  emergency  expense.  We 
deem  this  class  sufficiently  general  in  its  terms  to  Include 
funds  for  the  purchase  of  rights-of-way  providing  your  county 
has  surplus  funds  in  this  class. 

Class  6 provides  that  eny  funds  remaining  after  the  five 
previous  classes  have  been  provided  for  may  be  used  for  any 
lawful  purpose.  You  state  that  your  county  is  on  a cash  basis 
and  has  no  outstanding  warrants;  hence,  any  funds  in  this  class 
may  be  used  for  the  purchase  of  rights-of-way  for  farm-to-market 
roads. 


Regarding  the  use  of  surplus  funds  which  exist  in  Classes 
1,  2 and  4,  the  County  Budget  Act  does  not  provide  for  the 
shifting  of  balances  from  one  class  to  another.  There  is  a 
special  prohibition  under  Lection  8 of  the  Act  (page  345)  wherein 
the  amount  as  placed  by  the  county  court  in  class  1 cannot  be 
changed  after  the  estimate  is  made.  This  section  further 
provides  that  within  five  days  after  the  approval  of  the  budget, 
a certified  copy  must  be  filed  with  the  county  treasurer. 

Lection  12167  and  Lection  12168  provide  that  any  balance 
at  the  close  of  the  year  may  be  used  by  any  fund  which  may  be 
in  need  of  said  balance.  We  ere  of  the  opinion  that  if  any 
balances  exist  in  any  of  the  classes  which  you  have  mentioned 
at  the  close  of  the  fiscal  year,  and  such  balance  is  not  needed 
by  any  other  fund,  the  balance  may  be  used  for  the  purchase  of 
the  rights-of-way  in  question* 

Taking  into  consideration  the  fact  that  your  county  appears 
to  be  in  splendid  financial  condition,  the  main  duty  of  the 
county  court  as  contained  in  Lection  1 of  the  County  Budget  Act 
(p.  341)  1 8 to  "classify  proposed  expenditures  according  to  the 
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classification  herein  provided  and  priority  of  payment  shall 
be  adequately  provided  according  to  the  said  classification 
and  such  priority  shall  be  sacredly  preserved."  That  burden 
rests  upon  the  county  court  and  the  other  officers,  and  if  the 
surplus  funds  from  one  of  the  classes  can  be  used  so  that  the 
priority  of  payment  will  not  be  jeopardized, then  the  spirit 
of  the  Budget  Act  will  have  been  preserved  and  we  can  discern 
no  liability  on  the  part  of  the  officers  under  section  8,  which 
provides  in  part  as  folio**: 

ft 

"any  order  of  the  county  court 
of  any  county  authorizing  and/or 
directing  the  issuance  of  any 
warrant  oontrdry  to  any  provision 
of  this  act  shall  be  void  and 
of  no  binding  force  or  effect; 
and  any  county  clerk,  county 
treasurer,  or  other  officer, 
participating  in  the  issuaned 
or  payment  of  any  such  warrant 
shall  be  liable  therefor  upon 
his  official  bond." 

This  method,  however,  is  merely  in  the  form  of  a sug- 
gestion and  if  followed  by  the  county  court,  it  must  be  don* 
at  their  peril  in  the  event  the  funds  of  any  of  the  classes 
are  jeopardized  end  priority  of  payment  is  not  sacredly 
preserved.  It  is  our  opinion,  however,  that  a safer  plan 
is  as  suggested  above,  l.e.,  to  use  the  surplus  funds,  if  any, 
in  Class  5 or  the  funds  of  Class  6. 


Respectfully  submitted. 


OLLIVi^fi  W.  LOLLM, 
Assistant  Attorney  General. 


aPPRO  ViSD : <* 


JOHN  HGifliAfc, 

(Acting)  Attorney  General 
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Laws  of  Missouri  1931,  page  376..  did  not  inorease 
compensation  of  assessors  then  in  office. 


/' 


November  13,  1936. 


Mr.  a.  w.  Tttckeley 
Bosworth,  Missouri 


Dear  sir: 

This  Department  is  in  receipt  of  your  letter  of 
Ootob  r 30,  requesting  an  opinion  as  to  the  following  state 
of  facts: 

j / 

"1  would  appreciate  your  o lnion  on 
the  act  passed  by  the  Assembly  of 
Hay  in  1931  whereby  they  raised  the 
scale  of  pay  for  aseesnors  from 
twenty-five  cents  to  thirty-five 
cents  on  personal  lists. 

I would  like  to  know  Aether  the 
assessors  already  in  office  would 
be  entitled  to  the  Increase  in- 
pay?" 

In  1931  the  General  Assembly  of  the  State  of  Missouri 
passed  the  following  act  (Laws  of  Missouri  1931,  page  376): 

"He  shall  receive,  as  compensation 
for  hie  servlees,  thirty-five  cents 
for  each  list  taken  by  him;  and  for 
each  tract  of  land  or  town  lot 
assessed  by  him,  and  properly  entered 
in  the  township  land  book,  he  shall 
receive  ten  cents,  one-half  to  be 
paid  by  the  county  and  one-half  by 
the  state,  as  now  provided  by  law: 

Provided,  that  all  the  perr onal 
ro-  erty  listed  belonging  to  any  one 
individual  or  company,  or  firm,  shall 
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constitute  only  one  list,  and  all 
the  laaq  owned  by  the  < srae  person  In 
any  one  oeotlon,  shall  constitute  but 
one  tract,  and  all  the  land  owned  by 
the  erne  person  in  any  one  block  shall 
constitute  but  one  lot,  as  to  ooiroen- 
satlon. * 

iIV*  f3e?Jlon  8 of  Constitution  o f the 
state  of  Missouri  provides: 

"The  condensation  or  fees  of  no  State, 
county  or  ntnlolp^l  officer  shall  be 
increased  during  hie  terra  of  office;  nor 
shall  the  terra  f any  offioe  be  extended 
for  a longer  period  than  that  for  which 
such  officer  was  elected  or  appointed. * 


In  view  of  the  foregoing  it  ie  the  o inlon  of  this 
**  ^ Act  of  the  General  Assembly  massed  in 
1931  (Laws  of  Missouri  1931,  page  ?76),  m view  of  the 
Constitution  of  the  State  of  Missouri,  did  not  increase 
the  otw>en*atlon  of  as  essors  then  in  offioe. 


Respectfully  subnit ted. 


APPROVED: 


atflHu  w.  nomux,  jr.. 

Assist; Jit  Attor  ey  Oener  1 


HWnitfgfgm 

Attorney  General 
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RECORDER  OP  DEEDS:  ) Pee  that  recorder  of  deeds  may  charge  for 

) marriage  license  - $1.00,  and  if  he  takes 
M vRRIrGE  LICENSE:  ) an  affidavit  from  a person  he  may  only 

charge  25^  for  taking  of  such  . 
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;<r.  John  E.  Bohon 
; ecorder  of  Leeds 
Pettis  County 
sedalia,  Missouri 


uear  Sir : 


T is  is  to  acknowledge  your  letter  as  follows: 

"I  notice  of  late  several  articles 
in  different  newspapers  as  to  the 
fee  for  a Carriage  License  and  would 
like  to  have  the  matter  made  more  plain. 

I notice  an  article  of  the  Associated 
Press  from  Jefferson  City  in  which  it 
states  that  you  say  the  maximum  fee  for 
a marriage  license,  including  all  affi- 
davits, could  only  be  $1.50.  I also 
hive  in  my  pocsession  an  opinion  from 
your  department  which  was  rendered  by 
ranklin  E . Reagan,  Assistant  Attorney 
General,  in  which  it  states,  that  the 
fee  allowed  for  issuing  and  recording 
a marriage  license  as  provided  by 
statute  is  £l.OO,  and  the  fee  for 
attaching  the  certificate  and  seal  as 
provided  by  Section  11804  is  $.50 
•raking  the  license  when  both  parties 
are  of  legal  age  *1.50,  and  in  case 
one  of  the  applicants  is  under  the  legal 
age  his  parent 8 affidavit  is  $ .50  and 
in  case  both  applicants  are  under  the 
legal  age  the  affidavits  giving  their 
consent  are  * .50  each,  or  $1.00.  This 
would  make  three  different  prices  for 
licenses  ;1«S0,  2.00  and  .2.50,  I 

now  the  statute  provides  a fee  o£  # .50 
for  each  acknowledgment  he  takes. 


John  E . Bohon 
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In  yovir  letter  you  ^tate  that  you  are  in  possession 
of  an  opinion  from  this  Department.  written  by  Honorable 
Franklin  E.  Heaven,  Assistant  Attorney-General,  and  such 
is  causing  confusion,  due  to  articles  in  different  newspapers 
iVe  will  again  write  on  the  subject  so  that  any  confusion 
which  has  arisen  may  be  removed. 

Chapter  19,  R,  o.  . o.  1929,  pertains  to  "Marriage 
and  . arriage  Contracts",  and  section  2977  provides  that, 
"Previous  to  any  marriage  in  this  state,  a license  for  that 
purpose  shall  be  obtained  from  the  officer  herein  author- 
ized to  issue  the  same", and  said  section  does  away 
with  common  law  marriages  in  this  state. 

The  legislature,  then,  has  provided  that  marriage 
in  the  State  of  Missouri  must  be  solemnized  and  in  order  for 
one  to  marry  in  this  state  a license  must  be  obtained  as 
a condition  precedent.  Section  2978,  R.  S.  Mo.  1929,  pro- 
vides that  the  recorder  of  deeds  shall  issue  the  license, 
and  Section  2979  provides,  "for  which  he  shall  receive  a 
fee  of  one  dollar,  to  be  paid  for  by  the  person  obtaining 
the  same.”  Thus,  the  fee  for  issuing  a license  is  one 
dollar. 

Section  2983,  R.  Mo.  1929,  in  part  provides  as 

follows : 


"*  * *,  and  no  recorder  shall  issue 
a license  authorizing  the  marriage 
of  any  male  under  the  a ,e  of  twenty- 
one  years  or  of  any  female  under  the 
age  of  eighteen  years,  except  with 
the  consent  of  his  or  her  father, 
mother  or  guardian,  which  consent 
shall  oe  given  at  the  time,  in  writing, 
* * *.  recorder  shall  state  in 

every  license  whether  the  parties 
applying  for  same,  one  or  either  or 
both  of  them,  are  of  age,  or  whether 
either  or  both  are  minors,  and  if 
either  party  is  a minor,  etc.  * * 


From  the  above  then  it  is  seen  that  the  d ty  of  issu- 
ing licenses  to  marry  is  imposed  upon  the  recorder  and  he  is 


Johr  • Bohon 
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restrlcted  as  to  whom  he  shall  Issue  them.  In  particular 
as  to  the  age  of  the  parties.  In  other  words,  he  must 
use  reasonable  care  and  diligence  to  ascertain  If  the 
parties  are  adults  or  minors.  There  is  no  provision  in 
the  statutes  that  provides  how  the  recorder  shall  acertain 
the  facts  as  to  age  of  the  parties  applying  for  license. 
However,  the  statutes  do  penalize  him  if  he  knowingly 
makes  a mistake  and  is  sixes  a license  to  one  not  entitled 
to  same.  Thus,  the  practice  of  many  recorders,  if  not 
all,  in  the  state  his  been  to  exact  an  affidavit  from  the 
persons  applying  for  license,  to  the  effect  that  the 
parties  are  single  and  unmarried,  of  a certain  age  and 
maj  lawfully  contract  and  be  Joined  in  marriage,  ihe 
obtaining  of  the  affidavit  is  for  the  protection  of  the 
recorder.  If  the  aft i davit  shows  that  the  person  apply- 
ing is  under  the  age  limit,  then  an  additional  affidavit 
must  be  obtained  from  the  parent  or  guardian  or  custodian 
of  t e minor  in  order  for  the  marriage  to  be  solemnized. 

The  question  then  presents  itself  as  to  how  much 
the  recorder  may  charge  if  he  takes  an  affidavit  from  the 
parties  applying  for  a marriage  license  when  he  exacts 
a 8 a condition  precedent  the  facts  to  show  capacity  to 
marry. 

A public  officer  in  order  to  charge  any  fee  for 
services  or  do  any  act  must  have  statutory  authority  for 
doing  it.  To  entitle  an  officer  to  compensation  he  must 
point  to  the  statute  authorizing  such.  As  early  as  1385 
the  Supreme  Court  of  Missouri  in  the  case  of  vll’iams  v. 
Charlton  County,  85  Mo.  642,  held  (quoting  from  the  syllabus) 

"No  fees  are  allowed  an  officer  except 
where  expressly  given  and  allowed  by 
law." 


In  King  v.  j'iverland  Levee  district,  279  o.  V.  195, 
the  _t.  uonlk  Court  of  Appeals,  page  196,  saldx 

"It  is  no  longer  open  to  question  but  that 
compensation  to  a public  officer  is  a 
matter  of  statute  and  not  of  contract. 


'Jv . John  E.  Bohon 
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and  that  compensation  exists,  if  it 
exists  at  all,  solely  as  a creation 
of  law  and  then  as  incidental  to  the 
office.  (Cases  cited)" 

we  then  must  find  the  statute  that  permits  the 
recorder  to  charge  for  taking  a person's  affidavit.  Section 
11804,  R.  S.  Mo.  1929,  is  captioned  "Pees  of  recorders”  and 
in  said  fees  it  will  be  noted  that  there  is  nothing  said  as 
to  what  shall  be  charged  for  taking  an  affidavit.  However, 
said  section  does  provide: 

"For  every  certificate  and  seal 50" 


Section  11562,  R.  3.  Mo.  1929,  provides  that  the 
recorder  may  adxninater  oaths,  and  reads  as  follows: 

"Hereafter  whenever,  under  any  law 
of  this  state  relating  to  the 
duties  of  the  recorder  of  deeds  in 
any  county  of  this  state,  it  be- 
comes necessary  for  any  person  to 
be  sworn  to  any  statement,  affidavit 
or  other  papers  of  any  kind,  the 
recorder  of  deeds  shall  oe  authorized 
to  administer  an  oath  to  any  person 
in  matters  relating  to  the  duties 
of  his  office,  with  like  effect  as 
clerks  of  courts  of  record:  Provided, 
he  use  his  seal  of  office  to  the 
jurat,  as  clerks  of  courts  of  record 
do.  He  shall  receive  the  same  com- 
pensation allowed  by  law  for  like 
service  as  clerks  of  courts  are  now 
allowed." 


a recorder  may  swear  a person  to  an  affidavit  or 
other  paper  and  when  he  does  so  and  uses  his  seal  of  office 
to  the  jurat  he  receives  the  same  compensation  for  doing 
that  as  clerks  of  ao- rts  are  now  allowed. 

Section  11781,  R.  3,  Mo.  1929,  pertains  to‘'fees  of 
clerks  of  county  courts",  and  in  part  provides  the  following: 

" 'or  oath  and  certificate  to  an 
affidavit .25" 


r.  Jfchn  E.  Bohon 
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section  11785,  rt.  S.  Mo.  1929,  pertains  to"fees 
of  clerks  of  circuit  courts  and  of  courts  of  common  pleas" 
and  ir>  part  provides  as  follows: 

"For  oaths  and  certificate  to  affi- 
davits   ••••••  ,25" 


Therefore,  applying  the  rule  that  a public  officer 
must  put  his  finger  on  the  statute  in  order  f r him  to  be 
entitled  to  charge  for  services  (or  receive  compensation) 
he  could  only  point  to  the  statute  that  i>;rmits  the  clerks 
of  courts  of  record  to  charge  for  oath  and  certificate  to 
an  affidavit,  and  said  charge  is  only  twenty-five  cents. 

There  is  a distinction  between  an  'affidavit"  and 
a "certificate."  Corpus  Juris,  Vol.  2,  pa  'e  317,  define 
"affidavit"  as  follows: 

"in  affidavit  is  a declaration  in 
writing  sworn  to  or  affirmed  by  the 
party  making  it  before  some  person 
who  has  authority  to  administer  an 
oath." 

"Certificate"  is  defined  by  Corpus  Juris,  Vol,  11,  page  77, 
in  part  as  follows: 

"a  documentary  declaration  regard- 
ing facts  fro*  the  public  authority, 
as  an  attestation  of  facts  contain- 
ed in  a public  record;  * * *. 

Popularly  the  term  would  import  a 
document  in  which  the  officer  issuing 
the  same  purports  to  state  on  his 
own  authority  that  certain  acts  have 
been  done," 

/.abater's  dictionary  defines  "certificate"  as  follows: 

"a  certified  statement;  a written 
testimony  to  the  truth  of  any  fact." 


Hon 
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In  common  parlance  the  distinction  between  "certificate" 
ana  "affidavit"  being  that  a "certificate"  is  something 
that  the  officers  certify  to  as  being  an  existing  fact, 
for  example,  a recorder  of  deeds  certifies  that  a deed  is 
of  record  and  puts  his  seal  on  it,  while  an  "affidavit* 
is  taken  froji  a person  and  rworn  to  before  an  officer. 

The  recorder  of  deeds,  if  he  certifies  to  a paper,  that 
such  is  on  file  in  his  office,  charges  fifty  cents  for 
that  certificate.  However,  when  he  swears  a person  to 
an  affidavit  or  paper  the  only  charge  that  he  can  make  is 
twenty -f^ve  cents.  Section  11562,  supra. 

Assume,  therefore,  that  two  parties  would  come 
before  you  as  Recorder  and  ask  for  a marriage  license.  If 
you  were  not  satisfied  that  these  parties  were  of  age  and 
single  and  unmarried,  then  you  would  have  the  right  to 
inquire  as  to  those  facts,  and  if  you  were  of  the  opinion 
that  In  order  to  protect  yourself  that  affidavits  should 
be  executed  by  the  parties  and  they,  signifying  a willingness 
to  have  you  take  their  oaths,  would  sign  seoarate  affidavits 
and  swear  to  them  in  your  presence  and  you  put  your  Jurat  on 
same,  then,  i nder  such  circumstances,  you  could  only  charge 
twenty-five  cents  per  person,  or  a total  of  fifty  cents, 
which  amount,  plus  the  one  dollar,  would  be  one  dollar  and 
fifty  cents,  and  that  is  all  you  could  charge  for  services 
rendered  in  connection  with  the  issuance  of  such  marriage 
license,  in  our  opinion. 

If  a person  was  a minor,  and  so  stated  the  fact,, 
it  would  not  be  necessary  to  take  that  person* s affidavit 
but  you  should  then  require  the  affidavit  of  the  parent  or 
guardian  giving  consent  to  said  minor  to  marry , and  if  you 
£ook  the  parent’s  or  guardian's  affidavit  you  could  only 
charge  such  parent  or  guardian,  twenty-five  cents,  the  same 
charge  as  to  the  adult  person  applying  for  a license. 

You  state,  *1  know  the  statute  provides  a fee  of 
$ .50  for  each  acknowledgment  he  takes."  ve  know  that  you 
are  in  error  as  to  this  because  if  you  swear  one  to  an 
affidavit  you  can  only  charge  twenty -five  cents.  However, 
if  you  certify  to  papers  as  being  true  and  correct  and  on 
file  in  your  office,  and  attach  your  seal,  then  you  may 
charge  fifty  cents  for  that  certificate. 


Mr.  John  E.  bohon 
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From  the  above  and  foregoing  it  is  our  opinion: 

1.  -h©  fee  for  issuing  a marriage 
license  is  il. 00.  oection  2979, 

supra . 

2.  The  fee  for  taking  an  affidai'it 
is  25*!',  Sections  11562,  11781 
and  11785,  supra. 


v.e  have  reached  the  conclusion  that  the  opinion  issued 
by  this  department,  dated  February  20,  1955,  is  not  a correct 
statement  of  the  law  arid  that  the  fee  for  issuing  a marria  e 
license  is  *1.00,  and  the  fee  for  taking  an  affidavit  is  25^. 


Yours  very  truly. 


James  L.  HornPostel 
issistant  Attorney -General. 


AP  ROVED: 


At  tcrney-Gener a 1 
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PROSECUTING  ATTORNEY- : 


Duty  to  bring  quo  warranto  proceedings  against 
persons  not  qualified  to  hold  public  office. 


honorable  * . C.  i^ollow 
Prosecuting  Attorney 
Shelb  v.’ lie , Missouri 


Dear  fir: 


i'his  Department  is  in  receipt  of  your  letter 
of  Aoril  17,  wherein  you  state  as  follows: 

" 1 have  been  considerably  harassed 
in  my  office  by  country  school  dis- 
trict troubles.  I am  willing  to 
and  have  been  giving  free  advice  to 
tho  Directors  of  country  school 
districts  regarding  school  affairs. 

-ut  In  my  county  in  two  or  three 
instances  directors  are  holding 
directorships  when  thoy  were  not 
qualified  at  tho  time  of  their 
election  by  reason  of  the  fact  that 
they  were  rot  tax  payers.  Their 
opponents  in  the  district  have  been 
fceselgelng  my  office  to  get  me  to 
bring  proceedings  to  oust  those 
directors.  If  It  is  the  duty  of  try 
office  to  so  act  In  thope  cases  I 
presume  that  1 will  rave  to  do  so. 

However,  1 am  unable  to  find  any 
provision  in  the  law  directly  re- 
quiring the  prosecuting  attorney 
to  act  In  those  cases  or  in  any 
?.ay  making  it  a part  of  his  official 
duties  to  so  act.  Of  course  I have 
no  desire  to  meddle  into  affairs  of 
this  kind  and  am  entirely  content 
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to  1st  them  alone;  they  generally 
arise  from  personal  antagonisms 
rather  than  from  any  question  of 
real  morit.  Pleaso  advise  If  It  is 
a part  of  the  duties  of  rj  office 
to  maintain  action  to  oust  directors 
of  school  districts  now  holding 
office  who  were  not  qualified  at 
the  time  of  their  election  by  reason 
of  not  being  tax  payors.” 


Section  9287  Revised  Statutes  Missouri  1929, 
provides  as  follows i 

”‘fh3  government  and  control  of  the 
district  shall  be  vested  In  a board 
of  directors  composed  of  three  mem- 
bers, who  shall  be  citizens  of  the 
United  states,  resident  taxpayers  of 
the  district,  and  who  shall  have  paid 
a state  and  county  tax  within  one 
year  next  preceding  his,  her  or  their 
election,  and  who  shall  have  resided 
in  this  state  for  one  year  next  pre- 
ceding his,  her  or  their  election  or 
appointment,  and  shall  be  at  least 
twenty-one  years  of  age.  bald 
directors  shall  be  chosen  by  the 
qualified  voters  of  the  district  at 
the  time  and  in  the  manner  prescribed 
in  section  9263  of  this  article,  and 
shall  hold  their  office  for  the  term 
of  three  years,  and  until  their 
successors  are  elected  or  appointed 
and  qualified,  excent  those  elected 
at  the  first  annual  meeting  held  in 
the  district  under  the  provisions 
of  this  chapter,  whose  term  of  office 
shall  be  for  one,  two  and  three  years, 
respectively.  a qualified  voter 
within  the  meaning  of  this  chapter 
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shall  bo  any  person  who,  under  the 
general  laws  of  this  state,  would 
be  allowed  to  vote  In  the  county  for 
state  and  county  officers,  and  who 
shall  have  resided  In  the  district 
thirty  days  next  preceding  the  annual 
or  special  meeting  at  which  he  offers 
to  v ote . " 


Under  the  above  section,  a school  director  must 
have  been  a taxpayer  within  a year  preceding  his  election. 

Section  1618  Hevsed  statutes  Missouri  1929, 
provides  as  follows! 

"In  case  any  person  shall  ururp,in- 
trude  Into  or  unlawfully  hold  or 
execute  any  office  or  franchise, 
the  attorney-general  of  the  state, 
or  any  circuit  or  prosecuting 
attorney  of  the  county  In  which 
the  action  Is  commenced,  shall 
exhibit  to  the  circuit  court , or 
other  court  having  concurrent 
Jurisdiction  therewith  In  civil 
cases,  an  Information  In  the  nature 
of  a quo  warranto,  at  the  relation 
of  any  person  desiring  to  prosecute 
the  same;  and  when  such  Information 
has  been  filed  and  proceedings  have 
been  commenced,  the  same  shall  not 
be  dismissed  or  discontinued  with- 
out the  consent  of  the  person  named 
therein  as  the  relator;  but  such 
relator  snail  have  the  right  to 
prosecute  the  same  to  final  Judgment, 
either  by  himself  or  by  attorney. 

If  such  Information  be  filed  or 
exhibited  against  any  person  who  has 
usurped.  Intruded  into  or  Is  unlaw- 
fully holding  or  executing  the 
office  of  Judge  of  any  Judicial 
circuit,  then  it  shall  be  the  duty 
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of  the  attorney-general  of  the  state, 
or  circuit  or  prosecuting  attorney  of 
the  proper  county,  to  exhibit  such 
Information  to  the  circuit  court  of 
some  county  adjoining  and  outside  of 
such  judicial  circuit,  and  nearest  to 
the  county  In  which  the  person  so 
offending  shall  reside*" 


In  the  case  of  State  ex  Inf*  Norman  v.  hills 
325  Ido  * 154,  our  court  held  that  a prosecuting  attorney 
of  a county  had  the  authority  to  bring  a quo  warranto 
proc^edln?  against  a person  unlawfully  holding  a public 
office* 


from  the  foregoing.  It  Is  seen  that  school 
directors  must  at  the  time  of  their  election  be  taxpayers, 
and  If  such  are  not  taxpayers  they  are  not  qualified* 

The  statutes  and  cases  are  to  the  effect  that  a prosecuting 
attorney  may  bring  a quo  warranto  proceeding  to  oust  an 
unqualllled  director*  The  prosecutlnr  attorney  being 
charged  with  the  duty  of  enforcing  all  laws  pertaining  to 
matters  civil,  quasi  civil  and  criminal  In  the  county.  It 
is  our  opinion  that  you  not  only  have  the  authority  but 
it  Is  also  mandatory  and  your  duty  to  bring  quo  warranto 
proceedings  against  persons  not  qualified  to  hold  public 
office • 


Keapeetfully  submitted. 


Wt.  orr  sawyers 

Assistant  Attorney  General 


APPROVED 


HOY  UcKlfTHICK. 

Attorney  General. 
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jT.VjLC 


PUBLIC  OFFICERS:  Same  person  cannot  hold  office  of  Assistant  Postmaster 

and  Public  Administrator  at  same  time. 
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honorable  Joseph  M.  Bone,  Jr., 
Prosecuting  attorney, 

Audrain  County, 

Mexico,  Missouri. 


Lear  Sir: 


This  department  is  in  receipt  of  your  letter  of  May 
17  making  the  following  inquiry: 

"Porter  b.  Cauthorn  of  Mexico, 

Missouri  referred  to  this  office 
the  following  question,  upon 
which  I I’ould  like  to  have  your 
department’s  opinion,  namely: 

Eller,  who  holds  the  office 
of  Public  administrator  in  i».ud- 
rain  County,  was  recently 
appointed  as  assistant  Postmaster 
at  Mexico,  Missouri.  Under  the 
laws  and  the  Constitution  of 
Missouri,  may  this  party  legally 
hold  both  offices  at  the  same 
time?" 


Your  question  relates  to  the  right  of  a person  to  hold 
the  office  of  assistant  Postmaster,  which  is  a Federal  office,  and 
the  office  of  Public  administrator,  same  being  a county  office, 
at  one  and  the  3&me  time. 

Lection  4,  .article  XIV  of  the  Constitution  of  Missouri 
provides  that  "No  person  holding  an  office  of  profit  under  the 
United  states  shall,  during  his  continuance  in  such  office,  hold 
any  office  of  profit  under  this  Ltate."  It  cannot  be  disputed 
that  the  office  of  assistant  Postmaster  is  an  office  of  profit 
under  the  United  otates  Government. 


i 


Hon.  Joseph  k.  bone. 


Jr 


2 


May  22,  1935 


In  1933  the  legislature  of  Missouri  enacted  into  law 
section  296-4.  (Laws  of  Mo.  1933,  page  165)  relating  to  Public 
administrators,  same  being  as  follows: 

"^ach  Public  administrator  elected, 
as  now  or  as  hereafter  provided  for 
in  this  article,  is  hereby  declared 
to  bs  an  officer  for  the  county  in 
which  he  is  elected  and  for  the  City 
of  Jt.  Louis,  if  elected  therein. 

The  county  courts  of  each  county  in 
this  state  now  or  hereafter  having  a 
population  of  100,000  inhabitants  or 
more  according  to  the  last  federal 
census  shall  make  suitable  provision 
for  an  office  for  the  . ubllc  admin- 
istrator in  the  Courthouse  of  the  county 
if  suitable  space  may  be  had  for  same, 
and  shall  be  provided  as  soon  as  the 
county  court  shall  be  of  the  opinion 
that  the  business  in  charge  of  the 
public  administrator  is  such  as  to 
reasonable  require  a separate  office 
for  the  convenience  of  the  public:  The 
public  administrator  of  the  City  of 
at.  A,ouis  shall  have  suitable  and  con- 
venient offices  provided  for  him  in 
the  Civil  Courts  building  by  said  city.” 

This  section  declares  a Public  administrator  to  be  an 
officer  of  the  county  in  which  he  is  elected.  We  are  therefore 
of  the  opinion  that  both  of  the  offices  mentioned  in  your  letter 
are  offices  of  profit. 

The  construction  of  the  phrase  "under  this  state",  as 
contained  in  Jec.  4,  is  discussed  in  the  case  of  btate  ex  rel.  v. 
buss,  135  Mo.  l.c.  335,  as  follows: 

"Under  this  section  all  officers 
(except  those  under  the  United 
btates)  are  divided  into  two  classes, 
vix.;  'officers  under  the  state' 
and  officers  'under  a municipality 
thereof.'  The  language  'officers 
under  the  state'  would  Include  jus- 
tices of  the  peace,  or  they  would  not 
have  been  excepted.  Officers  of  a 
county,  though  not  named,  would  be 
included  under  the  expression  'offi- 
cers under  the  state.'" 


bon 
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The  interpretation  of  this  phrase  is  also  ably  decided 
in  the  case  of  Wood  y.  killer,  242  o.W.  573,  wherein  the  Court 
said  (l.c.  575): 

"The  words  ’under  this  state1,  as 
used  in  the  Constitution,  mean 
under  the  laws  of  this  state,  or 
by  virtue  of  or  in  conformity  with 
the  authority  conferred  by  the  state 
as  sovereign.  It  embraces  all 
offices  created  by  the  laws  of  the 
state  as  contradistinguished  from 
other  authority.  Municipal  offices 
are  created  by  the  statutes  of  the 
state,  and  are  therefore  civil 
offices  ’under  this  state.'  Our 
conclusion  is  that  appellee  is  ineligible 
to  hold  the  office  in  controversy." 


CuhC.uU.il  Uh 

It  is  the  opinion  of  this  department  that  it  is  viola- 
tive of  Section  4,  .article  XIV  of  the  Constitution  of  the  otate 
of  Missouri  for  a person  to  hold  the  office  of  assistant 
Postmaster  of  Mexico,  Missouri  and  the  office  of  public 
administrator  of  Audrain  County  at  one  and  the  same  time. 


Respectfully  submitted. 


OLLIV^A  W.  buLjSM, 
assistant  Attorney  General 


APT  HU  Vail): 


Huf  MehlTTRICK, 
Attorney  General. 
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SHERIFFS  FL-S  - County  Court,-  ihity  of  county  court  tc  audit 

and  correct  before  paying. 


June  3,  1935 


Honor a le  Josopb  K*  ion© 
r^secut Ing  Attorney 
/udrnin  County 
Mexico,  isrourl 


Deer  Cl r: 


Your  letter  Is  received  which  metre e the- 
following  inquiry: 

"Assuming  the  facts  to  be  that  neither 
the  sheriff  nor  hla  deputy  wsa  present. 

In  nerson,  in  the  county  court  room 
nor  probate  court  room  of  udrnin  County 
during  the  sessions  of  said  courts  for 
the  Inst  term  thereof,  and  that  neither 
the  sheriff  nor  his  deputy  waited  ucon 
or  served  either  of  said  courts  during 
said  quarter,  end  thet  the  sheriff  there- 
after presented  n bill  to  the  County 
Court  of  udrnin  County  for  per  dlera 
for  cervices  for  twenty-five  dnya*  attend- 
ing and  waiting  upon  the  county  court  of 
add  county  at  *5,00  per  day,  and  for 
thirteen  days*  attending  and  waiting 
upon  the  probate  court  of  a ' Id  county 
at  ,-3*00  per  day,  la  tho  County  Court 
of  faidrnln  County  required,  under  the 
lnw,  to  orrer  wnrr  nts  and  ay  sold 
bill?" 


Y.:e  construe  your  lncuiry  to  be:  la  the  sheriff 
entitled  to  per  diem  compensc tlon  for  ench  day  sold  courts 


ionor«:le  Joser-h  K.  >onc 


#£  - 


were  In  session,  re&nr  loss  of  whether  ho  attended  such 
court,  and  should  the  County  Court  Audit  c.nd  ny  the  arJ«B 
regardless  of  foots  outs  I Co  of  the  statute? 

Considering  first  the  uestion  ft e to  the  lie. 
hill ty  and  duty  of  the  County  Court  to  pay  the  sheriff  Cor 
the  drys  the  ounty  Court  *ns  in  session,  wo  cote  that 
faction  1370  of  the  ©vised  Statutes  of  J?la  -ourl  for  1Q£9 
is  a a follows: 

"ihe  several  sheriffs  shell  attend  each 
court  held  In  their  counties,  except  whore 
it  shell  otherwise  be  directed  by  lawj 
«nc’  it  shell  be  the  duty  of  the  officer 
attending  any  court  to  furnish  stationery, 
fuel,  end  other  things  necessary  for  ths 
use  of  tho  court  whenever  ordered  by  the 
court. r 


beet  ion  1G71  thereof  Is  as  follow.**: 

"he  court  ahr.li  audit  end  a Just  the 
accounts  of  the  officer  et tending  it,  »«de 
urnuant  to  this  c*»  tor,  end  certify  the 
setae  for  payment." 


It  is  s basic  rule  of  Ibw  ns  to  official  fees 
t}.*|.t  str  lutes  providing  therefor  suit  be  strictly  construed, 
--likewise,  that  officers  sre  not  entitled  to  my  fees  unless 
the  statute  authorises  eyment  thereof. 

In  the  case  of  ftnte  ox  rel.  Troll  v.  brown,  146 
»o,  401,  l.c.  406,  the  • upresie  Court  of  this  ' tnte  aeid: 

"It  is  well  settle  tbrt  no  officer  is 
entitled  to  fees  of  any  kind  unless  r-ro» 
vlder  for  by  stetute,  nod  being  solely 
of  statutory  right,  statutes  allowing  . 
tb®  s-ae  must  be  strictly  construe  . t?>te 
ox  rel.  .-effort  , 116  o.  220;  .bed  v.  Rail- 
roed,,  67  So.  687 1 Oaaraon  v.  Infryette  Co. 


tfft*  Honorable  Jose-h  1 


76  o*  675*  In  the  ease  last  cited 
it  is  aaidt  ’The  right  of  a ublic  of- 
ficer to  fees  is  derived  from  the  statute* 

He  ie  entitled  to  no  fees  for  services  be 
a*y  perform,  as  ruch  of f .1 oer,  unless  the 
statute  gives  it*  ‘hen  the  statute  falls 
to  rrovide  a fee  for  services  be  is  recuirec! 
to  erfora  as  a public  officer,  be  has  no 
claim  u on  the  state  for  coupons* tion  for 
such  aorvloos*'  •>lllla.-ns  v*  Charlton  Co*, 
aft  3d*  645*" 


Tilth  these  rules  In  Bind,  the  answer  to  your 
inquiry  turns  on  the  weening  of  the  ebove  two  quoted  str. tutor* 

The  word  "shall",  not  "ran y",  is  ueec  in  the  statute 
requiring  the  sheriff  to  attend  the  court* 

lie  word  "shall  has  been  oonatrue  i by  courts  of 

various  rtates,  and,  in  such  ceclslons,  it  has  been  given  the 

neonlng  that  it  toes  not  leave  the  way  o:«n  for  the  substi- 
tution of  a discretion* 

acr  v*  Tore,  00  S*  530,  70  «*  V.*  SO,  L*R»A* 

101|7  U 7Cft. 

In  the  Indians  ease  of  -tate  v.  Meeker,  10S  N* 

COG,  007,  1S£  Ind*  £40,  and  in  the  lows  ease  of  .ele  v*  4ea- 
senger,  16j  K*  •*  2 :l,  2 S,  1/34  Iowa  5/3,  It  is  stated  that 
the  jrort  "shall " in  a statute  Is  presumed  to  bo  used  in  a 
aaando tory  sense*  Likewise,  tho  word  "attend"  hns  been  de- 
fined snd  construed* 

In  the  Oose  of  Robson  v*  Llcklnoon  County,  8 Ken* 

'<*  374,  So  * ft£0,  it  Is  held  that  a sheriff  was  not  on- 

ti  led  to  * re**  dies  for  attending  on  the  probate  court  when 
not  expressly  requested  by  the  probe  to  judge  so  to  ro,  end 
when  -t  is  not  necessary  for  him  to  attend,  although  the 
statute  rovl  us  the  t the  sheriff  shall  attond  upon  tha 
several  courts  of  reoo  d held  in  his  county,  and  that  be  shall 
receive  for  attending  any  court  of  record  a certain  eft  diets* 


Honorable  Josei-h  • one 


f?4  - 


In  the  case  of  eople  «x  rel.  (.mv  v*  Living- 
ston County  ( 13'lS)  , 80  Arp*  ..  iv*  152,  36  H*Y* f*  £4,  tbe 
sheriff  m»  hold  not  entitled  to  s per  diem  for  Attending 
tt*  County  Court  on  aturdays*  on  which  the  Juge  deal,  ns  ted 
the  Court  to  be  hold  in  hie  Chamber*  far  drys  when  tbe  Judge 
me  not  present  where  no  adjournment  of  these  Courts  »ns 
made  by  the  sheriff*  and  e porfone.  no  service  In  regard 
thereto* 

In  the  cnae  of  Hr  son  v*  Culbert  41  P#  404*  103 
Cal,  24/*  in  construing  the  rasenlng  of  the  word  "rttendnr.ee" 
of  a Juror  on  court.  It  is  said  that  e Juror  may  be  in  attend- 
ance on  court  without  being  in- endec?  to  try  nny  eausef  after 
he  hus  been  crown  he  nay  be  excused  until  some  future  day* 

In  such  casus  they  arc  not  in  "attendance”  upon  the  oourt 
chafing  any  period  th  t they  are  excused  therefrom  with  tbo 
o j rtunlty  to  he  enrage:  In  ordinary  vocations* 

From  the  above  expressions  of  tha  courts*  we 
think  the  fs!r  meaning  of  the  wor.s  "shall  attend  court 
Is  that  the  sheriff  is  eetuolly  at  court  ready  to  carry  out 
tha  orcers  or  rerulrements  of  tbs  oourt  by  the  Judge  the  roof 
with  the  rpecklng  voice  directing  him*  end  that  he  does  not 
have  the  right  to  be  a:  out  and  engage  In  other  usual  voea- 
tl  Ora* 

In  the  California  enso  lest  a rove  cited*  the  oor  t 
rankes  the  lstinetlon  between  attendance  rnd  non-attendance 
turn  on  whether  the  orty  is  r bout  the  ■ uslnese  of  the  court 
as  a Juror  or  is  free  to  go  elsewhere*  m ran  son.  It  aecas 
to  us  that  If  the  sheriff  absents  himself*  without  leave  of 
court*  from  attendance  and  erfonaanoe  of  hla  duties  at  the 
court*  that  he  ean  certainly  not  have  greeter  ri.Jhta  to  ooe> 
parts*  lion  than  If  he  wore  excised  by  the  court* 

.he  apparent  intent  one?  ran  son  of  the  Legislature 
In  enacting  ctlon  137l*aupra*  providing  thut  the  ’’court 
shall  audit  end  adjust  the  aoroun  s of  the  officer  attending 
it",  w ns  that  th#  oourt  In  which  the  services  were  chnrged 
or  cl',  lraad  would  know  whether  It  er.s  a Just  and  time  statement 
of  fact*  The  County  Court  would  know  whether  the  sheriff  at- 
tended that  oourt*  cn  the  probate  court  would  know  whether 
tha  sheriff  attended  that  court  on  on  what  days  he  did  no 
at'  end. 


it 


loner  2 • on© 


ach  nea^ctlwo  court  1s  required  to  audit  one- 
s' ju*t  tb©  re  -ounla  of  the  of fl earn  of  that  particular  court* 
ftx*t*  being  so  corrected  by  the  court  which  actually  know  of 
th*  f^cta,  thr.t  court  certifies  the  corrector  bill  for  eynont* 

in  the  cose  of  2 tete  ex  rel.  bensiefc  v* 

*’ucltor,  5 v?o*  ApD*  487 , the  court  construed  the  right  of  i»n 
auditor  to  ass  on  e bill  »s  being  a valid  eh&rge  against  tho 
county,  the  bill  be  Inf  on  account  of  board  i m!ahe.  Jurloe 
unde*  e court  ardor  of  tho  f l.  Louie  Criminal  Court*  Tho 
Court  of  Ap  oals  an  id: 

"Tho  Ot>n«r*l  law  directs  that  oil  noounta 

for  ©strand ' t-sr©  accruing  In  courts  shall 

bo  paid  out  of  the  treasury  of  the  county 

In  which  tho  oourt  Is  hole  in  tibia  same 

manner  as  other  demands,  end  shell  bo 

audita  and  adjusted  by  the  court  In  which 

the  services  were  render*  • That  tribunal 

has  the  means  of  determining  the  correctness 

of  tho  nc  o-jnt  as  to  which  the  auditor  can 

know  nothing,  sad  to  thr.t  tribunal  alone 

have  the  people  delegated  tho  t'Ower  of  determining 

what  suronfiltures  are  noeessrpy  to  errry  on 

with  efficiency  and  docoru®  the  public  bu:-l- 

ne».»  of  the  oourt*" 


in  the  case  of  i to  to  ex  rol*  lc  -ell  v*  The  it* 
Loul*  County  ourt,  4£  Bo*  4&6,  l*c*  4Sfc,  the  court  esldj 

On  the  contrary  oil  war  ran  a u-on  the 
tro1  sury  auat  be  order©  by  the  oourt  It- 
self* Thus  giving  to  that  body  :ower  to 
allow  r*nd  pay  the  amount  of  a el*  La  not- 
wi  thstia nr:  in  g the  objections  of  tho  auditor*" 


rnd  1*  c*  500 i 

"’7ho  general  lew  directs  sll  such  accounts 
to  bo  sudltec,  adjusted  and  certified  for 
payment  by  the  court  in  which  tho  service 


Honorable  Joseph  U,  one 


Is  rendered  rn-  the  articles  lurnlshe  j 
such  trl  unrl  Is  preauasd  to  have  the 
ce*' ns  of  determining  almost  with  noaltlve 
certainty  as  to  the  correctness  of  the 
Items  of  such  on  account*" 


In  the  Oftse  of  troueb  v*  luarer,  17  4o*  421*  the 
u reoe  Court  posse  on  the  duty  of  the  ounty  Court  to  «y 
a -111  that  hf  a certlflec  by  the  oireult  Judge  and  clr- 

cult  attorney  t the  ~oun  y -ourt  as  elng  correct*  It  In- 
clude ■ bill  by  the  sheriff  for  per  diem  for  attendance  on 
court  an  f 1 30  of  a tie  uty  thereon*  he  county  court  took 
the  | oaitton  that  there  was  no  las  Justifying  peyaont  of  the 
da.uty,  r, nc  atru  it  thr  t pert  out  of  the  bill  and  eld  the 
ro^aln.  or,  ihereu.on  the  sheriff  sued  out  a writ  of  non- 
daaup  o^rlnat  the  coroty  co  rt,  seeking  t require  the  ayoent 
of  'be  pert  stricken  out*  on  A;  eel*  -he  Supreme  Hourt  held 
the  *rit  to  he  lapro  tr  one  tvt  tie  county  court  wna  Justi- 
fied, a»yln,  , l*o*  4£5i 

"It  w>«  tbs  right  of  the  eounty  court  to 
exn-iln<  the  oorount  produoed  for  nllovmoe 
end  If  that  court  found  that  In  such  ac- 
count charges  bn'!’  beer  ma^e  for  services 
not  by  law  emitted  to  be  chorged  against 
the  county.  It  was  the  duty  of  the  court 
to  reject  an  refure  to  allow  for  such*" 


It e only  difference  between  the  bill  for  services 
for  attendance  on  the  county  court  and  on  the  probate  court 
Is  that,  as  to  t hr  lo*  op,  the  rebate  Jnr’ge  shoul  first 
nasa  on  end  audit  and  certify  It  to  the  county  court  for  pey- 
asnt* 


COKCLU.  ION, 


e think  thnt  the  atatuto  not  only  gives  the  right 
to  t’.»  ahsrlfr  to  attend  e»ch  court.  In  this  Instance  the  county 
court  nr.  tho  pro  ate  court,  but  oloo  places  tbnt  duty  on  hla. 


#7  •!  Jionorti  lc  Joseph  • on® 


one:.  If  be  performs  th^t  duty,  b®  is  entitled  to  the  statutory 
fees  therefor;  however,  if  he  does  not  urform  that  duty,  the 
county  court  should  not  pay  hlu  for  auch  rays  ns  he  fcilo  to 
per for : auch  cut las* 

ih®  county  court  h»a  the  right* end  the  duty  la 
pie  etc  upon  acid  Court  by  action  1071  of  r;#vlaei.  Statutes  of 
’la sOur  1 for  1029  of  auditing  the  sheriff's  \ 111%  one.  if 
t^y  fin;  the  fret  to  ha  that  the  sheriff  did  ret  attend  aeld 
court,  or  either  of  them,  on  aoaa  or  ell  of  the  drya  for  ahlrb 
he  h<  s charged  the  county  such  er  diem,  then  It  la  th«  duty  of 
th©  bounty  court  to  decline  to  pay  the  sheriff  for  auch  deys. 


Very  truly  yourc. 


Df:.'K  . a/’TSOK 

as  latent  ttomey  General 


' r ’4>v  : 


~TY  mm* 

; ttomey  General 


OCUNTv  COLLECTOR:  Is  required  to  give  bond  to  drainage 

distrlot  which  has  property  situate 
In  his  county. 


June  35 , 1935. 


Mr.  L.  G.  Boatright 
Collector  of  Revenue 
Saline  County 
Marshall,  Missouri 


Dear  Sir: 


This  will  acknowledge  reo  lot  of  your  letter 
requesting  an  Opinion  from  this  office  which  reads  in 
part  as  follows: 

"Please  advise  me  if  it  is  neoes- 
8 ary  for  a county  collector,  to 
make  a separate  bond  for  each  drain- 
age distrlot,  or  does  my  bond  to  the 
County  and  State  cover  this  too." 


You  failed  to  state  whether  the  drainage 
districts  In  question  are  organized  by  a circuit  oourt 
under  the  provisions  of  Artlole  I of  Chapter  64.  R.  3. 

q.  1929,  or  by  a county  oourt  under  the  provisions  of 
Artlole  II  of  said  ohanter. 


Section  10761,  R.  3.  Mo.  1939,  relates  to 
drainage  districts  organized  by  clrouit  courts  and  pro- 
vides in  part  as  follows: 

"It  shall  be  the  duty  of  the  collector 
of  revenue  of  each  county  in  which  lands 
or  other  property  of  ny  drainage  district 
organized  under  this  article  are  situate 
to  reoelve  the  'drainage  tax  book*  each 
year,  and  he  la  hereby  empowered  and  it 
shall  be  his  duty  to  promptly  and  faith- 
fully collect  the  tax  therein  eet  out  and 
to  exercise  all  due  dillgenee  in  so  doing. 
•••*  Before  receiving  the  aforesaid  'drain- 


Mr.  L.  0. 


Boatright 
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age  tax  book'  the  collector  of  each 
county  in  which  lands  or  other  proper- 
ty of  the  drainage  diatriot  are  lo- 
cated shall  execute  to  the  board  of 
supervisors  of  the  diatriot  & bond 
with  at  least  two  good  and  sufficient 
sureties  in  a sub  that  is  equal  to 
the  probable  amount  of  any  annual  in- 
stallment of  said  tax  to  be  collected 
by  him  during  any  one  year,  conditioned 
that  said  collector  shall  pay  over  and 
acoount  for  all  taxes  so  collected  by 
hia  according  to  law.  ••••■ 


Seotion  10827,  R.  8.  Mo.  1939,  which  is  ap- 
plicable to  drainage  districts  organised  by  oounty  courts 
reads  in  part: 

"It  shall  be  the  duty  of  the  collector 
of  revenue  of  each  oounty  in  whloh  lands 
or  other  nroperty  of  any  drainage  dis- 
trict organized  under  this  artlole  are 
situate,  to  receive  the  'drainage  tax 
book'  eaoh  year  and  he  is  hereby  e»t- 
powered  and  it  shall  be  his  duty  to 
promptly  and  faithfully  oolleet  the  tax 
therein  set  out  and  to  exerolse  all  due 
diligence  in  so  doing.  ••••  The  col- 
lector shall  give  bond  payable  to  the 
drainage  district  for  the  probable  am- 
ount of  all  drainage  taxes  to  be  ool- 
leoted  in  any  one  year  conditioned  for 
the  faithful  performance  of  all  his 
duties  in  accordance  with  this  artlole. 

3ald  bond  shall  be  signed  by  at  least 
two  resident  freeholders  in  the  county 
or  by  a surety  conn  any  authorized  to 
transact  business  in  the  state.  The 
bond  shall  be  approved  by  the  court  and 
the  premium,  if  any,  nay  be  paid  out 
of  any  funds  belonging  to  the  diatriot." 


The  above  sections  are  clear  and  unambiguous 
and  plainly  require  the  oounty  oolleotor  to  give  a bond 
to  the  Board  of  Supervisors  of  each  drainage  dletriot  which 
has  property  situate  in  the  oounty  whether  the  diatriot 
was  Organised  by  a Circuit  Court  or  by  a County  Court. 
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Section  10637,  su  ora,  provides  however  that 
the  premium,  if  any,  of  the  bond  given  to  a drainage 
district  organised  by  the  county  court  nay  be  paid  out 
of  any  funds  belonging  to  said  dietrlot.  No  provision 
is  nade,  horever,  for  the  payment  of  the  premium  of  a 
bond  given  to  a dietrlot  organised  by  4 circuit  court 
out  of  the  funds  of  such  dietrlot. 


OONOLUSIOK. 


In  view  of  the  above , it  is  the  opinion  of 
this  department  that  the  county  oolleotor  in  each  county 
In  which  lands  or  other  property  of  a drainage  dietrlot 
are  situate  must  give  a bond  to  the  Board  of  Supervisors 
of  suoh  district  conditioned  that  said  oolleotor  shall 
pay  over  and  account  for  all  drainage  taxes  collected  by 
him. 


Very  truly  yours. 


AFPrtOTED: 


JOHN  «.  HOFFMAN,  Jr. 
(Acting)  Attorney-General. 


J.  E.  TAYLOR 

Assistant  Attorney -General. 


Jltyafj 


SCHOOL  DISTRICT: 


Not  liable  for  maintenance  and  construction 
of  division  fence. 


June  26,  1935. 


honorable  t , C.  Dollow, 
Prosecuting  . ttomey, 
Shelbyvllle,  Missouri. 


Dear  Sir: 


.o  wish  to  acJtnowledge  your  requost  for  an  opinion 
under  date  of  June  7,  wherein  you  state  in  part  us  follows: 

" * ' * would  you  pleaoe  refer  to  the  pro- 
per .,ae  1st  ant  Attorney  General,  whoever  he 
any  be,  the  following  question  which  can 
only  be  amivubly  settled  here  by  an 
opinion  from  the  attorney  General's  office, 
^uery:  .better  a country  school  district, 

adjoining  a land  owner,  is  liable  for  the 
construction  and  maintenance  of  one  half 
the  fence  between  the  land  of  the  school 
district  and  the  adjoining  landowner.  This 
question  is  about  to  cause  a law  suit  here; 
one  aide  has  been  advised  by  local  attorneys 
that  the  district  is  liable  to  build  such 
a fence  and  the  other  faction  has  been 
advieed  by  another  local  attorney  to  the 
contrary,  and  I have  gotten  them  to  agree 
to  abide  by  the  decision  of  the  Attorney 
General's  office  without  any  litigation. " 

Section  12911,  R.  3.  klcsouri  1929,  provides  ee 

follows: 

".believer  the  fence  of  any  owner  of  real 
estate,  now  erected  or  constructed  or 
which  shall  hereafter  be  erected  or  con- 
structed, the  sane  being  a lawful  fence, 
as  defined  by  sections  12906  and  12907, 
serves  to  enclose  the  land  of  another, 
or  which  shall  become  a part  of  the  fence 
enclosing  the  lands  of  enother,  on  demand 
made  by  the  person  owning  such  fence, 
such  other  person  shall  pay  the  owner 
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one-hslf  the  value  of  so  muoh  thereof  ae 
serves  to  enclose  his  land,  and  upon  such 
payment  shall  own  an  undivided  half  of 
such  fence." 

Section  12916 ( h.  3.  klsrouri  19P9,  provides  in  part 
es  follows: 

"i-very  person  owninp,  a part  of  a division 
fence  shell  keep  the  same  in  good  repair 
according  to  the  requirements  of  this 
chapter,  • • • either  party  owning  lend 
adjoining  a division  fence  * * * may,  upon 
the  failure  of  any  of  the  other  parties, 
have  all  that  part  of  such  division  fence 
belonging  to  such  other  parties  repaired, 
upon  the  failure  of  such  other  party  to  do 
eo,  such  repairing  * * * to  he  at  the  cost 
of  the  party  so  failing  to  repair  ' * 

tie  must  determine  whether  the  phrase  "owner  of  real 
estate * can  be  applied  to  a "school  district". 

The  Court  in  the  case  of  ilormn  v.  school  Jlstrlct 
No.  11,  al  ieeo  County,  6 Colo.  ..p p.  219,  40  ?ac.  469,  1.  c. 
470,  said: 

"It  therefore  becomes  necessary  to  inquire 
whether  the  relations  sustained  by  e school 
district  to  the  school  property  is  that  of 
oxner.  The  education  of  the  children  of 
the  state  is  a duty  which  devolves  upon  the 
stete  government.  Article  9 of  the  const! tu* 
tlon  provides  for  a general  system  of  public 
eohools,  the  details  to  be  supplied  by 
legislation.  The  administration  of  the 
laws  in  relation  to  eohools  is  confided  to 
state  offioers,  county  officers  nnd  district 
officers.  A school  district  is  a subdivision 
of  the  state  for  educational  purposes.  The 
several  officers  charged  with  the  supervision 
of  the  schools,  from  the  state  board  of 
education  are  -merely  the  instruments  of  the 
state  government,  chosen  for  the  purpose  of 
effectuating  lte  policy  in  relation  to 
schools.  The  duties  which  they  perform  are 
prescribed  by  state  law.  The  property  which 
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any  be  acquired  for  the  purposes  of  the 
school,  the  casnner  of  It*  accuirition, 
and  the  uses  to  which  It  shall  bo 
applied , are  all  regulated  by  legislative 
enactment  pursuant  to  the  constitution. 

So  cilc  of  tho  property,  or  disposition 
o-'  the  pro o*a-la,  1*  valid  unless  It  in 
authorized  by  the  lews  of  the  state.  The 
school  district  Is  created  «»  a means  for 
ti-.e  $ore  convenient  cad  effective  carrying 
out  of  the  educational  polioy  of  the  state. 

The  entire  control  of  school*  and  school 
property  is  in  the  state,  to  be  exercised 
as  it  aay  see  fit,  subject  to  the  require- 
ment* end  restrictions  contained  In  the 
Coxistitutlon,  and  school  officers  end 
school  districts  are  merely  the  agenda* 
through  whloh  It  acts  In  the  performance 
of  duties  with  *hieh  It  Is  chargod  by 
that  instrument,  By  tho  ter;..*  of  the 
statute  all  school  property  within  the 
district  is  held  by  the  school  board  In 
truct  for  the  sohool  district,  for  the 
benefit  of  the  school,  and  the  school  is 
a stute  institution.  ..e  do  not  think  that 
cither  the  school  board  or  the  school  die* 
trict  ir,  within  any  definition  of  tho 
ter..,  the  ’ov'-ner*  of  ti.e  school  property; 

•A®*, iu  in  the  case  of  a "school  board"  the  ^ourt  In  the 
c .bo  of  .Board  of  -ducetion  of  Jinclnnsti  vs.  Volk,  72  '^blo  Jt&te 
469,  74  N.  2,  046,  1.  c.  649,  said; 

The  title  to  school  grounds  <ind  other  school 
property  is  by  express  ters*  of  the  statute 
vested  in  the  board  of  education.  But  for 
what  purpose?  It  it  not  the  private  property 
of  the  board,  but  It  is  authorized  to  hold 
It  for  the  state  for  the  promotion  and 
advance; .cat  of  the  education  of  the  youth 
of  the  consvoawc-lth,  end  its  control  Is 
limited  according  to  the  will  of  the  sovereign 
power.  The  board  lea  acre  Instrumentality 
of  the  state  to  accomplish  it*  purpose  in 
establishing  and  carrying  forvsrd  a system 
of  common  schools  throughout  the  state. 

* • * n 
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section  9209,  K.  a,  aiasouri  1929,  deals  with  title 
to  proporty  under  laws  applicable  to  all  classes  of  schools 
and  provides  as  follows: 

"The  title  of  all  school  house  sites  and 
other  school  property  shall  be  vested  in 
the  district  in  which  the  sane  nay  be 
located;  and  nil  property  leased  or  rented 
for  school  purposes  shall  be  wholly  under 
the  control  of  the  board  of  directora 
during  such  tine;  but  no  board  shall  lease 
or  rent  any  building  for  school  purposes 
while  the  district  schoolhouBe  ia  un- 
occupied, and  iO  achoolhouee  or  school 
alto  shall  be  ab&nuoneu  or  aold  until 
another  site  and  house  are  provided  for 
aueh  school  district.'* 

Title  to  school  house  sites  and  other  school  property 
is  by  express  terns  of  the  statute  vested  in  the  district  in 
which  the  seme  nay  be  locsted.  ve  use  the  -sords  of  the  court 
in  the  Volk  case,  supra:  "’But  for  whet  purpose'  It  is  not 
the  private  property  of  the  board,  but  it  Is  authorized  to 
bold  it  for  the  state  for  the  promotion  ond  odrf.neer.ent  of  the 
education  of  the  youth  of  the  commonwealth,  * * '* 

From  the  foregoing,  we  are  of  the  opinion  that  a 
country  school  district  ia  not  an  "owner  of  reel  estate" 
within  the  meaning  of  Section  12911,  supra,  so  an  to  make  it 
liable  for  the  construction  and  maintenance  of  one-half  of 
the  fence  between  the  land  of  the  school  dlstrlet  and  the 
adjoining  landowner. 


Yours  very  truly. 


J . a.  T tYLQfet 

assistant  .Attorney  General 


.iPBiiOVtoj; 


juttm"  rniaraia,  Jrv; 

( -oting)  Attorney  General 
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▲ City  owned  truck  operated  on  City  buelneet 
side  of  the  municipality  does  not  have  to  be 
registered  and  the  employees  driving  the  t-moks 
are  not  violating  any  oriminal  law. 


W 1 


September  11,  1935.  • 


Hon.  F,  C.  Bollow 
Prosecuting  Attorney 
3helbyville,  Missouri 


Dear  -tr.  Bollow: 


This  is  to  acknowledge  your  letter 

as  follows: 

"The  City  of  Sheloina  has  made  an  in- 
quiry concerning  whether  or  not  City 
owned  trucks  used  in  the  business  of 
the  City  are  reouired  to  carry  State 
license  elates  when  operated  on  the 
City's  business  outside  the  ooroora- 
tion  limits  of  the  City. 

"Ho  doubt  you  have  already  prepared 
an  oninion  on  this  character  and  have 
the  same  on  file  in  your  office. 

"About  tw  ' years  ago  the  City  of  Shel- 
bina  aent  in  the  license  fee  for  its 
truck 8 and  the  money  was  returned  to 
the  City  by  the  Uotor  Vehicle  Kegistra- 
tion  Depart aent  with  a letter  stating 
that  the  City  was  not  required  to  carry 
license  plates.  The  Highway  Patrol 
has  threatened  to  arrest  the  City  drivers 
if  they  catch  them  outside  the  corporation 
limits. 

"The  City  of  3helbina  always  wants  to  do 
the  right  thing  about  the  matter  and  if 
licenses  are  reouired  Are  oerfeotly  willing 
to  buy  them,  and  are  very  anxious  to  have 
your  oninion  on  the  natter  at  once." 


Han*  T,  3*  Holloa 
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The  answer  to  your  question  is  founc  in  eotlon 


to  y 

7767,  R.  i»  Mo*  1939,  which  In  part  provides  as  follows  I 

"(b)  Motor  vehicles  used  as  aabu- 
lanoea,  patrol  salons  and  firs  ap- 
paratus, owned  by  any  municipality 
of  this  state,  ehall  be  exeunt  fro?, 
all  of  the  provisions  of  this  artiole 
whlls  being  operated  within  the  Halts 
of  uoh  municipality.  but  the  munici- 
pality may  regulate  the  speed  and  use 
of  mioh  motor  vehicles  owned  by  them; 


*e  a re  also  enclosing  cony  of  opinion  dated  June 
'51,  1935,  to  Oolonel  B*  II*  Casteel,  Superintendent,  Missouri 
8 |ate  Highway  Patrol,  pertaining  to  the  neoeeslty  of  muni- 
cipal employees  to  be  registered  as  registered  operators, 
wherein  you  will  note  our  conclusion  in  the  matter  to  the 
effect  that  employees  of  a municipal ity  or  political  sub- 
division do  not  have  to  he  registered  operators* 


It  is  our  opinion,  from  the  above  and  foregoing, 
that  the  city  of  3helblna  is  not  required  to  register  city 
owned  trucks  used  on  business  of  ths  city,  or  have  license 
plates  therefor,  whether  such  trucks  are  operated  Inside 
»r  outside  of  the  incorporated  limits  of  the  City. 


It  is  our  further  o lnlon  that  the  drivers  of  these 
owned  trucks,  when  on  business  of  the  olty  outside  of 
limits  of  the  city,  are  act  violating  any  Hate  lav, 
from  the  standpoint  of  operating  the  truck  without 
or  by  not  being  registered  operators. 


Tours  very  truly. 


Arr  ROVED  I James  L*  HorUBoetOl 

Assistant  Attorney-General. 

' JCIIN  7/7 ' HOFFiLk,  Jr., 

(acting)  .attorney  General 


F4Wl:_  . ) 

DELINQUENT  TAXES: j 

) 


Under  the  provisions  of  Section  75  jf  the  Bankruptcy 


Act.  a farmer  who  files  a petition  in  the  court  im- 
mediately subjects  all  of  his  property  to  the  ex- 
clusive and  sole  jurisdiction  of  the  oouzt.  Sales 
of  property  for  delinquent  taxes  cannot  be  had  ex- 
cept from  the  petition  made  to  the  Judge  of  the  Court 
and  order  granted  permitting  the  sale  of  the  same. 


November  14,  1935. 

> 


Mr.  L.  G.  Boatright 
Collector  of  Revenue 
Saline  County 
Marshall,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion  which  reads  as  follows: 

■tfe  have  a far  mer  who  is  de- 
linquent five  years  on  his  real 
estate  taxes , and  in  the  last 
few  days  he  has  filed  a peti- 
tion in  Bankruptcy  or  Provision 
for  Relief  Of  Debtor.* 

"Now  can  we  sell  this  in  the  Nov. 
sale?  Or  does  it  extend  his  tine 
of  paying  taxes?" 


Under  the  provisions  of  Article  I of  the  Constitution 
of  the  United  States.  Section  8,  relating  to  the  enumerated 
powers  of  Congress,  there  is  provided  4a  part  as  follows: 

■••••  to  establish  ••••  uniform 
laws  on  the  subject  of  Bankrupt- 
cy throughout  the  United  States. 


Under  the  powers  granted  by  the  Constitution  of  the 
United  States,  as  above  referred  to,  the  Congress  of  the 
United  States,  under  date  of  July  1,  1898,  passed  the  Bank- 
ruptcy Act  and  said  act  has  been  subsequently  amended  to 
the  present  date. 


L.  0.  Boatright 
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It  is  with  the  nrovlBions  of  the  amendments  to  Sco- 
tian 75  of  said  act  that  we  are  conoerned  for  the  purpose 
of  answering  your  inquiry. 


Under  the  provisions  of  Scot ion  203,  11  U 3 C A (Bank- 
ruptcy Act,  Section  75),  relating  to  provisions  for  relief 
of  debtors,  a farmer  who  is  insolvent  or  unable  to  meet  his 
debts  as  they  mature  may  file  a petition  praying  for  a com- 
position or  extension  of  time  to  pay  his  debts.  Pertinent 
part  of  Section  203,  Subdivision  "o",  as  amended,  reads  as 
follows: 

"At  any  time  within  five  years  after 
Uaroh  3,  1333,  a petition  may  be 
filed  by  any  farmer,  stating  that 
the  farmer  is  Insolvent  or  unable  to 
meet  his  debts  as  they  mature,  and 
that  it  is  desirable  to  effeot  a compo- 
sition or  an  extension  of  time  to  pay 
his  debts.  The  petition  or  answer  of 
the  farmer  shall  be  accompanied  by  his 
schedules.  The  petition  and  answer 
shall  be  filed  with  the  oourt,  but  shallt 
on  request  of  the  farmer  or  creditor, 
be  received  by  the  conciliation  com- 
missioner for  the  county  in  which  the 
farmer  resides  and  promptly  transmit- 
ted by  him  to  the  olerk  of  the  oourt 
for  filing.  ••••• 


You  are  directed  to  Subdivision  *n"  as  amended  of 
Section  203,  supra,  relating  to  the  filing  of  the  petition  , 
..hich  reads  as  follows: 

"The  filing  of  a petition  or  answer 
with  the  clerk  of  oourt,  or  leav- 
ing it  with  the  conciliation  commis- 
sioner for  the  purpose  of  forwarding 
same  to  the  clerk  of  court,  praying 
for  relief  under  this  seotlon,  shall 
immediately  subject  the  farmer  and 

all  his  oronerty.  wherever  located. 

ToT  rri  t'fie pCTpSseB  of  this  seotion, 

*2  the  exclusive  juried!  stlon  of  the 
court.  ln£ludin<'  all  real  or  personal 
property,  or  any  equity  or  right  in 
any  such  property,  including,  among 
others,  contracts  for  purchase,  con- 
tracts for  deed,  or  conditional  sales 
oontraots,  the  right  or  the  equity 
of  redemntion  where  the  period  of  re- 
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demotion  has  not  or  had  not  expired, 
or  vhere  a deed  of  trust  has  been 
given  as  security,  or  where  the  sale 
has  not  or  had  not  been  confirmed,  or 
where  deed  had  not  been  delivered,  at 
the  time  of  filing  the  petition." 


Ve  construe  the  aoove  section  to  mean  that, when  a 
petition  is  fllea  in  the  court  praying  for  relief,  the 
effect  is  to  subject  the  farmer  and  all  of  his  property 
immediately  wherever  located  to  the  exclusive  jurisdiction 
of  the  court. 


You  axe  further  directed  to  Subdivision  "o"  of  Seotion 
203,  sunra,  relating  to  the  prohibitions  direoted  to  judicial 
or  official  proceedings  in  any  court  or  proceedings  under 
the  direction  of  any  official.  The  pertinent  parts  of  said 
subdivision  read  as  follows: 

"Except  upon  petition  made  to  and 
granted  by  the  judge  after  hearing 
and  report  by  the  conciliation  com- 
missioner, the  following  proceedings 
shall  not  be  instituted,  or  if  in- 
stituted at  any  time  prior  to  the 
filing  of  a petition  under  this  sec- 
tion. shall  not  be  maintained,  in  any 
oourt  or  otherwise,  against  the  farmer 
or  his  property,  at  any  time  after  the 
filing  of  the  oetltlon  under  this  seo- 
tion, and  prior  to  the  confirmation  or 
other  disoosltlon  of  the  composition 
or  extension  proposal  by  the  court: 


"Proceedings  to  acquire  title  to  land 
by  virtue  of  any  tax  sale;  ••••■ 


Under  the  provisions  of  the  above  subdivision,  no  pro- 
ceedings to  acquire  title  to  land  by  flrtue  of  any  tax  sale 
shall  be  instituted  exoent  upon  petition  made  to  and  order 
granted  by  the  Judge  after  hearing  had  been  had  and  reoort 
submitted  by  the  oonolllatlon  commissioner. 


In  the  instant  oase,  the  county  collector  would  pe- 
tition the  Court  for  permission  to  proceed  in  coll acting 
the  delinquent  taxes  due. 
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Subdivision  "u*  of  Section  203,  supra,  provides 
as  follows: 

"The  prohibitions  of  subsection  (o) 
shall  apply  to  all  judicial  or  of- 
ficial proceedings  in  any  court  or 
under  the  direction  of  any  official, 
and  shall  apply  to  all  creditors, 
public  or  private,  and  to  all  of  the 
debtorb  property,  wherever  looated. 

W 

the  payment  of1  the  debtor  farmer  *s 
creditors,  as  provided  tor  in  this 
section. " 


Tour  attention  is  further  directed  to  paragraph 
numbered  3 of  Subdivision  "s"  of  Section  303,  supra,  which 
provides  in  part  as  follows: 

”^hen  the  conditions  set  forth  in 
this  section  have  been  compiled 
with,  the  court  shall  stay  all 
judicial  or  official  proceedings 
in  any  oourf  or  under  the  direction 
of  any  official,  against  the  debtor 
or  any  of  his  property,  for  a period 
of  three  years. 

* 

When  the  conditions  set  forth  in  Section  303.  (Bank- 
ruptcy Act,  Section  75),  have  been  complied  with,  the  Court 
■hall  stay  any  proceedings  under  the  direotion  of  any  offi- 
cial against  the  debtor  or  any  of  his  property  for  a period 
of  three  years. 

CONCLUSION. 


In  ^ght  of  the  above,  it  is  the  opinion  of  this  de- 
partment that  a farmer  who  is  delinquent  five  years  in  his 
real  estate  taxes  and  has  filed  a petition  with  the  Court 
under  Section  75  of  the  Bankruptcy  Act  relating  to  provisions 
for  relief  of  the  debtor  would  subject  the  farmer  and  all 
of  his  property  to  the  exclusive  and  sole  jurisdiction  of 
the  oourt. 


Mr 
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»e  further  conclude  that  the  county  collector  is 
prohibited  under  the  provisions  of  Section  75  of  the  Bank- 
ruptcy Act  from  advertising  the  property  of  the  farmer, 
pursuant  to  the  Laws  of  1933,  relating  to  the  sale  of  de- 
linquent property,  except  upon  petition  made  to  and 
.-ranted  by  the  Jua  -o  of  the  Federal  Oourt  permitting 
said  collector  to  prooeed. 


Yours  very  truly. 


RUS3ELL  0.  3 TONE 
Assistant  Attorney-General 

APPROVED: 


Joktf  W.  HO^fiiAH,  Jr. 
(Acting)  Attorney-General . 
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INTOXICATING  LIQUOR 


Non-resident  dealer  must  havd 
non-resident  license  regardless 
of  fact  he  has  a wholesale  license 


December  2,  1935 


...r . ft.  H.  dou chard 
Chief  auditor 

Department  of  Liquor  Control 
Jefferson  City  ,.4Issouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
requesting  an  opinion  from  this  office,  which  reads  as 
follows : 


M e are  enclosing  a letter  from 
Ileishmann  Distilling  Corporation 
which  is  self-explanatory. 

Our  side  of  the  case  is  this: 
llaishmann  holds  a resident 
wholesale  permit  at  their  St. 

Louis  office  which  according  to 
our  interpretation  of  the  law, 
permits  them  to  make  sales  to 
wholesalers  and  retail  trade  in 
«dssouri,  but  they  do  not  hold 
a non-resident  permit  to  ship 
liquor  into  Missouri . e have 
notified  them  that  it  is  neces- 
sary they  make  application  for 
non-resident  permit  before  any 
shipments  can  be  made  to  their 
warehouse  in  St. Louis,  but  accord- 
ing to  the  enclosed  letter,  they 
do  not  seem  Inclined  to  take  our 
view.  Therefore,  to  clear  up 
the  case,  we  would  like  to  have 
an  opinion  on  the  matter.  " 


^r*  1.  H.  Bouchard 


-2 


December  2,1935 


Your  question,  as  we  understand  it,  is  whether 
or  not  a non-resident  liquor  dealer  who  owns  and  operates 
a resident  wholesale  liquor  business  and  has  a license 
therefor,  is  required  to  have  a non-resident  license  in 
order  to  do  business  in  this  state, 

i ection  21  of  the  Liquor  Control  Act  requires 
every  person  residing  without  this  State  who  shall  solicit, 
receive  or  take  orders  for  the  sale  of  intoxicating  liquors 
within  this  State  to  have  a state  license,  said  section 
reads  in  part, 

"Bor  the  sale  of  intoxicating 
liquors  by  every  person  resid- 
ing without  this  state,  who 
shall  solicit,  receive  or  take 
orders  for  the  sale  of  in- 
toxicating liquors  within  this 
state,  by  a wholesale  liquor 
dealing  agent,  as  herein  defined, 
the  sum  of  one  hundred  (.*100.00) 
dollars,  for  handling  intoxicating 
liquor  containing  not  in  excess 
of  five  (5#)  per  cent  of  alcohol 
by  weight; 

The  sum  of  two  hundred  ($200.00) 
dollars  for  handling  intoxicating 
liquor  containing  not  in  excess 
of  twenty- two  (22?S)  per  cent  of 
alcohol  by  weight; 

The  sum  of  five  hundred  ($500,00) 
dollars  for  handling  intoxicating 
liquor  of  all  kinds,  for  a period 
of  one  (1)  year;  " 


We  ruled  in  an  opinion  given  to  Honorable  E,  J. 
oecker  under  date  of  day  24,  1935,  that  that  part  of  Section 
21  which  requires  non-resident  liquor  dealers  to  take  out 
licenses  has  not  been  repealed.  That  part  of  said  section 
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which  provides  that  the  payment  of  one  license  fee  by  a non- 
resident liquor  dealer  shall  Include  the  right  to  solicit 
business  in  this  state  by  as  many  agents  as  he  may  wish  to 
employ,  has  been  repealed  by  Section  21a-2. 

Section  21a-2  makes  It  unlawful  for  any  person 
residing  without  this  state  to  solicit,  receive  or  take 
orders  for  the  sale  of  intoxicating  liquor  within  this 
state,  except  by  or  through  a duly  licensed  wholesale 
liquor  dealer  in  this  state.  Said  section  reads,  in 
parts 

"It  shall  be  unlawful  for  any  person, 
firm,  partnership  or  corporation  re- 
siding without  this  state  to  solicit, 
receive  or  take  orders  for  the  sale 
of  intoxicating  liquor  within  this 
state  except  by  or  thru  a duly  licensed 
wholesale  liquor  dealer  who  shall  be 
considered  for  the  purpose  of  this  Act 
as  the  agent  of  said  non-resident 
person,  firm,  partnership  or  corpora- 
tion or  to  haul  or  transport  intoxicat- 
ing liquor,  or  cause  to  be  hauled  or 
transported  intoxicating  liquor,  in 
any  manner  whatsoever  in  or  into  this 
state,  for  sale,  or  storage  and  sale 
In  this  state,  unless  the  same  has 
been  ordered  by  such  duly  licensed 
wholesale  liquor  dealer." 

A resident  wholesale  liquor  dealer  is,  of  course, 
required  to  have  a Missouri  state  license.  Section  21 
provides  In  part, 

"For  the  sale  of  intoxicating  liquor 
by  a wholesale  dealer,  or  a wholesale 
liquor  dealing  agent,  the  sum  of  one 
hundred  (^100.00)  dollars,  for  handlin 
intoxicatin'  liquor  containing  not  in 
excess  of  five  (5/0  per  cent  of  alcohol 
by  weight; 

The  sum  of  two  hundred  (^200.00)  dollars 
for  handling  Intoxicating  liquor  con- 
taining not  In  excess  of  twenty-two 
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Mr, 


(22/0  per  cent  of  alcohol  bj 
weight; 

The  sum  of  five  hundred  (4500,00) 
dollars  for  handling  Intoxicating 
liquors  of  all  kinds,  for  the 
porlod  of  one  year.” 


It  Is  plain  from  the  above  that  a non-resident 
liquor  dealer  must  have  a license  to  solicit,  receive  or 
take  orders  for  the  sale  of  Intoxicating  liquors  within 
this  state,  and  can  only  solicit,  receive  or  take  orders 
by  or  through  a duly  licensed  wholesale  liquor  dealer  In 
this  state.  It  Is  also  perfectly  apparent  that  such 
wholesale  liquor  dealer  must  have  a state  license.  The 
fact  that  an  out  state  liquor  dealer  owns  a licensed  whole- 
sale liquor  business  In  this  state,  would  not  permit  him 
to  do  business  In  this  state  as  a non-resident  liquor  dealer. 
The  non-resident  license  and  the  resident  wholesale  license 
are  separate  and  distinct.  A wholesale  license  permits 
the  resident  wholesaler  to  carry  on  a wholesale  business 
In  this  state,  while  the  non-resident  license  permits  a 
non-resident  to  solicit  business  In  this  state  by  or 
through  a wholesale  dealer  In  this  state. 


COMCLUSIOM 


It  Is,  therefore,  the  opinion  of  this  department 
that  a non-resident  liquor  dealer  who  solicits,  receives 
or  takes  order  for  the  sale  of  Intoxicating  liquors  within 
this  state  by  or  through  a wholesale  liquor  dealer,  must 
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have  a non-resident  license,  although  he  may  own  and 
operate  a wholesale  liquor  business  in  this  state  and 
have  a license  therefor. 


Yours  very  truly. 


J.  E.  TAYLOR 

Assistant  Attorney  General 


APPROVE di 


j&iJl  ...  BOLrMAfc,  "Jr. 
(Acting)  Attorney  General 


JiTtLC 


COUNTY  CLERKS— COUNTY  DEPUTIES:  Salary  of  County  Clerk 
and  his  Deputy  in  ^onties  having  more  than  eleven  thou- 
sand five  hundred  (11,500)  persons  and  less  than  twelve 
thousand  five  hundred  (12,500)  persons.  Salary  not  to 
be  fixed  by  County  Court. 


January  25, 

'A 


1935. 


Honorable  P.  M. Brady 
Prosecuting  Attorney 
Benton  County 
Warsaw,  Missouri 

Dear  Sir: 


FILED 


This  department  is  in  receipt  of  your  letter 
of  recent  date  wherein  you  state  in  part  as  follows: 

nI  would  like  to  have  an  opinion 
from  you  relative  to  the  correct 
method  of  arriving  at  the  Salary 
of  the  County  Clork  and  his  Deputy, 
also  of  the  Circuit  Clerk  and  Ex- 
officio  Recorder  of  Deeds  and  his 
Deputy,  in  Benton  County,  Missouri, 
which  had  a population  of  11,708 
under  1930  United  States  Census; 
also,  how  the  fees  are  to  be  paid, 
whether  by  the  Clerk  of  Fees  taken 
In  or  out  of  the  County  Treasury, 
also,  if  the  amounts  to  be  paid  for 
deputy  hire  of  Deputy  of  Circuit 
Clerk  and  County  Clerk  are  to  be 
fixed  by  the  County  Court. 

"The  law  relative  to  these  salaries 
was  amended  by  the  State  Legislature 
in  1933,  page  369,  but  there  seems 
to  have  been  some  Claims  by  the  Clerks 
that  the  Law  would  not  hold  up,  and 
it  may  be  that  you  have  already  rend- 
ered an  opinion  in  the  matter  and 
if  so  then  a copy  would  serve  my 
purpose,  but  If  no  opinion  has  been 
rendered  I would  like  to  have  an 
opinion  as  the  new  Clerks  will  be 
taking  office  shortly  and  it  will  be 
necessary  to  know  how  to  arrive  at 
their  compensation  and  also  of  the 
Deputies,  as  well  as  to  know  who 
will  fix  the  amounts  of  Compensation 
for  Deputies  and  manner  of  payment." 


Honorable  F.  of.  Brady 
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January  23,  1935* 


Section  11808.  Law 8 of  Missouri,  1933,  page 
370,  reads  as  follows: 

"The  last  previous  decennial  census 
of  the  United  States  shall  be  the 
basis  for  determining  the  population 
of  any  county  irf  this  state,  for  the 
ouroose  of  ascertaining  the  salary 
of  any  county  officer  for  any  year, 
or  the  amount  of  feeshe  may  retain, 
or  the  amount  he  shall  be  allowed 
to  pay  for  deputies  or  asslstai  ts*" 

The  population  of  Benton  County,  according 
to  the  United  States  Census  of  1930,  Is  11,708  inhab- 
it ant  s--0ff  icial  Manual  of  the  State  of  Missouri,  1933- 
1934,  page  546* 

Har.tlnn  11811,  Laws  of  Missouri,  1933,  page 
370,  provides  In  part  as  follows: 

"The  aggregate  amount  of  fees  that 
any  clerk  of  the  County  Court  under 
Articles  2 and  3 of  this  Chapter 
shall  be  allowed  to  retain  for  any 
one  year's  service  shall  not  In  any 
case  exoeed  the  amount  hereinafter 
set  out.  » ■*  # *In  counties  having 
more  than  11,500  persons  and  less 
than  12,500  persons,  the  clerks 
shall b e allowed  to  retain  $1300*00 
for  themselves,  and  shall  be  allowed 
to  pay  for  deputies  and  assistants 

$1100. 00 j*  * » 

You  will  note  that  the  above  section  provides 
a maximum  of  fees  that  any  county  clerk  may  retain  for 
his  personal  services  for  one  year*  This  means  that 
the  county  clerk  is  entitled  to  retain  fees  up  to  the 
maximum  amount  allowed  for  in  this  section* 

The  language  In  the  beginning  fefers  to  "the 
aggregate  amount  of  fees"  that  a county  clerk  may  retain 
for  one  year's  service*  In  view  of  the  foregoing,  we 
are  of  the  opinion  that  the  clear  meaning  of  this  lan- 
guage Is  that,  out  of  the  fees  collected  by  the  county 
clerk  In  his  official  capacity  he  shall  b e allowed  to 
withhold  or  retain  from  the  money  in  his  custody  and 
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possession  all  of  it  up  to  a certain  amount  and  none 
over  that  amount* 

The  statutory  authority  to  appoint  deputy 
county  clerks  In  Benton  County  Is  found  In  Section 
11680.  R.  S.  Mo,  1926,  which  provides t 

"iivery  clerk  may  appoint  one  or 
more  deputies,  to  be  apuroved  by 
the  Judge  or  Judges,  or  a majority 
of  them  In  vacation,  or  by  the  court, 
who  shall  be  at  least  seventeen 
years  of  age  and  have  all  other  quali- 
fications of  their  nrlnclpals  and 
take  the  like  oath,  aid  may  In  the 
name  of  their  principals  perform  the 
duties  of  clerk)  but  all  clerks  and 
their  sureties  shall  be  responsible 
for  the  conduct  of  their  deputies. n 

Section  11811,  supra,  provides  that  the  Oounty 
Clerk  shall  be  allowed  to  retain  $1300*00  for  hlmsklf 
and  to  pay  $1100*00  for  deputies  and  assistants*  This 
statutory  authority  Is  expressly  given  to  the  County 
Clerk  and  not  to  the  County  Court,  and  it  Is  clearly 
evident  that  he  Is  not  limited  to  the  retention  of 
merely  his  own  fees  for  personal  services  up  to  a limited 
amount  but  may  also  retain  the  maximum  fees  allotted  to 
him  by  statute  for  the  pay  of  his  deputies  and  assistants* 
It  is  true  that  Section  11680,  supra,  does  provide  for 
the  approval  of  the  deputy  or  deputies  appointed  by  the 
County  Clerk  but  is  limited  to  approval  of  the  appoint- 
ment and  not  as  to  salary* 

In  view  of  the  foregoing,  we  are  of  the  opin- 
ion that  the  amount  to  be  paid  for  deputy  hire  of  county 
clerks  is  not  to  be  fixed  by  the  County  Court* 

As  to  the  quest  ions  In  your  letter  dealing 
with  the  Circuit  Clerk  and  ex  officio  recorder  of  deeds 
and  his  deputy,  we  believe  that  you  will  find  same 
fully  answered  by  a ruling  of  this  Department  directed 
to  Honorable  Blrt  P*  Bryant,  Clerk  of  the  Circuit  Court 
of  Dunklin  County,  dated  March  7,  1934,  and  signed  by 
Roy  McKlttrlok,  Attorney  General,  and  Franklin  k*  Reagan, 
Assistant  Attorney  General,  a copy  of  which  Is  enclosed) 
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and  from  such,  ruling  you  vlll  observe  that  it  la  the 
opinion  of  this  Department  that  the  number  of  Deouty 
Circuit  Clerks  la  left  to  the  judgment  of  County 
Court,  and  the  county  court  fixes  their  compensation 
and  Is  liable  to  pay  the  sum  out  of  the  general  re- 
venue fund  of  the  county* 


Respectfully  submitted 


WM.  ORK  SAWTLRS 

Assistant  Attorney  General. 


APPROVED: 


rW  McKIftftiiK — 
Attorney  Oeneral* 
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CIRCUIT  OL^RK:  Compensation  of  a deputy  clerk  is  to  be  fixed 

by  the  County  Court.  In  counties  haring  a population 
of  12,500  persons  and  less,  compensation  shall  not 
exceed  the  amount  allowed  a deputy  county  olerk. 


.2J 


February  1,  1935. 


FJ  LE  n 


Hon.  Peter  C.  BTeit 
Prosecuting  Attorney 
Andrew  County 
••iarannah,  kisnouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for 
an  opinion,  by  your  predecessor  in  office,  which  reads  as 
follows: 

"In  re:  Circuit  Clerk's  compensation 
beginning  1935,  pay  of  deputy  con- 
stitutional, page  369. 

"I  aa  in  receipt  under  date  of  Deoen- 
ber  21  opinion  given  to  Hon.  Blrt  p. 

Bryant,  Clerk  of  the  Circuit  Court  of 
Dunklin  County,  Kennett,  Missouri, 
relative  to  the  adore  subject-matter, 
and  referring  to  this  opinion  under 
the  subject  'deputy  circuit  olerk1, 
at  page  4,  referring  the  laws  of  1933 
at  page  317,  and  oartiouiarly  to  • county 
court  in  its  orders  permitting  the  olerk 
to  appoint  deputies  or  assistants  shall 
fix  the  compensation  of  such  deputies 
or  assistants  in  counties  haring  12,509, 
etc. 

"Ab  an  interpretation  of  this  statute, 
citing  that  bur  county  has  a popula- 
tion of  less  than  15,000,  I would  like 
your  official  opinion  as  to  how  much 
the  olrcult  clerk  would  be  entitled  to 
for  deputy  hire. 

"Further,  is  it  discretionary  with 
the  county  court  as  to  the  amount  of 
deputy  hire  wnich  shall  be  paid  the 
oirouit  clerk  and  oan  this  amount  ex- 
ceed that  of  the  county  clerk?  Andrew 
County  is  a county  with  a population 
not  in  excess  of  12,500  persons." 
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la  it  only  in  counties  having  a popu- 
lation of  12,000  and  lees,  that  the 
deputy  hire  of  the  circuit  cleric  can- 
not exoeed  that  of  the  county  clerk, 
or  Is  It  a matter  for  the  county  court 
to  fix  the  amount  as  they  deem  necessary 
In  counties  Of  12,500?* 

"Asking  your  official  opinion, 


'Action  11613.  Laws  of  Missouri,  1933,  nages  371  and 
373,  reads  as  follows: 

■iivery  clerk  of  a circuit  court  shall 
be  entitled  to  such  number  of  deputies 
and  assistants,  to  be  appointed  by  such 
official,  with  the  approval  of  the  coun- 
ty court,  as  such  oourt  shall  deem  neces- 
sary for  the  prompt  and  prooer  discharge 
of  the  duties  of  his  offloe.  The  County 
Court,  In  Its  order  permitting  the  clerk 
to  appoint  a deputy  or  assistant,  shall 
fix  the  oompeneatlon  of  such  deputy  or 
assistant  which.  In  counties  having 
13,500  persons  and  less,  shall  not  exceed 
the  amount  allowed  deputy  or  assistant 
to  the  county  clerk  for  the  aotual  time 
employed  and  shall  designate  the  period 
of  time  such  deputy  or  assistants  may  be 
employed.  Every  such  order  shall  be  en  - 
tered  of  record,  and  a oertlfled  cony 
thereof  shall  be  filed  In  the  offloe  of 
the  county  olerk.  The  clerk  of  the  cir- 
cuit oourt  may  at  any  time,  discharge 
any  deputy  or  assistant,  and  may  regulate 
the  time  of  his  or  her  employment,  and 
the  county  oourt  may,  at  any  time,  modify 
or  resolnd  Its  order  permitting  any  ap- 
pointment to  be  made,  and  may  reduce  the 
corsnensatlon  theretofore  fixed  by  it." 


The  above  section  provides  that  the  County  Court 
shall  fix  the  compensation  of  a deputy  or  an  assistant 
circuit  olerk  which.  In  counties  having  a population  of 
13,500  persons  arc  less,  shall  not  exceed  the  amount  al- 
lowed deputies  or  assistants  to  the  County  Clerk  for  the 
aotual  time  e^roloyed.  In  counties  having  a population  of 
over  12,500  perpons,  no  mention  is  made  of  the  amount  of 
compensation  that  the  County  Oourt  Is  permitted  to  allow 
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a deputy  or  assistant  Circuit  Clerk. 


It  is  therefore  the  opinion  of  this  department 
that  the  County  Court  in  counties  having  a population 
of  12,500  per Bans  or  leee  shall  fix  the  amount  of  com- 
pensation allowed  a deputy  circuit  clerk,  which  com- 
pensation shall  not  exceed  the  amount  allowed  a deputy 
or  assistant  to  the  county  clerk.  In  counties  having 
a population  of  over  13,500  persons,  the  amount  of  com- 
pensation allowed  a deputy  or  assistant  olrcuit  clerk 
is  discretionary  with  the  County  Court. 


You  state  in  your  letter  that  Andrew  County  has 
a copulation  not  in  excess  of  13,500  cersons.  Ve  notloe 
however  that  the  1930  decennial  census  of  the  United 
3tatee  shows  that  Andrew  County  has  a peculation  of 
13,459  persons.  We  therefore  call  your  attention  to 
Section  11808,  Laws  of  Missouri,  1933,  page  370,  which 
provides: 

"The  last  previous  decennial  oensue 
of  the  United  3tates  shall  be  the 
basis  for  determining  the  population 
of  any  county  in  this  state,  for  the 
purpose  of  ascertaining  the  salary 
of  any  county  officer  for  any  year, 
or  the  amount  of  fees  he  may  retain, 
or  the  amount  he  shall  be  allowed  to 
pay  for  deputies  or  assistants." 


Youra  very  truly. 


James  L.  HornBostel 

APPROVED:  Assistant  Attorney- Several . 


roT  “ckf  f TRlflk — 
Attorney-General . 

JET/JLH:af J 


PROSECUTING  ATTORNEY  - Duty  to  pay  over  fees. 


February  4,  1955 


* q 


FILED 

to 


Honorable  G.  3reldensteln 
Prosecuting  Attorney 
Clark  County 
Kahoka , Missouri 


Dear  Sir: 


We  have  vour  request  for  an  opinion  under 
date  of  January  18th,  1955,  ns  follows: 

"I  would  like  to  have  the  opinion 
of  your  department  In  regard  to 
whether  it  Is  penal* slble  for  the 
Prosecuting  Attorney  to  retain 
fees  for  the  conviction  of  defend- 
ants In  Criminal  Cases. 

"Section  11735  of  the  Revised 
Statutes  of  1929  prescribe  fees 
due  the  t -osecutlng  Attorney  for 
convictions  In  certain  cases.  I 
find  no  lav  requiring  him  to  turn 
these  fees  over  to  the  county  or 
state. 

"Plense  let  me  know  whether  the 
roaecutlng  Attorney  has  a right 
to  retain  these  fees  and  If  not 
Whet  disposition  he  should  make 
of  them. 

"The  population  of  this  county  Is 
under  11,000." 


#2  - Honorable  0*  R*  Dreidenatein 


The  salary  of  the  prosecuting  attorney  is 
now  fixed  by  iectlon  11314,  Lavs  Mo*  1932,  p*  178* 

Section  11315,  H*  S*  Mo*  1929  makes  It  the 
duty  of  the  prosecuting  attorney  to  charge  and  collect 
for  the  county  every  fee  that  accrue®  In  his  office, 
and  at  the  end  of  each  month  pay  over  said  fees  to 
the  county  treasury* 

It  Is,  therefore,  the  opinion  of  this  office 
that  it  Is  the  duty  of  the  prosecuting  attorney  to 
collect  and  pay  over  all  fees  of  his  office  to  the 
county  tressury,  monthly* 


Respectfully  submitted. 


FRAHKLIH  K.  REAGAH 

Assistant  Attorney  General 


APPROVED: 


TOTT&OTWIcif 

Attorney  General 


FERlFE 


BONDS:  SURETIES:  Where  statute  requires  a surety- 

bond  to  be  given  a department 
can  not  compel  the  giving  of  a 
corporation  surety  thereon. 

'X  , vl 


February  7 , 1935 


honorable  J.  C,  * reshears 
Commissioner 
Jefferson  City 
Missouri 


Dear  Mr.  breshearst 


Recaipt  of  your  letter  dated  February  1, 
1935  is  acknowledged.  Your  letter  is  as  follows: 

"This  is  a request  for  a prompt 
opinion  on  Section  12650,  R.  S. 

Missouri  1929,  as  to  whether  this 
Department  has  authority  to  re- 
quire a corporation  surety  bond, 
and  whether  this  Department  has 
authority  to  reject  any  bond  that 
does  not  seem  adequate." 


Section  12650  Revised  Statutes  Missouri 
1929,  in  part,  ip  as  follows* 

" before  any  license  shall  be 
issued,  the  applicant  therefor 
shall  Make  and  execute  to  the 
State  of  Missouri  a surety  bond 
In  the  penal  sura  of  two  thousand 
dollars  if  at  any  time 

the  commissioner  be  of  the  opinion 
that  the  responsibility  of  any 
surety  or  suretiejs  on  any  exist- 
ing bond  is,  or  is  in  danger  of 
becoming, imps! red  for  any  reason. 
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he  shall  require  the  giving  of  a 
new  bond  with  good  and  sufficient 
surety  or  sureties^" 


Plainly,  the  quoted  portion  of  Seotlon 
12650  does  not  specifically  require  the  giving  of  a cor- 
poration surety  bond.  The  word  ’surety'  Is  defined  in 
50  C.  J.  page  13,  section  2,  as  follows! 

wIn  a broad  sense,  a 'surety'  Is 
one  who  becomes  responsible  for 
the  debt,  default,  or  miscarriage 
of  another.  Hut  in  a narrower 
sense  a ? surety*  is  a person  who 
binds  himself  for  the  payment  of 
a sun  of  money,  or  for  the  per- 
formance of  something  else,  for 
another  who  is  already  bound  for 
the  same,  and  in  some  jurisdictions 
there  are  statutory  definitions 
to  this  effect.  A 'surety'  has 
also  been  defined  as  a person  who, 
being  liable  to  pay  a debt  or  per- 
form an  obll -ration,  is  entitled, 
if  It  is  enforced  against  him, 
to  be  indemnified  by  some  other 
person,  who  ought  himself  to 
have  made  payment  or  performed 
before  the  surety  was  compelled 
to  do  so.  " 


In  Stlfel  Estate  v.  Celia  220  Ho.  App. 

657,  664,  the  St*  Louis  Court  of  Appeals  defined  the  quali- 
ties of  a bond  in  the  following  language! 

"This  court  has  defined  a bond 
as  a written  Instrument  contain- 
ing a provision  that  a sum, affixed 
as  a penalty,  shall  be  binding 
upon  the  obligor  and  conditioned 
that  the  penalty  may  be  avoided 
y the  performance  by  the  obligor 
of  certain  conditions." 
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In  bandoval  v • Madrid  294  Pac.  631#  a 
lb  recount  of  election  ballots#  and  where 
surety  bond*  for  the  payment  of  costs 
under  consideration#  the  contention  of 
the  conclusion  of  the  court  Is  stated 


"The  bond  to  secure  payments  of 
costs  was  executed  by  Indlwlduals 
as  sureties.  Respondent  contends 
that  It  was  insufficient#  because 
the  statute  (section  41  - 619) 
requires  a » surety  bond.*  He 
contends  that  this  expression  means 
one  executed  by  a corporate  surety 
company  organized  for  the  purpose 
of  acting  as  surety  and  authorized 
to  do  business  in  the  state.  So 
to  Interpret  the  statute  would  be 
to  read  Into  It  something  which 
the  Legislature  left  out." 


There  Is  nothing  In  the  definitions  of  a 
'surety*  and  of  a 'bond*  as  heretofore  set  out  that  would 
restrict  the  giving  of  a surety  bond  to  a corporate  entity 
and  the  case  of  Sandoval  v.  Madrid,  supra#  Is  positive 
authority  against  such  a construction.  In  addition  to 
that#  your  attention  Is  called  to  the  fact  that  the  bond 
required  by  faction  12650  may  be  signed  by  a surety  or 
sureties#  which  rather  implies  that  Individuals#  as  well 
as  a corporation  surety#  would  be  entitled  to  sign  the 
required  bond#  it  being  a matter  of  common  knowledge 
that  unless  ore  than  one  surety  Is  required  on  a bond 
that  the  signing  of  a surety  bond  by  a corporation  surety 
Is  usually  and  ordinarily  accepted  and  taken  as  sufficient 


CONCLUSION 


We  are  of  the  opinion  that  Section  12650 
Revised  Statutes  ; issourl  1929#  does  not  authorize  your 


case  Involving  tb 
the  giving  of  a ' 
was  required  was 
the  litigant  and 
at  page  632# 
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department  to  require  the  bond  given  pursuant  to  that 
section  to  be  signed  by  a corporation  engaged  In  the 
business  of  a surety. 


Yours  very  truly. 


GILtfcRT  LAMB 

Assistant  Attorney  General 


APPROVED* 


TTOSnScifl  TfFFjT’K  ' 

Attorney  General. 


GLtLC 


COUNTS  COLLECTORS:  i lounty  Collector  relieved  of  liability  in  event 

iif  bank  failure  where  he  has  deposited  his  funds 
:.n  county  depository  as  required  by  county  court 
Tinder  Section  9885,  Laws  of  1933,  pp.  464-465* 

J *•■»/ 

February  13,  1935* 


linn.  ?•  C.  Hreit 
trosoouting  Attorney 
ndrew  County 
javannah,  Missouri 


Lear  Mr.  reit: 


This  is  to  acknowledge  roceipt  of  your  letter  of 
January  22,  1935,  with  request  for  an  opinion;  which 
letter  is  as  follows: 

"Our  county  collector  elect,  Lloyd  R. 

-ahnd,  has  brought  up  the  question 
of  liability  for  loss  of  funds 
collected  by  the  county  collector  due 
to  bank  failure  when  the  depository 
used  by  the  collector  has  been  designat- 
ed by  the  county  court  and  he  has  been 
ordored  to  deposit  all  collections  in 
this  depository  daily  in  keeping  with 
Section  9085,  Laws  of  Missouri  1933* 

lection  9385,  Laws  of  Missouri  1933, 
provides  that  the  county  collector 
3hall  deposit  daily  * — all  collections 
of  money  in  such  depositories  a3  nay 
have  been  seloctod  by  such  county  court 
pursuant  to  the  provisions  of  Lection 
12104,  Levised  Statutes  of  Missouri 

1929 * . The  county  collector  has  no 

alternative  but  to  deposit  the  collec- 
tions a$  directed,  and  he  is  given  no 
authority  to  demand  or  take  socurity 
from  th$3e  depositories,  the  presump- 
tion being  that  the  socurity  furnished 
by  these  depositories  to  the  county 
court  fbr  the  * county  treasurer’s  funds’ 
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n3hall  also  covor  the  collector’s  funds. 

Thia  being  so,  la  It  you r opinion  that 
the  couhty  collector  would  be  relieved 
of  responsibility  for  loss  of  such  funds 
due  to  the  failure  of  any  hesitated 
depositary?  The  county  treasurer  is 
relieved  of  such  liability  by  Section 
12198,  ikevised  Statutes  of  Missouri  for 
1929,  and  it  is  our  presumption  that 
this  relief  would  extend  to  the  county 
collector  since  he  must  deposit  his 
funds  In  banks  desi/piated  by  the  county 
court  and  not  banks  of  hl3  own  selection. 

I will  greatly  appreciate  your  giving 
me  your  opinion  on  this  point.  Is  the 
county  collector  relieved  of  liability  in 
the  stuac  manner  as  the  county  treasurer 
whenever  the  county  court  requires  the 
county  collector  to  deposit  all  collections 
in  bankt  designated  and  selected  as  pro- 
vided in  section  12184,  Revised  Statutes 
of  Missouri  1929. 

It  is  quite  obvious  that  the  intention  of 
the  framers  of  this  now  legislation  was 
to  provide  a placo  of  safekeeping  for  the 
collector’s  funds  and  also  provide  security, 
and  it  Is  reasonable  to  suppose  it  was 
their  Intention  that  the  collector  bo  re- 
lieved ^f  personal  responsibility  for  the 
loss  of  funds  due  to  bank  failure,  as  the 
law  gives  him  no  alternative  but  to  deposit 
his  collections  as  dirocted  and  it  gives 
him  no  Authority  to  require  security. 

Your  op 1 Ion  on  thi3  point  will  be  greatly 
appreciated." 


?he  opinion  which  you  request  is  whethor  or  not  a 
county  collector,  in  counties  having  a population  of  less  than 
75,000,  Is  relieved  of  responsibility  for  loss  of  funds  due 
to  the  failure  of  a depository  designated  by  the  county  court 
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In  such  conntlos  under  Section  9385,  R.  ’.  Mo.  1929,  as 
amended  by  s of  ''(Lsaourl,  1933,  at  pages  464-465. 

Wo  aro  setting  forth  In  full  the  above  section,  as 
amended,  for  the  roast)  ' that  this  13  the  particular  section 
> hlch  oust  bo  construed  to  answer  your  question.  aid 
section  reads  as  follows: 

"Every  collector  of  the  revenue  in  tho 
various  counties  in  this  state,  end 
tho  collector  of  the  revenue  in  the 
city  of  pt.  Louis,  before  entering 
upon  the  duties  of  his  office,  shall 
give  bond  and  security  to  the  state, 
to  the  satisfaction  of  the  county 
courts,  and,  in  tho  city  of  3t.  Louis, 
to  the  satisfaction  of  the  mayor  of 
said  city,  in  a sun  equal  to  the 
largest  total  collections  made  during 
any  one  month  of  the  year  preceding 
his  election  or  appointment,  plus  ten 
per  cent,  of  said  amount:  1 rov Ido d. 
however . that  no  collector  shall  he 


required  to  give  bond  in  excess  of  the 
sum  of  seven  hundrod  fifty  thousand 
dollars,  conditioned  that  he  will  faith- 
fully and  punctually  collect  and  pay 
over  all  state,  county  and  other  revenue 
for  tho  four  yoars  next  ensiling  tho 
first  c’ay  of  March,  thereafter,  and  that 
ho  will  in  all  things  faithfully  perform 
all  the  duties  of  the  office  of  collector 
according  to  law.  The  official  bond  re- 
quired by  this  3«etio:i  shall  be  signed 
by  at  least  five  solvent  sureties.  Pro- 
vided. that  in  all  counties  which  now 
have or  uhich  may  hereafter  have  a popu- 
lation of  less  than  75,000  inhabitants, 
according  to  the  last  preceding  federal 
decennial  consus,  the  county  court  in 
such  counties  nay  require  the  county 
collector  thereof  to  deposit  daily  all 
collections  of  money  in  such  depository 
or  depositories  as  may  have  been  selected 
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"by  such  count/  court  pursuant  to  the 
provisions  of  Section  12134,  Revised 
Statutes  of  Hiasouri  for  1929,  to  tho 
credit  of  a fund  to  be  known  as 
* fount y Collector’ s Fund;’  provide  . 
further*  that  when  such  deposits  are 
so  roquired  to  be  made,  such  county 
courts  nay  also  require  that  the  bond 
of  tho  county  collector  In  such 
counties  shall  be  in  a sun  equal  to  the 
largest  collections  nade  during  any 
calendar  week  of  the  year  immediately 
prece  ipg  his  election  or  appointment, 
plus  ten  per  cent  of  said  amount 
provide^  further*  that  no  such  county 
collector  sVialT.  be  required  to  make 
dally  deposits  for  such  days  then  his 
collections  do  not  total  at  least  the 
sum  of  Ino  Hundred  Dollars  (/100*0  ); 
and  provided  further  tha  collector 
hall  not  check  on  'such  ’County  Collectors* 
■'and*  except  for  the  purpose  of  making 
the  monthly  distribution  of  taxes  and 
licenses  collected  for  distribution  as 
provided  by  law  or  for  balancing  accounts 
among  different  depositories • 


Tho  now  section  9385,  as  anonded  by  Lai?3  of  1933,  la 
the  same  a3  old  Section  9385  down  to  the  word  "provided" 

In  the  seventeenth  line  thereof,  or.cept  the  word  "two"  of 
the  old  section  in  the  twolfth  line  is  changed  to  "one"  In 
the  now  section  and  the  year  1909  In  the  twenty- first  line 
of  the  old  section  Is  left  out  of  the  now  section  ontirely, 
both  of  which  minor  changes  as  to  the  question  Involved  are 
lrmatorlal* 

That  portion  of  the  section  beginning  with  the  word 
"provided"  in  the  seventeenth  line  to  the  end  of  the  section, 
was  added  by  the  -Legislature  of  1933*  This  amendment  applies 

to  Andrew  County  fo?  the  reason  that  it  Is  a county  having  a 
population  of  loan  tjhan  75,000  inhabitants  according  to  the 
last  procedlng  fecopal  decennial  census*  This  amendment  makes 
it  optional  with  thS  county  court,  by  using  tho  term  .av 
require  the  county  collector  thereof  to  deposit  dally  all 
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collections  of  money  In  such  depository  or  depositories  as 
may  have  been  solected  by  such  county  court  pursuant  to  the 
provisions  of  iectibn  12134,  Revised  Statutes  of  Missouri, 

1929,  to  the  credit  of  a fund  to  be  known  as  » County  Oollectors' 
Fund’",  and  the  statute  further  provides,  “that  when  such 
deposits  are  so  required  to  be  made,  such  county  courts  may 
also  require  that  the  bond  of  the  coxrnty  collector  in  such 
counties  shall  be  in  a sum  equal  to  the  lar  est  collections 
made  during  any  c alendar  week  of  the  week  immediately  preceding 
his  election  or  appointment,  plus  ton  per  cent  of  said  amount." 


We  assume  from  y^ur  letter  that  the  county  court  of 
Andrew  County  has  exercised  its  discretionary  powers  as  given 
it  by  seetion  9 JQ5,  as  amended,  and  has  required  the  county 
collector  thereof  to  deposit  daily  all  collections  of  money 
in  3uch  depository  or  depositories  as  may  have  been  selected 
by  such  county  court  pursuant  to  the  provisions  of  Motion 
12134,  R.  3.  1929,  to  the  ere  it  of  a fund  to  be  lmown  as 
"County  Collectors’  ’und",  and  if  so  the  county  collector 
ha3  no  discretion  in  :he  matter  and  must  deposit  the  moneys 
received  by  him  in  tho  county  depository  or  depositories  in 
accordance  wi^h  the  provisions  of  this  section. 

Prior  to  the  amendment  of  1933,  the  county  collector 
v/ as  not  required  to  deposit  funds  in  his  possession  in  nny 
designated  depository,  as  was  stated  in  the  case  of  Deal  v. 
Hank  of  Dmithville,  52  S.  W.  (2d)  201,  1.  c.  204: 

"The  law  doe3  not  appoar  to  require  the 
collector  to  deposit  fund's  in  his  posses- 
sion or  to  which  he  is  entitlod  in  any 
designated  depositary.  No  provision  of 
that  character  has  boon  called  to  our 
attention.  rtlcle  9,  chapter  85,  R.  a. 

1929  (section  12134  et  3oq.  (Mo.  St.  Ann. 
dec.  12134  et  scq.)),  deals  with  the 
subject  of  county  depositaries,  and  sec- 
tion 121p6,  R*  S.  1929  (Mo.  3t.  Ann.  Doc. 

12136),  provides  for  specified  deposi- 
taries of  all  public  funds  casing  into 
the  hands  of  the  county  treasurer  or  into 
tho  hands  of  the  ex  officio  collector 
in  counties  under  township  or  anization. 

There  is  no  such  provision  applicable  to 
a county  collector.  It  appears  that  he 
Is  personally  invested  with  tho  care  and 
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"custody  of  funds  In  his  hands  until 
such  time  as  he  Is  required  to  deliver 
then  to  the  county  treasurer,  and  he 
Is  required  to  give  a bond  to  the  state, 
satisfactory  to  the  county  c ourt,  c n- 
ditione  1 that  he  will  faithfully  collect 
and  pay  over  the  county  and  state  revenue 
and  per  'orn  the  duties  of  his  office 
according  to  law.  Section  9306,  H.  3. 

1929  (Mo.  St.  Ann.  Sec.  9085)." 


In  answering  your  question,  wo  sire  not  unmindful  of 
the  rule  in  this  stajte  that  a public  officer  Intrusted  v.dth 
public  money  13  to  keep  such  funds  safely,  and  that  duty 
must  be  performed  at  the  peril  of  such  officer,  and  that  a 
public  officer  is  an  Insurer  of  public  funds  which  he  has 
lawfully  recolved.  This  rule  of  law  Is  sustained  by  a 
long  line  of  cases  in  Missouri. 

University  City  v.  Schall,  275  Mo.  667,  205  S.  *V.  631; 

City  of  Fayette  v.  Silvey,  290  3.  W.  1019,  1.  c.  1021; 

Bra gg  City  Special  Hoad  District  v.  .ohnson,  20  3.  ¥ 
(2d)  22,  1.  c.  24; 

Glaze  v.  hunard,  54  3.  V„.  (Ed)  726,  1.  c.  720. 


•<here  a depository  has  been  duly  designated  by  the 
propor  officials  in  accordance  with  a statute  giving  that 
power  to  the  county  court  or  other  fiscal  agent  of  any  polit- 
ical subdivision,  the  rule  Is  otherwise,  and  the  public  officer 
Is  not  an  insurer  of  public  funds  deposited  in  a depository 
or  depositories  in  the  event  of  the  failure  of  such  designated 
depository.  In  support  of  this  rule  of  law  wo  cite  the 
following  authorities 

In  29  Cyc.  1439,  It  is  stated  as  follows: 

"Any  violation  of  law,  as  the  deposit  of 
public  funds  in  the  officer* s personal 
account,  will  make  the  officor  liable. 

But  If  the  law  has  designated  banka  as 
depositories  for  public  none ys . the 
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"deposit  of  an  officer  of  public  money 
In  such  a depository  relieves  him  iron 


all  liability.' 


And,  also.  In  46  C.  J.  1040,  Section  315,  the  rule 
is  stated  as  follow^: 

"The  general  rule  that  a public  officer  is 
on  insurer  of  public  funds  In  his  custody 
has  been  applied  also  whore  a loss  is 
occasioned  by  the  failure  of  a public 
depository,  but  If  the  lav;  has  de3lgnatod 
public  cfenosrtorTea  for~  ATbllc  moneys . 
tVie  deposit  'by  an  officer  of  public 
moneys  with  such  a depository  reliovos 
him  frog  all  liability." 


City  of  Paraons  v.  Fidelity  and  Deposit  Company, 
29  : ed*  (2d)  417,  cited  approvingly  the  following: 

!,In  Stephens  v.  City  of  Ludlow  et  al.# 

159  Ky.  729,  169  S.  Hf.  473,  it  is  held 
that: 

* .hen  * * * the  selection  of  the  deposi- 
tory is  taken  out  of  his  (treasurer’s) 
hands  and  he  is  directed  by  the  city  to 
keep  its  funds  in  an  institution  selected 
by  it,  the  city  and  not  the  tx’easurer 
assunes  responsibility  for  the  integrity 
and  solvency  of  the  institution  so 
selected. " 


In  City  of  Nbwburgh  v.  Dickey,  150  K.  Y.  3.  175,  1 
178,  it  is  said: 

"It  is  the  settled  law  of  this  state  that 
a public  official  assumes  all  risk  of 
loss  and  is  charged  with  t be  duty  to  act 
as  debtor  for  the  fvinds  in  his  custody. 
Tillinchurt  v.  Merrill,  45  H.  E.  375, 

34  L.  R.  A.  678.  But  in  that  caso  the 
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" court  sqy  that  they  do  not  wish  to  be 
understood  as  establishing  a rule  as 
absolutes  liability  In  either  event. 
Helther  the  requirement  of  this  bond 
: or  the  general  rule  would  extend  to 
moneys  received  by  the  official  while 
those  moneys  wei»e  hold  by  a depository 
designated  by  another  body  or  officer 
of  the  city  in  accord  with  law  and 
exclusive  of  any  power  cast  upon  him. 
Dillon  on  Municipal  Corporation,  5th  3d., 
pae  764,  citing  Parley  v.  Muskegon 
County,  B2  Mich.  151;  Hobbs  v.  United 
tates,  17  Ct.  of  Clain3  139." 


Uochem,  on  "Public  Officers”,  page  610,  Section  012, 
says  the  following: 

"It  is  made  the  duty  of  the  officer, 
either  b:  the  terns  of  the  statute 
prescribing  his  duties,  the  performance 
of  which  the  bond,  in  reneral  terms, 
is  given  to  secure  or  by  the  very  lan-  . 
guage  of  the  bond  itself,  to  safely  keep 
the  public  moneys  which  cone  into  his 
hands  and  to  pay  them  over  according  to 
law.  In  a few  instances  It  Is  further 
provided  that  they  shall  be  deposited 
in  certain  nannor  or  shall  be  kept  in 
certain  places  or  other  receptacles 
provider  by  the  public;  in  which  cases 
the  officer  who  complies  with  the  re- 
quirements is  relieved  fron  liability." 


In  the  case  of  Jordon  v.  Baker  ot  al.,  66  S.  tf.  (Ky.) 

(2d)  34,  1.  c.  38,  i$  said  the  following: 

"In  tho  otephens  case,  supra,  159  Ky.  729, 

169  1.  473,  475,  In  discussing  the 

question  as  to  the  ef  act  of  the  selection 
and  designation  of  the  depository  by  the 
taxing  authority,  upon  the  liability  of 
the  collecting  officer,  wo  said: 
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B,Wh on,  however,  the  selection  of  the 
depository  is  taken  out  of  his  (o  ficial 
custodiers)  hands  and  ho  is  dirocted 
b * the  city  to  keop  its  funds  in  an 
institution  selected  by  it,  the  city, 
and  not  the  treasurer,  assumes  responsi- 
bility for  the  integrity  and  solvency 
of  the  Institutions  so  selected.  Common- 
wealth V.  Godshaw,  92  Ky.  435,  17  . • 

737  (13  Ky.  Law  ;tep.  572). » " 


In  Edwards  Ct  al.  v.  L^gan  County,  50  3.  W.(!ryj  (2d) 
33,  1.  c.  85,  Is  stated  the  following: 

"A  county  treasurer  is  a ministerial 
officer  or  agent  with  his  powers  and 
duties  minutely  delineated  in  section 
931  of  the  statutes.  If  an  official 
act  or  conduct  be  not  prescribed  by 
the  statute,  it  is  subject  to  the  will 
and  order  of  the  fiscal  court,  what- 
ever discretion  he  may  have  in  dis- 
charging the  duties  of  office,  it  is 
subordinate  to  the  exercise  of  the 
discretion  of  that  body.  here  it  has 
not  specifically  exercised  its  discretion- 
ary control,  the  treasurer  within  the 
scope  oi  his  powers  may  use  his  own  judg- 
ment, with  accompanying  responsibility* 

So,  with  respect  to  keeping  the  funds  of 
the  county,  in  the  absence  of  specific 
ordorn  he  may,  as  a nocesrnry  corollary 
to  his  duty  as  custodian,  choose  the 
depository.  The  fiscal  court  is  the 
master;  the  treasurer,  the  servant, 
when  it  speaks  authoritatively,  he  rust 
obey;  and,  when  he  doo3,  he  is  protect- 
ed. Authority  for  the  so  statements  and 
conclusions  : iay  be  found  in  Harrison  v. 

Logan  Cdunty,  129  Ky.  48,  110  3.  „.  377, 

33  Ky.  Lav.  ::ep.  465;  Cain  v.  Lurrou#is 
Adding  -Machine  Co.,  180  Ky.  5G7,  203  S.  i». 

315;  Stephens  v.  City  of  Ludlow,  159  Ky. 

729,  1G9  473;  .ulaskl  County  v. 
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ichardakn,  225  Ky.  556,  93.  . (2d)  523. 
Compare  Johnson  v.  Flowing,  Commissioner, 
116  Ky.  610,  50  . . 355,  21  Ky.  Lew 

Hep.  4.  Therefore,  when  the  fiscal  court 
of  Logan  county  directed  its  trea3uror  to 
deposit  jits  funds  In  the  bank  of  Ruo3oll- 
vllle,  a|nd  ho  obeyed-  the  fiscal  court 
as3umed|res,-*on3ibllity  for  the  Integrity 
and  oluency  of  the  institution  snd 
exonerated  hln  from  loss  of  funds  if 
suffered  solely  on  that  account.  Co  non- 
wealth  vj.  Godahew,  92  Ky.  435,  17  3.  . 

737,  13  Ky.  Law  Rep.  572;  Stephens  v. 

City  of  jLudlow,  supra.  Among  foreign 
cases  to  the  sane  effect  are  Perely  v. 
County  gf  iduakegon,  32  Mich,  131,  20  An. 
Rep.  G37;  City  of  Hewburgh  v.  dickey, 

164  App m Dlv.  791,  150  K.  Y.  3.  175; 

State  v.  Boblotcr,  33  I :lnn.  479  , 36  N*  W. 
461;  Holjt  County  v.  Cronin,  79  Hob. 

112  8.  1 ■! . 561.  >'Oe,  also,  46  C.  J. 

Stearns  on  Suretyship,  Sec.  166." 


Also,  In  Thofcaas  J.  Hobbs  v.  United  States,  17  U.  3. 

Court  of  Claims  139,  wo  find  the  following: 

"If  a dlslbursing  officer  in  good  faith, 
without  knowledge  of  tho  suspension  of 
a bank* s solvency  and  without  the 
expectation  of  gain  or  other  private 
motive,  (withdrew  public  moneys  fron  the 
treasury  and  deposited  then  with  the  bank. 

It  be ingj  a designated  depository,  and  the 
deposit  being  at  that  ti~io  authorized  by 
law,  the  1033  of  tho  nonoya  thro.y  tde 
failure  of  tlheTanlc  cannot  >•  Imputed  to 
the  fault  or  negligence  of  the  o:ricerTr 


It  Is,  therefore,  our  opinion  that  if  the  county  court 
has  selected  a county  depository  In  accordance  with  the  pro- 
visions of  the  statutes  and  has  further  exercised  its  discre- 
tionary power  and  required  the  county  collector  to  deposit  his 
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collections  of  money  In  accordance  with  the  amendment.  Laws 
of  1933,  page  404-4^5,  that  Is,  to  the  ere  lit  of  a fund  to 
be  known  as  '’County  Collector’s  :'undrt  In  the  county  deposi- 
tory, in  that  event  tho  county  collector  would  be  relieved 
of  liability  by  rea*on  of  the  failure  of  3uch  designated 
depository. 


Very  truly  yours. 


COVSLL  R.  HEWITT 

Assistant  Attomey-Genoral 


APPROVE  : 


UcwmiQz 

At  tomey-Cendr  al 
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JU  ST  X 01  OF  TKk  PI.  A CL,  JURISDICTION- -SHERIFFS  PCWI'iHS  TO  R.  : 

(i)  lave  no  right  to  fine  oxT"Imprison  for  inisdemeeno:.  s whore 
no  information  by  Prosecuting  Attorney  be  filed*  (2)  Have  no 
right  to  accent  cash  bonds  or  any  bonds  but  a surety  bond.  (3) 
Has  no  rdght  to  r exalt  the  whole  of  fine  an£  costs  assessed,  but 
an  commur, e to  jail]  sentence  at  one  day  for  every  vl0»00  for 
ine  and  costs.  (4)  Has  no  right  to  order  release  except  as 
allowed  by  Statute. 
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Honorable  0.  ..  .Breidenst  ein 
Prosecuting  Attorney  of  Clark 
County,  Missouri 
Ka  hoka , Mi  s so  u r 1 

Dear  Sir: 

Tour  request  for  an  oolnlon  dated  Marcfc  2, 
1935,  is  as  follows: 

"I  would  like  to  have  the  opinion 
of  your  department  in  regard  to  the 
following  questions: 

"Does  a Justice  of  the  Peace  have 
a right  to  assess  a fine  or  jail 
sentence  against  an  individual  If  no 
information  has  ever  been  filed  by 
the  Prosecuting  Attorney? 

"Does  a Justice  of  the  Peace  have 
a right  to  accept  money  to  be  held 
in  his  custody  as  surety  for  the 
appearance  for  trial  of  a defendant 
in  case  the  defendant  could  put  up 
such  cash  bond  but  can  not  produce 
the  required  sureties  to  enter  into 
recognizance  for  the  appearance  of 
the  defendant  for  trial  before  the 
Justice? 

"If  a Justice  upon  plea  of  guilty 
or  upon  conviction  of  a defendant 
assesses  a fine  which  is  the  minimum 
allowed  by  statute,  can  the  justice 
remit  all  or  any  portion  of  that 
fine? 

"If  the  sheriff  of  a county  is  act- 
ing as  Jailor  of  such  county  may 
he  release  a prisoner  without  the 
order  of  the  Judge  who  has  passed 
the  sentence?" 
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As  to  jour  first  question: 

The  Missouri  Constitution,  Article  II,  Bee* 
tlon  10,  provides: 

"The  courts  of  Justice  shall  he 
oof  n to  every  person,  and  certain 
remedy  afforded  fen*  every  Injury 
to  person,  property  or  character, 
and  that  right  and  {Justice  should 
he  administered  without  sale,  den* 
lal  or  delay* " 

The  Missouri  Constitution,  Article  II,  See* 
tion  12,  provides: 

"Mo  person  shsl  1 he  prosecuted 
criminally  for  felony  or  misde- 
meanor otherwise  than  hy  indict- 
ment or  information,  which  shall 
he  concurrent  remedies,  hut  this 
shall  not  he  construed  to  apoly 
to  oases  arising  in  the  land  or 
naval  forces  or  in  the  militia 
whtn  in  actual  service  in  time  of 
war  or  public  danger." 

The  Missouri  Constitution,  Article  VI,  Sec- 
tion 23,  provides: 

"The  circuit  court  shall  exercise 
a superintending  control  over 
criminal  courts,  prohate  courts, 
county  courts,  municipal  corpora- 
tion courts.  Justices  of  the  peace, 
and  all  inferior  tribunals  dm  each 
county  in  their  respective  circuits." 

The  Missouri  Constitution,  Article  VI,  Sec- 
tion 37,  provides: 

"in  each  county  there  shall  he  ap- 
pointed, or  elected,  as  many  Jus- 
tices of  the  peace  as  the  public 
e,ood  may  require,  whose  powers,  du- 
ties and  duration  in  office  shall  he 
regulated  by  law." 
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In  the  case  of  Brownfield  v*  Thompson,  96 
Mo*  App.  540,  1*  c*  342,  the  Appellate  Court  said: 

"A  Just  Ice’ 8 court  la  not  only  a 
court  of  limited  Jurisdiction,  but 
its  powers  are  limited  within  its 
jurisdiction*  It  can  6nly  do  such 
things  where  it  has  Jurisdiction 
as  the  Legislature  has  provided  it 
may.  The  manner  of  exercising  its 
jurisdiction  is  limited  toy  the  same 
law  that  created  it**  * * * The 
Legislature  has  defined  the  juris- 
diction of  Justicesof  the  peace  and 
has  provided  in  a very  careful  and 
specific  manner  their  duties  and 
their  mode  of  procedure*" 

Section  3415  R.  S.  Mo.,  1929,  provides* 

"Prosecutions  before  justices  of  the 
peace  for  misdemeanors  shall  be  by 
Information,  which  shall  set  forth 
the  offense  in  plain  and  concise 
language,  with  the  name  of  the  per- 
son or  persons  charged  therewith: 
Provided,  that  if  the  name  of  any 
such  person  is  unknown^  such  fact 
may  be  stated  in  the  information, 
and  may  be  charged  under  any  fic- 
titious name;  and  when  any  person 
has  actual  knowledge  that  any  of- 
fense has  been  committed  that  may 
be  prosecuted  by  information,  he 
may  make  complaint,  verified  by  his 
oath  or  affirmation,  before  any  of- 
ficer authorised  to  administer  oaths, 
setting  forth  the  offense  as  pro- 
vided by  this  section,  and  file  same 
with  the  Justice  of  the  peace  having 
jurisdiction  of  the  offense,  or  de- 
liver same  to  the  prosecuting  at- 
torney; and  whenever  the  prosecuting 
attorney  has  knowledge.  Information 
or  belief  that  an  offense  has  been 
committed,  cognizable  by  a justice 
of  the  peace  in  his  county,  or  shall 
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be  Informed  thereof  by  complaint 
made  and  delivered  to  him  as  afore- 
said, he  shall  forthwith  file  an 
information  with  a justice  having 
jurisdiction  of  the  offense,  founded 
upon  or  accompanied  by  such  complaint." 

Section  3418  R.  S.  Mo.  1929,  provides: 

“Upon  the  filing  of  a complaint  be- 
fore a justice  of  the  peace,  verified 
by  the  oath  or  affirmation  of  a per- 
son competent  to  testify  against 
the  accused,  if  the  justice  be  sat- 
iafijeu  that  the  accused  is  not  like- 
ly to  try  to  escape  or  evade  prose- 
cution for  the  offense  alleged,  it 
shall  be  his  duty  to  forthwith  for- 
ward such  complaint  to  the  prosecu- 
ting attorney;  and  it  shall  be  the 
duty  of  the  complainant  fo  forth- 
with inform  the  prosecuting  attorney 
what  facts  can  be  proved  against 
the  accused,  and  by  what  witnesses, 
and  the  residence  of  such  witnesses; 
and  if,  after  investigation  of  such 
factB,  the  prosecuting  attorney  be 
satisfied  that  an  offense  has  been 
committed,  and  that  a case  against 
the  accused  can  be  made,  it  shall 
be  his  duty  to  immediately  file  his 
information  before  the  justice  taking 
the  complaint,  and  give  to  said  jus- 
tice a list  of  the  witnesses  to  be 
subpoenaed  on  the  part  of  the  state; 
and  upon  the  filing  of  the  inform- 
ation by  the  prosecuting  attorney, 
as  herein  provided,  with  the  Justice 
of  the  peace,  or  upon  the  filing  of 
an  information  by  the  prosecuting 
attorney  upon  his  own  information 
and  belief,  without  complaint  of  a 
private  individual  having  previously 
been  filed,  it  shall  be  the  duty  of 
the  Justice  to  forthwith  issue  a 
warrant  fOr  the  arrest  of  the  defend- 
ant!, directed  to  the  sheriff  of  the 
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county  or  constable  of  the  town- 
ship^ or,  if  no  such  officer  is 
at  hjand,  then  to  some  competent 
person  who  dball  be  specially  de- 
puted by  the  justice  to  execute 
the  same,  by  written  indorsement 
to  that  effect  on  such  warrant*" 

Section  3420  R.  S.  Mo.,  1929,  provides* 

"fihen  any  person  shall  be  arrested 
upon  the  verbal  order  of  the  justice, 
or  upon  a warrant  issued  upon  his 
own  knowledge,  as  directed  in  the 
next  {receding  section,  the  person 
so  arrested  may  be  kept  in  custody 
for  the  space  of  two  hours,  unless 
he  shall  be  sooner  tsk  en  from  such 
custody  by  virtue  of  a warrant  issued 
upon  an  information  or  complaint 
under  oath,  as  required  in  other 
cases;  but  the  person  so  arrested 
shall  not  be  confined  in  jail,  nor 
put  upon  trial  for  my  offense  un- 
til he  shall  be  charged  therewith 
by  information*" 

In  the  case  of  State  v*  Powell,  44  Mo*  App* 

21,  1*  el  24,  the  Apoellate  Court  said: 

""When  the  complaint  was  filed  by 
Haseltine,  the  justice  had  author- 
ity to  issue  a warrant  for  Powell’s 
arrest  (sec*  4332),  but  he  could 
not  be  placed  on  trial,  neither 
could  it  be  said  that  there  was  a 
prosecution  against  him,  until  there 
was  an  information  filed  by  the  pro- 
per officer*" 

J i 

CONCLUSION  AS  TO  QffI  STIOV  "ONE". 

It  is  the  opinion  of  this  office  that  a Justice 
ofiurt  is  a court  of  limited  jurisdiction  and  that  its 
powers  are  even  limited  within  its  Jurisdiction*  Such 
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was  the  holding  In  'he  Thompson  ease,  supra.  A Just- 
ice of  the  peece  has  no  power  beyond  the  constitution 
and  statute*,  and  is  limited  in  power  to  act  only  with- 
in the  constitution  and  statutes. 

Although  a justice  of  the  peace  is  a consti- 
tutional officer  of  a constitutional  court,  his  Juris- 
diction in  criminal  cases  is  yet  limited  to  that  con- 
stitutional nrovlslon  which  limits  the  prosecution  for 
misdemeanors  in  may  court,  to  persons  charged  by  in- 
dictment or  information.  ( .e  take  it  that  your  case 
in  question  "one1*  is  but  a misdemeanor  for  you  speak  of 
punishment  by  fine  and  jail  sentences.  We  do  not  want 
this  opinion  construed  that  a Justice  cannot  hear  a 
complaint  for  a felony  upon  the  affidavit  of  a complain- 
ing witness  without  an  information  filed  before  him  and 
certify  said  case  upon  proper  fincilng.  The  power  of  a 
justice  of  the  peace  at  a preliminary  hearing  for  felony 
and  a trial  for  misdemeanor  are  altogether  different.) 

The  jurisdiction  of  a justice  of  the  peace  is 
constitutional  and  statutory,  and  except  for  these  acts 
which  are  expressly  allowed  or  necessarily  implied  from 
the  Constitution  and  Statutes,  he  has  no  other  authority 
upon  which  to  justify  his  acta,  and  any  act  beyond  his 
authority  to  act  is  illegal  and  wold. 

Following  in  the  wake  of  the  constitutional 
limitations,  misdemeanors  may  be  orosecuted  before  a 
Justice  of  the  peace  in  a trial  for  that  purpose,  for 
the  Legislature  has  mo  provided,  but  before  oroceeding 
to  trial  it  is  our  opinion  that  the  constitutional  and 
statutory  Jurisdiction  of  the  Justice  of  the  peace  must 
necessarily  depend  on  an  Information  being  duly  filed 
before  him  by  the  proper  officer.  The  Constitution  and 
Statutes  above  set  out  are  unequivocal.  Without  said 
information  he  has  no  Jurisdiction  to  proceed  to  legally 
try  or  to  legally  commit  to  jail.  Since  he  cannot  legally 
try  he  cannot  legally  fine  without  an  information  being 
previously  filed* 


■»  * •»*****-»*■»** 

As  to  your  second  question: 

The  Missouri  Constitution,  Article  II,  Section 
24,  provides: 
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"T'^t  all  persona  shall  be  bailable 
by  sufficient  sureties,  except  for 
capital  offenses,  when  the  proof  Is 
evident  or  the  presumption  great." 

The  Missouri  Constitution,  Article  II,  Section 
26,  provides* 

* T^st  excessive  bail  shall  not  be 
required,  nor  excessive  fines  im- 
posed, nor  cruel  and  unusual  pun- 
ishment inflicted." 

Thus  we  see  that  the  Constitution  guarantees 
the  right  to  appearance  bonds  for  those  charged  with 
a crime,  and  these  Sections  apply  to  Justice  courts. 

After  conviction  in  a Justice  court  the  written 
form  for  appearance  bond  for  a defendant  who  appeals  to 
the  circuit  court  is  set  out  In  Section  2501  R.  S.  Mo. 
1929,  which  provides* 

"If  the  aopeal  be  takoa  by  the  de- 
fendant, the  recognizance  may  be  in 

the  following  form: 

•We,  H.  I.,  as  orlncipal,  and 
I].  F.,  as  surety,  acknowledge 
ourselves  indebted  to  G.  H.  in 
the  sum  of**-  dollars,  upon 
this  condition:  That,  whereas, 

H*  I*  has  aooealed  from  the 
Judgment  of  J.  K.,  a Justice 

of  the  peace  of  county, 

Missouri,  in  an  action  of  for- 
cible entry  and  detainer  (or 
unlawful  detainer,  as  the  case 
may  be),  between  the  said  G. 

H,  complainant,  and  the  said 
HI.  I.,  defendant:  Now,  if  the 
said  H.  I.  shall  prosecute  his 
anneal  with  fcfifect  and  without 
elay,  neither  commit  nor  suf- 
fer to  be  committed  any  wasta 
or  damage  on  the  premises  where- 
of restitution  Is  adjudged,  and 
pay  all  rents  and  profits,  dam- 
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at  es  and  costa  that  may  te  ad- 
judged against  him,  and  shall 
dtherwise  abide  the  Judgment 
of  the  circuit  court  In  said 
cause,  then  this  recognizance 
shall  be  void*  Given  under 

our  hands  this  day  of 

J 19 . H.  I. 

Attests  J*  K*  justice  of 

the  peace*  Ji*  F*  ' " 

Thus  we  see  that  the  recognizance  bond  after 
conviction.  In  a justice  court,  must  be  In  writing  In 
order  to  comply  with  the  Statute,  and  must  be  a surety 
bond  to  comply  with  the  Statute*  Tour  second  question 
deals  primarily  with  the  essentials  of  a recognizance 
bail  bond,  after  arrest  yet  before  conviction,  in  a 
justice  court* 

Section  3401  R.  S.  *o.  1929,  orovldes: 

"The  following  magistrates  shall 
have  power  and  Jurisdiction  to 
cause  to  be  kept  all  laws  made  for 
the  ©reservation  of  the  nubile 
oeace,  to  Issue  process  for  the  ap- 
prehension of  persons  charged  with 
criminal  offenses,  and  hold  them  to 
ball;  require  persons  to  give  se- 
curity to  keep  the  peace,  and  to  ex- 
ecute the  powers  and  duties  herein 
conferred  in  relation  thereto:  The 
Judges  of  the  supreme  court  through- 
out the  state;  judges  of  the  courts 
of  record  within  their  respective 
Jurisdictions;  judges  of  the  county  * 
courts  and  justices  of  the  peace 
within  their  respective  counties; 
the  mayors  and  police  judges  of  in- 
corporated cities  and  towns  within 
the  limits  of  their  regmectlve  cor- 
porations: Provided,  that  nothing 

herein  contained  shall  be  so  con- 
strued an  to  authorize  the  mayors 
and  police  judges  of  Incorporated 
cities  and  towns  to  exercise  jurisdic- 
tion in  prosecutions  under  the  laws  of 
thit  state,  other  than  those  Insti- 
tuted under  this  article  for  surety 
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to  keep  the  peace*" 

Section  3495  R.  S*  Ho.  1929,  provides: 

"Wheinver  any  person  shall  he  committed 
to  Jail  on  a warrant  of  commitment 
by  any  magistrate  for  a bailable 
offense,  the  recognizance,  with  pro- 
per security,  may  be  tdcen  by  the 
court  or  Judge  of  the  court  having 
criminal  jurisdiction,  and  in  case 
of  the  absence  of  the  judge  of  such 
court  having  criminal  Jurisdiction 
from  the  county,  such  recognizance 
may  be  tdt  en  by  any  judge  or  Justice 
of  the  county  court,  or  any  judge  of 
a court  of  record# 

Section  3673  R*  S.  Mo*,  1929,  provides: 

"When  the  defendant  is  in  custody 
or  under  arrest  for  a bailable  of- 
fense, the  court  in  which  the  in- 
dictment or  information  is  pending 
may  let  him  to  bail  and  take  his 
bond  or  recognizance,  or,  if  the 
court  is  not  in  session,  the  clerk 
of  the  court  may  fix  the  amount  of 
such  ball  and  take  his  bond  or  re- 
cognizance." 

Section  3574  R.  S.  Mo*  1929,  provides: 

"If  the  defendant  is  not  arrested 
or  lh  custody  during  the  term  at 
which  an  indictment  for  felony  is 
returned,  the  court  must  fix  the 
amount  of  ball  required  of  the  de- 
fendant, and  the  clerk  must  indorse 
the  amount  of  the  warrant;  but  if 
no  order  fixing  the  amount  of  bail 
has  be®  made,  the  sheriff  "iay  pre- 
sent the  warrant  to  the  judge  of 
the  court,  and  such  Judge  may  there- 
upon indorse  the  amount  of  ball  re- 
quin  d;  or  if  the  $udge  is  not  in 
the  county,  the  clerk  may  fix  the 
amount  of  bail*" 
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Thus  far  ve  have  seen  that  the  amount  of 
the  recognizance  bond  is  pretty  much  in  the  sound 
discretion  of  the  justice  of  the  peaca  before  whom 
the  case  is  pending* 

Section  5425  R.  S.  Mo.  1929,  provides: 

"Goon  good  cause  shown  the  justice 
may  pospone  the  trial  of  a cause 
to  a day  certain;  in  which  case  he 
shall  require  the  defendant  to  enter 
into  a recognizance  with  sufficient 
security,  conditioned  that  he  will 
appear  before  the  justice  at  the 
time  and  place  appointed  then  and 
there  to  answer  the  charge  alleged 
against  him  in  the  information  and 
not  th  depart  without  leave." 

Section  5428  R.  S.  Mo.  1929,  provided: 

"When  a continuance  is  granted,  the 
recognizance  required  of  the  defend- 
ant may  be  in  the  following  form: 

*We,  A.  B.  as  principal,  and 
IJ.  F.  and  G.  H.,  as  sureties 
acknowledge  outs elves  to  owe 
and  be  indebted  to  the  state 
of  Missouri,  in  the  sum  of 

dollars,  to  b e void 

upon  this  condition:  That  said 
A.  E.  shall  personally  appear 
before  0.  K.,  a Justice  of  the 
peace  within  and  for  the  county 

of  . and  state  of 

Missouri,  at  his  office,  on  hhe 

day  of , 19 , at 

. o’clock  rfr.  then  and 

there  to  answer  to  an  infona- 
ajtion  for  (here  state 

the  offense),  and  not  to  depart 
without  leave;  otherwise  to 
remain  in  force. 

"Witness  our  hands  and  seals, 
this  day  of  . A.  D. 

19 . 

A.  B.,  (seal) 

E.  F.,  (seal) 

G.  H.,  (seal) 

"Taken  and  acknowledged  before 
me  this  day  of , 19_ 

0.  K.  justice  of  the  peace. 


» ■ 
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Thus  we  see  that  the  Justice  of  the  peace 
must  take  a surety  bond,  from  those  arrested  on  a 
warrant  from  his  court  who  ask  for  a continuance, 
with  sufficient  rBure'tl88  for  his  appearance,  and  that 
said  bond  Is  to  be  in  writing* 

a 

Section  3468  R.  S.  Mo*  1929,  provides: 

"If  the  offense  charged  is  a bail- 
able one,  the  magistrate  Ao  Issued 
the  warrant  shall,  at  the  request 
of  the  person  arrested,  take  fro* 
him  a recognizance  In  such  sum  as 
may  seem  to  be  sufficient  and  pro- 
per, with  sufficient  sureties  for 
his  appearance  at  the  next  term  of 
the  court  having  jurisdiction  of 
the  offense*" 

Section  3611  R*  S.  Mo.  1929,  provides: 

"Upon  the  filing  of  the  information, 
a warrant  shall  Issue  **or  the  ap- 
prehension of  the  person  charged 
with  the  offense,  unless  he  be  in 
custody  or  voluntarily  surrender 
himself  in  custody  of  the  court;  and 
if  such  warrant  be  issued  in  term,  it 
shall  be  made  returnable  forthwith; 
but  if  issued  in  vacation,  it  shall 
be  made  returnable  at  the  next  ter* 
thereafter;  and  if  defendant  be  ar- 
rested during  the  term  he  shall  be 
brought  into  court,  but  if  he  be 
arrested  In  vacation  of  the  court, 
the  officer  making  the  arrest  shall 
admit  him  to  ball  in  a recognizance 
in  any  sum  not  less  than  one  hundred 
dolh  rs  nor  more  than  five  hundred 
dollars,  with  good  and  sufficient 
sureties,  to  be  approved  by  such  of- 
ficer, conditioned  for  the  personal 
appearance  of  the  defendant  in  the 
court  in  which  the  case  is  pending 
on  the  first  day  of  the  next  ter* 
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thereof,  and  not  daoart  without 
leave,  which  r ecognlsance  shall  ha 
returned  with  the  warrant  and  filed 
In  tihe  court)  and  In  default  of  the 
priaoner  to  give  such r ecognlsance, 
he  shall  he  committed  to  the  jail 
of  the  count j by  the  officer  until 
the  next  tore  of  court,  or  until  he 
gives  such  recognisance,  end  if  de- 
fault ha  made  In  such  recognizance, 
the  seme  shell  he  adjudged  forfeited, 
and  shall  he  proceeded  on  aaother 
recognizances  in  criminal  cases.” 

inis  last  auction  the  Suoreme  Court  has  inter- 
preted to  a only  only  to  misdemeanor  cases  whan  in  Stats 
v.  Schmidt,  200  £•  W.  1071,  1.  c.  1071,  the  Court  said! 

"*hile  section  6064,  R.  S.  1202,  al- 
lows the  officer  in  certsln  esses 
to  take  hall,  it  is  held  to  apoly 
only  to  misdemeanors.” 


CONCILU^IOM  AS  TO  QUt.'TIO*  "TNO". 

It  Is  the  opinion  of  this  office  that  although 
it  he  the  constitutional  duty  of  a justice  of  the  peace 
to  taka  recognisance  hall  In  certain  cases,  yet  within  his 
limited  constitutional  and  a tatutory  powers  there  is  no 
provision  made  for  the  talcing  of  a cash  recognisance 
hall,  as  suggested  in  your  query.  The  taking  of  a cash 
recognisance  bail  is  beyond  his  jurisdiction  end  illegal 
and  void. 


As  to  your  third  question! 

Section  5454  R.  S.  Mo.  1929,  provides! 

"If  the  defendant  shall  pis  ad  guilty 
or  confess  the  eharge,  the  justice 
shall  assess  the  punishment  and  enter 
up  the  proper  judgment,  and  in  order 
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thereto  he  may  hear  evidence  touch- 
ing the  nature  of  the  case,  or  oth- 
erwise ascertain  the  facts  thereof) 
but  in  no  case  shall  he  accept  the 
pie*  of  the  defendant  and  assess 
his  punlshaent  without  giving  the 
Injured  party  notice  and  an  oppor- 
tunity to  be  heard.  The  entry  fol- 
lowing the  plea  of  guilty,  assess- 
ing the  punlshnent,  nay  be  as  fol- 
lows* 

'And  I do,  for  said  offense, 
assess  his  punlrtinent  at  a 
fin*  of  dollars  (and 

ImDrleonnent  In  the  county 
Jail  for  _____  days).  It 
Is  therefore  adjudged  by  me 
that  the  state  of  Missouri 
do  recover  from  the  defendant, 
for  the  benefit  of  the  school 

fund  of  county,  the  said 

sum  of  dollars,  the  fine 

so  assessed,  together  with  the 
costa  of  t his  prosecution, 
taxed  at  ^ dollars  and 

_____  cents,  and  that  said  de- 
fendant be  Imprisoned  in  the 
county  Jail  of  said 
County,  for  the  period  ot 
days,  and  until  said 
ifine  and  costa  are  paid,  or 
he  be  discharged  according 
to  law. 


Section  12179,  ft.  S.  Mo.  1929,  provides: 

"It  shall  be  the  duty  of  each  Just- 
ice of  the  peace,  at  each  term  of 
the  county  cotrt,  when  not  other- 
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wise  provided  by  law,  to  make  out 
a list  of  all  fines  by  him  imposed, 
to  the  use  of  the  county,  stating 
therein  the  name  of  the  officer  who 
has  or  ought  to  have  collected  the 
same,  which  he  shall  certify  and 
deliver  to  the  clerk  of  the  county 
court,  who  shall  charge  the  same  ac- 
cordingly." 


Section  12215  R.  S.  Mo.  1929,  provides: 

"It  shall  be  the  duty  of  every  Just- 
ice of'  the  peace  of  such  county 
within  ten  days  afger  any  judgment 
has  been  rendered  in  his  court 
against  any  person  for  a fine  or 
forfeiture  to  report  to  the  auditor 
the  name  of  the  party  against  whom 
such  Judgment  was  rendered,  the 
amount  of  the  judgment,  and  on 
what  account  rendered" 


He  do  not  believe  the  above  section  on  re- 
porting to  county  auditor  applies  In  your  county,  but 
is  aopllcable  to  larger  counties. 

Section  3441  H.  S.  Mo.  1929,  provides: 

"When  any  person  shall  be  unable 
to  pay  any  fine  and  costs  assessed 
against  him,  the  justice  shall  have 
power,  at  the  request  of  the  de- 
fendant, to  commute  such  fine  and 
costs  to  imprisonment  in  the  county 
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Jell  for  enj  period  of  tine  not 
exceeding  one  day's  Imprisonment  for 
every  two  dollars  of  said  fine  and 
coats,  nor  less  than  one  day's  im- 
prisonment for  every  ten  dollars  of 
such  fine  and  coats.* 

Section  8442,  h.  S.  Mo.  1929,  provides) 

"The  order  commuting  a fine  and  costs 
to  imprisonment  may  be  as  follows) 

'At  the  request  of  the  defend- 
ant, who  is  unable  to  pay  the 

fine  and  costa  of  dol- 

lera  assessed  against'  him  in 
this  cause,  1 do  hereby  com- 
mute the  a eme  to  Imprison- 
~vnt  In  the  county  Jail  for 
Tii  period  of  days.  It 

1*  therefore  ordered  that  the 
said  defendant  shall  In  lieu 
of  said  fine  and  costs  bo  Im- 
prisoned in  the  county  Jell 
of  county  for  the  space 

of  days.'  * 

In  the  case  of  State  v.  Griffis,  25  S.  V.  878, 
1*  c.  882 | 118  Mo.  188,  the  SupresM  Court  has  said  of 
a judgment  entered  in  justice  court  docket) 

"The  justice  had  no  right  to  change 
his  Judgment  after  it  waa  written, 
and  after  the  lapse  of  the  time 
within  which  it  was  his  duty  to 
enter  it  upon  his  docket,  fievlaed 
Statutes,  1889,  sec.  4554. 

"These  unauthorised  changes,  however, 
wouiu  not  render  void  what  he  had 
lawfully  dona  at  the  proper  time, 
nor  would  his  failure  to  date  the 
Judgment  and  sign  it  render  it  void.* 


Hon*  G*  h.Bre idensteln 


16 


March  19,  1935. 
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It  Is  the  opinion  of  this  office  that  a 
justice  of  the  peace,  on  a r>l*a.  of  guilty  to  a mis- 
demeanor, must  render  judgment  as  the  Legislature  has 
provided  and  has  no  Jurisdiction  or  authority  to  re- 
mit all  of  the  minimum  fines  assessed*  His  power  to 
commute  Is  Statutory  and  commutat lonmust  he  limited 
to  the  provisions  of  the  above  set  out  commute  Ion 
statute  In  manner,  form  of  court  order,  and  In  sub- 
stance of  same.  In  no  Instance  can  It  be  for  less 
than  one  day's  Imprisonment  for  every  $10*00  of  said 
fine  and  costs*  Once  a Justice  renders  final  judgment, 
said  Judgment  has  the  force  of  any  other  final  Judgment, 
on  conviction*  It  la  final  as  far  as  he  Is  concerned, 
subject  only  to r eprleve  or  pardon  of  the  proper  author- 
ities* According  to  the  Griff ie  case,  commutation  would 
not  be  allowable  by  a justice  unless  made  In  a reason- 
able time  and  before  enfery  of  final  Judgment  on  the 
docket*  [ 

***  »#***»»«-* 


As  to  your  fourth  question! 

Section  648  R*  K.  i«o*  1929,  provides: 

"No  person's  body  shall  be  impris- 
oned or  restrained  unless  by  author- 
ity of  law." 

Section  3440  R*  S.  Mo.  1929,  provides: 

"Whenever  the  defendant  shall  be  tiled 
and  found  guilty,  either  by  the  Just- 
ice er  a Jury,  or  shall  enter  a plea 
of  guilty,  and  a fine  shall  be  as- 
sessed, the  Justice  shall  enter  Judg- 
ment against  the  defendant  for  such 
fine,  and  If  the  punishment  shall  be 
Imprisonment  In  the  county  Jail,  or 
shall  be  both  a fine  and  Imprison- 
ment, the  justice  shall  enter  Judg- 
ment according  to  the  finding  of  the 
court  or  verdict  of  the  jury,  and 
immediately  commit  the  defendant 
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to  the  county  Jail  for  the  time  des- 
ignated in  the  Judgment,  and  the 
defendant  shall b e adjudged  to  pay 
the  costs,  and  may  be  committed  to 
the  county  jail  until  the  Judgment 
for  loth  fine  end  costa  shall  be 
paid,  or  until  he  shall  b e discharged 
therefrom  under  the  provisions  of 
\ the  next  succeeding  section." 

Section  3448  R.  S.  Mo.  1929,  as  amended  by 

Laws  of  Missouri,  1931,  page  202,  provides: 

1 I * 

"Any  person  convicted  before  a 
justice  of  the  peace  for  any  mis- 
demeanor under  the  provisions  of 
this  article  may  appeal  to  the 
circuit  or  other  court  having  Juris- 
diction in  criminal  cases,  if  he 
shall,  immediately  after  Judgment 
is  rendered,  file  an  affidavit 
stating  that  he  is  aggrieved  by 
the  verdict  and  Judgment  in  the 
case,  and  that  he  does  not  make 
his  appeal  for  vexation  or  delay, 
and  shall  also  enter  into  a recogni- 
zance in  such  sum  as  the  justice 
shall d earn  proper,  with  good  and 
sufficient  sureties  to  b6  approved 
by  him,  condit itioned  that  the  de- 
fendant shall  apoear  at  the  next 
term  and  from  day  to  day  and  term 
to  term  thereafter,  of  the  said  cir- 
cuit court,  and  prosecute  his  anpeal 
with  due  diligence  to  a decision, 
and  obey  every  order,  sentence  and 
judgment,  which  shall  be  made  in 
the  premises  and  not  depart  the 
dourfc  without  leave:  Provided,  that 
the  Justice  of  the  peace  taking  such 
x ecognieanc e for  an  appeal  shall  not 
consider  the  Judgment  of  the  Justice 
and  coats  accrued  therein  in  fixing 
the  amount  of  such  recognizance,  but 
shall  only  require  the  recognizance 
to  b e sufficient  to  secure  his  at- 
tendance at  the  next  term  of  the  cir- 
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cult  court,  and  such  appeal  shall 
operate  as  a stay  of  execution  there- 
on, until  trial  of  the  ease  anev  has 
teen  had  In  the  circuit  court:  Pro- 
vided further,  that  failure  to  give 
the  recognisance  shall  not  prevent 
the  appeal,  tut  the  appellant  shall 
remain  In  custody  or  te  committed  to 
Jail  until  recognisance  be  given  or 
the  appeal  d at e ruined.  In  cast  the 
defendant  shall,  after  he  has  teen 
committed,  give  a bond  conditioned 
as  herein  required,  the  same  shall  te 
approved  by  the  sheriff,  and  wher:  so 
approved,  defendant  shall  Ibe  released 
by  the  sheriff  or  marshall  from  cus- 
tody." 

Section  5468  k.  3.  Mo.,  1929,  provides: 

"Any  Justice  of  the  peace,  clerk, 
county  treasurer,  sheriff,  coroner, 
or  constable,  vho  shall  willfully 
neglect  or  refuse  to  perform  any 
duty  enjoined  on  him  by  this  article, 
shall  be  deemed  guilty  of  a misde- 
meanor in  office,  and  shall,  moreover, 
pay  the  sum  of  fifty  dollars;  and  any 
person  who  shall,  when  summoned  to 
aid  In  arresting  or  securing  an  of- 
fender, refuse  to  give  such  assistance, 
shall  pay  five  dollars." 

Section  5476  R.  S.  Mo.  1929,  provides: 

"When  such  person  falls  to  recognise, 
he  may  be  committed  to  prison  by  an 
order  under  the  hand  of  the  magistrate, 
statin^,  concisely  that  he  la  committed 
for  further  examination  on  a future 
day,  to  be  named  In  the  order,  and  on 
the  day  appointed  he  may  be  brought 
before  the  magistrate,  by  his  verbal 
order  to  the  officer  vho  made  the  com- 
mitment, or  by  hie  order  In  writing 
to  a different  person." 
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Section  3487  n*  S*  Mo*  1929,  provides: 

"If  the  offense  be  not  bailable,  or 
sufficient  ball  be  not  offered,  the 
prisoner  a ball  be  committed  to  the 
Jail  of  the  county  in  which  the  same 
is  to  be  tired,  there  to  remai  n un- 
til he  be  discharged  by  due  course  of 
law*" 

*ecUoa  3716  it.  S*  Mo,  1929,  provides! 

"Whenever  a sentence  of  Imprisonment 
In  a county  Jail  shall  be  pronounced 
upon  any  person  convicted  of  any  of- 
fense, the  clerk  of  the  court  shall, 
as  soon  as  may  be,  make  out  and  de- 
liver to  the  sheriff  of  the  county 
a transcript  of  the  entry  of  such 
convection,  and  of  the  sentence  there- 
upon, duly  certified  by  such  clerk, 
which  shall  be  sufficient  authority 
to  such  sheriff  to  execute  such  sen- 
tence, and  be  shall  execute  the  same 
accordingly* " 

Section  3921  R*  S.  Mo*  1929,  provides: 

"If  any  sheriff  or  other  officer  shall 
willfully  or  corruptly  fail  or  refuse 
to  execute  any  lawful  process  whleh 
by  law  it  is  his  duty  to  execute,  re- 
quiring the  apprehension  or  confine- 
ment of  any  person  charged  with  a 
criminal  offense,  wherepy  such  person 
shall  escape,  the  officer  so  offending 
shall  t e punished  In  the  same  manner 
as  persons  convicted  of  aiding  or 
aaslsti n&  such  escape*" 

Section  4459  R.  S.  Mo*  1929,  provides} 

"whenever  any  offender  is  declared  by 
law  punishable  upon  conviction  by  im- 
prisonment In  the  penltentla ty,  or  by 
Imprisonment  in  a county  Jail,  or  by 
fine,  or  by  both  such  fine  and  Impris- 
onment, and  no  limit  is  fixed  by  law 
to  the  duration  of  imprisonment  in 
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the  Jail  or  to  the  fine  In  such 
cases,  the  convict  shall.  In  no 
instance,  be  sentenced  to  a long- 
er term  of  Imprisonment  In  the 
county  jail  than  twelve  months, 
nor  shall  the  fine  in  any  such 
case  exceed  one  thousand  dollars*” 


CONCiJJSION  AS  TO  QUESTION  "FOUR”. 


This  office  is  of  the  opinion  that  where 
the  form  and  substance  of  a commitment  from  a justice 
court,  in  the  hands  of  a sheriff  and  jailor,  is  suf- 
ficient in  form  and  substance,  then  the  imprisonment 
of  the  person  mentioned  in  the  commitment,  rendered 
within  the  jurisdiction  of  said  court,  is  by  authority 
of  law,  and  the  sheriff  or  jailor  must  execute  it  as 
It  reads* 

Of  course  there  is  a duty  on  the  part  of  a 
sheriff  or  Jailor  to  release  where  a prisoner  has 
been  committed  without  authority  of  law  in  which  case, 
commitment  or  no  commitment, he  needs  no  order  from  the 
Judge  who  passed  sentence* 

Where  the  cosndtment  was  Issued  after  final 
Judgment,  the  Statutes  allow  a stay  of  execution  upon 
taking  an  appeal  and  giving  a recognizance  bond  to 
the  sheriff,  in  which  case  the  sheriff  does  not  need  an 
order  from  the  Justice  of  the  peace,  so  long  as  ha  fol- 
lows the  Statute  in  such  cases* 

It  is  true  that  a Justice  of  the  peace,  under 
certain  circumstances  outline!  in  the  Statutes,  may 
change  the  term:  of  iCooraaltment  and  order  the  sheriff 
or  jailor  to  release  the  prisoner,  but  the  general  rule 
is  that  after  final  judgment  and  commitment  the  Justice 
of  the  peace  has  no  more  jurisdiction  to  order  a prison- 
er released  from  the  sheriff  and  Jailor  than  the  sheriff 
has  to  release  a prisoner  contrary  to  the  terms  of  the 
conaitment* 
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Where  a sheriff  or  Jailor  releases  a prisoner 
In  his  charge,  without  authority  of  law,  he  throws  him- 
self criminally  liable  and  subject  to  ouster* 


Respectfully  submitted 


WM.  CR  R SAWYERS 

Assistant  Attorney  General 


APPROVED  i 


ROY  Me  KIT  TRICK 
Attorney  General. 
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CONSOLIDATED  SCHOOL  DISTRICTS:  Transportation  of 

pupils . 


:.arch  25,  19  35 


honorable  G.fl.  treidanstein 
Prosecuting  Attorney 
Clark  County 
i .ahoka  , Jii  a a ou  ri 


Dear  Sir: 


This  Department  is  in  reoelpt  of  your  letter 
of  ..arch  11,  requesting  an  opinion  as  to  the  following 
state  of  facts: 

nl  would  like  to  have  the  opinion  of 
your  department  upon  the  following  case. 

A consolidated  school  district  votes 
for  free  transportation  for  all  pupils 
living  ^ore  than  one-half  mile  from 
the  school  building,  according  to  the 
provisions  of  : action  9197  R.  ilo. 

The  board  of  education  establish 
transportation  routes  and  serve  said 
routes  by  busses.  These  routes  as 
laid  t by  the  board  are  -ore  than 
one-half  mile  at  their  nearest  point 
from  the  homes  of  some  pupils. 

Can  resident  pupils  or  the  district 
force  the  board  to  provide  transpor- 
ted dn  for  them  from  a point  not  more 
than  one  half  mile  from  their  respec- 
tive homos?  If  the  ix>ard  refuses 
upon  demand  being  made  to  furnish 
transportation  from  some  point  not 
more  than  one-half  mile  from  the 
homes  of  the  pupils,  and  said  pupils 
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furnish  their  own  transportation, 
would  the  district  or  board  be  lia- 
ble for  the  reasonable  value  and 
cost  of  such  transportation  fur- 
nished by  said  pupils? 

I would  appreciate  very  much  having 
your  opinion  on  this  matter  at  an 
early  date." 


Section  9197  Revised  Statutes  Missouri  1929, 
provides  as  follows t 

"Whenever  the  board  of  directors  of 
any  sehool  district  or  board  of  educa- 
tion Of  a consolidated  district  shall 
deem  it  advisable,  or  whan  they  shall 
be  requested  by  a petition  of  ten  tax- 
payers of  such  district,  to  provide 
for  the  free  transportation  to  and  from 
school,  at  the  expense  of  the  district, 
of  pupils  living  more  than  one-half 
mile  from  the  schoolhouse,  for  the  whole 
or  fop  part  of  the  school  year,  said 
board  of  directors  or  board  of  education 
shall  submit  to  the  qualified  voters  of 
such  school  district,  who  are  taxpayers 
in  such  district,  at  an  annual  meeting 
or  a special  meeting ,ca lied  and  hold  for 
that  purpose,  the  question  of  providing 
such  transportation  for  the  pupils  of 
such  school  district:  Provided,  that 
when  a special  meeting  Is  called  for 
this  jurpoae,  a due  notice  of  such  meet- 
ing shall  be  given  as  provided  for  In 
section  9228.  If  two-thirds  of  the  voters, 
who  are  taxpayers,  voting  at  such  elec- 
tion, shall  vote  In  favor  of  such  trans- 
portation of  pupils  of  said  school  dis- 
trict, the  board  of  directors  or  board 
of  education  shall  arrange  for  and  provide 
such  transportation.  The  board  of  direc- 
tors or  board  of  education  shall  have 
authority  and  are  empowered  to  make  all 
needful  rules  and  regulations  for  the 
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free  transportations  of  pupils  herein 
provided  for,  and  are  authorised  to 
and  shall  require  from  every  person, 
employed  for  that  purpose,  a reason- 
able bond  for  the  faithful  discharge 
of  hi 4 duties,  as  prescribed  by  the 
board*  Said  board  of  directors  or 
board  of  education  shell  pay  by  war- 
rant the  expenses  of  such  transpor- 
tation out  of  the  Incidental  fund 
of  the  district," 


The  toneral  rule  respecting  this  question  is 
found  in  56  Corpus  Juris  at  page  838,  as  follows i 

"Where  the  statute  does  not  control 
the  exercise  with  his  discretion  by 
a trustee  in  laying  out  a route,  the 
fact  that  pupils  must  walk  to  meet 
the  school  bus  cm  the  established 
route  t even  though  a child  must  cross 
a railroad  track,  or  a frosen  river 
to  do  It,  is  not  a violation  of  the 
transportation  statute  in  the  absence 
of  evidence  that  the  trustee  had 
abused  his  discretion," 


In  the  case  of  Lyle  v,  Ltate  (Lupreme  Court  of 
Indiana)  88  N.  El  850,  the  court  had  before  It  a statute 
similar  to  the  one  under  consideration.  In  construing 
this  statute  the  court  said, 

"It  1*  beyond  belief  from  these  and  many 
other  considerations  that  present  them- 
selves that  the  apirit  of  the  statute 
requires  the  trustee  to  cause  a convey- 
ance to  be  driven  to  the  home  In  the 
nsornlhg,  and  again  In  the  evening,  and 
take  up  and  leave  every  child  residing 
beyond  the  limited  distances  at  his  own 
doorstep,  when  many  of  the  children 
might  reduce  the  time  an  route  twofold 
by  the  generally  pleasurable  and  health- 
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glvlng  exercise  of  a reasonable  walk, 
oelng  a matter  of  administration,  the 
whole  subject  must  necessarily  rest 
largely  upoh  the  sound  discretion  of 
the  trustee  reasonably  exercised.  The 
determination  of  questions  arising  In 
the  establishing  of  such  a route  re- 
late to  school  matters,  and.  If  a pa- 
tron 1 8 dissatisfied  with  any  decision 
of  the  trustee  with  respect  to  the 
walking  distance,  or  any  other  decision 
relating  to  the  transportation  of  chil- 
dren, an  appeal  may  doubtless  be  had  to 
the  county  superintendent  under  the 
provisions  of  section  6667,  euros’  Ann. 
ft.  1906.  State  v.  black,  166  lnd.138, 

76  N.  .688;  State  v.  hchmetzor,  156  Ind. 
528,  60  K,  l.  269.  as  a public  officer, 
it  is  the  duty  of  the  trustee  to  furnish 
the  children  of  his  township  of  school 
age  with  reasonable  facilities  for 
attendance  upon  the  public  schools.  It 
Is  Just  as  plainly  his  duty  to  subject  his 
township  to  no  unnecessary  or  unreasonable 
expense.  If  he  can, by  requlrln  -•  the  pupils 
to  walk  a reasonable  distance  to  meet  the 
conveyance ,eomf ortably , safely , and  timely 
transport  all  of  the  children  of  the  dis- 
trict In  one  wagon  or  convyanca,  he  should 
not  subject  hla  township  to  the  expense 
of  two  wagons  in  performing  the  same  ser- 
vice. It  can  hardly  be  doubted  that  tha 
mirthful  play  of  well-clad  children  In 
the  open  in  Journeying  over  fences  and 
fields, and  along  highways  for  short  dis- 
tances, Is  tore  hygienic  and  sanitary, 
and  In  the  end  better  for  the  children, 
than  to  assemble  and  haul  them  in  closed 
vehicles  - sometimes  too  warm,  sometimes 
too  cold  - for  hours  at  a time  in  doubling 
the  travel  to  the  several  homes.  The 
health  and  protection  of  the  children 
should  In  all  cases  be  fundamentally  con- 
sidered. IJielr  ages  and  sex,whether  they 
must  travel  alone  or  In  company,  the 
character  of  the  way,  the  facilities  for 
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rest  and  shelter  while  waiting  for  the  con- 
veyance in  inclement  weather,  are  all  pro- 
per matters  to  be  weighed  'n  determining 
what  is  reasonable.  It  seems  to  us  that  It 
should  not  be  difficult  to  make  Just  and 
reasonable  Arrangements  In  ell  cases  where 
there  is  a proper  cooperation  by  the  pa- 
rents and  tj*ustee." 


A similar  construct ion  was  placed  upon  a etatute  of 
this  nature  by  the  Supreme  Court  of  North  Dakota,  in  the  case 
of  State  v.  aostad  146  N.  e.  841,  wherein  the  court  saidi 

"There  is,  in  our  opinion,  no  material 
conflict  In  the  evidence  on  the  real 
Issues  in  the  case,  and  the  only  ques- 
tions to  be  determined  are  whether  the 
language  o<  section  252,  chapter  266, 
of  the  Laws  of  1211,  which  provides  for 
transportation  'to  and  from  school,*  Is 
to  be  strictly  construed,  so  that  in  all 
cases  children  must  be  actually  conveyed 
from  their  house  doors  to  the  doors  of 
the  schoolhouse,  or  whether  a reasonable 
discretion  tn  such  matters  has  been  left 
with  the  school  board;  also,  whether,  if 
such  discretion  exists,  there  was  an  abuse 
thereof  in  the  case  at  bar. 

We  are  firmly  of  the  opinion  that  the  leg- 
islative Intention  was  that  actual  trans- 
portation from  the  ,-oor  of  the  home,  to  the 
door  of  the  schoolhouse  should  only  be  fur- 
nished as  far  as  the  fame  was  reasonably 
practicable;  in  other  words,  that,  though 
the  statute  Is  mandatory  and  cannot  be 
avoided,  it  should  be  construed  as  if 
passed  by  reas enable  men,  and  should  be 
Interpreted  according  to  its  spirit, 
rather  than  according  to  its  letter." 


The  Supreme j Court  of  Indiana,  in  the  case  of  State  ex 
rel.  v.  filler  195  Ind*  492,  affirmed  the  rvillnc  in  the  Lyle  case 
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and  sal d s v 

"i'he  facts  alleged  In  the  complaint , to- 
gether with  any  other  pertinent  facte, 
mlrht  protoorly  be  considered  by  the 
township  trustee  and  the  county  superin- 
tendent In  determining  where  the  school 
wagon  shall  be  driven,  dut  so  long  as 
those  officers  are  not  shown  to  have 
abused  th*  discretion  vested  !n  them 
by  law  the  courts  cannot  Interfere  to 
control  their  action.  Whether  It  was 
better  for  four  erall  children  to  cross 
the  railroad  twice  each  day  on  foot,  or 
for  a school  wagon  with  children  in  It 
to  be  driven  across  four  times  each  day, 
was  a question  for  the  officers  to  de- 
cide In  laying  out  a route  for  the  school 
wagon.  No  error  was  committed  In  sustain- 
ing a da  urrer  to  the  complaint." 


CONCLUSION 


It  will  be  noticed  that  section  9197,  supra,  pro- 
vides that  the  J oard  of  education  shall  have  authority  to 
make  all  needful  rujjos  and  regulations  for  the  free  trans- 
portation of  pupils.  /»hlle  It  Is  a question  of  fact  whether 
or  not  the  toard  of  education  has  abused  Its  discretion  In 
the  Instant  case.  It  Is  our  opinion  that  the  Intention  of 
the  legislature  was  that  actual  transportation  from  the 
door  of  the  home  to  the  door  of  the  school  house  should  only 
be  furnished  as  far  as  reasonably  practicable. 


Respectfully  submitted. 


JOHN  a.  HOfl JaK,Jr. 
insistent  Attorney  general 

APPROVED i 


Attorney  General . 

JltttLC 
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COUNTY  GQLi.EGtotdi  County  Oolleotor  to  make  daily  deposits  in  suou  de~ 

- '^  4 ! pository  as  county  court  may  seleot. 

CIRCUIT  Uggjgt*:  (l)  Daputy  to  "be  paid  from  general  revenue  of  oounty. 

(2)  Ex-off ioio  recorder  of  deeds  not  to  charge  a fee 
for  recording  conveyances  made  to  oounty. 


C: 


/3 


May  10,  1935. 


Hon.  &•  R.  Breldensteln 
Prosecuting  Attorney 
Clark  County 
lahoka,  Hissour 1 


Dear  3lr: 


This  will  acknowledge  your  request  for  an  oolnlon 
which  reads  as  follows: 

■I  would  like  to  have  an  opinion  from 
your  department  upon  the  following 
questions. 

"Section  9885,  of  the  Laws  of  1933, 
page  464,  provides  that  'the  Oounty 
Oourt  may  require  the  oounty  oolleotor 
thereof  to  deposit  dally  all  collec- 
tions of  money  In  suoh  depository  or 
depositories  as  may  have  been  selected 
by  such  oounty  court  pursuant  to  the 
provisions  of  3eotlon  12184,  R.  3.  Mo. 

1929,  to  the  credit  of  a fund  to  be 
known  as  County  Colleoters  Fund. ' If 
the  county  court  requires  the  Collector 
to  make  such  deposits,  and  the  bank 
where  such  denosits  are  made  should 
fail,  would  the  oolleotor  and  his 
condsmen  be  liable  for  the  loss  or 
would  the  loss  fall  on  the  county? 

Is  it  compulsory  that  the  court  sxiould 
seleot  auch  depository  and  require 
the  collector  to  make  his  deposits 
there,  or  may  the  court  if  it  prefers 
let  the  collector  select  his  own  de- 
pository? 

"The  'oooul&tion  of  this  county  is  be- 
tween 10,000  and  12,500.  The  circuit 
clerk  is  ex-off ioio  neoorder  of  Deeds. 

The  fees  from  this  office  are  suffi- 
cient to  oay  the  circuit  olerk  the 
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salary  to  which  he  Is  entitled  by  law, 
hut  are  not  sufficient  to  pay  the  salary 
of  his  deputy  in  addition.'  3hould  not 
the  circuit  alexk  turn  in  to  the  treas- 
urer all  fees  collected  over  and  above 
his  own  salary,  and  the  deputy  be  paid 
fron  the  general  revenue  of  the  county? 

•Hay  the  Recorder  of  Deeds  charge  a fee 
for  recording  conveyances  made  to  the 
County . " 


Section  13184,  R.  3,  Mo.  1929,  provides: 

"It  shall  be  the  duty  of  the  county 
court  of  each  county  in  this  state  , at 
the  .lay  term  thereof,  in  the  year  1909, 
and  every  two  years  thereafter,  to  re- 
ceive proposals  from  banking  corporations, 
associations,  or  individual  bankers  in 
such  county  as  may  desire  to  be  eeleetsd 
as  the  depositaries  of  the  funds  of  said 
county.  For  the  purpose  of  letting  such 
funds  such  county  court  shall,  by  or- 
der of  record,  divide  said  funde  into 
sot  less  than  two  nor  more  than  ten 
equal  parte,  and  the  bids  herein  provided 
for  may  be  xor  one  or  more  of  such  Darts, 
lotice  that  such  .ids  will  be  reoeived 
shall  be  published  by  the  clerk  of  said 
court  twenty  days  before  the  commence- 
ment of  eeid  tera  in  some  newspaper 
published  in  a&id  county,  and  if  no  news- 
paper be  published  therein,  then  such 
notice  8 hall  be  published  at  the  door 
of  the  courthouse  of  said  county:  Provided, 
that  in  counties  operating  under  tne  town- 
ship  organisation  lav  of  this  state,  town- 
ship ooards  shall  exercise  the  same  powers 
and  privileges  with  reference  to  township 
funds  as  are  herein  oonferred  upon  county 
courts  with  reference  to  oounty  funds  at 
the  same  tine  nnd  manner,  except  that 
townjahip  funds  shall  not  be  divided,  but 
let  as  an  entirety:  Provided,  also,  that 
in  all  oases  of  the  letting  of  township 
funds,  three  notices  posted  in  three 
public  places  by  the  township  clerk,  will 
be  a|  sufficient  notice  of  such  letting." 
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We  ;nust  rule  under  the  provisions  of  the  above 
statute  that  it  was  the  Intent  of  the  Legislature  to  stake 
it  aandatory  upon  the  county  courts  in  each  of  the  counties 
of  this  State  to  select  the  depositories  of  oounty  funds. 

It  is  further  our  opinion  that  superintending  control  of 
funds  of  the  county  are  to  be  exercised  by  the  respective 
oounty  courts  and  that  they  shall  be  charged  with  oarrying 
out  the  provisions  of  the  above  statute  and  of  subsequent 
statutes  hereinafter  referred  to. 


Section  13185,  R.  3.  Mo.  1939,  provides  the  procedure 
that  shall  be  followed  in  the  selection  of  a oounty  depository. 


Section  13187.  R.  3.  Mo.  1939.  provides  that  within 
ten  days  after  selection  of  a depository  (by  county  court) 
that  it  shall  be  the  duty  of  each  successful  bidder  pursuant 
to  the  provisions  of  Section  13185,  of  R.  3.  Mo.  1939,  to 
execute  a bond  payable  to  the  county  with  not  less  than  five 
solvent  sureties,  who  shall  own  unencumbered  real  estate  in 
this  State  as  of  great  a value  as  the  amount  of  the  bond, 
and  said  bond  shall  be  conditioned  for  the  faithful  performance 
of  all  the  duties  and  obligations  devolving  by  law  upon  said 
depository. 


Section  9885,  R.  3.  Uo,  1939,  Laws  of  Mo,  1933,  page 
464,  provides  in  part: 

"Provided,  that  in  all  counties  which 
now  have  or  which  may  hereafter  have 
a nonulation  of  less  than  75,000  in- 
habitants, acc orain  to  the  last  pre- 
ceding federal  decennial  census,  the 
oounty  court  in  such  counties  may  re- 
quire the  oounty  collector  thereof  to 
deposit  daily  all  collections  of  mon^y 
in  such  depository  or  depositories  as 
may  have  been  selected  by  such  county 
court  pursuant  to  the  provisions  of 
Section  13184,  revised  Statutes  of  Mis- 
souri for  1339,  to  the  credit  of  a fund 
to  be  known  as  'County  Collector's  Fund;  • 
provided  further,  that  phen  such  de- 
posits are  so  required  to  be  made,  such 
bounty  courts  may  aloo  recuire  that  the 
jond  of  the  county  collector  in  such 
counties  shall  oe  in  a sum  equal  to  the 
largest  collections  made  during  any 
calendar  week  of  tae  year  immediately 
preceding  his  election  or  appointment* 
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plus  ten  per  cent  of  said  amount; 

• •••  *t 

• 

In  light  of  the  foregoing,  it  is  our  opinion  the 
Legislature  intended  to  make  it  discretionary  with  the 
county  court  as  to  whether  or  not  it  should  require  col- 
lector to  make  daily  deposits  in  such  depositories  as 
may  hare  been  selected  under  the  provisions  of  Section 
13184,  suora.  Further,  you  will  note  under  the  pro- 
visions of  Section  9885,  supra,  in  the  event  the  county 
court  requires  dally  deposits  to  be  made,  it  (county 
court)  shall  require  a bond*  We  rule  that  the  county 
court  shall  select  such  deposltorlen  as  herein  above  set 
forth  in  Seotion  12184;  that  the  county  collector  nor 
his  sureties  will  be  liable  on  his  bond  in  the  event 
such  bank  or  banks  would  fail;  such  banks  having  been 
selected  by  the  county  court;  that  the  oounty  collector, 
under  the  above  provisions,  .ould  not  select  his  own 
depositories  as  that  is  a function  of  the  respective 
county  courts. 


In  answer  to  the  question  set  forth  in  paragraph 
3 of  your  request  for  an  opinion,  we  are  enclosing  a copy 
of  an  opinion  dated  March  7,  1934,  addressed  to  Honorable 
Girt  f . Bryant,  Olerk  of  the  Circuit  Court,  Dunklin  County, 
Eennett,  Missouri,  signed  by  Franklin  S.  Reagan,  Assistant 
Attorney-General,  approved  by  Roy  MoKlttriek,  Attorney- 
General  . 


Tour  attention  Is  directed  to  page  numbered  2 and 
titled  "II.  Deputy  Circuit  Clerks."  You  will  find  that 
this  fully  answers  the  question  set  forth  in  your  letter. 


In  consideration  of  your  last  question,  we  direct 
your  attention  to  Seotion  11814,  R.  3.  Mo.  1939,  Laws  of 
issouri,  1933,  page  372,  which  reads  in  part  as  follows: 

"It  shall  be  the  duty  of  the  olerks 
of  all  oourts  of  record  to  charge 
and  colleot,  in  all  cases,  every  fee 
accruing  to  their  offices  under  the 
provisions  of  sections  11785,  11787 
and  11788,  or  of  any  other  statute, 
excerpt  such  fees  as  are  char  sable 


Hon.  a.  Tv.  Breidenstein 
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to  the  county.  *•••." 


-7e  are  of  the  oolnion  in  construing  the  above  section, 
that  the  Circuit  Clerk  is  not  permitted  to  charge  or  collect 
any  fees  from  a oounty  under  the  provisions  of  section  as  set 
forth  above. 


Yours  very  truly. 


P.U93KLL  <3.  STONE 
Assistant  Attorney-Ceneral. 

APPROVED : 


lOTTcklf/ .I-':-: 

Attorney— General . 


RCS/af j 


I . .:Of  M ^ ' 0 ' I. ;-:c TO P - selection  of  depositary  for  funds 


II.  ' -•  'l  v:  L - . ourco  ond  method  of  conpenaation 

of  deputy  circuit  dark. 


y 

Hon.  0.  a.  Hreldenstein , 
roeecutlng  Attorney  of  illf  r*  County, 
ahokit,  Missouri. 


:#ar  ::lrj 


«7  10,  1335. 


FI  LED 

/0 


k request  for  en  opinion  has  been  received  froa  you 
under  dnte  of  'larch  6th,  1935,  such  request  being  in  the  fol- 
lowing terns t 

"I  would  11V#  to  have  an  opinion  frox  your  <ie- 
rartnent  upon  the  following  questions. 

Section  waa;  of  the  Lava  of  1933,  * age  464, 
provides  that  'the  County  Court  tay  require  the  county 
collector  thereof  to  depoalt  dally  all  collections  of 
Tonay  in  eueh  depository  or  depositor  lee  as  aey  have 
been  aeleotod  by  auoh  county  court  pursuant  to  the  ro- 
vlriona  of  .action  12134,  R*  S«  Ho.  19  P9,  to  the  credit 
of  a fund  to  be  known  as  "County  Col lectors  fund"  *•  Tf 
the  county  c urt  requlroa  the  Collector  to  sake  such 
deposits,  end  the  bonk  where  auoh  depoalt a era  aade 
should  fell,  would  the  collector  and  Ms  bondsmen  be 
liable  for  the  loan  or  would  the  loaa  fell  on  the  county' 
la  It  compulsory  that  t o oourt  should  select  euch  de- 
pository and  re  ulrc  the  collector  to  oaks  h's  deposits 
tiers,  or  nay  the  court  if  it  prefers  let  the  collector 
•elect  his  own  depository*’ 

The  population  of  this  county  is  between  10,000 
and  IP, BOO.  Fhe  circuit  clerk  la  ex-officio  Recorder 
of  reeds.  The  fees  froa  this  offlcearc  sufficient  *.o 
.ay  tha  circuit  dark  ths  salary  to  wftlolt  ha  is  entitled 
by  law,  but  are  not  sufficient  to  pay  the  salary  of  hia 
deputy  In  addition.  . hould  not  tha  circuit  clerk  turn  in 
to  the  tra^urer  all  fees  collected  over  and  above  hia 
own  salary,  and  the  deputy  be  -'aid  fror  the  general  re- 
venue of  the  county"'" 


Fo'i.  0*  Breldenntcln , 
May  10,  1836, 
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■ l?  ay  l man 

In  the  abcence  of  a atntuto  directing  or  authorising 
the  relectlon  by  the  county  Court  of  a depository  for  funds  be- 
longing to  the  County,  the  County  Collector  deposits  County 
funds  at  Me  peril*  This  principle  ia  enunciated  In  the  ease  of 
Olase  ct  el.  ex  rel.  Board  of  Juperrisora  v.  >humard  et  al., 

64  3.  . (Td)  726,  78ti  (193?.)  as  follows: 

"dines  it  is  well  rattled  that  a public  offleer 
is  an  i 'rurcr  of  public  funds  uhlch  ha  hat  law- 
fully roceivod,  unless  the  heglslfature  has  pro- 
vided otherwise,  it  follows  that  even  though  the 
county  court  of  Harrison  oounty  did  select  or 
appoint  the  Bethany  devlrge  Bank  as  tha  county 
danoaitary  end  tha  officer  deposited  rr.id  funds 
there,  nevertheless,  if  the  oounty  court  had  no  au- 
thority, power,  or  jurisdiction  to  select  a deposit- 
ary for  the  funds  of  th«  drainage  district,  tha 
depositing  of  rush  funds  b tho  county  treasurer 
and  ex  officio  collector,  to  hla  account  as  county 
treasurer  In  the  Bethany  avlnga  Bank,  wsa  at  his 
peril.  University  City,  v.  aehell,  27ft  Mo.  567, 

206  8.t.  631;  Bragg  City  special  Hoed  lstrlct  v. 
Johnson,  323  Wo,  990,  20  B.7.  (2d)  22,  66  A.L.H, 
l^B.";  Butler  County  ▼.  Bostnen’s  Bank,  143  Vo,  13, 

44  3.  ■;*  1047.- 

3.  3*  Missouri , 1128,  notions  121U4  et  seq.  provide 
a scheme  for  the  selection  of  depositaries  of  county  funos.  „ oc- 
tlon  12136  'rovldas  in  part  os  follows: 

•It  ft.  all  be  the  duty  of  the  oounty  court,  * * to 
aeleot  so  tha  depositaries  of  all  the  publlo  funds 
* * the  banking  corporatlona , associations  or  in- 
dividual bankers  whose  bide  respectively  node  for 
one  or  •sore  of  said  parts  of  said  funds  shall  in 
tha  aggregate  constitute  tha  largest  offer  for  the 
payment  of  interest  par  a:\nvn  for  said  funds:  J ro- 
vided,  thnt  the  court  shall  have  tho  right  to  reject 
any  and  all  bids.- 


Hon.  G.  J • Brelcenstein, 
Huy  ir>,  1836. 


The  proviso  from  such  section  aa  to  the  rejection  of  bids  bee 
been  construed  r.a  requiring  good  felth  and  due  regard  for  the 
beat  lnt  roeta  of  tha  County  in  rojeeting  bio*.  enny  v.  J of- 
fer *on  County,  £72  'o.  438,  1CB  :.  . £30  1181.7).  eotion  9306 

as  repealed  f nd  rc-enneted  by  1*m  of  1833,  page  484,  provides, 
es  to  countire  of  lese  then  73,000  Inhabitant*,  thf t "the  county 
court  In  suet  counties  any  roqulro  the  county  collootor  thereof 
to  deposit  dally  all  collections  of  money  In  such  depository  or 
depositories  ns  way  be-o  besn  selected  by  such  county  court  pur- 
suant to  the  provisions  of  action  1*104,  'evl*ed  tntut  s of 
•fieanuri  for  1BES,  to  the  credit  of  a fund  to  be  known  as  'County 
Collector's  fund;  ' **  Therefore,  pursuant  to  the  *111  of  tho  T .eg- 
lelnture,  the  County  Collector  in  auch  n County  r.ay  ba  required 
to  deposit  funds  cowing  into  his  hen  a by  virtue  of  bis  office  in 
depositaries  selected  end  designated  by  the  County  Court,  and  If 
t^e  Collector  deposits  such  funds  pursuant  to  this  nnndr.tc,  n 1- 
thor  he  nor  the  suretioa  on  his  offloiel  bond  would  bs  linble  for 
a loss  resulting  from  the  Insolvency  of  e depository  so  required. 
These  statutes  could  hardly  be  reasonably  cone true  so  as  to  con- 
template liability  of  the  Ccllector  or  his  aurutlo*  for  e loaa 
caused  by  the  Insolvency  of  e depositary,  for  suoh  r construction 
would  hold  the  Collector  liable  for  doing  itouethlng  which  the 
General  Assembly  has  given  the  County  Court  the  right  to  foroo 
him  to  do,  regerdleae  of  bis  on  beet  Judgment. 

~he  use  of  the  word  "nay"  in  octlon  8303,  above  quoted, 
scans  to  leave  the  County  Court  e choice  so  to  whether  It  will  re- 
quire the  Collector  to  deposit  daily  his  collection*  In  depoalt- 
arlee  selected  by  the  County  Court  under  the  provisions  of  . octlon 
18134. 


II 

VKTfC!  or  1 ay.wg  ccv ::  nt.  stick  r-  -siurr  ciacuir  w 

i n to  the  second  question  of  your  request,  this  office 
le  of  the  opinion  that  it  is  answered  by  nn  opinion  of  this  De- 
partment dated  vay  7,  1934,  to  on.  nlrt  P.  Bryant,  Clerk  of  the 
Circuit  Court  of  Dunklin  County,  -ennett,  Missouri,  copy  of  suoh 
opinion  being  enclosed. 

Very  truly  yours, 


2DWARD  H.  KILL  SB 

Assistant  Attorney  General 


A’  — OVSDt 


HOT  WeriTTRICK 

Attorney  General 
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SP3CIAL  ROAD  DISTRICT:  Entitled  to  all  road  and  tax  money  collected 

in  such  district. 
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5 r«  Llyn  Rraufor|4, 
City  Attorney, 
oils,  Missouri • 

henr  ^>ir: 
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•o  uc  -uowifeuf<e  your 
is  follows : 


letter  of  <.;*ril  25th 


■pversy  hts  arisen  between  ti  e county  Court 
uounty  iUiu  u..fc  i»olla  -pec  al  i.oed  cistrict 
b Countyy  as  to  the  amount  of  roed  tax 
ch  this  district  it  entitled  to  receive 
1934  revenue*  The  City  ol  -..olla,  legated 
^>lla  jpeciul  n.oad  oietrict,  it  vitally 
d in  this  question  since  it  receives  £5>» 
na  tax  looney  collected  in  ii h district. 
City  ..itornoy  of  .u>ll^,  a ,d  ut  the 
4>f  t e i syor  nn:  _oard  of  lier-jan,  subtiit 
in  statement  of  t;.e  ^*tter  and  respect- 
you  for  an  opinion  at  to  the  le^al 
t.  e arties  involved. 


1 helps  County  has  sn  nhscesed  v:  luation  of  rjo re 
then  Ten  million  raid  lees  than  Thirty  . illion 
.'ollnrs,  i :: d In  accordance  .vith  ^c-cticn  9.373  of 
. . 5,  t e County  Court  (for  tne  j &i  1234i 

levied  50*  on  the  *100  valuation  for  reueral 
revenue  aurposcs,  including  10*  for  roa)  t*:id 
bridge  purposes  Authorized  under  -»tctloa  7L90 
. . 19319.  ihen,  in  accordance  with  the  County 

et  U • , Motion  I e 341-^41  j-sws  o'*  o, 

193  , th<>  touiity  Court  proceeded  by  order  to 
•.'.pproprie  te,  r'nportion,  <md  suhuiviua  all  the 
revenue  *o  be  received  in  the  Gereral  vevonue 
fund  of  i helps  County  for  the  year  1234.  And  It 
further  ordered  that  there  be  levied  and  collected 
upon  ell  reel  ertete  and  nersonal  property  assessed 
i the  County  of  2 helps  for  t*:e  taxes  of  1234  ss  a 
dpeclul  Tax  of  10*  ou  the  *100  veluetiou.  In  accord- 
ance wit)|  the  provifions  of  oecti c T 93  . . 1929. 


Lr.  Llyn  Bradford 


;ay  12,  1035 


The  fund  arising  froai  said  tax  to  be  known  and 

designated  Bts  the  Special  .oau  ana  ^riug©  rund  of 
xhelpe  County, 


The  County 
Road  x-detri 

trict  fron 
section  789 


authorized 
Budget  Lew 
end/ that  th 

The  quest io 

e :acti:ent  o 
after  laakini 
->•  1 J£9, 
Road  Cistri 
in  other  wo 
doea  oectio 
opeciel  Koa 
& o « w * ( * . d 
entitle  the 
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section,  vrii 
7690  and  78 


Court  is  turning  over  to  the  Kolia  Special 
ct  all  the  revenue  collected  in  such  die- 
the  Specif  1 hoed  and  bridge  Levy  under 
1 but  refuses  to  turn  over  the  revenue 
FT  such  district  from  the  10*  levy  made  and 
by  Section  7690 . contending  that  under  the 
this  lea pert  of  the  general  revenue  fund 
a special  Road  District  has  no  right  to  it. 

n at  issue  is  whether  or  not,  since  the 
f the  County  budget  Law,  the  County  Court, 
g a road  and  bridge  levy  under  section  7890, 
is  required  to  turn  ovor  to  the  special 
ct  all  the  revenue  derived  fro*u  such  levy? 
rds,  since  the  enactment  of  the  Budget  Law, 
n 6042  x.,  j,  19 £9  and  the  case  of  i>i  nines 
d District  v.  Christian  County,  ol9  t.o,  96o, 
) 378,  construing  it,  still  apply  and 
Special  Road  District  to  all  the  road  tax 
cted  in  such  district,  as  provided  in  said 
ere  levies  are  uede  under  both  sections 
91  h.  L.  19 ?9? 


In  behalf  of  the  City  of  Rollu,  I wish  to  sty  that 
your  Opinion  on  this  question  will  be  very  greatly 
appreciated," 


o fiction  7890,  R.  &.  ;..o,  1929,  provides  nc  follows; 


"The  county 
state,  havi 
and  fifty  t 
thereof  in 
and  persons 
not  more  th 
valuation  a 
and  paid  in 
and  shall  b 
and  bridge 


courts  in  the  several  counties  of  this 
rig  a population  of  less  than  two  hundred 
boueend  inhabitants,  at  the  .ay  term 
eech  year,  shell  levy  upon  all  real 
1 property  made  taxable  by  law  a tax  of 
Rn  twenty  cents  on  the  one  hundred  dollars 
a a road  tax,  which  levy  shell  be  collected 
to  the  county  treasury  as  other  revenue, 
e placed  to  the  credit  of  the  *county  road 
f und. ,M 


The  above  section  authorizes  the  levy  of  a tax  of  twenty 
cents  oit  the  one  hundred  dollars  valuation  for  the  "county  road 


r 


i.r,  Llyn  Bradford  -5-  i..ay  15,  1935 


and  bridge  fund",  you  state  that  the  county  court  hue  levied 
e tax  of  ten  cents,  hence  it  is  within  tho  limitation  authorized. 

bection  7C9'.,  ...  o.  i..o*  1929,  provides  es  follows j 

"In  addj  tion  to  the  levy  authorized  by  the 
preceding  section,  the  county  courts  of  the 
countier  of  tils  state,  other  than  those  under 
township  organization,  in  their  discretion  l.j& y 
levy  a.c  collect  a special  tax  not  excee  ding 
twenty-i ive  cents  on  each  one  hundred  dollars 
valuation,  to  be  used  for  road  and  bridge  pur- 
poses, tut  for  no  other  purposes  whatever,  and 
the  seme  shall  be  known  and  designated  as  ’the 
special  road  and  bridge  fund*  of  the  county: 

Provided,  however,  that  all  that  part  or  portion 
of  said  tax  which  shell  arise  frora  and  be  collected 
and  paid  upon  any  property  lying  and  being  within 
any  road  district  shell  be  paid  into  the  county 
treasure  and  plaoed  to  the  credit  of  the. special 
road  district,  or  other  road  district,  fron  twitch 
it  aroFo , and  shell  be  paid  out  to  the  respective 
road  districts  upon  warrants  of  the  county  court, 
in  favor  of  the  comicis  -loners , treasurer  or  over- 
seer of  tne  district,  as  the  case  n^ay  be: 
ix*oviaed,  further,  that  the  part  of  said  special 
road  anu  bridge  tax  arising  from  ana  paid  upon 
property  not  situated  in  any  road  district, 
special  or  otherwise , shall  be  placed  to  the 
urcu.it  of  the  ’county  road  and  bridge  fund’  and 
be  used  ia  the  construction  and  uaintooauco  of 
roads,  u!id  may , in  the,  diacretioa  of  the  county 
Court,  be  usca  in  i**.  roving  or  repairing  any 
street  i.x  any  incorporatou  city  or  village  In  tho 
county,  if  ae id  street  shall  for.'*  a part  of  & 
continuous  highway  of  e..iu  county  lcooia^  through 
such  cit>  or  villa toe;  but  ..o  psi-t  of  said  fund 
shell  be  used  to  pay  the  d.- :.Agee  incident  to,  or 
costs  of,  establishing  any  road:  irovided  further, 
t,  at  no  warrant  shell  be  drawn  in  favor  of  any 
?oua  overseer  until  an  account  for  work  done  or 
n&tcrial <»  f urni&heu  shall  have  b en  presented 
and  audited  by  the  county  court." 

The  above  aec  ;lon  authorizes  the  lev„  of  u special  tax 
of  twenty— five  cents  <m  the  onu  hundred  dollars  valuation  for 
"the  special  road  and  bridge  fund".  You  state  that  the  county 
court  has  levied  a tan  of  ten  centra,  hence  it  is  within  the 
limitation  authorized,, 


kr,  Llyn  Bradford 
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section  8042k  h.  o.  * o.  1929,  provides  es  follows: 

’'In  all  counties  In  this  state  where  a special  road 
district  , or  districts,  has  or  have  been  organized, 
or  where  a special  road  district,  or  districts,  ay 
be  organi  zed  unaer  this  article,  and  where  ^oney 
shell  be  collected  as  county  taxes  for  road  purposes, 
or  for  r$ad  and  bridge  purposes,  by  virtue  of  any 
existing  law  or  laws,  or  subsequent  low  or  laws 
that  may  be  enacted,  upon  property  within  such  special 
district*  or  districts,  or  where  money  shall  be 
collected  for  pool  or  billiard  table  licenses,  upon 
business  within  such  special  road  district,  or  dis- 
tricts, the  county  court  shall,  as  such  taxes  or 
licensee  are  paid  and  collected,  apportion  and  net  aside 
to  the  credit  of  such  special  road  district,  or  dis- 
tricts, 1‘ron  which  said  taxes  were  collected,  ell  such 
taxes  so  arising  from  and  collected  ond  paid  upon 
any  property  lying  and  being  within  such  special  dis- 
trict, or  districts,  and  also  one-half  of  the  amount 
collected  for  pool  and  billiard  table  licenses,  so 
collected  from  such  business  carried  on  or  conducted 
within  the  limits  of  such  special  road  district; 
and  the  aounty  court  shall,  upon  written  application 
by  said  commissioners  of  cueh  special  road  district, 
or  districts,  draw  warrants  upon  the  county  treasurer, 
payable  to  the  coomisr loners  of  such  special  road 
district,  or  districts,  or  the  treasury  thereof,  for 
all  that  part  or  portion  of  said  taxes  eo  collected 
upon  property  lying  end  beln(,  within  auch  special 
road  district,  or  districts,  end  also  for  one-half 
the  amount  so  collected  for  pool  and  billiard  table 
licenses,  ao  collected  from  such  business  carried  on 
or  conducted  within  the  limits  of  such  special 
road  district,  or  districts." 

In  the  case  of  cllling*  Cpeciul  .*oad  Jist.  v.  Christian 
County,  5 -j,  -i.  (£d)  370,  1.  c.  561,  our  court  In  construing  the 
above  section,  said: 

"section  10682  (substantially  the  same  as  section 
7e*0,  u.  o.  ...o.  1929)  makes  no  direction  as  to  the 
ion  of  the  money  collected  under  its 
s.  however,  in  ctate  ex  rel.  v.  Barry 
02  . 0.  279,  268  C.  .’i.  710,  it  was  held 
e section  1C682  made  no  provision  for 
ion  of  the  taxes  collected  thereunder, 
under  the  provisions  of  section  10618 
ion  P042,  h.  o.  . o.  1929),  applicable 
1 road  districts.  It  is  required  thrt  all 
road  and  bridge  purposes  collected  by 
any  existing  law,  or  nny  subsequent  law 


L. r.  Llyn  Bradford 
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thereafter  enacted,  upon  property  within  a 
specie]  road  district,  shall  be  set  aside  to 
the  credit  of  such  district  to  be  paid  to  the 
treasurer  of  such  district,  upon  written 
application  of  the  commissioners  of  such  dis- 
trict, The  county  court  is  required,  as  such 
taxes  are  paid  tnd  collected,  to  apportion  and 
set  thq  aside  to  the  credit  of  the  district, " 


Your  inquiry  is  whether  or  not,  since  the  enactment  of 
the  Cou  ty  Budget  Law,  the  County  Court,  after  siting  a road  end 
bridge  levy  under  Section  7890,  supra,  is  required  to  turn  over 
to  the  Special  Hoad  District  all  the  revenue  derived  from  such 
levy?  In  other  words,  since  the  enactment  of  the  Budget  law, 
does  Section  8042,  Supra  and  the  case  of  Billings  Special  Road 
district  v,  Christian  County,  supra,  construing  it,  still  apply 
and  entitle  the  Special  Road  District  to  all  the  road  tax  money 
collected  in  such  district,  as  provided  in  said  section,  where 
levies  are  .ade  under  both  Sections  7890  and  7891,  supra? 

Section  2,  Raws  of  Missouri  1933,  p,  341,  of  the  County 
Budget  law,  provides  in  pert  as  follows: 

"The  aourt  shell  classify  proposed  expenditures 
in  the  following  order:  * * * 

Claes  3:  The  county  court  shell  next  set  aside 
end  apportion  the  amount  required,  if  uny,  for 
the  uniteep,  repair  or  replacement  of  bridges 
on  other  than  state  highways  (and  not  in  any 
Eueciejl  read  district;  which  shall  constitute 
ine  thjird  o’,  illation  of  the  county," 

Our  courts  hiave  repeatedly  held  that  the  prliutry  object  of 
all  statutory  construction  ia  to  ascertain  end  ive  effect  to 
the  lc  islative  inteent.  The  above  section  is  evidence  of  the 
clear  intent  of  the  Legislature  not  to  include  special  road 
districts  within  the  provisions  of  the  County  Budget  law. 

Our  position  is  strengthened  by  the  very  recent  cose 
of  Hawlcins  v.  Cox,  reported  in  66  8.  «•  (£d)  (ko.)  539,  1,  c. 

540,  wherein  the  Supp-eme  Court  of  Missouri,  citing  the  case  of 
Billings  Special  Road  District,  supra,  said: 

|r  these  and  other  statutes  referred  to, 
settled  that  this  special  road  district 
titled  to  whatever  taxes  are  levied  and 
cted  on  property  within  its  boundaries, 
r levied  by  the  road  district  itself 
section  8067  (ko.  8t.  Ann.,  Sec.  6067, 

58)  or  by  the  county  court  under  sections 
land  7891,  R.  3.  1929  Uo.  St.  Ann.,  Seer. 
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7690,  7891,  pp.  6765,  6766).  State  ax  ral.  v. 

Barry  County,  302  *..o.  279,  258  S.  ;.  710;  State 
ex  rol.  v.  ioliaan,  305  L.o*  195,  P64  £>.  a • 908; 
Billings  Special  Rood  District  v.  Christian 
County,  319  _o.  963,  5 3.  tf.  (2d)  378. " 

From  the  foregoing,  we  are  of  the  opinion  that  the 
enactment  of  the  County  Budget  .^ct  has  not  changed  the  effect 
of  Section  0042  and  the  Billings  case,  supra.  They  still  apply 
and  entitle  the  Aolla  opeclal  noad  District  to  all  the  road  and 
tax  tuoney  collected  in  such  district.  An  examination  of  Class  3 
of  the  County  budget)  ust  clearly  evidences  the  intention  of  the 

iclude  a specie  1 road  district  within  the 
>t,  and,  as  we  have  previously  stated,  ruch 
jned  by  the  very  recent  caae  of  hawkins  v. 

>f  the  opinion  that  the  County  Court  must 
turn  over  to  the  holla  Special  noad  District  all  revenue  collected 
in  such  district  from  the  levy  iade  and  authorize.*  by  section  7890, 
supra. 


Legislature  not  to 
provisions  of  such 
position  is  strengt) 
Cox,  supra.  ..e  are 


Respectfully  submitted. 


iILLI/w.  0.  JA 

assistant  ivttorney-oenernl. 


iU-'LROV^L : 

ivCY  LckttT-.ldlv  ' 

Attorney  General 

JnCHK 


TAXATION : Senate  Bill  143  of  the  58th  General  Assembly  does  not 

apply  to  drainage  district  assessments  but  only  applies 
to  penalty  on  taxes. 

■ ! ^ 

June  7t  193b. 


Hon.  G.  R.  drel aensteln, 
Prosecuting  Attorney, 
Clark.,  County, 

Kahoka,  Missouri 


Dear  ur.  areidenstein: 

\ckno*lfc-.4 ment  is  x.ere«lth  made  of  your  recent 
request  for  an  opinion  of  tnis  office  reading  as  follows: 

"1  would  like  to  nave  the  opinion 
of  your  department  in  regard  to  tbe 
followin.  question.  Does  the 
recent  law  'Senate  Bill  Mo.  143', 
providing  for  remission  of  the  penalty 
on  1933  and  prior  taxes  apply  to 
assessments  due  drainage  districts?" 

In  an  opinion  dated  November  19,  1934,  it  was  the 
holding  of  this  office  that  House  Bill  124,  page  106,  Laws 
of  UlB^ourl  1933-34,  Extra  Session,  applied  only  to  penalty 
on  "taxes"  and  did  not  apply  to  draining  district  assess- 
ments. House  Bill  124  of  the  Extra  Session  of  the  57th 
General  Assembly,  which  was  construed  by  that  opinion,  reads 
as  follows: 

"That  all  penalties  and  Interest 
on  personal  and  Heal  Estate  Taxes, 
delinquent  for  the  year  1932  and 
prior  years  shall  be  computed  after 
December  31  , 1933,  on  the  same  peia  lty 
basis  as  tne  taxes  delinquent  for  the 
year  1933  until  paid." 


Hon.  U 


B.  nreiuensteln 


June  7,  193b 


On  the  29th  day  of  April  193b,  Governor  p&rk  approved 
Senate  Hill  143  passed  by  the  bbth  General  Assembly  and  reading 
as  foil  o',  s: 

"Section  1.  That  all  penalties  and 
Interest  on  personal  and  real  estate 
taxes,  delinquent  for  the  year  1934 
and  prior  years  shall  be  computed  after 
December  31st,  1934  on  the  same  penalty 
and  Interest  basis  as  the  taxes  delin- 
quent for  the  year  1934  until  paid. 

Section  3.  As  the  expeditious 
collections  of  suoh  taxes  is  necessary 
for  the  maintenance  of  the  State  In- 
stitutions and  for  the  support  of  the 
Public  Schools,  an  emergency  exists 
within  the  meaning  of  Section  57,  Article 
4 of  the  Constitution  of  this  State,  and 
this  adt  snail  Oe  in  force  and  take 
effect  immediately  after  its  passage  by 
the  68th  Gentrul  Assembly  and  approval 
by  the  Governor.* 

It  is  to  ne  noted  that  this  act  carried  no  repealing 
clause  and  that  therefore  House  Hill  134  of  the  57th  General 
Assembly  in  Extra  session,  is  not  by  express  terms  repealed. 
However,  it  is  dear  from  a reading  of  these  two  aots  that  under 
one  the  penalties  anc  Interest  are  to  be  calculated  upon  one 
basis,  and  unaer  the  other  act  the  penalties  and  Interests  are 
to  be  calculated  upon  a different  basis.  Although  repeals  by 
implication  are  not  favored,  State  ex  re i.  McDowell  v.  Smith, 

67  s.  1#  (2d)  50,  yet,  wnen  there  is  a total  repugnancy  between 
the  two  statutes  it  will  be  held  that  the  later  statute  repealed 
by  implication  th<  earlier  statute. 

In  the  case  of  State  ex  rel.  Veils  vs.  Valker,  34  S.  f. 
(2d)  124,  129,  it  is  stated: 


Hon.  U 
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“however,  repeals  by  implication  occur 
wheu  mere  is  a total  repugnancy  between 
the  later  and  tne  earlier  statutes. 

Scotian  1136  was  reenacted  in  1927  (Acts 
of  1937,  page  131).  In  order  to  leave 
no  doubt  of  the  legislative  Intention  at 
tbe  ease  session  tne  other  act  of 
193?  (page  129,  13C),  more  comprehensive 
and  mare  specific,  wae  passed.  These 
two  ote,  st  the  same  session,  without 
exception  or  qualification,  showed  con- 
clusively what  was  in  the  legislative 
mind6.  The  total  repugnancy  should  be 
conclusive  to  repeal  the  objectionable 
sentences  respecting  12426.” 

30  with  the  en  ctment  of  Senate  Hill  143,  by  the  58th 
General  Assembly,  it  Is  clear  *hat  was  in  the  legislative  mind 
in  respect  to  House  bill  124  of  the  57th  ueneral  Assembly  in  Extra 
Session.  It  mu&t  be  construed  to  have  been  rep  aled  by  the 
Jn  ter  enactment. 


Comparing  House  bill  134  supra  with  Senate  Bill  143 
supra,  it  1 6 apparent  that  the  subject  matter  with  which  these 
two  bills  deal  is  identical,  and  that  tne  only  change  mads  was 
to  Include  subsequent  taxes  within  the  terms  of  tne  later  law. 

This  being  the  case,  there  is  no  basis  for  changing  the  rule 
lala  aowa  in  the  opinion  to  the  Honoraule  Charles  Young,  Treasurer 
of  Llvingeton  County  on  November  12,  1934. 

CdhCmuioH. 

It  i 8 therefore  the  opinion  of  this  office  that  Senate 
Hill  143  of  the  56th  General  ASsemoly  applies  only  to  the  penalty 
on  "taxes”  ana  doss  nut  provide  for  the  remission  of  any  penalties 
accrued  upon  drainage  district  assessments. 

Yours  Wry  truly. 


approved: 


Assistant  Attorney  General. 


ROT  MOKITTRICK, 
Attorney  General. 


HG'SHX 


LICENCES : Where  statute  ox  ordin&noe  fails  to  provide  for 

collection  of  license  tax,  proper  method  of  collection 
is  by  an  action  at  law  as  for  debt. 


Ur.  Wm.  Bradford 
i&yor 

Belton,  Missouri 


L ^ 

June  12,  1935. 


FILED 

wo 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request 
for  an  Opinion  which  reads  as  follows: 


"COPY  OF  ORDINAT'fOE  NO.  221 

"BE  IT  ORDAINED  BY  THE  BOARD  OF  ALDE7UIEN 
OF  THE  CITY  OF  BELTON  A3  FOLLOWS: 

"That  there  is  hereby  assessed  and  levied 
a tax  of  thirty  cents  each  against  all 
poles  belonging  to  the  Telephone  Companies 
and  Electric  Light  Companies,  and  all  other 
oo.nanies  having  poles  in  the  streets  and 
allies  of  the  City  of  3elton  (not  otherwise 
taxed) ; the  oount  to  be  made  by  any  suit- 
able person  that  may  be  designate^  by  the 
iayor  with  the  approval  of  the  Board  of 
Aldermen  to  make  such  count  and  to  make 
oatn  that  the  same  is  a true  and  accurate 
count  of  said  poles.  And  the  Oounoll  may 
provide  to  pay  the  person  so  making  the 
count.  The  aforesaid  tax  shall  be  due 
and  payable  on  the  first  day  of  July  each 
year  hereafter  at  the  time  when  other  suoh 
taxes  are  collected. 

"All  ordinances  or  parts  of  ordinances  in 
conflict  with  this  ordinance  are  hereby 
declared  repealed. 

"Duly  passed  oy  the  Board  of  Aldermen  at 
its  regular  meeting  this  4th  day  of  Sep- 
tember, 1922. 


“Signed 

■ W.  P.  Houston,  Mayor 
" Roy  0.  Idol,  City  Clerk." 


Mr. 
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"Attorney  General: 

"Will  you  please  furnish  opinion 
regarding  the  enforcement  of  the  aoove 
ordinance,  as  some  of  the  parties  using 
our  streets  for  their  poles  failed  to 
pay  for  same. 

"Kindly  address  me  Wm.  Bradford, 
Uayor,  Belton,  Missouri." 


If  the  above  ordinance  is  an  atteraot  to  levy  an  ad 
valorem  tax  against  the  property  of  telephone  and  eleotrlo 
light  comoanies,  it  would  be  clearly  unconstitutional.  Ve 
therefore  assume,  for  the  nurpose  of  this  opinion,  without 
passing  upon  the  question, that  the  above  ordinance  is  the 
valid  exercise  of  the  city's  right  given  by  Section  7046, 

R.  8.  Mo.  1929  to  lioense  and  regulate  oertaln  businesses 
and  occupations.  We  therefore  prooeed  to  answer  your 
question  as  to  the  method  of  collection  of  said  tax  when 
the  parties,  against  whom  it  is  assessed,  fall  to  pay  same. 


Under  the  provisions  of  Seotion  7001,  R.  S.  Mo.  1939, 
cities  of  the  fou  th  class, of  which  Belton  is  a member, may 
provide  by  ordinance  for  the  levy  and  collection  of  all  taxes 
and  lioenses  and  provide  a penalty  for  failure  to  nay  same. 
Said  section  reads  as  follows: 

"The  ooard  of  aldermen  shall,  from 
time  to  time,  provide  by  ordinance 
for  the  levy  and  collection  of  all 
taxer.,  licenses,  wharfage  and  other 
duties  not  herein  enumerated,  and 
for  negleot  or  refusal  to  pay  the 
same,  shall  fix  such  penalties  as 
are  now  or  may  hereafter  be  authorized 
by  law  or  ordinance." 

You  failed  to  state  in  your  letter  whether  the  01 ty  of 
Belton  has  provided  by  ordinance  for  the  collection  of  said 
tax  or  provided  any  penalty  for  failure  to  t>ay  game.  We 
therefor  assume  that  it  has  not.  The  statutory  remedies 
for  the  collection  of  ad  ^£>.orem  taxes  are  not  applicable  to 
license  taxes  unless  expressly  made  so  by  statute  or  or- 
dinance. 
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Mr. 


In  the  case  of  .clnlnch  v.  9ohall . 141  9.  •.  loc. 
cl t • 446-447,  the  Court'' Bala: 

"(2)  But  though  a tax,  the  courts  of 
this  state  always  have  drawn  distinctions 
between  a strictly  occupation  or  license 
tax  and  an  ad  valorem  oropcrty  tax  (State 
v.  Alt,  224  Mo.  493,  123  3.  W.,  loc.  cit. 
885):  and  statutory  remedies  for  the  col- 
lection of  &d  valorem  taxes  are  not  appli- 
cable to  lloenae  taxes  unless  expressly 
made  applicable  in  the  statutes  or  or- 
c.i  ib-.ooes  relating  to  the  latter  class.  We, 
therefore,  dismiss  as  Inapplicable  'general 
ordinance  Eo.  24'  Introduced  in  evldenoe 
on  the  ground  that  it  relates  only  to  the 
collection  of  ad  valorem  taxes." 


It  is  a well-settled  prinolole  of  law,  however,  that, 
where  a statute  or  ordinance  falls  to  provide  a method  for 
the  collection  of  a license  tax,  an  ordinary  aotlon  at  law 
will  lie  for  the  collection  thereof. 


In  the  case  of  City  of  3t.  Louis  v.  United  Railways 
Company  of  9t.  Louis.  174  9.  3.1  loc.  cl t . §3,  the  Supreme 
Court  speaking  through  walker,  j.  said: 

"(13)  The  defendant,  in  addition  to 
the  foregolnr,  oontends  that  the  levy- 
ing of  the  tax  under  the  ordinance 
does  not  create  a debt;  that  the  or- 
dinance provides  an  exclusive  remedy 
therein  for  its  enforcement,  which  re- 
medy is  wholly  penal,  and  cannot  there- 
fore be  enforced  in  an  action  for  a 
debt.  From  the  early  oase  of  Caronde- 
let  v.  Picot,  38  Mo.  135,  to  State  ex 
rsl.  v.  Trust  Co.,  209  Mo.  loc.  olt. 

49C,  108  3.  1.  97,  it  has  been  held 
that  a tsx  is  not  a debt  or  in  the 
nature  cf  a debt,  that  it  is  not  founded 
on  oo'itraot  and  operates  in  lnvitun; 
and  that,  if  a reaody  is  specified  for 
the  collection  of  a tax,  it  will  be 
held,  to  be  exclusive,  where  no  other  is 
provided.  This  holding,  however,  should 
be  construed  in  the  light  of  the  modify- 
ing rule  that,  where  a statute  or  ordinance 
wholly  fails  to  provide  a remedy  for  the 
enforcement  of  the  payment  of  taxes,  the 
right  arises  to  institute  a civil  suit 
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at  law  therefor.  This  doctrine  has  found 
appropriate  lodgment  In  many  oases  In 
this  jurisdiction  in  which  the  matter  of 
the  oolleotion  of  taxes  hag  been  dis- 
cussed. In  the  Pioot  Case,  suora,  the 
Court  said  in  substance:  If  a tax  be 
imposed  and  no  method  provided  for  its 
recovery,  a resort  to  legal  proceedings 
becomes  a matter  of  necessity,  where  the 
Legislature  has  failed  entirely  to  in- 
dicate a mode  or  manner  of  collection. 

“In  State  v.  Severance,  55  Ho.  378,  this 
court  said,  where  a statute  authorized 
the  taxation  of  railroads  and  designated 
no  particular  roannex  in  which  the  towns 
or  cities  where  the  taxes  are  to  be  levied 
might  prooeed  to  oolleot  same,  a resort 
might  be  had  to  an  ordinary  aotion  at  law 
to  enforoe  oayraent.  The  rule  being  announced 
generally  that,  where  a statute  gives  a 
right  And  no  remedy,  resort  may  be  had  to 
the  usual  remedy  ar»oli cable  to  the  case. 

"In  Phelns  v.  Brumbaok,  107  Mo.  Apr».  loo. 
oit.  25,  80  9.  ff.  680,  the  court  says: 

"'If  the  statute  authorizes  the  inroosltion 
of  a tax  but  prescribes  a remedy  for  its 
oolleotion,  the  usual  •aotion1  for  a dbbt 
may  be  had. ' 

“In  State  ex  rel.  v.  Dix,  159  iSo.  App.  573, 
141  9.  W,  445,  the  Court  said: 

"•  .here  the  statute  or  ordinanoe  * • * fails 
to  provide  a remedy,  an  implication  arises 
th&t  the  legislative  body  intended  that  a 
civil  suit  at  law  would  lie  for  the  col- 
lection of  the  tax;  but,  where  an  adequate 
re.iedy  is  provided,  the  implication  must 
oe  the  other  way.,M 


And  further  at  loc.  cit.  94,  the  Oourt  concluded: 

“ Hegar dless,  therefore,  of  whether  taxes 
are  debts  in  the  sense  of  ordinary  money 
obligations  growing  out  of  contracts, 
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they  ere  in  the  nature  of  debts  arising 
out  of  and  necessarily  lnoident  to  the 
duty  the  oitizen  owes  as  his  portion  re- 
quired to  he  contributed  to  the  support 
of  that  intangible  thlm?  called  the  body 
politic;  and  the  government,  whether  it 
be  state  or  municipal,  has  the  same  right 
to  enforoe  that  duty  as  if  it  were  a 
debt,,  and  in  the  same  way.  State  ex  rel. 
▼.  Trust  Co.,  309  Uo.  490,  108  9.  W.  97; 
Greeley  ▼.  Bank,  98  Mo.  458-  11  8.  W. 

980;  Perry  ▼.  Washburn,  20  oal.  loo.  cit. 
331;  People  v.  8eynour,  16  Cal.  340,  76 
Am.  Deo.  521;  3av.  Bank  v.  U.  3.  19  Wall. 
227,  22  L.  Id.  80." 


00UQLU3I0M . 


As  stated  above;,  we  are  not  passing  upon  the  validity 
of  the  ordinance  in  question  but  only  on  tne  method  of 
colleotion  of  a license  tax  which  we  assume,  for  the  purpose 
of  this  opinion,  is  constitutional.  We  therefore  rule, 
in  view  of  the  above  authorities,  that  where  an  ordlnanoe 
imposes  a valid  license  tax  but  fails  to  provide  a method 
of  collection  therefor  ox  a penalty  for  the  failure  to  pay 
same,  the  proper  method  of  collection  is  by  an  ordinary 
action  at  law  as  for  debt. 


Yours  very  truly. 


APPROVED: 


J.  £.  TAYLOU  • 

Assistant  Attorney  General. 


7M&  ilv.  Hcpway;'jr. 

(Acting)  Attorney-General. 


JET/af  j 


JUSTICES  OF  THE  PEACE — CRIMINAL  LAW:  A Justice  oi  the  Peace 
in  a misdemeanor  has  no  jurisdiction  to  impose  a fine  with- 
out an  information  on  file.  Fine  imposed  by  a Justice  of 
the  Peace  teyohd  his  jurisdiction  does  not  place  the  de- 
fendant in  jeopardy. 


June  27,  1935. 


Honorable  G.  h.  Breidenatein 
Prosecuting  Attorney 
Clark  County 
Kahoka,  Missouri 

Dear  Sir: 

Your  request  for  an  opinion  dated  June  14,  1935,  is 
as  follows: 

"I  hi:ve  an  opinion  of  your  office 
under  date  of  March  19,  1936,  to  the 
effect  hat  a Justice  of  the  Peace 
does  not  have  authority  to  try  a 
defendant,  nor  to  fine  him  or  com- 
mit him  to  jail  without  an  informa- 
tion having  first  been  previously 
filei  by  the  Prosecuting  Attorney  of 
the  County. 

”1  would  like  at  this  time  to  have 
your  opinion  on  the  following:  A 
man  eopears  at  a public  gathering 
in  a nrunken  and  intoxicated  con- 
dition and  proceeds  to  disturb  the 
peace  of  the  gathering  by  swearing 
and  indecent  conversation.  Jpon 
becoming  sober  the  next  day  and 
realizing  his  offense  he  goes  be- 
fore e Justice  of  the  Peace  at  the 
suggestion  cf  a deputy  sheriff  who 
files  a complaint  against  him.  The 
Justice  of  the  peace  does  not  wait 
for  the  Prosecuting  Attorney  to  file 
his  Information  but  the  Justice 
goes  bhead  and  fines  the  defendant 
one  dollar  and  costs,  remitting  the 
costs.  There  is  an  understanding 
between  the  defendant,  the  Justice 
and  tfre  Deputy  sheriff  that  the 
costs  will  not  be  collected  and  the 
defendant  pleads  guilty  to  the 
charge  paying  the  one  dollar  fine, 
thinking  that  the  Prosecuting  Attor- 
ney will  be  barred  from  filing 
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charges  against  him  under  the  theory 
that  he  cannot  he  punished  twice  for 
the  same  offense*  If  this  view  of 
the  law  la  followed  Justice  la  de- 
feated for  the  payment  of  one  dollar 
Is  not  a sufficient  punishment  for 
the  Offense  committed* 

"I  would  like  to  ask  if  in  the  opin- 
ion of  your  department  the  Prosecut- 
ing Attorney  may  go  ahead  and  file 
hia  Information  charging  the  defendant 
with  an  offense  before  another  Justice 
and  proceed  to  try  the  cause,  even 
though  the  defendant  has  paid  a 
dollar  fine  assessed  by  a justice  be- 
fore whom  no  Information  has  been 
filed*  I am  of  the  opinion  that  he 
is  not  barred  by  such  action  of  the 
first  justice  but  would  like  to 
have  the  opinion  of  your  department* 

"Hext  I would  like  to  ask  what  can 
be  done  to  prevent  this  justice  of 
the  peace  from  assessing  a fine  upon 
a plea  of  guilty  to  a complaint  where 
no  Information  has  been  filed.  Would 
a "writ  of  prohibition"  lie?  If  so 
would  it  be  do.  sible  to  have  this 
writ  Issued  out  of  a higher  court 
than  the  Circuit  Court?  If  the 
Prosecuting  Attorney  feels  that  the 
Circuit  Judge  is  extremely  biased 
and  prejudiced  in  favor  of  the  Jus- 
tice of  the  Peace,  could  he  be  dis- 
qualified from  passing  on  the  appli- 
cation for  the  writ  and  another  judge 
act  in  his  stead?  If  the  Circuit 
Judge  upon  application  refuses  to 
grant  the  Writ  is  there  an  Appeal 
from  his • decision?" 

It  is  necessary  that  an  information  be  filed  in  the 
above  facts  which  you  present* 

In  the  case  of  State  v.  Barrett,  44  S.  W.  (2d)  76.  1. 
c.  78  the  Court  said:  ' 
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"It  is  necessary  for  the  information 
to  be  filed  in  order  to  confer  Juris- 
diction of  the  court  over  the  person 
of  the  defendant. 

In  the  case  of  State  v.  Stegall,  318  Mo.  643,  1.  c. 
647;  300  S.  W.  714,  the  Court  said: 

"*There  being  as  a rule  no  presump- 
tion in  favor  of  the  jurisdiction 
of  a justice, it  should  aopear  affirm- 
atively upon  the  face  of  the  record 
of  his  proceedings  that  he  had 
Jurisdiction  of  the  parties  and  the 
subject-matter. " 

Any  Justice  of  the  Peace  within  the  township  where 
the  offense  was  committed  can  entertain  original  concur- 
rent Jurisdiction  with  the  Circuit  Court  over  Informations 
charging  misdemeanors.. 

In  the  case  of  State  v.  Alford,  142  Mo.  App.  412, 

1.  c.  415;  127  S.  A.  109,  the  Court  said: 

"V«e  had  occasion  to  oass  on  this 
statute  in  State  of  Missouri  v. 

Grant  Sexton,  at  the  last  term  of 
this  court,  and  we  there  held  that 
in  order  to  give  Jurisdiction  In  a 
misdemeanor  prosecuted  before  a 
Justice  of  the  oeace,  that  the  pro- 
secution must  be  instituted  before 
some  justice  of  the  peace  in  the 
township  where  it  is  claimed  the 
offense  was  committed.  It  is  a 
general  rule  that  the  Justice  of  the 
peace  has  only  such  Jurisdiction  as 
the  statute  confers  upon  him,  and 
that  the  facts  giving  such  Jurisdic- 
tion must  affirmatively  appear  on 
the  face  of  the  proceeding.  * * * * 

The  Legislature  has  the  right  to 
say  in  what  Jurisdiction  statutory 
misdemeanors  shall  be  prosecuted, 
and  to  make  that  Jurisdiction  exclu- 
sive." 
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The  only  way  that  a prosecution  for  a misdemeanor 
can  be  legally  maintained  before  a Justice  of  the 
Peace  is  by  the  filing  of  an  Information  by  the  Prosecut- 
ing Attorney,  otherwise  it  is  legally  maintained  by  in- 
dictment of  a Grand  Jury  returned  to  the  Circuit  Court* 
The  Statutory  Information  is  a pleading  which  the  Legis- 
lature has  provided  in  addition  to  the  older  method  of 
prosecuting  on  indictment* 

Section  5415  H*  S.  Mo*  1929  provides  as  follows: 

"Prosecutions  before  Justices  of  the 
peace  for  misdemeanors  shall  be  by 
information,  which  shall  set  forth 
the  offense  in  plain  and  concise 
language,  with  the  name  of  the  per- 
son or  persons  charged  therewith: 

Provided,  that  if  the  name  of  any 
such  Derson  is  unknown,  such  fact 
may  be  stated  in  the  information, 
and  h-  may  be  charged  under  any 
fictitious  name;  and  when  any  person 
has  actual  knowledge  that  an  offense 
has  been  committed  that  may  be  pro- 
secuted by  information,  he  may  make 
complaint,  verified  by  his  oath  or 
affirmation,  before  any  officer 
authorized  to  administer  oaths,  set- 
ting forth  the  offense  as  provided 
by  this  section,  and  file  same  with 
the  justice  of  the  peace  having  Jur- 
isdiction of  the  offense,  or  deliver 
to  the  prosecuting  attorney; 
and  whenever  the  prosecuting  attor- 
ney has  knowledge,  information  or 
belief  that  an  offense  has  been  com- 
mitter!, cognizable  by  a justice  of 
the  peace  in  his  county,  or  shall 
be  informed  thereof  by  complaint 
made  and  delivered  to  him  as  aforesaid, 
he  shall  forthwith  file  an  information 
with  a Justice  having  Jurisdiction  gf 
the  offense,  founded  upon  or  accompanied 
by  such  complaint." 

In  the  case  of  State  v*  Powell  44  Mo.  App.  61,  1.  c. 
24,  the  Court  said: 

(V  I t 
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"V«hen  the  complaint  was  filed  by 
Haseltlne,  the  Justice  had  author- 
ity to  issue  a warrant  for  Powell’s 
arrest  (sec*  4332),  but  he  could 
not  be  placed  on  trial,  neither 
could  it  be  said  that  there  was  a 
prosecution  against  him,  until  there 
was  an  information  filed  by  the 
oroper  officer*" 

In  the  case  of  State  v*  Rsnsberger,  106  Mo*  135, 

1.  c*  137,  the  Court  said: 

"Judge  Ellison,  after  reviewing  the 
law  as  to  the  nature  and  attributes 
of  an  information,  and  the  method  of 
its  presentation  to  the  court,  adds: 

’iron  these  considerations,  it  would 
be  clear  to  the  legal  mind  that  a 
common-law  information  is  one  that  is 
intrusted  solely  to  the  discretion 
of  our  state  attorney  to  be  given  or 
withheld  at  his  will,  unhampered  by 
statutory  restraint,  and,  as  the  case 
in  some  respects  presents  a constitu- 
tional question,  it  becomes,  under 
our  conclusion  herein,  of  greMt  pub- 
lic Importance,  that  the  opinion  of 
the  supreme  court  should  be  taken*  * " 

It  is  true  that  a man  cannot  be  put  twice  in  Jeopardy 
for  the  same  of Tense,  and  Article  II,  Section  23,  of  the 
Missouri  Constitution  provides: 

"That  no  person  shall  be  compelled 
to  t estify  against  himself  In  a 
criminal  cause,  nor  shall  any  person, 
after  b elng  once  acoultted  by  a Jury* 
be  a^air,  ror  the  same  offense,  nut 
Tn  jeopardy  of'  life  or  liberty:  but 
17  the  Jury  To  which  the  question 
of  hie  guilt  or  innocence  is  submitted 
fail  to  render  a verdict,  the  court 
before  which  the  trial  is  had  may,  in 
its  discretion,  discharge  the  Jury 
and  commit  or  ball  the  prisoner  for 
trial  at  the  next  term  of  court,  or. 
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If  the  state  of  business  will  permit, 
at  the  same  term;  and  if  Judgment  be 
arrested  after  a verdict  of  guilty 
on  a defective  indictment,  or  if 
Judgment  on  a verdict  of  guilty  be 
reversed  for  error  in  law,  nothing 
herelp  contained  shall  prevent  a_  new 
trial  of  the  prisoner  on  proper  in- 
dictment. or  accordlngTo  correct 
prlncjpTes  of  law. 

Before  a person  charged  with  a crime  can  be  in  Jeop- 
ardy he  has  to  be  put  on  trial  on  a valid  Indictment  or 
information,  and  in  State  v.  Webster,  206  Mo.  558,  1.  c. 

571;  105  S.  W.  70*  the  Court  said: 

" 'A  person  is  in  legal  .jeopardy 
when  he  i_s  put  upon  trial,  before 
a court  o7  competent  Jurisdiction, 
upon  indictment  or  Informal  Ion  which 
Is  sufficient  In  form  and  substance 
to  sustain  a convict! on.  and  a jury 
has  bee:n  charged  with  hie  deliverance . 

Xnd  a Jury  is  said  to  be  thus  charged 
when  they  have  been  impaneled  and 
sworn.  The  defendant  then  becomes 
entitled  to  a verdict  which  shall 
constitute  a bar  to  a new  prosecution; 
and  ne  cannot  be  deprived  of  this  bar 
by  a nolle  proseqid  entered  by  the  pro- 
secuting officer  against  his  will,  or 
by  a discharge  of  the  Jury  and  contin- 
uance of  the  cause* ' ■ 

The  term  "Jeopardy"  signifies  the  danger  of  conviction 
and  punishment  for  crime  under  a procedure  which  t he  Legis- 
lature has  provided  and  and  where  that  danger  of  conviction 
is  absent  in  purported  Court  proceeding,  as  where  a Justice 
Court  exceeding  its  Jurisdiction  has  made  Court  orders  be- 
yond Its  constitutional  or  statutory  power,  there  is  a 
complete  absence  of  any  danger  of  a legal  conviction*  The 
Court  trying  the  cause  must  not  only  have  Jurisdiction 
to  try  the  misdemeanor,  but  being  a Court  whose  Jurisdiction 
is  limited  in  necessary  procedure  of  trying  the  cause,  said 
Court  cannot  exceed  its  Jurisdiction  and  try  the  cause  under 
its  own  self-evolved  procedure.  As  was  said  in  State  v* 
Manning,  68  S.  » . 341;  168  Mo.  418,  1.  c.  427} 
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"The  tern  'jeopardy*  signifies  the 
danger  of  conviction  and  punishment 
which  the  defendant  in  a criminal 
pros i out ion  incurs  when  a valid  in- 
dictment has  been  found  and  a petit 
Jurj  has  been  Impaneled  and  sworn  to 
try  the  case  and  a true  verdict  rend- 
ered* " 

50  Corpus  Juris,  page  672,  Section  32  provides  in  part 

"The  only  question  involved  on  an  ap- 
plication for  a writ  of  prohibition 
to  restrain  a lower  court  from  pro- 
ceeding with  a criminal  trial  is 
whether  or  not  the  court  has  Juris- 
diction to  determine  the  matter  be- 
fore it  and  of  the  person  of  accused." 


CONCLUSION. 

We  are  of  the  opinion  that  under  the  facts  stated  in 
your  request  the  Trial  Justice  of  the  Peace  has  exceeded 
his  general  jurisdiction  by  going  beyond  his  constitution- 
al and  statutory  powers*  #e  are  of  the  opinion  that  the 
Prosecuting  Attorney  can  enter  a "Nolle  Prosequi"  to  the 
complaint  file!  in  the  Justice  Court  and  can  a tart  the 
case  anew  in  any  Court  having  general  jurisdiction  over 
said  misdemeanor*  We  are  of  the  opinion  that  any  fine 
imposed  and  collected,  not  supoorted  by  the  Prosecuting 
Attorney's  Information,  would  be  a void  order  of  the 
Justice  of  the  Peace,  and  that  a defendant  has  no  consti- 
tutional right  to  claim  former  Jeopardy  when  legally 
prosecuted  for  the  crime  alleged  to  have  been  committed. 
Inasmuch  as  he  has  never,  as  yet,  been  in  jeopardy*  Since 
the  Prosecuting  Attorney  has  never  filled  an  Information 
in  the  cause,  no  Court,  as  yet,  has  taken  legal  Jurisdic- 
tion over  the  person  of  this  defendant*  General  Juris- 
diction to  try  misdemeanors  does  not  give  the  Justice  of 
the  Peace  jurisdiction  over  the  person  of  this  defendant 
to  try  him  in  any  other  method  than  by  the  statutory 
method* 

There  can  be  no  question  but  what  "prohibition"  will 
lie  to  prohibit  the  Justice  of  the  Peace  from  making  an 
order  fining  a defendant  in  a misdemeanor  case  where  the 
Justice  has  no  jurisdiction  over  the  person  of  the  defend- 
ant* Such  a writ  is  Issuable  from  any  superior  Court  to 
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could  issue  such  a writ.  thflr  discretion. 

Circuit  Court  is  biased  and  ml<1^(>tJaaSUBe  that  the 
in  the  face  ofVi  Jl^eSJijf^6?!”  suggested, 
officer  will  do  his  duty.  P that  a oublic 


respectfully  submitted 


ORR  SAWThRS 

Assistant  Attorney  General* 


APPRjVRD: 


Xuili  W * HOFrlUlf,  Jr; 

(Acting)  Attorney  General* 


WOSiH 


July  82,  193). 


kr.  Chou,  £«  Bras, 
Leather  of  City  Council, 
slater,  i lceourl# 

hr.  J • 0.  3haw, 

Slater,  I isaouri. 


Gentlemen: 

k*e  are  In  receipt  of  your  letter  enclosing  a copy 
of  your  city  ordin  nee  which  le  os  follows; 

"Be  It  ordained  by  the  ooard  of 
ldertaen  of  the  City  of  slater  that 
the  ii  yor  and  City  Collector  be 
authorized  and  directed  to  enter  into 
a contract  with  the  U#  3,  Credit 
Jim  ;ce  Company  of  Sedalia,  kissourl, 
to  cseiat  the  City  Collector  in  the 
collection  of  r.  11  delinquent  taxes  due 
the  City  of  slater,  kiscouri,  for  1934 
and  prior  years,  in  accordance  with  the 
statutes  of  the  State  of  Juissouri. 
head  three  tiiaes  and  passed  this  6th 
day  of  hay,  1935* 

"This  ordinance  shall  beeo*ie  effective 
ianieqiately  upon  its  passage* " 


And  a contract  between  your  city  and  the  U*  3. 
Credit  Finance  Coupany  purporting  to  be  pursuant  thereto, 
said  contract  being  as  follows: 

"THld  entered  into  this  seventh 

day  of  hay,  1935,  Witnesseth: 

"In  accordance  with  the  action  tafcen  by 
the  dourd  of  r.lderaen  of  the  City  of 
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winter,  Missouri,  at  its  regular  session  on 
the  seventh  day  of  ka y,  1985,  directing  the 
kayor  and  the  City  Collector  of  Jlater, 
Missouri , to  enter  Into  a contract  with  tha 
U.  a.  credit  1 Inane • Company,  a Llcaourl 
corporation,  the  undersigned  parties  enter 
into  the  following  stipulations,  to-wi t : 

"That  the  said  U,  J*  Credit  Finance  Company 
be,  end  hereby  is,  employed  to  assist  the 
City  Collector  in  the  collection  of  all 
delinquent  taxes,  both  real  estate  end  per* 
aonal,  due  the  City  of  slater,  Missouri, 
delinquent  on  January  1,  1935,  all  as  pro* 
Tided  for  In  the  1988  session  Laws,  Uevised 
Statutes  of  Missouri,  and  as  rerised  by  the 
Missouri  State  Legislature  in  April,  1985, 
That  the  said  tf,  S.  Credit  Finance  Company 
shall  use  Ita  own  system  of  collecting  said 
delinquent  taxes  end  shall  have  full  power 
of  ottomey  In  the  prosecution  of  ita  work, 

"It  is  understood  and  agreed  by  and  between 
the  parties  hereto  that  the  face  value  of 
all  taxes  collected,  directly  or  indirectly, 
exclusive  of  interact,  penalties  and  costs, 
shall  ba  paid  Into  tha  Treasury  of  the  City 
of  Slater.  Upon  payment  to  the  City  of 
Slater  the  face  amount  of  the  tax  paid,  and 
to  the  City  Collector  and  City  Clerk  their 
respective  fees,  the  balance  of  such  tax 
payuwnt  ahull  be  allowed  said  Li.  ->•  Credit 
Finance  Company  as  full  compensation  for 
its  services, 

"It  is  understood  and  agreed  by  all  the 
parties  : areto  that  the  following  terms  and 
regulations  shell  ovrrn  In  the  carrying  out 
of  this  contract. 

"This  cc:.*:  r et  shall  remain  in  full  force  and 
affect  so  loni.  as  any  real  and  personal  pro* 
party  taxes  covered  by  the  terms  of  this  oon* 
tract  re.-utin  delinquent  and  unpaid,  not  to 
exceed  a period  of  one  year. 

"All  chocks  issued  in  payment  of  delinquent 
taxes  shall  be  made  out  to  the  City  Collector 
of  the  City  of  slater,  Missouri,  and  dl  cuah 
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payment i-  shall  he  uaue  to  the  City  Collector, 
or  to  such  party  as  may  be  designated  by  the 
City  Colleotor,  of  the  City  of  Slater,  ..  isaouri. 

"The  office  of  the  City  Colleotor,  of  the  City 
of  slater,  i.iceouri,  shall  be  headquarters 
for  the  U.  S.  Credit  Finanoe  Company  in  the 
prosecution  of  this  work. 

"A  weekly  aooounting  shall  be  had  between 
the  City  Colleotor,  and  the  U.  3.  Credit 
Finanoe  Conpany.  At  these  accountings  all 
fees  rljhtly  due  by  law  to  the  City 
Colleotor  and  the  City  Clerk  shall  be 
accounted  for  and  paid  to  the  eald  respective 
offloer$,  and  sll  corral  esiona  and  fees  right- 
fully due  the  said  U.  3.  Credit  Finance 
Conpany  shall  be  accounted  for  and  paid  to 
the  U.  i.  Credit  finance  Conpany.  and  the 
receipt  of  J,«  k.  Fluhart  as  president  of  the 
U.  S.  Credit  Finance  Company  for  such  sums 
reoelved  shall  operate  as  a full  and  complete 
releese  to  the  City  of  clater,  Missouri,  and 
to  the  City  Collector,  for  all  oolleetion 
charges  on  the  part  of  said  U.  S.  Credit 
Fln&noe  Company  on  the  collections  mads  up 
to  the  4ste  of  settlement.  As  to  installment 
payments  made  on  notes  said  U.  u.  Credit 
Finance  Company  shall  receive  at  the  tine  of 
the  weekly  accountings  ten  (10)  per  oent,  of 
the  amount  paid  In  such  installments  as  a 
part  of  the  commission  due  them,  the  balunoe 
of  ooi:xd,sslon  to  be  paid  them  when  the  entire 
note  or  notes  have  been  paid. 

"Mo  suit  shall  be  instituted  or  filed  for  the 
collection  of  delinquent  real  or  personal  pro- 
perty taxes  without  the  authorisation  of  the 
Board  of  Aldermen  of  the  City  of  slater,  kinsouri. 

"Witness  our  hands  on  the  day  and  yoar  first 
above  written. 

APFhOVkJ:  k.  L.  Maine,  : ayor  Frances  -tgleston, 

City  Collector 

U.  S.  Credit  Finance  Company, 

L.  h.  fluhart,  President 

This  la  a correct  copy  of  the  original  contract, 
Attest) 

S.  k.  Ixoadea,  deputy  City  Clerk.” 
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You  also  l|afor&  ua  that  one  of  your  city  ordinance* 
provide*  that  it®  city  collector  receive*  2$  per  cent  on 
all  licenses,  electric  light  and  water  chargee  and  all  other 
taxes  collected  by  him  as  full  coiaponsation  for  hi*  services, 
and  that  lection  7 of  Ordinance  r?o.  1550,  page  46,  provide* 
that  the  city  collector  shall  collect  all  fees  and  coate 
when  due  and  pay  the,  to  the  parties  to  whom  due,  end  as 
compensation  therefor  he  shell  receive  S per  cent  on  all  taxes 
and  interest  collected  by  him  and  paid  into  the  city  treasury* 

Stated  ter  -el y,  your  inquiry  is  this?  Has  a city  of 
the  third  class  t e right  to  enact  an  ordinance  empowering  the 
mayor  and  collector  to  enter  into  a contract  of  employment 
with  a collection  agency,  whereby  the  letter  collects  the  city 
taxes  in  the  name  of  the  city  collector,  the  collector  receiv- 
ing his  compensation  for  such  collections  ae  though  he  had 
collected  them,  ana  -here  the  principal  cf  said  taxes  is  paid 
to  the  city  by  the  collection  sgenoy  and  the  penalties  and 
interest,  or  either  of  them,  allowed  by  law  on  delinquent 
taxes  are  retained  by  the  collection  agency  as  its  compensation, 
is  such  course  lawful? 

Our  inforijutlon  le  that  the  City  of  slater  is  of  the 
third  clues  and  ;ve  apply  insofar  as  we  deem  pertinent  the  law 
applicable  to  cities  of  the  third  class  in  this  opinion* 

section  6721,  k*  L>,  L o*  1929,  provides  for  the  election 
of  certain  offlcere  in  such  cities  and  that  they  "may  elect  a 
mayor  and  such  other  officers  as  may  be  necessary  to  carry  this 
artiale  into  effect,  who  shall  hold  office  until,"  etc* 

Section  0725  provides  that  the  following  officers 
shall  be  elected:  "A  mayor,  marshal,  attorney,  police  judge, 
assessor,  collector  and  treasurer*" 

Section  6728  empowers  the  mayor  to  require  "as  often 
as  he  may  deoa  it  necessary"  any  officer  of  the  city  to  exhibit 
hie  accounts  and  record®,  end  make  written  report  to  the  council 
as  to  any  official  matter* 

Seotion  6729  declares  the  methods  of  removing  elective 

offlcere* 

lection  6730  requires  the  mayor  to  enforce  the 
ordinances,  etc*,  hod  Section  6732  requires  him  to  make  reports 
to  the  council  and  umon  other  things  to  show  the  estimated 
receipts  from  taxes,  etc* 
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section  673C  empowers  the  mayor,  with  the  approval 
of  the  council,  to  appoint  a street  commissioner  and  "such 
other  officers  as  he  may  be  authorized  by  ordinance  to  cppoint*" 

lection  6743  requires  nil  eleoted  or  appointed 
officers  to  have  con:  in  qualifications*  They  "must  be 
qualified  voters  under  the  laws  and  Constitution  of  this  state 
and  the  ordinances  of  the  city  * * * and  must  be  residents  of 
the  city*” 

Section  6744  provides  the  oath  the  officers  must  take 
tor or*  entering  upon  the  discharge  of  their  offloial  duties 
and  that  they  must  execute  a bond,  etc*,  and  that  if  such 
officer  falls  to  take  said  oath  or  give  said  bond,  "bis  office 
shall  be  deemed  vacant",  and  that  for  any  breach  of  the  condi- 
tlon  of  such  bond  such  city,  or  any  person  in  the  name  of  euoh 
city  "for  the  use  of  such  person"  may  institute  suit. 

seotion  6745  defines  an  officer  to  "Include  any  person 
holding  any  situation  under  the  city  government  or  any  of  its 
departments,  with  ctn  annual  salary,  or  for  a definite  term  of 
office*" 

section  6747  empowers  the  city  council  to  "fix  the 
compensation  of  all  the  officers  and  employees  of  ths  city; 
but  the  salary  of  on  officer  shall  not  ba  changed  during  the 
time  for  which  he  vat  eleoted  or  appointed*" 

section  6751  says  ths  duties  and  powers  of  officers 
ahull  be  prescribed  by  ordinance* 

section  6777  prescribes  the  duties  of  the  city  attorney, 
and  section  6778  provides  certain  things  with  reference  to  the 
city  counselor  ana  city  attorney* 

Section  6780  provides  that  on  January  1st  "of  each 
year  all  unpaid  city  taxes  shall  become  delinquent"  and  real 
estate  taxes  ere  "made  a perpetual  lien"  in  favor  of  the  city, 
and  that  "the  enforcement  of  all  taxea  authorised  by  this 
article  shall  be  made  in  the  same  manner  and  under  the  earn* 
rules  and  regulations  as  are  or  may  be  provided  by  law  for  the 
collection  and  enforcement  of  the  payment  of  stete  and  county 
taxea  * * * Irovided,  that  all  suits  for  the  collection  of  city 
taxes  shall  ba  brought  in  the  name  of  the  stete,  at  the  relation 
and  to  the  use  of  the  city  collector*" 

section  6781  defines  the  duties  of  the  city  collector: 

"It  shall  be  the  duty  of  the  council  to 
require  the  collector  annually,  on  the 
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firet  meeting  of  the  council  in  april 
of  each  year,  or  ee  aoon  thereafter  as 
may  be,  to  make  out,  under  oath.  Hate 
of  delinquent  taxea  remaining  due  and  un- 
collected for  each  year,  to  be  known  aa 
the  'land  and  lot  delinquent  list* 
and  the  'personal  delinquent  list.' 

It  rhall  be  the  duty  of  the  oouncll  at 
the  meeting  at  which  seid  delinquent 
11 e t shall  be  returned,  or  aa  aoon  aa 
may  be  thereafter,  to  carefully  examine 
the  same;  and  if  it  shall  appear  that  all 
proj  erty  and  taxes  contained  in  said 
11 etc  are  properly  returned  aa  delinquent, 
the  council  shall  approve  the  same  and 
eause  a record  thereof  to  be  entered  on 
the  journal,  and  cause  the  amount  thereof 
to  be  credited  to  the  acoount  of  the  city 
collector*  The  city  council  shall  cause 
the  land  and  lot  delinquent  list  and 
the  personal  delinquent  Hat  to  be  re- 
turned to  the  city  collector,  who  shall 
be  charged  therewith,  and  who  shall  pro- 
ceed to  collect  the  same  in  the  same 
. .enner  and  under  the  same  regulations  aa 
are  or  may  be  provided  by  law  for  the 
collection  of  delinquent  lists  of  real 
and  personal  taxea  for  state  and  county 
purposes:  > rovl  -.o  i.  that  all  suits  for 
the  collection  of  city  taxes  shall  be 
brought  in  the  name  of  the  stats,  at  the 
relation  and  to  the  use  of  the  city 
collector* " 


It  will  be  : oted  that  it  Is  the  collector's  duty  to 
make  out  the  delinquent  tax  list  and  is  the  duty  of  the  oouncll 
to  require  him  to  do  so  and  of  the  council  to  examine  it  and 
approve  it  and  to  show  the  sane  on  their  records  and  to  oharge 
the  olty  collector  ?/lth  It*  "The  city  council  shall  cause  the 
land  and  lot  dolinquent  list  and  the  personal  delinquent  list 
to  be  returned  to  tpe  eity  collector,  who  shall  be  charged 
therewith,  end  ho  phe  11  proceed  to  collect  the  t-vi  e In  the  same 
manner  and  under  tVie  same  regulations  as  Are  or  may  be  provided 
by  law  for  the  collection  of  delinquent  lists  of  real  und  personal 
taxes  for  state  and  county  purposes",  etc* 

The  oourts  with  uniformity  refuse  to  sanetlon  or  approve 
or  enforce  e^ree.  ents  which  are  against  the  public  welfare  on  the 
ground  that  they  are  against  public  policy.  The  question  to 
deter. line  is,  whether  the  contract  between  the  City  of  slater 
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and  the  Collection  /gency,  whereby  the  letter  takes  over  the 
duties  of  the  constituted  City  Collector  and  Is  paid  a certain 
sum  therefor,  fa lit  within  the  classification  of  contracts 
which  are  against  public  policy. 

13  C.  J.  4£9  states  the  law  as  follows: 

"And  if  an  agreement  binds  a party  to 
do  or  not  to  do  anything.  the  doing  or 
oi mission  of  which  Is  manifestly 
injurious  to  the  public  interests,  the 
oourtc  must  declare  it  contrary  to  oublie 
policy  and  therefore  Illegal  and  void.” 

Bo  an  agj-c  xnt  which  has  for  its  objeot  the  disabling 
of  public  agencies  from  performing  their  full  duties  to  the 
public  has  been  voided,  ilggins  /erry  Co.  v.  Chicago,  etc.  R. 
Co.,  126  Lo.  224;  Chouteau  v.  Union  K«,  etc.,  22  ko.  App.  266. 

13  C.  J.  429: 

"A  people  can  have  no  higher  public 
interest,  exoept  the  preservation  of 
thtlr  liberties,  than  integrity  in  the 
administration  of  their  government  in 
all  its  departments.  It  is  therefore 
a principle  of  the  common  law  that  it 
will  not  land  its  aid  to  enforce  a con- 
tract to  do  an  act  which  tends  to 
corrupt  or  contaminate,  by  improper  and 
sinister  influences,  the  integrity  of 
our  social  or  politioul  institutions, 
public  officers  should  cot  from  high 
consideration  of  public  duty,  and  henoe 
every  agreement  whose  tendency  or  object 
ia  to  sully  the  purity  or  mislead  the 
Jude. ~.eats  of  those  to  whom  the  high  trust 
is  confided  is  condesmed  by  the  courts. 

The  offioer  may  be  an  executive, 
ainlnietratlve,  legislative,  or  Judicial 
officer.  The  principle  is  the  same  in 
either  case." 

A promise  to  a collector  of  taxes  to  pay  blm  a tax 
in  consideration  that  he  will  forbear  to  colleot  the  same  in  the 
xiirier  required  by  law  has  been  held  void  as  contrary  to  publlo 
policy.  13  C.  J.  434;  Packard  v.  Tisdale,  50  lie.  376. 

In  the  latter  case  the  court,  speaking  of  the  enforce- 
ment of  a contraet  regarding  taxes,  says,  1.  e.  377: 
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"But).  In  the  present  case,  the  foundation 
of  liaintlff's  claim  rests  upon  hie 
onlaalon  to  do  hla  duty.  It  la  the  only 
consideration  of  the  plaintiff's  promise. 

An  o^gi-cement  by  a third  person  to  Indemnify 
an  otffioer  for  neglecting  hie  duty  * • • 
beln*-  founded  on  an  Illegal  consideration, 
le  void.  • • • So  a bond  given  to  an 
officer  to  induce  him  to  do  an  act  which  the 
lew  requires  of  him  as  a part  of  hie  duty, 
la  void.  • * • The  consideration  of  the 
defendant 'e  promise  was  the  plaintiff's 
neglect  to  perform  hla  duty.” 

15  C . J • , | • 445 , r ar.  379 ! 

"A  contract  le  invalid  as  against  public 
policy  the  tendency  of  which  le  to 
Induce  a breach  or  neglect  of  official 
duty." 

It  le  a wall  recognised  rule  that  cities  have  only 
such  powers  as  are  expressly  or  by  necessary  implication 
granted  by  the  legislature  of  the  state.  The  Constitution 
Is  the  limitation  upon  the  leg! dative  power  to  grant  to  cities, 
and  the  legislative  acts  within  the  constitutional  limitations 
are  the  limit  of  power  that  cities  may  exercise,  and  if  the 
legislature  in  granting  certain  powers  to  cities  has  defined 
the  uethod  of  exercise  of  those  powers,  then  the  cities  do 
not  have  the  authority  to  change  or  Modify  such  exercise  of 
power. 


43  C.  J.,  p.  215,  declares  the  lew  as  follows: 

"Since  a Municipal  corporation  Is  a 
creature  of  the  state,  continuing  Its  exist* 
ence  under  the  sovereign  will  and  pleasure 
of  the  state,  possessing  such  powers  and 
such  only  as  the  state  confers  upon  it, 
subject  to  addition  or  diminution  of  power 
et  the  state's  supreme  discretion, 
municipal  regulations  must  not  directly 
or  indirectly  contravene  the  general  law, 
nor  can  such  regulations  be  repugnant  to 
the  policy  of  the  state  sb  declared  in 
general  legislation.”  State  v.  hinsey, 

262  s.  457;  3x.  p.  Tarllng.  241  3.  w. 

929;  Taft  v.  -haw,  £64  ko.  531,  £25  A.  tf. 
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457 i a.  p.  Lamer,  281  Lo.  18,  218  3.  .. 

331;  St.  Loulo  v.  Bernard,  249  kO.  51, 

155  1.  J.  394,  41  L.  n.  A.  (14.  o.)  177, 

£7  L«  h.  (i<(  J.)  608. 

In  44  C.  J.,  p.  1544,  rer.  4457,  the  law  le  stated 

thus: 

"tfheife  charter  or  statutory  provisions 
designate  the  officers  to  collect 
municipal  taxes , such  officers  are  the 
only  persons  who  cun  sot  as  collectors." 

And  et  page  1345,  Per.  4441,  the  following: 

" vher«,  under  charter  or  statute,  it  is 
the  duty  of  a particular  city  officer  to 
collect  taxes,  a contract  iuade  with  any 
other  person  to  colleot  them  has  been 
held  ultra  vires. " ~>ee  the  cases  of 
Ft.  layne  v.  Lehr,  86  Ina.  62;  Gurley 
v.  hew  Orleans,  5 oo.  659. 


In  the  last  above  Indiana  case  on  a set  of  facts 
about  parallel  to  those  under  consideration  here,  the  oourt 
declined  to  enforco  the  contract.  In  that  case  there  was  a 
largo  aaotmt  of  delinquent  city  taxes  und  a communication  was 
referred  to  the  coiaolttee  of  the  cotujon  council  on  finance, 
assessments  and  taxes,  this  committee  being  authorized  by  the 
eity  to  act  in  such  i .attar  and  employ  come  person  to  act  as 
deputy  collector  of  said  taxes  and  to  stake  such  agreement  as  to 
compensation  as  they  saw  fit.  This  committee  and  the  councilman 
requested  e third  party  to  so  act  and  thereupon  the  committee 
and  councilman  on  the  part  of  the  eity  and  the  third  party 
entered  into  a contract  by  which  the  third  party  was  to  colleot 
the  unpeid  delinquent  taxes  and  to  receive  in  compensation  for 
his  servioes  in  that  behalf  s sis  equal  to  13  per  centum  of  the 
amount  so  collected  by  him.  Pursuant  thereto  this  third  party 
entered  upon  and  performed  these  services,  The  city  end  its 
council  knew  that  such  services  were  being  performed.  Under 
this  contract  $86,78Q.OO  were  collected.  The  point  was  raised 
in  the  case  that  the  city  had  no  power  to  contract  thus  with 
the  third  party  for  the  performance  of  duties  enjoined  by  law 
upon  the  city  tic  ...urer,  to  collect  delinquent  taxes,  and  pay 
him  fees  therefor,  to  which  the  city  treasurer  wee  entitled,  and 
because  such  a contract  or  agreement  was  ultra  vires.  The 
Supre.  c Court  of  Indiana  in  ruling  the  case  stated: 

"In  Lections  3085  and  3087,  H.  8.  1881, 

It  is  made  the  duty  of  the  city 

t i uaeurer  to  oolleet  the  city  taxes. 
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delinquent,  current  an!  unpaid;  and 
in  those  and  the  following  sections 
euch  treasurer  alone  Is  clothed  with 
the  power  to  enforce  the  collection 
of  subh  taxes*  In  the  general  laws 
of  the  state  for  the  incorporation 
of  cities  ure  here  been  unable  to 
find  : ny  provision  which  would 
authorize  or  empower  the  appellant, 
or  lt$  common  council,  to  appoint, 
euploy,  contract,  or  agree  with  the 
appellee  for  the  collection  of  delinquent 
or  unpaid  city  taxee,  or  to  pay  hie  for 
his  services  in  making  such  collections* 
The  appellant  was  not  authorized  by  law 
to  make  the  agreement  with  the  appellee, 
which  is  the  basis  of  the  first  paragraph 
of  hi  4 complaint,  nor  to  enter  into  the 
contract  with  him,  which  la  counted  upon 
in  the  sooond  paragraph*  ^uch  agreement 
or  contract  war,  we  think,  an  unwarranted 
Interference  on  the  part  of  the  common 
council,  or  rather  of  its  committee,  with 
the  ppwers  and  duties  expressly  conferred 
by  la*  upon  the  city  treasurer,  and  was 
beyond  the  scope  of  its  powers  in  the 
premises,  we  are  of  opinion,  therefore, 
that  the  alleged  agreement  or  contract, 
on  the  part  of  the  appellant  with  the 
appellee,  was  ultra  vires  and  void." 


Likewise  in  issouri  it  is  the  duty  of  the  city  collector 
to  collect  the  city  taxes*  The  state  law  say*  so  and  definitely 
hae  spoken  the  course  that  must  be  followed  by  the  various 
officers  charged  with  the  duty  of  collecting  the  city  taxes* 

The  oity  council  of  later  had  no  authority  to  go  contrary  to 
that  state  law,  and  the  reasoning  in  the  Indiana  case,  supra, 
applies  with  equal  force  here. 

In  44  C*  J* , p*  1346,  I nr.  4463,  the  following  is 

stated: 

'While  tne  collection  of  municipal  taxes 
does  ojot  follow  the  method  used  in  collect- 
ing t»t*  ta  or  county  taxes  where  a different 
method,  of  collecting  municipal  taxes  ie 

Provided,  the  state  or  county  method  prevails 
f ths  statute  so  provides,  in  which  case 
ohangee  made  in  the  state  ...ethod  apply  also 
to  tie  collection  of  municipal  taxes*"  (Cares 
cited.) 
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The  Constitution  of  1 IbpoutI,  3ectlon  18  of  rtlcle 
II,  paj  o 67  of  hevisod  Jtatutes  of  Issouri,  19T9,  provides: 

"That  no  person  elected  or  appointed  to  any 
office  or  employment  of  trust  or  profit 
under  the  luW6  of  this  State,  or  ny 
oi-.in.jacc  of  any  municipality  in  this  Stato, 
shall  hold  saoh  office  without  personally 
devotl;nc  his  time  to  the  performance  of  the 
duties  to  the  sa-me  belonging*" 

If  the  course  your  city  has  followed  were  approved, 

It  would  lead  to  no  end  of  Inefficiency  and  neglect  by  the 
offieials  In  whon  the  law  lntrusta  the  responsibility  and  duty 
of  personal  action,  to  merely  collect  the  salary  or  fee.  If 
thle  policy  were  approved,  then  the  various  officers  from  the 
highest  to  the  lowest  could  "farm  out”  their  official  duties 
and  the  will  of  the  people  would  be  ignored  and  subverted, 
tfhen  the  public,  whether  at  popular  election  or  by  a board  or 
council,  votes  for  a candidate,  the  personal  qualifications  of 
the  candidate  are  largely  the  things  weighed  by  the  voter*  The 
eandicate'e  views  us  to. the  duties  of  the  of floe  sought  nd  his 
faithful  efficiency  in  c rrylng  out  those  views  if  Inducted  into 
offioe  are  largely  determinative  in  his  selection,  and  the  re- 
quirement of  the  Constitution  that  he  lend  unto  the  people  his 
er^on  1 services  in  discharging  the  duties  of  his  office  doubt- 
less is  the  expression  of  the  result  of  that  background  and  reason* 

The  public  is  entitled  not  only  by  the  express 
constitutional  and  statutory  previsions  to  the  faithful  personal 
cervices  of  the  officer  elected,  but  those  rights  are  also  safe- 
guarded by  the  general  and  cocsaon  law,  and  any  agreement  the 
tendency  of  which  in  operation,  regardless  of  the  righteous 
Intention  in  the  particular  Instance,  is  to  destroy  or  liapalr  the 
faithful  discharge  of  official  duties  will  be  avoided  by  the 
courts  as  contrary  to  public  policy  «-ad  against  the  public  welfare* 
The  public  policy  of  the  state  is  expressed  and  defined  by  the 
Constitution,  the  statutes,  the  court  decisions,  and  long 
established  and  approved  practice,  and  when  a contract  counter  to 
such  public  policy  la  entered  into  It  is  void* 

another  objectionable  feature  of  the  oontract  is  the 
provision  thereof  that  no  suit  shall  be  filed  to  collect  delinquent 
taxes  .ithout  the  authorisation  of  the  Board  of  .ldermen  of  said 
city*  The  statutes  oif  Missouri  having  defined  the  rights  and 
duties  of  the  collector  with  reference  to  the  collection  of 
delinquent  taxes,  of  course  the  city  council  ha6  no  power  to 
require  the  withholding  of  tax  suits  until  they  consent  to  the 
filing  of  the  same*  In  order  for  this  program  to  be  suets ined 
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it  would  be  necessary  to  conclude  that  the  city  council's  rights 
supersede  and  hare  greater  authority  then  the  state  legislature 
has,  when  of  course  the  converse  is  true* 

There  are  other  features  we  deem  objectionable,  but  we 
shall  not  further  lengthen  this  opinion  by  adverting  to  them* 

If  the  delinquent  city  taxes  have  not  been  reduced  to 
judgment,  the  1935  act  passed  by  the  56th  General  ssembly, 

Senate  Bill  No*  143,  approved  ~pril  £9,  1935,  with  an  eiuergency 
clause,  eliminates  the  intorest  and  penalty  such  as  accrued  prior 
to  Jeoomber  31,  1934,  on  taxes  that  were  delinquent  for  the  year 
1934,  1*  e*,  on  January  1,  1935,  regardless  of  whether  the  taxes 
beeame  delinquent  on  January  1,  1934,  or  any  year  prior  thereto* 

A former  opinion  of  this  office  construing  this  tax  law  to  have 
the  meaning  as  herein  stated,  is  enclosed  herein*  (bee  opinion 
dated  July  19,  1935,  to  lion*  Kerry  C*  3alveter,  Prosecuting 
Attorney,  lettic  County.)  The  taxes  are  paid  in  full  by  pay- 
ment  of  the  original  tax  and  such  penalties  as  would  and  do 
accrue  on  taxes  that  became  delinquent  on  January  1,  1935,  If 
paid  after  the  1935  act,  supra,  became  effective,  to-wit,  on 
April  29,  1935,  and  no  greeter  amount  Is  required  to  pay  a 
given  amount  of  taxes  that  became  delinquent  In  1933  or  1932, 
or  any  year  prior  thereto,  than  is  required  to  pay  the  taxes 
that  first  became  delinquent  In  the  year  1935* 


CQhwLUilOM 


<e  ere  of  thi  opinion  that  the  btate  of  Missouri, 
exercising  its  sovereign  power,  hae  definitely  by  the  state  laws 
defined  the  machinery  and  officers  required  to  act  in  the  col* 
lection  of  the  city  taxes  of  slater,  and  has  definitely  prescribed 
the  duties,  liabilities  and  responsibilities  of  the  city  collector 
thereof;  that  It  j.e  the  city  collector's  duty  to  follow  said 
directions,  and  that  the  City  of  bluter  doea  not  and  did  not  have 
the  authority  to  change  or  vary  from  the  course  bo  defined  by 
the  atute  which  the  collector  should  follow;  that  to  permit  the 
oollector  to  receive  emoluments  of  said  office  while  not  doing 
the  collecting  as  required  by  the  atate  law  would  be  subversive 
of  the  public  welfare,  and  that  the  employment  of  such  seoond 
party  collection  ^genoy  and  paying  raid  Agency  the  penalties 
provided  by  law  above  the  principal  of  the  taxee  is  un  unjustified 
expense  to  the  city  and  would  tend  toward  undermining  the 
efficient  and  proper  admini strati on  of  the  duties  of  the  offloe 
of  city  collector,  and  that  the  agreement  between  the  City  of 
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Slater  and  the  Collection  Agency  ie  contrary  to  public  joIIcy 
la  ultra  vires,  illegal  and  void.  ' 


Yours  v*vy  truly. 


.jaeietant  Attorney  General. 


APPhGVnS: 


EariSok3»ick, 

attorney  General 


D«:HR 


TAX.! -I  ON: 


O.vn^r  entitled  to  redeem  within  two  years  after  tax  sale, 
llortgagee , although  purchasing  at  tax  sale,  can  not 
prevent  sane. 


July  £5,  1935. 


Lr«  G.  k.  lireidoriBtein, 
iuitoica , Missouri. 


->car  air: 


This  will  acknowledge  receipt  of  your  inquiry 
which  Is  ob  follows: 

I would  like  to  hare  the  opinion  of 
your  department  upon  the  following 
matter  which  is  now  pending  with  our 
county  Collector  of  ivevenue. 

".  bout  nine  iuonths  ago  a mortgage 
holder  bought  at  a Tax  ~>ale,  e piece 
of  land  on  which  he  held  a mortgage, 
ihe  owner  at  that  time  wue  the  son 
ahd  only  heir  of  a father  who  gave 
t!  e mortgage.  This  eon,  the  present 
o/ner,  is  now  reedy  to  redeem  the 
land  from  the  tax  sale  and  offers  the 
money  to  our  Collector.  The  purchaser 
et  the  tax  sale  contends  that  the 
oj-ner  has  no  right  to  redeem  since  he, 
the  purchaser,  was  a mortgagee  end 
also  hud  an  Interest  In  the  land. 

>es  the  owner  here  £ right  to  redeem, 

- houl..  t>  o police  tor  of  x.  e venue 
accept  hl£  gonsy  on  t.e  reaei.pt ioim  " 


section  9956a  of  the  Jones-Lun&er  Lew,  Lews  of 
1933,  page  437,  provides  the  method  of  redeeming  lands  from 
a tax  sale  and  is  as  follows: 


The  owner  or  oocupant  of  any  land  or 
let  sold  for  taxes,  or  nny  other  per- 
sons having  an  Interest  therein,  ay 
redeem  the  sane  at  any  time  during  the 
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two  years  next  ensuing,  in  the  follow- 
ing manner:  By  paying  to  the  county 
collector,  for  the  use  of  the  purchaser, 
his  heirs  or  assigns,  the  full  sum  of  the 
purchase  money  named  in  his  certificate 
of  purchase  and  all  the  costs  of  the 
sale  together  with  interest  at  the  rate 
specified  in  such  certificate,  not  to 
exceed  ten  percentum  annually,  with  all 
subsequent  taxes  which  hare  been  paid 
thereon  by  the  purchaser,  his  heirs 
or  assigns,  with  interest  at  the  rate 
of  eight  per  centum  per  annum  on  suoh 
taxes  subsequently  paid,  and  in  addition 
thereto  the  person  redeeming  any  land 
shall  pay  the  costs  incident  to  entry 
of  recital  of  such  redemption.  Upon 
deposit  with  the  county  collector  of 
the  amount  necessary  to  redeem  as  herein 
provided,  it  shall  be  the  duty  of  the 
county  collector  to  mail  to  the  pur- 
chaser, his  heirs  or  assigns,  at  the 
last  postoffice  address  if  known,  and 
if  not  known,  then  to  the  address  of  the 
purchaser  as  shown  in  the  record  of  the 
certificate  of  purchase,  notice  of  such 
deposit  for  redemption.  Such  notice, 
given  as  herein  provided,  shall  stop 
payment  to  the  purchaser,  his  heirs  or 
assigns,  of  any  further  interest  or 
penalty.  In  case  the  party  purchasing 
said  land,  his  heirs  or  assigns,  fails 
to  take  a tax  deed  for  the  land  so  pur- 
chased within  six  months  after  the 
expiration  of  the  two  years  next  follow- 
ing the  date  of  sale,  no  interest  shall 
be  charged  or  collected  from  the 
redempt loner  after  that  time." 


Section  9960c  provides  that  a mortgagee  may  pay 
the  back  taxes  and  that  thereupon  the  amount  of  his  mortgage 
is  to  that  extent  Increased,  and  the  increased  total  debt 
shall  bear  interest  at  the  rate  specified  in  the  mortgage* 

The  mortgagee  is  amply  protected  by  said  sections. 
He  can  pay  the  tax  if  he  so  desires  and  he  continues  to  have 
the  same  security  for  his  loan  that  he  had  prior  to  the 


Mr. 


G.  h.  Brel dene tain 


3- 


July  85,  1035 


proposed  sale  excapt  that  he  has  his  secured  debt  inorenaed 
by  V 9 amount  of  paid  taxes  paid  by  him. 

The  Jonee-i  unger  Law  was  not  in  uny  sense  intended 
to  perform  the  duties  of  a foreclosure  of  a deed  of  trust. 
The  law  is  well  defined  as  to  the  t hints  that  are  to  bo  done 
in  foreclosing  a deed  of  trust. 


The  tax  able  in  no  way  affects  the  lien  of  the  deed 
of  trust  exeept  that  the  taxes  must  be  paid. 

The  holder  of  the  deed  of  trust  has,  Independent  of 
the  tax  sale,  hia  right  of  foraclosure  and  he  must  exercise  it 
in  the  regular  way  in  order  to  aequire  title  under  It.  he 
oan  not  prostitute  the  Jonts-i..  unger  Law  end  thereby  acquire 
under  Its  operation  the  rights  that  ha  would  be  entitled  to 
as  purchaser  under  the  foreclosure  of  hie  deed  of  trust. 


CONCLUSION 


It  la  our  opinion  that  the  owner  has  the  right  to 
redeem  the  land  any  time  within  two  years  after  the  sale 
thereof,  end  it  lb  the  duty  of  the  collector  to  ocoept  the 
tender  If  made  within  that  time. 

The  fact  that  the  mortgagee  purchases  the  tax  certifi- 
cate at  the  sale  does  not  preclude  the  owner  from  redeeming. 


Yours  very  truly. 


LtlsJUt  .<AT*0K, 

Assistant  Attorney  General. 


/iPi  H0VJL>: 


nTTEmrrozr" 

attorney  General. 


LIS 3 CUR I RELIEF  AMD  RECON- 
STRUCTION COi,:  ISSION: 


Exempt  from  payment  of  tonnage 
inspection  fee  for  drought  feeds. 


Lr*  c*  C*  hre shears, 
Commissioner , 

Department  of  agriculture , 
Jefferson  City,  . issouri. 


Dear  Sir: 


ie  wish  to  acknowledge  your  request  for  an  opinion 
dated  July  25,  19$5,  wherein  you  state  as  follows: 

"*e  have  a controversy  with  the 
Missouri  Relief  and  Reconstruction 
Commission  or  i issouri  hural  Rehabili- 
tation Corporation  regarding  two 
commercial  feeds,  to-wit: 

Murouth  Relief  Horse  and  « ule  Feed, 
and  ¥ odder  molasses  . ixed  Feed, 
registered  under  the  provisions  of 
the  ^.lsaouri  Feed  Law,  section  12666, 
rtlele  23,  Revised  statutes  of 
Missouri.  1929,  a copy  of  each  regis- 
tration is  herewith  attached* 

"The  point  at  issue  is  whether  the 
i..i8$ouri  Relief  and  Reconstruction 
Co.mti&cion  or  the  Missouri  Rural 
Rehabilitation  Corporation  should, 
under  section  12666  Revised  Statutes 
Missouri,  1328,  pay  to  the  Ltate  of 
Riesourl  the  tonnage  Inspection  fee 
of  eight  cents  per  ton  on  the  feeds 
shown  in  statement  of  Wallace  crossley. 
Administrator  Missouri  relief  end  Re- 
construction Commission,  copy  of  which 
is  attached  hereto* 
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”»llll  you  kindly  furnish  us  with  an 
immediate  opinion  ss  to  whether  this 
tax  should  be  paid  to  the  Ltate  of 
Llssourl,  and,  if  so,  on  what  part 
of  the  feed  shown  In  the  statement 
attached  hereto." 


Tour  enclosure  from  Bon.  iallace  Cross ley,  Llssourl 
Relief  ^dalnistrator,  states  in  part  as  follows: 

"Recently  kr.  Layes  and  i*r.  Reed 
talked  to  Lr.  Klelnachmldt  regard- 
ing the  payment  of  feed  Inspection 
tonnage  fee  on  livestock  feed  sold 
through  the  Commission* 

"Uur  accounting  deportment  has  fur* 
nishod  me  with  the  following  figures 
on  mixed  feed  Bold  through  the 
Commission* a Livestock,  Teed  and  weed 
Program* 

1.  Tons  of  feed  sold  for  oash  ...  17,602 

2.  Tons  of  feed  sold  on  relief 


orders  15,344 

Total 32,946 


"Llssourl  produced  in  1934,  approximately 
10  million  bushels  of  corn*  Normally 
this  state  produces  an  average  of  150 
million  bushels  and  feeds  1Q0  million 
bushels  of  oorn.  Last  year  production 
of  hays,  pasturage,  and  roughagee  was 
less  than  one  half  the  normal*  It  woe 
this  situation  that  caused  the  Llssourl 
Relief  and  Reconstruction  Commission  to 
ooue  to  the  eld  of  Llssourl  livestock  men. 

"The  program  of  the  Llssourl  Relief  end 
Reconstruction  Commission  insofar  as  the 
Llssourl  farmer  was  concerned,  was  planned 
to  minimi re  the  effect  of  the  1934  drought 
aa  far  as  possible  through  making 
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available  rye,  wheat,  and  barley, 
for  seeding  during  the  late  summer 
end  early  fall  months  of  1934) 
conserve  fodder  which  would  otherwise 
not  have  been  conserved  and  distributed 
to  the  livestock  industry  in  the  state; 
ti  e conservation  and  distribution  of 
seed  oorn;  the  distribution  of  blaokstrep 
molursea,  in  order  that  l.lssouri  might 
make  the  uost  cpeedy  recover  possible, 
once  more  favorable  conditions  have  come 
to  the  aid  of  the  Missouri's  livestock 
and  grain  growing  business* 

"tfe  realize  the  prime  importance  of 
giving  assistance  to  llvestook  and 
poultry  owners  in  the  state  who  were 
unable  to  provide  feed  by  any  other 
means,  es  their  llvestook  and  poultry 
re  presented  to  then  the  basis  of  fatally 
need. , or  actual  subsistence* 


"Through  instructions  from  the  federal 
Mmergenoy  helief  Administration, 
Washington,  D*  C*,  we  were  Instructed 
to  turn  over  all  proceeds  realized 
through  the  sale  of  drouth  relief  feed 
to  the  Missouri  kurel  rehabilitation 
Corporation*  This  procedure  wee  neces- 
sary due  to  the  fact  that  the  Commission 
did  not  have  any  corporate  Identity, 
therefore,  could  not  contract  with 
dealer^  or  handle  notes  acoepted  on  feed 
s^lea. 

"The  above  facts  hsve  been  outlined 
briefly  in  order  that  70 u would  be 
advised  of  our  efforts  to  aid  the  Missouri 
farmers* 

"i>ue  to  the  fact  that  we  are  a Jtate 
Com.ilssion  dispensing  federal  end  Jtate 
funds  on  u charitable  basis,  we  do  not 
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feel  that  we  col*o  under  the  statutory 
provisions  for  the  payment  of  a feed 
tax  or  inspection  fee*  >*•  are  filing 
with  you  our  sales  figures  as  above 
listed,  but  request  that  an  inspection 
fee  or  feed  tax  be  waived  by  your  de~ 
parti^ant.” 


From  our  understanding  of  the  enclosure,  the  Federal 
Emergency  relief  ^dulni  at  ration  purchases  out  of  the  funds 
granted  for  relief  within  the  State  certain  drought  feeds  to  be 
sold  to  farmers  on  relief  rolls  ond  who  are  unable  to  provide 
same*  Funds  used  in  the  purchase  end  distribution  of  such 
feeds  are  furnished  by  the  United  States  Government,  granted 
for  relief  in  the  state,  and  are  not  treated  ae  funds  which 
may  be  considered  to  be  “state  funds”  which  are  deposited  In 
the  Jtato  Treasury,  nor  are  they  disbursed  by  reason  of  any 
legislative  appropriation  or  paid  by  warrants  drawn  by  ths 
designated  state  officials. 

This  department  passed  upon  a similar  question  in  an 
opinion  adureeeed  to  kr*  H*  11*  Talbot  of  the  klseourl  relief  k 
Reconstruction  Commission,  under  date  of  December  20,  1934,  s 
copy  of  which  we  are  enclosing , wherein  it  wee  held  that  the 
Rail of  Commodities  Division  of  the  emergency  Relief  Administration 
was  o.i : titled  to  the  same  privileges  ond  immunities  respecting 
the  . .lsBouri  motor  Vehiele  Fuel  tax  as  la  accorded  to  any  other 
agency  or  instru  Vitality  of  the  United  states  Government* 

The  enclosure  states  that  the  Federal  kmergenoy  Relief 
administration,  Washington,  i>*  C*,  has  instructed  the  Missouri 
Relief  k Reconstruction  Commission  to  turn  over  all  proceeds 
realized  through  the  sale  of  drought  relief  feeds  to  the 
klseourl  Rural  rehabilitation  Corporation,  a division  of  the 
klseourl  Relief  k deconstruction  Commission,  thus  making  it 
clearly  evident  that  the  Federal  Government  at  all  tlmse  re- 
tains title  and  control  of  the  funds  and  power  and  authority 
to  supervise,  direct  and  disburse* 

As  was  stated  in  the  enclosed  opinion,  "It  la 
peculiarly  inappropriate  that  the  iitate  of  Missouri  should 
require  and  demand  any  exaction  whatsoever  upon  the  privilege 
of  disbursing  relief  comodltlee  in  this  Dtate." 
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iroai  the  foregoing,  we  are  or  the  opinion  that  the 
Missouri  hurnl  Rehabilitation  Corporation,  a division  of  the 
tJLesouri  relief  & Reconstruction  Ooaaiseion,  being  an  agency 

tbe  Uaite<i  states  Government , is  exempt 

Sc?i™8ilS*lt^.'5a.\o!n?Si;.1“i,"tion  f“  ,e  pro,1<1*d  “y 


Yours  very  truly. 


SiL*  Utiiv  B^tWYjfitS , 

Assistant  Attorney  General* 


aFPKOYUU* 


i nar  UcwmicK, 

Attorney  General* 


«G3: 
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» LIQUOR  LICENSE: 


immaterial  whether  state,  county  of  city 
license  is  procured  first.  The  main  thing 
is  that  each  must  be  procured# 


~r.  P,  C.  breit , 

Prosecuting  Attorney, 
.ndrew  County, 
^Veiuah,  issouri* 


i.Tm  Breit: 


of 


Ihis  will  acknowledge  receipt  of  your  letter 
r -cent  date  which  Is  as  follows: 

action  2 Z of  the  Liquor  Control 
**}  provides  that  "xtolt  llquort  con- 
taining alcohol  in  excess  of  3«£  per 
c&ht  by  weight  and  not  in  excess  of 
5 |er  cent  by  weight  4 • 4 may  be 
sold  by  the  drink  at  retell  for 
coh&uctptlon  on  the  presses  where 
cold  v/hen  the  person,  ; c rtnerehlp  or 
corporation  desiring  to  cell  oslt 
11 juore  by  the  drink  at  retail  for 
consumption  on  the  preiaises  where 
solsi  shall  hare  be<t-n  licenced  so  to 
do  by  the  Incorporate  city  ond  county 
in  Nhleh  It  purposes  to  operate  his 
business  and  has  procured  his  license 
»o  to  do  from  the  ^tate  Supervisor  of 
Liquor  control  • llider  this  provision 
v.ould  a Supervisor  of  Liquor  control 
be  tiuthorlaed  to  Issue  a lioonce  for 
t e sale  of  5 per  cent  beer  by  weight 
on  the  practises  r»£erc,lesc  of  whether 
or  not  the  licensee,  or  applicant, 
had  first  obtained  licenses  froa  the 
Cltlr  end  County4?  In  other  words, 
could  the  supervisor  of  Liquor  Control 
authorise  the  sc.le  of  5 per  cent  beer 
ot  <my  &r.d  every  filling  station  alone 
the  public  high? ays  in  s County  which 
would  not  provide  for  a license 
authorizing  each  sales  or  where  the 
county  Court  whs  opposed  to  such  sales 
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and  refused  to  issue  or  provide  for 
licensing  of  aiime? 

"If  the  applicant  for  a licenae  should 
first  have  to  secure  license  from  the 
wity  and  county  before  he  would  be 
entitled  to  a lioenae  from  the  .iuper* 
visor  of  Liquor  control  then  it  would 
be  necessary  for  the  City  and  County  to 
provide  for  license  under  Lection  £5 
of  said  i.et  in  order  to  sell  5 per  cent 
beer  according  to  lr.w. 

Your  construction  of  action  22  will  be 
appreciated  as  1 have  been  c* lied  upon 
by  the  County  Court  for  my  opinion  in 
rojeru  to  Dane.’* 


heplyinfc  thereto,  we  do  not  consider  it  important 
hether  the  lleenucc  procures  hia  license  from  the  >uporvioor 
of  Liquor  Control  first  and  then  from  the  city  or  county 
authorities. 

The  no In  thin,  is  that  if  the  licensee  seeks  to  eell 
the  lioeneed  product  end  the  premises  tr«  located  out  in  the 
county,  he  must  procure  both  the  et&te  license  and  the  eounty 
license  before  he  can  legclly  eell  the  licensed  product.  The 
sane  observations  r pply  If  the  lioeneed  premises  < re  located 
within  the  corporate  limits  of  a city.  In  tbe  latter  event 
he  must  satisfy  each  of  three  bodies,  the  Supervisor  of  Liquor 
Control,  the  eounty  court.  : nu  the  city,  and  procure  the  lleense 
required  by  each  of  them  in  order  to  legally  eell  the  licensed 
curt  l ole. 


Very  truly  yours, 


.vft  uCVs^ : 


assistant  Attorney  General. 


hcnrrozrrrosr; 

attorney  Goner  1. 


TAXATION: 


Board  of  Supervisors  of  Drainage  District  '.annot 
delegate  County  Collector  to  remit  penalties. 


August  £0,  1935* 


Lr.  G.  A.  Brei denetein, 
Prosecuting  *t  tourney, 
Clark  County, 

Xaijolca , klese  uri  • 


Dear  sir: 


tie  wish  to  acknowledge  your  recent  request  for 
an  opinion  reading  ae  follows: 

"I  would  like  to  heve  the  opinion 
of  your  office  in  retard  to  the  follow- 
ing question: 

"A  Drainage  District  after  finding 
that  senate  Bill  143,  ae  passed  by 
the  recent  legislature,  did  not  apply 
to  special  assessments  of  drainage 
Districts  so  as  to  provide  for  the 
remission  of  penalties  on  such  assess- 
ments past  due,  votes  by  lta  Board  of 
Directors  or  Dupervisore  *that  ell 
penalties  and  interest  on  all  assess- 
ments due  said  Drainage  District, 
delinquent  for  the  year  1934  and  prior 
years  shall  be  computed  after  -ec ember 
31st,  1934  on  the  same  penalty  and 
interest  basis  as  the  assessirtents  de- 
linquent for  the  year  1934  until  paid. * 

"*A>e s this  authorize  the  County  Collector 
or  Revenue  to  receive  end  receipt  for 
such  prior  delinquent  assessments  due 
jr&inage  Districts,  and  remit  the  penalty 
and  Interest  as  provided  by  said  Drainage 
District  thru  its  Board  of  Supervisors? * 


August  0 , 1938 
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The  question  that  first  arises  is  whether,  the 
Legislature  having  failed  to  provide  for  remission  of  penalties 
on  assets  ..enta  duo,  a drainage  district  can  accomplish  same  by 
a vote  of  the  eu  e> visors  of  the  district. 

Our  court  in  the  ease  of  state  ex  rel.  mchit trick  v. 
hair,  63  3.  «.  (2d)  64,  1.  c.  66,  in  holding  that  the  Legis- 
lature has  a right  to  remit  penalties  imposed  by  law,  said: 

”ln  this  situation,  the  legislative 
power  to  resit  the  penalties  Involved 
here  is  well  settled  in  principle. 

In  keryland  v.  B.  k C.  K.  Ji.  Co.,  3 
ilow.  834,  11  L.  id.  714,  it  la  held 
that  the  Legislature  has  a right  to 
remit  penalties  Imposed  by  law.  'In 
this  aspect  of  the  case,'  the  court 
said  at  page  862  of  3 how.,  11  L.  3d. 

714,  'and  upon  this  construction  of 
the  ict  of  . -asembly,  we  do  not  under- 
stand that  the  right  of  the  state  to 
release  it  is  disputed.  Certainly 
the  power  to  do  so  is  too  well  settled 
to  admit  of  controversy.'" 

Having  determined  the  power  of  the  legislature  to 
remit  penalties,  the  uestlon  arises  whether  the  board  may  remit 
penalties  without  legislative  sanction,  as  we  find  no  authority 
in  our  statutes  giving  supervisors  of  a drainage  district  such 

power. 

61  C.  J.  1493,  in  dealing  with  remission  of  penalties, 

says: 

"ho,  also,  the  legislature  having 
power  to  remit  penalties  may  authorize 
or  require  local  officers  or  boards  to 
remit  penalties,  but  no  such  power 
existe  in  any  board  or  officer  unless 
conferrsu  by  statute. 

In  the  case  of  button  v.  keCleskey,  (Ark.)  200  3.  W. 
1032,  1.  c.  1033,  the  court  in  holding  that  the  .orkancaa  State 
Tax  Commission  did  not  have  the  power  to  remit  penalties  im- 
posed by  statute,  said: 
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"It  Is  too  plain  for  a recent  that 
t-va  stats  tax  counlealon  possesses 
no  i ueh  r'osrsr  as  It  attempted  to 
oxerolse  In  this  instanoe  of  reliev- 
ing delinquent  property  owner*  from 
ths  penalty  Imposed  by  the  statute* 

The  powers  of  the  tax  coned  salon  are 
limited  entirely  to  the  fixing  of 
Tries:  , end  do  not  ertsnd  to  the 
relief  of  penalties  Imposed  by  statute*" 

It  Is  true  that  the  above  c:  do  dee  Is  with  remission 
of  penalties  on  "taxes",  and  thet  generally  speaklnr  ”taxos" 
do  not  Include  special  benefit  assessments*  however,  we  ere 
of  the  opinion  that  the  principle  that  no  power  exists  In  s 
board  to  remit  penalties  unless  conferred  by  statute  applies 
as  well  to  assessment*  s it  does  to  taxes* 

Bavins  cot.e  to  the  conclusion  that  the  board  of 
su  ervisors  lacks  the  authority  to  re~it  penalties  on  assess- 
ments due  the  drcln'  ce  district.  It  is  dear  that  it  can  not 
delet/ite  the  oounty  collector  to  reeclve  ami  receipt  for  such 
delln  uent  assessments,  and  remit  the  penalties* 


Respectfully  submitted. 


ftU*  aJi  t 

&b latent  ttorney  -enerul* 


-PFR0V:v;: 

rarism nms:. 

Attorney  Gene  -el* 
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APPROPRIATION  ACT: 


) The  1933  Laws  remove  all  doubt  but  that 
) fees  received  by  any  Commission  from  any 
) source  must  be  placed  in  the  Sta«e 

Treasury;  and  can  only  be  withdrawn  from 
the  State  Treasury  by  an  Appropriation  Ac 
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Public  service  Commission 
. tate  of  . i8So\iri 
Jefferson  City*  Missouri 


Attention:  Mr.  James  P.  Boyd, 

General-  Counsel. 


Lear  Mr.  Boyd: 


This  is  to  acknowledge  your  letter  dated  September 
3,  1935,  as  follows: 

"The  Public  service  Commission  of 
. issouri  in  conference  with  Honorable 
Forrest  smith,  sta^e  Auditor,  decided 
that  it  desires  an  opinion  from  your 
department  upon  the  question  of  the 
right  of  the  Public  Service  Commis- 
sion under  senate  Bill  No.  161,  found 
at  pa_,e  322  and  following  pages  in 
Laws  of  1935,  especially  subsection 
(bj  of  section  5268  and  that  part  of 
subsection  (b)  found  on  pa0e  326 
which  is  in  the  following  words: 

’In  the  event  of  the  establishment 
of  any  port  or  ports  of  entry  or  exit 
the  expense  of  the  establlsluoent  and 
maintenance  of  each  such  port  shall 
be  paiu  out  of  the  receipts  at  each 
port  derived  from  the  sale  of  tempo- 
rary permits  to  interstate  cai  ‘leTs.* 

"In  view  of  the  statute  passed  and  in 
the  bawp  of  1933,  pa^es  414  and  415, 
entitled  'State  r re usury  and  Auditing 
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Departments:  Providing  for  eposit- 
ing  of  .ill  Pees,  Punds  and  moneys  in 
State  Treasury  with  Certain  Excep- 
tions,' has  the  Commission  authority 
under  Senate  Bill  No.  161,  as  found 
in  the  Lews  of  1936  above  referred 
to  and  especially  that  sentence  quoted 
above,  if  it  establishes  ports  of 
entry  and  exit,  to  collect  the  receipts 
for  temporary  permits  therein  mention- 
ed and  first  pay  out  of  suoh  receipts 
the  expenses  of  the  establishment  and 
maintenance  of  each  such  port  of  entry 
or  exit  and  if  any  balance  remains  of 
the  receipts  at  such  ports  of  entry 
or  exit  to  pay  the  remainder  into  the 
state  Treasury.  Or  will  the  Commission 
oe  compelled,  under  the  Laws  of  1933 
above  mentioned,  be  required  to  pay 
all  of  the  fees  and  receipts  at  each 
port  of  entry  or  exit,  as  above  referred 
to  in  the  Laws  of  1936,  into  the  State 
Treasury,  there  being  no  provision  in 
the  Laws  of  1936,  senate  Bill  No.  161 
above  referred  to,  for  the  payment  of 
the  expense  of  establishing  and  main- 
taining suoh  ports  and  no  appropriation 
made  by  the  Legislature  for  that  Durpose 
other  than  by  the  Bill  above  referred  to* 

"The  cublic  Service  Consuls  si  on  and 
Mr.  Smith  as  State  Auditor  would  be 
pleased  if  you  would  furnish  to  this 
department  and  to  him  the  opinion  of 
your  office  as  to  t e proper  construc- 
tion of  said  act  known  as  senate  Bill 
No.  161,  above  referred  to,  at  your 
earliest  possible  convenience,  for  the 
reason  that  unless  the  expenses  of  the 
establishment  and  maintenance  of  such 
ports  can  be  taken  first  from  the 
receipts  received  at  such  ports  and 
not  paid  into  the  State  reasury,  then 
it  would  be  impossible  to  establish 
such  ports  of  entry,  in  the  view  of  this 
department;  there  would  be  no  funds  pro- 
vided for  the  establishment  and  mainten- 
ance Ol  such  ports." 
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Laws  of  ; issouri,  1935.  page  322.  was  an  Act  passed 
by  the  58th  eneral  assembly  to  amend  Section  5268,  saws  of  Missouri* 
1931 . page  304.  and.  as  amended,  pertains  to  the  issuing  of 
temporary  permits  to  interstate  "carriers"  operating  on  the  high- 
ways and  provides  that  "Such  temporary  permits  shall  be  issued 
only  upon  the  payment  of  such  fees  as  may  be  designated  by  the 
Public  Service  Commission  etc."  Said  section  provides  further, 

"The  form  of  and  procedure  for  obtaining  such  temporary  permit 
shall  be  prescribed  by  the  Public  Service  Commission.  Such 
portB  of  entry  or  exit  may  be  established  by  the  Commission  as 
in  its  Judgment  may  be  necessary  for  the  proper  administration 
of  this  act." 

As  to  the  establishment  of  ports  of  entry  and  exit 
the  act  reads: 

"In  the  event  of  the  establishment  of  any 
port  or  port 8 of  entry  or  exit  the  expense 
of  the  establishment  and  maintenance  of 
each  such  port  shall  be  paid  out  of  the 
receipts  at  each  oort  derived  fro",  the 
sale  of  tempo rary  permits  to  interstate 
carriers." 


Your  question  concerns  whether  or  not  moneys  received 
by  virtue  of  the  sale  of  the  temporary  permits  must  be  deposit- 
ed in  the  state  ireasury,  or  if  the  expense  of  establishing 
and  maintaining  ports  of  exit  or  entry  may  be  paid  from  said 
moneys  before  the  balance,  if  any,  is  turned  into  the  State 
Treasury • 

It  is  to  be  noted  that  the  legislature  has  not  pro- 
vided in  the  act  thut  the  moneys  received  from  the  sale  of 
such  temporary  permits  shall  go  into  the  State  Treasury.  If 
the  legislature  had  so  provided,  the  answer  to  your  question 
would  be  comparatively  easy,  in  view  of  the  Constitution  of 
this  state.  Sans  such  a declaration  on  the  part  of  the 
Legislature,  Inquiry  must  be  had  to  determine  (1)  whether  or 
not  the  money  received  from  the  sale  of  the  temporary  permits 
is  public  revenue  or  State  money,  and  also  (2)  if  such  act 
violates  the  provisions  of  Article  IV,  Section  43,  and  Article 
X,  section  19,  of  the  Constitution  of  Missouri  or  (and)  the 
provisions  of  Laws  of  Missouri,  1933,  pages  414-415. 
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In  order  to  understand  the  intent  of  the  legislature 
in  enacting  Laws  of  Missouri,  1933,  pages  414-415,  recourse 
must  be  had  to  various  decisions  of  the  Supreme  Court  Inter- 
preting the  constitutional  provisions  (sunra)  relating  to 
state  moneys.  A reading  of  the  decisions  shows  that  the 
Supreme  Court  of  Missouri  drew  the  line  of  demarcation  con- 
cerning moneys  received  by  various  boards  or  commissions 
as  to  whether  or  not  same  was  public  or  State  revenue. 

There  seems  to  be  no  question  but  that  if  the  money 
collected  is  directed  by  the  Legislature  to  be  deposited  in 
the  State  Treasury,  then  such  money  may  not  be  withdrawn 
except  in  pursuance  to  an  appropriation  by  the  Legislature, 
in  view  of  section  19,  Article  X,  of  the  Constitution  of 
Missouri,  which  provides: 

"No  moneys  shall  ever  be  paid  out  of 
the  treasury  of  this  state,  or  any  of 
the  funds  under  its  management,  except 
in  pursuance  of  an  appropriation 
by  law;  ****#." 


In  State  ex  rel.  Kessler  et  al.  v.  Hackmann,  264 
S.  ft.  366,  1.  c.  367,  the  Supreme  Court  of  Missouri  said: 

“fcelatora  cite  the  case  of  State  ex  rel, 
v.  Wilder,  199  Ko.  470,  97  S.  W.  940, 
where  this  court  had  under  consideration 
funds  of  the  insurance  department,  to 
show  that  the  money  in  the  Insurance 
department  was  not  public  money  in  a 
sense  that  it  was  subject  to  be  appro- 
priated for  any  general  purpose.  That 
was  a mandamus  proceeding  seeking  to 
compel  the  state  auditor  to  issue  a 
warrant  in  payment  of  an  account  incurred 
by  the  insurance  department.  In  that 
case,  however,  the;-e  was  an  appropriation 
by  act  of  the  Logl sla jure . 

M On  the  other  hand,  this  court  has  held 
that  a fund,  raised  by  an  act  for  a 
special  purpose,  could  not  be  paid  out 
of  the  state  treasury  except  upon  an 
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appropriation  b an  act  of  the  Legis- 
lature. State  ex  rel.  Path  et  al.  v. 
Henderson,  160  :io.  190,  loc . cit.  £14, 
60  S,  I . 1095;  State  ex  rel.  v.  -or don , 
£36  o,  142,  loc.  cit.  158 , lTT  c.  A . 
403." 


In  the  case  of  State  ex  rel.  Gordon,  cited  above, 
there  was  an  appropriation  act  under  consideration,  and 
the  moneys  collected  vere  required  to  be  paid  Into  the 
State  "'reasury.  He  quote  from  the  dissenting  opinion  of 
Valliant,  C.  J. , pa_?e  189  (236  Mo.)* 

"As  to  relator's  first  point  1 do  not 
deem  it  necessary  to  say  more  than 
refer  to  the  game  law  itself,  which 
requires  the  money  collected  for 
hunter's  licenses  to  be  paid  Into  the 
State  Treasury,  and  then  refer  to 
section  43,  article  4,  of  the  Consti- 
tution * * * * *■ 


Section  43,  Article  IV,  of  the  Constitution  of 
Missouri,  provides  in  part  as  follows: 

"All  revenue  collected  and  moneys  re- 
ceived by  the  State  fro:n  any  source 
whatsoever  shall  go  into  the  treasury, 
and  the  >eneral  assembly  shall  have 
no  power  to  divert  the  same,  or  to  per- 
mit money  to  be  drawn  from  the  treasury, 
except  in  pursuance  of  regular  appro- 
priations made  by  law." 


It  is  to  oe  noted  that  the  above  constitutional 
provision  pertains  to  "revenue  collected  and  moneys  received 
by  the  state  from  any  source  whatsoever." 

The  Supreme  Court  of  Missouri  in  the  case  of  Ex  parte 
Luc&b,  160  Mo.  £18,  held  that  the  act  providing  that  the 
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members  of  the  Board  of  Barber  Examiners  were  to  receive 
compensation  of  $3.00  a day  and  railroad  expenses,  to  be 
paid  out  of  any  money  in  the  hands  of  the  treasurer  of 
the  board,  was  not  in  violation  of  Section  43,  Article  IV 
of  the  Constitution;  having  the  following  to  say  (page  226): 

"The  fourth  contention  is  not  well 
foundea  for  the  simple  reason  that 
section  43  of  article  4,  applies  only 
to  money  provided  for  and  received  by 
the  State.  The  money  authorized  to 
be  collected  under  this  act  is  not 
State  revenue,  but  is  simply  a pro- 
vision to  make  the  board  of  examiners 
self-suppor ting. " 


The  above  case  appears  to  be  determinative  of  your 
inquiry,  as  also  do  the  cases  of  State  ex  rel.  v.  alker, 
240  io.  708,  and  State  ex  rel.  v.  Board  oTHRegents,  264  S.  W. 
698. 

In  the  former  case  the  Supreme  Court  said  (1.  c.  723- 

725): 

"Is  the  statute  which  authorizes  the  pay- 
ment of  reasonable  expenses  incurred  in 
the  collection  of  this  inheritance  tax 
out  of  that  fund  while  yet  in  the  hands 
of  the  county  collector  a violation  of 
section  43,  article  4,  of  the  Constitu- 
tion* That  section  is  in  these  words: 

•All  revenue  collected  and  moneys  re- 
ceived by  the  State  from  any  source  what- 
soever shall  go  into  the  treasury,  and 
the  General  assembly  shall  have  no 
power  to  divert  the  same,  or  to  permit 
money  to  be  drawn  from  the  treasury, 
except  in  pursuance  of  regular  appro- 
priation made  by  law. • The  language 
is  ample  to  cover  not  only  all  revenue 
derived  from  general  taxation,  but 
moneys  collected  by  authority  of  the 
State  from  any  source  whatsoever;  it 
therefore  covers  moneys  derived  from  the 
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collateral  inheritance  tax.  It  does 
not  apply  in  a different  forco  or 
decree  to  one  than  to  the  other.  If 
the  literal  construction  contended 
for  by  relator  is  to  be  applied  to 
this  section,  then  It  means  that  the 
General  Assembly  can  ot  authorise  by 
statute  the  payment  of  fees  to  any 
officer  or  agent  out  of  the  money  he 
may  collect  for  the  State,  but  he 
must  pay  it  all  into  the  treasury,  and 
wait  until  the  !'eneral  Assembly  meets 
and  makes  an  appropriation  to  pay  him 
for  his  services.  That  has  never  been 
the  course  of  dealing  between  the 
State  and  the  collectors  of  its 
general  revenue  or  of  its  other  taxes. 
The  officers  making  the  collections  have 
always  been  permitted  to  retain  the 
fees  fixed  by  statute  as  their  compen- 
sation; such  was  the  course  of  dealing 
when  the  present  Constitution  was 
adopted,  it  had  been  for  many  years  be- 
fore. and  it  ha  8 been  so  ever  since. 

"Kelator  seems  to  concede  that  such  has 
been  the  practice,  but  it  seeks  to  draw 
a distinction  between  fixed  fees  and 
fees  that  are  to  be  fixed.  If  we  are 
going  to  adhere  to  the  letter  of  this 
section  we  must  say  that  it  applies  to 
fixed  fees  as  well  as  fees  to  be  fixed; 
if  we  say  that  it  does  not  apply  to 
fixed  fees  that  have  long  been  allowed, 
then  we  depart  from  the  letter  and 
inject  an  exception  by  interpretation, 
and  if  we  make  an  exception  of  one  for 
a certain  reason  we  should  make  an 
exception  of  another  that  comes  under 
the  same  reason.  The  convention  which 
framed  our  Constitution  was  composed 
of  men  who  knew  what  the  law  on  this 
subject  then  was  and  if  they  had  under- 
stood that  this  section  was  liable  to 
be  construed  as  applying  to  the  payment 
for  services  rendered  in  collecting  the 
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revenue  they  would  doubtless  have  made 
some  provision  to  meet  that  condition* 
because  payment  for  such  services  out 
of  the  funas  before  they  were  paid  into 
the  treasury  had  always  been  allowed 
by  statute*  and  also  because  it  would 
naturally  impede  or  hinder  the  State 
in  collecting  its  revenue  unless  such 
payments  were  so  allowed* 

"The  reason  for  allowing  the  county 
collector  to  retain  hie  commissions  is 
that  hie  services  were  necessary  in 
collecting  the  tax*  and  that  reason 
applies  as  well  to  the  services  of  the 
legal  counsel  in  the  collection  of  the 
inheritance  tax  as  it  does  to  the  serv- 
ices of  the  collector.  e do  not  say 
that  the  one  is  as  necessary  as  the 
other*  because  the  services  of  the 
collector  are  indispensable  in  every 
instance*  whilst  the  services  of  an 
attorney  may  be  necessary  in  some  cases 
but  not  in  others*  therefore  the  statute 
has  given  the  State  Auditor  authority 
to  retain  counsel  only  when  in  his  judg- 
ment it  is  necessary,  but  when  it  is 
thus  determined  that  the  services  are 
necessary  there  is  no  more  reason  for 
allowing  the  collector  to  retain  his 
commissions  out  of  the  fund  collected 
than  there  is  for  the  payment  of  the 
attorney  out  of  the  same  fund.  It  has 
always  been  the  policy  of  the  State  to 
allow  payment  out  of  taxes  collected 
not  only  to  the  county  collector  of 
general  taxes*  but  to  the  officer  in- 
trusted with  the  Issuance  of  licensee 
and  the  collection  of  license  tax  a* 
and  if  we  should  now  -4.ve  to  section 
43*  article  4*  the  construction  con- 
tended for  by  relator  we  would  not 
only  overturn  a settled  policy*  but 
bring  confusion  in  the  collection  of 
the  revenues  of  the  State.  The  en- 
eral  Assembly  is  forbidden  by  this 
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section  to  divert  from  the  state 
treasury  the  fund  arisin,  from  the 
inheritance  tax.  but  it  is  not  a 
diverting  of  that  fund  for  the 
general  assembly  to  provide  for  the 
payment  of  reasonable  compensation 
for  nocess&ry  services  rendered  in 
its  collection. 

"The  writ  of  mandamus  is  denied." 


In  the  latter  case  the  Supreme  court,  en  Banc,  said 
(1.  c.  699): 

"The  moving  cause  for  the  incorpor- 
ation of  these  restrictions  in  the 
Constitution  was  to  put  an  end  to 
an  era  of  extravagance  and  waste  in 
the  use  of  the  revenue,  which  had 
prevailed  for  more  than  a decade  prior 
thereto— the  Constitution  of  1865 
containing  no  such  limitation  as  is 
found  in  the  provision  under  consider- 
ation. Ibis  provision,  it  will  be  seen 
from  its  terms,  which  are  wisely  chosen 
as  a limitation  upon  power,  is  restricted 
to  'revenue  collected  and  money  received 
by  the  state  from  any  source  whatsoever. ' 

By  revenue,  whether  its  meaning  be 
measured  by  the  general  or  the  legal 
lexicographer,  is  meant  the  current  in- 
come of  the  state  from  whatsoever  source 
derived  which  is  subject  to  appropriation 
for  public  uses.  This  current  income 
may  be  derived  from  various  sources,  as 
our  numerous  statutes  attest,  but,  no 
matter  from  what  source  derived,  if 
required  to  be  paid  into  the  treasury, 
it  becomes  revenue  or  state  noney;  its 
classification  as  such  being  dependent 
upon  specific  legislative  enactment, 
or.  as  aptly  put  by  the  respondent, 
state  money  means  money  the  state,  in 
its  sovereign  capacity,  is  authorised 
to  receive,  the  source  of  its  authority 
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being  ti*  Legislature*  iththis 
limitation— and  the  Constitution 
itself  Is  but  an  instrument  of  limitations— 
it  should  be  atriotlj  construed.  Thus 
construed,  the  spirit  which  prompted  the 
adoption  of  the  provision  is  fully  recog- 
nized and  its  purpose  is  promoted,  nlees, 
therefore,  it  can  be  successfully  contend- 
ed, in  hammy  with  well -re  cognized  rules 
of  inter” rotation,  that  the  board  of 
regents  of  the  college  is  the  state,  and 
that  moneys  received  by  it  other  than 
from  appropriations  is  state  money,  the 
constitutional  provision  will  afford  no 
support  to  the  relator’s  contention." 


From  the  above  cases  it  is  thus  seen  that  prior  to 
1933  the  supreme  Court  of  Missouri,  in  interpreting  the  above 
constitutional  provisions,  promulgated  two  lines  of  ciecisloni 
First,  that  if  the  act  of  the  legislature  provided  that  the 
money  was  to  be  paid  Into  the  State  Treasury,  then  it  took 
an  appropriation  act  to  withdraw  it;  and  second,  that  if  It 
was  not  state  revenue  but  sol4y  derived  for  the  purpose  of 
maintaining  or  supporting  a board  or  commission,  and  absent 
legislative  act  providing  that  the  money  should  go  into  the 
State  Treasury,  then  the  money  would  not  have  to  be  placed 
into  the  State  Treasury,  eor-oequently  no  appropriation  act 
was  nocessar^  to  the  expenditure  of  the  money. 

It  will  be  noted  that  Section  5268,  supra  (concern- 
ing the  establishment  of  ports  of  exit  and  entry)  does  not 
provide  that  the  money  derived  from  the  sale  of  temporary 
permits  to  interstate  "carriers"  shall  go  into  the  state 
Treas'jry,  and  specifically  provides  that  the  expense  of  the 
establishment  and  maintenance  of  each  such  port  shall  be  paid 
out  of  the  receipts  of  each  port*  however,  we  believe  that  now 
Seetion  1,  Laws  of  Missouri,  1933,  pages  414-415,  is  conclusive 
and  controlling  because  it  was  enacted  after  the  decisions 
of  the  Supreme  Court  were  rendered,  and  ve  are  of  the  opinion 
it  v&s  the  intention  of  the  Legislature  to  remove  the  excep- 
tions and  limitations  placed  on  the  constitutional  provision. 
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pertaining  to  the  placing  of  moneys  into  or  withdrawing 
from  the  State  Treasury*  by  the  courts*  said  section 
provides  as  follows t 

"All  fees*  funds  and  moneys  from  what- 
soever source  received  by  any  depart- 
ment* board*  bureau*  commission*  insti- 
tution* official  or  agency  of  the  state 
government  by  virtue  of  any  law  or  rule 
or  regulation  made  in  accordance  with 
any  law,  shall*  by  the  official  author- 
ized to  receive  name*  and  at  stated 
intervals*  be  placed  in  the  state 
treasury  to  the  credit  of  the  particular 
purpose  or  fund  for  which  collected* 
and  shall  be  subject  to  appropriation 
by  the  General  Assembly  for  the  partic- 
ular purpose  or  fund  for  which  collected 
during  the  biennium  in  which  collected 
and  appropriated.  **♦**" 


It  is  thus  seen  that  the  section  above  quoted  from 
is  broader  and  more  comprehensive  than  the  constitutional 
provisions  because  it  requires  all  fees  received  by  any 
couimirslon  fro  . whatsoever  source  to  be  pTaceTTn'the  State 
lteasury. 

Tbs  Public  Service  Commission  is  a commission 
established  by  act  of  the  Legislature.  The  Legislature 
designated  as  "fees"  the  amount  of  money  received  from  the 
sale  of  temporary  permits,  ve  quote  from  Section  5268  .supra* 
the  following: 

"Such  temporary  permits  shall  be  issued 
only  upon  the  payment  of  such  fees  as 
may  be  designated  by  the  Public  Service 
Co  mission  * * *" 


Therefore*  it  follows  that  the  money  received  by 
virtue  of  the  fale  of  the  temporary  permits  are  fees  and 
that  the  fees  are  received  by  a commission,  namely*  the 
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Public  service  Co.inJLssion,  by  virtue  of  a rule  or  regula- 
tion. and  applying  the  provisions  of  Lavs  of  Missouri. 

1933.  page  414.  supra,  it  is  seen  that  all  fees  from  what- 
soever source  received  by  any  commission.  shall,  at  stated 
intervals,  be  placed  in  the  State  Treasury  and  subject  to 
appropriation  by  the  General  ' ssembly. 

//e  are  of  the  conclusion  that  the  cases  above  cited 
have  no  application  to  the  deciding  of  the  question  present- 
ed because  the  Act  of  the  1933  Legislature,  requiring  all 
fees  received  to  be  placed  in  the  State  jQreusury.  was  not 
on  the  statute  books  at  the  time  said  oases  were  decided. 

..e  conclude,  and  it  is  our  opinion,  that  Section  1. 
Laws  of  Missouri.  1933.  page  414.  is  decisive  of  the  question 
presented  and  that  all  fees  received  by  virtue  of  the  sale 
of  te  norary  permits  to  interstate  "carriers"  nuat  be 
placed  in  the  State  Treasury  and  that  such  may  not  be  with- 
drawn therefrom  except  in  pursuance  to  an  appropriation  by 
the  Legislature.  xt  follows  that  the  expense  of  maintain- 
ing and  establishing  these  ports  cannot  be  paid  out  of  the 
receipts  derived  from  the  sale  of  the  temporary  permits 
until  after  the  money  is  placed  in  the  state  Treasury. 


Yours  very  truly. 


James  L.  uornbostel 
Assistant  attorney-deneral 


APPROVED: 


JOHN  71.  HOFFMAN,  Jr.-, 
(acting)  attorney  General 
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ICE  CREAM:  Proof  necessary  to  require  manufacturer  for 

sale  at  retail  to  take  out  supplementary 
permit 


Honorable  J.  t.  ureshears 
Commissioner 

Department  of  Agriculture 
JefferBon  City  Missouri 


Dear  Sirs 


October  2,  1935 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion  which  reads  as  follows! 

"Under  Article  5,  Chapter  93,  Sections 
13068  and  13076,  inclusive,  as  amended 
1933  and  1935,  would  tax  returns  made 
to  the  County  Assessor  by  an  ice  cream 
manufacturer,  listing  one  or  more  retail 
outlets  bo  sufficient  proof  of  ownership 
to  require  such  manufacturer  to  pay  sup- 
plementary retail  ice  cream  permit  fee 
for  the  sale  of  his  ice  cream  at  retail 
in  such  store  or  stores?" 


Section  13071,  Laws  of  Missouri  1933,  page  254, 
requires  every  manufacturer  of  ice  cream  for  sale  either  at 
wholesale  or  retail  to  obtain  a permit  and  pay  the  prescribed 
fee  for  the  privilege  of  conducting  his  business*  Said 
Section  reads  as  follows! 

"^ach  .Tuanufacturer  of  ice  cream  in  cities 
or  towns  In  this  state  which  now  have  or 
may  hereafter  have  a population  of  five 
thousand  or  over  who  manufacture  ice  cream 
for  sale  at  wholesale  shall  pay  an  annual 
fee  of  one  hundred  dollars  for  a permit  to 
conduct  his  business,  end  each  manufacturer 
of  ice  cream  in  cities  or  towns  in  this 
state  which  now  or  may  hereafter  lave  a 
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population  of  five  thousand  or  over  who 
manufacture  Ice  cream  for  sale  at  retail 
shall  pay  an  annual  fee  of  five  dollars 
for  a permit  to  conduct  his  business, 
fiach  manufacturer  of  Ice  cream  in  cities 
or  towns  of  less  than  five  thousand  and 
more  than  two  thousand  population  and  In 
any  suburban  or1  rural  part  of  the  state  of 
Missouri  who  manufacture  Ice  cream  for  sale 
at  wholesale  shall  pay  an  annual  fee  of 
forty  dollars  and  In  cities  or  towns  of  a 
population  of  two  thousand  and  less  twenty 
dollars  for  a permit  to  conduct  his  business 
and  each  Manufacturer  of  Ice  cream  In  cities 
or  towns  of  less  than  five  thousand  popula- 
tion and  In  any  suburban  or  rural  part  of 
the  state  of  Missouri  who  manufacture  Ice 
cream  for  sale  at  retail  shall  pay  an  annual 
fee  of  three  dollars  for  a permit  to  conduct 
his  business;  such  fees  shall  be  paid  Into 
the  state  treasury , to  the  credit  of  the 
general  revenue  fund  of  the  state.  For 
the  purpose  of  this  article , the  term  ‘whole- 
sale manufacture*  shall  Include  every  manu- 
facturer of  Ice  croam  who  sells  at  wholesale 
for  resale,  and  the  term  * retail  manuf ac tur e * 
shall  Include  every  manufacturer  who  manufac- 
tures and  sells  ice  cream  at  retails  Provided, 
that  nothing  In  tills  article  contained  shall 
be  so  construed  as  to  require  a per  it  to 
authorize  persons  or  committees  not  otherwise 
engaged  In  the  manufacture  of  Ice  cream,  to 
manufacture  and  make  Ice  cream  for  their  own 
use  or  for  the  purpose  of  sale  at  picnics, 
church  socials,  or  other  entertainments  of 
like  character.  All  manufacturers  of  ice 
cream  shall  be  subject  to  Inspection  by 
the  conmlss loner  of  agriculture  or  his  In- 
spectors during  all  reasonable  hours,  or 
any  other  officers  under  any  law  now  or 
hereafter  In  force  In  this  state." 


Section  13071a,  Laws  of  Missouri  1935,  page  265, 
provides  that  a manufacturer  of  Ice  cream  for  sale  at  retail 
Is  only  per  ltted  by  the  permit  provided  in  section  13071  supra, 
to  sell  loe  cream  at  retail  at  tha  one  place  described  In  the 
application,  provided  that  a manufacturer  of  loe  cream  for 
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sale  at  retail  who  operates  two  or  T.ore  places  of  business 
where  ice  creaai  Is  sold  at  retail  shall  secure  a supplementa- 
ry permit  for  each  additional  place  where  such  Ice  cream  is 
sold  at  retail*  ihe  fee  for  said  supplementary  permit  to 
be  at  the  same  schedule  and  amount  as  permits  for  retail 
manufacturers  as  specified  In  section  13071*  supra,  taction 
13071a  reads  as  follows! 

"A  ‘retail  manufacturer* 1 as  defined* 
shall  only  be  authorised  and  permitted* 
by  the  permit  heretofore  provided*  to 
sell  Ice  cream  at  retail  at  the  one 
place  only*  located  at  the  address 
desi&iated  In  the  application*  Provided* 
that  a manufacturer  of  Ice  cream  for 
sale  at  retail  operating  two  or  more 
places  of  business  whore  lee  cream  Is 
retailed  of  his  (its)  own  manufacture* 
shall  secure  a ‘supplementary  permit* 
for  each  end  every  additional  place 
where  such  manufactured  ice  cream  Is 
sold  at  retail*  and  the  fee  to  be 
charged  for  such  'supplementary  permit' 

(permits)  to  be  at  the  same  schedule 
and  amount  as  permits  for  'retail  manu- 
facturers' as  specified  In  Section  13071, 

Laws  of  jllssourl*  1933*  page  254." 


Your  exact  question  as  we  understand  It  Is  whether 
the  tax  returns  made  to  the  county  assessor  by  the  manufacturer 
for  sale  at  retail*  Hating  one  or  more  retail  outleta*  la 
sufficient  proof  of  ownership  to  require  such  manufacturer  to 
pay  the  supplementary  fee  required  for  each  additional  place 
where  his  ice  cream  Is  retailed*  Lection  9756  R.  S*  «io*  19&S* 
provides  the  manner  of  making  assessments  and  what  the  tax  lists 
shall  contain*  Said  section  reads*  In  part*  as  follows! 

"He  shall  call  at  the  office*  place  of 
doing  business  or  residence  of  each  per- 
son required  by  this  chapter  to  list 
property,  and  shall  require  such  persons 
to  make  a correct  statement  of  all  taxable 
property  owned  by  such  person*  or  under 
the  care*  charge  or  manageatent  of  sueh 
person*  except  merchandise  which  may  be 
required  to  pay  a license  tax*  being  In 
any  county  of  this  state  In  accordance 
with  the  provisions  of  this  chapter*  and 


honorable  J. 


Ca  ore shears 


•4 


October  2,  1935 


the  parr on  listing  the  property  shall 
enter  a true  and  correct  statement  of 
such  property  In  a printed  or  written  . 
blank  prepared  for  that  purpose)  which 
statement  after  being  filled  out*  shall 
be  allied  and  sworn  to,  to  the  extent 
required  by  this  chapter  by  the  person 
listing  the  oronerty  and  delivered  to 
the  asresbo r." 


Section  9746  h*  s#  ao*  1929  provides  that  every 
person  owning  or  holding  oroperty  on  the  first  day  of  June* 
shall  be  liable  for  taxes  thereon  for  the  ensuln  r year* 


In  the  case  of  Wtlcoxson  v.  ! err  139  Mo*  1*  c*  671, 
tha  court  raldt 

"I*  The  admission  of  the  certified  copy 
of  the  garnishee* s tax  list  given  In  Jas* 
per  county  la  ass  1 -nod  as  error*  The  ground 
of  the  complaint  la  that  our  statute  nowhere 
nekes  an  office  copy  of  this  assessment  list 
evidence*  faction  7634  requires  the  assess- 
ment list  to  be  si  ned  end  sworn  to*  It  re* 
quires  the  taxpayer  to  subscribe  to  an  oath 
that  the  list  so  sworn  to  o on tains  a true 
acoount  uni  statement  of  • * * * • 'notes 
unsecured  by  mortgages  or  deeds  of  trust  and 
notes  secured  by  mortgagee  or  deeds  of  trust** 

This  list  > required  to  be  filed  in  the  office 
of  the  connty  clerk*  It  is  an  orl  Inal  file 
In  his  office*  Ihet  the  original  would  be 
evidence,  there  can  be  no  doubt*  boyar  v* 

Tucker,  0 4o*  467*  It  would  certainly  hove 
been  competent  for  the  Jury  In  an  investiga- 
tion In  which  the  very  exlstonce  of  e debt  Is 
the  Issue,  to  have  known  that  the  person  who 
olalmed  to  owe  the  debt  had  sworn  In  a pro- 
coedln  • required  by  law,  that  he  had  no  such 
debt  or  had  evaded  the  fact  by  a sworn  list, 
omitting  said  debt*" 


In  the  case  of  O'Malley  v*  Construction  Company  255 
Mo*  1*  o*  891,  It  was  saldl 

"iurthor,  ownership  having  been  found 
once  to  exist,  the  general  rule  Is  It 
Is  presumed  to  continue  until  a change 
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therein  la  aff Inactively  shown." 


rrom  the  foregoing*  It  la  our  opinion  that  the  fact 
a manufacturer  of  lee  cream  for  sale  at  retail  makes  a sworn 
statement  In  his  tax  Hat  tint  he  owns  certain  retail  outlets* 
would  justify  you  In  finding  that  such  manufacturer  was  the 
owner  of  the  retail  outlets  on  the  first  day  of  June  preceding 
the  year  for  which  such  property  was  assessed*  and*  having 
established  that  fact*  such  ownership  would  be  presumed  to 
continue  until  a change  of  ownership  Is  affirmatively  shown. 

We  call  your  attention*  however*  to  the  fact  that 
the  supplementary  permit  or  permits  required  of  a manufacturer 
of  Ice  cream  for  sale  at  retail  Is  a permit  for  the  privilege 
of  operating  additional  places  of  business  where  Ice  cream  Is 
retailed  by  Its  own  manufacturer.  To  operate  a place  of 
business  ordinarily  means  to  control  and  manage  such  business. 
It  Is  conceivable  that  a manufacturer  mi  ht  own  retail  outlets 
and  yet  not  operate  such  places  of  business.  The  question 
of  whether  or  not  they  do  operate  additional  retail  outlets 
Is  a question  of  fact  to  be  determined  in  each  Individual 
case  from  all  the  facts  and  circumstances.  Evidence  of 
ownership  In  our  opin  ' on  would  be  evidence  tending  to  show 
that  they  did  operate  such  places  of  business*  and*  we  think* 
you  would  be  justified  In  requiring  manufacturers  of  ice 
cream  at  retail  who  own  two  or  more  retail  outlets*  to  either 
take  out  the  required  supplementary  permits  or  to  furnish  you 
with  satisfactory  proof  that  they  do  not  operate  such  places 
of  business. 


Yours  very  truly. 


J.  E.  TAYLOR 

Assistant  Ati ornoy  General 


APPROVED* 


j oil*  .V  J U oPVMa  i;  , Jr. 

(Acting)  Attorney  &1 
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various  questions  relating  to  enforcement. 


& . SEED  LAW: 


November  18,  1935. 


Honorable  J.  C.  Breshears, 

Commissioner,  Department  of  agriculture, 
Jefferson  City,  Missouri. 


Dear  Jir: 


-»e  wish  to  acknowledge  your  letter  of  recent  date 
requesting  an  opinion  wherein  you  state  as  follows: 

"Because  of  the  attitude  of  some  County 
Prosecuting  Attorneys,  and  our  lack  of 
legal  interpretation,  we  pray  you  for 
your  opinion  on  the  following,  relat- 
ing to  the  ’uniform  seed  law’  in  article 
16  of  Chapter  87,  R.  3.  Missouri,  1929: 

**  ( a ) On  finding  or  on  obtaining  proof 
of  the  sale  or  offering  for  sale  of  un- 
labeled  field  seed,  does  the  Commissioner 
or  his  agent  have  the  right  and  power  to 
swear  out  a complaint  against  the  alleged 
offender,  without  holding  a hearing? 

"(b)  What  is  the  meaning  of  the  word 
’formal  complaint’,  in  the  concluding 
sentence  of  Section  12611? 

"(c)  Has  a Prosecuting  Attorney  the  right 
and  jurisdiction  to  file  a complaint  on 
his  own  initiative  against  any  person 
that  he  considers  has  disobeyed  the  seed 
law  by  his  (a)  filing  on  his  own  official 
complaint  or  (b)  on  the  sworn  complaint 
of  any  citizen? 

"(d)  Or  must  a hearing  be  held  by  the  Com- 
missioner or  his  agent  before  any  Prosecut- 
ing Attorney  or  citizen  can  file  a com- 
plaint in  court  under  this  law? 
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"(e)  Is  an  analysis  required  under 
this  law,  if  and  when  the  complaint  is 
based  on  a non-labeling  or  other  reason 
in  which  a result  of  analysis  is  not 
involved? 

"(f)  Is  a wholesale  seedsman  selling 
recleaned  field  seeds  to  another  whole- 
sale seedsman  required  to  label  any  and 
all  such  lots  of  field  seeds?"  » 


(a) 


Section  12610  of  article  16,  Chapter  87,  R.  S.  io. 
1929,  defines  what  constitutes  a violation  under  the  "uniform 
seed"  law  as  follows : 

"It  shall  be  unlawful  for  any  person, 
firm  or  corporation  to  sell,  offer  or 
expose  for  sale  within  this  state  any 
agricultural  seeds  or  mixtures  of 
agricultural  seeds,  as  defined  in  this 
article,  for  seeding  purposes  within 
this  state  without  complying  with  the 
requirements  of  this  article,  or  to 
falsely  mark  or  label  any  agricultural 
seeds,  or  to  interfere  in  any  way  with 
the  said  board  or  its  agents  in  the 
discharge  of  the  duties  herein  named." 

Section  12611,  R.  S.  Lo.  1929,  provides  for  prosecu- 
tions of  violations  of  the  "uniform  seed"  law  as  follows : 

"j&very  violation  of  the  provisions  of 
this  article  shall  be  aeemed  a mis- 
demeanor punishable  by  a fine  not  exceed- 
ing one  hundred  dollars,  and  if  the  said 
board  shall  find,  upon  examination, 
analysis  or  test,  that  any  person,  firm 
or  corporation  has  violated  any  of  the 
provisions  of  this  article,  the  board 
may  institute  proceedings  in  a court 
of  competent  jurisdict ' on  to  have  such 
person,  firm  or  corporation  convicted 
therefor,  or  the  said  board,  in  its 
discretion,  may  report  the  results  of 
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such  examination  to  the  attorney-general, 
together  with  sworn  statement  of  the 
analyst,  duly  acknowledged,  and  such 
other  evidence  of  said  violation  as 
said  board  shall  deem  necessary:  rro- 
vided,  however,  that  no  prosecution 
under  this  article  shall  be  instituted 
except  in  the  manner  following:  when 
the  said  board  or  its  agents  find  that 
the  article  has  been  violated,  they 
shall  give  notice  to  the  person  or  firm 
in  whose  hands  the  seed  was  found, 
designating  a time  and  place  for  a hear- 
ing before  an  agent , officer  or  member 
of  said  board.  This  hearing  shall  be 
private,  and  the  person  or  firm  involved 
shall  have  the  right  to  introduce  evidence, 
either  in  person,  by  agent  or  attorney. 

If,  after  said  hearing,  or  without  such 
hearing,  in  case  said  person  fails  or  re- 
fuses to  appear,  the  said  board  decides 
that  evidence  warrants  prosecution,  the 
board  shall  proceed  as  herein  provided. 

It  shall  be  the  duty  of  the  attorney- 
general,  or  in  his  discretion  he  may  act 
through  the  prosecuting  attorney  of  the 
county  or  the  city  attorney  of  the  city 
in  v/hich  said  violation  occurred,  to 
institute  proceedings  at  once  against  the 
person  or  persons,  firms  or  corporations 
charged  with  such  violation:  Provided 
further,  that  the  prosecuting  attorney 
of  any  county  or  the  city  attorney  of 
any  city  in  which  formal  complaint  arises 
may  file  proceedings  under  this  article." 

.«e  direct  your  attention  to  that  part  of  the  above 
section  which  provides: 

" • * ♦ that  no  prosecution  under  this 
article  shall  be  instituted  except  in 
the  manner  following:  When  the  said 
board  or  its  agents  find  that  the  article 
has  been  violated,  they  shall  give  notice 
to  the  person  or  firm  in  whose  hands  the 
seed  was  found,  designating  a time  and 
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place  for  a hearing  before  an  agent, 
officer  or  member  of  said  board.  This 
hearing  shall  be  private  * * 

From  the  foregoing,  we  are  of  the  opinion  that  neither 
the  commissioner  nor  his  agent  has  the  right  or  power  to  swear 
out  a complaint  against  the  alleged  offender  without  first 
holding  a hearing. 


0>) 

We  are  of  the  opinion  that  the  term  "formal  complaint" 
as  used  in  the  above  section  means  a formal  allegation  or 
charge  against  the  party  made  or  presented  to  the  appropriate 
officer,  in  this  instance  the  prosecuting  attorney,  that  the 
provisions  of  article  16  of  Chapter  87,  R.  o.  ko . 1929,  have 
been  violated. 


(c)  and  (d) 

Section  3415,  R.  S.  mo.  1929,  makes  the  following 
statement  with  reference  to  the  power  of  a prosecuting  at- 
torney to  proceed  on  his  own  initiative  against  a person  or 
on  the  complaint  of  a citizen  where  a misdemeanor  is  charged: 

"When  any  person  has  actual  knowledge 
that  any  offense  has  been  committed 
that  may  be  prosecuted  by  informa- 
tion, he  may  make  complaint,  verified 
by  his  oath  or  affirmation,  before  any 
officer  authorized  to  administer  oaths, 
setting  forth  the  offense  as  provided 
by  this  section,  and  file  same  with 
the  justice  of  the  peace  having 
jurisdiction  of  the  offense,  or  de- 
liver same  to  the  prosecuting  attorney; 
and  v/henever  the  prosecuting  attorney 
has  knowledge,  information  or  belief 
that  an  offense  has  been  committed, 
cognizable  by  a justice  of  the  peace 
in  his  county,  or  shall  be  informed 
thereof  by  complaint  made  and  de- 
livered to  him  as  aforesaid,  he  shall 
forthwith  file  an  information  with  a 
justice  having  jurisdiction  of  the 
offense , founded  upon  or  accompanied 
by  such  complaint." 
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Me  are  of  the  opinion  that  Section  3415,  supra, 
is  authority  for  the  state^^ent  that  it  is  not  necessary  that 
a hearing  be  held  by  the  commissioner  or  his  agent  before 
any  prosecuting  attorney  can  file  a complaint  in  court  under 
this  law.  A prosecuting  attorney  may  upon  his  own  initiative, 
based  on  his  knowledge,  information  and  belief  that  an  offense 
has  been  committed,  file  an  information  against  the  offending 
parties,  a citizen  having  actual  knowledge  may  file  a formal 
complaint  charging  the  commission  of  an  offense.  However,  as 
stated  in  (a),  supra,  a complaint  by  the  commissioner  or  his 
agent  must  be  based  upon  a hearing  and  determination  of  the 
guilt  or  innocence  of  the  parties  charged  with  an  offense. 


(e) 

Our  courts  have  from  an  early  date  declared  that  no 
statute  shall  be  construed  in  such  manner  as  to  be  against 
reason.  This  rule  of  construction  is  expressed  in  the  case 
of  State  v.  LcKay,  52  S.  W.  (2d)  229,  1.  c.  230,  227  Ho.  App. 
327,  thus: 


"A  statute  or  ordinance  will  not  be 
given  a construction  which  will  make 
it  unreasonable  or  which  will  result 
in  an  absurdity." 

To  hold  that  an  analysis  is  required  under  the  law 
when  the  complaint  is  based  on  an  offense  in  which  a result  of 
analysis  is  not  involved  would  be  unreasonable  and  result  in 
an  absurdity,  We  are  of  the  opinion  that  unaer  such  circum- 
stances an  analysis  is  not  necessary. 


(f) 

Section  12306,  n.  3.  ko.  1929,  sets  out  the  exemp- 
tions under  the  provisions  of  this  article  in  the  following 
language : 


"agricultural  3eeds  or  mixtures  of 
some  shall  be  exempt  from  the  provisions 
of  this  article: 

"(a)  When  possessed,  exposed  for  sale 
or  sold  for  food  purposes  only. 
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"(b)  ihen  sold  to  merchants  to  be 
recleaned  before  being  sold  or  exposed 
for  sale  for  seeding  purposes. 

"(c)  When  in  store  for  the  purpose  of 
recleaning  or  not  possessed,  sold  or 
offered  for  sale  for  seeding  purposes 
within  the  state. 

w(d)  Agricultural  seeds  grown  and 
sold  by  the  grower  thereof  on  his  own 
premises:  Provided,  however . that 
said  grower  shall  be  responsible  under 
this  article  for  any  representation 
he  shall  maice  in  the  sale  of  such 
agricultural  seeds;  and  further  pro- 
v 1 had,  that  if  such  agricultural  seeds 
shall  be  advertised  for  sale  or  be 
delivered  through  a common  carrier, 
then  the  grower  as  a seller  shall 
be  deemed  to  be  a vendor,  and  said 
seed  and  seller  shall  be  subject  to 
all  the  requirements  of  this  article: 

Provided,  that  nothing  in  this  sub- 
section (d)  shall  be  interpreted  as 
exempting  any  such  grower  from  full 
liability  in  case  of  the  sale  of 
agricultural  seeds  containing  Canada 
thistles. " 

In  the  case  of  Barrington  v.  Bobb,  (ko.)  56  3.  W. 

(2d)  ©35,  1.  c.  837,  the  court  in  holding  that  in  the  con- 
struction of  a statute  the  object  which  the  Legislature  sought 
to  attain,  and  the  evil  which  it  sought  to  remedy,  may  always 
be  considered  in  ascertaining  its  intent  and  purpose,  said: 

"Of  course  our  prime  duty  is  to  give 
effect  to  the  legislative  intent  as 
expressed  in  the  statute,  and  to  that 
end  there  are  many  considerations  to 
guide  us.  For  instance,  the  object 
which  the  Legislature  sought  to  attain 
by  a statute,  and  the  evil  which  it 
sought  to  remedy,  may  always  be  con- 
sidered to  ascertain  its  intent  and 
purpose  (Str&ughan  v.  meyers,  268  Mo.  580, 

187  3.  w.  1159;  Koss  v.  ky.  Go.,  Ill  Mo. 

18,  19  o.  W.  541) ; the  court  may  con- 
sider the  expediency  of  the  law  in  as- 
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certaining  the  legislative  intent 
(State  ex  rel.  v.  negan,  317  mo.  1216, 
298  o.  «.  747,  55  a.  L.  H.  773)  * * 


Section  12606,  supra,  makes  no  specific  exemption 
as  to  wholesalers.  However,  it  is  evident  from  an  examina- 
tion of  the  provisions  of  article  16  providing  for  a "uniform 
seed"  law  that  it  was  the  intention  of  the  Legislature  to 
protect  its  citizens  from  falsely  marked  or  labeled  agricul- 
tural seeds.  Such  protection,  we  believe,  is  for  the  ultimate 
consumer  or  planter,  and  hence  we  are  of  the  opinion  that  If 
a wholesale  seedsman  sells  recleaned  seeds  to  another  whole- 
sale seedsman,  he  is  not  required  to  label  such  lots  of  field 
seeds. 


Very  truly  yours. 


COVHLL  R.  HEWITT , 

Assistant  Attorney  General. 


APPROVED : 


JOHN  C iioFFLAir,  Jr., 
(Acting)  Attorney  General. 


m:  HR 


ROADS  AND  BRII;OE£<  - ualif iostions  necessary  for  men  employed 

by  commissioners  of  special  road  districts 
incorporated  under  article  2,  Chapter  42, 
R.  S.  Mo.  1222. 

J 

January  25,  12' 3 5 


Hon.  Fercy  '.  Brown, 

Circuit  Clor<,  Cftlina  County, 
L'arehall,  iasouri. 


Dear  Sir: 


A request,  for  an  opinion  has  been  received  fron 
you  under  cate  of  January  5,  1235,  such  request  being  In 
the  following  terms; 

"May  l have  au  opinion  concerning  the  fol- 
lowing question:  ’do  provision#  of  oectiou 
7670  as  to  eligibility  of  road  overseers 
apply  to  men  working  under  commies loners  of 
bred  a 1 Rood  District  under  rt.  2 of  Chap- 
ter 42,  H.  a.  Ho.,  1222°*  " 

R.  i>.  Missouri,  1222 , faction  7670,  oealing  with 
the  appointment,  qualification  and  compensation  of  road  over- 
seers under  Artiolo  3 of  chapter  42  of  auoh  statutes,  pro- 
vides, as  to  the  eligibility  of  peraoua  for  3uch  office,  as 
f o 1 lows : 


"No  peraon  shell  be  eligible  to  the  office 
of  rood  overseer,  except  he  be  n citizen 
of  the  road  district  for  vriiich  he  may  be 
appointed,  or  of  an  incorporated  town  or 
village  within  the  bounce  of  such  district 
and  be  a practical  road  builder,  or  pos- 
sessed of  technical  or  scientific  knowledge  of 
such  work  (shall  be  over  twenty-one  end  under 
sixty  yeers  of  n ge  and  moreover  be  able  to 
read  and  write)." 

It  is  our  opinion  thst  this  provision  which  we  have 
quoted  frors  section  7670  applies  only  to  road  overseers  ap- 
pointed under  auojh  section,  and  could  have  nc  application  to 
men  working  under  commissi oners  of  special  road  districts  or- 
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ganlzed  under  Artiole  9 of  such  Chapter  42,  such  men  not 
holding  the  office  of  road  overseer,  the  fact  that  theae 
men  might  do  work  substantially  like  that  done  by  road  over- 
seers  appointed  under  Section  7370  being  immaterial. 


Very  truly  yours, 


EDWARD  H.  3SIILLKR 

Assistant  Attorney  Coneral 


AHUCTOD: 


ROY  UehlTTlUCK 

Attorney  General 


Pi.NAI  INSTITUTIONS:  Mandamus  imposing  sentence  in 

criminal  cause.  Sentence  to  run 
concurrently  since  the  Suoreme 
Court  did  not  direct  otherwise. 


February  2,  1935. 


Honorable  George  W.  Bryant 
Chairman  Pardon  and  Parole  Board 
department  of  Penal  Institutions 
Jefferson  City,  Missouri 

Dear  Mr.  Bryant: 

We  acknowledge  your  request  for  an  opinion 
dated  January  15th,  which  request  is  as  follows: 

"We  h uve  two  mandates  from  the 
Suoreme  Court  relative  to  the  above 
named  inmate. 

"It  seems  this  man  was  t rled  in  St. 

Louis  County  for  kidnaoping,  and 
given  five  years.  He  was  tried  in 
St.  Louis  City  for  carrying  con- 
cealed weapons  and  given  two  years * 

The  mandates  from  the  Supreme  Court 
confirm  these  sent ences*  The  man- 
date for  the  five  year  term  was 
signed  by  J.  D.  Allen,  February  18, 

1932*  The  mandate  for  the  two  year 
term  was  signed  by  J*  L.  Allen, 

March  6^  19334  There  is  nothing  in 
these  mandates  to  show  whether  the 
sentences  run  concurrently  or  con- 
secutively. 

"Will  you  kindly  send  me  an  opinion 
as  to  whether  these  sentences  should 
run  concurrently  or  consecutively? " 


The  mandates  out  of  the  Supreme  Court  to 
which  you  refer  in  your  letter  contains  the  following 
finding:  "Doth  consider  and  adjudge  the  Judgment 

aforesaid,  in  form  aforesaid,  by  the  said  trial  court 
rendered,  be  in  all  things  affirmed,  and  stand  in  full 
force  and  effect*"  Again  the  mandates  direct  the 
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warden  as  follows:  "There  to  be  imnrlsoned  for  the 

period  of  years,  the  same  being  the  sentence 

passed  by  the  kald  trial  court  aforesaid*" 

Thus  we  see  that  the  mandates  by  their  yery 
terms  affirm  the  Judgments  of  the  two  different  trial 
eourts  In  all  things  and  direct  Imprisonment  as  per 
the  sentences  passed  by  the  two  trial  courts*  The 
mandates  simply  glwe  force  to  the  judgments  previously 
rendered  and  hence  we  must  consider  the  form  and  sub- 
stance of  said  judgments  before  we  can  Intelligently 
answer  your  query. 

By  the  trial  court  records  on  file  In  the 
Supreme  Court  I find  thtft  John  Pepe  was  sentenced  on 
June  21.  1930.  by  the  Circuit  Court  of  St.  Louis  County 
to  the  "State  penitentiary  at  Jefferson  City.  Missouri, 
for  a term  of  fire  years  on  the  charge  of  kidnapping*" 

In  said  records  I further  find  that  John  Pepe  was  sen- 
tenced on  January  16.  1932.  by  the  Circuit  Court  of  St* 
Louis  City  "for  his  offense  of  carrying  concealed  weapon 
and  In  pursuance  of  the  verdict  heretofore  rendered 
against  him.  be  Imprisoned  In  the  penltmtlazy  of  the 
State  for  a term  of  two  years*"  nothing  In  either 
trial  courts'  records  indicate  when  sentence  Is  to  com- 
mence by  the  judgments  and  sentences  rendered* 

Section  1063  R*  S*  Mo*  1929.  provides  In  part 
as  follows: 

"The  Supreme  court.  St*  Louis  court 
of  appeals  and  Kansas  City  court  of 
appeals.  In  appeals  or  writs  of 
error,  shall  examine  the  record  and 
award  a new  trial,  reverse  or  affirm 
the  Judgment  or  decision  of  the  cir- 
cuit court,  or  give  such  judgment  as 
such  court  ought  to  have  given,  as  to 
them  shall  seem  agreeable  to  law;*  * 

4 A _ * 


The  mandate  of  the  Supreme  Court  follows 
statutory  authorisation,  and  by  Its  very  terms  the 
warden  must  execute  the  mandate  as  per  the  terms  of 
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two  sentences  of  two  different  trial  courts  In  two 
different  circuits  relating  to  two  different  crimes, 
fay  the  terns  of  said  Judgments  and  sentences  the  pris- 
oner 1 s committed  to  the  penitentiary  to  do  time  cer- 
tain. You  ask  whether  these  senten ces  should  run  con- 
currently or  consecutively. 

Section  648  R.  S.  Ho.  1929,  nrowldes  the 
limitations  In  Missouri  upon  Imprisonment  of  any  per- 
son! 

"No  person's  body  shall  be  Imprisoned 
or  restrained  unle  as  by  authority  of 

law." 

In  ieininger  v.  Breuer,  304  Ho.  381,  at  389 
the  Court  discussed  concurrent  and  cumulative  sentences, 
and,  although  the  facts  of  said  case  are  not  Identical 
with  the  facts  In  the  case  presented,  the  propositions 
of  law  therein  stated  are  apnlicable  In  all  cases  where 
a problem  of  cumulative  or  concurrent  sentences  la  pre- 
sented. The  Court  said  at  1.  c.  391 t 

"The  law  then,  as  now,  was  settled 
beyond  dispute,  that  In  the  absence 
of  a_  statute  to  the  contrary.  Sen- 
Fences  were  r.ot  cumulative,  even 
wb.ere"theyTTailght~Fe  made  30.  unless 
the  sentencing  court  expressly  made 
them' so  by  directing  that  the  sub- 
sequent- one^ahould  commence  at  a 
future  time  determine*  or  cfeFermln- 
a\>le  with  certainty.  In  tfcie  Meyers 
sentences  no  sort  of  effort  was  made 
by  the  t rial  court  to  render  the 
sentences  cumulative.” 

There  are  statutes  In  Missouri  which  direct 
the  trial  court  to  render  cumulative  sentences  under 
certain  circumstances,  as  f£r  Instance  Section  4436  R. 

S.  Mo.  1929,  which  reads  as  follows: 

"f’hen  any  person  shall  be  convicted 
of  two  or  more  offenses,  before  sen- 


O 
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tence  a hall  have  been 
hlm'for  ei  ther  of 
ment  to  * 


onounee  x upon 
mprlaon- 
encel 


u£  regard  to  the  sentence  unaer 

which  said  convict  nay  be  held  In  the 

penitentiary* 4 


Section  3715  R.  S.  Mo»  1929,  provides  the  es- 
sentials of  a formal  judgment  upon  a conviction  for  a 
felony  and  la  as  follows i 


"Whenever  a judgment  $pon  a conviction 
shall  be  rendered  In  any  court,  the 
clerk  of  such  court  shall  enter  such 
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judgment  fully  on  the  minutes  stat- 
ing briefly  the  offense  for  which  such 
conviction  shall  have  been  had,  and 
the  court  shall  Inspect  such  entiles 
and  conform  them  to  the  facts;  but 
the  omission  of  this  duty,  either  by 
the  clerk  or  Judge,  shall  in  nowise 
affect  or  impair  the  validity  of  the 
Judgment • " 

Both  Judgments  rendered,  although  coming  from 
different  Circuit  Courts  at  different  times,  are  in  sub- 
stantial conformity  to  the  statutory  requirements.  It 
cannot  be  said  that  the  Judgment  of  either  Circuit  Court, 
is  rendered  tayond  the  Jurisdiction  of  either  court, 
nor  is  either  sentence  uncertain  as  to  time  or  place  of 
punishment,  and  as  said  before,  both  meet  with  statutory 
rnauinements  as  to  form  and  style.  lor  can  it  be  said 
that  the  punishment  in  either  Instance  does  not  conform 
to  the  statutory  pmmls Intent  provided  for  said  felonies* 

In  affirming  said  Judgments  the  Supreme  Court  has  al- 
ready passed  favorably  on  the  form  and  substance  of  the 
Judgments  and  sentences  of  the  trial  courts. 

In  16  Corpus  Juris,  pnfee  1572,  Section  5228 
the  law  is  stated  thus,  and  Missouri  cases  are  used  as 
authority: 

•when  not  otherwise  directed  by 
statute,  or  by  the  sentence  of  the 
court,  as  a general  rule  the  term 
of  imprisonment  for  which  defendant 
is  sentenced  begins  with  the  first 
day  of  actual  incarceration  in  the 
prison,  unless  actual  Imprisonment 
Is  prevented  by  some  cause  other 
than  the  fault  or  wrong  of  defendant. 

Although  some  states  by  legislative  act  have 
so  provided,  we  have  no  statute  in  Missouri  expressly 
providing  in  criminal  cases  that  the  Judgment  and  sen- 
tence of  the  court  shall  set  out  specifically  the  date 
from  which  Imprisonment  shall  be  computed.  In  Missouri 
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a Judgment  and  sentence  of  a court  of  competent  juris* 
diction  is  legal  vhen  it  is  in  good  form  and  conforms 
to  the  statutory  punishment,  which  was  done  by  both 
Circuit  Courts  in  the  problem  oresented. 


CONCLUSIOI. 


It  is  our  opinion  that  the  mandates  of  the 
Supreme  Court  must  be  executed  by  the  warden  as  per 
the  Judgments  and  sentences  of  the  Trial  Court,  and 
that  the  prisoner  under  said  mandate  must  comply  with 
the  conditions  set  out  in  same.  In  affirming  the  Judg- 
ments  and  sentences  rendered  by  the  Trial  Courts  the 
Supreme  Court  held  same  sufficient  in  form  and  sub- 
stance in  their  opinions  in  said  eases. 

Since  neither  of  said  judgments  or  sentences 
fixes  the  date  when  imprisonment  shall  begin,  and  clnce 
the  start  of  said  sentences  was  stayed  by  reason  of 
appeals  to  the  Supreme  Court,  this  stay  of  execution 
continued  until  tne  date  that  the  Supreme  Court  passed 
on  said  appeals*  At  Is  our  opinion  that  sentence  in 
the  kldnapolng  case  started  on  the  first  day  of  incar- 
ceration in  the  penitentiary  under  Supreme  Court  man- 
date for  said  offense,  and  that  since  he  was  already 
confined  in  the  penitentiary  at  the  time  that  the  ap- 
peal for  carrying  a weapon  was  disposed  of  by  mandate 
of  Supreme  Court,  it  is  our  opinion  that  sentence  in 
that  case  starts  from  January  16,  1932,  the  date  that 
the  Court  Issued  the  mandate  to  the  warden  in  said  cause. 
It  is  our  further  oolnlon  that  in  so  far  as  such  two 
judgments  and  sentences  overlap  as  to  time  of  incar- 
ceration, they  are  to  run  concurrently  with  each  other* 
Such  a confinement  is  by  "authority  of  law." 


Respectfully  submitted 


WM.  ORR  SAWYERS 
Assistant  Attorney  General* 

APPROVED  s 


R6Y  McKITTRICK 
Attorney  General. 

WOSjH 


SECRETARY  OF  STAT  .i  - Depositories  of  motor  vehicles  re- 
quired to  give  bond;  not  entitled  to  deduct  amount 
of  P.  D.  I* in  fixing  amount  of  bond. 
February  l'S /'TOSS 
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Honorable  ^wlght  brown 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Sirs 


We  have  your  request  for  an  opinion  upon 
the  following  state .of  facts t 

”31nce  the  enactment  of  a Federal 
statute  providing  for  the  Incorpora- 
tion of  Federal  Deposit  Insurance  In- 
corporation and  further  providing  for 
membership  therein  by  atate  banks  and 
national  banka  and  other  member  banks, 
the  question  has  arisen  as  to  whether 
a member  bank  carrying  that  Federal 
Insurance  could  be  taken  by  the  Motor 
Vehicle  Department  of  the  Secretary 
of  State’s  office  as  having  compiled 
with  the  provisions  of  Section  7784* 

" Thla  Section  provides  for  the  deposit 
of  fees  for  the  registration  or  motor 
vehicles,  etc.  to  be  deposited  by  the 
Secretary  of  State  in  a bank  at  the 
location  of  a bran  ch  office  and  such 
depositories  shall  be  required  by  the 
Secretary  of  State  to  give  a good  and 
sufficient  bond  or  other  legal  security 
In  an  amount  equal  or  exceeding  any  sum 
deposited.  In  other  words,  the  bank's 
contention  is  that  since  it  carries  ths 
F.  D*  I.  as  a protection  to  depositors 
that  it  should  not  be  reoulred  to  exe- 
cute the  bond  or  furnish  security  to  the 
Secretary  of  State  to  an  amount  up  to 
the  i'lve  Thousand  Dollars. 


#2 


Honorable  Dwight  H*  Brown 


"There  la  apparently  no  way  by  which 
the  Secretary  of  State  may  know  that 
the  depository  selected*  which  at  the 
time  of  its  selection  was  a member 
bank  in  F*  D*  I*  incorporation*  has 
continued  to  carry  that  protection 
for  the  benefit  of  Its  depositors. 

There  are  other  pitfalls  which  would 
Intervene  between  the  bank  and  Its 
depositors  and  the  Secretary  of  State 
not  having  a bond  as  this  statute  re- 
quires or  other  security*  leave  the 
State  without  protection  to  these  funds* 

"We  would  be  glad  to  have  your  opinion 
on  the  subject  and  especially  whether 
the  F*  D*  I*  coulc  be  taken  far  an  a- 
mount  up  to  Five  Thousand  Dollars  with- 
out bond  or  other  security  and  If  It 
could*  what  It  should  furnish  to  the 
department  as  evidence  of  that  fact 
and  how  it  would  keep  the  department 
Informed  as  to  Its  continuing  existence* 
*Other  legal  security1  la  rather  broad 
In  Its  meaning*  It  could*  of  course* 
Include  a deposit  of  bonds  or  securities 
put  up  as  collateral*  As  I understand* 
the  banks  merely  desire  to  write  a let- 
ter or  make  an  oral  statement  that  they 
do  carry  the  Federal  Insurance*" 


Section  7784*  Revised  Statutes  of  Missouri* 
19S9*  provides  In part  as  follows! 

"All  fees  for  the  registration  of  motor 
vehicles*  trailers*  chauffeurs*  opera- 
tors* certificates  of  title  and  motor- 
cycles provided  for  herein  shall  bo 
collected  by  the  secretary  of  state 
and  deposited  In  a bank  whore  the  branch 
office  collecting  same  Is  located*  sufih_ 
depositories  s hall  bo  r eoulred  by  the 
«ecrct:ry„oX_3l£te_ts>.  glvft  a_jCftfl<LjnML. 
sufficient  b ond  or  o ther  lerol  a ecurlty 
In  n n amount  equaling  or  exceeding  any 
sum  that  may  be  deposited  therein*  * " 


#5  - Honorable  Dwight  H#  rown 


Prior  to  the  amendment  of  the  above  statute 
In  1927,  Laws  S'o*  1927,  p.  508,  the  secretary  of  state 
wrs  without  authority  to  deposit  such  fun:  s In  loeal 
banks  where  the  collector  was  located,  snd  the  deposit- 
ing of  such  funds  by  the  .Secretary  of  State  was  illegal 
and  created  in  the  bank  receiving  such  deposit  a trust 
fund  in  favor  of  the  State  of  Missouri*  rtote  ex  rel* 
Gentry  v*  Page,  Bonk  of  St*  Louis  County  at  al,  14  S*  ft* 
(2d)  597. 

The  1927  amendment  provided  that  the  money 
should  be  deposited  In  a bank jrtiero  the  bran  ch  office 
collecting  same  Is ~ locnleTT  This  la  the  only"" authority 
for  the  secretary  of  state  to  make  such  a deposit,  and 
In  making  that  deposit  he  must  comply  with  sll  the  terms 
of  Section  7784,  which  requires  s bond*  Xo  exception  is 
made  aa  to  the  amount  of  additional  security  carried  by 
the  bank,  such  as  F*  D*  I*,  and  therefore  a bank  beoomlng 
a deposltoryof  suoh  state  funds  must  give  the  bond  required 
by  the  statute  JLn  an  amount  equal  to  or  exceeding  any  stag 
that  may  be  deposited'  therein* 

It  Is,  therefore,  the  opinion  of  this  office 
that  the  secretary  of  state  must  receive  a lond  In  com- 
pliance with  Section  7734,  and  that  the  amount  of  F*  D.  1* 
protection  for  the  bank  Is  not  a factor  in  the  acceptance 
of  this  bond* 


Respectfully  submitted. 


FRANKLIN  k.  RLAQAX 

Assistant  Attorney  General 

A?  ROVED  t 


Attorney  General 


FtRlFk 
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At  C0WT3AC T : Issuance  end  performance  of  deeth  be  efit 
contract  as  violation  of  !i.  3.  Missouri, 
1229,  Articles  9 and  10. 


Hon*  '.bright  n*  nrowft, 
oc rebury  of  tate, 
Jefferson  City,  Vls^ourl. 


ear  ir  j 


a request  for  rn  opinion  he*  been  received  from  you 
under  dete  of  ebruary  14,  l»3t,  suoh  request  being  in  the  fol- 
lowing terser 

"Tlds  r.epert-*cnt  is  receiving  inq<  lri*a  fro-  var- 
ious parte  of  ylaaourt  concerning  & typo  of  death 
benefit  cc  tract  which  is  being  used  by  undertakers# 

Icore  find  eonirnot  of  J . fred  and  » ia  C,  Terhune 
of  avannah,  e^d  one  of  Orr  and  Company  of  t.  Vernon, 
attached  hereto. 

Sriofly,  the  contract  provides  that  the  holder  of 
the  contract  (fho  suet  be  In  good  health  et  the  tirie 
the  co  trart  14  signed)  must  pay  ,1  vnborahl  fee  end 
6wf  per  month • In  return  for  thaae  paynente,  the  under- 
taker 411  furnieh  a complete  funeral.  Including  casket, 
embalming,  robe,  drers,  ra^e  marker , hearse  and  services 
of  funeral  director,  up  to  J100#00* 

It  is  possible  thnt  this  form  of  death  benefit  may 
core  within  the  .’uriadletl  on  of  ti  e Insurance  . opart:  .ont 
of  VliSQiiri*  .ic.  LS09  e.vpreaply  prohibits  any  astoclc- 
tlon  of  individuals,  end  eny  corporation  transacting  in 
thin  stato  r y Insurance  bualne  s without  being  authorized 
to  do  ao  by  thci  u per  Intend  ant  of  Insurance,  Thera  ere 
cprtein  exceptions,  however,  such  ea  *n  association  ’hsv- 
i|vg  a lodge  system  with  ritualistic  form  of  work’,  ah  I 
doae  not  apply  to  our  present  robla  . *co.  5014-5020 
covers  am»  relations  for  the  purp  re  of  furnishing  fwtcrnl 
or  burial  bene'-'t*  for  th  lr  members,  end  3aa.  tOlO  pro- 
vides penalty  qf  fine  end  1 priponrent  for  anyone  who  ahall  ' 
furnish  o*  attempt  to  furnish  any  burial  ^r  funeral  bene- 
fit without  flnat  co  “.plying  with  the  revisions  of  thl* 
article.  It  wduld  np  oar  that  there  contracts  in  question 
*r«  in  direct  conflict  Itb  oc.  lOlii. 


March  12,  ltfb. 


filed 

LL 


Hon#  Dwight  r • -irown, 

Varoh  1~,  1S36 
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It  has  eleo  been  suggested  thrt  there  contracts 
nerhapa  cone  within  the  scope  of  j«o«  4966# 

1 have  b v?n  ashed  whether  these  oontreote  are 
within  the  scope  of  the  Wlraiuri  courlt'es  Act, 

: co • ?*>24  (c).,  and  If  not  within  its  ocop*,  what 
Motions  of  th|s  statutes  cover#  Tour  ruling  la  res- 
pectfully requ*>a  ted,** 

The  two  specimen  contreote  sent.  with  your  letter  ere 
substantially  Identical,  end  »e  therefore  set  out  one  of  the*, 
which  is  a#  follows: 


"VI’.'BWMJXK1  contract 


-wltli- 

oun  cc-TAiry 

Of  t.Yernon,  insouri 


1 hones  53-88  and  £».>»8P2  All  collections  rssde 

at  Tff'cs  of  (rr  4 Co. 

tKia  lil  TO  CX^fTIFT  T1!aT 

having  Dsld  the  r«e^b^*rafclp  fee  of  Sl.Td  fa  a senior  o t tke  Orr  i uo. 
rnderlaVlng  ?o.  Vorluary  Contract,  - nd  la  entitled  to  all  benefits 
end  privileges  set  forth  In  the  articles  of  agreement,  es  follows. 

in  consideration  of  {1*00,  above  went'oned,  the  Trr  * Co.  for- 
tuary  burial  oontrstet  upon  the  death  of 

or  the  death  of  any  ne*bor  of  his  or  her 'fatally  oonrial'nf  of  "the  " 
following  ns  aed  ncrtsons  (who  aust  be  in  /rood  health  at  the  ti*e  of 
signing  the  bmis; 

Agr^e  ' to  furnish  a corsp'e  e funeral,  conaf sling  of  t^e  following 
articles:  CaS^ST;  ^rpAl^INO  Iwhen  desired),  DOBS,  , DRAT  Ki  - 

VR,  , an<<  7V1CSC  OF  FAISAL  1 R,  within  fifty  niles  of 

Vt.  Yernon,  Vlas  url. 

The  (.rr  i Co#  ortunry  Contract  Is  t plan  for  the  sole  pur  oae 
of  taking  care  of  its  ne^bers  at  a re  sonable  expense  of  burial# 

I’he  holders  or  thene  Contracts  shall  be  required  to  pay  an 
assessment  of  fifty  cents  the  first  of  oach  nonth.  ililu  is  to  tefca 
oare  Of  th<  deaths  k:  lch  way  oocur  fr on  nonth  te  nonth#  aid  aaaess 
"r.ent  *111  not  he  oftener  then  once  each  nonth#  "bio  Contract  will  be 


''on*  ! (sight  H.  Broun, 
‘'sreh  \?t  1S3C 
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null  and  void  If  the  fifty  cents  Is  not  aid  by  the  tenth  of 
each  month. 

This  Contract  -sill  be  null  end  void  if  the  ep  llca.it  Is  not 
In  r°od  health  nt  tie  time  or  the  application  for  « berehlp. 

In  the  ceso  of  deuth  ell  rwr  here  nuet  receive  cervices  fror 
Crr  k Co.  Undertaking  Cc.,  funeral  . Irectors  of  t.  Vernon,  i o. 

The  owners  of  thla  eontraet  will  not  he  reujonsible  ror  tha 
burial  expense  to  *r>y  other  Unoar' » • era,  unless  ,rr  * Co.  ortu- 
ary  err*  first  Informed  of  death  of  said  nssbar  and  said  firm  of 
Crr  * (o.  Mortuary  ttake  arrangements  for  snothar  CnCerte'-for  to 
furnish  said  funeral  merchandise. 

?unerel  merchandise  used  In  this  plan  Is  on  display  at  the 
Undartiklag  1 oo»  of  ,rr  * Co.  Uortuary  subject  to  Inspection  st 
any  tljse.  a crouit  of  ,100.00  * ill  be  n llo*  ed  any  me-.ber  who 
may  wlph  a nore  expansive  funeral  than  that  furnished  by  the  con- 
tract. 

I’te  fuluc  of  U«e  said  Contract  lo  as  follow*:  All  .-.enbers 
over  ten  veers  old  .100. OOj  Children  under  ten  years  old  *M0.00. 
Tors  lo  no  arc  limit,  except  a child  murt  be  st  laust  one  aonth 
old  before  he  or  she  can  becone  a tro  ber.  It  is  further  agreed 
thrt  a child  born  into  *.he  faslly  nay  bcoore  a camber  at  the  age 
of  one  nonth,  by  parents  registering  ntr.e  with  eoretery. 

Jhould  the  denth  cf  s aenber  occur  at  a point  Impossible 
for  the  flm  of  Orr  ft  Co.  Undertaking  Co.  to  caro  for,  then  the 
Cnatraot  holder  will  be  entitled  to  a casket,  ou*.a’  ds  boa  and 
robe  equal  In  value  to  100.00  which  will  be  sent  to  tho  place 
where  -terher  Is  deed. 

In  wiLne.'iS  whereof  the  Crr  k Co.  ortuary  funeral  Contract 
hnn  crured  this  instrument  to  be  executed  by  ite  President  and 
Atterted  by  its  'soritnry. 

hame  and  /ddrean  of  f ontreat  folder: 

roa  Ident. 


.^cretary. 


Hon,  i.Mght  H,  Drown, 
March  If,  1935. 


•4  • 


as  w#  understand  your  letter,  your  onlof  Interest  la 
In  bncwlaf  If  thta  oontraot  aa  oieeuU^'  and  perforv.eC,  violates 
aiy  Id;*  of  this  tnto,  and  If  so,  under  what  law  ooulrt  record- 
ing;* ho  brought  on  account  of  It, 

?l.  6,  Islaourl,  192ft,  .action  j>01j,  which  in  contained 
within  Chapter  32  of  &uoh  statutes  relating  to  corpornt Iona , and 
within  Article  10  of  auch  chapter  which  relates  to  bonevolwnt, 
rellsloaa,  scientific,  fratornal-bonof lelal,  educational  and  nls- 
co’ laoeoua  assocl at ions , la  aa  follows: 

"Ar.y  person,  who,  for  M^eelf,  or  aa  the  agent  for 
any  flra,  company,  corporation,  society  or  aaaDcla- 
tlon,  shall  furnich,  or  attoapt  to  furolah,  any 
burial  or  funersl  benefit  without  flrat  complying 
with  tho  provisions  of  thla  article,  ahall  be  guilty 
of  s^isdor.eenor , and  upon  conviction  thereof  ahall 
be  punished  by  a fine  of  not  lass  than  fire  hundred 
dollars  nor  nora  than  one  thousand  dollars,  or  by 
Imprison ’Ont  in  the  county  Jail  for  a period  of  not 
leea  than  three  Month*  nor  more  then  six  aonthe,  or 
by  both  such  fine  and  Imprisonment." 

On  Its  faco  t<‘ la  atitute  mould  olaarly  apply  to  tha  benefits  fur- 
nished under  the  ooitract  under  consideration,  unless  .action  iCIS 
withdraws  It  fro*  tha  application  of  cation  tOln,  action  3019 
pro v Idea  aa  follows] 

"This  article  ahall  not  ba  ao  conetruod  co  as  to  ap- 
ply to  life  Insura >ea  companies,  asaoelationa  or 
societies  authorized  to  do  our. Inesa  under  tha  pro- 
visions of  chapter  C* , , .1-28,  nor  to  any  society 

which  pay  a slab  or  disability  benefits  exclusively  to 
lta  nc-nberaj  nor  *.o  any  society  wo  lob  Unite  Its  neT- 
barahip  to  a articular  class  of  parsons,  or  to  the  aa- bars 
of  a designated  person,  flrr  or  oorporeiloni  nor  to  any 
society  compound  >xo)u«ively  of  tha  enployca  of  any  de- 
part - : r.t  of  any  municipal,  county  or  stats  government, 
or  to  th-"  employes  of  any  depart  ant  of  tha  notional 
government.," 

These  exceptions  under  action  301ft  do  not  include  the  contract  In 
'luastlcn.  It  is^.e  ease  ary  to  consider,  In  Cater'  lnln.;  tha  applica- 
bility of  action  3010,  if  tha  eovpeny  issuiag  thla  ao’itract  la  a 
Ufa  Insura  ca  co-peny,  asa  elution  or  soolety  under  the  ’sealing 
of  tha  insurance  lama  of  thla  itate,  because  the  exception  la  only 
applicable  to  ooa. tniea,  associations  or  societies  authorised  to  do 
business  under  tha  insurance  laws,  »nd  we  gather  from  your  latter 


I.on.  Dtfight  • Drown, 

Varch  l£ , 163S. 
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thnt  the  State  fate  not  given  It*  sanction  to  th*  issuance  of  the 
eontr;.cta  In  question  by  the  Isa  u a nee  of  a pcnlt  or  charter  under 
any  atstut©  of  t’  1?  tete. 

c have  fauna  no  o tsar  Interpreting  the  provlsl  one  of 
' actions  £015  and  COlt* 

• 5.  l lsaourl,  li-g;,  Chapter  SC,  article  V , relates  to 
Co-orerntlve  Companion*  cot  on  4666,  cot twined  in  etieh  article, 
defines  the  conpuuien  to  at  ieh  the  article  la  applicable,  and  on 
Its  fr.ee  tMa  statute  would  lend  itself  to  the  construction  that 
to  do  business  by  executing  and  ; er forcing  contracts  of  the  type 
under  consideration  vouli  bring  the  company  or  fir?.  doln(‘  sueh 
business  wit. in  the  ; rorlalo^ofy*^*!  action  4956.  Although  com- 
panies under  this  a’-tl  cle  ‘Ne^pTnS’er  the  Jurisdiction  of  the  super- 
visor of  building  end  loan  associations  (f notions  4967,  4991  and 
4993),  the  eourta  in  construing  this  article  have  not  confined  Its 
application  to  oogamies  or  fir  a doing  busla eae  raleted  to  a 
hul  Id  in-*  and  loan  business,  but  ha  o hsld  It  to  be  appliouble  to 
devices  to  r,ell  or  dispose  of  dinnomla  IStatc  ex  rel.  Hickman  v. 

1 referred  Tontine  erea utile  Co.,  154  Vo.  130,  52  5.W.  1027  11904)), 
and  suits  of  elothes  I to to  ex  ral  Cantlay  v.  Meyer  Tailoring  Co., 

?5  d.’/J  (2nd)  96  (1.29)  )• 

As  to  whether  or  not  this  contract  is  a security  within 
the  -leaning  of  the  Vfssouri  Securities  Aot  (H.J  . Missouri,  1929, 
ectlon  77P4  (c)  ) we  re f-r  you  to  our  opinion  to  you  doted  July 
"4,  19^4,  dealing  with,  the,’Guen3ien  Foundation”  .o  v.e  pointed  out  in 
that  opinion,  thore  tr.  no  authority  in  t'  !©  tate  on  whether  or  n 
a funeral  benefit  contract  is  a security  vlthln  the  meaning  of  the 
statutes,  end  the  cu*<os  In  other  states  construing  similar  statutea 
ero  not  in  sufficient  agreement  to  -'aka  it  possible  for  ua  to  say  that 
this  ty,>e  of  contruol  is  or  is  not  a security,  and  in  view  of  the  feet 
that  there  are  two  statutes  of  this  5tato  which  »es*  with  a reasonable 
degree  of  certainty  to  be  applicable  to  uslness  in  question,  it 

would  seen  to  ua  inadvisable  to  attea;  t to  invoke  s third  statute  the 
applicability  of  which  Is  in  doubt. 

In  conclusion,  It  la  our  opinion  th*t  engaging  In  tha  busi- 
ness of  issuing  and  ;;erforcing  contracts  in  the  fora  submitted  with 
your  letter  and  set  out  above,  without  obtaining  any  authority  fron 
the  : tate  of  Miss  urj  for  the  sene,  is  a violation  of  the  laws  of  this 
tote,  and  that  proceedings  to  enforoe  liability  for  auoh  acts  could 
appropriately  be  brought  under  either  Article  9 or  . rtlele  10  of  !...  • 
Missouri,  1629. 


7ery  truly  yo~rs. 


no VIE: 


£D«  A'  D K.  Mill  Bt 

Assistant  Jittorney-Cenerel 


noi  ’'o'tlTTHICi 

Attorney-Oeneral 


/‘S.  ) Blind  Pension  discussed;  duty  of  husband 

) to  use  pension  in  support  of  hi  wife  and 
) family. 


arch  13,  1936. 


:/i  j s Lucile  .r'iner 
Assistant  social  director 
Missouri  Belief  and  Reconstruction 
Commission 
412  i.  High  Street 
Jefferaon  City,  Missouri 


Dear  i.'iss  hruner: 


This  is  to  acknowledge  your  a.eraorandum  as  follows: 

"■rs,  ‘ary  E.  Ryder  advises  us  that 
the  blind  pension  is  not  a relief 
measure,  but  rather,  a gratuity  paid 
to  the  blind  person  in  lieu  of  his 
sight,  and  as  such,  can  not  be  con- 
sidered as  a family  income. 

In  determining  eligibility  for  relief 
from  PERA  funds,  we  are  governed  by 
rules  and  regulations,  as  follows: 

A.  * eiief  shall  be  given  as  provided 
in  this  act  to  all  needy  unemployed 
persons  and/or  their  dependents.  Those 
whose  employment  or  available  resources 
are  inadequate  to  provide  the  necessi- 
ties of  life  for  themselves  and/or  their 
dependents  are  included. 1 

B.  •The  amount  of  relief  to  be  given 
must  be  based  on  the  following: 

'(1)  An  estimate  of  the  weekly 
reeds  of  the  individual  or  family 
Including  an  allowance  for  food 
sufficient  to  maintain  physical 
well-being. 
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» (2 ) n estimate  of  the  weekly 

income  of  the  family,  including 
wages  or  other  cash  income, 
produce  of  farm  or  garden,  and 
all  other  resources. 

i 

'(3)  The  relief  granted  should  be 
sufficient  to  provide  the  esti- 
mated weekly  needs  to  the  extent 
that  the  family  i_s  unable  to  do  so 
i from  its  own  resources.  1 

C.  'To  carry  out  the  purposes  of  the 
Federal  Emergency  Relief  Act  of  1933 
the  Investigation  of  all  applications 
for  direct  and/or  work  relief  is  re-  1 
quired.  The  minimum  Investigation 
shall  include  a prompt  visit  to  the 
home;  Inquiry  as  to  real  property,  bank 
accounts,  and  other  financial  resources 
of  the  family;  an  interview  with  at 
least  one  recent  employer;  and  determi- 
nation of  the  ability  and  agreement  of 
family,  relatives,  friends,  and  churches 
and  other  organizations  to  aselst;  also 
the  liability  under  public  welfare  laws 
of  the  several  states,  of  members  of  a 
family,  or  relatives,  to  a cume  sucE 
support  Tn  order  to  prevent  such  member 
- ec  a pub  * lc~~ch~  rge . ' 

In  making  an  investigation  it  is  mandatory 
that  the  social  worker  take  into  consider- 
ation all  available  resources  of  the  family. 
The  blind  pension  always  has  been  consider- 
ed as  a definite  financial  asset  and  we  have 
asked  that  that  income  go  to  maintaining 
the  household,  the  same  as  a soldiers' 
pension  or  disability  allowance.  .there  this 
income  is  adequate  to  meet  the  needs  of  the 
family  we  have  not  certified  such  family  for 
additional  relief.  If,  however,  the  blind 
pension  allowance  is  not  adequate  to  meet 
the  family's  budge tary  requirements,  the 
difference  between  the  total  amount  of  the 
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budget  and  the  amount  of  the  blind  pension 
1 8 allowed. 

With  limited  relief  funds  it  would  work 
a definite  hardship  on  relief  agencies 
if  we  were  not  able  to  utilise  this  blind 
pension  income  for  family  needs.  Since, 
according  to  the  Federal  Regulations, 
income  under  public  welfare  laws  is  a 
consideration,  we  would  like  to  continue 
with  authority  to  count  that  as  a resource 
in  the  family. * 


xhe  question  presented  concerns  whether  or  not  a 
blind  pension  may  be  used  as  a resource  in  determining  the 
income  of  a family,  the  family  being  defined  as  "a  unit 
or  ,roup  living  together  under  one  roof*" 


chapter  31.  Article  1.  R.  3.  Ho.  1929,  pertains  to 
"Pensions  to  deserving  blind."  Section  8893  of  said 
article  and  chapter  provides  that  one  to  receive  a pension 
must  possess  certain  qualifications,  namely:  (1)  Over 
twenty-one  years  of  age;  (2)  of  good  moral  character;  (5) 
resident  of  the  State  of  Missouri;  (4)  lack  of  income  and 
property  qualifications,  and  (3)  not  being  maintained  in 
public,  private  or  endowed  institutions,  etc.  It  is  well 
to  keep  in  mind  this  provision  in  Section  8893,  supra, 
relative  to  Income  and  property  qualifications: 

"Provided,  that  no  such  person  shall  be 
entitled  to  a pension  under  this  artiole 
who  ha 8 an  income,  or  is  the  recipient, 
of  six  hundred  (<£600.00)  dollars  or  more 
per  annum  from  any  source  whatever,  or 
who  owns  property,  or  has  an  interest  in 
property  to  the  value  of  five  thousand 
£ $6,000.00 ) dollars  or  more,  or  who  lives 
with  a sighted  husband  or  wife  who  has 
an  income  or  is  the  recipient  of  six 
hundred  (^600.00)  dollars  or  more  per 
annum  fro-n  any  source  whatever  or  has 
property  or  an  Interest  in  property  to 
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the  value  of  five  thousand  ($£,000, 00) 
dollars  or  more,  or  who  has  a parent 
or  parents,  resident  in  this  state 
who  upon  the  investigation  of  the  com- 
mission may  be  found  to  be  able  to  pro- 
vide for  the  reasonable  support  of  such 
applicant;  " 


It  is  thus  seen  that  one  could  have  an  income  of 
1569.00  a year,  or  an  interest  in  property  of  $4999.00# 
and  possessing  the  other  qualifications,  still  be  eligible 
to  a pension.  *•  direct  your  attention  to  this  fact  to 
show  that  while  a blind  pension  is  ordinarily  used  for 
the  support  of  a person,  yet,  under  certain  facts  and  cir- 
cumstances, it  would  not  be  so  used. 


Corpus  Juris,  Vol.  48,  page  786,  paragraph  2,  says 
the  following} 

"Pensions,  it  is  said,  are  mainly  de- 
signed to  assist  the  pensioner  in 
providing  far  his  daily  wants.  ▲ 
pension  is  not  a matter  of  contract# 
and  is  not  founded  upon  any  legal 
liability.  No  man  has  a legal  vested 
right  to  a pension;  it  is  a mere  bounty 
or  gratuity  given  by  the  government  * * 
and  » springing  from  the  appreciation 
and  tjraciousness  of  the  eovereigh.'  It 
may  be  bestowed  on  such  persons  and  upon 
such  terms  as  the  lawmaking  body  of  the 
government  p escribes.  * * * \nd  although 
existing  pension  laws  may  entitle  one  to 
a pension#  the  government  may#  at  its 
pleasure,  at  any  time,  change  the  amount 
thereof  or  revoke  or  destroy  it  altogether ." 

article  IV,  Section  47,  Constitution  of  Missouri# 
provides  in  part  as  follows: 

"Ihat  the  General  assembly  of  the  tttate  of 
Missouri  shall  cause  an  annual  tax  of 
not  lose  than  one -half  of  one  cent  nor 
more  than  three  cents  on  the  one  hundred 
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dollars  valuation  of  the  taxable  property 
of  the  State  to  be  levied  for  the  purpose 
of  providing  a f nd  to  be  devoted  in  the 
manner  provided  by  lav  to  the  pensioning 
of  the  des.-rvlng  blind," 


In  State  ex  rel.  Palmer  v.  Thompson,  297  S,  iff.  62,  1,  c 
63,  the  Supreme  Court  of  Missouri,  en  Banc,  said: 

"The  entire  matter  of  pensions  for  the 
deserving  blind  was  thereby  left  to 
the  Ceneral  Assembly." 

Prom  the  above  we  conclude  that  the  blind  pension  is 
a gratuity  and  is  given  to  a person  physically  handicapped 
by  loss  of  eyesight  for  his  use  and  support. 


The  question  then  presents  itself  as  to  whether  or 
not  a blind  person  would  hive  to  share  this  pension  with 
any  other  person  or  persons.  The  answer  to  this  question 
depends  upon  the  status  (husband)  of  the  person.  In  other 
wor  s,  if  there  is  an  obligation  on  the  person  to  support 
another,  then  it  could  be  said  that  if  his  pension  was 
more  than  enough  to  support  him  then  he  would  have  to  use 
part  of  it  in  the  support  of  dependant  or  dependants. 

In  Howard  County  v.  Bnevoldsen,  224  N.  W.  280,  1.  c. 
282,  the  Supreme  Court  of  Nebraska  said  the  following: 

"In  Inhabitants  of  poland  v.  Inhabitants 
of  ftllton,  15  Me.  363,  it  was  held  that 
where  a father  was  able  to  support  him- 
self , but  was  unable  to  support  his  wife 
and  children,  he  wis  a poor  person  or 
pauper  within  the  meaning  of  the  lav.” 


This  brings  us  to  a consideration  of  the  duty  of  a 
father  (husband)  to  support  his  wife  and  children. 

Corpus  Juris,  Vol.  30,  page  516,  in  part  reads  as 
follows : 

"It  is  the  duty  of  a husband  to  support 
and  maintain  his  wife  and  family.  There 
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Is  not  only  a moral  obligation  resting 
on  the  husband  to  support  his  wife,  but 
also  a duty  Imposed  by  lmv.” 

\nd  further,  page  518, 

"As  between  husband  and  wife  the  primary 
obligation  to  provide  for  the  support 
of  the  wife  rests  on  the  husband.  The 
duty  of  a husband  to  support  his  wife 
and  family  is  paramount  to  that  of  pay- 
ing his  debts.” 


In  Missouri  there  is  a criminal  statute  that  provides 
In  part  as  follows  (Section  4026,  R.  S.  Mo.  1929): 

"If  any  man,  shall,  without  good  cause, 

* * * or  shall  fail,  neglect  or  refuse 
to  maintain  and  provide  for  such  wife; 

■u  * * or  refuse  to  provide  the  necessary 
food,  clothing  or  lodging  for  his  or 
her  child  or  children  born  in  or  out  of 
wedlock,  under  the  age  of  sixteen  years, 

* * *,  he  or  she  shall,  upon  conviction, 
be  punished  **#«*.* 


However,  ahusband  cannot  do  the  impossible,  that  is,  if 
he  is  a poor  person  and  does  not  have  the  means  he  cannot 
provide  the  necessaries  for  his  wife  and  children.  However, 
if  he  does  have  the  means  and  falls  to  do  so,  then  he  would 
be  liable. 

Broadus  v.  Broadus,  221  S,  W.  804. 


In  Jennings  v.  City  of  St.  i^ouls  et  al.,  58  3.  ff.  (2d) 
979,  the  Supreme  Court  of  Missouri,  en  Banc,  1.  c.  981,  said 
t-he  following: 

"The  good  of  society  demands  that  when 
a person  'is  without  means,  and  unable, 
on  account  of  some  bodily  or  mental 
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infirmity,  or  other  unavoidable  cause, 
to  earn  a livelihood,1  he  is  entitled  to 
be  supported  at  the  expense  of  the  public. 
'It  is  immaterial  hov  the  alleged  pauper 
is  brought  into  need,  as  it  is  the  fact 
of  the  situation  and  not  the  method  of 
producing  it  that  is  important.'  'So 
the  fact  that  a person's  want  is  the 
result  of  gross  intemperance  does  not 
prevent  him  from  securing  relief  as  a 
pauaer.'  '.vn  able-bodied  man,  vho  can, 
if  he  chooses  obtain  employment  which 
will  enable  him  to  maintain  himself 
and  family,  but  refuses  to  accept  employ- 
ment, is  not  entitled  to  public  relief, 
though  relief  may  be  properly  extended 
to  the  wives  and  children  of  such  men. ' 

21  R.  C.  L.  705,  706.  It  necessarily 
follows  that  an  able-bodied  man,  who  is 
unable  to  obtain  employment  on  account 
of  the  economic  conditions  existing  at 
the  time,  and  who  is  without  means  of 
support,  is  entitled  to  public  relief.” 


Article  4,  Chapter  90,  Section  12950,  K.  S.  Mo.  1929, 
provides  as  follows: 

■Poor  persons  shall  be  relieved,  main- 
tained and  supported  by  the  county  of 
which  they  are  inhabitants." 


Thus,  if  a person  is  poor  he  is  to  be  relieved,  main- 
tained and  supported  by  the  county  in  which  he  resides. 


as  to  a husband  being  liable  to  pay  for  the  necessaries 
of  his  wife,  we  quite  from  the  Supreme  Court  of  South  uakota 
in  the  case  of  Haakon  County  v.  Staley,  243  N.  W.  671,  1.  c. 
672: 

"The  support  alleged  to  have  been  fur- 
nished by  the  first  cause  of  action  con- 
sisted of  'necessaries.'  The  husband's 
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liability  for  necessaries  is  not  changed 
by  the  fact  that  he  is  in  the  penitentiary. 
Ahern  v.  Easterby,  42  Conn.  546;  Moran  v. 
Monts.  175  Mo.  App.  560.  162  S.  W.  323." 


In  Moss  v.  Moss.  1 P.  (2d)  916.  the  Supreme  Court  of 
Washington.  1.  c.  918.  saids 

■Ifce  duty  of  a parent  to  provide  sup- 
port for  an  adult  son  vho  is  tumble 
to  earn  his  livelihood  because  of 
bodily  infirmity  or  by  reason  of 
mental  disability  is  statutory.  No 
legal  liability  existed  at  the  common 
law." 


In  Missouri  we  find  no  statute  that  provides  that  the 
parent  shall  sup  ort  an  adult  child  or  that  a child  shall 
rapport  a parent.  However,  certain  States,  namely.  Nebraska 
.'.ashing tor.,  Michigan  and  others,  have  statutes  providing 
that  if  a parent  is  a pauper  that  the  child  financially  able 
must  support  same.  In  other  words,  those  states  cast  the 
burden  upon  relatives  to  support  and  look  after  those  not 
able  to  provide  for  themselves,  the  same  as  the  common  law 
places  the  burden  upon  the  husband  to  support  his  wife  and 
minor  dependent  children. 


CONCLUSION. 

From  the  above  we  conclude  and  it  is  our  opinion,  (1) 
that  the  blind  pension  is  a gratuity  not  founded  on  contract 
and  is  to  be  used  in  the  supplying  of  the  dally  wants  of 
the  pensioner,  (2)  that  if  the  pensioner  has  a lawful  wife, 
then  he  is  under  liability  to  her  support  insofar  as  he  is 
able,  (3)  that  if  the  pensioner  has  minor  dependent  child- 
ren, then  he  is  liable  for  their  support  to  the  extent  only 
as  far  as  he  is  able,  (4)  that  the  blind  pension  fund,  then 
would  only  be  considered  a resource  in  the  case  where  a 
blind  pensioner  had  the  duty  and  obligation  imposed  upon 
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him  to  sup  ort  other  people,  and  this  duty  and  obligation 
only  goes  to  the  extent  of  his  ability,  in  other  words, 
so  thut  he  does  not  deprive  himself  and  place  himself 
on  the  charity  or  alms  roll. 


Ve  are  returning  herewith  your  file. 


Your 8 very  truly. 


Janes  L.  HornBostel 
Assistant  Attorney -General. 


A?'.  ROVED: 


WMeXlT  RICR — 

Attorney-General. 
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INHERITANCE  TAX: 


Method  of  paying  the  tax. 


Hon.  T.  E.  Broderick, 
Judge  of  Probate  Court, 
Pemiscot  county, 
Caruthersville,  Mo. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
April  18  requesting  an  opinion  as  to  the  following  state  of 
facts : 

"A  question  has  arisen  here  as  to 
the  proper  manner  of  paying 
inheritance  tax. 

Should  the  entire  amount  of  assessed 
tax  be  sent  direct  to  the  State 
Treasurer  and  should  he  then  send 
the  two  and  one-half  per  cent  due 
the  Probate  Judge,  or  should  these 
two  payments  be  made  separate  to 
the  administrator  or  the  heirs  - 
that  is,  should  the  two  and  one-half 
per  cent  due  the  Probate  Judge  be 
paid  directly  to  him  and  the  balance 
of  ninety- seven  and  one- half  per 
cent  be  remitted  to  the  state  Treasurer, 
or  should  the  whole  amount  be  sent 
to  the  State  Treasurer  and  he  then 
remit  the  2%  per  cent  to  the  Probate 
Judge  of  the  county  in  which  the 
proceedings  have  been  had.  * * * " 


Section  580,  R.S.  Mo.  1929  provides  in  part  as 

follows: 

"Every  sum  of  money  retained  by 
any  executor,  administrator,  or 
trustee  or  paid  into  his  hands  for 
any  taxes  on  any  property  or  derived 
from  any  source  whatever  for  the 
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payment  of  any  such  taxes 
shall  be  paid  by  him  within 
thirty  days  thereafter  into 
the  state  treasury  exoept 
two  and  one-half  per  cent  of 
such  tax,  which  he  shall  pay 
to  the  probate  Judge  for  his 
fees.  * * * * n 


CONCLUSION 


In  Ylew  of  the  foregoing,  by  the  plain  terms  of  the 
statute  Itself,  there  is  no  question  but  that  the  executor  or 
administrator  paying  the  inheritance  tax  due  under  Article  21, 
Chapter  1,  R.S.  Mo.  1929  as  amended,  should  send  the  fee  due 
the  Probate  Court  direct  to  said  court,  and  send  the  balance  due 
the  State  of  Missouri  direct  to  the  State  Treasurer. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
.sslstant  Attorney  General. 


APPR0V3D: 


Attorney  General. 


RECONSTRUCTION  FINANCE  CORPORATION:  Said  Corporation  and  its 
subsidiaries  are  instrumentalities  of  U.S.  government,  and  State 
of  Mo.  has  no  power  to  impose  taxes  thereon 
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// 


Hon.  Dwight  H.  Brown, 
Secretary  of  State, 
Jefferson  City,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter 
of  April  25,  1935  requesting  an  opinion  as  to  the  following 
state  of  facts: 

"The  Reconstruction  Finance 
Corporation  is  desirous  of 
domesticating  a Maryland 
corporation  created  by  it  and 
the  stock  in  which  is  the 
property  of  the  Federal  Gov- 
ernment through  R.F.C.,  and 
representation  has  been  made 
to  this  office  that  the  Attorney 
General  of  the  United  states 
has  asked  that  the  corporation 
be  domesticated  but  that  the 
State  of  Missouri  collect  none 
of  the  fees  ordinarily  levied, 
pointing  out  Federal  ownership 
of  the  corporation. 

The  question  is  simply  whether 
or  not  I shall  colleot  the 
ordinary  fees." 


While  the  facts  as  stated  in  your  letter  do  not  so 
disclose,  we  assume  that  the  Maryland  corporation  is  a subsidiary 
corporation  of  the  Reconstruction  Finance  Corporation  and  incor- 
porated with  the  same  general  purposes. 

The  Reconstruction  Finance  Corporation  was  created 
as  a part  of  the  ^ergency  Relief  and  Construction  Act  of  1932. 
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Section  602,  Title  15,  U.S.C.A.  provides: 

"The  corporation  shall  have  capital 
stook  of  $500,000,000,  subscribed 
by  the  United  States  of  America, 
payment  for  which  shall  be  subject 
to  call  in  whole  or  in  part  by 
the  board  of  directors  of  the 
corporation. " 

While  the  purposes  of  the  corporation  are  many  and 
varied,  generally  it  may  be  said  that  the  corporation  was  formed 
for  the  convenient  and  expeditious  transaction  of  government 
business  and  as  a part  of  the  Emergency  Relief  and  Construction 
Act.  In  other  words,  the  corporation  is  employed  as  an  agency 
for  the  exercise  of  the  constitutional  powers  of  the  United 
States,  and  it  would  seam  clear  that  no  tax  or  burden  of  any 
kind  or  description  may  bo  imposed  upon  said  corporation  by  the 
State  of  Missouri. 

in  the  case  of  King  county,  Wash.  v.  United  States 
Shipping  Board  emergency  Fleet  Corporation,  282  Fed.  950,  the 
Court  held  that  shipyard  property  of  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation  was  exempt  from  taxation  by 
the  State  of  Washington  even  though  the  legal  title  was  in  the 
corporation,  a private  corporation  since  the  government  caused 
the  corporation  to  be  formed,  held  all  of  its  stock,  furnished 
all  of  its  capital,  and  owned  the  entire  beneficial  interest 
in  its  property.  The  Court  said  (l.c.  953-954): 

"Cleerly,  in  the  matter  of  expending 
this  public  money,  under  the  direction 
of  Congress  and  the  President , in  the 
puroLase  of  property  for  governmental 
purposes,  and  in  taking  and  holding 
the  legal  title  thereto,  the  corporation 
was  acting  as  a naked  trustee,  and  the 
entire  beneficial  interest  was  in  the 
government.  And  what  does  it  matter 
that  the  Fleet  Corporation  may,  in  a 
measure,  have  had  the  status  of  an 
ordinary  corporation?  Let  us  assume 
that  it  was  purely  a private  concern, 
and  originally  had  none  of  the  attri- 
butes of  a public  agency,  and  then  let 
us  suppose  that  by  Congress  and  the 
President,  with  its  consent,  public 
funds  were  placed  in  its  custody,  to 
be  expended  by  it  in  the  acquisition 
of  shipyards  for  government  uses,  and 
it  was  authorized  to  take  and  hold  the 
legal  title  thereto;  would  it  be  contended 
that  such  property  continued  to  be 
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subject  to  state  taxation 
merely  because  the  legal  title 
was  held  by  a private  corpora- 
tion having  no  real  interest? 

The  taxable  character  of  property 
is  to  be  referred  to  the  status 
of  the  real,  rather  than  of  the 
nominal,  owner.  Private  property 
is  not  exempt  from  taxation  be- 
cause the  government  holds  the 
legal  title  thereto,  and  by 
parity  of  reasoning  neither  is 
public  property  taxable  because 
the  naked  legal  title  is  in  a 
private  person.  Carroll  v. 

Safford,  3 How.  444,  11  L.  Ed. 

671;  Witherspoon  v.  Duncan,  4 
Wall.  210,  18  L.  Ed.  339. 

"In  principle  the  case  is  not 
unlike  those  cases  where,  for 
convenience,  a state  has  created 
corporate  bodies  to  hold  property 
for  and  manage  public  educational 
and  charitable  institutions,  and 
other  governmental  projects,  and 
attempts  have  been  made  to  tax 
property  so  held." 

In  the  case  of  Clallam  County  v.  United  States,  68  L. 

Ed.  328,  Mr.  Justice  Holmes  held  that  a state  cannot  tax  the 
property  of  a corporation  organized  by  the  Federal  Government 
to  produce  material  for  war  purposes,  the  property  of  which  is 
conveyed  to  it  by,  or  bought  with  money  of,  the  united  States, 
and  used  solely  for  the  purposes  of  Its  creation. 

This  case  is  particularly  in  point  here  for  the  reason 
that  the  Spruce  Production  Corporation  (the  corporation  involved) 
was  a corporation  created  by  the  United  States  as  an  instru- 
mentality for  carrying  on  the  World  War,  while  the  Reconstruction 
Finance  Corporation  was  created  by  the  United  States  as  an 
instrumentality  in  its  conflict  with  domestic  conditions  affect- 
ing the  peace  and  welfare  of  our  people.  Mr.  Justice  Holmes 
said  (l.c.  331-332): 

"The  incorporation  and  formal 
erection  of  a new  personality 
was  only  for  the  convenience  of 
the  United  States,  to  carry  out 
its  ends.  It  is  unnecessary  to 
consider  whether  the  fact  that  the 
United  States  owned  all  the  stock 
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and  furnished  all  the 
property  to  the  corporation, 
taken  by  Itself,  would  be 
enough  to  bring  the  case  within 
the  policy  of  the  rule  thet 
exempts  property  of  the  United 
States.  Van  Brocklin  v.  Tennessee 
(Van  Brocklin  v.  Anderson)  117 
U.S.  151,  29  L.  Ed.  045,  6 Sup. 

Ct.  Rep.  670.  It  may  be  that 
if  the  United  States  saw  fit 
to  avail  itself  of  machinery 
furnished  by  the  state,  it  would 
not  escape  the  tax  on  that 
ground  alone.  But  when  we  add 
the  facts  that  we  have  recited, 
we  think  it  too  plain  for  further 
argument  that  the  tax  could  not 
be  imposed. " 


G OH  CLU 31  OR 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  the  Reconstruction  Finance  Corporation  and  its 
subsidiaries  are  instrumentalities  of  the  United  States  Gov- 
ernment, and  that  the  State  of  Missouri  is  without  power  to 
impose  any  tax  or  burden  whatsoever  on  3ald  corporations.  It 
follows,  therefore,  that  the  fees  ordinarily  levied  on  corpo- 
rations by  your  department  should  not  be  so  levied  in  the 
instant  case. 


Respectfully  submitted. 


JOHf!  W.  HO  Fit!  AH , Jr., 
Assistant  Attorney  General. 


APPROVED : 


TR5T  vszrmmr’ 

Attorney  General. 


JWElAH 
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INQUEST:  Fees  claimed  in  Coroner’s  Statutory 
Statement  of  costs  of  inquest  as 
costs  against  the  County  must  be 
audited  by  the  County  Court  and  the 
Auditors  should  disallow  inquest  fees 
claimed  but  not  orovided  for  by  Statute. 
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Honorable  John  $•  Brooks 
Presiding  Judge 
County  Court  of  Grundy  County 
Trenton,  Missouri 

Dear  Sir: 


| F\LED 


Tour  letter  requesting  an  opinion  from  Honorable 
Forrest  Smith,  State  Auditor,  was  referred  to  this  office, 
and  reads  as  follows: 

"You  will  find  enclosed  a bill  of  costs 
for  a Coroner's  Inquest  held  in  Grundy 
County,  Missouri. 

"We  are  sending  it  to  you  for  an  audit 
before  allowing  the  same.  Ve  offer  the 
following  exolanat ions  that  may  help  in 
the  audit; 

"Dr.  Kimberlin  is  a ohysicim  and  sur- 
geon. 

"There  is  but  one  subnoena  for  witnesses 
on  file  in  the  Circuit  Clerk's  office 
(all  names  on  one.} 

"One  summons  for  Jury  on  file. 

"No  post-mortem  examination  was  held. 

"Should  the  Sheriff's  bill  be  paid  with 
no  order  from  theCoroner  on  record  for 
his  services? 

"Should  the  Coroner  be  paid  $15.00  per 
day  for  his  services  as  charged  on  bill? 

*We  will  appreciate  a complete  audit  and 
will  furnish  any  further  information  at 
our  command. 
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"Also  please  find  enclosed  bill  pre- 
sented to  the  County  Court  by  Miss 
Agnes  Mae  Wilson,  retiring  Prosecu- 
ting Attorney  of  Grundy  County, 

Missouri*  The  first  two  items  are 
allowed,  should  the  remainder  of  the 
bill  be  allowed? 

"What  we  want  to  know  about  these 
bills  is  what  is  legal  and  right  for 
uM  to  pay  so  that  our  books  will  audit 
properly*" 

We  also  acknowledge  receipt  of  the  enclosures  referred 
to  in  your  3e  tter.  We  are  returning  said  enclosures  here- 
with* Ojjr  ODinion  follows: 

46  Corpus  Juris,  page  1014,  Section  255,  provides  as 
follows : 

"The  person  rightfully  holding  an  of- 
fice is  entitled  to  the  compensation 
attached  thereto;  this  right  does  not 
rest  upon  contract,  and  the  principles 
of  law  governing  contractual  relations 
and  obligak ions  in  ordinary  cases  are 
not  applicable.  Public  officers  have 
no  claim  for  official  services  rendered 
except  where,  and  to  the  extent  that, 
compensation  is  provided  by  law,  and, 
when  no  compensation  is  so  provided, 
the  rendition  of  such  services  is  deemed 
to  be  gratuitous.*  * * *" 

Section  11652  R.  S.  Mo*  1929,  provides  certain  con- 
ditions precedent  to  payment  of  costs  by  a County  Court 
for  expenses  incurred  at  a coroner's  inquest*  Said  Sec- 
tion provides: 

"The  coroner  or  other  officer  holding 
an  Inquest,  as  provided  for  by  this 
chapter,  shall  present  to  the  county 
court  a certified  statement  of  all 
the  costs  and  expenses  of  said  inquest, 
including  his  own  fees,  and  fees  of 
Jurors,  witnesses,  constables  and  others 
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entitled  to  feea  for  which  the  county 
Is  liable;  and  the  county  court  shall 
audit  and  allow  the  sane,  and  shall 
make  a certified  copy  of  the  same, 
without  delay,  and  deliver  such  copy 
to  the  county  treasurer,  which  copy 
shall  ba  deemed  a sufficient  warrant 
or  order  on  the  t reasurer  for  the  pay- 
ment of  the  fees  therein  specified  to 
each  person  entitled  to  such  fees* 

The  county  treasurer  shall  pay  to  each 
person  on  demand,  or  to  his  legal  re- 
presentatives, the  fees  to  which  he  is 
thus  entitled,  and  shall  take  the  proper 
receipt  therefor,  and  produce  the  same 
in  his  settlements  with  the  county 
court  as  vouchers  for  the  money  so  paid 
out  by  him." 


In  construing  the  provisions  of  the  above  section 
our  Supreme  Court  said  in  Carmack  v*  Cade  County,  127 
Mo.  527,  1.  c.  529;  30  3.  W.  162: 

"By  section  2462,  Revised  Statutes, 

1889,  it  is  made  the  duty  of  the  of- 
ficer holding  the  inquest  to  pr  esent 


to  the  county  court  of  the  county  in 
which  the  inquest  is  held  a certified 
statement  of  all  the  costs  and  expenses 
of  said  inquest,  including  his  own  fees, 
the  fees  of  Jurors,  Witnesses,  consta- 
bles and  others  entitled  to  fees  for 
which  the  county  is  liable*  The  certi- 
ficate of  the  coroner  in  this  ease  was 
in  evidence,  was  prime  facie  evidence 
that  the  services  were  rendered  for 
which  fees  were  charged  as  therein 
stated,  and  in  the  absence  of  proof  to 
the  contrary,  was  all  that  was  neces- 
sary to  Justify  the  finding  and  Judg- 
ment of  the  court*  The  Judgment  is 
affirmed." 

Our  Supreme  Court  construed  together  sections  11802 
and  11632,  supra,  in  the  case  of  Houts  v*  McCluney  102  Mo. 
13,  1*  c.  16;  14  S.  W.  766,  and  said: 
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"in  the  first  place,  no  coats  aro 
allowed  by  the  common  law.  They  are, 
with  us,  creatures  of  the  statute. 

They  must  be  paid  in  the  amounts  and 
In  the  manner  specified  In  the  statute. 
Sections  5156  and  5613  are  clear  and 
unambiguous.  They  make  the  county 
liable  for  the  fees  allowed  the  cor- 
oner, Jurors,  witnesses  and  the  con- 
stable In  all  Inquests  where  the 
coroner  has  reasonable  cause  to  be- 
lieve that  the  person,  over  whose 
body  the  Inquest  is  held,  came  to  his 
death  by  violence  or  casualty." 

It  Is  the  const able' 8 duty  to  attend  the  coroner 
at  Inquests. 

Section  11612  R.  S.  Ko.  1929  provides: 

"Every  coroner,  so  soon  as  &e  shall 
be  notified  of  the  dead  body  of  any 
person,  supoosed  to  have  come  to  his 
death  by  violence  or  casualty,  being 
found  within  his  county,  shall  make 
out  his  warrant,  directed  to  the  con- 
stable of  the  township  where  the  dead 
body  Is  found,  requiring  him  forthwith 
to  summon  a Jury  of  six  good  and  law- 
ful men,  householders  of  the  same  town- 
ship, to  appear  before  such  coroner, 
at  the  time  and  place  In  his  warrant 
expressed,  and  to  Inquire,  upon  a view 
of  the  body  of  the  person  there  lying 
dead,  how  and  by  whom  he  came  to  his 
death." 

Section  11613  R.  S.  Mo.  1929  provides: 

"Every  such  constable  to  whom  such 
warrant  shal  1 be  directed  shall 
forthwith  execute  the  same,  and  shall 
repair  to  the  place  where  the  dead 
body  is,  at  the  time  mentioned,  and 
make  return  of  the  warrant,  with  his 
proceedings  thereon,  to  the  coroner 
who  granted  the  same." 
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Section  11614  R.  S.  Mo*  1929,  provides: 

"Every  constable  falling  to  execute 
such  variant  or  to  return  the  sane 
shall  forfeit  and  pay  the  aio  of 
eight  dollars*" 

The  constable's  fees  are  allowable  under  the  provi- 
sions of  Section  11777,  which  provide: 

"Constables  shall  be  allowed  fees  for 
their  services  as  follows: 

"Tor  serving  a summons,  rule, 
notice  or  order  of  a Justice 


of  the  peace  In  any  case 40*60 

"For  serving  warrant  in  any 
criminal  c ase,  for  each  de- 
fendant  * 1*00 


"For  summoning  each  jury 

before  a justice  of  the  peace.  • 1*00 

"For  taking  a criminal  to  ^ail  • 1.00 

"And  for  every  mile  traveled 
in  taking  a criminal  to  Jail 
and  returning  therefrom,  pro- 
vided the  distance  so  traveled 
be  more  than  five  miles,  the 
sum  of,  per  mile.  .10 

"For  serving  each  execution  . *.  1*00 

"For  taking  every  bond  required  by 
law  to  be  takoi .50 

"For  subpoenaing  a witness  . • • .50 

"For  serving  a writ  of  attach- 
ment.   1.00 

"For  each  mile  actually  trav- 
eled in  serving  any  process  • ••  *10 
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"For  each  day  or  part  there- 
of required  In  erecting  the 
booths,  taking  them  down,  and 
attending  any  election  in  his 
township,  when  required  to  do 
so  by  the  judges  of  election. 


per  day £3.00 

"For  serving  a writ  of  resti- 
tution   1.00 

"For  every  return  on  non  eat 
on  a writ,  original  or  judl- 
cial 26 

"For  return  of  nulla  bona  ....  .25 

"For  issuing  garnishee  summons 
on  execution .35 


"For  receiving  and  keeping  property 
taken  on  execution  or  attachment,  or 
under  the  order  of  the  Justice,  such 
compensation  as  may  be  awarded  by 
the  Justice  making  such  order  or  from 
whom  the  process  issued.  For  collect- 
ing after  suit  brought,  and  paying  over 
to  the  plaintiff  for  all  sums  collected 
on  executions  or  other  process,  where 
property  has  been  levied  on,  three  per 
cent,  and  one  and  one-half  per  cdnt. 
where  money  is  paid  to  the  constable 
on  summons,  execution  or  other  pro- 
cess, Without  levy,  or  to  the  person 
entitled  thereto,  his  agent  or  attor- 
ney, to  be  paid  by  the  debtor*  pro- 
vided.. however,  that  in  all  townships 
having  more  than  seventy-five  thousand 
inhabitants  the  constable  shall  re- 
ceive the  same  fees  and  compensation 
as  are  allowed  by  law  to  sheriffs  and 
marshals  of  such  counties." 

Pees  allowable  to  JuMors  at  a coroner’s  Inquest  are 
set  out  in  Section  11797  R.  S.  Mo.  1929.  which  provide  in 
part  * 
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"Jurors  shall  be  allowed  fees  for 
their  aerTices  as  follows: 

"for  each  Juror  attending  a view 

inquest  or  execution  of  a writ 

of  ad  quod  damnum,  per  day £1*00 

*•»■»►■»»■»■»*******■»#**■»'**■ 

Fees  allowable  to  witnesses  at  a coroner's  Inquest 
are  set  out  in  Section  11708,  R.  5.  Mo.  1929,  which  is 
in  Dart  as  follows: 

"Witnesses  shall  be  allowed  fees  for 
their  services  as  follows:  For  Attend 
ing  any  court  of  record,  reference, 
arbitrators,  commissioner,  clerk  or 
coroner,  at  any  Inquest  or  inquiry  of 
damages,  within  the  county  where  the 
witness  resides,  each  day,  *1.50. 
f or  like  attendance  out  of  the  county 
where  witness  resides,  each  day,  *2.00. 
lor  traveling  each  mile  in  going  to 
and  returning  from  the  place  of  trial, 

.05.*  * * *■ 

y 

In  the  case  of  Bagener  v.  Pulltser  Publishing  Company, 
172  Mo.  App.  436,  1.  c.  451;  158  S.  54,  the  Appellate 
Court  said: 

"Preliminary  to  an  inquiry  whether  it 
was  privileged,  it  is  Important  to 
say  whether  it  was  plaintiff's  offi- 
cial duty  as  the  sheriff  of  the  county 
to  attend  the  coroner's  Inquest.  We 
conclude  it  was  not.  The  statute  makes 
it  the  duty  of  the  constable  of  the 
township  to  attend  the  coroner  at  an 
inquest." 

Section  12109  R.  S.  Mo.  1929,  provides  as  follows: 

"If  a claim  against  a county  be  for 
work  and  labor  done,  or  material 
furnished  in  good  faith  by  the 
claimant,  under  contract  with  the 
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county  authorities,  or  with  any 
agent  of  the  county  lawfully  autho- 
rized, the  claimant,  if  he  shall  have 
fulfilled  his  contract,  shall  ba  en- 
titled to  recover  the  Just  value  of 
such  work,  labor  and  material,  though 
such  authorities  or  agent  may  not, 
in  making  such  contract,  have  pur- 
sued the  form  of  proceedings  pre- 
scribed by  law*" 


CONCLUSION* 

It  is  the  opinion  of  this  office  that  all  persons 
or  officers  attending  a coroner's  inquest  must  be  able 
to  point  to  the  Statute  allowing  them  fees  for  services 
at  said  inwueat  before  said  Inquest  fees  can  be  said  to 
supoort  a legal  demand  against  the  County*  As  was  said 
in  the  Houts  case,  supra,  costs  in  a coroner's  inquest 
are  "creatures  of  Statute"* 

The  certified  statement  of  the  coroner,  which  you 
submitted  with  your  request,  is  required  by  virtue  of 
11632,  supra*  This  Section  also  requires  that  it  is  the 
duty  of  the  County  Court  to  audit  said  statement,  and 
after  auditing  the  same  against  illegal  and  unearned  fees 
it  becomes  the  court's  duty  to  certify  a copy  of  the  cor- 
rect audited  statement  to  the  County  Treasurer  who  is  then 
to  pay  the  allowed  claims* 

It  is  our  fu&fher  opinion  that  the  coroner's  state- 
ment of  legal  Inquest  costs  does  not  prove  itself*  Said 
statement  to  be  properly  audited  must  be  checked  against 
the  different  statutes  allowing  fees  to  coroners.  Jurors, 
witnesses,  constables  and  others  entitled  to  fees  for 
which  the  county  is  liable* 

In  auditing  the  coroner's  statement  against  the  fee 
statutes,  set  out  supra,  it  is  our  opinion  that  the  fol- 
lowing corrections  should  be  made  by  the  County  Court  in 
the  coroner's  statement  now  before  us  for  consideration, 
viz: 

If  there  were  twenty-eight  subpoenas  issued  by  the 
coroner,  he  would  be  entitled  to  the  $7.00  claim  which 
he  presents*  If  twenty-eight  persons  were  subpoenaed  on 
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one  snhpoena,  then  the  £7.00  claim  should  be  corrected  to 
read  £0*26.  You  state  in  your  letter  that  only  one  sub- 
noena  was  Issued.  The  coroner  Is  entitled  to  «0.25  per 
subpoena,  and  not  |0.26  per  person  subpoenaed  under  pro- 
visions of  Section  11802,  supra. 

The  olaim  of  4105.00  for  seven  days  service  at 
415.00  per  day  should  b e corrected  by  a disallowance,  as 
there  Is  no  provision  In  the  Statute  allowing  a per  diem 
for  services  of  the  coroner  at  an  Inquest.  The  coroner's 
services  for  which  he  can  charge  are  listed  In  the  Statutes 

We  find  the  other  claims  of  the  coroner  for  fees  to 
be  statutory  and  allowable,  if  the  services  were  performed. 
The  total  of  4119*25  should  be  corrected  to  total  only 
statutory  fees  payable  by  County  Treasurer  after  the  Court' 
audit,  and  even  then  the  fees  should  not  be  allowed  un- 
less the  statutory  service  was  rendered. 

In  auditing  the  donstable's  fees,  presented  In  the 
coroner's  statement,  it  is  our  opinion  that  the  following 
corrections  should  be  made  by  the  County  Court,  vis: 

The  charge  of  $3.00  for  summoning  Jury  of  Inquest 
is  not  allowable  under  the  provisions  of  Section  11777, 
supra,  and  should  b e corrected  by  a disallowance.  It  la 
twue  that  Sections  11612,  11613,  and  11614  make  It  the 
duty  of  the  coroner  to  summons  the  Jury  and  attend  the 
coroner's  Inquest,  but  where  no  fee  for  the  service  is 
provided,; It  It  a gratuitous  service  required  by  law,  and 
the  caves  so  hold. 

The  constable's  charge  of  419.00  for  attending  an 
Inquest  for  six  days  should  be  corrected  by  a disallowance. 
There  is  no  provision  In  the  Statute  allowing  a per  diem 
to  the  constable  for  this  service.  It  Is  Just  another  one 
of  those  gratuitous  services  required  by  law. 

We  find  the  other  fees  claimed  by  the  coroner,  to 
the  use  of  the  constable,  to  be  statutory  and  allowable 
If  the  s ervlce  was  performed.  The  total  claim  of  £35.00 
should  be  corrected  to  total  only  statutory  fees  payable 
by  County  Treasurer  after  an  audit,  and  even  then  the 
fees  should  not  be  allowed  unless  the  service  was  per- 
formed. 
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We  find  the  fee*  claimed  by  the  coroner,  to  the  nee 
of  each  Juryman,  In  accord  with  Section  11797,  supra. 

If  the  services  were  rendered  the  Jurors'  fees  should  be 
allowed. 

We  find  the  fees  claimed  by  the  coroner,  to  the  use 
of  witnesses,  to  be  only  tl.00  per  day.  Section  11798, 
supra,  provides  that  said  witness  fees  should  be  $1.50 
oer  day.  This  claim  should  be  changed  allowing  each  wit- 
ness v-0.50  more  per  day  after  which  the  total  witness 
fees  which  now  reads  $36.00  whould  be  changed  to  corre- 
spond to  the  corrected  total* 

The  fees  which  the  coroner  has  claimed  to  the  use 
of  The  Rex  Studio,  C.  U.  Alexander,  Sheriff  tdwln  D.  Lloyd, 
C.  C.Frane  and  0.  R.Rooks  are  not  statutory  Inquest  fees, 
and  should  not  be  allowed  by  the  Court  In  auditing  fees 
chargeable  to  this  inquest.  These  services  are  extraneous 
to  s ervlces  for  which  inquest  fees  have  been  trovided  for 
by  Statute.  As  claims  against  the  County  they  should  be 
audited  as  other  claims  against  the  County  are  audited  by 
the  County  Court,  but  not  as  the  statement  of  the  coroner 
presenting  legal  claim  due  from  a coroner's  Inquest. 

The  grand  total  now  showing  total  fees  and  expenses 
to  be  $369.15  should  be  changed  to  Include  the  correct 
total  of  only  fees  allowed  by  the  Court's  audit. 


Respectfully  submitted 


WM.  ORR  EAWYLRS 

Assistant  Attorney  General. 


APPROVED* 


RdY  Me  Kit  TRICK 

Attorney  General. 


WOS  :H 


- 

INHERITANCE  TjJC:  When  there  is  insufficient  props  estate,  on~y 

proceedings  necessary  is  for  Probate  Court  to  make  .er  that  estate 
is  not  subject  to  tax,  unless  existence  of  other  property  or 
errone.ous  appraisement  be  shown. 


/ I 


June  21 , 1935* 


Hon.  T.E.  Broderick, 
Judge  of  Probate  Court, 
Pemiscot  County, 
Caruthersville , mo. 


FI  LED 

// 


Dear  Jir: 


This  department  is  in  receipt  of  your  letter 
of  recent  date  requesting  an  opinion  as  to  the  following 
state  of  facts: 

"When  an  order  is  issued  by 
the  Probate  Court  ’Refusing 
Letters  of  administration'  for 
insufficiency  of  property  and 
there  i3  real  estate  involved, 
how  should  the  report  on 
'Transfer  and  Inheritance  Tax' 
be  handled?" 


section  585,  R.o.  lio.  1929  provides  in  part 
as  follows: 


»*  * * such  court  or  the  Judge 
thereof  in  vacation  shall  imme- 
diately upon  the  filing  of  the 
Inventory  ai.d  appraisement  of 
the  estate  of  a decedent,  examine 
the  same,  and  if  it  is  apparent, 
in  the  opinion  of  the  said  court 
or  judge,  that  such  estate  is  not 
subject  to  the  tax  provided  for 
in  this  lew,  such  finding  and 
opinion  shall  be  entered  of  record 
in  said  court,  and  thereupon  the 
provisions  of  section  583  shall 
become  inoperative  as  to  the 
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holders  of  funds  or  other 
property  thereof,  and  there 
shell  be  no  further  proceedings 
relating  to  such  tax,  unless  upon 
the  application  of  interested 
parties  the  existence  of  other 
property  or  an  erroneous  apprais- 
ment  be  shorn.  * * *" 


CONCLllolC/H 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  if  there  be  insufficient  property  in  an  estate 
so  as  to  exempt  said  estate  from  the  inheritance  tax  lars  of 
the  Jtate  of  Missouri,  then  the  Probate  Court  may  make  an 
order  that  such  estate  is  not  subject  to  the  tax  and  no  further 
proceedings  relating  to  the  tax  need  be  tqken  unless  upon 
an  application  of  Interested  parties,  the  existence  of  other 
property  or  an  erroneous  appraisement  be  shorn. 


Hespectfully  submitted. 


JOHN  -.7.  HOFFkAli,  Jr. , 
looting)  attorney  General. 


NAMES: 


EMBLEMS:  — 


Colorable  imitations  of  the  name  "Better 
Business  Bureau"  oannot  be  registered  under 
Article  II,  of  Chapter ,136,  R.  S.  Mo.  1929. 


fh 


June  28,  1935. 


Hon.  Dwight  H.  Brown 
■>c oretary  of  State 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  which  reads  as  follows: 

"Confirming  conversation  of  this  date, 
will  you  please  furnish  us  with  an 
opinion  on  applications  for  registrar 
tions  of  emblems,  etc.,  submitted  by 
the  Better  Business  Bureau  of  3t.  Louis, 
with  particular  reference  to  the  pur- 
poses set  forth  in  the  applications." 


Ap  ended  to  your  letter  is  the  original  letter 
of  r.  E.  Williams,  Attorney,  at  St.  Louis,  Missouri,  which 
reads  as  follows: 

"Enclosed  you  will  find  applications, 
in  duplicate,  for  the  registration 
of  emblems,  insignia  and  names  under 
Article  II.  Chapter  136.  Revised 
Statutes  of  Missouri,  1929,  together 
with  a check  for  $6.00  to  oover  your 
fees  for  registration. 

"The  applications  for  registration 
oover  the  following: 

Better  Business  Bureau; 

Better  Business  Men's  Bureau; 

Better  Business  Association; 

Better  Business  Men's  Associa- 
tion; 

Better  Business  League;  and 
Better  Business  Men's  League.” 
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Also  find  attacked  six  applications  of  the  Better 
Business  Bureau,  of  3t.  Louis,  Missouri,  to  register  em- 
blems, insignia  and  name  under  Article  IX,  Chapter  136, 

R.  8.  Mo.  1939.  There  is  also  attached  a cashier’s  check 
of  f1.  £.  Williams,  in  the  amount  of  six  dollars. 


We  note  from  the  above  letter  that  Mr.  Williams 
desires  to  register  connotations  and  derivations  from  the 
incorporated  name  of  "Better  Business  Bureau”  of  St.  Louis, 
Missouri,  under  Article  XI,  Chapter  136,  of  Revised  Statutes 
of  Missouri,  1929,  and  in  particular  under  Section  14340 
of  Article  XI,  of  Chapter  136,  supra.  Said  section  provides 
as  follows: 


"Every  person,  society,  association 
or  corporation,  assuming,  adopting 
or  using  the  name  of  a military,  ex- 
military, patriotic,  benevolent,  hu- 
mane, fraternal  or  charitable  organi- 
sation incorporated  or  organised  under 
the  lavs  of  this  or  any  other  state  or 
of  the  United  States  and  members  where- 
of may  wear  or  exhibit  the  recognised 
or  established  badge,  button,  emblem, 
decoration,  insignia  or  charm  thereof, 
or  any  emblem,  Insignia  or  charm  repre- 
senting a component  part  of  the  said 
recognised  or  established  badge,  button, 
emblem,  decoration,  insignia  or  charm, 
shall  write  out  the  name  of  such  mili- 
tary, ex-military,  patrlotlo,  benevo- 
lent, humane,  fraternal  or  charitable 
organisation,  together  with  a descrip- 
tion of  such  recognised  and  established 
badge,  button,  emblem,  decoration,  in- 
signia or  charm,  and  the  component  parts 
of  such  badge,  button,  emblem,  deoora- 
tlon,  insignia  or  charm,  and  sign  and 
acknowledge  the  same  before  some  officer 
competent  to  take  acknowledgment  of 
deeds,  and  file  the  same,  together  with 
a facsimile  of  said  badge,  button,  em- 
blem. decoration.  Insignia  or  charm, 
shall  write  out  the  name  of  such  mili- 
tary, ex-military,  patriotic,  benevo- 
lent, humane,  fraternal  ot  charitable 
organization,  together  with  a deserlp* 
tlcn  of  such  recognised  and  established 
badge,  button,  emblem,  decoration,  ln- 
Bi  nla  or  charm,  and  the  oomoonent  parts 
of  such  badge,  button,  emblem,  decora- 
tion, insignia  or  bharm,  and  sign  and 
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acknowledge  the  s tme  before  some  offi- 
cer co  mpetent  to  take  acknowl  edgaent 
of  deeds,  end  file  the  same.  together 
crlth  s facsimile  of  said  badge,  button, 
on  biers,  deooretlon,  lnelni  & or  oharm, 
end  the  oo?*'onent  >arts  of  said  badge, 
button,  allots,  deoo ration,  insignia 
or  sham,  for  registration  in  the  of* 
floe  of  the  secretary  of  state:  said 
searet&ry  shall  deliver  to  suon  person, 
society,  association  or  corporation  so 
filing  the  sa.:«  and  entitled  thereto 
under  this  article,  a duly  attested 
certificate  of  the  filing  of  the  sane, 
for  which  he  shell  receive  a fee  of  one 
dollar;  such  certificate  shall,  in  all 
suits  and  "renscutiosie  under  tats  article, 
be  sufficient  v>roof  of  the  adoption  of 
such  badge,  button,  sables,  deooretlon, 
insignia  or  Ohara,  and  the  component 
*arte  thereof,  and  of  the  right  of  such 
person,  society,  association  or  corpora- 
tion to  adent  thf  sane,* 


Zt  is  evident  free  a careful  perusal  of  the  above  statute 
that  the  Legislature  intended  to  protect  every  person,  society 
association  or  corporation  from  other  organisations  aseualng, 
adopting  end  using  the  name  or  sable*  of  such  o arson,  society, 
association  or  corporation  that  had  appropriated  sad  used  such 
na«es  or  eablema#  Zt  is  our  opinion  that  the  Legislature, 
when  enacting  the  above  eeetln  of  the  statute  use  alndfui  of 
the  faet  to  use  the  words  of  the  Court  in  370  Ted#  loo*  elt. 
731,  “the  uere  inoorao ration  of  an  organisation  under  a par- 
ticular name  iit.es  not  add  anything  to  its  right  to  use  the 
seas  as  against  another  organisation  ••••  already  using  the 
sane  or  similar  n&a©.*  You  will  further  note  that  if  certain 
requirements  cf  the  above  section  of  the  statutes  ere  net 
that  any  person,  society,  association  cr  corporation  will 
receive  a certificate  ae  provided  for  and  that  in  ell  suits 
and  prosecutions  under  Article  XZ.  Chapter  136,  supra,  will 
be  sufficient  proof  of  adoption  of  such  embleas  end  of  the 
right  to  adept  ear*©* 


Heetlon  14338  of  t . @*  ho*  1939,  prohibits  the  aleues 
of  naaes  of  oertain  societies,  and  reads  as  fellows i 

•So  person,  oooiety,  association  or 
o r* - ration  shall  assume,  adopt  or 
use  the  na  e of  a ailitary,  ez- 
silitary,  oatriotie,  benevolent,  hunane 
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fraternal  or  charitable  organization  in- 
corporated or  organised  under  the  lave 
of  this  or  any  other  state  or  of  the 
Unitea  States,  or  a name  so  nearly  re- 
sembling the  name  of  such  incorporated 
organisation  as  to  be  a colorable  imita- 
tion thereof,  or  calculated  to  deceive 
any  person  with  respect  to  such  corpora- 
tion. In  all  oases  where  two  or  sore 
such  societies,  associations,  corpora- 
tions or  organizations  claim  the  right 
to  the  same  name  or  names  substantially 
similar  as  above  provided,  the  organi- 
sation vhloh  was  first  organized  and 
used  the  name  and  first  became  incorpora- 
ted or  organised  under  the  lave  of  the 
United  States  or  of  any  state  in  the 
union,  shall  be  entitled  in  this  stats 
to  the  prior  and  exclusive  use  of  such 
name,  and  the  rights  of  such  societies  , 
associations,  corporations  or  organi- 
zations and  of  their  Individual  members 
shall  be  fixed  and  determined  according- 
ly." 


It  is  the  opinion  of  this  department  t'nat  an  attempt 
le  made  by  the  Better  Business  Bureau  of  8t.  Louie  to  re- 
gister under  the  provisions  of  Article  XI,  Chapter  136, 
supra,  shut  might  be,  every  colorable  imitation  of  their 
original  incorporated  name.  A careful  reading  of  the  six 
applications  heretofore  mentioned  and  submitted  along  with 
your  request  fer  am  opinion  ol early  bears  this  eut. 


We  are  of  the-  opinion  that  the  above  mentioned  sections 
of  the  statutes  did  not  contemplate  the  registration  of  every 
colorable  imitation,  connotation  or  derivation  of  an  organi- 
zation's incorporated  name,  but  that  to  register  under  its 
provisions  the  original  incorporated  name  or  emblem  of  a 
military,  ex-military,  patriotic,  benevolent,  fraternal,  humane, 
or  oh&rltable  organization  used  in  connection  therewith  would 

be  suffioient. 


We  conclude  that  the  na^.es  submitted  cannot  be  registered 
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xdx  may  the  corporate  aa.ie  he  registered  inasmuch  as  such 
non-profit  association's  naue  is  not  the  name  of  susy  mili- 
tary, ex-military,  patriotic,  benevolent,  fraternal,  humane, 
or  oh&ritahle  organisation  within  the  meaning  of  Article  XI, 
of  Chapter  138,  suora. 


Respectfully  submitted. 


APPROVED: 


RUSSELh  0.  STOKE 
Assistant  Attorney-General. 


TOar'w:  wnm,  jr. — 

(Acting)  At  to  me;  -General . 


ROS/af J 


PRINTING*  Siiate  Contract  - Eleemosynary  Printing  for  Old  Ar.e 
Pension  under  State  Printing  contract. 


July  11,  1935 


filed 

\H  i 

Honorable  Dwight  H.  Brown  ” 

Secretary  of  State 
Jefferson  City,  Missouri 


Dear  iri 


Vi  are  In  receipt  of  your  letter,  which 
Is  as  follows* 

"Don.*  is.  lid  Jameson,  Chairman  of 
the  leemoaynnry  Board,  has  taken 
up  with  the  Commissi oners  of  Public 
Printing,  the  question  of  buying  the 
printing  requirements  in  connection 
with  the  administration  of  the  Old 
Age  Pension  net  under  the  state* • 
pr in ting  contract, 

" Vhile  it  would  seem  the  t this  ques- 
tion has  been  answered  in  your  opinion 
bearing  date  of  May  17,  1934,  in  whioh 
you  hold  that  requirements  for  the 
Blind  Commission  come  under  the  con- 
tract, we  ore  referring  this  matter 
to  you  for  legal  advice* 

"Are  the  Com  lac  loners  of  Printing 
to  take  care  of  the  requirements  in 
connection  with  the  administration 
of  Old  ge  ensions  under  the  con- 
tract?" 


A*  Section  13799,  H*  S*  Mo*  1929,  contains, 
araong  other  things,  these  provisions* 
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"AU  work  to  be  executed  for  the  exe- 
cutive departments  shell  be  ordered 
through  the  commissioners  of  nubile 
printing,  end  a requisition  shell  be 
obtained  In  advance  signed  by  the  head 
of  the  deportment  ordering  such  work, 
end  sold  requisition  shall  be  approved  by  the 
commissioners  of  public  printing  In  the 
sane  manner  as  that  provided  In  section 
13808  of  this  lav  resecting  tbs  examina- 
tion of  nc counts.  The  executive  depart- 
ments shall  In  this  and  other  sections  of 
this  chapter  be  construed  to  mean  both 
the  heads  of  said  departments  and  the 
subordinate  branches*  thoreof,  the  boards, 
commissions,  bureaus  and  officers  ap- 
pointed by  the  heads  of  eald  departments, 
except  the  boards  of  educational  and  elee- 
mosynary Institutions  of  the  state." 


The  exception  of  "the  boards  of  educational 
and  eleemosynary  institutions  of  the  State,"  gives  rise 
to  the  question  under  consideration. 

The  upreme  uourt  has  said: 

"The  evident  purpose  of  this  statute 
(Public  Printing  Act)  Is  to  promote  the 
economical  administration  of  that  branch 
of  the  public  service  to  whioh  It  has 
reference."  (State  v.  Lackmam,  £88  S.K. 

1007,  1009.) 


Certainly  the  Legislature  was  as  much  concerned 
in  promoting  the  economical  administration  of  the  elee- 
mosynary Institutions  as  of  the  service  rendered  through 
other  executive  departments  and  their  subordinate  branches. 
3ut  et  the  time  of  the  enactment  of  eald  dectlon  13799, 
each  of  the  several  eleemosynary  Institutions  of  the 
State  had  a separate  board  which  conducted  its  administra- 
tion from  the  place  where  the  institution  was  located.  It 
was  evidently  thought  by  the  Legislature  that  the  small 
amount  of  printing  required  by  erch  of  the  Institutions 
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could  bo  jro  cured  locally  without  Jeopardizing  needful 
economies*  The  oltuatlon  just  suggested*  which  no 
longer  exists*  no  doubt  caused  the  Legislature  to  ex- 
cept the  boards  of  the  eleemosynary  institutions  from 
the  provisions  of  the  hiMlo  Irintlng  Act*  snd  thrt* 

I think*  should  be  kept  in  mind  on  construing  the  statute* 

B«  By  the  Act  of  1921  (L.  ws  Ho*  1921*  page 
580),  the  separate  boards  of  the  State  Eleemosynary  In- 
stitutions were  abolished  and  those  ins ti tut  Lone  were 
put  under  the  cere,  management  and  control  of  one  board 
of  managers  consisting  of  six  persons*  The  act  was  car- 
ried forward  in  the  revision  of  1929  as  Article  I,  of 
Chapter  40*  faction  3560  found  in  that  rticle,  defines 
the  St  te  eleemosynary  Institutions  as  follows i 

"The  state  hospital  Ho*  1,  at  * ul ton, 
the  state  hospital  lio*  2,  at  St*  Joseph, 
the  state  hospital  Ko*  3,  at  Nevada*  the 
state  hospital  No*  4*  at  Farmington*  the 
Missouri  state  sanatorium*  at  ‘.ount  Vernon* 
and  the  Mlasouri  state  school*  at  Harebell* 
are  hereby  declared  to  be  state  eloemaynory 
institutions  of  the  state  of  Missouri  within 
the  meaning  of  the  provisions  of  this  ar- 
ticle." 


The  statute  by  specifically  enumerating  certain 
state  institutions  as  the  fcl eemosyna ry  nstltutlons  of  the 
State  necessarily  excludes  the  Idea  that  any  other  institu- 
tion in  the  Sbuto  may  be  classed  or  recognised  as  a State 
Eleemosynary  Institution*  nd  it  is  only  while  engaged  in 
the  care*  management  and  control  of  the  institutions  so 
Specifically  named  that  the  Individuals  comprising  the 
Board  of  Managers  aot  as  the  board  of  Managers  of  the  State 
Eleemosynary  institutions*  These  same  individuals  administer 
the  Blind  Fenalon  Low,  but  while  so  doing  they  act  ns  the 
Commisrlon  for  the  Blind  (see  opinion  of  Attorney  General 
with  reference  to  printing  for  the  Commission  for  the  blind* 
ren  ered  May  17*  1934*  at  the  request  of  the  Jeeretery  of 
State* ) 

C*  Che  title  to  the  Old  Age  Assistance  Act  re- 
cites that  tbs  ct,  among  other  things*  is  "to  create  the 
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3owz*d  of  H.nrgjBra  of  the  leeoosynary  Institution*  as 
a State  Board,  to  administer  this  Act  and  to  fix  the 
compensation,  powers  and  duties  thereof* " 

Section  1 of  the  ct  provides i 

"When  used  herein,  the  term  •state  3oard* 
shall  menn  the  doard  of  Managers  o the 
hlec?noe  jnary  V.sfci  tut  Ions** 


section  £ provides! 

"The  State  Hoard  shall  a minister  the 
provisions  of  this  -ct  and  may  appoint 
auoh  elerlenl  and  office  assistance,  end 
such  deputies  as  may  be  appropriated  for 
by  the  General  Assembly*  tech  member  of 
the  $tate  Board  shell  receive  not  to  ex- 
ceed 4 60*00  per  month  for  his  services 
ae  auoh  in  addition  to  all  other  compensa- 
tion provided  by  law/ 


Section  6 provides i 

"Old  Age  Assistance  may  be  granted  only 
to  an  applicant  who,  a • • Is  not  at  the 
date  of  making,  application  or  of  reoolvlng 
aid  an  Inmate  of  any  prison,  jail,  insane 
asylum  or  any  other  public  reform  or  cor- 
rectional Institution*” 


From  the  foregoing.,  and  other  fro  vis  Iona  of  the 
Act,  the  following  la  to  be  notedt 

1*  when  the  six  individuals  entrusted  with  the 
core,  me  ns  §— ml  and  control  of  the  feleamwynary  Institu- 
tions of  the  State  are  so  engage  , they  are  the  Boa  rd  of 

xjard** 
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2m  Ibe  owero  and  duties  of  the  :>tat*  oord 
are  separate*  listirot  one  wholly  disassociated  from  those 
of  the  Hoard  of  Honnfera  of  the  -lefoooynary  Institutions- 

5*  Vo  innate  of  any  vLeemosytMiry  institution  is 
eligible  for  old  age  assistance)  the  ot  does  not  contem- 
plate the  o«i  negation  of  persons  entitled  to  or  re  eelwing 
each  relief  in  any  institution  whatsoever*  • 

4*  he  members  of  the  doarc  of  Managers  of  tbs 
leeraooynery  Institutions  receive  e specified  separate 
eempensatlon  far  their  services  ee  tsewbera  of  tbs  State 
Board# 

In  other  words*  the  legislature  created  from 
the  personnel  of  the  Board  of  Managers  of  the  Hlaeooeynary 
institutions  e new  board  to  be  known  as  the  State  Doerd* 
with  powers  end  duties  In  no  way  related  to  the  o&re* 
aanrgenent  and  control  of  the  Llemeosynary  Institutions 
of  the  tate*  This  new  board  1s  very  clearly  not  within 
the  execution  of  action  15799*  namely!  "esoept  tbs  boards 
of  educational  and  eleemosynary  institutions  of  the  state*" 

in  an  opinion  heretofore  rendered  by  this  office 
of  date  of  i y 17*  1954*  to  the  eoretary  of  otate  with 
refer  ©roe  to  tlx  duties  of  tbs  State  hr  luting  Commission* 
who  id  the  rlntlng  for  the  Missouri  Commission  for  tbs 
llnd*  tbs  following  was  stated! 

"It  will  be  observe*,  that  the  dtifclss  and 
powers  of  the  Cornels s ion  were  In  nowise 
changed  by  the  enactment  of  1935*  By 
action  3038*  as  re-enacted*  tbs  nres 
•Missouri  Commission  for  the  rlinc-  • is  re- 
tains: • Instead  of  the  member*  of  the 
Corns  is ' ion  being  a* ; o In  ted  by  the  Governor* 
with  the  oonssnt  of  the  -enate*  the  appoint- 
ments are  made  b the  Legislature  so  that 
so  long  as  there  are  members  of  the  oerd 
of  Vena  gars  of  the  State  Msonosynary  in- 
stitutions there  will  also  be  members  serving 
as  the  Missouri  Commission  fbr  the  HI  lad# 

The  same  persona  occupying  two  entirely 
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and  unrelated  offices  with  separate  and 
distinct  duties  to  be  performed  as  to  each 
office* 

"The  situation  here  is  very  similar  to 
Section  18  of  • rticle  X of  the  Constitution 
of  the  state  of  Missouri,  which  provides 
that  there  shall  be  a State  Board  of  Lque  li- 
sa t ion  In  this  state  consisting  of  the 
Governor,  State  uditor,  state  Treasurer, 
Seci’etary  of  State  and  Attorney  General* 

A a to  whether  or  not  such  state  officers 
were  ex-of  iclo  members  of  the  State  Board 
of  Equalisation,  the  upr  ota©  Court  of  this 
State,  In  State  ex  rel*  McGrath  v*  alker, 

97  Mo*  162,  163,  said: 

♦it  will  thus  be  seen  from  the  pro- 
visions of  the  constitution  Just 
noted,  that  the  state  officers  men- 
tioned in  section  24,  supra,  are  not 
ex-officio  members  of  the  state  board 
of1  equalisation,  that  ia,  their  mem- 
bership of  that  board  is  not  the  re- 
sult of  their  holding  certain  state 
off ice aj  but  is  the  result  of  their 
appointment  to  such  board  by  an  in- 
dependent and  distinct  provision  of 
the  constitution*  1 urrill  Law  riot*, 
title  ex-officio*  But  for  such  in- 
dependent provision  they  would  not 
have  been  member  a of  such  board* * 


State  eleemosynary  Institutions 


Section  3560,  Rewised  Statutes  of  Missouri  for 

readss 

khe  state  hospital  Mo.  1,  at  Pulton, 
the  state  hospital  Bo.  2,  at  St*  Jo- 
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seph,  the  state  hospital  Mo*  S at 
Nevada,  the  state  hospital  Mo*  4 at 
Farmington,  the  *la a our  1 state  annl- 
torlum  at  Mount  Vernon,  nnd  the  Mis- 
souri state  school  at  Marshall,  are 
hereby  declared  to  be  state  eleeaosynary 
Institutions  of  the  state  of  Missouri 
within  the  meaning  of  the  provisions 
of  this  article** 

By  specifically  defining  certain  state  Institu- 
tions to  be  eleemosynary  Institutions,  It 
neeessarlly  follows  that  there  are  no  other 
lnetltutione  In  this  state  that  may  be  classed 
or  reoo&iised  as  State  Llecmosynery  Insti- 
tutions* n eleemosynary  institution  is  generally 
defined  as  an  institution,  either  public  or 
private,  devoted  or  dedice tec  to  extending 
charity  or  giving  aloe* 

V.oros  and  ihraaea,  Vol*  3,  p*  2343 

Words  and  ihraeea,  3d  Vol*  (3d  Series),  p*  1G4* 


And  It  was  there  held  that  t.he  tote  Printing 
Commission  was  the  authorised  agensy  through  whom  the 
printing  for  the  Blind  Commission  should  be  handled* 

The  set  creating  the  Board  charged  with  the 
duty  of  administering  the  old  age  pensions,  creates  s 
Board*  The  Board  Is  named  by  the  Legislature*  it  is 
a separate  board  from  tbs  eleemosynary  board,  and  although 
the  individual  members  who  serve  on  this  Board  are  the 
same  Individuals  who  sit  on  the  oleemoqynary  board,  the 
ooard  Itself  Is  distinct  and  separate  from  the  eleemosynary 
board,  and  the  State  Printing  Coonleslon  le  not  governed 
with  respect  to  the  printing  required  for  the  old  age 
pension  board  by  the  restrictions  or  exceptions  that  per- 
tain to  the  printing  on  behalf  of  the  eleemosynary  board* 
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COBCLUSIOK 


Our  opinion  ia  that  the  printing  that  may  bo 
required  by  the  old  age  pension  board  should  be  pro- 
cured  under  the  direction  and  supervision  of  ths  State 
Printing  Conn i salon* 


Very  truly  yours. 


DRAKE  WATSOH 

asistont  Attorney  General 


A I PROVE .j  t 
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Attorney  General 
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PENITENTIARY: 


Inmates  confined  in  Boonville  Reformatory 
cannot  be  transferred  out  of  said  Insti- 
tution to  Algoa  upon  reaching  seventeen 
years  of  a ge . 


July  22,  1935 


Hoc.  George  D.  _ryant 
Chairman  Pardon  and  Parole  u»ard 
Department  of  Penal  Institutions 
Jefferson  City , .Missouri 


Dear  Sir* 


This  Is  to  acknowledge  your  letter,  as  follows* 

"The  Penal  ooard  of  the  Missouri  State 
Penal  Institutions  desires  Information 
relative  to  a transfer  of  boys  from  the 
Missouri  Training  School  for  soys  at 
boonville  to  the  Intermediate  Reforma- 
tory at  Algoa* 

The  question  1st  does  the  Penal  board, 
with  the  approval  of  the  Governor,  have 
authority  to  transfer  boys  who  are  at 
the  Missouri  Training  School  for  Boys 
and  who  have  reached  the  age  of  seven- 
teen years,  to  the  Intermediate  Re- 
formatory at  Algoa*" 


Article  II  of  Chapter  44,  R.  S.  Missouri  1929, 
and  amendments.  Lavs  of  19S3,  page  331,  pertain  to  the 
Missouri  Training  School  for  Boys*  Section  8345  Lavs  of 
Missouri  1933  provides  as  follows* 

" Ihe  Institution  heretofore  known  as 
the  "Missouri  Reformatory,"  located 
at  u>onvllle,  Missouri,  ehall  continue 
to  be  maintained  * nd  shall  horeafter 
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be  desl&iated  as  the  'Missouri  ; raining 
School  for  Hoys ; * and  wherever  the  words 
'Missouri  Ref  amatory'  or  the  words 
'Missouri  Reform  School  for  boys,'  or 
'Missouri  Training  School  for  boys' 
occur  in  the  statutes  thev  shall  be  held 
to  mean  and  refer  to  the  'Missouri 
Training  School  for  noys'  located  at 
boonvllle,  Missouri* 


Article  VI,  Chapter  44,  relates  to  the  Intermediate 
Reformatory  at  Algoa  for  young  men.  Section  8466  of  said 
Article  and  Chapter  provides  as  follows t 

"An  Intermediate  reformatory  for  young 
men,  who  for  the  first  time  have  been 
convicted  of  a felony  as  hereinafter 
designated,  is  hereby  established.” 


It  la  thus  seen  that  In  Missouri  there  are  two 
f ef ormatorles , namely,  the  Mlsaourl  Training  School  for  boys 
at  boonvllle,  Missouri,  and  the  Intermediate  Reformatory  at 
Algoa.  Your  question  relates  to  the  Missouri  i raining 
School  for  boys  located  at  boonvllle, Missouri.  Nothing  is 

found  in  the  statutes  that  permits  the  Governor  or  the  Penal 
i.oard  of  the  Department  of  Penal  Institutions  to  transfer 
inmates  incarcerated  in  the  Missouri  Training  School  for 
boys  at  boonvllle,  to  the  Intermediate  Reformatory  at  Algoa 
when  such  inmates  become  seventeen  years  of  age.  However, 
provision  is  made  for  the  transferring  of  Inmates  confined 
in  the  Intermediate  Refonsatory  at  Algoa  to  the  peniten- 
tiary. See  our  opinion  dated  August  16,  1934  to  Hon.  J.  M. 
Sanders,  Warden,  a copy  of  which  la  hereto  attached. 

from  the  above.  It  is  our  opinion  that  an 
inmate  confined  in  the  Missouri  Training  School  for  boys 
at  boonvllle,  Missouri,  upon  reaching  seventeen  years  of 
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Hon* 


age  cannot  be  transferred  to  the  Intermediate  Re* 
format ory  at  Algea« 


Yours  very  truly. 


James  L.  Hornbostel 
Assistant  Attorney  General 


APPROVEDi 


RSTlToJtTMU'fflK 

Attorney  General 


Inclosure 


TRADE -LARKS;  Protection  afforded  trade“tiarks  registered 
state  registration  act. 


RUgust  £9,  1935. 


Hon.  -wight  H.  Brown, 
secretary  of  -tote, 
Jefferson  City,  Missouri. 


FI  LED 


Jear  Uir: 


This  department  is  in  receipt  of  your  revest 
for  an  opinion  under  date  of  August  6,  wherein  you  state 
as  follows: 


"This  morning  v e have  the  following 
communication  from  Non-^llergic  iro- 
duott , ot.  Louis,  Missouri: 

H 'Jn  Lay  1933  we  rade  application  to  you 
through  kr.  Helph  Kallsh,  Attorney  of 
this  city  for  registration  of  the  Trade 
Lark  "NON-ALLISKGIC"  to  be  applied  to 
toilet  articles  and  cosmetics.  .-e 
received  official  notice  from  you  dated 
Lay  11,  1933  of  the  registration  of  thie 
trade-mark.  Will  you  please  Inform  us 
as  to  just  what  this  registration  means. 
Joes  it  give  us  the  exclusive  right  to 
use  the  name?  Another,  firm  in  the  East 
is  applying  for  this  same  trade  mark  In 
a&ahington , J.  C.  and  v-e  ould  like  to 
know  where  we  stand  in  the  matter.  Find 
stamped  return  envelope  encloses.  Lay  we 
hear  from  you  by  return  mail.' 

*.ie  note  ^ec.  14329  K.  o.  i.o.  states 
♦....no  trade-mark  duly  registered  in  the 
office  of  the  commissioner  of  patents  of 
the  United  otntes  shall  be  registered 
under  this  section  by  any  person  other 
than  the  owner  thereof. * >e  would  like 


under 
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to  know,  however,  v>hf*t  protection  le 
afforded  a firm  In  a case  such  re  above 
quoted,  where  the  trade-mark  le  duly 
registered  in  the  *>tate  of  iulssouri,  but 
not  registered  in  the  U.  o.  latent  Office, 
and  the  trade-mark  then  applied  for  by 
another  f Ira  from  the  commissioner  of 
patents.  .e  are  unable  to  find  in  our 
file  of  opinions  from  your  office,  where 
this  point  has  been  covered. " 

section  14329 , R.  S,  Lo.  19P9,  in  retting  out  who  cay 
adopt  a trade-mark,  provides  as  follows: 

"If  tny  mechanic,  manufacturer,  associa- 
tion or  union  of  workingmen,  or  other 
persons  shall  wish  to  adopt  any 
particular  name,  term,  design  or  de- 
vice as  his  or  their  trade-mark  to 
designate,  make  known  or  distinguish 
any  article  or  goods,  wares  or  merchan- 
dise by  him  or  them  manufactured  or 
prepared,  or  any  union  of  workingmen 
desire  to  designate  or  sake  known  the 
place  in  which  union  labor  is  employed, 
he  or  they  say  write  out  a description 
of  such  name,  term,  design  or  davlce, 
describing  the  same  accurately,  end 
sign  and  acknowledge  the  rase  before 
some  officer  competent  to  take  ac- 
knowledgement of  deeds,  end  file  same, 
together  with  a facsimile  of  the  same, 
term,  design  or  device  for  registration, 
in  the  office  of  the  secretary  of  state; 
said  secretary  shall  deliver  to  said 
echanic,  manufacturer,  association  or 
union  of  workintjaen,  or  other  parsons 
so  filing  the  same,  a duly  attested 
certificate  of  the  filing  of  the  tame, 
for  which  he  shall  receive  a fea  of  one 
dollar;  such  certificate  shall,  in  >11 
suits  and  prosecutions  under  this  article, 
be  sufficient  proof  of  the  adoption  of 
such  label,  trade-mark  or  form  of 
advertisement,  and  of  the  right  of 
such  mechanic,  manufacturer,  associa- 
tion or  union  of  workingmen  or 
(othor)  persons  to  adopt  the  same. 
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No  label,  traae-mark  or  form  of  ad- 
vertisement shall  be  registered  that 
la  any  way  resembles  or  would  pro- 
bably be  mistaken  for  a label  or 
trade-mar*  already  registered}  and 
no  trade-mark  duly  registered  lu  the 
office  of  the  commies loner  of  patents 
of  the  United  -states  shall  be 
registered  under  this  eeotlon  by  (any) 
person  other  than  the  owner  thereof. " 


Assuming  that  & firm  hae  its  trade-mar^.  duly  regis- 
tered in  the  ^tate  of  Missouri,  but  not  in  the  United  states 
retcat  Of floe,  and  a firm  in  some  other  state  appropriates 
same  to  its  use  without  having  came  registered  in  the  United 
■states  Patent  Office,  what  protection  would  the  laws  of  the 
state  of  Llssouri  afford  the  owner  of  the  trade-merle  registered 
in  this  state? 

In  63  C.  J.  471,  in  discussing  the  extraterritorial 
effect  of  a trade-mark  registered  under  a state  statute, 
states  as  follows: 

"A  state  registration  act  has  no  extra- 
territorial affect,  and  so  rights  under 
state  registration  are  not  Infringed 
by  acts  wholly  done  without  the  state." 

In  hehbein  v.  weaver  et  al.,  133  Fed.  607,  the  eourt 
in  holding  that  a suit  can  not  ba  maintained  in  the  Federal 
Court  to  enforce  rights  under  a statute  relating  to  trade- 
marks, and  providing  for  their  registration,  where  the  trans- 
actions complained  of  accrued  outside  of  such  state,  said: 

"This  la  a proceeding  to  enforce  in 
this  district  (Circuit  Court,  N.  d. 

Illinois)  oomplnln&nt •*  rights  under 
the  klssourl  statute.  In  Black  on 
Interpretation  of  Laws,  edition  of 
1U96,  it  is  stated  that  *lt  ie  not 
within  the  competency  of  the  legislative 
power,  upon  grounds  of  public  policy, 
to  create  personal  liabilities,  and  im- 
pose them  on  persons  t ad  property  out 
of  the  Jurisdiction  of  the  state,  and 
on  account  of  transactions  occurring 
beyond  its  territorial  limits.'  The 
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bill  seeita  two  remedies:  (1)  To  restrain 
infringement  of  the  Missouri  registered 
trude-mark;  (L)  to  restrain  unfair 
competition.  The  record  utterly  falls  to 
show  a condition  of  facts  which  would 
warrant  the  relief  prayed  in  the  second 
case  above  set  out.  • • • a®  to  the 
registered  trade-mark,  there  is  no 
jurisdiction  in  this  court  to  enforoe 
the  iuissouri  law  in  regard  to  registra- 
tion of  trade-marks  In  the  case  of 
transactions  occurring  outside  that 
state."  (Case  cited  in  kellhenny  Co. 

V.  Bulliard,  33  Fed.  (£d)  978,  1.  c. 

980,  to  the  same  effect.) 


from  the  foregoing  we  are  of  the  opinion  that  no  pro- 
tection is  afforded  an  owner  of  a trade-mark  duly  registered 
under  the  laws  of  this  state,  where  the  infringement  of  the 
trade-mark  is  without  the  Jtate  of  ».issourl,  since  our  state 
registration  act  has  no  extraterritorial  effect. 

gauming  again  that  a firm  has  its  trade-mark  duly 
registered  in  the  state  of  Missouri,  but  not  in  the  United 
states  latent  Office,  and  another  firm  applies  for  the  same 
trade-mark  in  the  latter  offiee,  has  it  granted,  and  attempts 
to  use  the  same  in  the  state  of  luleeouri,  what  protection  will 
the  laws  of  klasouri  afford  the  owner  of  the  mark  registered 
in  this  state" 

section  81  of  Chapter  3 of  the  Laws  of  the  United 
States  of  America,  as  amended  .kpril  11,  1930,  which  is  sub- 
stantially the  sarnie  as  the  Trade-mark  Act  of  190b,  sets  out 
the  general  provisions  for  the  registiation  of  a trade-mark 
in  the  United  otates  Patent  Offiee  as  follows} 

"The  owner  of  a trade-mark  used  in 
cohere©  with  foreign  nations,  or 
amon;  the  several  States,  or  with 
Indian  tribes,  provided  such  owner 
shall  be  domiciled  within  the  terri- 
tory of  the  Unites  states,  or  resides 
lr.  or  1 8 located  in  any  foreign  country 
which,  by  treaty,  convention,  or  law, 
affords  similar  privileges  to  the 
oitizens  of  the  Itolted  states,  nay 
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obtain  registration  for  ouch  trade- 
mark by  complying  with  the  following 
requirements:  First,  by  filing  in  the 
Patent  office  au  application  therefor, 
in  writing,  ad  reseed  to  the  Com- 
missioner of  Patents,  signed  by  the 
applicant,  specifying  his  name, 
domicile,  location,  and  citizenship; 
the  class  of  merchandise  and  the 
particular  description  of  goods  comprised 
in  such  olsss  to  which  the  trade-mark 
la  appropriated;  a statement  of  the  mode 
iu  which  the  Fame  is  applied  and  affixed 
to  goods,  and  to  length  of  time  during 
which  the  trade  meric  h&e  been  used; 
a description  of  the  trade-mark  itself  shall 
be  included,  if  desired  by  the  applicant 
or  required  by  the  commissioner,  provided 
such  description  is  of  a character  to  meet 
the  approval  of  the  commissioner,  slth 
this  statement  shall  be  filed  a droving 
of  the  trade-mark,  signed  by  the  applicant 
or  his  attorney,  end  such  number  of 
specimens  of  the  trade-mark  as  actually 
used  *•  s nay  be  required  by  the  Commissioner 
of  ratente,  Second,  by  paying  into  the 
Treasury  of  the  United  States  the  sum  of 
*10,  and  otherwise  complying  ~i  th  the 
requirements  of  this  subdivision  of  this 
chapter  end  such  regulations  ee  may  be 
prescribed  by  the  Commissioner  of  Patents," 

The  court  in  the  ease  of  United  states  Printing  A 
lithograph  Co,  v,  Griggs,  Cooper  A Co,,  (19£9)  49  Sup,  Ct,  267, 
£79  U.  a.  156 , 1,  c,  156,  73  L.  id.  650,  reversing  (1926) 

162  N.  it.  425,  119  Ohio  St.  151,  hich  affirmed  (19£6)  161  N.  K. 
789,  £6  Ohio  .»pp,  1,  in  construing  the  above  section  said: 

'The  «.ct  of  1905  goes  a little  farther 
end  gives  remedies  against  reproduc- 
tion, etc,,  of  the  registered  trade 
mark  'in  commerce  among  the  several 
states'  as  well  as  in  commerce  with 
foreign  nations,  etc,,  sec,  16,  supra, 
a remedy  for  such  infringement  wae 
given  in  Thuddeur  wav  ids  Co,  v,  wevlds 
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Manufacturing  Co.,  £33  U.  3.  461,  coe 
also  American  -teel  foundries  v. 

Robertson,  L62  u.  3.  £09.  Baldwin 
Co.  v.  Robertson,  £65  U.  3.  166. 
but  neither  authority  nor  the  plain 
words  of  the  *ct  allow  a remedy  upon 
It  for  Infringing  a trade  mark 
registered  under  It,  within  the  limits 
of  a otate  end  not  affecting  the  com- 
merce named." 

Again,  In  holding  that  Congress  has  no  power  to  enact 
a law  affecting  trade-mnrks  or  property  rights  In  marks,  except 
such  as  are  used  la  interstate  commerce,  the  court  in  the  oase 
of  i_aeaulay  t.  i.elt-Jiaetase  Co.,  4 fed.  (id)  944,  1.  c.  945, 

55  *pp.  *>•  C.  £77,  said: 

"Registration  is  merely  a method  of 
recording,  derieed  by  Congress,  for 
the  protection  of  the  public  and  the 
owners  of  trade-marks,  and  Congress 
can  only  exercise  this  authority 
over  trade-marks  used  on  goods  sold 
in  Interstate  commerce.  It  hes  not 
power  to  enact  a registration  lew 
that  will  affect  narks,  or  property 
rights  in  :'<arks,  used  only  In  Intrastate 
commerce.  Trade-hark  Caser,  supra." 

From  the  foregoing  we  ere  of  the  opinion  that  if  a firm 
has  its  trade-mark  duly  registered  In  the  State  of  ^lrsourl,  our 
law  will  afford  it  protection  from  ell  Intrastate  infringements 
of  its  t rede-mark,  since  Congress  has  no  power  to  enect  a lew 
off acting  trade-marks  or  property  rights  in  marks,  except  such 
as  are  uaed  in  interstate  commerce. 

Respectfully  submitted. 


A* . oKli  - A »TT  Hi) , 

z.asietf  nt  attorney  General. 

AMIROV  Ri;: 


JoKii  ...  Jr., 

(Acting)  Attorney  General. 
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SOLLiERS'  EONUS:  Widow  of  soldier  is  entitled  to  Soldiers' 

Bonus  on  presumption  of  soldier's  death, 
and  presumption  of  death  is  not  available 
until  after  seven  years  has  elapsed  from 
the  date  that  soldier  was  last  heard  of. 


September  19,  1936. 


Honorable  1.  V*  Brown 
Adjutant  General 
Jefferson  City,  Missouri 

Dear  Siri 

Tour  request  for  an  opinion  dated  September  6,  1935, 
is  as  follows  t 

"The  widow  of  a veteran  has  filed 
claim  for  Missouri  Soldiers'  Bonus 
which  has  been  approved  for  payment. 

Payment  has  not  been  made  due  to  the 
fact  that,  although  this  veteran  dis- 
appeared from  his  home  October  8,  1920, 
and  has  never  been  heard  of  since,  a 
record  from  the  War  Department, 

Washington,  D.  C.  shows  that  this 
same  veteran  enlisted  under  another 
name  and  deserted  the  service  Sept* 

30,  1929*  The  War  Department  has  no 
record  of  this  man  since  he  deserted 
in  1929* 

"On  June  13,  1928,  this  veteran  was 
declared  to  be  legally  dead  by  the 
Court  in  the  County  where  he  formerly 
resided*  His  widow  was  appointed 
administratrix  of  hla  estates  on  June 
15,  1928* 

"This  office  desires  to  know,  in  view 
of  the  above  facts,  whether  this  claim 
can  be  paid  to  the  widow  of  this  veteran 
now*" 

Article  IT,  Section  44b,  Missouri  Constitution,  pro- 
vides t 


"In  addition  to  the  exceptions  made 
and  created  in  sections  44  and  44a, 
the  General  Assembly  shall  have  power. 
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for  the  purpose  of  paying  to  each 
bona  fide  resident  of  the  State  of 
Missouri  who  served  honorably  In  the 
military  or  naval  forces  of  the 
United  States  of  America  at  any  time 
between  the  sixth  day  of  April,  nine- 
teen hundred  and  seventeen,  and  the 
eleventh  day  of  lovember,  nineteen 
hundred  and  eighteen,  a bonus  of  ten 
dollars  for  each  and  every  month  or 
major  fraction  of  a month,  that  such 
resident  was  In  active  service,  to 
contract  or  to  authorise  the  con- 
tracting of  a debt  or  liability  on 
behalf  of  the  state,  and  to  Issue 
bonds  or  other  evidences  of  Indebted- 
ness thereof  not  exceeding  In  the 
aggregate,  fifteen  millions  of  dollars) 
such  bonds  or  other  evidence  of  In- 
debtedness to  bear  Interest  at  a rate 
not  exceeding  five  per  cent,  per  annum, 
payable  semi-annually  and  maturing  not 
later  than  twenty  years  from  the  date 
they  bear*  The  said  bonds  and  the 
interest  that  will  accrue  thereon  shall 
be  paid  out  of  a fund  to  be  provided 
by  the  levy  and  collection  of  a direct 
annual  tax  upon  all  taxable  property 
In  the  state*  It  shall  be  the  duty 
of  the  state  auditor,  annually,  on  or 
before  the  f irst  day  of  July,  to  deter- 
mine the  rate  of  taxation  necessary  to 
raise  the  amount  of  money  needed  for 
that  year  to  pay  the  principal  and 
interest  maturing  In  the  next  succeed- 
ing year,  taking  Into  consideration 
available  funds,  delinquencies  and  the 
cost  of  collection*  The  auditor  shall 
annually  certify  the  rate  of  taxation 
so  determined  to  the  clerk  of  the  county 
court  of  each  county  and  to  the  assessor 
of  other  officer  In  the  city  of  St*  Louis 
whose  duty  It  may  be  to  make  up  and 
certify  the  tax  books  wherein  are  ex- 
tended the  state  taxes*  It  will  be  the 
duty  of  said  clerks  and  the  said  assessor 
or  other  proper  ofn  cer  in  the  city  of 
St*  Louis  to  extend  upon  the t ax  books 
the  taxes  to  be  collected  and  certify 
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the  aame  to  the  collector  of  the 
revenue  of  their  respective  counties, 
and  the  city  of  St*  Louie  who  ehall 
collect  such  taxes  at  the  same  time 
and  In  the  aame  manner  and  by  the  same 
means  as  are  now  or  may  hereafter  be 
provided  by  law  for  the  collection  of 
state  and  county  taxes,  and  pay  the 
aame  Into  the  state  treasury*  The 
legislature  shall  enact  such  laws  aa 
may  be  necessary  to  carry  Into  effect 
this  amendment*  The  wife  or  fats  bend, 
child,  mot her  or  fat  he  r . to  the  order 
name  1 and  none  other,  of  any  deceased 
resident  who  served  honorably  In  tke~ 
military  or  naval  forces,  aa  provided 
In  this  section,  shall  b e paid  the 
sum  or  allowance  that  such  deceased 
resident  woul(T~be  ent ltleq  to  receive 
hereunder  If  sucS  deceased  resident 
had  lived:  Provided,  that  no  one 
person  entitled  tor  ece  lve  the  bonus 
herein  provided  shall  receive  an 
amount  exceeding  two  hundred  and  fifty 
dollars;  and,  provided,  that  no  person 
shall  be  entitled  to  receive  the  bonus 
herein  provided  who,  being  In  the 
milltm*y  or  naval  service  of  the  United 
States  of  America  subsequent  to  the 
sixth  day  of  April,  nineteen  hundred 
and  seventeen,  refused  on  conscientious, 
political  or  other  grounds  to  subjeot 
himself  to  military  discipline  or  to 
render  unqualified  service;  and  pro- 
vided further,  that  no  person  shall 
be  entitled  io  receive  the  bonus 
herein  provided  who  was  not  a bona 
fide  resident  of  the  state  of  kissourl 
at  least  during  the  twelve  months  prior 
to  the  sixth  day  of  April,  nineteen 
hundred  and  seventeen,  or  who  has  re- 
ceived a state  bonus  from  my  other 
state  In  the  Union* * 


Pursuant  to  this  constitutional  amendment  the  Legls* 
lature  has  provided  in  Sect ion, 9,  Laws  of  1956,  page  562 
aa  follows  s 
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It  shall  be  the  duty  of  the  adjutant- 
general  to  determine  as  expeditiously 
as  possible  the  persons  who  are  en- 
titled to  the  payments  under  this  act 
and  to  make  such  payments  in  the  manner 
herein  prescribed.  Applications  for 
such  payments  shall  be  filed  with  the 
adjutant-general  on  or  before  December 
31,  1936,  and  at  such  place  cr  places 
as  the  adjutm t-general  may  designatea 
and  upon  blanks  furnished  by  the  ad- 
jutant-generals Provided  further. 
the  adjutant-general  shall  have  the 
power  to  adopt  all  proper  rules  and 
regulations  not  Inconsistent  herewith 
to  carry  into  effect  the  provisions 
of  this  act  | and  provided  further. 
that  all  officers  of  the  state  or 
any  county  and  any  city  or  town 
therein  are  hereby  directed  to  fur- 
nish free  of  charge,  in  writing,  any 
information  that  the  records  in  his 
office  may  disclose  relative  to  the 
identity,  place  and  period  of  residence 
and  the  war  service  of  any  soldier 
claiming  a payment  under  this  act, 
whenever  such  information  la  required 
by  the  adjutan  t-general  of  any  person 
making  an  application  for  such  bonus 
or  amy  part  thereof;  and  any  applica- 
tion for  bonus  heretofore  filed  and 
rejected  may  be  filed  before  the 
ad  Jutaa  t-general  and  by  him  again 
heard;  and  if  it  appears  that  the 
rejection  of  the  claim  was  erroneous, 
the  rejection  may  be  set  aside,  and 
the  claim  allowed  and  paid;  and  pro- 
vided further  that  no  department  of 
the  state  government  shall  employ  any 
clerks  for  the  purpose  of  carrying 
out  the  provisions  of  this  act,  except 
the  adjutant-general  shall  employ  an 
examiner  of  soldier  bonus  claims  and 
one  stenographer  for  the  handling  of 
claims." 


Honey  payable  to  the  wife  or  husband,  child,  mother 
or  father,  of  any  deceased  resident  aho  served  honorably 
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In  the  military  or  naral  forces,  must  be  paid  In  the 
constitutional  order  named  and  none  other*  In  determ- 
ining this  order  of  payment  the  constitutional  prowlslon 
requires  that  the  Adjutant  General  first  determine  that 
the  bonus  money  in  his  hands  la  the  service-right  of  a con- 
stitutional qualified  soldier,  and  to  pay  to  him  only  so 
long  as  he  be  alive*  But,  If  he  be  dead  then  to  pay  this 
service-right,  this  bonus  money.  In  the  constitutional 
order  and  to  the  persons  named  In  the  Constitution*  The 
constitutional  payee  changes  on  the  death  of  the  person 
prior  In  order*  The  Constitution  provides  for  a succession 
of  payees*  The  question  arises  In  your  request!  When  Is 
the  death  of  a person,  prior  In  order,  to  be  presumed  when 
there  Is  no  proof  of  actual  deathf 

It  Is  true  that  an  administrator  can  be  appointed  under 
the  Missouri  law,  by  the  Judge  having  jurisdiction  of  his 
estate,  to  administer  the  estate  of  one  absent  and  unheard 
of  for  seven  years*  Section  266  R*  S*  Mo*  1929  so  provides* 

The  fact  that  this  soldier's  estate  has  been  adminis- 
tered upon  under  the  provision  of  Section  266,  R*  S.  Mo* 
1929,  gives  the  administrator  no  claim  to  bonus  money  be- 
cause by  t|»  very  provisions  of  the  Constitution  this 
bonus  money  Is  payable  to  constitutional  successors,  per- 
sons In  being,  and  not  payable  to  any  estate*  To  consider 
bonus  money  peyable  Into  any  estate  Is  an  affnont  on  the 
Constitution  providing  for  the  soldier's  bonus* 

Section  1709,  R*  S.  Mo*  1929,  provides  for  the  pre- 
sumption of  death  applicable  In  the  case  In  question*  This 
Section  provides! 

"If  any  person  who  shall  have  resided 
In  this  state  go  from  and  do  not  re- 
turn to  this  state  for  seven  success- 
ive years,  he  shall  be  presumed  to 
be  dead  in  any  case  wherein  his  death 
shall  come  In  question,  unless  proof 
be  made  that  he  was  alive  within  that 
time." 

In  the  case  of  Carter  v*  Life  Insurance  Company,  158 
Mo*  App*  368,  1*  c*  373;  138  S*  W*  49,  the  Appellate  Court 
had  under  consideration  the  above  statute  and  they  saldt 

"But  the  presumption  of  death,  which 
la  the  one  on  which  t he  statute 
operates,  only  arises  when  these 
facts  are  present;  first,  residence 
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of  the  person  In  this  state;  second, 
departure  of  that  person  from  this 
state;  third,  the  continued  absence 
of  that  person  from  this  state  for 
seven  successive  years,  no  proof 
being  made  that  he  was  alive  within 
that  time." 

It  is  the  opinion  of  this  office  that  the  widow  of 
the  soldier  in  question  is  next  in  succession  to  receive 
the  Missouri  bonus  on  the  death  of  her  soldier  husband* 

It  is  our  opinion  that  in  the  case  before  the  Adjutant 
General,  wherein  she  claims  his  death,  the  presumption 
of  death  will  begin  from  the  time  that  substai  tlal  proof 
shows  him  to  have  last  been  known  to  be  alive*  The  facts 
show  that  he,  in  another  state,  deserted  the  army  on 
Septesfcer  50,  1929,  showing  conclusively  that  he  was  alive 
on  that  date*  It  follows,  that  after  seven  years  from 
September  50,  1929,  which  would  be  after  September  50,  1956, 
the  widow  can  legally  assert  the  statutory  presumption  of 
death*  in  support  of  her  claim  of  his  death,  entitling  her 
to  the  Missouri  bonus*  Until  that  time  nothing  short  of 
his  actual  death  will  make  her  the  constitutional  successor 
to  his  bonus  money*  The  fact  that  his  estate  was  admin» 
istered  upon  has  nothing  to  do  with  the  claim  for  bonus 
money, because  this  bonus  money  is  not  a part  of  his  estate* 


Respectfully  submitted 


WM*  ORR  SAWTLRS 
Assistant  Attorney  General* 

APPROVED  i 


John  TT'Hot  fiKI;  'Jr* 

(Acting)  Attorney  General* 
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(Job  printing,  Hthogr  phlng,  etc,,  done  t>*  printer* 

aad  newspapers  subject  to  the  sales  tax.  * 


Honorable  Frank  J.  Brieve, 
State  senator,  ninth  District, 
..^con,  Llseourl. 


De^r  senator; 


.jonetlms  ago  this  der>«rtnont  received  e letter 
requesting  an  opinion  as  to  the  statue  of  job  printing 
and  the  liability  of  sane  for  the  an  lea  tax  as  contained 
in  House  Bill  Bo.  190.  Tour  letter  is  > s follows: 

"I  note  that  in  auditor  Forrest  aalth*s 
'book  on  sales  tax,  pages  56  and  57  he 
Includes  printing. 

"I  at*  asking  for  an  official  opinion 
frort  you  ae  to  whether  or  not  printing 
is,  In  fact.  Included  in  the  list  of 
nanuf actured  article®  to  be  taxed. 

"If  you  will  note,  the  legislature  in- 
eluded  printing  remittee  substitute 
for  House  Bill  Ho.  190  along  with  book 
binding,  engraving,  lithographing  etc., 
lines  SS,  36  and  37,  Section  4 page  6 
of  the  perfected  bill. 

"I  note  that  the  state  auditor  has 
failed  to  Include  lithographers  in  the 
new  tax,  hae  also  recognised  boo!:  bind- 
ing n«  a service  md  hae  generally  con- 
strued that  this  particular  section  (1) 
was  repeeled  by  the  adoption  of  the 
Clark  ftg*n<kient  which  did  not  raention 
printing  in  any  way. 

"You,  of  course,  know  that  I an  interested 
in  printing  » nd  this  opinion  la  asked  for 
to j ov.n  information  as  well  nm  for  Informa- 
tion of  other  printers  in  the  state. • 
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Under  the  original  net  the  question  of  Job  printing, 
lithographing,  etc.,  woe  a mooted  question  due  to  the  fact 
that  radically  all  of  tho  charge  wee  due  to  the  skill  and 
labor"  neoeseary  to  noae  the  finished  produet.  Conceding 
that  the  same  si  tuition  with  roopect  to  printing  not/  exists, 
however  the  new  act  which  became  effective  August  &?th  is 
broader  in  its  scope. 

In  a reoc.it  decision  under  the  Illinois  aot,  burgees 
Co.  v.  aom,  389  111.  1.  c.  429,  the  court  disc  us  see  the 
liability  of  blue-printers,  photostaterc  and  ooxamerclel 
photograph ere  in  the  following  language: 

"The  raw  material  with  it hleh  Llue- 
prlntere  f nd  photostaterc  work  is 
sensitized  paper  of  such  a chemical 
character  is  to  be  destroyed  for  any 
further  use  when  exposed  to  light.  It 
is  alleged  in  the  bill  and  admitted  by 
the  motion  to  dismiss  that  thoy  have  no 
property  right  in  the  sketch,  drawing 
or  other  document  which  is  brought  to 
thee,  to  be  reproduced  or  copied.  By  the 
use  of  their  apparatus  and  the  destruc- 
tion of  sensitized  paper  they  produce  for 
each  individual  customer  the  required 
copies  of  the  custoner*s  own  property. 

It  is  the  contention  of  the  department 
that  the  paper,  with  the  reproduet ion  on 
it,  lo  the  subject  of  sale;  but  this  can 
hardly  be  true  under  the  act  we  ere  con- 
sidering, beoauee  the  paper  le  destroyed 
hen  the  exposure  le  made,  and  it  hr.s  no 
: urthor  use  or  value  to  r.ayons  other  than 
the  person  interested  in  that  particular 
reproduction.  9e  oan  perceive  no  logical 
difference  bet- sen  the  peper  upon  which 
a photos tat lc  copy  of  something  la  made 
or  a blue-print  produced,  end  that  pnper 
which  a lawyer  uses  for  writing  a will 
or  deed,  a dootor  for  ’.-ritlng  a prescrip- 
tion, or  an  abstracter  for  showing  a chain 
of  title.  The  peper  is  a mere  incident; 
the  skilled  service  Is  thnt  which  is 
required. 

There  le  even  less  room  for  argument  as 
to  tho  case  of  cot.uerclal  photogrephero, 

\e  above  pointed  out,  they  exercise  an 
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art  whereby  photographs  are  produced 
which  are  calculated  to  be  of  eueh 
quality  and  have  such  characteristics 
as  to  make  then  desirable  for  advertis- 
ing. or  commercial  purposes.  The 
photographer  hires  the  model  rather 
than  being  paid  by  the  person  sitting 
for  the  photograph.  Having  produced  a 
ploture  of  artlstio  merit  he  then  grants 
a license  to  the  advertiser,  retaining 
title  to  the  ploture  itself  and  giving 
only  the  right  to  reproduce.  This  trans- 
action confers  upon  the  customer  of  the 
commercial  photographer  an  intangible 
right,  t.  nil  while  it  la  a property  right 
it  is  nothing  more  than  & license,  and 
is  clearly  not  a transfer  of  tangible 
personal  property  within  the  meaning  of 
the  Ketailers'  Occupation  Tax  act.” 

It  la  noted  that  commercial  photographers  were  exempted 
for  the  reason  thut  the  title  to  the  property  was  never  actually 
transferred,  but  only  e license  granted. 

as  stated  above,  the  new  act  is  broader  in  its  scope 
in  the  definition  of  "gross  receipts"  • Laws  of  kilssouri  1935, 
page  414; 

"(d)  'Gross  receipts'  means  the  total 
amount  of  the  sale  price  of  the  sales 
at  retail  including  any  services  that 
are  e part  of  such  sales  made  by  the 
businesses  herein  referred  to,  oepable 
of  being  valued  in  money,  whether 
received  in  money  or  otherwise;  pro- 
vide j . however,  that  'gross  receipts* 
sEaTT  not  include  the  sale  price  of 
property  returned  by  customers  when 
the  full  sale  price  thereof  is  refunded 
either  in  cash  or  by  credit.  For  the 
purposes  of  this  ^ot,  the  total  amount 
of  tiiS  sale  price  above  mentioned  shall 
be  deeded  to  be  the  amount  received. 

It  shall  also  Include  the  lease  or  rental 
consideration  where  the  right  to  con- 
tinuous possession  or  use  of  any  artlele 
of  tangible  personal  property  la  granted 
under  a lease  or  contract  und  such  trans- 
fer of  possession  would  be  taxnble  if 
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outright  sale  were  made}  in  such  cases 
the  same  shall  be  taxable  es  if  out- 
right  sale  were  made  and  considered  as 
a sale  of  such  article  and  the  tax 
shall  be  computed  and  paid  by  the  lessee 
upon  the  rentals  paid.” 

Therefore,  while  under  the  Illinois  ect  that  form 
of  printing  may  be  exempt,  yet  by  the  definition  of  "gross 
receipts"  under  the  Missouri  act,  we  think  the  same  la  within 
the  terns  of  the  act  because  the  recipient  of  the  forms  of 
printing  mentioned  shore  has  the  continuous  right  of  possession 
or  use  of  the  article  under  a lease  or  contract,  "and  suoh 
transfer  of  possession  would  be  taxable  if  outright  sale  were 
made"  and  "paid  by  the  lessee  upon  the  rentals  paid.  " 

inferring  to  the  usual  job  printing  v.hich  the  ordinary 
printing  or  ne vapuper  office  conducts,  we  think  the  situation 
very  similar  to  the  photographer.  The  atate  of  Kentucky  has  an 
act  very  similar  to  that  of  Missouri  and  the  supreme  Court  of 
that  state  in  deci^io*  the  question  of  whether  e photographic 
studio  was  subject  to  the  tax,  said  in  the  oaae  of  Cusiok  et  al. 
v.  Commonwealth  et  al.,  84  b.  M*  (£d)  14: 

"briefly  stated,  the  facts  pleaded  sre: 
Plaintiffs  are  operating  and  conducting 
a photographic  studio  in  the  city  of 
Louisville,  and  ora  engaged  in  drawing, 
painting,  enlarging,  end  making  pictures, 
and  in  operating  their  said  business  of 
art  studio  they  are  not  engaged  in  business 
as  merchants,  or  otherwise  selling  or  vend" 
ing  tangible  personal  property.  Their 
◦rk  consists  entirely  of  labor,  and  their 
said  business  is  one  of  personal  service 
requiring  science,  skill,  and  tulent  In 
drawing,  painting,  end  enlarging  pictures, 
and  the  small  amount  of  material,  such  as 
chemicals,  paints,  oils,  crayons,  etc., 
going  into  the  making  or  drawing  of  the 
picture  is  expressly  exempted  from  taxation 
under  the  provisions  of  the  Gross  Gales 
Tex  Law. 

"In  addition  to  tha  facts  pleaded,  we  have 
the  following  argument:  The  cost  of  a 
picture  portrait  or  drawing  is  not  the 
pasteboard  or  canvass  on  which  It  Is 
p ’ nted  or  drawn,  but  is  the  art,  skill. 
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enu  talent  of  the  artist.  It  Is  a crea- 
tion of  art  made  under  contract  for  a 
particular  party.  It  is  not  kept  for 
sale,  cannot  be  cold,  and  never  becomes 
merchandise  within  the  meaning  of  the 
act.  Though  the  argument  is  strongly 
pressed,  we  are  inclined  to  the  view 
that  photographs  fall  within  the  pro- 
visions of  the  law.  The  tax  is  imposed 
on  tv7oiry  merchant  engaged  in  the  sale 
of  tangible  personal  property,  and  a 
merahant  is  'a  person  regularly  engaged 
in  the  vending  of  tangible  personal 
property.*  A photograph  is  personal 

froporty,  and  being  corporeal  in  cheracter, 
t cannot  be  doubted  that  it  is  tangible 
personal  property.  Not  only  so,  but  the 
act  Is  not  confined  to  personal  property 
kept  for  sale.  It  Is  trua  that  the  teru 
’store*  la  defined  *ae  a building,  room, 
or  place  in  or  et  which  tangible  perronal 
property  is  kept  for  sale,*  but  It  is 
also  defined  as  a place  'or  from  or  et 
which  such  property  is  sold.'  That  being 
true,  it  is  not  necessary  that  the 
tangible  personal  property  be  kept  for 
eale,  but  sufficient  that  it  be  aotually 
sold.  Coming  to  the  argument  that  a 
photographer  la  engaged  in  selling  ser- 
vice, and  that  service  is  not  taxable, 
it  must  not  be  overlooked  that  the  chief 
value  of  many  articles  consists  in  the 
cost  of  the  service  and  skill  by  whloh 
they  are  produced,  rather  than  the  eoet 
of  materials  out  of  which  thay  are  made, 
moreover,  the  situation  is  not  the  same 
as  if  the  patron  took  an  article  to 
another  to  be  repaired  and  paid  only  for 
the  service  rendered.  One  who  desires  a 
photograph  of  himself  or  his  family  does 
not  aontract  simply  for  service,  lie  de- 
sires the  finished  article,  and  that  is 
what  he  buys  and  what  the  photographer 
sells.  It  is  true  that  the  photograph 
ia  of  a particular  person,  and  that  the 
market  la  limited,  but  that  is  more  or 
less  true  in  every  case  where  clothing 
or  other  articles  are  taade  to  order  for 
a articular  person,  or  u particular  pur- 
pose, and  are  not  regularly  kept  on  hand.” 


Honorable  Jr-.n^c  P.  Ur legs 
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CONCLUSION 


.Ve  ere  of  the  opinion  that  by  the  terms  of  the  act 
and  by  the  decisions  quoted,  supra,  Job  printing,  lithographing, 
etc*,  are  subject  to  the  tax  of  one  per  cent  as  contained  in 
House  Bill  No.  196. 


Hespectfully  submitted. 


ULLIVHK  NOLAN , 

assistant  attorney  General. 


EOTI^mick, 

Attorney  General. 


OtfNsHK 


CORPORATIONS:  ) u iconstitutlonality  of  Act,  pages  SS*7  -343 

BRIDGE  INCORPORATION:  I Mls.oul-l,  1935:  Senate  Bil.  Ho.  119. 


October  5,  1955, 


M LED 


Honorable  Dwight  i*  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 


Attention:  #.tj,  F.  Goodman, 

Corporation  Attorney, 

Dear  air: 


Phis  is  to  acknowledge  receipt  of  your  letter  of 
October  5,  1935,  in  which  you  request  the  opinion  of  this 
Department;  your  letter  being  as  follows: 

"Application  has  been  made  to  this 
Department  by  Messrs.  J.  t.  Jones 
of  Saline  County,  Tyre  w*  Burton 
of  toward  County,  and  H.  R.  Turley 
of  saline  County,  for  a certificate  of 
incorporation  as  State  Highway  Toll 
Trustees  under  the  provisions  of 
Senate  Bill  #119,  approved  by  the 
Governor  on  the  19th  day  of  April, 

1935,  Laws  of  Missouri,  1935,  payees 
337-343  Inclusive. 

e respectfully  request  your  o ficial 
opinion  as  to  the  legality  of  said 
Act,  and  the  procedure  the  Department 
should  take  in  the  premise." 


fip«t  question  is  as  to  the  legality  of  Senate 
dill  No.  119,  found  in  Laws  of  Missouri,  1935,  at  pages 
357-343,  inclusive.  Second,  you  inquire  as  to  wha ^pro- 
cedure should  be  taken  by  your  Department  with  reference 


hon. 


Dwight  H.  : rown 
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to  the  application  of  Messrs.  J.  L.  Jones.  Tyre  W.  urton 
and  H.  F.  Turley,  for  a certificate  of  incorporation  as 
State  Highway  Toll  rue tees  under  the  provisions  of  tho 
above  Act. 

It  is  our  opinion  that  the  Act  is  unconstitutional 
and  void  in  that  (1)  it  permits  the  creation  of  a public 
corporation  by  the  voluntary  act  of  not  less  than  three, 
nor  more  than  five,  freeholders  and  qualified  electors 
of  this  State  .and  does  not  require  any  legislative  or 
judicial  proceedings,  but  only  the  legislative  action  of 
the  Secretary  of  State;  (2)  that  the  act  attempts  to 
create  from  taxation  bridge  and  road  properties  constructed 
or  acquired  by  the  trustees  for  the  benefit  of  the  State 
of  Missouri  or  for  the  benefit  of  any  county  or  other 
political  or  civil  subdivision  of  the  State  of  Missouri; 
and  (5J  the  ct  is  unconstitutional  in  that  it  atteapts  to 
exempt  irom  taxation  the  bonds  which  it  authorises  the 
trustees  to  issue,  and.  likewise,  the  income  from  such 
bonds. 

as  sustaining  our  position  on  the  first  point,  we 
quote  from  the  following  cases: 

There  is  a similarity  between  the  Constitution  of 
the  State  of  Main#  and  the  Constitution  of  the  State  of 
Missouri  as  to  the  distribution  of  the  powers  of  govern- 
ment into  three  distinct  departments,  the  legislative, 
executive  and  judicial,  and  In  the  ease  of  State  of  Maine 
v.  Butler.  105  Me.  91,  1.  c.  96.  the  Supreme  Court  of  that 
State  said  the  following  s 

"The  people  of  Yaine.  in  organizing 
their  government  as  a State,  vested 
the  legislative  power  of  the  govern- 
ment in  a body  'to  be  styled  the 
Legislature  of  !£aine# » (Art.  IV.  Par. 

1.  See.  1.)  and  aid  not  oonfer  any 
such  power  on  any  other  person  or 
body,  and  did  not  authorize  the  legis- 
lature to  do  so.  It  follows  that  the 
legislature  alone  can  exercise  the 
legislative  power  and  alone  is 
responsible  for  its  wise  exercise. 


lion* 
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and  heneooan  transfer  neither  any  of 
the  power  nor  any  of  the  responsibility 
to  any  other  department  or  person* 

Bays  Judge  Cooley  in  his  Constitutional 
Limitations  (6th  Ed.)  p*  137:  'One  of 
the  settled  maxims  in  constitutional 
law  is  that  the  power  conferred  upon  the 
legislature  to  make  laws  cannot  be 
delegated  b„  that  department  to  any  other 
body  or  authority*  .here  the  sovereign 
power  of  the  State  has  located  the 
authority*  there  it  must  remain;  and  by 
the  constitutional  agency  alone  the 
laws  must  be  made  until  the  Constitution 
itself  1b  changed*  The  power  to  whose 
judgment*  wisdom,  and  patriotism  this 
high  prerogative  has  been  intrusted, 
can  ot  relieve  itself  of  the  responsibility 
by  choosing  other  agencies  upon  which  the 
power  shall  be  devolved,  nor  can  it  sub- 
stitute the  Judgment,  wisdom  and  patriotism 
of  any  other  body  for  those  to  which  alone 
the  peoDle  have  seen  fit  to  confide  this 
sovereign  trust*'  The  proposition  needs 
no  other  citation  of  authority,  and  we  do 
not  find  it  any  where  doubted. 

"Further,  the  people  in  their  constitution 
expressly  divided  the  powers  of  the  govern- 
ment into  three  departments,  the  legislative, 
executive  and  judicial,  and  declared  that 
'no  person  or  persons  belonging  to  one  of 
these  departments,  shall  exercise  any  of 
the  powers  properly  belonging  to  either  of 
the  others,  except  in  the  cases  herein 
expressly  directed  or  permitted.'  .j*t*  III. 
Bees.  1.  2.  denee  not  only  is  the  legis- 
lature not  authorised  to  transfer  any  of 
its  legislative  power  and  responsibility, 
but  it  is  expressly  forbidden  to  transfer 
any  part  of  them  to  a person  or  persons 
exercising  either  executive  or  Judicial 
functions*" 


wight  ii.  rown 


October  5,  1935* 


non. 


ind  we  quote  from  the  well -considered  case  of 
State  of  missoTiri,  ex  rel.  Russell  Field  et  al,  Board  of 
Police  Comtiii . sioners  of  Kansas  City.  Missouri.  Relators, 
vs.  Smith  et  al..  49  §.  W.  (2d)  74.  329  Ko. , 1.  c.  1026. 
as  follows i 

"One  of  the  settled  maxims  in  consti- 
tutional lav  is.  that  the  power  conferred 
upon  the  legislature  to  make  laws  cannot 
be  delegated  by  that  department  to  any 
other  oody  or  authority.  .here  the 
sovereign  power  of  the  state  has  located 
the  authority,  there  it  must  remain;  and 
by  the  constitutional  agency  alone  the 
laws  may  be  made  until  the  Constitution 
itself  is  changed.  The  power  to  whoee 
Judgment,  wisdom  and  patriotism  this 
high  prerogative  has  been  entrusted  can- 
not relieve  Itself  of  the  responsibility 
by  choosing  other  agencies  upon  which 
the  power  shall  be  devolved,  nor  can  it 
.substitute  the  judgment,  wisdom,  and 
patriotism  of  any  other  body  for  those 
to  which  alone  the  oeople  have  seen  fit 
to  confide  this  sovereign  trust.  • (1 
Cooley  on  Cone.  Limitation.  224.) 

"xhe  uegielature  may  not  delegate  the 
power  t o enact  a law.  or  to  declare 
what  the  law  shall  be.  or  to  exercise 
an  unrestricted  discretion  in  applying 
a law;  but  it  may  enaet  a law  complete 
in  Itself  designed  to  accomplish  a 
general  public  purpose,  and  may  expressly 
authorize  designated  officials  within 
definite  valid  limitations,  to  provide 
rule 8 and  regulations  for  the  complete 
operation  and  enforcement  of  the  law 
within  1 fcs  expressed  general  purpose.' 

(bailey  v.  Van  Pelt,  78  Fla.  337.) 

"ihs  Legislature  may,  without  violating 
any  rule  or  principle  of  the  Constitu- 
tion. confer  upon  an  administrative 


Hon* 
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board  or  officer  a large  measure  of 
discretion,  provided  the  exercise 
thereof  is  guided  and  controlled  by 
rules  prescribed  therefor.*  ( toople 
v.  Products  Co.,  195  Cal.  548;  see 


also  fix  parte  Cavanaugh,  313  ’.to.  376, 

se  & fuo  1 


280  S.  w.  15;  St.  Louis  v.  Ice  «. 

Co.,  317  Mo.  907,  296  S.  W.  993; 

Merchants  Exchange  v.  Knott,  212  Mo* 

616,  111  s.  •#.  565,  and  cases  cited*)" 

..  * *u  yro?  bhe  abov®  and  foregoing  it  is  our  conclusion 
that  the  vet  is  unconstitutional,  and,  therefore,  you 
should  refuse  to  issue  the  certificate  of  incorporation 
as  State  Highway  Toll  Trustees  to  the  above  named  applicants, 


Respectfully  submitted* 


COVELL  K.  HEWITT 

Assistant  Attorney -General 


ps, 

CRiijEO 


MOTOR 


VEHICLES: 


Passenger  cars  manufactured,  assembled  and 
sold  after  January  1,  1936,  must  be  equipped 
with  "safety  glass." 

Trucks  need  not  be  equipped  with  "safety  gla 
if  passengers  are  not  carried  for  hire. 


October  26,  1936, 


Honorable  Dwight  H.  wrown 
Secretary  of  State 
Jefferson  City,  Missouri 


FILED 


Dear  Mr.  brown: 


This  is  to  acknowledge  your  letter  dated  October 
21,  1936,  as  follows: 

"&e  are  enclosing  a copy  of  House  Bill 
176  pertaining  to  safety  glass  in 
motor  vehicles.  ?/e  quote  a letter 
which  was  received  this  morning  asking 
for  an  interpretation  of  the  law  as 
to  whether  or  not  it  applies  to 
trucks : 

•According  to  House  Bill  #176 
recently  passed,  the  State  of 
Missouri  requires  safety  glass 
in  all  vehicles  sold  on  and 
after  January  1st,  1936. 

'From  our  interpretation  of  the 
intent  of  this  law,  it  applies 
only  to  passenger  cars  and  buses, 
and  not  to  trucks. 

•Will  you  kindly  confirm  the 
above,  or  give  us  your  interpre- 
tation of  this  lawY* 

"Please  give  us  your  opinion  on  this 
as  we  are  having  quite  a number  of 
inquiries." 


Hon* 
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House  Bill  No.  176,  referred  to  in  your  letter,  is 
found  in  Laws  of  Missouri,  1935,  pages  295  to  297,  and  said 
Act,  Section  2,  provides  as  follows: 

"It  dial  1 be  unlawful  after  January 
first,  nineteen  hundred  and  thirty- 
six,  to  sell  in  the  State  of  Missouri, 
any  motor  vehicle,  manufactured  or 
assembled  after  said  date,  and  de- 
signed for  the  purpose  of  carrying 
passengers,  unless  such  vehicle  bs 
equipped  in  all  doors,  windows,  rear 
windows  and  windshields  with  safety 
gla ss • * 


A reading  of  the  above  section  shows  that  any  motor 
vehicle  deal  ,ncd  for  the  purpose  of  carrying  passengers 
must  be  equipped  with  w safety  glass. w A passenger  automo- 

bile  is  designed  (manufactured)  primarily  for  the  purpose 
of  carrying  passengers,  While  a truck  is  designed  (manu- 
factured) for  the  purpose  of  carrying  property . 

Section  7759,  R.  S.  Mo.  1929,  defines  "motor  vehicle * 
as  follows: 


"•Motor  vehicle.*  Any  self-propelled 
vehicle  not  operated  exclusively  upon 
tracks,  except  farm  tractors.” 


Mobster's  New  International  Dictionary  defines 
"design"  — "To  produce  a scheme  or  plan  for  the  making  of 
anything." 

If  the  manufacturer  of  an  authomobile  primarily 
designed  a vehicle  for  the  purpose  of  carrying  passengers, 
then  that  vehicle  would  have  to  have  the  "safety  glass." 

If  a motor  vehicle  was  primarily  designed  for  the  purpose 
of  carrying  freight  or  property,  then  it  would  not  have 
to  have  "safety  glass.”  However,  any  vehicle  (truck,  bus 
or  passenger  car)  used  for  the  purpose  of  carrying  passengers 
far  hire  must  be  equipped  with  "safety  glass.” 


i 
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Saotion  1 of  said  Act  provides  as  follows! 

"It  shall  be  unlawful  after  January 
first,  nineteen  hundred  and  thirty- 
six.  to  operate  on  any  public  high- 
way or  street,  in  this  state,  a 
motor  vehicle  registered  in  the  State 
of  Missouri,  manufactured  or  assem- 
bled after  said  date,  designed  or 
used  for  the  purpose  of  carrying 
passengers  for  hire,  or  designed  or 
used  for  the  purpose  of  carrying 
school  children,  unless  such  vehicle, 
be  equipped  in  all  doors,  windows  and 
windshields  with  safety  glass." 


For  a definition  of  the  word  "passenger"  we  invite 
your  attention  to  State  v.  Rector.  40  S.  W.  (2d)  639. 

t 

From  the  above  it  is  our  opinion  that  a motor 
vehicle  designed  for  the  purpose  of  carrying  freight  or 
property,  such  as  a truck,  would  not  have  to  be  equipped 
with  "safety  glass." 

lection  4 of  the  .ict  which  provides  in  part  as 

fOllOWSI 

"The  Secretary  of  Stats  ***** 
shall  not  issue  a license  for  any 
motor  vehicle  unless  such  motor 
vehicle  is  equipped  as  provided  in 
the  act,  with  such  approved  types  of 
safety  glass.". 

would  be  authority  on  the  part  of  the  secretary  of  State 
to  require  a statement  from  every  person  seeking  to  regis- 
ter a motor  vehicle  that  same  was  equipped  with  "safety 
IdSE,"  and  if  not  so  equipped,  then  an  affidavit  that 
said  vehicle  was  not  designed  for  the  purpose  of  parrying 

fasaen-ers.  or  that  said  vehicle  was  not  designed  or  would 
e used  for  the  purpose  of  carrying  passengers  for  hire. 


Kon  « 
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The  requiring  of  a statement  or  affidavit,  aa 
above  suggested.  Is  all  that  is  neoessary  on  the  part  of 
your  Department  to  comply  with  the  provisions  of  Section 

4,  supra. 


Yours  very  truly. 


James  L.  HornBoetel 
Assistant  Attorney -General 


APPROVED: 


nmm.  &».. 

(Acting)  Attorney -General. 


JLHiIG 


TRALE-M^RKS : Must  be  affixed  to  a vendible  commodity 
and  does  not  apply  to  services. 


November  6,  1935. 


honorable  ^wi^ht  ii.  Brown, 
secretary  of  ^tate, 
Jefferson  City,  Missouri. 


1 


FILED 


I 

I 

L 


Bear  _ir: 


This  department  wishes  to  ac&nowled&e  your  letter 
of  hovei&er  1,  wherein  you  state  as  follows* 

"On  October  £6  we  registered  the 
trede-L-.ark  Liberty  Radio  Shop  for 
J.  Tarrant s of  Liberty,  Missouri, 
covering  radio  service.  Mr.  Tarrante 
turned  his  registration  papers  over 
to  Alan  F.  tfherritt  of  Liberty,  Bo., 
and  received  the  enclosed  letter  from 
him,  in  which  Mr.  .vherritt  states  he 
is  of  the  opinion  that  Section 
14329  of  the  Statutes  does  not  apply 
to  service  only. 

"<<e  would  liice  to  have  an  opinion  frou 
you  on  this  point.  *.r.  Tarrant o has  o 
competitor  who  is  using  the  same  name, 
and  he  is  anxious  to  protect  himself. 

.e  ore  enclosing  our  office  copy  of 
the  trade-meric  application  for  your 
information.  Tlcuce  return  it  with 
your  reply." 


section  14329,  a.  i».  . o.  19£9,  provides  who  may 
auopt  a trade  mark,  and  how: 

"If  any  mechanic,  i.janufacturer , associa- 
tion or  union  of  workingmen,  or  other 
persons  shall  wish  to  adopt  any  particular 
aa.  e,  term,  design  or  device  as  his  or 
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their  trade-mark  to  designate,  anise 
Known  or  distinguish  any  article  oy 
?,ooa3 . v.arer  or  aerchtinalke  by  him  or 
the...  .manufactured  or  prepared?  or  any 
union  of  workingmen  desire  to  designate 
or  make  Known  the  place  in  which  union 
labor  is  employed , he  or  they  may 
write  out  a description  of  such  name, 
term,  design  or  device,  describing  the 
same  accurately,  end  sign  and  acknowledge 
the  same  before  i .e  officer  competent 
to  take  acknowlew^nant  of  deeds,  and  file 
same,  together  with  a facsimile  of  the 
same,  term,  design  or  devlco  for  regis- 
tration, in  the  office  of  the  secretary 
of  state;  said  secretary  shall  deliver 
to  seid  mechanic,  manufacturer,  associa- 
tion or  union  of  workingmen,  or  other 
persons  so  filing  the  same,  a duly 
attested  certificate  of  the  filing  of 
the  same,  for  which  ha  ehall  receive  a 
fee  of  one  dollar;  such  certificate 
shall,  in  all  suits  and  prosecutions 
under  this  article,  be  sufficient  proof 
of  the  adoption  of  such  label,  trade- 
mark or  form  of  advertisement,  and  of 
the  right  of  such  mechanic,  manufacturer, 
association  or  union  of  working-men  or 
(other)  persons  to  adopt  the  seme.  No 
label,  trade-.-ark  or  form  of  advertise- 
ment ehall  be  registered  that  in  any  way 
resembles  or  would  probably  ba  mistaken 
for  a label  or  trade-mnrk  already  regis- 
tered j and  no  trade-mark  duly  registered 
in  the  office  of  the  commissioner  of 
patents  of  the  United  states  shall  be 
registered  under  this  section  by  (any) 
person  other  than  the  owner  thereof. " 


28  American  4 English  encyclopedia  of  Law  (second  edition) , 
page  352,  in  holding  that  a trade-mark  must  be  attached  to  the 
goods,  states  as  follows: 

"It  1a  essential  to  the  validity  of 
a trade-nark  es  such  that  there  shell 
be  some  actual  physical  connection  be- 
tween the  goods  and  the  mark,  so  that 
the  uirk  goes  with  the  goods  into  the 
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market.  -ords,  marks,  or  symbols  used 
in  advert is aments,  circulars,  and  other 
si&llcT  wayB,  but  not  actually  affixed 
to  the  goods,  are  not  valid  technical 
trade-marks . It  Is  sufficient  If  the 
mark  is  affixed,  either  upon  the  goods 
themselves  or  upon  the  box  or  wrapper 
containing  them,  or  is  in  some  other  way 
physically  attached  to  the  goods* " 


In  the  very  early  case  of  Jt.  Louis  Jr  la  no  -.f  <.,*  Co* 
v*  ^erkel,  1 *.o*  App.  305,  1*  c*  009,  the  court  in  holding 
that  a trade-uork  which  I a not  In  some  manner  put  upon  or  af- 
fixed to  the  article  indicated  by  It  is  almost  a contradiction 
in  terms,  raid: 

"iro.a  the  best  examination  we  are  able 
to  liaxe  of  the  subject,  we  ere  led  to 
the  conclusion  that,  so  fsr  as  an 
article  of  merchandise  is  concerned, 
it  eta  only  be  said  to  be  distinguished 
by  a trade-mark  when  that  mark  is  con- 
nected with,  annexed  to,  or  stamped, 
printed,  carved,  or  engraved  upon  the 
artiole  as  the  seme  is  offered  for  sale* 

The  purchaser  must  be  told  that  the 
particular  thing  he  proposes  to  buy  is 
of  this  or  that  character,  by  eomethlng 
connected  with  the  thing  Itself*  lie 
must  not  be  referred  to  some  circular 
or  advertisement  for  thie  assurance, 
nor  can  he  r> ceive  It  from  the  representa- 
tions, by  word  of  mouth,  of  the  manu- 
facturer or  salesman*  The  imposf lblllty 
of  putting  any  restrict  one  upon  the 
last  mey  be  a sufficient  reason  for  not 
, making  the  attempt;  but  the  other  branch 
of  the  proposition  seems  to  be  equally 
settled  by  judicial  opinion.  *A  symbol 
does  not  become  a trade-m&rk  until  it  ie 
actually  stamped  upon,  or  otherwise 
affixed  to,  the  goods  to  be  sold,' 
is  the  language  of  Browne,  in  Ms 
treatise  on  Trede-..erxs,  section  511* 

This  remark  eeeus  abundantly  Justified 
by  the  decisions  of  the  courts  which 
have  adjudicated  respecting  trade-uerke, 
besides  being  in  harmony  with  what  any 


Honui&ble  ^.figfct  21. 


bv-^n 


iSoveiiber  6,  1935 


-4- 


one  of  ordinary  understanding  would 
infer  from  the  neuie  itself. 

"In  £ urewster,  303  (/ua.  Trade-*, ark  Cates, 
466-469)  , Judge  Ludlow's  attention  was 
drawn  to  this  point.  Rowly  v.  Houghton. 
This  conclusion  wee  in  conformity  with 
a forter  decielon  thet  'no  right  cen  be 
absolute  in  a name,  as  a norne  rerely. 

It  is  only  when  that  nax..e  is  printed  or 
stamped  upon  a particular  label  or  jnr. 
and  th us  pecornes  1 ent  1 M eT~wTTh  a 
Pf and  Quality  of  r,oods, 
that  Tt  becomes  a trade-mar k.  * 

"In  54  Illinois,  439  (456,  457,  for  the 
passage  cited),  this  point  underwent  a 
careful  ana  accurate  examination.  The 
case  was  thet  of  Cendee,  owan  4 Co.  v. 

»eere  4 Co.  *«r.  Justice  breese  quotes 
the  definition  of  the  term  trade-mar* 
from  Upton,  end  announces,  ae  a conclu- 
sion which  has  hie  concurrence,  that  it 
is  'a  symbol,  or  emblem,  or  mar*  which  a 
tradesman  puts  upon,  or  wraps,  or  attaches 
in  some  way  to  the  goods  he  manufactures; 

* * * the  name,  symbol,  figure,  letter, 
form,  or  device  adopted  or  used  by  a 
manufacturer  or  merchant,  in  order  to 
designate  the  goods  he  manufactures  or 
sells,  * * * to  the  end  thet  they  may  be 
known  in  the  market  as  his.' 

"Without  quoting  more  largely  from  this 
decision,  we  content  ourselves  with  saying 
thet  we  adopt  the  result  of  it,  as  far  as 
the  present  question  is  concerned.  h« 
thin*  that  a trade-mark  must  be  annexed 
to  the  article  offered  for  sole;  and 
that,  if  not  so  annexed,  the  article 
ca  .not  be  said  to  have  a trade-mark." 

In  the  case  of  Oakes  v.  Candy  Co.,  48  3,  >c  467, 
146  i.o,  391,  1.  c.  398,  the  court  states  as  follows: 

”A  trade-mark  which  is  not  in  some 
manner  attaohed  or  affixed  or  stamped 
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on  the  article  indicated  by  it  in- 
volves a contradiction  in  itself,  the 
idea  of  coi«®  distinctive  brand  or  pterk 
being  inherent  in  the  expression 
itself. 

"^n  article  can  only  be  said  to  be 
distinguished  by  a ti*ade— laaric  when 
that  mark  is  connected  with,  annexed  to 
or  stamped,  printed,  carved  or  engraved 
upon  the  article  as  it  is  offered  for 
sale.  it.  Louis  Piano  Co.  v.  Merkel, 

1 ~o.  .,yp.  305;  Browne  on  Trade-,. arks, 
sec.  311;  i.owley  v.  Houghton,  2 Lrev»ster, 
^03;  Candee  jian  & Co.  v.  Beere  k Co., 

54  111.  439;  Lawrence  Lfg.  Co.  v.  Term. 
*f£.  Co.,  130  U.  o.  537." 


*gain  in  the  case  of  Grocers  Journal  Co.  v.  midland 
, 105  o.  J*  310,  127  ho.  App.  356,  1.  c.  366,  the  court 


'And  Indeed  It  is  the  low  that  there 
is  not  and  can  be  no  exclusive  ownership 
of  the  words  or  symbol  -hich  constitute 
a trademark  apart  from  the  use  or  explica- 
tion of  such  worde  or  symbol  to  a vendible 
commodity  and  in  order  for  one  person  to 
have  that  proprietary  Interest  which  ia 
always  incident  to  technical  trademark, 
sufficient  to  support  an  action  looking  to 
the  protection  of  this  property  right,  the 
mark  must  be  stamped  or  otherwise  affixed 
to  a vendible  commodity  or  thing  actually 
in  the  market  for  a sufficient  length  of 
time  gt  least  to  have  obtained  currency, 
acceptance  and  reputation  under  and 
associated  with  the  mark  which  points 
or  otherwise  identifies  its  origin,  owner- 
ship, or  manufacture,  (me Andrews  v. 
massett , 4 Le  Gex,  J.  43.  380;  Browne 
on  Trademarks  (2  s.d.),  secs.  129,  130, 

301,  302 ; Lcf  ahem  ;har,  Co.  v.  Denver 
Chem.  Co.,  51  *ed.  302  i" 
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63  C.  J.  314  nets  out  what  woods  ere  sublect  to 
tro de-mark  end  states  as  follows; 


"otrictly  speaking,  trade-narks  are 
applicable  only  to  articles  of  traffic, 
that  is,  such  articles  as  aro  bought 
and  sold  in  the  market.  Sometimes 
the  term  is  loosely  applied  to  names 
and  marks  used  in  a business,  but  not 
in  connection  with  articles  of  traffic, 
iliia  use  of  the  term  is  inaccurate 
sad  probably  means  no  <jore  than  that 
sucii  names  and  marks  will  be  protected 
under  the  aoctrine  of  unfair  competition. 
**  valid  technical  trade— /r»ark  may  be 
acquired  for  use  in  connection  with  any 
lawful  vendible  com  odity,  and  it  is 
Immaterial  whether  such  article  be 
natural  or  artificial,  eo  long  as  It 
is  the  subject  of  barter  and  sale  in 
the  market." 


1,0  to  be  understood  that  we  are  only  passing 

sP®ciflc  Question  raised,  viz.,  whether  section 
*v?  CU??a/  aPpXl*s  to  services,  and  hence  for  the  basis 
or  th.s  opinion  it  is  not  necessary,  nor  hove  we  gone  into 
the  question  of  whether  the  use  of  the  none  or  mark  "Liberty 
i.adio  ^ hop "used  In  a business  offering  radio  services  will 
be  protected  under  the  doctrine  of  unfair  competition. 


CONCLUSION 


*rom  the  foregoing  cases  and  authorities  and  upon  an 
examination  of  section  143E9,  supra,  we  are  of  the  opinion 
that  the  latter  does  not  apply  to  seivioes.  A trade-mark 
owes  its  existence  to  the  fact  that  it  is  actually  affixed 
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to  a vendible  coau^dity,  ts.au  it  ia  apparent  that,  radio 
service  beint,  in  ite  nature  intangible,  a trade-iaark:  can 
not  be  actually  atasped  upon  or  otherwise  affixed  to  it. 


Respectfully  sub^iitted. 


WE,  ORh  SAWYERS, 

Assistant  Attorney  General. 


APPSiOVED: 


Jud?  ..  ' Jr. , 

(Acting)  attorney  General. 
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PEIAL  BOARD— CHI  MI  HAL  COURTS— JUDGMENT  j Penal  Board  haa 
no  authority  to  a cceot  prisoners  committed  to  Industrial 
Home  for  Negro  Girls  at  Tipton,  Missouri,  contrary  to  law* 


* 

November  6,  1936* 


Honorable  Oeorge  D*  Bryant 
Chairman  Pardon  and  Parole  Board 
i apartment  of  Penal  Institutions 
Jefferson  City,  Missouri 


FILED 


L 


ear  Sirt 

This  Is  to  acknowledge  your  letter  as  follows: 

"Oto  the  first  day  of  August, 
at  the  July  1956  term  of  the 
County  Clreult  Court,  the  above 
named  negress,  who  was  but  fourteen 
years  of  age,  entered  a plea  of 
guilty  to  a charge  of  second  degree 
murder*  The  Court  sentenced  this 
girl  to  e term  of  twelve  years  im- 
prisonment, commuting  the  sentence 
to  confinement  In  the  Industrial 
Home  for  Negro  Girls  at  Tipton, 

Missouri* 

"The  sentence  provides  that  the  shall 
remain  In  the  Industrial  Home  for 
Girls  until  she  arrives  at  the  age  of 
twenty  one  years  and  she  diall  then 
he  transferred  to  the  State  Peniten- 
tiary to  serve  the  remainder  of  her 
sentence* 

"She  has  been  delivered  to  ond  re- 
ceived at  the  Industrial  Home  for 
Negro  Girls* 

"Question!  Haa  the  Penal  Board 
authority  under  out  Statute#  to  ac- 
cept thia  negro  girl  at  the  Indus- 
trial Home  for  Negro  Girls  under  her 
plee  of  guilty  to  e charge  of  second 
degree  murder?" 


1956, 

Lunklln 
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The  facte  In  your  case  show  that  a fourteen  year 
old  negress  waa  informed  against  under  the  general 
criminal  law  in  the  Circuit  Court  of  Dunklin  County 
for  the  crime  of  murder  in  the  second  degree,  and  upon 
her  plea  of  guilty  sentenced  to  a term  of  twelve  years 
lmo^laonment,  a part  of  the  confinement  to  be  in  the 
Industrial  Home  for  legro  Girls  at  Tipton,  Missouri. 

Ha  assume  the  procedure  followed  by  the  Court  waa  in 
accordance  with  Px  parte  Bass,  40  S.  w.  (2d)  457. 

Section  8379  R.  S.  Mo.  1929,  pertains  to  the  State 
Industrial  Home  for  legro  Girls  and  specifically  desig- 
nates who  may  be  committed  to  the  institution.  He  quote 
said  section. 

•All  commitments  to  the  industrial 
home  for  negro  glrTs1  o£  negro  girls 
over  tke  age  of  ten  an?  unaer  tke 
age  of  eighteen  shall  be  made  by  the 
Juvenile  division 'of  the  circuit 
court.  Kvery  negro  girl  over  the 
*££  o£  ten  years  sag  under  the  ajg£  of 
twenty-one  rears.  Ha.  con- 

victed o£  aj a offense  not  punishable 
wl£h  laprlsonmeak  £op  life,  or  whose 
associations  are  imno ral  or  criminal, 
or  bad  and  vicious,  or  who  is  in- 
corrigible to  such  an  extent  that 
she  cannot  be  controlled  by  her  parents 
or  guardian  or  in  whose  custody  she 
may  be.  may  be  sentenced  to  said  indue - 
trlalhome  until'  she  skallreacK  the 
age  of  twenty- one  years,  if  ike  court 
or  magistrate  before'  shorn  such  con- 
viction shall  be  had  deems  the  girl 
so  convicted  a fit  subject  to  be  com- 
mitted to  said  home,  and  the  age  of 
the  girl  so  coamitted  to  be  Indorsed 
on  the  eosaaltment.” 

On*  of  the  underscored  provisions  of  the  above 
section  shows  that  only  negro  girls  over  the  age  of 
ten  years  and  under  the  age  of  eighteen  years  shall  be 
comaxtted  when  the  commitment  is  made  by  the  juvenile 
division  of  the  Circuit  Court.  In  this  ease  the  negress 
was  not  committed  by  the  juvenile  division  of  the  Circuit 
Court,  but  by  the  Circuit  Court,  consequently  that  pro- 
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vision  is  not  authority  for  her  commitment.  The  second 
provision  then  reeites  that  "every  negro  girl  over  the 
age  of  ten  yeara  and  under  the  age  of  twenty-one  years 
who  shall  be  convicted  of  any  offense  not  punishable  by 
impr isonnent  far  life."  It  is  to  be  noted  that  a negro 
girl  between  those  ages  could  be  coMitted  to  Tipton  by 
order  of  the  Circuit  Court  if  the  offense  was  not  punish- 
able by  life  imprisonment*  In  the  instant  ease  the 
negress  was  convicted  of  a crime  punishable  with  life 
imprisonment.  The  penalty  of  second  degree  murder  is 
found  in  section  3984  R.S.  Mo.  1929,  which  provides  a 
punishment  of  not  less  than  ten  years  nor  more  than  life 
imprisonment.  Consequently  when  the  Circuit  Court  ac- 
cepted a plea  of  guilty  on  the  part  of  the  negress  to 
a second  degree  murder  charge,  and  said  punishment  could 
have  been  life  imprisonment,  the  Court  did  not  have 
authority  under  Section  8379,  supra,  ta  commit  said  negraaa 
to  the  Hegro  Industrial  Home  at  Tipton,  Missouri.  It  1st 
to  be  further  noted  that  said  section  only  gives  the 
Court  jurisdiction  to  sentence  a prisoner  to  the  home  un- 
til said  prisoner  reaches  the  age  of  twenty-one  years. 

In  this  case  the  sentence  is  divided,  part  to  run  until 
she  reaches  the  age  of  twenty-one  in  the  Tipton  Home, 
the  balance  of  the  tern  to  be  served  in  the  Penitentiary. 

V 

16  Corpus  Juris,  page  1305,  Section  3081  provides: 

"Ihlle  It  la  the  better  practice, 
in  pronouncing  sentence  on  one  con- 
victed of  crime,  to  specify  the 
place  of  imprisonment,  a sentence  is 
not  void  because  it  does  not  specify 
the  particular  prison  In  which  ac- 
cused shall  be  incarcerated,  where 
the  statute  designates  the  prison. 

A sentence  which  provides  that  de- 
pendant shall  Tse  confine?  In  some 

fft.ace  other  than  that  designated 
n the  statute  is  void,*  -»  * *• 

COMCLUSIOH*. 

Ke  are  of  the  opinion  that  the  Penal  Board  has 
no  authority  to  accept  this  negro  girl  at  the  Indus- 
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trial  Home  for  Segro  Glrla  under  the  facta  stated  in 
your  letter*  There  ia  no  atatutory  authority  for  the 
commitment  which  was  issued,  hence  it  ia  roid  on  its 

face* 


Respectfully  submitted 


WI4*  ORR  SAWYERS 
Assistant  Attorney  General* 


APPROVED* 


JOSH  W.  HOFFaS'*,'  Jr* 
(Acting)  Attorney  General. 


WOS:H 


iU-KCTION  CONn^To  ; 


Judgment  or  circuit  Court  constitutes  certificate 
of  election,  and  if  deposited  with  oon <T , regular 
in  every  my,  with  Secretary  of  State,  the  Governs 
may  issue  the  Commission. 


December  9,  1935. 


n 


Honorable  Dwight  H.  Brown, 
secretary  of  state, 
Jefferson  City,  kisSouri. 

Dear  sir: 


This  department  is  in  receipt  of  your  letter 
of  November  29  wherein  you  request  the  opinion  of  this  office 
in  regi.rd  to  the  Circuit  Clerk  of  Green  County.  Your  letter 
is  as  follows: 

’’Ve  received  today  the  bond 
of  James  S.  Johnson  of  spring- 
field,  Mo*  In  the  amount  of 
.*35,000,  which  states  that  he 
has  been  adjudged  by  judgment 
of  the  Circuit  Court  elected 
to  the  office  of  Clerk  of  the 
Circuit  Court  of  Greene  County. 

No  official  notification  of  his 
election  has  been  received, 
and  no  commission  has  been  issued 
to  hl^.  by  the  Governor.  This  is 
the  case  of  a contested  election 
and  Jack  7.  kcK.ee  han  been 
serving  as  circuit  clerk* 

"Please  advise  what  constitutes 
official  notification  in  a case  of 
this  kind." 


Prom  the  attached  certified  copy  of  the  judgment 
of  the  Circuit  Court  of  Greene  County  it  appears  that  a contest 
in  the  office  of  Circuit  Clerk  of  said  county  was  recently 
completed  and  the  contestant,  James  d.  Johnson  was  awarded  the 
office.  The  judgment  was  evidently  in  conformity  with  Jectlon 
10340,  K.wj.  ko.  1929,  which  is  as  follows: 
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You  mention  having  received  a bond  in  the  amount  of 
£35,000.  We  assume  this  is  in  conformity  with  Joction  11668, 
B.3.  :.o.  1929,  which  provides: 

"The  certificate  of  the  election 
of  any  clerk,  signed  by  the 
presiding  judge  of  the  county  court, 
and  the  bond  of  every  clerk,  shall 
be  deposited  in  the  office  of  the 
secretary  of  state,  with  the  approval 
of  the  court  or  judges  indorsed  thereon." 

.Section  11669,  R.3.  ifco.  1929  relates  to  the  taking  of  the 
oath  and  the  certificate  of  election,  and  is  as  follows: 

"The  certificate  of  his  election 
shall  be  delivered  by  the  presid- 
ing judge  of  the  county  court  to 
each  clerk  elected,  which,  with 
the  oath  of  office  indorsed  thereon, 
shall  be  recorded  in  the  office 
of  the  recorder  of  the  county, 
before  any  other  duty  of  his  office 
is  discharged." 

The  bond  should  be  recorded  in  the  office  of  the  Recorder 
of  Deeds  as  provided  in  lection  11671,  which  provides: 

"All  bonds  of  clerks  and  recorders 
of  deeds  shall  be  reoorded  in  the 
recorder’s  office  in  their  respec- 
tive counties,  and  then  deposited 
in  the  office  of  the  secretary  of 
state." 

The  only  section  relating  to  the  issuance  of  a commission 
by  the  Governor  is  section  11664,  R.l.  ito.  1929,  which  'provides: 

"At  the  general  election  in  the 
year  eighteen  hundred  and  eighty- 
two,  and  every  four  years  there- 
after, except  as  hereinafter 
provided,  the  clerks  of  all  courts 
of  record,  except  of  the  lupreme 
Court,  the  It.  Louis  Court  of 
Appeals,  and  except  as  otherwise 
provided  by  law,  shall  be  elected 
by  the  qualified  voters  of  each 
county  and  of  the  city  of  Jt .Louis, 
who  shall  be  commissioned  by  the 
governor,  and  shall  enter  upon  the 
discharge  of  their  duties  on  the 
first  Monday  in  January  next 
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ensuing  their  election,  and 
shall  hold  their  offices  for 
the  term  of  four  years,  and 
until  their  successors  shall  be 
duly  elected  and  qualified, 

'S  unless  sooner  removed  from 
office. " 


Conclusion 

It  appears,  as  stated  in  the  beginning  of  this  opinion, 
that  James  o.  Johnson  contested  the  election  of  Jack  W.  McKee. 
McKee  was  holding  the  office  at  the  time  the  contest  was 
Instituted,  and  by  virtue  of  the  terms  of  Section  10340,  B.S. 

Mo.  1929,  was  entitled  to  exeroise  the  duties  of  the  office 
until  the  contest  was  decided.  It  was  the  Judgment  and  decree 
of  the  Court  that  Mr.  McKee  deliver  to  Mr.  Johnson  all  books, 
records,  etc.  pertaining  to  the  offiee  of  Circuit  Clerk  of  Greene 
County,  and  that  Mr.  Johnson,  upon  taking  the  required  oath 
and  filing  bond,  take  charge  of  the  offiee.  The  statutes  are 
silent  as  to  the  procedure  in  the  event  of  a contested  election 
and  the  contestant  is  successful  as  it  relates  to  the  Issuing 
of  a commission. 

we  are  of  the  opinion  that  the  certified  copy  of  the 
judgment  of  the  court  hereto  attached  constitutes  the  certificate 
of  election  of  Mr.  Johnson,  as  contemplated  by  Dec.  11668, 
supra,  along  with  the  bond,  which  shall  be  deposited  in  your 
office*  .7e  have  not  examined  the  bond,  but  call  your  attention 
to  the  fact  that  it  should  be  recorded  in  the  office  of  the 
Becorder  of  Deeds  before  being  deposited  in  your  office  in  con- 
formity with  Dec.  11671,  supra.  If  the  bond  does  not  show  that 
it  has  been  recorded,  we  would  suggest  that  your  offiee  refuse 
to  accept  the  same  for  deposit;  however,  if  the  bond  is  regular, 
it  is  the  opinion  of  this  department  that  the  Governor  may 
issue  a commission  for  the  remainder  of  the  term  to  Mr.  Johnson, 
as  provided  in  Jectlon  11664,  supra. 


Bespectfully  submitted. 


METBOYBD: 


0LLIYLR  ?».  NOLKM, 
Assistant  attorney  General. 


(acting)  attorney  General. 


PUBLIC  OFFICERS  - Kx  County  clerk  is  responsible  to  State  of  Mo.  for 
loss  of  fundi  derived  by  sale  of  fishing  and  hunting  licenses  held 
by  drug  store  proprietor  when  store  was  burglarized. 


Hon.  Wilbur  C.  Buford,  Commissioner, 

Game  and  Fish  Department, 

Jefferson  City,  Missouri. 

Attention:  Mr.  Monti e Glover, 
Dear  Sir:  Chief  Clerk. 


This  Department  is  in  reeeipt  of  your  letter  of 
r.arch  2 recuesting  an  opinion  based  on  the  following  facts: 

"Mr.  Fred  Tanner,  manager  of  Tanner’s 
Drug  Store,  being  an  agent  for 
selling  hunting  and  fishing  licenses 
for  Sx- county  Clerk  C.A.  Dirckx  of 
Cole  County,  Mo.  states  that  on  the 
night  of  June  22nd,  1934  his  store 
was  robbed  and  that  ^119. 50  in  money 
was  stolen  which  he  had  received  from 
the  sale  of  hunting  and  fishing  licenses. 

Mr.  C.A.  Dirckx  and  Mr.  Fred  Tanner  are 
asking  to  account  for  said  money  by  an 
affidavit.  The  licenses  representing 
this  money,  no  doubt,  were  used  by  the 
parties  to  whom  they  were  issued,  and  if 
accounted  for  by  an  affidavit,  this 
department  will  receive  no  revenue  for 
same. " 

The  situation  you  outline  in  your  letter  has  also  been 
brought  to  the  attention  of  this  office  by  Mr.  Dirckx  and  Mr. 
Tanner  in  person.  It  would  appear  to  be  one  of  those  unfortunate 
circumstanees  for  which  no  one  is  responsible,  but  destined  to 
work  a hardship  on  the  parties  involved. 

It  is  well  settled  law  that  public  officers  entrusted 
with  public  money  must  keep  such  funds  safely,  being  an  insurer 
thereof  liable  for  losses  occurring  even  without  their  fault. 

In  the  oase  of  City  of  Fayette  v.  Silvey,  290  S.W.  1019,  a situa- 
tion arose  wherein  the  City  Collector  of  Fayette,  Mo.  sustained 
a loss  of  city  funds  in  the  Farmers  and  Merchants  Bank  of  Fayette. 
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The  Court,  holding  the  collector  responsible  for  the  funds, 
said  (l.c.  1021) : 

"We  cannot  agree  with  defendants  in 
this  view.  The  general  rule,  which 
is  the  rule  in  this  state,  is  that 
one  of  the  duties  of  a public  officer 
intrusted  with  public  money  is  to  keep 
such  funds  safely,  and  that  duty  must 
be  performed  at  the  peril  of  such 
officer.  Thus,  in  effect,  he  is  an 
insurer  of  public  funds  lawfully  in  his 
possession.  Shelton  v.  State,  53  Ind. 

331,  21  Am.  Rep.  197;  Thomssen  ▼.  County, 

63  Neb.  777,  89  N.W.  389,  57  L.R.A.  303. 

He  is  therefore  liable  for  losses  which 
occur  even  without  his  fault.  Shelton 
v.  State,  supra.  This  standard  of 
liability  is  bottomed  on  public  policy. 

University  City  v.  Schall,  275  Mo.  667, 

205  3.W.  631. 

In  the  last  case  cited,  our  Supreme  Court, 
speaking  through  Blair,  P.J. , applied 
this  general  rule  to  a city  treasurer, 
into  whose  hands  the  general  funds  of 
the  city  had  passed,  finding  that  the 
mayor  and  aldermen  had  directed  the  funds 
placed  to  the  credit  of  the  city  treas- 
urer in  a certain  trust  company,  which 
later  failed.  The  treasurer  died,  and 
the  suit  was  instituted  against  the  ad- 
ministrator of  his  estate.  Thfe  estate 
was  held  liable  under  the  general  bond, 
notwithstanding  the  fact  that  the  funds 
had  been  so  deposited  in  the  trust  company 
at  the  direction  of  the  board  of  aider- 
men. 

We  think  the  rule  is  equally  applicable 
to  the  case  at  bar.  In  the  oited  case 
the  officer  involTed  was  the  city  treasurer, 
and  in  the  instant  case  the  city  collector. 

In  both  cases  the  officer  was  oharged  with 
the  safekeeping  of  the  city’s  funds. 

Defendants  here  argue  that  the  funds  involved 
were  derived  from  the  collection  of  water 
and  light  bills,  and  therefore  do  not  come 
within  the  meaning  of  the  rule  that  the 
collector  is  responsible  for  the  safe-keeping 
of  the  funds,  not  being  ddrived  from  the 
collection  of  taxes  or  from  other  sources 
contemplated  by  the  ordinance  fixing  the 
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duties  of  the  city  collector.  We 
think  this  position  also  without  merit. 

It  is  not  disputed  that  the  bond  herein 
is  one  conditioned  generally  for  the 
faithful  performance  of  duties  required 
by  law.  The  general  rule  in  this  respect 
is  stated  in  paragraph  199,  p.  522,  15 
C.J. , as  follows: 

* A bond  conditioned  generally 
for  the  performance  of  all 
the  duties  of  the  office  re- 
quired by  law  cowers  duties 
which  the  officer  is  required 
to  perform  ex  officio,  and 
the  sureties  are  liable  for 
a default  in  the  performance 
thereof,  even  though  the  ex- 
officio  duties  were  added 
after  the  bond  was  given.* 

See  3tate  v.  Adams,  172  Mo.  1,  72  3.W. 

655;  People  v.  Lyons,  168  111.  App. 

396,  section  6451,  R.S.  1919. 

Frequently  public  officers  are  held 
as  bailees,  and  again  they  are  said 
to  hold  public  funds  as  trustees, 
and  to  be  clothed  with  the  legal 
duties  and  liabilities  attaching 
thereto.  The  weight  of  authority, 
however,  seems  to  be  that  a public 
officer,  unlike  a trustee  or  agent, 
is  not  merely  a bailee  or  custodian 
of  the  money  in  his  hands;  he  is 
called  on  to  account  according  to 
a much  more  rigorous  standard  of 
responsibility,  state  ex  rel.  v. 

Powell,  67  Mo.  395,  29  Am.  Rep.  512. " 

The  section  relating  to  the  authority  of  a county  clerk 
in  delegating  agents  for  the  collection  of  lioense  fees  for 
huntifig  licenses  ls  Section  8263,  R.S.  Mo.  1929,  which  is  as 
follows: 

"It  shall  be  lawful  the  county 
clerks  of  the  various  counties  and 
the  license  collector  of  the  City 
of  3t.  Louis  to  appoint  agents 
within  their  respective  counties  and 
city  who  shall  have  the  authority  to 
issue  licenses  for  the  county  clerk 
and  the  city  collector.  The  county 


Hon.  Wilbur  C.  Buford 


—4** 


March  6,  1935. 


clerks  and  the  license  collector 
of  the  City  of  3t.  Louis  shall  be 
held  responsible  and  liable  for 
the  acts  of  their  agents.  Said 
agents  shall  hare  such  authority 
solely  at  the  pleasure  of  the  county 
clerk  or  the  said  license  collector. 
Said  agents  shall  make  a report  and 
an  accounting  on  the  last  day  of 
every  month,  shall  be  subject  to  a 
final  accounting  and  shall  be 
amenable  to  the  same  laws  referring 
to  the  issuance  of  licenses  as  are 
the  county  clerks  and  the  license 
collector  of  the  city  of  St.  Louis. 
Game  and  fish  licenses  shall  not  be 
sold  for  more  than  the  values  set 
out  in  the  statutes.  Violation  of 
this  section  shall  be  deemed  a 
mi sdemeanor. " 


CONCLUSION 

In  view  of  the  above  statute  and  the  pointed  decision 
hereinabove  quoted,  it  is  the  opinion  of  this  department  that 
Mr.  Dierckx  as  ex-county  clerk  is  responsible  to  the  State  of 
Missouri  for  the  0119.50  which  was  lost  in  the  burglary  of  Mr. 
Tanner’s  Drug  Store,  regardless  of  the  fact  that  the  same  was  un- 
avoidable and  was  not  in  any  wise  due  to  any  carelessness,  dis- 
honesty or  misappropriation  of  funds  on  the  part  of  Mr.  Dierckx. 


Respectfully  submitted. 


OLLITER  W.  NOLEN, 
Assistant  Attorney  General. 


APPROVED: 


RTTTcKitfRTdK,  ■ 
Attorney  General 
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TAXATION  AND  RX VENUS:  Certificates  liiust  be  sold  at  public  sale 

under  Senate  Bill  94  and  not  at  orivate 
sale. 


March  31,  1935. 


Hon.  I.  Elmer  Butler 
prosecuting  Attorney 
Btone  County 
Galena,  Missouri 


Dear  Sir: 

Acknowledgment  is  made  of  your  request  for  an  opinion 
of  this  office  dated  M&rcn  13,  1935,  wherein  you  request  the 
following  information: 

"on  land  that  has  been  advertised  for  sale  for 
delinquent  taxes  and  the  taxes  dating  bach  to 
1928,  but  the  suit  was  commenced  prior  to 
December  31st  1934,  publication  made  and  put 
up  for  sale  at  a regular  term  of  Court,  no  bid 
was  received.  9111  this  be  carried  on  the  tax 
boots  as  delinquent  until  three  successive 
attempts  are  made  provided  no  bid  amounts  to  as 
much  as  the  taxes  ana  costs. 

After  the  land  has  been  offered  to  the  highest 
bidder  and  no  bid  made  can  the  oollector  sell 
at  a private  sale  to  a bidder  for  as  much  as  the 
tax  and  oostsT" 

I. 

SUITS  PQR  DELINQUENT  TAXES  MAT 
BE  DISMISSED  AND  TAXES  COLLECTED 
U*D;K  SENATE  BILL  94. 

V 

Delinquent  state  and  County  taxes  are  to  be  collected 
under  the  provisions  of  Senate  Bill  94,  page  425,  Laws  of  Missouri 
1933.  However,  under  the  provisions  of  section  9982b,  page  444, 
it  is  distinctly  provided  that  suits  which  had  theretofore  been 
Instituted  for  the  collection  of  delinquent  taxes  could.  In  the 
discretion  of  the  county  collector,  be  dismissed  and  the  delin- 
quent taxes  collected  by  virtue  of  the  provisions  of  the  new 
law.  The  parts  of  Axis  seotlon  so  providing  read  as  follows: 
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••  • • "as  to  suite  for  delinquent  tares  In- 
stituted, Out  not  merged  in  judgment,  at  tbs 
effective  date  of  this  act  tbe  collector  ehall 
bare  tbe  right  to  proceed  to  final  judgment  and 
foreclosure  of  tbe  tax  lien  under  tbe  provisions 
of  tbe  lav  as  it  existed  prior  to  tbe  passage 
of  this  act,  or  suob  collector  may,  in  bis  dis- 
cretion, dismiss  such  suits  and  proceed  to  fore- 
closure of  tbe  tax  lien  under  the  provisions  of 
this  act,  subject  to  tbe  preservation  of  rights 
to  all  valid  costs  and  commissions  that  may  have 
already  attached  in  suob  obaracter  of  suits  under 
tbe  lav  as  it  existed  prior  to  tbe  passage  of  this 
act.  • 

Accordingly  there  is  no  question  as  to  tbe  authority  to 
dismiss  tbe  suit  and  to  advertise  and  sell  tbe  land  under  tbe  pro- 
visions of  tbe  new  lav. 


II. 

LAID  MUST  BE  OFFERED  THREE 

Consecutive  times  if  im- 

3UF1£IMI  ,fl10  Id  RECEIVED. 

All  taxes  vblcb  are  to  be  collected  under  tbe  nev  lav, 
Senate  Bill  94,  are  in  tbe  same  classification  insofar  as  procedure 
respecting  them  is  concerned,  Tbe  faot  that  suit  bad  been  instituted 
in  no  way  varies  tbe  procedure  for  tbe  collection  of  suob  taxes  in 
tbe  event  it  is  determined  that  collection  ehoula  be  made  under  tbe 
provisions  of  tne  nee  lav.  sections  9953  and  9953a,  page  432,  set 
out  tbe  procedure  in  tbe  event  bi  .s  sufficient  to  pay  the  taxes, 
Interest  and  costs  are  not  received.  These  sections  are  as  follovs: 

"Section  9953.  If  at  tbe  first  offering  ef  sale 
of  auy  tract  of  land  or  lot  under  tbe  provisions 
of  this  act  no  person  shall  bid  therefor  a sum  equal 
to  tbe  delinquent  taxes  thereon  vlth  Interest,  pen- 
alty ana  costs,  then  tbe  clerk  of  tbe  sale  shall 
note  a recital  thereof  in  hie  record  containing 
tbe  list  of  delinquent  lands  and  lots,  and  said 
tracts  of  land  or  lots  shall  be  again  offered  for 
sale,  at  tbe  next  sale  of  delinquent  lands  and  lots 
as  in  this  act  provided,  if  such  lands  or  lots  be 
at  such  time  delinquent.  If  at  tbe  second  offering 
for  sale  no  person  shall  bid  therefor  a sum  equal 
to  tbe  then  delinquent  taxes  thereon  vltb  Interest, 
penalty  and  costs,  then  tbe  olerk  of  the  sale  shall 
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Dote  such  fact  upon  hie  record  of  the  sale,  and 
the  county  collector  shall  enter  a recital  of 
such  fact  la  hie  record  book  containing  the  list 
of  delinquent  lands  and  lots. " 

"Section  99o3a.  Whenever  any  lands  hare  been  or 
shall  hereafter  be  offered  fo;  sale  for  delin- 
quent taxes.  Interest,  penalty  and  costs  by  the 
oolleotor  of  the  proper  county  for  any  two  encoess- 
lve  years  and  no  person  shall  hare  bid  therefor 
a suit  equal  to  tne  delinquent  taxes  thereon.  In- 
terest, penalty  and  costs  provided  by  law,  then 
such  count j collector  shall  at  the  next  regular 
tax  sale  of  lands  for  delinquent  taxes,  sell  the 
same  to  the  highest  bidder,  and  the  purchaser 
thereof  shall  acquire  thereby  the  sane  Interest 
therein  as  Is  required  by  purchasers  of  other  l&nde 
at  such  delinquent  tax  ealee. * 

It  therefore  appears  that  In  the  event  sufficient  eura 
Is  no t bid  at  the  first  offering  to  pay  the  taxes,  interest,  pen- 
alty and  costs,  the  land  shall  be  again  offered  for  sale  at  the 
resale  "as  In  this  act  provided"  and  if  at  a second  offering  an 
Insufficient  bid  Is  received,  then  It  shall  be  offered  at  the  next 
regular  ta>  sale  at  vhioh  third  and  last  sale  the  certificate  shall 
be  sold  for  e>uch  sum  as  can  be  obtained  Irrespective  of  the  amount 
of  penalties.  Interest  end  costs.  It  Is  to  be  notsd  that  no  pro- 
vision whatsoever  for  private  sale  Is  mads  but  on  the  contrary  a 
complete  uniform  system  has  been  set  up  whereby  the  certificate 
shall  ultimately  be  sold. 

It  Is  to  be  noted  that  under  Section  9957a,  page  438, 
a certain  for-:of  deed  has  been  set  out  for  execution  by  the 
collector  In  the  event  the  lands  axe  not  redeemed.  This  deed  sets 
forth  that  the  land*  had  been  sold  at  public  auction  at  the  Court 
House  Door.  Therefore,  It  would  appear  that  no  proper  dead  could 
be  given  to  the  property  unless  this  proesdur#  had  bean  compiled 
with  and  the  land  actually  sold  by  virtue  thereof.  It  Is  evident 
that  private  s les  were  not  contemplated  by  the  framers  of  this  las. 

Tnls  problem  has  heretofore  beeanbefore  the  Supreme  Court 
In  the  oase  of  Sender  v.  Dung  an,  99  Mo.  136.  In  tr.le  case  the 
law  provided  that  lands  remaining  unsold  and  unr adeemed  In  1875  should 
be  offered  for  sale  at  the  regular  sale  of  that  year  and  if  not 
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then  sold  should  he  offered  to  the  highest  bidder,  and  If  no  bid 
obtained  at  such  last  sale  the  forfeiture,  or  liability  for  taxes, 
should  be  cancelled.  It  appeared  that  no  seoond  offer  of  the 
land  Involved  «ae  made  but  that  subsequently  such  land  had  been 
eold  at  private  sale.  The  Court  In  holding  such  private  eale 
Illegal  nnd  void  stated,  1.  c.  130: 

"Again,  section  3's6  (Lavs,  1872,  p.  131)  provides, 
among  other  things,  that,  at  the  regular  sale  In 
the  year  1875,  lands  which  had  been  previously 
forfeited,  and  then  remained  unsold  and  unredeemdd, 
should,  after  being  offered  for  the  amount  due 
thereon  and  not  sold,  be  then  and  there  Immediately 
offered  and  sold  to  the  highest  bidder,  out  not 
for  a greater  sum  thahnvae  due  thereon  Including 
costs,  etc.,  and  that  the  former  forfelturee  of 
such  property,  ae  would  not  sell,  should  be  can- 
oelled.  *he  land  In  eult  had  been,  ae  we  have  ceen, 
forfeited  for  the  amount e due  for  the  taxee  of  the 
years  1873  and  1874,  and,  if  not  eold  at  the  re- 
gular eale  In  1875  should  have  been  cancelled  at 
that  time,  so  that  this  private  sale  of  the  land 
thereafter  In  October,  1878,  received  In  the  deed, 
was,  wt  thin*,  Illegal  and  void. 

It  Is  the  opinion  of  this  office  that  lands  or  certificates 
thereon  which  have  been  offered  for  sale  once  without  a sufficient 
bid  being  made  cannot  then  be  offered  and  eold  at  private  sale  even 
though  tee  amount  of  tax,  penalties  and  Interest  be  offered  at  such 
eale. 


Respectfully  submitted, 


approved: 


HARHT  0.  KALTNER,  Jr., 
Assistant  Attorney  General 


HOT  MOKITTPICK 
Attorney  General 
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^.s i sending  school  must  pay  entire  tuition  of  pupil# 

receiving  credit  up  to  .50.00  if  the  State  has  toe  money# 


at 

.ay  17,  1935. 


Sari  r#  uehler,  Fh.  G# 
President  ioard  of  ducation 
108  . o.  aple  Street 
Id  on,  ::isao  ri 


Lear  44r.  ruehler: 


This  is  to  acknowledge  your  letter  dated  ay, 
14th,  1935,  as  follows: 

"If  the  per  pupil  cost  in  our  high 
school  is  65.00  for  the  year 
which  the  non-resident  pupil 
attends,  and  the  state  pays  us 
only  .15.00  Instead  of  the  oroiaised 
50.00,  how  much  are  we  allowed  to 
charge  the  sending  districti" 


on  august  28th,  1954,  this  Department  rendered 
an  opinion  to  r.  G.  C.  Jones,  Laclede  County,  which  answers 
the  question  asked  in  you r letter.  Cony  hereto  attached. 

e invite  your  attention  to  this  found  on  page  6 
of  said  opinion  as  follows: 

"Thus#  the  court  has  said  that  the 
sending  district  must  oay  the  tuition 
of  its  pupils  attending  a high  school 
and  the  fifty  dollar  deduction  to  be 
paid  by  the  tate  is  state  aid  to  such 
sending  district.  In  other  words,  the 
aid  is  one  to  the  sending  district  and 
not  to  the  receiving  high  school,  fhus 
it  follows  that  the  sending  school 
district  is  liable  to  the  receiving 
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school  district  for  all  of  the  tui- 
tion of  the  pupils  from  its  (sending 
district)  school  to  the  receiving 
high  school.  If  the  state  says 
$50,00  or  any  part  thereof,  it  is 
applied  as  a credit  to  the  sending 
district's  obligation  of  tuition 
payment.  In  other  words,  the  send- 
ing district  is  orimarily  liable 
for  all  of  the  tuition  (oer-pupil 
cost)  due  the  receiving  high  school 
district,  and  if  the  state  has  the 
money  it  will  pay  the  first  (50.00 
of  the  per  pupil  cost  on  this  obli- 
gation of  the  sending  district. 

But,  the  state  does  not  give  anything 
to  the  sending  district,  but  nays 
it  direct  to  the  receiving  high 
school,  thus  making  the  payment  of 
the  state's  part  a matter  of  book- 
keeping only  and  the  effect  of  same 
Doing  an  aid  by  the  state  to  the 
sending  district.  However,  if  the 
state  only  has  enough  money  to  oay 
a part  of  the  50,00,  then  only  the 
part  the  state  pays  is  credited  on 
the  tuition. n 


It  is  our  opinion  that  the  sending  district  is 
liable  for  the  full  65,00  and  if  the  State  pays  £15,00 
of  said  amount  it  leaves  a balance  that  the  sending  district 
1 8 obligated  to  the  receiving  district,  namely,  50.00.  in 
other  words,  the  sending  district  is  liable  to  the  receiving 
district  for  the  full  ; 65.00,  but  if  the  State  pays  <15.00 
of  that  amount,  then,  the  sending  district's  obligation  is 
diminished  to  that  extent  so  that  the  balance  (or  the  amount 
such  would  owe;  would  be  ! 50.00. 


Yours  very  truly. 


APPHOVED:  James  L.  HornEostel 

Assistant  Attorney -General 

!;oY  tfcK  r RICK 
attorney-  eneral 
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OOkiSOK  SCHOOL  DI8TRI0TS:  Authority  to  ereot  additional  school 
building  out  of  tniildlng  fund. 


Hon.  I.  E laar  Butler 
Prosecuting  Attorney 
Stone  County 
Galena,  hie bout! 


July  11,  1935. 


Dear  Sir: 


«e  wish  to  acknowledge  your  letter  of  reoent 
date  wherein  you  state  as  follows: 

"Please  give  me  opinion  on  the  following: 

"Is  it  legal  for  the  board  of  directors 
of  a oommon  school  district  to  use  the 
building  fund  to  ereot  an  additional 
sohool  building  in  a different  plaoe  in 
the  district,  rrom  the  old  building  at 
the  center  of  the  distriotT 

"Perhaps,  ray  request  would  be  more  easily 
understood  if  I should  giwe  you  the  oir- 
cunstanoes. 

"The  common  school,  in  question,  has  had 
enrollment  enough  for  two  teachers  And 
for  the  next  year  they  will  hare  enough 
for  three.  Is  it  permissible  for  the 
board  to  use  the  building  fund  to  ereot 
an  additional  sohool  house  in  another 
part  of  the  distriot  for  the  third  teacher?" 


Section  9684,  R.  S.  Mo.  1929,  deals  with  laws  appli- 
cable to  common  sohool s and  provides  in  part  as  follows: 

"The  qualified  voters  assembled  at  the 
annual  meeting,  when  not  otherwise  pro- 
vided, shall  rave  power  by  a majority 
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o f the  to tee  cast:  •••• 


"Eleventh  — To  ohange  the  location 
of  eohoolhouee  site  when  the  same 
for  any  eause  it  deemed  necessary: 
Provided,  that  in  every  case  a ma- 
jority vote  of  the  voters  who  are 
resident  taxpayers  of  said  district 
shall  be  neoessary  to  remove  a site 
nearer  the  center  of  said  distriot; 
but  in  all  sases  to  re nova  a sits 
farther  from  the  center  of  said  dis- 
trict, it  shall  require  two-thirds 
of  the  legal  voters  who  are  resident 
taxpayers  of  such  school  distriot 
voting  at  suoh  election.  (R.  3.  1919, 
Section  11310)." 


The  above  section  relates  to  procedure  neoessary  to 
ohange  the  location  of  a school  house  and  places  the  power 
specifically  in  "the  qualified  voters  assesfeled  at  the  an- 
nual nesting."  However,  in  enumerating  the  powers  of  the 
"qualified  voters"  nothing  is  said  as  to  their  power  "to 
ereot  an  additional  sohool  building  in  a different  place 
in  the  distriot  from  the  old  building  at  the  oenter  of  the 
distriot."  We  must,  therefore,  look  to  the  "laws  applioable 
to  all  classes  of  schools"  to  determine  where  the  authority 
is  vested  to  ereot  an  additional  school  building. 


Section  9198,  R.  3.  Ho.  1929,  (Seotlon  11137,  R. 

S.  1919)  provides  in  part  that, 

"For  the  purpose  of  purchasing  school- 
house  sites,  erecting  sohoolhouses  (li- 
brary build Inga)  and  furnishing  the 
same,  and  building  additions  to  or  re- 
pairing old  buildings,  the  board  of 
directors  shall  be  authorized  to  borrow 
money,  and  issue  bonds  for  the  payment 
thereof.  In  the  manner  herein  provided. 


Seotion  9305,  R.  9.  Mo.  1929  (Section  11134,  R.  9. 
Ho.  1919)  provides  in  part  that, 

HThe  board  of  directors  or  board  of 
eduoatlon  shall  have  the  oars  and  keep- 
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lng  of  all  property  belonging  to  the 
diatriot.  ••••■ 


Section  9307,  R.  S.  Mo.  1939  (Section  11135,  R.  8. 
19}9)  provides  in  cart  that, 

"The  board  shall  have  power  to  make  all 
needful  rules  and  regulations  for  the 
organization,  grading  and  government  in 
their  sohool  distriot  — 


In  the  o&se  of  state  e; 
Mo.  352.  1.  c.  361,  the  Court 
out  seotions  said: 


Lnterorel 


▼.  h 


ienon 

rraf: 


S,  336 
ore  set- 


Under  the  statutes  of  this  State 
(3eos.  11127,  11134,  and  11135.  R.  3. 
1919),  the  sohool  boards,  and  they  alone, 
axe  entrusted  with  the  duty  of  provid- 
ing and  maintaining  school  facilities, 
including  sites,  sohool houses  and  furnish- 
ings. The  methods  and  ueans  to  be  em- 


ployed in  the  dieoharge  of  these  functions 
are  oommitted  wholly  to  their  judgment 
and  discretion.  It  is  unnecessary  there- 
of to  subnlt  to,  tfe-rfiojglfito 

foe  cjUfs>.tpiL£.g-to  ;::hjtherfc  .under  a js.ly.gn 
situation,  they  shall  increase  the  nous- 


one . or  the  question  as  to  where  such 
Dull ding  or  buildings  shall  be  located. 
The  only  thing  that  they  are  required 

to  go  to  the  taxpayer  for  is  authority 
to  borrow  money  lor  to  lnorea^e  the  tax- 


rate).  With  respect  to  this  fthe  question 
of  loan  shall  be  decided  at  an  annual 
school  meeting  or  at  a special , election 
to  be  held  for  that  purpose. " (dec. 


11137) •*. 


Although  the  Venom  case,  supra,  deale  with  consoli- 
dated sohool  distriots,  we  are  of  the  opinion  that  the  aeotlone 
above  lnteroreted  apply  as  well  to  the  ooanon  sohool  dlstriote 

with  the  exception  that  in  the  oase  of  the  latter  the  question 
as  to  where  the  building  shall  be  located  is  determined  by  the 
"qualified  voters  assembled  at  the  annual  meeting",  ffhen  the 

question  therefore  arises  in  the  ooxnon  sohool  distriot  as  to 
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the  lnore&ee  of  housing  facilities  by  erecting  a new  build- 
ing. we  are  of  the  opinion  that  such  a decision  is  left  whol- 
ly to  the  jud  -lent  of  the  school  board  or  board  of  directors. 
Suoh  vital  natters,  however,  as  authority  to  borrow  money  or 
to  increase  the  tax  rate  must  be  decided  by  the  taxpayer  so 
that  the  latter  in  final  analysis  would  have  the  last  word. 


Section  9311,  R.  8.  Mo.  1929,  dealing  with  laws  ap- 
plicable to  ooamon  sohools  provides  for  a "building  fund” 
thus: 


"Upon  the  order  of  the  board  of  di- 
rectors. it  shall  be  the  duty  of  the 
distrioi  clerk  to  draw  warrants  on 
the  county  treasurer  in  favor  of  any 
party  to  whom  the  dlstrlot  has  become 
legally  Indebted,  either  for  serrloes 
as  teacher,  for  material  purchased 
for  the  use  of  the  sohool,  or  material 
or  labor  in  the  erection  of  a school- 
house  for  said  district  — the  said 
warrant  to  be  paid  out  of  any  moneys 
in  the  appropriate  funds  in  the  hands 
of  the  said  treasurer  and  belonging  to 
the  dlstrlot.  The  species  of  IndebtedOd- 
ness  must  be  dearly  stated  and  should 
be  drawn  on  its  appropriate  fund;  all 
moneys  for  tenders'  wages  on  the  teaoh- 
ers'fund:  &U  EWPS/g  ugffdlq  Jfcfcl 

SB  W.-Wia  1 ~ 

and  *11  other  expenses  to  be  paid  oui 
the  incidental  fund:  *•••• 


from  the  foregoing,  we  are  of  the  opinion  that  if  in 
the  judgment  of  the  board  of  director!  of  the  common  school 
district  another  building  is  necessary  in  addition  to  the  old 
building  at  the  oev.ter  or  the  dietriot,  the  board  may  use  the 
"building  fund?  to  erect  same  but  with  the  reservations  above 
outlined. 

Respectfully  submitted. 


APPROVED: 


VH.  ORR  SAvTEHS 

Assistant  Attorney -General . 


XcKITfdldX 
Attorney— General. 

MW/«D3-af  j 


OLD  AGZ  A53I3TAP01:  - lo  person  shall  receive  relief  from 

any  public  fund  and  at  the  same  time 
receive  relief  under  the  Old  Age  As- 
sietanee  Aot. 


Hon.  K.  21mer  Butler 
Prosecuting  Attorney 
Stone  County 
Calens,  Missouri 


Dear  Sir: 


This  will  acknowledge  reoeipt  of  your  re- 
quest for  an  opinion  which  reads  as  follows: 

"Do  persons,  over  70  years  of  age 
now  drawing  a tension  for  the  blind 
as  nrovided  by  this  state,  receive 
any  benefit  from  the  old  age  pen- 
sion provided  they  are  eligible  in 
other  respect 8. 

"If  they  do  receive  a benefit  what 
io  the  extent  of  it?" 


Your  attention  is  directed  to  Section  16  of  the  Old 
Age  Assistance  Aot,  Lavs  of  Missouri,  1935,  page  312, 
relating  to  persons  receiving  relief  from  any  public 
fund  other  than  under  the  Aot.  Said  section  reads  as 
follows: 

"gtfUaa  l&s.  fftg&ns  £n  pension 
liat  sh:  11  receive  no  other  nubile 
relief.  — Io  person  receiving  as- 
sistance under  this  Aot  shall  at 
the  same  time  receive  any  other  re- 
lief from  any  public  funds,  except 
for  medical  and  surgical  assistance.” 
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It  is  plain  from  a reading  ef  the  above  section 
that  no  person  may  receive  assistance  under  the  Act 
and  at  the  same  time  be  entitled  to  any  relief  from 
any  other  public  fund  except  for  medical  and  surgical 
assistance. 


It  is  the  opinion  of  this  department  that  if  a 
person  is  now  drawing  a pension  for  the  blind  as  Is 
now  provided,  he  shall  not  be  entitled  to  reoeive  any 
benefit  under  the  Old  Age  Assistance  Act  aa  long  as  he 
continues  to  draw  a pension  for  the  blind. 


Very  truly  yours. 


APPROVED : 


RU33ELL  0.  3T0KK 

Assistant  Attorney-General . 


JOHN  W.  'HOFFMliT , Jr. 
(Aoting)  Attorney-General 


??03/&f  i 


SALES  TAX:  City  ,f  3t.  Louis  is  liable  for  tax  for  supplies  used  by 
contractors  In  fulfilling  contracts  for  improvements  of  whKh  thr  city 
is  the  ultimate  user. 


I 


August  29,  1955. 


Hon.  John  G.  Burkhardt, 
Tax  Attorney, 

The  City  of  St.  Louis, 
St.  Louis,  Missouri. 


Lear  *>ir: 


This  department  is  in  receipt  of  your  letter  of 
august  27  wherein  you  request  an  opinion  regarding  the  ljt 
sales  tax  now  effective  in  the  State  of  kissouri  an  it  may 
apply  to  contracts  of  the  City  of  St.  Louis.  Your  letter  is 
as  follows: 

"fle  have  Just  received  a copy 
of  the  state  Auditor's  Special 
rtule  Ho.  13  interpreting  the  1% 

State  Sales  Tax.  according  to 
this  rule  it  would  appear  that 
municipalities  are  liable  f>r 
the  1/4  sales  tax  upon  projects 
under  contra ot,  either  upon  the 
full  contract  price  of  the  project 
or  the  prioe  of  materials,  sup- 
plies and  fixtures  that  are  used 
in  the  projeot,  if  same  are 
separately  Itemized  and  billed. 

"We  do  not  believe  that  a contractor 
who  buys  building  materials  for  use 
in  building  a structure  for  a muni- 
cipality is  buying  same  for  resale, 
we  believe  rather  that  he,  the 
contractor,  is  the  oonsumer,  liable 
for  the  tax,  rather  than  the 
municipality. 

"Will  you  kindly  give  us  your  opinion 
on  this  matter?" 


Bon.  John  G.  Burkhardt 


x,Ug.  2ft,  1935 


-2- 


The  original  act  contained  no  specific  terms  making 
municipalities  subject  to  the  tax.  The  new  act,  however,  in 
defining  the  word  "person"  includes  municipalities  in  the  fol- 
lowing language  (Laws  of  Mo.  1935,  dec.  1 (a),  page  413): 

"’Person*  includes  any  individual, 
firm,  copartnership,  joint  adventure, 
association,  corporations,  municipal 
or  private,  estate,  trust,  business 
trust,  receiver,  syndicate  or  any 
other  group  or  combination  acting  as 
a unit,  and  the  plural  as  well  as 
the  singular  number." 

There  are  a number  of  decisions  to  the  effect  that 
municipalities  are  subject  to  the  tax,  the  most  recent  being 
the  case  of  City  of  Covington  v.  .state  Tax  Commission,  77  B.TC. 

(2d)  386,  l.c.  391;  at  the  time  the  decision  was  rendered, 
Kentucky  had  a similar  act  to  that  of  Missouri.  The  Court  said: 

"It  therefore  follows  that 
municipalities  are  liable  for  the 
tax  for  purchases  made  by  said 
municipalities . " 

Having  disposed  of  the  personal  liability  of  the  city 
for  the  tax  on  purchases  made  by  it,  or  sales  to  the  municipality, 
we  come  to  the  question  of  the  liability  of  the  municipality 
in  making  contracts  in  which  materials,  supplies  and  fixtures 
are  used  by  the  contractor  in  his  contract  with  the  city. 

The  question  of  liability  for  the  tax  as  it  relates  o 
to  contractors  and  the  materials,  supplies  and  fixtures  sold  to 
them  has  been  a controversial  one  for  this  department  ever  since 
the  enactment  of  the  original  privilege  or  occupation  tax.  Iho 
is  the  ultimate  user  or  consumer— the  contractor  who  purchases 
the  materials  from  the  wholesaler,  or  the  city  who  receives  the 
benefits  of  the  contract  and  accepts  and  approves  the  project? 

The  act  relieves  from  tax  liability  tangible  personal 
property  which  is  sold  for  resale.  The  otate  of  Illinois  has  an 
act  similar  in  its  nature  to  that  of  Missouri,  the  principal 
element  of  difference  being  the  fact  that  the  seller  is  not 
compelled  to  collect  from  the  purchaser  the  amount  of  the  tax. 

We  assume  that  he  merely  adds  it  to  the  purchase  price  and  treats 
it  as  overhead.  In  the  decision  in  the  case  of  Bradley  Supply 
Co.  v.  ,mes,  359  111.,  l.c.  169-171,  the  Jupreme  Court  of  Illinois 
in  deciding  this  question  as  it  relates  to  plumbing  and  heating 
contractors,  said: 
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"Defendant  contends  that  the 
attaching  of  the  plumbing  and 
heating  supplies  under  a contract 
with  the  owner  is  not  a sale  but 
that  title  passes  by  accession  and 
that  the  supplies  become  real 
property.  He  relies  upon  Raff  Co. 

▼ . kurphy,  147  Atl.  (Conn.)  709, 
which  held  that  a contract  to  do 
certain  plumbing  and  electrical  work 
and  to  furnish  materials  therefor 
was  not  a sale  within  the  meaning  of 
the  dtatute  of  Frauds  so  that  it 
had  to  be  in  writing.  He  also 
relies  on  .Steiger  Terra  Cotta  and 
Pottery  lorks  v.  City  of  .Sonoma, 

100  Pac.  (Cal.)  714,  where  it  was 
held  that  a contract  to  furnish  and 
set  on  a tile  roof  was  a contract 
for  work  and  labor  end  not  of  sale, 
and  that  replevin  would  lie  until 
the  tile  were  Installed  on  the  roof. 
Benjamin  on  .sales  (7th  ed.  sec.  108) 
also  says  that  such  contracts  are  for 
work  or  labor  and  not  sales  of  per- 
sonalty. tfe  agree  with  these  rules 
and  with  the  contention  that  the 
materials  furnished  become  fixtures 
when  attached  to  the  realty  and  thus 
lose  their  identity  as  personal  prop- 
erty; also  that  a mechanic's  lien 
can  be  claimed  for  the  value  of  the 
Improvements  so  made.  (Fehr  Construc- 
tion Co.  v.  Postl  Bystem,  288  111. 

634;  Fifield  v.  larmers'  Hat.  Bank, 

148  id.  163,  169;  oword  v.  Low,  122 
id.  487,  496).  The  question  before 
us  is  not  whether  the  transaction 
between  the  contractors  and  owners 
of  land  is  a sale  of  personalty  as 
that  term  is  defined  at  common  law, 
in  the  decisions  of  courts  or  in  the 
Uniform  oales  act,  but  whether  it  is 
a transfer  of  tangible  personal  property 
to  the  purchaser  for  use  or  consumption 
and  not  for  resale  within  the  meaning 
of  the  Retailers'  Occupation  Tax  act. 

The  definition  of  'sale  at  retail' 
as  'any  transfer  of  the  ownership  of, 
or  title  to,  tangible  personal  property,' 
is  broad  enough  to  cover  the  transfer 
of  title  made  by  a contractor  who 
attaches  tangible  personal  property 
to  real  estate  in  accordance  with  a 
contract.  It  is  clearly  a transfer 
of  title  for  a valuable  consideration. 


Bon 
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"Plaintiffs  are  not  liable  to  pay 
the  tax  for  another  reason.  The 
business  of  selling  plumbing  and 
heating  supplies  to  contractors  who 
intend  to  Install  them  in  a building 
or  attach  them  to  realty  is  not  the 
occupation  intended  to  be  taxed  by 
the  legislature.  These  are  not 
transfers  to  purchasers  for  use  or 
consumption.  The  terms  'use*  and 
'consumption’  have  an  ordinary  or 
popular  meaning.  ’Use'  means  a 
long- continued  possession  and  employ- 
ment of  a thing  to  the  purposes  for 
which  it  is  adapted,  as  distinguished 
from  a possession  and  employment 
that  is  merely  temporary  or  occasional. 
Webster's  Dictionary  defines  the  word 
'use'  as  an  act  of  employing  or  state 
of  being  employed;  to  convert  to  one's 
service;  to  employ.  (Treolo  v.  Auto 
Insurance  Underwriters,  346  111.  93) 

It  is  true  that  in  one  sense  of  the 
word  the  contractor  does  use  the  sup- 
plies in  fulfilling  his  contract, 
but  in  the  same  sense  a merchant  who 
sells  an  article  over  the  counter  to 
a customer  would  be  a user.  The  user 
or  consumer  contemplated  by  the  statute 
is  the  ultimate  user  or  consumer  who 
will  use  the  heating  and  plumbing  In 
hiB  house  as  long  a3  it  lasts  or  until 
he  desires  to  do  away  with  it. 

"In  support  of  defendant's  contention 
that  the  sale  contemplated  by  the  aot 
is  the  last  sale  before  use  or  con- 
sumption, stress  is  plaoed  upon  the 
words  'and  not  for  resale*  in  the 
definition  of  a 'sale  at  retail.' 

These  words  must  be  considered  in 
connection  with  the  other  words  of  the 
definition— i.e. , in  the  sense  of 
'any  transfer' — and  not  as  intending 
a eale  of  personalty  as  ordinarily 
defined." 


Hon.  Joan  G.  Burk hard t 
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COM CLUo I ON 


The  decision  of  the  Illinois  .supreme  Court,  quoted 
herein,  appears  to  he  directly  in  point  and  to  hold  that  tha 
user  or  consumer  is  not  the  contractor  but  the  party  who 
receives  the  structure  contracted  for.  The  serious  element  in 
so  holding,  we  think,  involves  the  question  of  whether  or  not 
contracts  made  with  the  city  for  the  erection  of  structures, 
when  so  erected,  become  part  of  the  real  estate,  or  in  other 
words,  real  estate;  therefore,  the  same  would  be  no  longer 
tangible  personal  property.  However,  as  stated  before,  the 
above  quoted  decision  holds  that  the  city  would  be  the  user  and 
consumer  and  such  is  our  opinion  until  the  Jupreme  Court  of  our 
state  has  passed  upon  the  question. 


Respectfully  submitted. 


OLLIYLH  W.  NOLLH, 
Assistant  Attorney  General. 


APPROVED : 


Jom  ” 

(Acting)  attorney  General. 


OWH:AH 


COUNTY  DEPOSITORY*  ) _ . . .. 

) Selection  not  in  accordance  with 

BOND-COUNTY  DEPOSITORY:)  Section  12184  et  seq..  R.  S.  1929. 


September  19,  1935. 
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Hon.  Chaa.  E.  Budd 
Presiding  Judge 
Cedar  County 

Eldorado  Springs,  ydsaouri 


Dear  sir: 


This  la  to  acknowledge  receipt  of  your  letter 
of  September  6,  1935,  in  which  you  request  the  opinion 
of  this  Department  on  the  facta  stated  therein.  Your 
letter  is  as  follows: 

”1  desire  at  this  time  to  set  forth 
certain  facts  and  figures  in  behalf 
of  our  depository  in  Cedar  County. 

"The  Sac  River  Valley  Bank  has  alv/ays 
been  the  depository  for  our  county 
money.  They  have  been  making  a 
personal  depository  bond.  Now  then. 

Ora  C.  Cacy,  County  Collector,  and 
his  deputy  are  bonded  by  the  United 
States  Fidelity  and  Guaranty  Company, 
and  this  bonding  company  is  anxious 
that  the  depository  bond  be  aside. 

The  s«e  River  Valley  Bank  is  perfect- 
ly willing  to  handle  these  funds 
although  they  don’t  want  to  give  a 
bend  for  it.  The  County  Court 
realises  that  we  are  responsible  for 
this  money.  However,  the  sao  River 
Valley  Bank  is  willing  to  make  this 
bond  if  the  County  Court  would  pay 
the  premium. 

"We  submitted  to  the  Tri -County  State 
Bank  of  El  Dorado  Spring?,  which  is 
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in  this  county,  a proposition  of 
being  depository  for  the  county 
funds.  We  have  a letter  from  them 
in  which  they  state  they  are  will- 
ing to  make  this  depository  bond  with 
this  one  stipulation  that  all  warrants 
drawn  on  the  County  Treasurer  which 
are  presented  and  payment  refused, 
that  they  shall  be  entitled  to  draw 
the  Interest  on  these  warrants  and 
no  other  Individual  shall  be  entitled 
to  draw  Interest  on  any  warrant  by 
reason  of  the  fact  that  the  individual 
who  has  a warrant  can  present  said 
warrant  to  the  Tri-County  State  Bank 
and  collect  their  money*  It  has  been 
the  custom  for  a great  many  years  far 
certain  individuals  in  the  county  to 
buy  these  warrants,  hold  them,  and 
draw  the  interest*  In  these  oases, 
the  bank  would  desire  to  pay  out  the 
money  promptly  on  these  warrants  and 
they  would  hold  them  for  interest*. 

In  this  way  they  would  be  recompensed 
for  securing  the  bond  and  handling 
the  accounts* 

"Vre  feel  like  the  County  Court  would 
like  to  have  your  opinion  in  this 
matter,  and  I sincerely  trust  that 
you  will  give  this  oareful  consider- 
ation and  advise  at  an  early  date 
what  steps  you  think  would  be  neoessary 
to  take  in  order  to  safeguard  and 
protect  the  funds  of  this  county.” 


PToa  your  letter,  ae  we  understand  it,  you  desire 
this  Department  to  give  you  our  opinion  as  to  "what  steps 
you  think  would  be  necessary  to  take  in  order  to  safeguard 
and  protect  the  funds  of  this  county.” 

The  Legislature  in  its  wisdon  has  set  forth  with 
particularity  the  manner  of  selecting  county  depositories 
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by  the  county  courts.  Briefly  we  will  review  the 
necessary  steps  to  be  taken  In  the  selection  of  a county 
depository* 

Under  the  provl alone  of  Sections  12184*  12185* 
12186  and  12187  of  Article  9*  Chapter  85*  Revised  Statutes 
of  Jilsaoiri,  1929*  a definite  aoheme  and  plan  for  the 
selection  of  county  depositories  Is  set  forth*  and  under 
the  provisions  of  these  sections  It  Is  made  the  mandatory 
duty  of  the  county  court  to  select  the  depository  or 
depositories  In  which  the  funds  of  the  county  shall  be 
deposited* 


Section  12184  makes  It  the  duty  of  the  county  court 
of  each  county  In  this  State*  at  the  May  Term  thereof.  In 
the  year  1909*  and  each  two  years  thereafter*  to  advertise 
for  bids  and  receive  proposals  from  banking  corporations* 
associations*  or  individual  bankers  in  such  county  as  may 
desire  to  be  selected  as  the  depository  of  the  funds  of 
said  county* 

Section  12185  provides  the  procedure  to  be  taken 
by  the  bidders  for  the  county  funds* 

section  12186  relates  to  the  opening  of  bids  and 
make 8 it  the  duty  of  the  county  court  "to  select  as  the 
depositaries  of  all  the  public  funds  of  every  kind  and 
description  going  Into  the  hands  of  the  county  treasurer* 
and  also  all  the  public  funds  of  every  kind  and  description 
going  Into  the  hands  of  the  ex  officio  collector  In  counties 
under  township  organisation,  the  deposit  of  which  la  not 
otherwise  provided  for  by  law*  * * 

Section  12187  provides  the  kind  and  character  of 
bonds  to  be  given  by  the  selected  county  depository  and 
provides  for  the  approval  of  same  by  the  county  court. 

Section  12188  of  said  article  and  chapter  sets 
forth  specifically  the  manner  In  which  the  eounty  funds 
shall  be  transferred  to  the  selected  eounty  depositories* 

Under  the  provisions  of  Section  12189*  If  for  any 
reason  the  banking  corporations*  associations*  or  individual 
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bankers  in  any  county  shall  fall  or  refuse  to  submit 
proposals  to  act  as  county  depositories  as  provided  In 
Section  12186.  then,  in  that  case,  the  county  court  shall 
have  the  power  to  deposit  the  funds  of  the  county  with 
any  one  or  more  of  the  banking  corporations,  associations, 
or  Individual  bankers  in  the  county  or  adjoining  counties, 
and  said  section  further  provides  the  manner  for  the 
selection  of  same  and  the  minimum  rate  of  Interest  to  be 
charged  therefor,  and  the  kind  and  character  of  bond  or 
bonds  to  be  given  by  said  selected  depositories. 

So.  it  will  be  seen  that  the  statutes  have  set 
forth  in  detail  and  with  particularity  the  manner  of  the 
selection  of  a county  depositor^  and  provide  a definite 
way  in  which  the  county  funds  are  to  bs  protected  and 
safeguarded. 


We  know  of  no  other  way  that  a county  depository 
may  be  legally  selected  than  in  the  manner  provided  In 
Article  9.  Chapter  86.  R.  S.  Mo.  1929.  and  amendments  there to. 

Coming  now  to  the  plan  submitted  by  the  Tri-County 
Stats  Sank  of  £1  Dorado  Springs,  as  outlined  In  your  letter, 
we  do  not  find  that  the  county  court  would  have  authority 
to  enter  Into  such  a contract,  as  outlined  in  your  letter, 
with  the  above  bank,  whereby  the  bank  would  make  the 
depository  bond  to  secure  the  county  against  loss  and  the 
county  court  in  consideration  of  the  bank  giving  such  bond 
would  stipulate  that  all  warrants  drawn  on  the  county 
treasurer  which  are  presented  for  payment  and  payment  refused, 
the  bank  would  be  entitled  to  draw  the  interest  on  such 
warrants  and  no  Individual  would  be  entitled  to  draw  Interest 
on  any  ether  warrant  wherein  payment  was  refused  by  the  county. 
In  other  words,  if  we  understand  you  correctly.  It  is  that 
all  warrants  issued  by  the  county  court  and  when  there  is 
no  money  in  the  fund  upon  which  it  is  drawn  to  pay  said 
warrant,  and  said  warrant  Is  protested,  the  Interest  accruing 
on  said  warrant  will  be  paid  to  the  bank,  and  no  one  else 
other  than  the  bank  would  have  a right  to  purchase  said 
warrants. 

we  do  not  think  that  it  ie  within  the  power  of  the 
coun^r  court  to  say  who  shall  be  permitted  to  purchase  protested 
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county  warrants,  nor  within  the  power  of  the  county  court  to  compel 

the  own**  to  sell  same  to  the  Trl -County  State  Bank  or 
El  lorado  springs  for  the  reason  that  the  owner  of  said 
warrant,  after  it  is  protested,  would  have  a right  to 
assign  same  or  holu  same  as  they  saw  fit  and  the  county 
would  have  no  right  to  say  that  it  would  only  pay  interest 
on  warrants  purchased  or  cashed  by  the  Pri -County  state 
Bank. 

section  12169,  R.  S.  tio.  1929,  provides  for  the 
issuance  of  county  warrants.  Section  12170  provides  the 
same  must  be  signed  by  the  president  of  the  court  and 
attested  by  the  clerk.  Section  12171  provides  as  follows! 

"No  county  treasurer  in  this  state 
shall  pay  any  warrant  drawn  on  hia 
unless  such  warrant  be  presented 
for  payment  by  the  person  in  whoea 
favor  it  is  drawn,  or  by  his  assignee, 
executor  or  administrator)  and  when 
pro sen ted  for  payment,  if  there  be 
no  money  in  the  treasury  for  that 
purpose,  the  treasurer  shall  so 
certify  on  the  back  of  the  warrant, 
and  shall  date  and  rub scribe  the 
same." 

Section  12172  provides  for  the  form  of  the  assignment. 

It  will  be  seen  that  when  there  is  no  money  in  the 
county  treasury  to  pay  any  warrant  drawn  on  a particular  fund 
and  the  warrant  presented  for  payment  by  the  person  in  whose 
favor  it  is  drawn,  or  by  his  assignee,  executor  or  adminis- 
trator, the  treasurer  shall  so  oertifv  on  ths  bask  of  the 
warrant  and  shall  dAte  and  subscribe  the  same.  This  is  what 
is  commonly  called  "protesting  the  warrant,"  and  same  bears 
interest  from  the  date  of  the  treasurer *s  certificate.  The 
warrant  is  delivered  to  and  is  ths  property  of  ths  person 
in  whose  favor  it  is  drawn  or  hia  assignee,  executor  or 
administrator  and  is  entitled  to  the  interest  there  on.  lie 
is  not  obligated  to  cash  or  sell  same  to  a certain  designated 
bank  and  may  retain  same  and  draw  the  interest  himself. 

Therefore,  we  do  not  believe  that  the  eounty  court 
would  be  authorised  to  enter  into  the  contract  with  ths  bank 
selected  as  a eounty  depository,  under  the  t*ns8  and  conditions 
as  outlined  in  your  letter.  The  county  court  could  not  con- 
trol the  owner  of  the  warrant  as  to  what  he  would  do  with 
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same  and  if  one  person  was  entitled  to  draw  interest  on 
warrants  all  other  persons  in  a similar  situation  would 
be  entitled  to  draw  interest  thereon. 

We  realise  that  the  past  finanoial  situation  has 
created  many  vexatious  and  troublesome  problems  for  the 
county  officials  in  the  protecting  and  safeguarding  of 
the  county  funds,  but  we  recognise  that  the  situation  has 
very  definitely  improved  in  the  past  two  and  one-half 
years. 

We  are,  therefore,  of  the  opinion  that  the  county 
court  in  the  selection  of  a legal  county  depository  must 
be  guided  by  .irtlele  9,  Chapter  85,  A.  S.  :.o . 1929,  and 
amendments  thereto,  and  that  the  plan  outlined  in  your 
letter  would  not  be  a selection  under  the  provisions  of 
the  statutes. 


Very  truly  yours. 


COVBLL  R.  HEWITT 
Assistant  Attorney-Oeneral 


APffiOVED: 
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STATE  BOA’ D OP  HEALTH:  )(l)City  of  St.  L uis  y provide  a 

) reasonable  fee  oy  o^dirance  for 
BURIAL  AND  BIRTH  CERTIFICATES:  ) transcripts,  certil  i copies  and 

correction  of  recor  ( 2 ) The  City 
of  St.  Louis  cannot  by  ordinance 
provide  a fee  for  issuing  burial, 
removal  or  cremation  permits. 


November  20,  1936* 


Honorable  John  G.  Burkhardt 

Tax  Attorney,  Taw  Lepartment 
The  City  of  St,  Louis 
St.  Louis,  Missouri 


Lear  Mr.  Burkhardt: 


This  is  to  acknowledge  your  letter  dated  November 
18,  1935,  as  follows: 

"A’his  department  recently  rendered  an 
opinion  to  the  effect  that  the  Bureau 
of  Vital  Statistics  had  the  right  to 
establish  fees  and  charges  for  transcripts 
and  certified  copies  of  birth  and  death 
records.  Pursuant  to  this  opinion,  the 
Board  of  Aldermen  has  recently  passed 
board  Bill  No.  145,  a copy  of  which  is 
attached  hereto. 

" © would  greatly  appreciate  the  opinion 
of  your  office  upon  the  following 
questions: 

'•oes  the  pinion  of  the  City  Counselors 
office,  referred  to  above  (a  copy  of 
which  is  enclosed) , conflict  with  the 
state  law 'I 

"under  the  state  law,  does  the  City  of 
St.  Louis  have  authority  to  make  a 
charge  for  burial,  removal  or  cremation 
permit  st 

"Inasmuch  as  Board  Bill  N . 145  has  been 
presented  to  ayor  Dickmarn  for  his  approval 


Hon.  John  (3.  eurkhardt 


-2- 


Movember  20,  1936 


or  disapproval,  we  would  greatly  appre- 
ciate an  earl.,  reply,  so  that  the  opinion 
may  be  taken  into  consideration  by  the 
.tiuyor  when  action  is  taken  on  this  bill,” 


Appended  to  your  letter  was  a copy  of  an  opinion 
render  d by  you  to  Hon.  A.  w.  ..ley or s,  concerning  the  same 
subject  inquired  about  in  your  letter,  and  also  copy  of 
ordinance  introduced  by  fcr.  Collins,  .ve  agree  with  the 
conclusion  reached  in  your  opinion  but  as  same  does  not 
dl scuss  the  question  as  to  the  right  of  the  City  of  St.  bouls 
to  charge  for  burial,  removal  or  cremation  permits,  we  doea 
it  best  to  write  on  -he  entire  subject  matter. 

Board  Bill  No.  146  is  "an  ordinance  establishing 
fees  to  be  paid  for  the  services  of  the  Bureau  of  Vital 
Statistics  of  the  Health  Llvislon  of  the  Department  of  Public 
elf are,  and  containing  an  emergency  clause"  of  the  City  of 
St . ! ouic . 

Section  1 of  said  Bill  provides  as  follows: 

"Section  me.  The  bureau  of  Vital  Sta- 
tistics of  the  Health  livision  of  the 
epartment  of  Public  Welfare  is  hereby 
authorised  to  charge  the  following  feos: 

"For  each  transcript  of  birt  or  death 

record  Twenty -five  ents  (26/) 

For  certified  copy'  of  birth  or  death 

record Fifty  Cents  (50*0 

Charge  per  hour  for  search  of 

records t if ty  cents  (50$/) 

For  e-i©  ( burial,  removal  or  cremation 

permit Dollar  ($1) 

I or  correction  of,  existing  records  of 
uirth  or  deaths  occuring  prior  to 
1910  Two  Dollars  (• 2 j" 


A reading  of  the  provisions  of  Section  1 shows  two 
things:  (1)  A fee  to  be  exacted  for  certain  transcripts  or 

certified  copies  of  records,  and  (2)  a fee  to  be  charged 
"for  each  burial,  removal  or  cremation  permit." 


Hon.  John  0.  durkhardt  -5-  November  20,  1956. 


.V©  are  of  the  opinion  that  the  City  of  St.  Louie 
by  ordinance  may  exact  a fee  for  transcripts  and  certified 
copies  of  birth  or  death  records,  also  a change  per  hour 
for  search  of  records,  and  also  a fee  for  correction  of 
existing  records  of  births  or  deaths  occurring  prior  to 
1910. 


We  are  of  the  further  opinion  that  no  fee  may  be 
charged  by  the  City  of  St.  Louis  for  burial,  removal  or 
cremation  permits  Article  2,  Chapter  62,  R.  S.  Mo.  1929, 
and  amendments,  pertain  to  "Registration  of  Births  and 
Loathe"  and  Section  9043  of  said  article  and  chapter  provides 
in  part  as  follows: 

"Provided,  that  in  cities  where  health 
officers  or  other  officials  are  conducting 
effective  registration  of  oirths  and 
deaths  under  local  ordinances  at  the  time 
of  the  taking  effect  of  this  article, 
such  officers  shall  be  continued  as 
registrars  in  and  for  such  cities,  and 
shall  be  subject  to  the  rules  and  regu- 
lations of  the  state  registrar,  and  to 
all  of  the  provisions  of  t is  article. 

**•«■*  *" 


re  assume  that  the  City  of  St.  Louis  had  an  effective 
registration  of  births  and  deaths  under  local  ordinance  at  the 
time  Article  2 became  effective. 

Section  9069,  R.  S.  Mo.  1929,  provides  for  the  fees 
for  local  registrars,  and  conta  ns  this  provision: 

"Provided,  however,  that  in  cities 
having  a population  of  one  hundred 
thousand  or  over,  where  health  officers 
or  other  officials  are  conducting 
effective  registration  of  oirths  and 
deaths  under  local  ordinances,  such 
officers  being  continued  as  registrars 
in  and  for  s ich  cities  as  provided  in 
section  9043,  and  being  paid  by  such 
cities  salaries  for  their  official 
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services,  said  officers  shall  not  be 
entitled  to  nor  have  power  to  collect 
any  fee  provided  for  in  this  section, 
but  such  salaries  shall  be  in  full 
compensation  also  for  their  services 
as  registrars:  Provided  further,  that 
such  cities  shall  provide  the  office 
accommodations,  clerical  help,  office 
furnishings  and  supplies  necessary  to 
enable  such  officer  to  properly  per- 
form th*  duties  of  registrar. " 


We  agree  with  your  opinion  as  to  the  interpretation 
of  that  section  pertaining  to  the  subject  under  discussion 
as  follows: 


"You  will  note  from  this  section  that 
in  cities  having  a population  of  ICO, 000 
or  over,  health  officers  that  are  being 
paid  a salar,  by  the  city  shall  not  be 
entitled  to  charge  a fee  provided  for 
by  this  section.  This,  however,  in  our 
opinion,  refers  to  the  fee  which  the 
local  registrar  receives  from  the  State 
Board  of  Health,  and  which,  in  turn,  is 
chargeable  back  to  the  County  Court, 

In  other  words,  there  is  no  prohibition, 
as  we  see  it  .upon  tEe  right  of  a city 
To  charge  a fee  for  hirtn  and~~c?eatli 
certificates  furnished  to  the  enoral 
public.  whlle~~Eherc  is  a prohibition 
against  char  Jin,-  a fee  To  the  ^tate 
Board  o f Health : for  information  ior- 
warded~Tn  accordance  with  the  pro'v'l 'alone 
of  Chapter  Sfc  of  the  Revised  tatutes 
oT  lssourl~T9^?.ri  (underscoring  ours.) 


The  State  Registrar  exacts  fees  for  certified  copies 
of  records  of  any  birth  or  death  regls  ered  under  the  pro- 
visions of  article  2.  ye  invite  your  attention  to  section 
:>060,  R.  • • Mo.  1926,vhlch  provides  in  part  as  follows: 
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"The  state  registrar  shall,  upon 
request,  furnish  any  applicant  a 
certified  copy  of  the  record  of  any 
birth  or  death  registered  under 
provisions  of  this  article,  for  the 
making  and  certification  of  which 
he  shall  be  entitled  to  a fee  of 
fifty  cents,  to  be  paid  by  the  appli- 
cant. *****  For  any  search  of  the 
files  and  records,  when  no  certified 
copy  is  made,  the  state  registrar  shall 
be  entitled  to  a fee  of  fifty  cents 
for  each  hour  or  fractional  hour  of 
time  of  search,  to  be  paid  by  the 
applicant.  * * * - *" 


The  fees  proposed  to  be  charged  by  Board  Bill  Me, 

145,  are  reasonable  in  view  of  the  amount  permitted  to  be 
charged  by  the  State  Registrar  by  virtue  of  section  9060, 
sopra.  e are,  therefore,  of  the  opinion  that  the  fees  to 
be  charged  for  the  transcripts  and  certified  copies  and 
for  the  correction  of  existing  records  prior  to  1910,  are 
reasonable. 

As  hereinbefore  stated,  it  is  our  opinion  that  the 
provision  in  Board  Bill  No.  145,  exacting  a fee  of  $1.00 
"for  each  burial,  removal  or  cremation  permit"  is  unwarranted 
and  violative  of  irticle  2,  Chapter  52,  in  particular  Section 
9044.  R.  £,  Mo.  1 29,  as  amended.  Laws  of  Missouri,  1933, 
page  27C.  The  1933  law  provides  in  part  as  follows: 

"The  body  of  any  person  whoso  death  occurs 
in  the  state  shall  not  be  interred,  de- 
posited in  a vault  or  tomb,  cremated  or 
otherwise  disposed  of,  or  removed  from 
or  into  any  registration  district  until 
a permit  for  burial,  removal  or  other 
ui8postion  shall  have  been  properly 
issued  b j the  local  registrar  of  the 
registration  district  in  which  the  death 
occurs.  Provided,  ****♦;  and  no 
local  re0istrar  shall,  as  such,  require 
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from  undertakers  or  persons  acting 
as  undertakers  any  fee  for  the  privilege 
of  burying  dead  bodies.** 


Therefore,  if  the  City  of  St.  Louis  by  ordinance 
exacts  a fee  of  £1*00  Hfor  each  burial,  removal  or  cremation 
permit"  it  would  be  clearly  violative  of  section  9044,  supra, 
and  aueh  is  our  opinion. 


rours  very  truly. 


James  u.  darn;  os  tel 
Assistant  Attorney -General 
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NEPOTISM: 


Judges  of  the  county  court  who  vote  for 
tiie  appointment  or  connive  to  bring  about 
the  appointment  of  any  relative,  within 
the  prohibited  degree,  on  the  County  Old 
Age  Assistance  Board,  is  subject  to  ouster. 


December  19,  1935 


Honorable  N.  tinier  cutler 
Prosecuting  Attorney 
Stone  County 
Grlena,  Missouri 


Dear  Sir: 


This  Department  is  In  receipt  of  your  letter 
of  December  5,  wherein  you  make  the  following  inquiry 
in  regard  to  the  county  court  appointing  relatives  to 
the  County  Old  Age  Assistance  Board,  Your  letter  is 
as  follows: 

“Will  you  please  give  me  an 
opinion  on  the  following: 

"The  County  Court  in  select- 
ing the  County  Old  Age  Assist- 
ance coard  did  it  in  the 
following  manner: 

“The  two  associate  judges  sub- 
mitted a list  of  names  from 
their  part  of  the  county,  neither 
submitted  ths  name  of  a relative, 
but  the  county  clerk  also  sub- 
mitted a list  of  names  and  on  his 
list  were  the  names  of  a relative 
of  each  of  the  associate  judges, 
one  man  a brother-in-law  of  the 
Southern  Judge  and  the  lady  a 
married  daughter  of  the  Northern 
Jud;  o.  Then  the  Presiding  Judge 
selected  from  all  the  lists  three 
names,  two  of  them  being  the  names 
of  the  two  relatives.  The  Judge 
whose  daughter  had  been  selected 
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objected  at  the  time,  but  later 
on  the  court  met  and  by  order  of 
Court  appointed  the  three  members 
as  selected.  Did  the  two  associate 
judges  violate  the  Nepotism  Law?  " 


It  appears  that  you  have  received  some  corres- 
pondence  from  this  office  In  regard  to  thla  question.  Ufa 
are  unable  to  locate  In  our  files  any  previous  letters 
written  regarding  the  subject*  hence.  It  will  be  our  aim  to 
clarify  the  situation  with  this  opinion.  If  there  Is  a 
violation  of  what  Is  commonly  called  the  Nepotism  law,  it 
must  be  found  under  Section  13  of  Article  XIV  of  the  Con- 
stitution of  Missouri,  which  Is  as  follows: 

"Any  public  officer  or  employe 
of  this  State  or  of  any  political 
subdivision  thereof  who  shall,  by 
virtue  of  said  office  or  employ- 
ment, have  the  right  to  name  or 
appoint  any  person  to  render 
service  to  the  State  or  to  any 
political  subdivision  thereof, 
and  who  shall  name  or  appoint  to 
such  service  any  relative  within 
the  fourth  degree,  either  by 
consanguinity  or  affinity,  shall 
thereby  forfeit  his  or  her  office 
or  employment." 


By  the  terms  of  the  Old  Age  Assistanct  Act,  Laws 
of  Missouri  1935,  page  309,  Section  3,  it  Is  the  duty  of  the 
county  court  to  appoint  the  County  Old  Age  Assistance  ooard. 
Section  3 Is  as  follows: 

"In  every  county  thers  siiall  be 
established  a County  Old  Age 
Assistance  ooard,  to  consist 
of  three  persons  domiciled  in 
the  county,  each  of  whom  shall 
have  been  a resident  taxpalng 
citizen  of  the  county  for  a 
period  of  five  years  prior  to 
hie  or  her  appointment  at  least 
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one  of  whom  shall  be  a woman, who 
shall  be  appointed  by  the  county 
court  for  a terra  of  four  years# 
except  that  of  the  members  first 
appointed#  one  shall  be  appointed 
for  a term  of  two  years  and  one 
for  a term  of  three  years.  Vacancies 
mall  be  filled  in  the  same  way  in 
which  the  original  appointment  was 
made.  The  members  of  the  county 
board  shall  serve  without  compensa- 
tion# except  that  the  necessary 
expenses  incurred  while  in  the 
performance  of  their  duties  shall 
be  paid  to  them,  " 


The  most  recent  decision  regarding  the  Nepotism 
section  hereinbefore  quoted  is  that  of  State  ex  rel.  hcii.it trick 
v.  Becker  81  S,  (2d)  94d.  In  that  decision  the  Court  held 
thati 

"Two  of  Judges  of  Court  of  Appeals 
could  In  exercise  of  their  juris- 
diction appoint  first  cousin  of 
third  judge  as  commissioner,  and 
such  appointment  would  not  violate 
provision  of  Constitution  forbidding 
officers  to  appoint  relatives  to 
public  service,  where  third  Judge 
refrains  from  voting  and  other 
Judges  exercise  appointive  power 
free  from  conr.lvance , agreement , or 
conspiracy  (Const,  art.  14  See. 

13,  adopted  in  1924)." 


In  the  case  of  State  ex  inf.  hills  v.  Ferguson  333 
Mo.  11*77,  the  Cocrt  held: 

"A  mayor  of  a city  of  the  third 
class,  in  appointing  his  first 
cousin  to  the  position  of  pumper 
of  the  waterworks  system  of  the 
city,  violated  the  nepotism 
amendment  to  the  State  Constitution, 

.Section  13,  Article  XIV,  and  there- 
by forfeited  his  right  and  title  to 
the  office  and  was  subject  to  oufcfcer 
in  quo  warranto  proceeding." 
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In  the  case  of  State  ex  rel.  iicKIt trick  v.  Whittle 
333  io.  705,  the  court  held: 


"Section  9209  R.  S.  io.  1929, 
providing  that  a board  of  school 
directors  should  have  power  to 
contract  for  the  employment  of 
teachers,  must  be  substantially 
complied  with  and  a director 
having  the  deciding  vote  In  em- 
ploying a teacher  comes  within 
the  provisions  of  the  nepotism 
amendment  as  having  'the  right 
to  name  or  appoint'  a teacher, 
and  cannot  participate  In  the 
appointment  of  his  first  cousin 
by  affinity  as  teacher  in  the 
district* " 


We  assume  that  you  are  familiar  with  the  case  of 
State  ex  inf.  Norman  v.  Sills,  which  originated  In  your 
county,  325  -do.  154.  In  this  decision  it  was  held  that 
the  circuit  clerk  and  the  county  clerk  of  Stone  County  had 
violated  the  nepotism  section  by  appointing  their  wives, 
and  were  ousted. 


CONCLUSION 


Under  Section  3 of  the  County  Old  Age  Assistance 
Act  it  was  the  duty  of  the  county  court  to  appoint  three  per- 
sons to  the  board.  We  note  in  your  letter  that  the  relatives 
namely,  the  brother-in-law  of  the  Southern  Judge  and  the 
married  daughter  of  the  Northern  Judge  were  placed  by  the 
County  Clerk.  he  presiding  judge  then  selected  from  all 
the  names  the  three  names  of  the  board,  including  the  two  rela 
tives  of  the  two  judges.  In  order  for  the  appointments  to 
have  been  valid  It  was  at  least  necessary  that  one  member, 
either  the  Northern  or  the  Southern  Judge,  should  concur  in 
the  appointments.  If  either  judge  voted  for  the  appointment 
of  his  relative,  of  course,  under  the  decisions  hereinabove 
quoted,  he  Is  subject  to  ouster.  If  neither  judge  voted  for 
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the  appointment  of  his  relative  but  connived,  aided  or 
abetted,  he  Is  subject  to  ouster. 


In  this  opinion  we  have  endeavored  to  set  out 
the  law  relating  to  the  nepotism  section  of  the  Constitu- 
tl6n  as  construed  by  the  courts.  A s to  whether  or 
not  the  judges  In  question  have  violated  the  same  would 
be  a question  of  fact  which  this  office  cannot  pass  upon. 


Yours  very  truly. 


OLLIVSR  1.  NOLEW 

Assistant  Attorney  General 


APPROVED* 


♦ 

(Acting)  Attorney  General 


OWN : LC 
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30URT  - BOARD  OF  LAW  EXAMINERS : 


Examination  feee  paid  by  appli- 
cants for  admlsblon  to  bar  are 
entirely  under  the  jurisdiction 
of  the  Supreme  Oourt  and  do  not 
come  within  Section  1 of  Laws 
of  Missouri,  1933,  (page  415). 


March  30,  1135. 


Hon.  R.  B.  Oaldwell 
President 

Board  of  Law  Examiners 
3000  Fidelity  Brnk  Building 
Kansas  City,  Missouri 


Dear  Sir: 


We  wish  to  acknowledge  your  request  for  an 
opinion  under  date  of  January  8th,  wherein  you  state  as 
follows: 


"You  will  recall  that  several  weeks 
ago  the  Board  of  Law  Examiners  dis- 
cussed with  you  the  method  of  handling 
the  fees  paid  by  applicants  for  admis- 
sion to  the  bar  and  suggested  that 
these  funds  should  be  entirely  under 
the  jurisdiction  of  the  Supreme  Oourt 
instead  of  being  the  subject  of  appropri- 
ation by  the  Legislature.  You  asked 
that  we  write  you  in  regard  to  this 
matter  and  I am  accordingly  doing  so. 

"Our  thought  about  it  is  that  it  would 
be  much  more  convenient  and  practical 
to  handle  it  in  this  way.  The  Legis- 
lature does  not  know  and  oannot  esti- 
mate what  the  fees  will  be  during  a bi- 
ennial period.  That  is  particularly 
true  at  this  time  when  the  rules  have 

been  ohanged  so  substantially.  The 
application  fee  has  been  lnoreased 
but  the  number  of  applicants  will  doubt- 
less be  deor eased.  In  view  of  these 
changes  there  is  no  criterion  by  which 
the  Legislature  can  make  any  intelligent 
guess  as  to  what  amount  should  be  an- 
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propxinted.  Tou  understand  of  course, 
that  the  appropriation  Is  only  of  the 
fees  actually  paid.  In  other  words, 
the  State  pays  no  part  of  the  expanses 
or  compensation  of  the  Board  or  its 
employees. 

"There  is  also  the  further  reason  that 
to  handle  these  funds  through  appro- 
priation, and  to  hare  them  disbursed  by 
the  State  Auditor  requires  considerable 
extra  work  which  does  not  appeal  to  us 
to  serve  any  useful  purpose.  As  a mat- 
ter of  faot  our  relations  with  the  State 
Auditor  in  connection  with  the  handling 
of  the  fund  have  been  aoet  pleasant# 

"The  right  of  the  oourt  to  handle  these 
funds  in  this  way  seems  clear.  The  court 
has  held  in  the  case  of  In  re  Richards, 

63  S.  V.  (2d)  673,  that  the  court  has 
Inherent  power  to  admit  attorneys  to 
the  bar.  By  promul gating  the  rule  which 
became  effective  on  Rovember  1st  the 
oourt  is  actually  exercising  that  power 
in  prescribing  the  qualifications  of  ap- 
plicants; the  method  of  examinations  and 
other  matters  incident  thereto.  In  other 
words,  under  the  doctrine  announced  in 
the  Rieharde  oaee  the  oourt  has  assumed 
and  is  actually  exercising  full  authority 
in  regard  to  the  matter  of  admissions. 

If  it  has  that  authority,  as  it  unquestion- 
ably has.  then  it  would  seem  that  it  must 
necessarily  have  power  to  do  all  things 
lndldent  thereto.  One  of  those  things  is 
the  appointment  of  the  Board  of  Examiner s 
and  the  matter  of  fixing  their  compensation 
and  paying  their  expenses. 

"The  court  has  evidently  in  those  rules 
announoed  its  authority  to  do  what  we  are 
now  suggesting.  Rote  this  language  of 
subsection  3 of  Rule  38: 

” 'The  members  of  said  Board  and 
additional  examiners  appointed 
to  assist  them  .ghgJJL  LfigeUe  such 
compensation  as  may  be  allowed  by 
this  court  out  of  funds  arising 
from  examination  and  admission  fees 
provided  for  in  this  Rule. ' 
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•The  allowance  of  fees  by  the  court 
Is  of  course  inconsistent  with  their 
allowance  by  the  Legislature  or  any 
other  agency  of  the  State. 

"We  have  not  found  any  constitution- 
al provision  which  prohibits  the  court 
from  doing  this,  nor  which  in  reality 
relates  to  it  at  all.  This  does  not 
appear  to  be  analagous  to  the  situation 
with  respect  to  various  other  boards  axl 
commissions.  All  of  them  are  in  faot 
created  by  the  Legislature  and  their 
existence  depends  an  legislative  act. 
Moreover,  no  tribunal  other  than  the 
Legislature  has  any  authority  to  create 
them,  whereas  in  the  case  of  this  Board 
its  existence,  powers  and  functions  do 
not  depend  anon  legislative  enactment, 
but  entirely  upon  the  rule  or  order  or 
the  court  itself.  Therefore,  while  it 
might  very  well  be  that  compensation 
and  expenses  of  all  other  State  boards 
must  be  fixed  by  the  legislature,  the 
reason  for  that  rule  4oes  not  exist  in 
the  case  of  the  Board  of  Law  Sxamlners. 

"Further  evidence  that  this  is  the  right 
analysis  of  the  situation,  and  that  this 
is  the  view  of  the  court  itself,  le  to 
be  found  in  the  faot  that  the  court  in 
promulgating  its  rule  effective  November 
1st  ha 8 fired  a lioenwe  fee, to  be  paid 
annually  by  attorneys  admitted  to  the  bar 
and  those  fees  are  paid  to  the  Clerk  of 
the  Supreme  Court  and  kept  in  what  is 
known  as  the  "Bar  Fund'.  Disbursements 
out  of  that  fund  are  made  in  the  manner 
provided  in  the  rules.  See  Rule  37. 

■Se  do  not  see  any  reason  for  making  any 
distinction  between  the  manner  of  administer 
ing  that  fund  and  the  fund  created  by  fees 
from  apol leant s for  admission  to  the  bar. 

The  practical  administration  of  each  of  the 
funds  and  the  theory  authorizing  their 
handling  by  the  court  seem  most  persuasive 
that  each  of  them  should  be  handled  under 
the  direction  of  the  oourt  in  the  manner 
suggested. 

■We  will  be  glad  to  have  your  views  in  re- 
gard to  this  matter  at  ae  early  a time  as 
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la  convenient,  particularly  in  view 
of  the  fact  that  the  Legislature  la 
now  in  session." 


Laws  of  Missouri,  1933,  Section  1,  papa  415,  provides 
in  part  as  follows: 

"All  fees,  funds  and  moneys  from  what- 
soever source  received  by  any  depart- 
ment, board,  bureau,  commission,  insti- 
tution, off iolal  or  agenoy  of  the  state 
government  by  virtue  of  any  law  or  rule 
or  regulation  made  in  accordance  with 
any  law,  shall,  by  the  offioial  authorized 
to  receive  same,  and  at  stated  Intervals, 
be  placed  in  the  state  treasury  to  the 
credit  of  the  particular  purpose  or  fund 
for  whloh  collected,  and  shall  be  subject 
to  appropriation  by  the  General  Assembly 
for  the  particular  purpose  or  fund  for 
whloh  oolleoted  during  the  biennium  in 
which  collected  and  wpr*o<r la ted.  ••••" 


The  question  presented  is  whsther  examination  fees  paid 
by  applicants  for  admission  to  the  bar  ooae  under  the  above 
eeotlon,  and  are  subject  to  appropriation  by  the  Legislature, 
or  whether  they  are  entirely  under  the  jurisdiction  of  the 
Supreme  Court  to  be  handled  as  they  see  fit? 


Section  11695,  R.  9.  Ho.  1939,  vests  the  power  of  ad- 
mission to  practice  in  the  9unreme  Court  and  provides  thus: 

"The  power  to  admit  and  lloenae  persons 
to  practice  as  attorneys  and  counselors 
in  the  courts  of  record  of  this  state, 
or  in  any  of  them,  is  hereby  vested  ex- 
clusively in  the  suoreae  court,  subject 
to  such  regulations  as  are  hereinafter 
provided. ■ 


Section  11697,  R.  9.  Jio.  1939,  provides  that  the  Su- 
preme Court  shall  appoint  a board  of  examiners  and  provides 
thus : I 

•The  supreme  court  shall,  by  order,  ap- 
point riveper  Rons  learned  in  the  law, 
and  not  connected  with  any  law  school. 
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who  shall  constitute  the  state  board 
of  law  examiners.  The  supreme  oourt 
S'.all.  by  order,  determine  the  respective 
larTs  of  the  members  of  the  first  board 
appointed.  The  members  of  said  state 
board  of  law  examiners  shal  i take  and 
subsoribe  an  otth,  to  be  administered  by 
one  of  the  judges  of  the  supreme  court, 
to  discharge  faithfully  and  impartially 
the  duties  of  their  office,  and  shall  re- 
ceive such  compensation  as  ,2a y be  allowed 
by  the  supreme  court  out  of  ineTund  aris- 
ing tron  examination  fees  hereinafter  pro- 
vided for.  The  supreme  court  shall  also 
have  power  to  appoint  £rom  time  to  time , 
when  necessary,  additional  examiners  to 
assist  the  board,  who  shall  serve  for  one 
examination  only,  and  shall  receive  such 

> he  court  may  allow,  io 
le  fund  aforesaid." 


co  nensation  as 
be  paid  out  of  tl 


Section  11702,  R.  3.  Uo.  1929,  provides  that  the  examiners 
are  to  certify  the  result  of  the  examination  to  the  supreme  court 
and  provides  in  part  thus: 

"The  examiners,  or  a majority  of  them, 
shall  certify  the  result  of  their  exami- 
nation to  the  supreme  oourt.  which  court 
If  satisfied  that  suoh  examination  has 
Feen  properly  conducted,  and  that  the  ap- 
plicant has  oomplled  with  all  the  require- 
ments hereinafter  provided  for,  shall  cause 
license  to  be  issued  to  the  successful  ap- 
plicants ••••«■ 


«e  are  of  the  opinion  that  the  above  seotlons  dealing 
with  attorneys  at  law  unequivocally  show  that  the  Legislature 
intended  to  vest  the  power  to  admit  and  license  persons  to 
practice  as  attorneys  exclusively  in  the  supreme  oourt,  and 
that  the  board  of  lav  examiners  was  created  merelv  as  an  "arm 
of  the  court"  for  the  purpose  of  assisting  it  in  determining 
who  has  and  who  has  not  the  necessary  qualifications  for  ad- 
mittance into  the  profession.  The  supreme  oourt  appolnte 
the  membere  of  the  board,  determines  their  respective  terms, 
administers  their  oath,  and  allows  them  their  oompensatlon. 

The  oourt  must,  in  the  final  analysis,  be  satisfied  that  all 
requirements  have  been  met,  and  they  in  turn  cause  the  lioense 
to  be  Issued  to  the  successful  applicants. 
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Section  1X701,  R.  3.  of  Mo.  1939,  orovidee  that  ap- 
plicants for  a license  to  practice  law  pay  an  examination 
fee  and  provides  in  oart  thus: 

•Every  applicant  ••••  at  the  time  of 
filing  his  application  shall  pay  to 
the  said  clerk  the  sum  of  ten  dollars. 

Said  fees  from  applicants  shall  con- 
stitute a fund  from  which  b£  order  of 
the  supreme  oourt  shall  be  paid  the 
neoessary  expenses  and  a reasonable 
compensation  fixed  by  the  court,  to 
the  members  of  the  Uoard  oz  examiners. 

Any  surplus  remaining  from  such 
fees  after  the  payment  of  the  expenses 
and  compensations  above  mentioned  shall 
be  carried  in  the  examination  fund  of 
the  succeeding  year  and  accounted  for 
as  receipts  of  such  succeeding  year. 

The  clerk  of  the  supreme  court  is  here- 
by made  the  custodian  of  such  fund,* 


We  must  determine  whether  the  examination  feee  in 
the  above  section  must  be  plaoed  In  the  State  treasury  to 
the  credit  of  the  ‘examination  fund*  and  be  subject  to  ap- 
propriation by  the  General  Assembly  for  the  purpose  for 
which  collected.  (Laws  of  Mo.  1933,  Sec.  1,  page  415,  eunra). 


In  the  case  of  In  re  Rieharde,  63  S . W.  (3d)  (Mo.)  673, 
loc.  cit.  675,  our  Court  said: 

■It  is  not  always  easy  to  determine  what 
objects  are  naturally  within  the  r ange 
or  orbit  of  a particular  department  of 
government,  but  it  will  scarcely  be  de- 
* nled  that  a primary  object  eeeent tally 
within  the  orbit  of  the  judicial  depart- 
ment is  that  courts  nroperly  function 

in  the  administration  of  justioe,  for 
which  purpose  they  were  created,  and  in 
the  ll^it  of  judicial  history  they  can- 
not long  continue  to  do  this  without  pow- 
er  *°  &bmit  and  disbar  attorneys  who  from 
time  to  time  iaremor ial  have  in  a pecu- 
liar sense  been  regarded  ae  their  offi- 
cers. Since  the  object  sought  is  not 
naturally  within  the  orbit  of  the  legls- 
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tlve  department,  the  power  to  accomplish 
it  is  in  its  exercise  judicial  and  not 
legislative,  although  in  the  harmonious 
co-ordination  of  powers  necessary  to  ef- 
fectuate the  aim  and  end  of  government 
it  may  be  regulated  by  statutes  to  aid 
in  the  accomplishment  of  the  object  but 
not  to  frustrate  or  destroy  it.  ••••• 


The  court  having  stated  that  the  power  to  admit  and 
disbar  attorneys  is  judicial  and  not  legislative,  and  that 
such  power  can  only  be  regulated  by  statute  for  the  purpose 
of  aiding  the  oourt  in  governing  its  "officers,"  promulgated 
new  rules  effective  November  1,  1934.  for  admission  to  the 
bar.  Under  the  new  rules,  applicant s must  pay  an  examination 
fee  of  Twenty-five  Dollars  whereas  under  3ection  11701,  R. 

S.  Ho.  1329,  supra,  a few  of  Ten  Dollars  was  required.  Hew 
rules  have  been  adopted  as  to  qualifications  of  applicants, 
methods  of  examination  and  other  matters  incident  thereto. 
Section  11697,  R,  3.  Hq.  1929,  dealing  with  the  board  of  law 
examiners  has  been  substituted  by  sub-seotlons  2 and  3 of 
Rule  38  (Rules  Suoreasc  Oourt  of  Missouri,  page  45)  and  these 
subsections  read  as  follows: 

"3.  The  Board  of  Examiners  herein  mentioned 

shall  be  composed  of  five  persons  learned 
in  the  law.  The  3tate  Board  of  Law  Exami- 
ners as  at  present  constituted  both  as  to 
membership  and  terra  of  offloe  shall  con- 
stitute the  Board  of  Examiners  herein  pro- 
vided for.  Provided,  however,  that  when 
neoesaary,  additional  examiners  to  assist 
the  Board  at ay  be  temporarily  appointed  by 
this  Oourt. 

"3.  Upon  the  expiration  of  the  term  of  offloe 
of  any  member  of  the  present  Board  or  upon 
any  member  of  the  present  Board  vacating 
his  offloe,  this  Oourt  shall  appoint  his 
successor.  The  members  hereafter  appointed 
to  said  Board  and  the  additional  examiners 
appointed  to  assist  said  Board  shall  take 
and  subscribe  an  oath  prior  to  the  assump- 
tion of  their  official  duties,  to  be  ad- 
ministered as  this  Oourt  raey  direct,  to 
discharge  faithfully  and  impartially  the 
duties  of  their  offloe.  The  members  of 
said  Board  and  additional  examiners  ap- 
pointed to  assist  them  shall  receive  suoh 
compensation  as  may  be  allowed  by  this 
frourt  out  of  funds  arising  from  examina- 
tion" and  admission  fees  provided  for  in 
this  rule.* 


Hon*  *•  n.  Ottldweli 


3/30/fcS 


That  the  court  has  the  pewer  to  regulate  the  ottUr 
of  ad.'Haetoi*.  rimot  be  under  ibe  doctrine  a* 

announced  ter  the  fion&Ttis  omc.  supra,  sn-t,  bavin 
«•  m of  the  opinion  that  It  mi  tbe  authority  to 
such  rule*  aa  herein  there  ««t  out  in  order  to  sake  their 
povur  of  foe  tire,  ii  at*  ted  by  our  Oeurt  la  the  ease  of  Fu&irlno 
v-  lMWllli  ^mlliilel  Hhi  ml  n lull  111  m s*  t.  w. 


•The  rule  of  Interpretation  being  that 
a iwwr  granted  ear r tee  with  it,  inel- 
dentally  er  by  ini  lout  ton,  ;iovr9  net 
expressed,  but  aeoeeeary  to  render  ef- 
fect ire  the  one  expreseed  ••♦"*• 


fro*  the  foregoing,  ve  axe  ef  the  opinion  that  section 
1,  Lane  ef  Xitoouri,  1933,  page  418,  surra,  doee  not  tadlude 
the  euani nation  f too  ?[vec  b/  the  Tlert  of  tbe  ^uprewe 
Oeurt  flea  applicants  for  a Hoe  tau  to  practise  la*,  Mur 
the  reasoning  of  the  tabards  ease  and  the  consequent  pro- 
nul  ^tlon  of  the  Revised  Rules  ef  the  lourt,  su  ra,  the  irsusnt 
tort  Is  net  to  be  o»  aside  red  a ereatuare  of  the  Legislature* 

It  exist*  and  function*  ao  aa  •are  ef  the  oeort"  end  eueh 
ex le tenor  and  function*  nay  be  altered  aa  the  eourt  in  ita 
discretion  sees  fit*  as  aa  "are  of  the  oeurt"  the  bca-rd,  in 
ao  respect  differs  fron  its  purpose  a a outlined  by  Section 
11807.  supra*  the  difference  nee  is  that  the  beard  defends 
upoa  the  rule  or  order  of  the  court  iteelf  rather  than  vnon 
legislative  enustaent*  Ordinary  state  beards  exist  and  has# 
their  oo-nena-  tlor*  fixed  by  statutory  enaetuent,  but  not  se 
the  board  of  lav  euautneva*  Tfeetr  terns,  fees  and  expenses 
are  aliened  by  the  oeurt,  and  if  id  its  discretion  It  desires 
to  abolish  the  bo* -.rd,  ue  find  no  constitutional  provision  vhioh 
would  prohibit  it* 


■e  are  of  the  opinion  that  the  exa  daation  fees  paid 
by  the  applicants  fer  ada lesion  to  the  bar  are  entirely  under 
the  jurisdiction  ef  tbs  tome  dourt  and  are  to  be  handled 
ns  it  nay  dece  proper* 


teepeetftilly  edbamed 


AP?H(TtDl 


UK.  ORP  SAUTOW 

as  sis  teat  Attomey-dsneral* 


W¥  — 

Attorney— General* 
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Tax  rata  of  city  of  under  one  thousanu /population 
right  to  levy  in  excess  of  twenty-flVf  cents  for 

street  lighting  purposes.  / 


i 


May  16,  1936. 


rz 


filed 


Mr.  Virgil  Calvin,  Clerk 
3r  ec  < ear  i dice,  Missouri 


Dear  Sir: 

A request  for  an  o inion  nas  been  received  from 
you  under  date  of  March  4,  193b,  such  request  being  in  the 
following  terns: 

"I  am  writing  for  an  opinion  from  you 
by  order  of  the  City  Council  of  the 
City  of  hrecxenridg«,  Missouri,  regard- 
ing the  legality  of  a tax  levy  of 
twenty  five  cents  per  hundred  dollars 
valuation,  for  the  purpose  of  lighting 
the  streets  of  s&ia  City. 

This  is  & City  of  the  fourth  class, 
voting  a levy  of  2n?  for  general 
revenue,  and  60?  for  bonded  indebtedness. 

The  asi-ebsea  valuation  land  and  lot 
and  personal,  icing  $331,000.00. 

The  queetion  we  w^nt  settled  is,  will 
an  additional  levy  of  3b  f for  street 
lighting  purposes  if  voted  be  legal 
in  a City  of  this  class. 

Your  valuable  opinion  on  this  matter 
will  be  most  welcome  ana  esteemed.  " 

The  Constitution  of  Missouri,  Article  X,  Section  11, 
imposes  certain  restrictions  on  the  tax  rate  for  cities,  such 
section  being  in  part  r.s  follows: 
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"For  city  and  town  purpose*  the  annual 
rate  on  property*  • • "In  toens  havlug 
one  tbousuna  inhabitants,  or  lest,  said 
rate  snail  not  exceed  twenty-five  cents 
on  the  nuuorea  dollars  valuation. * 

The  above  language  makes  it  dear  that  a city  of  lees  than  one 
thousand  inhabitants,  vlthin  which  class  the  City  of  hreckenrldge 
falls  according  to  the  1930  United  States  census,  cannot  have  an 
annual  tax  rate  exceeding  twenty-five  cents. 

In  the  oase  of  brooks  vs.  schults,  178  Mo.  223,  77  s.  ». 
881  (19C3),  the  City  of  Cape  Girardeau,  which  already  had  levied 
a tax  at  the  rate  of  fifty  cents  per  hundred  dollars,  which  was 
tne  maximum  allowed  to  a city  of  Its  size  by  the  above  section  of 
the  Constitution,  attempted  to  levy  an  additional  two  mill  tax 
for  library  purposes.  The  supreme  Court  of  Missouri  took  the 
position  that  a city  could  not  levy  a tax  to  exoeed  the  constitu- 
tional maximum,  except  under  certain  circumstances  for  school 
purposes.  The  Court  said: 

"In  the  case  before  us,  the  city  had 
already  levied  a tax  of  fifty  cents  on 
the  hunorea  dollars  valuvtionof  taxable 
property  In  Its  jurisdiction;  that  was 
the  limit  of  Its  taxing  power,  and  there- 
fore this  special  tax  of  two  mills  on 
the  dollar  for  library  purposes  is  Illegal, 
unless  It  can  be  brought,  as  respondent 
seeks  to  brln.  it,  within  the  exception 
which  authorizes,  under  given  clrcumetanoes, 
an  Increase  In  the  rate  of  taxation  for 
school  purposes. " 

In  a previous  part  of  ths  opinion  the  court  had  quoted 
the  ftDove  Constitutional  provision  and  had  rejected  the  suggestion 
that  the  Onstitutlonal  maximum  fixed  by  that  seotlon  only  imposed 
a limitation  on  a levy  for  general  revenue,  In  the  following  lan- 
guage: 
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"That  clause  of  the  section  above 
quoted  llmlta  the  power  of  the  city 
literally  only  in  the  matter  of  levying 
taxes  for  city  purposes,  that  is,  for 
general  revenue,  it  does  not  in  express 
words  forbid  the  levying  of  additional 
taxes  for  a public  library;  It  leaves 
fair  room  for  the  contention  now  made  by 
the  learned  oounsel  for  respondent,  that 
vhllst  the  city  can  not  go  beyond  the 
limit  there  named  for  Its  general  revenue, 
it  aay,  If  the  legislature  so  authorizes, 
levy  a special  tax  for  a purpose  local 
to  the  city,  out  not  for  olty  purposes, 
that  is,  not  for  general  revenue  to  carry 
on  the  city  government.  We  would  incline 
to  that  interpretation  if  it  were  not  for 
toe  cwuclufcin*  clause  of  the  same  Section, 
which  is:  'Said  restrictions  as  to 
rates  shall  apply  to  taxes  of  every  kind 
and  description,  whether  . eneral  or  special, 
except  taxes  to  pay  valid  Indebtedness 
now  existing,  or  bonds  which  may  be  Issued 
In  renewal  of  such  lnaeoteoness.  ' fhet 
clause  was  lntwnaed  to  prevent  the  inter- 
pretation now  attempted  to  be  put  upon  the 
preceding  clause,  and  to  declare  th  t the 
power  of  the  city  to  levy  taxes  for  any 
purpose  whatsoever  was  limited  to  fifty 
oents  ou  the  hundrea  collars  valuation  of 
taxable  property,  except  as  therein  or 
elsewhere  In  the  Constitution  authorised." 

There  would  seem  little  doubt  that  a city  of  the  fourth 
class  has  a right  to  light  its  streets  undr  the  provisions  of 
R.  S.  Missouri,  1829,  Section  7C38,  but  under  the  above  constitu- 
tional Inhibition  we  do  not  believe  that  It  can  be  done  by  In- 
creasing the  tax  rate  atx>ve  the  constitutional  maximum. 

Tou  h ve  undoubtedly  been  c nfused  by  the  provisions  of 
Section  6948  R.  3.  Mo.  1929.  This  section  limits  th  rate  of 
levy  la  the  following  terms: 
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"If  such  report  shows  that  the  city  h&a 
lees  than  10,000  Inhabitants,  the  olty 
council  nay  levy  on  all  subjects  and 
objeots  of  taxation  for  city  purposes 
not  to  exceed  fifty  cents  on  the  one 
hundred  dollars  valuation.  Should  the 
population  be  one  thoue-nd  or  lees,  said 
rate  of  levy  shall  not  exoesd  twenty- 
five  cents  on  the  one  hundred  dollars 
v iu&tlon.  The  foregoing  are  maximum 
rates  which  nay  oe  levied  In  said  cltfees 
and  towns. • • • • • 

There  are  two  following  provisos  to  said  section  reading 
as  follows: 


"Provided,  however,  the  board  of  aldert  an 
snail  not  have  poser  to  order  a rate  of 
tax  levy  on  real  or  personal  property  for 
the  year  1921  which  shall  produce  mors 
than  ten  per  cent  In  excess  of  the  amount 
produced,  mathematically , by  the  rate  of 
levy  ordered  In  1930,  and  In  no  subse- 
quent year  may  any  euoh  board  of  aldermen 
or  any  officers  or  officer  acting  therefor, 
order  a rate  of  tax  levy  that  will  pro- 
duce, mathematically,  more  than  ten  per 
cent  in  excess  of  the  taxes  levied  for 
the  previous  year.  Provided,  fuxfctsr, 
that  the  qualified  voters  of  any  euch  city 
or  town,  by  a majority  vote,  shall  have 
power  to  fix  un  additional  rate  higher 
than  above  provided  for  within  the  limits 
prescribed  by  the  Constitution  at  a 
general  el  ctlon  or  a special  election 
called  for  th~t  purpose,  boards  of 
alaer«.en  are  hereoy  empowered  to  call 
ana  conduct  a epsolal  election  unaer  the 
laws  governing  euoh  elections,  as  herein 
contemplated  or  submit  a proposition  for 
Increase  of  levy,  when  in  the  opinion  of 
euoh  boara,  necessity  therefore  arises, 
and  shall  submit  any  such  proposition 
at  wither  special  or  regular  election 
when  petitionee  therefor  by  tax-paying 
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ci tisena  equal  tug  in  number  one  per 
cent  or  more  of  tbe  qualified  voters 
of  the  city  or  town,  and  the  proposition 
shall  be  as  folio? u on  the  ballot: 

•For  a levy  for  city  purposes  of 

on  the  hundred  dollars  valuation* 

and  'against  a levy  for  city  purposes  of 

on  the  hundred  dollars  valuation.' 

*"  / • * • • • 

The  clause  above  quoted  beginning  with  the  term  "provided 
further"  has  probably  been  interpreted  by  you  as  allowing  an 
election  to  increase  the  rate  of  levy  for  the  purpose  of  street 
lighting,  however,  this  proviso  modifies  directly  the  foregoing 
proviso  relative  to  the  increase  of  a tax  rate  not  more  than  ten 
per  cent  each  year,  and  does  not  modify  the  maximum  amount  which 
may  be  levied  as  hereinbefore  quoted,  to-wlt.  twenty-five  cents 
on  the  hunureo  dollar  valuation.  This  construction  is  readily 
verified  by  referring  to  page  hi 7,  Laws  of  Missouri.  1921.  It 
will  be  noted  that  at  that  time  Section  9399  R.  s of  1919.  was 
ameauedoby  the  aduing  of  the  two  proviso s above  quoted.  It  le 
certain  that  no  vote  for  the  levy  of  taxes  le  authorized  when  the 
maximum  rate  le  alreS-cly  levied  and  the  City  of  nrecxenrldge  being 
of  lees  than  one  thousand  inhabitants  it  is  limited  to  the  twenty- 
five  dent  levy. 

In  passing  on  this  question  se  are  assuming  that  the 
levy  contemplated  le  for  the  purpose  of  paying  the  current 
expense  of  atreet  ligating  and  is  not  for  the  purpose  of  voting 
bonds  to  fund  Indebtedness  already  created  for  the  purpose  of 
lighting  the  streets. 


C0NCLU3I0M. 

It  is  the  opinion  of  this  office  that  a city  of  the 
fourth  class  having  a population  of  lees  than  one  thousand  in- 
habitants. which  at  present  levies  a tax  for  city  purposes  of 


Mr.  Virgil  Cal  Tin 


6< 


May  16,  1935. 


twenty-fire  cents  on  the  hundred  dollars  valuation,  cannot 
with  or  without  an  election,  levy  an  additional  twenty- 
fire  cent  tax  or  any  other  additional  tax  to  pay  the  ourrent 
expense  of  street  lighting. 


ftespeot Xully  submitted, 


HA.RHY  G.  »ALT1I?R,  Jr. 
Assistant  Attorney  Gene 


APPROVED* 


ROY  Mckir TRICK, 
Attorney  General 


Hu  x : »m 


SOLDIERS — BONUS:  Administrator  or  Executor  of  deceased 

soldier’s  Will  has  no  constitutional 
claim  to  any  soldier’s  bonus  money  in 
Missouri,  even  when  soldier  applied  for 
same  during  his  lifetime* 


May  28, 

L'° 


1935. 


Mr.  Robert  J.  Callahan 
National  Judge  Advocate 
706  Chestnut  Street 
St.  Louis,  Missouri 

Dear  Sir: 


We  have  your  request  for  an  opinion,  dated  May  15, 
1935,  which  reads  as  follows: 

"In  behalf  of  our  organization  I 
would  appreciate  having  an  Inter- 
pretation of  the  so-called  Soldiers 
Bonus  Law.  My  understanding  is  that 
the  Missouri  Bonus  Law  provides  that 
in  case  of  the  death  of  any  oerson 
who  would  If  living  be  entitled  to 
the  Bonus  under  the  Act,  the  same 
shall  be  paid  to  the  following  per- 
sons In  the  order  named  and  none 
other: 

"First:  Surviving  wife. 

"Second:  “Surviving  child,  and  if  there 
be  more  than  one  child  surviving,  then 
equally  amount  such  children* 

"Third:  Surviving  mother. 

"Fourth:  Surviving  father. 

"The  question  which  we  would  appre- 
ciate your  answering  for  us  is  as 
follows:  *hen  a soldier  has  filed 

his  application  for  payment  of  the 
Bonus  and  while  his  application  is 
pending  with  the  Adjutant  General 
awaiting  an  additional  affidavit  as 
to  residence  of  the  veteran,  said 
veteran  dies  leaving  a last  will  and 
testament,  is  it  not  a fact  that  said 
amount  is  payable  to  his  Estate  due 
to  the  fact  that  said  veteran  had 
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previously  made  an  application  and  was 
seeking  to  rewover  his  bonus  at  the 
time  of  his  death? 

WI  would  appreciate  your  giving  me  your 
interpretation  regarding  the  above  as 
there  are  some  two  or  three  cases  sim- 
ilar to  this  one#  It  appears  to  me 
that  in  that  said  soldier  had  made  his 
application  and  was  entitled  to  the 
Bonus  at  the  time  of  his  application, 
that  said  amount  would  be  payable  to 
his  Administrator *n 

Article  IV,  Section  44b , Missouri  Constitution  pro- 
vides in  part: 

"*  * * eThe  wife  or  husband,  dhlld, 
mother  or  father,  in  the  order  named 
and  none  other,  of  any  deceased  resi- 
dent who  served  honorably  in  the 
military  or  naval  forces,  as  provided 
in  this  section,  &all  be  paid  the 
sum  or  allowance  that  such  deceased 
resident  would  be  entitled  to  receive 
hereunder  if  such  deceased  resident 
had  lived:  * •*  * * and  provided  fur- 
ther. that  no  person  Mi  all  be  entitled 
to  r eceive  the  bonus  herein  provided 
who  was  not  a bona  fide  resident  of 
the  state  of  Missouri  at  least  during 
the  twelve  months  prior  to  the  sixth 
day  of  Aoril,  nineteen  hundred  and 
seventeen,  or  who  has  received  a state 
bonus  from  any  other  state  in  the 
Union#" 

In  answering  your  question  we  need  not  look  beyond 
the  constitutional  provisions  above  quoted# 


CONCLUSION. 


We  are  of  the  opinion  that  whore  an  ex-soldier  dies, 
who  otherwise  would  have  been  personally  entitled  to  a 
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soldier's  tonus  from  the  State  of  Missouri,  then  the  wife 
or  husband,  child,  mother  or  father.  In  the  order  named, 
and  none  other,  shall  be  paid  the  sum  that  the  deceased 
would  have  received  If  he  had  lived* 

The  fact  that  an  eligible  soldier  applied  for  his 
State  bonus  and  then  died  Having  a Will  does  not  alter 
the  constitutional  succession  to  the  right  to  receive  this 
State  bonus  money.  The  people  of  Missouri,  by  their  vote, 
did  not  Intend  that  State  bonus  money  become  a part  of  any 
soldier's  estate  on  his  death,  or  that  his  administrator 
under  his  Will  should  have  anything  to  do  with  the  admin- 
istration of  bonus  money  clalmei,  but  never  received  dur- 
ing his  lifetime.  By  their  voto  in  favor  of  the  consti- 
tutional provision,  supra,  the  people  of  Missouri  person- 
ally identified  and  qualified  the  beneficiaries  eligible 
to  State  bonus  money.  An  administrator,  under  a Will,  is 
a s tranger  to  the  eligible  beneficiaries  named  in  the 
Constitution.  Where  there  is  no  constitutional  b enefi- 
ciary  living  to  claim  and  receive  this  bonus  money  the 
benefice  falls  for  want  of  a beneficiary. 


Respectfully  submitted 


WM.  QRR  SAWYERS 

Assistant  Attorney  General. 


APPROVED: 


RfflT  MctflTTRICK 

Attorney  General. 
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COUNT!  DEPOSITORY:  ) ^ . . _ . 

) selection  not  in  accordance  with 

BOND-COUNTY  DEPOSITORY:)  Seotion  12184  et  eeq.,  R.  S.  1929. 


September  19*  1936. 


ton.  Chaa.  E.  Build 
Presiding  JudLje 
cedar  County 

Eldorado  Springe#  tflseourl 


Dear  sin 


This  ie  to  acknowledge  receipt  of  your  letter 
of  September  6.  1955*  in  which  you  requeet  the  opinion 
of  this  Der*rt"ient  on  the  facte  stated  therein*  lour 
letter  is  as  follows: 

"I  desire  at  this  tine  to  set  forth 
certain  facts  and  figures  in  behalf 
of  our  depository  in  Cedar  County* 

"The  sac  River  Valley  Bank  has  always 
been  the  depository  for  our  county 
money.  They  have  been  making  a 
personal  depository  bond.  Nov  then* 

Cara  c*  caey*  County  Collector*  and 
his  deputy  are  bonded  by  the  United 
States  Fidelity  and  Guaranty  Company* 
and  this  bonding  company  la  anxious 
that  t c depository  bond  be  made. 

The  cae  River  valley  Bank  is  perfect- 
ly willing  to  handle  these  funds 
although  they  don't  want  to  give  a 
b nd  for  it.  The  County  Court 
realises  that  we  are  responsible  for 
this  money,  however*  the  dae  river 
Valley  Bank  is  willing  to  make  this 
bond  if  the  bounty  Court  would  pay 
the  premium* 

"me  submitted  to  the  Tri -County  state 
Bank  of  El  l.orado  Springs*  which  is 


i*on • Chas,  K, 
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in  this  conty,  a proposition  of 
being  depositary  for  the  oo  nty 
funds,  «e  have  a letter  froa  them 
In  fhloh  they  state  they  ere  will- 
ing to  aake  this  depository  bond  with 
this  one  stipulation  that  all  warrants 
drawn  on  the  County  Treasurer  whleh 
are  presented  and  payment  refused, 
that  they  shall  be  entitled  to  draw 
the  Interest  on  these  warrants  and 
no  other  individual  shall  be  entitled 
to  draw  Interest  on  any  warrant  by 
reason  of  the  feet  that  the  individual 
who  has  a warrant  can  present  said 
warrant  to  the  Tri-eoiaity  state  tiank 
and  oolleet  their  money.  It  has  besn 
the  custom  for  a mat  many  years  for 
certain  individuals  In  the  county  to 
buy  these  warrants,  hold  them,  and 
draw  the  interest.  In  these  eas^s, 
the  bank  would  desire  to  pay  out  the 
money  pro  aptly  on  these  warrants  and 
they  would  hold  them  for  interest. 

In  this  way  they  would  be  recompensed 
for  securing  the  bond  and  handling 
the  accounts, 

"le  feel  like  the  County  Court  would 
like  to  have  your  opinion  In  this 
matter,  and  I sincerely  trust  that 
you  will  give  this  careful  conoid er- 
atlon  and  advise  at  an  early  date 
what  steps  you  think  would  be  neeeasary 
to  take  In  order  to  safeguard  and 
protect  the  funds  of  this  county,” 


rom  your  letter,  as  we  understand  it,  you  desire 
tills  Department  to  give  you  our  opinion  as  to  ”what  steps 
you  think  would  bo  necessary  to  take  In  order  to  safeguard 
and  protect  the  funds  of  this  county,” 

The  Legislature  In  Its  wisdom  has  set  forth  with 
particularity  the  manner  of  selecting  county  depositories 
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by  the  oounty  courts.  Briefly  we  will  review  the 
necessary  steps  to  be  taken  in  the  .election  of  a county 
depository* 

Under  the  provisions  of  Sections  19184.  19166. 

12186  and  12187  of  Article  9.  C'apter  86.  Revised  Statutes 
of  Missoni.  1929.  a definite  seheae  and  plan  for  the 
selection  of  oounty  depositories  is  set  forth,  and  under 
the  provisions  of  these  sections  it  is  made  the  mandatory 
duty  of  the  oounty  court  to  select  the  depository  or 
depositories  in  which  the  funds  of  the  county  shall  be 
deposited. 

section  12184  makes  it  the  duty  of  the  oounty  court 
of  each  county  in  this  state,  at  the  «iy  Term  thereof.  In 
the  year  1909.  and  each  two  years  thereafter,  to  advertise 
for  bids  and  reoeiee  proposals  from  banking  corporations, 
associations,  or  individual  bankers  in  suoh  county  as  may 
do sire  to  be  selected  as  the  depository  of  the  funds  of 
said  county. 

seotlon  12186  provides  the  procedure  to  be  token 
by  the  bidders  for  the  county  funds. 

section  12186  relates  to  the  opening  of  bids  and 
sakes  it  the  duty  of  the  county  court  "to  seleot  as  the 
depositaries  of  all  the  public  funds  of  every  kind  and 
description  going  into  the  hands  of  the  oounty  treasurer, 
and  also  all  the  public  funus  of  every  kind  and  description 
goino  into  the  hands  of  the  ex  officio  eolleetor  in  counties 
under  township  organization,  the  deposit  of  which  is  not 
otherwise  provided  for  by  lav.  • • 

Seotlon  12187  provides  the  kind  and  character  of 
bonds  to  be  given  by  the  selected  county  depository  and 
provides  for  the  approval  of  same  by  the  oounty  court. 

Section  12188  of  eald  article  and  chapter  sets 
forth  specifically  the  manner  in  which  the  oounty  funds 
shall  be  transferred  to  the  selected  eounty  depositories. 

Under  the  provisions  of  seotlon  12189.  if  for  any 
reason  the  banking  corporations,  associations,  or  Individual 
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bankers  in  any  county  shall  fall  or  refuse  to  submit 
proposals  to  act  as  county  depositaries  as  provided  in 
.section  12186,  then,  in  that  case,  the  oomty  court  shall 
have  the  power  to  deposit  the  funds  of  the  county  with 
any  one  or  more  of  the  banking  corporations*  af sociations. 
or  Individual  oankers  in  the  county  or  adjoining  counties* 
and  said  section  further  provides  the  manner  for  the 
selection  of  same  and  the  minimus  rate  of  Interest  to  be 
charged  therefor*  and  the  kind  and  character  of  bond  or 
bonds  to  be  given  by  eaid  selected  depositories. 

Go*  it  sill  be  seen  that  the  statutes  have  set 
forth  in  detail  ana  with  particularity  the  manner  of  the 
selection  of  a county  depositor./  and  provide  a definite 

Sin  which  the  county  funds  are  to  be  protected  and 
eguarded. 


ff#  know  of  no  other  way  that  a county  depository 
inay  be  legally  selected  than  in  the  manner  provided  in 
Article  9*  chapter  86*  R.  S«  Mo.  1989*  and  amendments  thereto. 

Coming  now  to  the  plan  submitted  by  the  Tri-County 
State  Dank  of  Kl  Dorado  springs,  as  outlined  in  your  letter* 
we  do  not  find  that  the  oounty  oourt  would  have  authority 
to  enter  into  such  a contract*  as  outlined  in  your  letter* 
with  the  above  bonk*  whereby  the  bank  would  make  the 
depository  bond  to  secure  the  county  against  loss  and  the 
oounty  court  in  consideration  of  the  bank  giving  such  bond 
would  stipulate  that  all  warrants  drawn  on  the  county 
treasurer  which  are  presented  for  pay  .sent  and  payment  refused* 
the  bank  would  be  entitled  to  draw  the  interest  on  ouch 
warrants  and  no  Individual  would  be  entitled  to  draw  Interest 
on  uw  ether  warrant  wherein  payasnt  was  refused  b„  the  oo  nty. 
In  other  words*  if  we  understand  you  correctly*  it  is  that 
all  warrants  issued  by  the  oounty  court  and  when  there  is 
no  money  in  the  f'tnd  upon  which  it  is  drawn  to  pay  said 
warrant*  and  said  warrant  is  protested*  the  interest  accruing 
on  said  warrant  will  be  paid  to  the  bank,  and  no  one  else 
other  than  the  bank  would  havo  a right  to  purchase  said 
warrants. 

we  do  not  think  that  it  la  within  the  nower  of  the 
county  oourt  to  say  who  shall  be  permitted  to  purchase,  protested 
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county  warrants,  nor  within  the  power  of  the  county  court  to  compel 

the  owner  to  Mil  earn*  to  the  TTi -County  State  Bazik  or  * 

El  orado  springs  for  the  reaaon  that  the  owner  of  aald 
warrant*  after  It  la  pro tea ted,  would  haw#  a right  to 
assign  samo  or  ho  la  same  as  they  saw  fit  and  the  county 
would  have  no  right  to  way  that  It  would  only  pay  Interest 
on  warrants  purchased  or  washed  by  the  rrl-county  3 tats 


.action  12169,  R.  S,  tie,  1989,  provides  for  tha 
issuance  of  oo  nty  warrants,  Section  12170  nrovid  a tha 
sana  oust  be  signed  by  the  president  of  the  court  and 
attested  by  tbs  clerk.  Section  12171  provides  as  follows i 

"Ho  county  treasurer  in  this  state 
shall  pay  any  warrant  drawn  on  hla 
unless  such  warrant  be  presented 
for  pay-rant  by  the  person  in  whose 
favor  it  Is  drawn*  or  by  his  aMlqies* 
executor  or  administrator)  and  whan 
presented  for  payment,  if  there  be 
no  aoney  in  the  treasury  for  that 
purpose,  the  treasurer  shall  so 
certify  on  the  back  of  the  warrant* 

and  shall  date  and  subscribe  the 
__  __  • 


Section  12172  provides  for  the  form  of  the  assignment. 

It  will  be  seen  that  whan  there  Is  no  money  in  the 
county  treasury  to  pay  any  warrant  drawn  on  a particular  fund 
and  the  warrant  presented  for  payment  by  the  por son  in  whose 
favor  It  is  drawn*  or  by  his  assignee,  executor  or  adminis- 
trator , the  treasurer  shall  so  certify  on  the  back  of  the 
warrant  and  shall  data  and  subscribe  the  same.  This  is  what 
is  commonly  called  "protesting  the  warrant*"  and  same  bears 
interest  from  the  data  of  the  treasurer's  certificate.  The 
warrant  is  delivered  to  and  is  the  property  of  the  dot son 
in  shoes  favor  it  is  drawn  or  his  assignee*  exeoutor  or 
administrator  and  is  entitled  to  tha  interest  thereon,  as 
is  not  obligated  to  cash  or  Mil  asms  to  a certain  designated 
bank  and  may  retain  same  and  draw  the  interest  hiaMlf  • 

Therefore*  we  do  not  believe  that  the  county  court 
would  be  authorised  to  enter  Into  the  eontraet  with  tbs  bank 
m lee ted  ae  a county  depository,  under  the  terms  and  conditions 
as  outlined  in  your  letter.  The  county  court  could  not  con- 
trol the  owner  of  the  warrant  as  to  what  he  would  do  with 
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sane  and  if  one  parson  was  entitled  to  draw  interest  on 
warrants  all  other  persons  in  a similar  situation  would 
be  entitled  to  draw  Interest  thereon. 

we  realise  that  the  past  financial  situation  has 
created  many  vexatious  and  troublesome  problems  for  the 
county  officials  in  the  proteotln^  and  safeguarding  of 
the  county  funds,  but  we  rooo  nlze  that  the  situation  has 
very  definitely  improved  in  the  past  two  and  one -half 
years. 

Re  are.  therefore,  of  the  opinion  that  the  county 
court  in  the  selection  of  a lejal  county  do  pool  tor.,  must 
be  guided  by  vrtlcle  9,  Chapter  8b,  A.  S.  uo.  1989,  and 
amendments  thsreto,  and  that  ths  plan  outlined  in  yotar 
letter  would  not  be  a selection  under  ths  provisions  of 
the  statutes. 


Very  truly  yours. 


COVKLL  R.  IT. WITT 

Assistant  Attorney-General 


APPROVES* 


(Acting)  Attorney-General • 


CP.dlFO 


CIRCUIT  GLSRK:  County  is  not  liable  to  the  Circuit  Clerk 

for  payment  of  the  fees  chargeable  to  the 
County. 


r'j 

February  8,  1935. 


Hon.  T.  0.  Carver 
Prosecuting  Attorney 
Pulaeki  County 
Wayne sville,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  you r letter 
dated  January  31,  1935,  requesting  an  opinion  from  this  of- 
fice which  reads  as  follows: 

"Section  11814  Laws  1933  at  page 
373  excepts  the  Circuit  Clerics 
fees  chargeable  to  the  County 
from  collection. 

"The  Cirouit  Clerk  now  gets  a 
certain  salary  contingent  upon 
his  collecting  or  taking  in  suf- 
ficient fees  to  pay  said  salary. 

"Supposing  that  over  a period  of 
time  the  Circuit  Clerk’s  fees 
collected  would  be  insufficient 
to  pay  his  salary  but  if  the  fees 
due  said  Clerk  chargeable  to  the 
County  had  been  paid  there  would 
have  been  sufficient  fees  to  take 
oare  of  his  salary  allowanoe  in 
full.  Would  the  County  be  liable 
to  the  Cirouit  Clerk  for  payment 

of  the  defloit  on  the  Clerk’s 
salary  oooaeioned  by  the  costs 
chargeable  to  the  County  not  being 
paid. 

"That  is  would  at  anytime  the 
County  be  required  to  pay  the  ClerV.’s 
fees  on  fee  bills  or  cost  bills 
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chargeable  to  the  County. 

•I  shall  greatly  appreciate  an 
opinion  from  you  on  this  point." 


Prior  to  the  first  Monday  in  January,  1935,  the  Cir- 
cuit Clerk  was  paid  a salary  tnder  the  prowls ions  of  Sections 
11786  and  11813,  R.  S.  Mo.  1929.  The  Oirouit  Clerk  now, 
under  the  prowls  ions  of  Seotlon  11786,  Laws  of  Missouri,  1933, 
page  369,  retains  fees  up  to  the  amount  specified  in  9eotion 
il788,  supra,  as  compensation  for  his  services  in  lieu  of 
the  salary  heretofore  paid. 


The  Legislature  clearly  intended  to  pay  the  Circuit 
Clerk  upon  a fee  basis;and  by  its  repeal  of  9eotion  11813, 
supra,  and  the  failure  to  enact  a new  section  in  lieu 
thereof,  the  Legislature  mads  it  dear  that  a Oirouit  Clerk 
should  reeelwe  no  condensation  from  the  County  treasury 
for  his  eerwloss. 


The  fees  which  a Circuit  Clerk  is  allowed  to  oharge, 
oolleot  and  retain  up  to  the  amount  specified  In  Section 
11786,  supra,  under  the  prowlslons  of  Section  11814.  Laws 
of  Missouri,  1933,  are  all  fees  accruing  to  his  of floe  ex- 
cept such  fees  as  are  chargeable  to  the  County.  Seotlon 
11814,  supra,  reads  in  part  as  follows: 


"It  shall  be  the  duty  of  the  clerks 
of  all  courts  of  record  to  oharge 
and  oolleot,  in  all  oases  , ewery 
fee  accruing  to  their  offices  un- 
der the  prowisione  of  eeotlone  11785, 
11787.  and  11788,  or  of  any  other 
statute,  except  such  fees  as  are 
Ski **&*■)&*.  SSL  thg.  county;.  ^*~nd 
quarterly  euoh  clerk  snail  pay  into 
the  county  treasury  the  amount  of 
any  fesa  collected  in  excess  of  the 
sums  permitted  to  be  retained  for 
serwloes  and  pay  of  deputies  and 
assistants,  and  ewery  clerk  shall 
be  liable  on  his  official  bond  for 
all  fees  oolleoted  and  not  aooounted 
for  by  him  as  prowlded  by  law.  It 
shall  bs  the  duty  of  the  county 
court  to  examine  such  quarterly  re- 
port and  to  require  of  the  proeeout- 
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lng  attorney  to  enforoe  payment  of 
all  fees  therein  shown  to  be  unoaid 
in  any  manner  now  or  hereafter  pro- 
vided by  law,  and,  to  that  end,  such 
prosecuting  attorney  shall  hare  au- 
thority, at  any  time,  to  direct  the 
issuance  of  any  execution  or  fee 
bill  for  costs  in  any  case  in  which 
any  costs  accruing  to  the  county 
are  unpaid." 


It  is  plain  froa  a careful  reading  of  the  abore  sec- 
tion that  a Circuit  Clerk  is  not  permitted  to  oharge  and 
oolleot  any  fees  from  a county.  «e  are  therefore  of  the 
opinion  that  a County  is  not  liable  to  a Circuit  Clerk 
for  any  deficit  in  his  yearly  co^ensatlon,  occasioned 
by  the  fact  that  costs  chargeable  to  the  County  are  not 
paid. 


Tours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney-General. 


APPRO VXD: 


ROT  MoKITTRICK 
Attorney-General 


JET/JLH:afJ 


" COUNTY  OLERgf  ( ifeouTitv  Clerk  not  entitled  to  any  fee  for 

issuing  county  warrants  or  canceling  sane 
but  is  entitled  to  a fee  of  five  cents  for 
filing  eaoh  cancelled  warrant. 

(2)  Not  entitled  to  any  fee  for  cancelling 
and  filing  school  warrants. 


March  30,  1935. 


hon.  L.  £.  Cass 
Clerk  of  the  County  Court 
Hebster  County 
Marshfield,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
of  recent  date  requesting  an  opinion  from  this  office 
which  reads  as  follows: 

"Please  send  me  an  opinion  of  fees 
due  the  County  Clerk  for  issuing 
county  warrants,  also  the  cancelling 
fees  due  on  sane,  also  fees  due  in 
cancelling  school  warrants  and  fil- 
ing same.” 


Section  11781,  R.  3.  Mo.  1939,  specifies  the  fees 
a olerk  of  the  county  court  shall  be  allowed  for  perform- 
ing various  serwloes  of  hie  office.  The  eeotlon  is  long 
%nd  it  would  serve  no  pumoee  to  set  same  out  in  this  opin- 
ion. It  saff lc'.r  to  s&y,  eaid  section  does  not  allow  the 
oounty  clerk  any  fee  for  issuing  county  warrants  or  for 
cancelling  same  or  for  cancelling  school  warrants  and  fil- 
ing same.  Said  section  does  allow  the  olerk  five  cents 
"for  filing  every  paper  not  hereinbefore  specified." 


I. 


7e  will  new  examine  the  statutes  in  regard  to  the 
duty  of  the  oounty  olerk  in  issuing,  cancelling  and  filing 
oounty  records. 


Section  13161,  R.  3.  Mo.  1929,  requires  the  clerk 
to  issue  warr  nts  on  the  treasurer  to  be  nald  by  the  countv 
court.  This  section  reads  in  part  as  follows:  y 
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"It  shall  be  the  duty  of  the  clerk 
of  the  County  court:  ••••  fourth 
to  Issue  warrants  on  the  treasury 
for  all  moneys  ordered  to  be  paid 
by  the  court,  keen  an  abstract 
thereof,  present  the  aarae  to  the 
county  court  at  every  regular  term, 
balance  and  exhibit  the  accounts 
kcot  by  him  as  often  as  required 
by  the  court,  and  keep  his  books 
and  paoere  at  all  times  ready  for 
the  inspection  of  the  sane  , or  any 
judge  thereof." 


Section  12163,  R.  3.  Mo.  1929,  provides  in  part  as 
follows: 

tfhen  the  court  shall  ascertain 
any  sum  of  money  to  be  due  from  the 
oounty,  they  shall  order  their  clerk 
to  issue  a warrant  therefor 


Section  12169,  R.  3.  Mo.  1929,  provides  in  part  as 
follows: 

"tfhen  the  county  court  shall  ascer- 
tain any  sum  of  money  to  be  due  from 
the  county,  as  aforesaid,  such  court 
shall  order  its  clerk  to  issue  there- 
for a warrant,  specifying  in  the  body 
thereof  on  what  account  the  debt  was 
incurred  for  which  the  same  was  issued, 
and  unless  otherwise  provided  by  law, 
in  the  following  form:  ••••*• 


Section  12170,  R.  3.  Mo.  1929,  reads  in  >art  as  fol- 
lows: 

"Every  such  warrant  shall  be  drawn 
for  the  whole  amount  ascertained  to 
be  due  to  the  person  entitled  to  the 
same,  and  out  one  warrant  shall  be 
drawn  for  the  amount  allowed  to  any 
person  at  one  time,  and  shall  be  writ- 
ten or  printed  in  R&man  letters,  with- 
out ornament.  It  shall  be  signed  by 
the  president  of  the  court  whilst  the 
court  is  in  session,  attested  by  the 

clerk,  and  warrants  shall  be  numbered 
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orogxeef  ively  throughout  each  year: 

•••• t« 


Seotion  12146,  R.  S.  ho.  1923,  reads: 

"Whenever  any  oounty  court  receives 
a oounty  warrant  from  the  treasurer 
of  his  oounty,  as  provided  for  in 
the  preceding  section,  it  shall  be 
the  duty  of  said  court  to  cause  the 
oounty  cleric  to  write  across  the  back 
of  said  warrant,  with  good  red  ink, 
the  word  'oaneel^d,*  giving  the  dates 
thereof." 


Section  12147,  R.  S.  Ho.  1929,  provides: 

■It  sha^l  be  the  duty  of  the  county 
olerk  to  see  that  all  oanoe}ed  war- 
rants are  filed  and  kept  as  other 
oounty  records.  ••* 


All  of  the  foregoing  sections  refer  to  the  issuanoe 
of  county  warrants  by  the  Olerk,  his  attestations  thereof 
and  the  cancelling  and  filing  of  said  warrants  by  the  Olerk. 
Said  sections  are  a part  of  Article  VIII,  Chapter  85.  Seotion 
13183  of  the  same  article  and  chapter  reads  as  follows: 

"The  court  shall  allow  to  the  olerk 
of  the  oounty  court  for  his  services 
under  this  article  (exoept  seotlons 
12145,  13146  and  12147),  such  compen- 
sation as  may  be  deeded  just  and  reason- 
able." 


By  virtue  of  the  above  section,  the  oounty  court  oan 
allow  the  county  clerk  such  compensation  as  they  deem  just 
and  reasonatie  for  performing  the  services  specified  in  Arti- 
cle Till.,  Chapter  85,  sxoept  the  servloes  performed  under 
3ectiois  12145.  12146  and  12147.  If  the  olerk  is  to  receive 
any  compensation  for  issuing  county  warrants,  it  must  be  in- 
cluded in  the  allowance  made  to  the  olerk  under  Seotion  12183 
auira. 


The  compensation  allowed  a clerk  under  Seotion  12183, 
supra,  is  part  of  the  fees  of  his  office  and  must  be  accounted 
for  and  reported  the  same  as  other  fees  accruing  to  his  of- 

floe  and  said  compensation  cannot  be  retained  in  addition  to 
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the  aggregate  aaioant  of  fees  a clerk  la  allowed  to  retain 
under  lection  11811.  Laws  of  Missouri,  1933;  tout  must  toe 
included  therein.  (Callaway  County  v.  Henderson,  119  Mo. 
32;  State  ex  rel.  ▼.  Dent,  121  Mo.  162). 


Section  12147,  R.  9.  Mo.  1939,  makes  it  the  duty 
of  the  county  clerk  to  file  and  keep  all  canceled  warrants 
the  same  as  all  other  county  records.  Section  11781,  R. 

3.  Mo.  1933,  allows  a clerk  a fee  of  five  cents  "for  riling 
every  paper  not  hereinbefore  specified. • We  think  it  is 
plain  that  a clerk  is  entitled  to  a fee  of  five  cents  for 
filing  each  canceled  county  warrant. 


In  the  case  of  State  ex  rel.  V.  3rown.  146  Mo.  l.c. 
406,  the  court  said: 

"It  is  well  settled  that  no  officer 
is  entitled  to  fees  of  any  kind  un- 
less provided  for  by  statute,  and  toe- 
ing solely  of  statutory  right,  statutes 
allowing  the  same  must  toe  strictly  con- 
strued. State  ex  rel.  ▼.  Wofford.  116 
Mo.  230;  sftted  r,  ‘ftallroadT  6^  ko.  687; 


Tn2? 


on  v.  Lafa: 


LSt  ci 


_ Mo.  675. 
ted  it  is  said:  'The 


(he  case  last 
right  of  a public  offioer  to  fees  is 
derived  from  the  statute.  Re  is  entitled 
to  no  fees  for  services  he  may  perform, 
as  such  offioer,  unless  the  statute  gives 
it.  When  the  statute  falls  to  provide 
a fee  for  services  he  is  required  to  per- 
form as  a public  offioer,  he  has  no  claim 
upon  the  state  for  compensation  for  euoh 
services.1  Williams  v.  Charlton  Co..  85 
Mo.  645. * 


In  view  of  the  above,  it  is  the  opinion  of  this  office 
that  the  county  olerk  la  not  entitled  to  any  fee  for  issuing 
county  warrants  or  for  cancelling  same  for  the  reason  that 
the  statute  does  not  allow  him  any.  The  county  court,  under 
the  provisions  of  3eetion  13183.  supra,  may  allow  the  clerks 
such  compensation  as  they  deem  just  and  reasonable  for  per- 
forming their  duties,  imposed  under  Article  VIII.  Chapter  85, 
whioh  includes  the  issuing  of  warrants.  For  filing  canceled 
county  warrants,  the  oounty  olerk  is  entitled  under  the  t>ro- 
vislons  of  Section  11781  to  a fee  of  five  cents  for  filing 
eaoh  oanoeled  oounty  warrant. 
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II. 


You  ask  what  fees  you  are  entitled  to  for  canceling 
and  filing  school  warrants.  We  are  unable  to  find  any  statute 
requiring  you  to  cancel  and  file  school  warrants.  Under  the 
provisions  of  Seotlon  93$6,  R.  8.  Mo.  1929,  the  county  treasur- 
er is  made  the  oustodian  of  all  moneys  for  school  purposes  be- 
longing to  the  different  districts  until  nald  out  on  warrants, 
duly  issued  by  the  order  of  the  board  of  dlreotor6.  to  the 
treasurer  of  some  town,  city  or  consolidated  district. 


Under  the  provisions  of  Section  9267,  R.  S.  Mo.  1929, 
the  county  or  township  treasurer  is  required  to  settle  his 
aocounts  with  the  county  oourt  at  its  first  and  third  regular 
terms  each  year  and  it  is  made  the  duty  of  the  oourt  to 
examine  the  vouchers,  receipts,  orders  and  warrants  unon  which 
any  payments  were  made,  and,  if  satisfied  that  such  payments 
are  correct,  to  make  an  order  of  record  attesting  same.  Said 
section,  however,  does  not  require  the  county  court  or  clerk 
to  oanoel  said  school  warrants,  or  the  clerk  to  file  same  in 
his  office.  Section  12146  specifically  requires  the  court 
to  cause  the  clerk  -to  oanoel  county  warrants  and  3ectlon  12147 
makes  it  the  duty  of  the  clerk  to  file  all  canceled  county 
warrants. 


Sinoe  the  statute  does  not  make  it  the  duty  of  the 
county  clerk  to  canoel  and  file  school  warrants  and  conse- 
quently allows  no  fee  therefor,  it  is  the  opinion  of  this  of- 
fice that  the  oounty  clerk  is  entitled  to  no  fee  for  c&noeling 
and  filing  school  warrants. 


Youri  very  truly, 


APPROVED: 


J.  E.  TAYLOR 

Assistant  Attorney-General. 


ROY  McKITTRlCK 

Attorney-General . 
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HIGH  PATROL— CONSTABLES — JUSTICES  Ob'  THE  PLACE:  Constables 
and  their  deputies  have  police  jurisdiction  over  the  whole 
county.  Highway  Patrolmen  are  not  vested  with  exclusive 
jurisdiction  of  policing  State  Highways  to  the  exclusion 
of  other  peace  officers. 

L 

Lay  28,  1935 


Hon.  Q.  Lm  Casteel, 

Supt.,  Missouri  State  Highway  iatrol, 
Jefferson  City,  ..issouri. 


Jeer  oir: 


This  department  acknowledges  receipt  of  your 
letter  and  enclosure  of  *..ay  22,  1935. 

Tour  letter  states  in  part  as  follows: 

"I  am  inclosing  you  letter  I have 
received  from  the  Commanding  Officer 
of  Troop  'C*,  relative  to  an  opinion 
to  be  rendered  by  your  Department. 

"I  will  appreciate  it  very  much  if 
we  could  have  this  at  an  early  dete,- 
due  to  the  fact  that  matters  of  this 
kind  are  continually  coming  up  through- 
out the  State." 


Tour  enclosure  is  too  lengthy  to  set  out  in  full 
and  hence  we  take  the  liberty  of  setting  out  the  substance 
therein  contained. 

Complaint  is  made  of  the  practice  of  maintaining 
speed  traps,  urticularly  in  at.  Louis  County,  although 
It  is  stated  that  they  are  now  spreading  outside  of 
dt.  Louis  County.  It  is  complained  that  the  net  result 
of  such  practice  has  been  the  slowing  down  of  traffic, 
the  increasing  of  hazards  on  the  highways,  and  the  un- 
doing of  the  results  of  the  efforts  of  the  d.issouri  State 
Highway  Eatrol  la  educating  and  regulating  the  traffic  on 
the  highways.  It  is  alleged  that  the  only  possible  profit 
to  anyone  has  been  the  added  fees  which  come  into  the  hands 
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of  certain  "Constables  and  their  fee-grabbing  Justices". 

The  question  is  raised  whether  the  Act  creating  the 
Missouri  State  Highway  Patrol  "Tests  the  exclusive 
jurisdiction  of  policing,  on  highways  constructed  and 
maintained  by  the  State  Highway  Commission,  and  the  regula- 
ting of  the  movement  of  traffic  thereon,  in  the  State 
Highway  Patrol,  to  the  exclusion  of  all  other  officers." 
Another  question  raised  is  whether  constables  and  their 
deputies  are  limited  to  their  respective  townships  in 
making  arrests  for  violations  of  the  law,  or  whether  their 
powers  and  duties  extend  over  the  entire  county. 


I. 


CONSTABLES  a Hi)  TKH1R  DEPUTIES  ARE  NOT 
LIMITED  TO  THEIR  RESPECTIVE  TOWNSHIPS  IN 
MAKING  ARRR3T3  FOR  VIOLATIONS  OF  LAW. 
THEIR  POwSRS  AND  DUTIES  EXTEND  OVER  THE 
ENTIRE  COUNTY. 


Section  11756,  R.  S.  Mo.  1929,  sets  out  the 
general  powers  and  duties  of  a constable,  as  follows: 

"Constables  may  serve  warrants,  writs  of 
attachments,  subpoenas  and  all  other  process, 
both  civil  and  criminal,  and  e;  ercise  all 
other  authority  conferred  upon1  €Sem  by  law 
throughout  their  respective  counties . 


In  the  case  of  Huhn  v.  Lang,  122  Mo.  600,  1.  c.  606, 
the  court  said: 

"The  duties  and  powers  of  the  constable 
within  the  jurisdiction  of  a justice  are 
identical  with  those  of  a sheriff  * * " 


Section  11516,  R.  S.  Mo.  1929,  sets  out  the  duties 
of  sheriffs  in  part  as  follows: 

"Every  sheriff  shall  be  a conservator  of  the 
peace  within  his  county  * * 
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In  the  case  of  Jones  v.  State,  (Tex.)  65  S.  W. 
92,  the  court  defines  the  terms  "conservators  of  the 
peace"  and  "peace  officers"  thus: 


"According  to  the  dictionaries,  a con- 
servator is  a preserver  or  maintainor. 

See  1 Rap.  Law  Diet.;  Cent.  Diet,  a 
conservator  of  the  peace  is  an  officer 
authorized  to  preserve  or  maintain  the 
public  peace.  Id.  It  would  therefore 
seem  to  follow  that  one  who  is  authorized  • 
to  preserve  or  maintain  the  public  peace 
is  a peace  officer." 


The  question  is  raised  whether  constables  and 
their  deputies  are  limited  to  their  respective  townships 
in  making  arrests  for  violations  of  the  law,  or  whether 
their  powers  and  duties  extend  over  the  entire  county. 


In  the  case  of  The  State  v.  Pollock,  49  Mo*  App. 

445,  1.  c.  447,  the  eourt  said: 

"It  was  stated  at  the  argument  that  the 
exclusion  of  evidence  showing  defendant’s 
official  character  was  on  the  ground  that 
he  was  not  in  the  township  of  which  he  was 
constable.  This  is  not  a sufficient 
objection.  He  was  In  the  cotmty  in  which 
iil - t jyfisnlp  was  located,  end  as  suoE 
officer  he  had  powers  and  duties  over  the 
entire  countv.  R.  S.  1889,  sec.  2380" 

(now  sec.  11756,  R.  S.  ko.  1929,  supra). 


It  is  evident  from  the  foregoing  that  constables 
and  their  deputies  are  conservators  of  the  peace  or 
peace  officers  and  as  such  are  charged  with  the  duty  of 
enforcing  all  laws  within  their  respective  counties. 
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II. 


ACT  CHEATING  LIS50URI  STATE  HIGHWAY 
PATHOL  DOSS  NOT  TEST  EXCLUSIVE  JURIS- 
DICTION OF  POLICING  STATS  HIGHWAYS  IN 
THE  STATE  HIGHWAY  PATHOL,  TO  THE  EX- 
CLUSION OF  OTHER  PEACS  OFFICERS. 


Section  1 of  the  1931  Session  AOts,  page  231, 
creates  the  "Missouri  state  highway  patrol"  and  provides 
in  part  as  follows: 

" * 4 * but  the  powers  and  duties  hereby 
conferred  on  the  members  of  such  patrol 
shall  be  supplementary  to  and  in  no  way  a 
limitation  on  the  powers  and duties  of 
sheriffs , polio e officers,  or  other  peace 
offioers  of  this  state." 


Section  12  of  the  same  ^ct  provides: 

"It  shall  be  the  duty  of  the  patrol  to 
police  the  highways  constructed  and  Main- 
tained by  the  commission;  to  regulate  the 
movement  of  traffic  thereon;  to  enforce 
thereon  the  laws  of  this  state  relating  to 
the  operation  and  use  of  vehicles  on  the 
highways;  to  enforce  and  prevent  thereon 
the  violation  of  the  laws  relating  to 
the  size,  weight,  and  speed  of  commercial 
motor  vehicles  and  all  laws  designed  to 
protect  and  safeguard  the  highways  con- 
structed and  maintained  by  the  commission. 
It  shall  be  the  duty  of  the  patrol  whenever 
possible  to  determine  persons  causing  or 
responsible  for  the  breaking,  damaging  or 
destruction  of  any  improved  hard  surfaced 
roadway,  structure,  sign  markers , guard 
rail  or  any  other  appurtenance  constructed 
or  maintained  by  the  commission  and  to 
arrest  persons  criminally  responsible 
therefor  and  to  bring  them  before  the 
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proper  officials  for  prosecution* 

It  shull  be  the  duty  of  the  patrol  to 
cooperate  with  the  secretary  of  state 
and  the  motor  vehicle  commissioner  in 
the  collection  of  motor  vehicle  registra- 
tion fees  and  operators  and  chauffeurs 
licenses  and  to  cooperate  with  the  state 
inspector  of  oils  in  the  collection  of 
motor  vehicle  fuel  taxes. H 


The  question  is  raised  whether  Section  12,  supra, 
"vests  the  exclusive  jurisdiction  of  policing,  on  highways 
constructed  and  maintained  by  the  State  Highway  Commission, 
and  the  regulating  of  the  movement  of  traffic  thereon,  in 
the  State  Highway  Patrol,  to  the  exclusion  of  all  other 
officers.** 


In  the  case  of  Gendron  v.  Dwight  Chapin  & Co*, 

37  3.  W*  (2d)  466,  1.  c.  488,  225  ko.  App.  466,  the  court 
said:  v 


"In  construing  the  aot,  we  are  bound  to 
ascertain  and  give  effect  to  the  inten- 
tion of  the  Legislature  as  expressed  in 
the  statute,  and,  where  the  meaning  of 
the  language  used  is  plain,  it  must  be 
given  effect  by  the  courts  (Betz  v. 

Kansas  City  So.  ky.  Co.,  314  ko.  390, 

284  l>.  >i.  455,  461;  Grier  v.  ky.  Co., 

286  ko.  loc.  cit.  534,  228  S.  W.  loc.  cit. 
457;  Sleyster  v.  £•  Donzelot  & Son  (ko. 
App.)  25  3.  W*  (2d)  loc.  cit.  148),  and 
this  without  regard  to  the  results  of  the 
construction  or  the  wisdom  of  the  law  as 
thus  construed  (State  ex  rel.  v.  Wilder, 

206  jo.  541,  105  5*  W.  272),  and  we  have 
no  right,  by  construction,  to  substitute 
any  ideas  concerning  legislative  intent 
contrary  to  those  unmistakably  expressed 
in  the  legislative  words  (Clark  v.  kailroad 
Co.,  219  ko.  loc.  cit.  534,  118  S.  W.  loc. 
cit.  44)." 


Section  1,  supra,  of  the  A.ct  creating  the  LIfsoutI 
State  Highway  Patrol  provides  in  clear  and  unambiguous 
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language  that  the  powers  and  duties  conferred  on  members 
of  the  patrol  are  supplementary  to  and  in  no  way  a limita- 
tion on  the  powers  and  duties  of  sheriffs,  police  officers, 
or  other  peace  officers  of  this  state. 

From  the  foregoing,  we  are  of  the  opinion  that 
the  act  creating  the  State  Highway  Patrol  does  not  vest 
the  exclusive  Jurisdiction  of  r©licln6»  on  state  highways, 
and  the  regulating  of  the  movement  of  traffic  thereon, 
in  the  State  Highway  Patrol,  to  the  exclusion  of  all 
other  officers.  We  realize  the  need  of  curbing  speed 
traps  and  the  evils  which  attend  such  practice.  However, 
as  our  courts  have  repeatedly  held,  we  have  no  right,  by 
construction,  to  substitute  any  ideas  concerning  legislative 
intent  contrary  to  those  unmistakably  expressed  in  the 
legislative  words. 


III. 


PROSECUTIONS  BEFORE  JUSTICES  OF  THE 
PEACE  FOR  MISDEMEANORS  MUST  BE  BY  IN' 
FORMATION  MADE  BY  THE  PROSECUTING 
ATTORNEY  OF  THE  COUNTY  IN  WHICH  THE 
OFFENSE  MAY  BE  PROSECUTED,  OTHERWISE 
JUSTICES  SUBJECT  TO  OUSTER. 


Until  the  Legislature  enacts  such  laws  as  are 
necessary  to  prohibit  such  practice,  some  remedy  may  be 
afforded  in  seeing  to  it  that  the  following  procedure  is 
carried  out  in  proceedings  before  justices  of  the  peace 
in  the  case  of  misdemeanors. 

Section  3414,  R.  S.  Mo.  1929,  provides  as  follows; 

"Justices  of  the  peace  shall  have  con- 
current original  Jurisdiction  with  the 
circuit  court,  coextensive  with  their 
respective  counties  in  all  cases  of  mis- 
demeanor, except  in  cities  having  courts 
exercising  exclusive  jurisdiction  in 
criminal  cases,  or  as  otherwise  provided 
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by  law:  Provided,  that  all  prosecu- 
tions before  justices  of  the  peace  for 
mis demeanor  shall  be~ commenced  and 
prosecuted  In  the  township  wherein  the 
offense  Is  aTleged  to  have  been  committed: 
jProvl de d~?ur t her,  that  nothing  herein  con- 
tained shall  prevent  the  defendant  from 
talcing  a change  of  venue,  as  provided  for 
in  this  article." 


In  the  case  of  State  v.  Alford,  142  tuO.  App.  412, 

1.  c.  415,  127  S.  W.  109,  the  court  In  construing  the  above 
section,  said: 


"The  information  charges  that  the  offense 
was  committed  in  Jobe  township,  and  the 
prosecution  was  commenced  before  George 
W.  Johnson,  a justice  of  the  peace  of 
Johnson  township,  section  2748  of  the 
Revised  Statutes  1899,  as  amended  by  the 
act  of  the  Legislature  in  1907,  reads: 
’Provided,  that  all  prosecutions  before 
justices  of  the  peace  for  misdemeanor  shall 
be  commenced  and  prosecuted  in  the  township 
wherein  the  offense  is  alleged  to  have  been 
committed* . 

"We  had  occasion  to  pass  on  this  statute 
in  State  of  Llssouri  v.  Grant  Sexton,  at 
the  last  term  of  this  court,  and  we  there 
held  that  in  order  to  give  jurisdiction  in 
a aisdenanor  prosecuted  before  a justice  of 
the  peace,  that  the  prosecution  must  be 
Instituted  before  some  justice  of  the  peace 
in  the  township  where  it  is  claimed  the 
offense  was  committed.  It  is  a general  rule 
that  the  justice  of  the  peace  has  only  such 
jurisdiction  as  the  statute  confers  upon 
him,  and  that  the  facts  giving  such  juris- 
diction must  affirmatively  appear  on  the  face 
of  the  proceeding.  (Barnes  v.  Plessner,  121 
Lo.  App.  677,  97  S.  W.  626;  Shaw  v.  Railroad, 
110  Llo.  App.  561,  85  S.  W.  611;  Fatchen 
Durrett,  116  Lo.  App.  437,  92  S.  W.  721.) 
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••Tile  Legislature  has  the  right  to  say 
in  what  jurisdiction  statutory  mis- 
demeanors shall  be  prosecuted  and  to  make 
that  jurisdiction  exclusive.  (State  v. 
Gordan,  60  Lo.  383;  State  v.  Hall,  189 
U>.  262,  87  S.  W.  1181.) 

"In  the  case  of  State  v.  Sexton,  3upra, 
the  authorities  upon  this  point  are  col- 
lected, and  we  re-affirm  what  we  said  in 
that  case." 


Although,  as  we  have  stated,  constables  and  their 
deputies  are  not  limited  to  their  respective  townships  in 
making  arrests  for  violations  of  the  law,  yet  we  are  of  the 
opinion  that  by  virtue  of  Section  3414,  supra,  in  order  to 
give  jurisdiction  in  a misdemeanor  prosecuted  before  a 
justice  of  the  peace,  the  prosecution  must  be  instituted 
before  some  justice  of  the  peace  in  the  township  where  it  is 
alleged  the  offense  was  committed.  In  other  words,  if  a 
constable  or  deputy  constable  arrests  a traffic  violator 
outside  of  his  township,  but  in  his  county,  he  can  not  take 
the  alleged  violator  back  to  his  township  to  be  tried  before 
a justice  of  the  peace,  but  must  bring  him  before  a justice 
of  the  peace  in  the  township  where  it  is  alleged  the  offense 
was  committed. 


section  3415,  k.  8.  mo.  1929,  provides  as  follows: 

"Prosecutions  before  justices  of  the  peace 
for  misdemeanors  shall  be  by  information, 
whiich  shall  set  forth  the  offense  in  plain 
and  concise  language,  with  the  name  of  the 
person  or  persons  charged  therewith:  Pro- 
vided. that  if  the  name  of  any  such  person 
is  unknown,  such  fact  may  be  stated  in  the 
information,  and  he  may  be  charged  under 
any  fictitious  name;  and  when  any  person  has 
actual  knowledge  that  any  offense  has  been 
committed  that  may  be  prosecuted  by  informa- 
tion, he  may  make  complaint,  verified  by  his 
oath  or  affirmation,  before  any  officer 
authorized  to  administer  oaths,  setting 
forth  the  offense  as  provided  by  this  sec- 
tion, and  file  same  with  the  justice  of  the 
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peace  having  Jurisdiction  of  the  offense, 
or  deliver  same  to  the  prosecuting 
attorney ; and  whenever  the  prosecuting 
attorney  has  knowledge,  information  or 
belief  that  an  offense  has  been  committed, 
cognizable  by  a Justice  of  the  peace  in 
his  county,  or  shall  be  informed  thereof 
by  complaint  made  and  delivered  to  him  as 
aforesaid,  he  shall  forthwith  file  an  in- 
formation with  a Justice  having  Jurisdic- 
tion of  the  offense,  founded  upon  or 
accompanied  by  such  complaint. " 


Section  3416,  R.  S.  ^o.  1929,  provides  as  follows: 

"All  such  informations  shall  be  made  by  the 
prosecuting  attorney  of  the  county  in  which 
the  offense  may  be  prosecuted,  under  his  oath 
of  office,  and  shall  be  filed  with  the  Justice 
as  soon  as  practicable,  and  before  the  party 
or  parties  accused  shall  be  put  upon  their 
trial,  or  required  to  answer  to  the  charge 
for  which  they  may  be  held  in  custody: 
Provided,  that  complaints  subscribed  and 
sworn  to  by  any  person  competent  to  testify 
against  the  accused  may  be  filed  with  any 
Justice  of  the  peace,  and  if  the  justice  be 
satisfied  that  the  accused  is  about  to  escape, 
or  has  no  known  place  of  permanent  residence 
or  property  in  the  county  likely  to  restrain 
him  from  leaving  for  the  offense  charged,  he 
shall  immediately  issue  his  warrant  and  have 
the  accused  arrested  and  held  until  the 
prosecuting  attorney  shall  have  time  to  file 
an  inf ormation. " 


Section  2162,  R.  S.  lio.  1929,  provides  that: 

"livery  Justice  of  the  peace  who  shall  be  con- 
victed of  bribery,  perjury  or  other  infamous 
crime,  or  of  any  misdemeanor  in  office,  shall 
be  remove d~7rom  office." 


Hon.  B.  L.  Casteel 
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It  i 8 to  be  noted  that  prosecutions  before  justices 
of  the  peace  for  misdemeanors  shall  be  by  information,  and 
further  that  such  information  must  be  made  by  the  prosecuting 
attorney  of  the  county  in  which  the  offense  may  be  prosecuted. 
It  has  been  the  common  practice,  as  we  understand  it,  for 
certain  constables  and  their  deputies  in  "cruising  the  high” 
ways"  to  mate  arrests  and  instead  of  trying  them  before  a 
justice  of  the  peace  in  the  township  where  it  is  claimed  the 
offense  was  committed,  to  oause  the  alleged  violator  to 
drive  back  to  his  own  township  to  appear  before  a justice. 

As  we  have  pointed  out,  this  is  clearly  in  violation  of 
Section  3414,  supra.  Furthermore,  when  the  alleged 
violator  is  brought  before  the  Justice,  the  general  practice 
is  for  the  latter  to  inquire  of  the  officer  the  nature  of 
the  charge  and  then  the  question  of  guilty  or  not  guilty. 

In  the  usual  case  the  alleged  violator  will  plead  guilty 
and  pay  his  fine  rather  than  put  up  a cash  bond  and  be 
forced  to  return  a good  distance  to  stand  trial,  for,  as 
happens  in  the  average  case,  the  alleged  violator  may  live 
a good  distance  from  the  scene  of  the  alleged  offense. 

We  are  of  the  opinion  that  under  Sections  3415 
and  3416,  supra,  when  an  alleged  violator  is  brought  by  a 
constable,  deputy,  or  peaoe  officer,  as  the  case  may  be, 
before  a justice  of  the  peace  oharged  with  a misdemeanor, 
before  the  party  or  parties  accused  shall  be  put  upon  their 
trial  or  required  to  answer  to  the  charge  for  which  they 
may  be  held  in  custody,  or  before  any  punishment  can  be 
meted  out,  an  information  must  be  obtained  from  the  prosecut- 
ing attorney  of  the  county  in  which  the  offense  occurred. 

This  is  mandatory  under  the  statutes  and  any  Justice  of  the 
peace  who  attempts  to  oause  a person  to  stand  trial,  answer 
to  the  charge,  and  to  mete  out  punishment  without  the  alleged 
offender  being  apprized  of  the  nature  of  his  offense  by  in- 
formation, is  guilty  of  misdemeanor  in  office  and  subject  to 
ouster  as  set  out  in  dectlon  £162,  supra. 

Although,  as  we  have  stated,  it  is  mandatory  under 
the  statutes  that  an  information  be  obtained  from  the  prose- 
cuting attorney  of  the  county  in  which  the  offense  occurred, 
it  is  not  imperative  on  the  prosecuting  attorney  to  file  an 
information  on  the  mere  filing  of  a complaint  with  him  by 
one  having  knowledge  that  an  offense  has  been  committed. 

The  court  in  the  case  of  State  v.  Ransberger, 

106  Mo.  135,  1.  c.  137,  on  holding  that  the  prosecuting 
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attorney  may,  In  hla  discretion,  file  an  Information  or  re- 
fuse to  do  so  If  a complaint  be  filed,  said: 

"Judge  Ellison,  after  reviewing  the  law  as 
to  the  nature  and  attributes  of  an  informa- 
tion, and  the  method  of  its  presentation 
to  the  court,  adds:  'From  these  considera- 
tions, it  would  be  clear  to  the  legal  mind 
that  a common-law  information  is  one  that 
is  intrusted  solely  to  the  discretion 
of  our  state  attorney  to  be  given  or  with- 
held nt  his  will,  unhampered  by  statutory 
restraint,  and,  as  the  case  in  some  respects 
presents  a constitutional  question  it  be- 
comes, under  our  conclusion  herein,  of  great 
public  importance,  that  the  opinion  of  the 
Supreme  Court  should  be  taken. * " 


From  the  foregoing,  we  are  of  the  opinion  that  the 
prosecuting  attorney  may,  in  his  discretion,  file  an  informa- 
tion or  refuse  to  do  so  if  a complaint  be  filed,  and  if  such 
can  not  be  obtained,  the  justice  of  the  peace  can  not  hold 
the  alleged  violator,  but  must  free  him.  The  prosecuting 
attorney  should  have  knowledge,  that  is,  be  reasonably  convinced, 
not  only  that  an  offense  has  been  committed,  but  that  the  accused 
committed  it.  v/henever  an  information  is  sought  from  the 
prosecuting  attorney  upon  a complaint  and  he  be  reasonably  con- 
vinced that  the  accused  has  not  violated  the  law  as  charged  by 
the  peace  ofricer,  but  that  the  accused  has  run  into  a "so-called 
trap",  he  may,  in  his  discretion,  refuse  to  file  the  information. 

The  above  procedure  must  be  carried  out  by  peace 
officers  who  bring  alleged  violators  before  justices  of  the 

peace. 


Respectfully  submitted, 


»Vk.  OhR  SAWYERS 
assistant  Attorney-General. 


aPPhOYEi): 
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(acting)  Attomey-Geoieral. 
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MOTOR  VEHICLES:  If  a person  in  good  faith  leases  motor  vehicle 

to  transport  property  belonging  to  him  ovar 
the  highways,  then  neither  lessor  or  le®ee 
are  subject  to  regulation  of  Public  Service 
Commission, 


August  13*  1935* 


Hon.  3,  15.  Casteel 
Superintendent 

.Missouri  State  Highway  Patrol 
Jefferson  City.  Missouri 


Dear  Colonel: 


This  is  to  acknowledge  your  letter  as  follows: 

"The  inclosed  letter  from  Capt.  Lewis 
3.  Howard.  Commanding  Officer  of 
Troop  "D"  of  the  Missouri  State  High- 
way Patrol  is  self-explanatory. 

"Will  you  kindly  furnish  this  Depart- 
ment with  an  opinion  on  the  points 
mentioned." 


Captain  Howard*s  letter  provides  as  follows: 

"1.  Request  that  a ruling  be  obtained 
from  the  Attorney  general  as  to  the 
legality  of  leases  on  motor  trucks  for  a 
period  of  ten  days  or  less,  as  to  whether 
or  not  the  lessor  of  the  truck  would 
come  under  the  supervision  of  the  Public 
Service  Commission,  taking  it  for  grant- 
ed that  he  receives  compensation  for  this 
truck  during  the  period  of  the  lease. 

w2.  We  give  you  two  specific  cases  as 
follow: 

"(a)  Ashley  Mixon  Company,  who 
handles  canning  machinery,  leased  a 
truck  for  a period  of  five  days  from 
John  1 oe  to  haul  a quantity  of  canning 
factory  machinery  from  Springfield  to 
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Southeast  Missouri,  and  was  to  pay 
John  Doe  on  a mileage  basis*  The 
•achinery  belonged  to  the  Ashley 
Mixon  Company  and  this  Company  hired 
the  driver  for  this  truck*  .vould 
either  the  lessor  or  the  lessee  be 
subject  to  the  lavs  of  the  Publio 
Service  Commission? 

"(b)  The  Ajax  Pipe  Line  Company 
leased  an  Oklahoma  truck,  vhloh  was 
also  bearing  Missouri  license  plates,' 
for  a period  of  ten  days,  to  move  a 
quantity  of  pipe  belonging  to  the 
Ajax  Pipe  Line  Company  from  Dixon  to 
Washington*  In  this  case  the  lessor 
of  the  truck  continued  to  drive  same 
for  a fixed  amount  a day  for  his 
services  and  the  services  of  the 
truck,  would  either  the  lessor  or 
the  lessee  in  this  case  be  subject 
to  the  laws  of  the  Public  Service 
Commi. si on i " 


In  the  case  of  Schwartsman  Service  v*  3tahl  et  al., 
60  F*  (24)  1034,  the  District  Court  of  the  western  District 
of  Missouri,  Central  Division,  said,  in  construing  the  Act 
pertaining  to  the  transportation  of  persons  and  property  by 
motor  vehicles,  page  1037 : 

"It  is  obvious,  in  viev  of  the  evidence 
before  the  court,  that  it  vas  needful 
legislation  not  only  to  limit  the  number 
of  motor  vehicles  in  use  on  the  high- 
ways* both  as  common  carriers  and  con- 
contract  haulers,  but  in  like  manner  to 
supervise  and  regulate  them  in  the 
matter  of  the  sice  of  the  trucks,  the 
character  of  business  done,  and  the 
responsibility  of  the  operators.” 


The  Public  Service  Commission  has  the  right  to 
regulate  the  transportation  of  persons  and  property  for 
hire  by  motor  vehicles  over  the  highways  of  this  State.  Laws 
of  Missouri,  1931,  page  304* 
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Section  5204 . Lavs  of  Missouri.  1931.  pa0e  304. 
provides  In  part  as  follows* 

"(b)  Tho  term  ‘motor  carrier* * when 
used  In  thl 8 act.  means  any  person, 
firm,  partnership,  association,  joint- 
stock  company,  corporation,  lessee, 
trustee.  or  receiver  appointed  by  any 
court  whatsoever,  operating  any  motor 
vehicle  with  or  without  trailer  or 
trailers  attached,  upon  any  public  hlgi- 
way  for  the  transportation  of  persons 
or  property  or  both  or  of  providing  or 
furnishing  such  transportation  service, 
for  hire  as  a common  carrier.  ***** 

"The  term  'contract  hauler.'  when  used 
in  this  act.  means  any  person,  firm  or 
corporation  engaged,  as  his  or  its 
principal  business.  In  the  transportation 
for  compensation  or  hire  of  persons  and/ 
or  property  for  a particular  person, 
persons,  or  corporation  to  or  from  a 
particular  place  or  plaoes  under  special 
or  individual  agreement  or  agreements 
and  not  operating  as  a common  carrier 
and  not  operating  exclusively  within  the 
corporate  limits  of  an  incorporated  city 
or  town,  or  exclusively  within  the 
corporate  limits  of  such  city  or  town 
and  its  suburban  territory  as  herein 
defined. " 


Section  5265  provides  for  certain  exemptions  to  which 
the  provisions  of  the  Act  do  not  apply.  Section  5260.  Laws 
of  Missouri.  1931.  page  316.  provides  in  part  as  follows) 

■*  * * Provided,  the  provision  of  this 
act  shall  not  apply  to  trucks  of  one  and 
one-half  ton  capacity  and  less." 

For  the  purpose  of  this  opinion  we  assume  that  the 
trucks  mentioned  in  your  letter  were  of  greater  capacity  than 
one  and  one-half  tons,  and  when  we  dlude  to  a truck  hereafter 
we  assume  that  it  is  a truck  not  within  the  exemption  of 
Section  5280. 
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The  “et  giving  the  Publio  Service  Commission  the 
right  to  regulate  the  transportation  of  persons  or  property 
for  hire  over  the  highways  of  this  State  did  not  give  the  Comml 
sion  any  right  to  regulate  Individuals  In  transporting 
property  belonging  to  suoh.  In  other  words*  If  a person 
owns  a truck  such  way  transport  his  property  without  com- 
plying with  the  provisions  of  the  act.  A person  owning  a 
truck  might  likewise  lease  said  truck  to  an  Individual  and 
as  long  as  said  lease  agreement  was  a bona  fide  and  good 
faith  transaction  and  not  a mere  subterfuge  in  order  to 
clroumvent  the  Public  Service  Commission  Act*  then.  In  our 
opinion,  the  person  leasing  the  truck,  or  the  person  to 
whom  the  truck  was  leased,  would  not  be  subject  to  the  laws 
of  the  Public  Service  Commission. 

Applying  the  above  premise  to  the  question  asked 
It  would  be  our  opinion  that  neither  the  lessor  or  the 
lessee  of  the  truek.  which  hauled  the  machinery  belonging 
to  the  Ashley  Mixon  Company,  would  be  subject  to  the  Public 
Service  Commission,  as  we  assume  that  the  Ashley  Mixon 
Company  In  good  faltF“leaeed  said  truek  and  hauled  Its  own 
materials. 


our  answer  to  your  second  question  will  be  the  ame 
as  to  the  first. 

As  to  whether  or  not  the  leasing  of  a truck  oy  the 
owner  to  another  In  order  to  avoid  the  jurisdiction  of  the 
Public  Service  Commission  would  be  a question  of  fact  to 
determine  the  good  faith  of  such  arrangement.  If  the  owner 
of  a truck  is  cn._.a;jcd  in  the  business  of  leasing  same  solely 
to  avoid  regulation  by  the  Public  Service  Commission,  then. 

In  our  opinion,  said  person  would  be  a "motor  carrier”  within 
the  meaning  of  the  act  because  said  aot  provides  specifically, 
"or  of  providing  or  furnishing  suoh  transportation  service, 
for  hire  as  a com. on  carrier."  If  you  find  any  owner  who 
leases  trucks  as  a subterfuge  to  avoid  regulation  by  the 
Public  Service  Conmisslon,  then  it  would  be  your  duty  to 
cause  said  person  to  comply  with  the  provisions  of  the  act. 

Ho v. aver,  an  isolated  case  (as  we  understand  your  present 
inquiry)  would  not  bring  the  lessor  of  the  truck  within  the 
provisions  of  the  act. 
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As  to  the  lessee  procuring  license  plates, if  such 
has  the  use  of  the  truck  under  lease  agreement  for  a period 
greater  than  ten  days*  see  our  opinions  dated  December  31, 
1934*  and  June  20,  1936,  to  Honorable  B.  M.  Casteel  and 
Honorable  V.  H.  Steward,  respectively.  Copies  of  these 
opinions  will  be  supplied  if  desired. 


Yours  very  truly. 


James  L,  HarnBostel 
Assistant  Attorney -General 


APfR  OVED* 
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MOTOR  VEHICLES  - Tractors  used  in  construction  work  naed 
not  have  license. 


Col.  B.  Marvin  Casteel, 
jup  * t . otate  highway  Prtrol, 
Jefferson  City,  Missouri. 


Dssr  Jlr: 


On  December  18,  1934  this  department 
rendered  you  an  opinion  with  reapect  to  the 
licensing  of  caterpillar  tractors  used  on  the 
highways  of  the  Jtate  of  Missouri,  oone  Misun- 
derstanding has  resulted  from  the  rendition  of 
this  oplhlon,  tnd  we  desire  to  clarify  the 
holding  therein. 

The  only  traotora  that  need  be  licensed 
are  those  driven  upon  the  highways  of  the  state. 
If  the  traotors  In  question  are  being  used  In 
the  construction  of  a new  road,  or  In  like  work, 
there  Is  no  nood  for  said  tractors  to  be  licensed 
Inasmuch  as  the  license  fee  is  a fee  paid  for 
the  use  of  the  highways  of  the  Jtate  of  Missouri. 


Very  truly  yours. 


JOHN  W.  HUFFMAN,  Jr., 
assistant  .attorney  General. 
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UGiaRIT^NCiii  TAi:  j$Lnt  bank  accounts  not  subject  to  tax. 

Irrevocable  trust  with  reservation  of  life 
income  to  grantor  subject  to  tax. 


Hovembor  5,  1956. 


I I' 


c, 


~r.  Harry  J.  Cantwell, 
attorney  at  Law, 

~aln  & locust  streets, 
*>t*  Louis,  Missouri. 


Lear  oir: 


Thie  depart. -ent  is  in  receipt  of  your  letter  re~ 
questing  at;  opinion  ae  to  the  following  state  of  facts: 


" * * # a certificate  of  deposit 
^ade  :-cyuble  to  barah  &«  or  usan 
5im,rd0i|e  for  *&0,S&6»03;  each  in 
the  bank  in  the  name  of  Careh  S. 
or  Susan  bltaoonc,  (28,720.69.  Both 
of  these  Items  are  in  addition  to 
the  crocs  estate  as  previous  mentioned* 

’’There  is  in  addition  to  these  two 
ite-as  found  In  the  estate,  a third 
iter:  on  which  I neinly  desire  the 
opinion  of  your  office,  which  le  as 
follows : 

"On  the  17th  day  of  uctober,  1929,  the 
deceased  executed  an  Indenture  of  Trust, 
whereby  she  refers  to  herself  ae  s 
'jjonor*  and  a.  signed,  transferred  and 
delivered  certain  personal  property, 
sons l#t lie  of  stock  and  bonds,  whlsch 
are  itemised  in  the  trust  agreement, 
which  had  been  trancf erred  and  sold  in 
some  instances  until  how  the  sum  In 
the  trust  estate  is  v50, 516*73.  The 
Lt.  Louis  Union  Trust  Company  Is  made 
the  trustee  of  this  sum  to  be  used  for 
thie  purpose  - that  they  shell  have 
full  po*  er  and  authority  to  aanage  and 
control  the  trust  estate  and  power  and 


Mr.  harry  J.  Cast veil 


November  5,  1990 


authority  to  aell,  exchange,  lease, 
rent,  mortgage,  pledge,  assign,  transfer 
or  otherwise  dispose  of  all  or  any  part 
thereof,  upon  suoh  tens  and  conditions 
as  it  may  see  fit,  and  after  paying 
all  reasonable  costs  and  expenses  in- 
curred , shall  pay  oxer  the  entire  net 
income  in  equal  monthly  or  other  convenient 
installments  unto  the  said  •uonor*  for 
and  during  her  natural  life,  and  after  the  date 
of  the  Donor's  death,  the  entire  trust 
estate  and  undistributed  Income  shell  be 
divided  into  four  equsl  shares,  to  be 
disposed  of  by  bequests  to  eertsln  rela- 
tives mentioned  in  the  truet  agreement. 

"i’lease  advise  me  If,  in  tanking  this 
estate  up  for  taxation  purposes,  I should 
assess  taxes  on  this  tru*t  estste  end  on 
the  Money  held  jointly  by  the  deoCaaed 
and  her  sister." 


In  reply  to  your  question  with  reference  to  Joint  bank 
accounts,  1 wish  to  say  that  there  is  no  inheritance  tax  asseeaed 
against  the  eurvlvor,  provided  the  property  has  been  held  in  the 
names  of  one  or  sore  persons  as  Joint  tenants  with  right  of  sur- 
vivorship and  not  as  tenants  in  common.  If  they  bold  the  property 
as  tenants  in  common,  the  interest  passing  by  reason  of  the  death 
of  one  of  the  Jo’nt  depositors  is  subjeet  to  inheritance  tax: 
hovever,  where  they  hold  es  Joint  tenants  with  right  of  survivor- 
ship, the  Joint  deceit  agreement  ie  sufficient  to  pees  the  title 
to  the  survivor  without  any  inheritance  tax. 

section  5400,  R.*>.  mo.  19£9  provides  in  part  as  follows: 

"tthen  a deposit  shall  have  been 
made  by  any  person  in  the  name  of 
aueh  depositor  and  another  person 
and  in  fora  to  be  paid  to  either, 
or  the  survivor  of  them,  suoh  deposit 
thereupon  and  any  additions  thereto 
made  by  either  of  suoh  persons,  upon 
the  making  thereof,  sliall  become  the 
property  of  suoh  persona  as  joint 
tenants,  and  the  same,  together  with 
all  lntorost  thereon,  shall  bo  held 
for  the  exelualve  use  of  the  persona 
eo  named,  and  may  be  paid  to  either 
during  the  life  tine  of  both,  or  to 
the  survivor  after  the  death  of  one 
of  them.* 
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lu  the  very  recent  oese  of  fdurphy  ?•  Rolf  a , (Jap.  Ct.  Mo*) 
45  J* 9.  (24)  1079,  decided  February  C,  1932,  Judge  Hagland, 
after  quoting  ^action  5400,  supra,  said: 

"is  construed  by  this  court  in 
t?,o  recent  eases,  the  statute 
gives  rise  to  a presumption  that 
a deposit  made  within  its  purview 
becomes  the  property  of  the 
depositors  as  Joint  tenants,  and 
in  the  absence  of  competent 
evidence  to  the  contrary,  actually 
fixes  the  ownership  of  the  fund 
in  the  persons  named  as  Joint 
tenants  with  the  attendant  right 
of  survivorship*  *mbruster  v* 

-mbruator,  326  Mo*  51,  31  3*9* 

(2d)  28;  Mississippi  Valley  Trust 
Co.  v.  w.mith,  320  Mo*  969,  9 
(2d)  58." 

In  view  of  the  foregoing,  it  is  apparent  that  each  of 
the  Joint  tenants  owns  the  whole  of  the  deposit,  so  that  upon 
the  death  of  one  there  is  no  transfer  of  ownership  and  therefore 
there  can  be  no  Inheritance  tax  assessed  against  the  survivor* 

In  answer  to  your  second  question,  It  appears  that  the 
trust  In  question  was  created  on  the  17th  day  of  October,  1925* 

section  570,  A.J*  Mo*  1929  (being  the  statute  with 
which  we  are  here  concerned)  provides,  as  far  as  la  pertinent, 
as  follows t 


"a  tax  shall  be  and  is  hereby 
loosed  upon  the  transfer  of  any 
property,  • • • ••  when  the  trans- 
fer is  made  by  a resident  or  by 
a non-resident  when  such  non-resident's 
property  is  within  this  state,  or 
within  its  Jurisdiction,  by  deed, 
grunt,  bargain,  sale  or  gift  made 
in  contemplation  of  the  death  of 
grantor,  vendor  or  donor,  or  intend- 
ing to  take  effect  in  possession  or 
enjoyment  at  or  after  such  death. 
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* * * Such  tax  shall  be  Imposed  -when 
any  person,  association,  institution 
or  corporation  actually  comes  into 
the  possession  and  enjoyment  of  the 
property,  Interest  therein,  or  Income 
therefro:.;,  whether  the  transfer 
thereof  is  made  before  or  after  the 
passage  of  this  law.” 

<e  recognize  that  the  very  purpose  of  the  provieion 
in  the  above  section  imposing  a tax  on  transfers  Intended  to 
toice  effect  in  possession  or  enjoyment  ut  or  rfter  death, 
is  to  cstabllah  a bar  to  frequent  attempts  to  transmit  estates 
to  beneficiaries,  unl^puired  by  the  payment  of  inheritance 
taxes,  by  means  of  trusts  or  conveyances  whereby  the  grantor 
reserves  the  beneflolal  enjoyment  of  the  property  during  hie 
life. 

This  department  on  i.oy  27,  1933,  in  an  opinion  rendered 
to  ~i.  iryor  a.  Stewart,  ruled  that  an  irrevocable  transfer  in 
trust  with  reservation  of  life  Income  to  the  grantor  was  not 
subject  to  the  inheritance  tax  laws  of  the  otate  of  klssouri. 

This  opinion  was  written  on  the  authority  of  the  caee  of  Lay  v. 
iieiner,  281  U.  23B.  However,  in  view  of  recent  decisions 
construing  this  case,  we  at  this  time  overrule  our  former 
opinion  and  now  hold  conveyances  of  this  nature  subject  to  tax. 

The  Supreme  Court  of  Connecticut  in  the  case  of  Blodgett 
v.  Guaranty  Trust  Co.,  114  Conn.  207,  in  holding  a conveyance 
similar  to  the  one  under  discussion  as  subject  to  the  inheritance 
tax,  despite  the  decision  of  the  Suprere  Court  of  the  United 
States  in  the  ease  of  ..ay  v.  Heiner,  eupr®,  said: 

"The  first  question  reserved  in  eeoh  case 
is:  iiid  the  property  which  was  the  sub- 

ject of  transfer  'pass  by  doed,  grant, 
or  gift. •• .intended  to  take  effect  in 
possession  or  enjoyment  at  the  death  of 
the  grantor  or  donor'  within  the  meaning 
of  th#  Connecticut  succession  tax  statute. 

In  force  at  the  date  of  the  deed,  or 
within  the  meaning  of  any  subsequent 
a.-encLkent  or  revision  of  said  succession 
tax  statute'/ 
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"Tha  original  Connect  lout  Act, 

Chapter  160,  rublic  Acts  1869,  Gee.  1, 
included  provision  for  a tax  on  ’pro- 
perty within  the  Jurisdiction  of  this 
3tata,  and  any  interest  theraln...... 

which  shall  pass. •••by  deed,  grant, 
sale,  or  gift  made  or  intended  to 
t:  effect  in  possession  or  enjoyuent 

after  the  death  of  the  grantor,  to  any 
;craon  in  trust  or  otherwise. ' In 
1897  (Public  acts.  Chap.  £01)  this 
provision  does  not  appear,  but  it  was 
restored  in  substance,  by  Gee.  3 of 
Chapter  332,  lubllc  acts  of  1915,  and 
has  since  continued  unchanged  in  any 
respect  materially  effecting  the 
present  inquiry.  General  Statutes 
(1916.)  Seoe.  1261-1271;  Public  Acts 
1929,  Chap*  299,  secs.  1 and  2}  General 
Statutes  (1930)  Chap.  77,  fieos.  1560, 

1.61. 

"Thie  court  has  not  had  occasion  to 
pass  directly  upon  the  question,  freed 
from  the  element  of  retrospective 
operation,  but  our  full  concurrence  with 
the  general  view  Just  stated  is  clearly 
indicated  in  Blodgett  v.  union  at  Hew 
Haven  Trust  Co.,  97  Conn.  405,  410, 

116  Atl.  906.  we  there  pointed  out 
that  the  'qualifying  and  enlarging 
phrase,'  'in  possession  or  enjoyment,' 
included  in  our  original  succession  tax 
Act  (Il-69)  , dropped  from  the  law  In  1097, 
and  reinserted  in  1915,  'aeries  the 
difference  between  a tax  on  the  privilege 
of  succeeding  to  the  property  of  a decedent, 
and  a tax  on  the  privilege  of  succeeding 
to  the  possession  and  enjoyment  of  pro- 
perty which  the  decedent  has  conveyed 
away  during  his  lifetime  reserving  only 
e right  to  the  Income  during  his  own  life. 

• . ♦ • 

"It  is  stated  in  klllllcen  v.  United  states 
(1931)  £63  U.  3.  IS,  19,  20,  51  3up.  Ct. 


I 
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324,  326,  that  In  the  Kelneclce  ease 
and  key  ▼.  Beiner  ’the  only  relev  nt 
question  was  one  of  construction,  whether 
(the  gifts)  were  of  the  clans  Intended 
by  Congress  to  be  taxable  under  Sec. 

402  (c)  as  transfers  "Intended  to  take 
effect  in  possession  or  enjoyment  nt  or 
after  death."* 

. . . . * 

"It  is  obvious  from  the  quotation  from 
the  opinion  In  X he  Eelnecice  case  which 
we  have  given  above,  that  the  decision, 
upon  which  the  succeeding  cases  relied, 
was  motivated  by  the  nature  of  the 
iedefral  estate  tax,  which  is  upon  the 
transfer  of,  rather  than  the  succession 
to,  property  of  the  decedent,  .nowlton 
v.  .bore,  176  U.  3.  41,  £0  3 up.  Ct.  747; 

T.  0.  a.  of  Columbus  v.  uavis  (1924) 

264  C.  3.  47.  44  Sup.  Ct.  291;  Edwards  v. 
Slocum  (1924)  264  U.  6.  61,  62,  44  Sup.  Ct. 
£93.  *i'he  tax  is  on  the  act  of  the  testator 
not  on  the  receipt  of  property  by  the 
legatees. * Ithaca  Trust  Co.  v.  United 
States  (1929)  279  U.  S.  151,  155,  49  Sup.  Ct. 
291;  Corbin  v.  Townshend,  92  Conn.  501,  505, 
103  Atl.  607;  Cleason  k Otia,  Inheritance 
Taxation  (4th  kd.)  p.  2 at  aeq.  On  the 
other  hand,  with  a few  exceptions,  the 
State  inheritance  tax  statutes  levy  a duty 
or  excise  upon  the  beneficiary  for  the 
privilege  or  right  of  succession  to  pro- 
perty. 


"Therefore,  we  feel  that  we  are  not 
constrained  to  piece  a similar  construc- 
tion upon  our  own  statute  and  are  still 
at  liberty  to  adhere  to  the  views  as 
to  its  meaning  and  scope  which  usually 
have  been  held  as  to  State  statutes  of 
similar  nature  end  terms  end  which  we 
indicated  in  Blodgett  v.  Union  & New 
Haven  Trust  Co.,  supra;  these  lead  to  the 
conclusion  that  the  property  which  wa s 
the  subject  of  transfer  was  within  the 


X.*- 


A 
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iueaning  of  the  statute,  and  taxable 
accordingly.  'The  transaction  was 
within  tho  description  of  the  statute. 

The  property  passed  from  the  decedent 
to  tho  beneficiary  "by  deed,  grant 
or  gift."  Though  upon  the  oreatlon  of 
the  trust  an  equitable  remainder  in 
the  trust  fund,  after  the  life  estate  of 
the  decouunt  in  such  fund,  vested  in 
interest  in  the  beneficiary,  she  was 
not  entitled  to  "possession  or  enjoy 
ment"  of  the  fund  or  any  part  of  It 
until  the  death  of  the  decedent.. •• Her 
present  right  to  the  future  "possession 
or  enjoyment"  of  the  trust  fund,  whioh 
was  "vested"  in  the  sense  of  being 
assignable  and  transmissible  by  her 
during  the  life  of  the  decs dent.. • .was 
not  "possession  or  enjoyment,"  within 
the  meaning  of  the  statute.  The  statute 
recognises  the  familiar  distinction  be- 
tween taking  effect  in  possession  or 
enjoyment  and  vesting  In  right,  title 
or  Interest....  Apparently  the  legisla- 
ture intended  to  reach  for  the  purpose 
of  taxation  the  shifting  of  the  enjoyment 
of  property~the  p economic  benefits* 
thereof  or  'economic  interest"  therein 
(cohere  Jaltonstall  v.  Saltonstall, 

£76  U*  o.  £60,  871,  46  oup.  C t.  £55,  7£ 

L.  <iu 4 56b;  Aeinsclce  v.  Northern  Trust 
Co* , 878  U.  ft*  339,  346,  49  Sup.  Ct.  123, 

73  L.  Ad*  410,  66  A.  L.  E*  397)—  from  a 
for.  .er  owner  at  his  death,  even  though 
such  shifting  of  enjoyment  followed 
necessarily  from  a prior  transfer  of 
title  inter  vivoe.  As  was  oaid  in  Stcte 
-treat  xruit  Co.  v.  Treasurer  L Receiver 
General,  £09  .ass.  373,  379,  95  N.  k* 

651,  658,  The  policy  of  the  law  la,  that 
the  owner  of  property  shall  not  defeat 
or  evade  the  tax  by  any  form  of  oonveyanca 
or  transfer,  where  after  death  the  income, 
profit  or  enjoyment  enures  to  the  benefit 
of  those  who  ere  not  exempted. "'  orcester 
County  Rational  Bank  v*  Commissioner  of 
Corporations  and  Taxation,  supra." 


hr.  Hurry  J.  d-nt.-ell 
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This  case  vus  later  affirmed  by  the  United  .States 
supreme  Court  In  Guaranty  Trust  Co.  v.  ulodgett,  267  U.  6. 

509. 

The  aupre.as  Court  of  . ianesote  In  the  ease  of  In  re 
estate  of  Hlsing,  It  6 Ulna.  56,  had  before  it  a truet  similar 
to  the  one  h ere  under  consideration.  The  statute  of 
Minnesota,  or  t-o  much  thereof  as  is  pertinent,  provides  as 
follows: 

"Section  1.  A tax  shall  be  and  is 
hereby  imposed  upon  any  transfer  of 
property 

"(1)  rfhen  the  transfer  is  by  will  or 
by  the  Intestate  laws  of  this  state. •• 

"(3)  afhen  the  transfer  ia  of  property 
uade  by  a resident  or  by  a nonresident 
when  such  nonresident’s  property  Is 
within  this  state,  or  within  Its  Juris* 
diction,  by  deed,  grant,  bargain,  sale 
or  gift,  made  in  contemplation  of  the 
death  of  the  grantor,  vendor  or  donor, 
or  inter,  cd  to  take  effect  In  possession 
or  enjoyment  at  or  after  uch  death, 

"(4)  ouch  tax  shall  be  Imposed  when  any  . 
such  perron  or  corporation  becomes 
beneficially  entitled,  in  possession 
or  expectancy,  to  t-ny  property  or  the 
income  thereof,  by  any  such  transfer 
whether  made  before  or  after  ths  pas- 
sage of  this  aot." 

The  cupreus  Court  of  Minnesota  in  holding  said  truet 
taxable  because  of  the  reservation  of  the  income  therefrom  by 
the  donor,  employed  substantially  tbe  same  reasoning  as  did  the 
supreme  Court  of  Connecticut,  saying: 

"The  Opposing  argument  seeks  Justi- 
fication in  kay  v.  Hciner,  261  U.  6.  258, 

50  S.  Ct.  266,  74  L.  eu.  626,  67  A.  L.  H. 

1244.  Consideration  of  that  decision 
must  begin  with  nelneeke  v.  i.orthem 
Tr.  CO.  276  U.  3.  359,  49  S.  Ct.  125, 

73  L.  ed.  410,  66  a.  L.  U.  397,  involving 
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seven  trust*.  Two  were  revocable  end 
eo  taxable.  The  other  ’five  trusts, * 
not  revocable,  were  yet  held  not 
taxable  becruee  there  was  no  transfer 
by  reason  of  death,  within  the  mean- 
ing of  the  federal  law.  Life  Interests 
In  Income  were  created  but  not  for  the 
settlor.  There  were  provisions  for 
accumulation  of  income  but  not  for  the 
donor.  The  gifts  were  instantly  conr 
pie to , inter  vivos,  because  nothing 
of  substance  remained  to  pees  from 
donor  to  or  for  the  benefit  or  enjoy- 
ment of  donees  at  or  after  death  of 
the  donor, 

t • 

The  reason  why  there  was  no  transfer 
subject  to  the  federal  tax  was  thus 
stated  (278  U*  s,  347): 

N 'In  its  plan  and  scope  the  tex  is  one 
Imposed  on  transfers  at  death  or  made 
in  contemplation  of  death  end  Is 
measured  by  the  value  at  death  of  the 
interest  which  is  transferred,  .•  * * 

It  Is  not  a gift  tax,  * * *,  one  may 
freely  give  his  property  to  another  by 
absolute  gift  without  subjecting  himr 
self  or  hie  estate  to  a tax,  but  we 
ere  a deed  to  say  that  this  statute 
means  that  he  may  not  make  e gift 
inter  vivos,  equally  absolute  and  com- 
plete, without  subjecting  it  to  a tax 
If  thb  gift  takes  the  form  of  a lire 
estate  In  one  (other  than  the  donor) 
with  rertelnder  over  to  another  at  or 
after  the  donor’s  death.  It  would 
require  plain  and  compelling  language 
to  Justify  so  Incongruous  e result 
end  re  think  It  Is  wanting  In  the 
present  statute,* 

"This  language  was  lifted  bodily,  by 
quotation,  to  Justify  and  explain  the 
result  In  lay  v,  Reiner,  £81  U.  5.  £38, 


, \ 
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244 ( 50  0.  at#  206 , 74  L.  ad*  026 , 

67  .«  h.  L.  1244,  uotwi thstanaing 
the  very  different  sort  of  gift 
therp  oonei dered — ui fferent  in  that 
therp  \/ti s reserved  to  the  donor  a very 
substantial  kind  of  right  and  enjoy- 
uuuit  not  to  cease  until  her  death. 

•‘■he  gift  was  in  trust  to  pay  income 
to  the  donor's  husband  for  life,  then 
to  the  donor  if  she  survived  him,  with 
ii.der  over.  Again,  einply  because 
there  was  doubt  of  construction,  to  be 
resolved  in  favor  of  the  taxpayer,  it 
wes  held  there  was  no  taxable  transfer. 

" • 4 * Of  course  such  decisions  end 
debate  rs  to  the  construction  of  the 
act  of  congress  which  they  Interpret. 

But,  however  persuasive,  they  are  not 
binding  upon  us  in  the  construction  of 
our  own  statute,  as  to  which  It  Is  our 
privilege  to  err,  If  that  be  the  re- 
sult of  our  deliberate  judgment.  That 
aside,  our  state  tax  is  so  far  different, 
in  Incidence,  from  the  federal  excise 
that  the  oases  ore  easily  distinguish- 
able. 'In  its  plan  and  scope'  the 
latter  is  'on  transfers  at  death  or 
iuaae  in  eoatezjplation  of  death.'  'It  is 
not  a gift  tax.*  Our  law,  on  the  con- 
trary, does  tax  gifts.  The  federal 
'exaction  is  not  e succession  tax  • * •* 
The  right  to  become  beneficially  entitled 
is  not  the  occasion  for  it.'  Nichols 
v.  CoOlidge,  274  U.  3.  531,  541,  47  S.  Ct. 
710,  71  L.  ed.  1184,  52  a*  L.  K.  1081. 

Our  lpw  imposes,  not  alone  a transfer 
tax  but  a succession  tax  also.  Btate 
v. ^Brooke,  181  .inn.  26 2,  23fc  N.  1,  331. 

"Incongruous  or  not,  our  state  tax  is 
axvrepsly  put  on  successions  of  the  kind 
now  involved.  Boubt,  if  any,  left  by 
6ttbd.  3 of  mec.  1 is  reruoved  by  subd.  4, 
explicitly  taxing  the  receipt  of  '*ny 
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property  or  the  Income  thereof* 
when  the  donee  becomes  ’beneficially 
entitled,  In  possession  or  expectancy."' 


COUCUfclOK 


In  view  of  the  foregoing,  it  Is  the  opinion  of  this 
department  th&t  an  Irrevocable  transfer  in  trust  with  reserva- 
tion of  life  income  to  the  grantor  is  subject  to  the  Inheritance 
tax  laws  of  the  state  of  Missouri*  The  distinction  between 
the  case  of  key  v.  Keincr  and  the  later  Connecticut  und 
Minnesota  d bos  cited  herein  undoubtedly  rests  upon  ths  proposi- 
tion that  the  supreme  Court  of  the  United  States  in  the  cese  of 
kay  v.  Hsiner  had  before  it  an  estate  tax  or  s tax  upon  ths 
right  to  transmit  property,  while  in  the  Blodgett  case  and  the 
hieing  case  the  statutes  construed  were  statutes  placing  a tax 
upon  the  right  to  receive  the  property.  In  view  of  the  recent 
decision  by  the  Supremo  Court  of  the  State  of  klseourl  in  the 
case  of  In  rs  lioslng's  Octets,  06  u.  .*•  (fd)  495,  there  can  no 
longer  be  any  question  that  the  klesouri  inheritance  tax  Is  a 
tax  on  the  right  to  receive  property.  In  that  case  Judge  Tipton 
said: 

• * 

Tniclnt;  the  ,kot  as  a whole,  there  is 
no  doubt  but  what  our  inheritance  tax 
is  a tax  upon  the  right  of  the  heir 
or  legatee  to  receive  the  property." 


Kespeetfully  submitted, 


JOHN  <Y,  HOFWiAN,  Jr., 
Assistant  Attorney  General. 


APMtQFkai 
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Attorney  General. 
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Honorable  * • 0*  Carver 
Proseouting  attorney 
lulnski  County 
Waynesville,  311s  aourl 


tear  bin 


]*•  hr.ve  your  request  of  November  9, 
1955  for  an  opinion,  as  follows: 

controversy  has  arisen  be- 
tween the  Sheriff  and  County 
Court  about  as  follows:  Tha 
Sheriff  very  seldom,  if  ever, 
is  at  his  office  or  where  he 
can  be  found  to  take  eare  of 
the  general  run  of  business 
or  duties  of  the  Sheriff’s  Of- 
fice* The  County  Court  has 
refused  to  pay  him  his  per 
diem  charge  for  waiting  on 
the  County  Court  and  Probate 
Court,  except  for  the  opening 
day,  for  the  roason  that  the 
Sheriff  is  never  present  and 
does  nothing  to  earn  the  money 
and  the  Court  contends  that 
they  do  not  need  his  services 
even  if  lie  was  present  and  that 
they  have  the  power  or  option 
to  determine  whether  or  not  he 
is  needed  and  whether  or  not 
he  should  be  paid  whan  not 
needed  and  when  not  present* 

•sill  you  kindly  furnish  me 
with  opinion  ns  to  whether 


rn  i 


#2  - Honorable  1*  0.  Carver 


the  Count 7 Court  is  acting 
within  Ita  rights  and  powers 
in  refusing  to  pay  the  Sheriff 
ns  outlined  above*" 


In  answer  to  you r Inquiry,  we  quote 
Section  1370,  R*  S.  Mo*  1929: 

"The  severol  sheriffs  shall  at- 
tend ea ch  court  held  In  their 
coun ties,  except  where  It  shall 
otherw.se  be  directed  by  lnwj 
and  It  shall  be  the  duty  of 
the  officer  attending  any  court 
to  furnish  stationery,  fuel, 
and  other  things  neoessary  for 
the  use  of  the  court  whenever 
ordered  by  the  court •" 


lbs  statute  which  defines  the  duties 
of  the  sheriffs  generally  la  Seetlon  11518,  R*  S* 
Mo*  1929,  which,  a song  other  things,  provides: 

"Every  sheriff  e shall  attend 
upon  all  courts  of  reoord  at 
every  term  * " 


county  court  Is  a court  of  record*  Ar- 
ticle VI,  cation  36,  'To*  Constitution*  It  would 
therefore  appear  that  It  Is  the  duty  of  the  sher- 
iff to  attejac  the  drily  sessions  of  all  courts  of 
record  In  his  oounty*  We  construe  the  above 
statute  to  be  mandc  tory  upon  the  sheriff,  and  In 
State  v*  Tager,  250  ”o*  338,  (1913),  Division  2 
of  the  supreme  Court  held  that  such  duties  were 
mandatory  upon  the  sheriff  and  that  his  failure 
to  ettend  sessions  of  court  was  grotmd  for  re- 
moval* 

In  or  the  provisions  of  -ection  1871, 

H*  S*  £o.  1929,  it  la  provided: 
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"The  court  shall  audit  and  ad- 
just the  accounts  of  the  of- 
ficer attending  It,  made  pursuant 
to  this  chapter,  and  certify  the 
same  for  payment*" 


The  rate  of  compensation  of  sheriffs 
is  provl  ed  by  Section  11789,  ft*  S*  Mo*  1929  as 
follows : 


"For  attending  each  court  of  record 
* * per  day*  • •••••*•  $3,00  " 


From  the  above  and  foregoing.  It  la 
apparent  that  the  sheriff  must  attend  each  session 
of  court  of  the  county  court, for  which  he  Is  en- 
titled to  pay  at  the  rate  of  £5*00  per  day*  This 
pay  la  for  actual  attendance  upon  such  court,  and 
It  Is  the  duty  of  the  county  court  to  audit  and 
pay  the  statutory  fee  for  such  services  of  the 
sheriff  in  attending  court* 

It  Is,  therefore,  the  opinion  of  this 
office  that  It  Is  the  duty  of  the  sheriff  to  at- 
tend the  county  court  each  day  it  Is  in  session; 
that  this  duty  Is  by  law  Imposed  upon  the  sheriff, 
and  does  not  depend  upon  the  will  or  wish  of  the 
county  court  In  the  matter*  The  sheriff  Is  not 
entitled  to  such  com?  «n  set  ion  for  such  services 
unless  he  actually  attends  court,  since  the  power 
of  the  county  court  to  audit  and  pay  such  claims 
is  limited  to  pay  for  actual  attendance  at  said 
court* 


Yours  very  truly. 


FRAHKLIN  E*  RLAGAK 

Assistant  Attorney  General 


A?  EOVt  s 


7,w‘  rrmma,  jr. 

(Acting)  Attorney  General 

T?TTT?  • wllf 


; I ><-  :TI  IV?  I ON".  - pT^r::  HU-ON  BCAhi>  - Might  to  manuf&eturc  and  sail 

certain  articles  to  -tats  end 
political  subdivisions  thereof. 


nr  eh  P6,  3>RJ. 


7 m Zm  . OUipSKB , 
u,  nrlntendent  of  ladluetrias, 
Jefferson  city,  lseowri. 


.'Jeer  irt 


A request  ftor  »n  opinion  has  beet  receive.  frou  you 
under  det*  of  'sreh  lb,  1V3£,  such  request  beliv  id  th<-  foliat- 
ing tem\s: 

nkt  a ree*"fc  meeting  a general  discussion  ves 
had  reletl/c  ta  k state-use  lew  consenting  the  r.& r- 
Srotirwr  of  produejts  ^enufecturod  by  the  instates  of 
the  '-if  rouri  t«|t  e < rinon  to  the  verioue  ether  atete 
institutions  and  to  the  political  subdivisions  of  tic 
stete  • 


It  wee  the  eonrersus  of  opinion  of  the  several 
persons  present  tret.  ction  804''  of  tho  Revised 
atstut !*e  of  '1  stpuri , 1W89,  could  be  enforced  and 
thot  ell  strt'  Institutions  and  tho  various  political 
subdivisions  of  |t he  state  could  bo  compelled  to  pur- 
chore  the  F^oeucjts  and  suppli©*  which  th«y  use  *hich 
coulf  to  "»«r;uf«ctured  in  the  penal  industr'ce. 

"*he  writer  r-^uld  appreciate,  nt  your  convex  cnee, 
you*  opinion  pertaining*  to  the  ebove,  and  in  the  event 
you  co* cur,  wnulp  ftleo  appreciate  your  consents  on  the 
junction*  listed  below: 

1.  .hat  oet},»d  of  enforeexent  Oduld  be  used  to 
eOttpel  tbjs  state  Institutions  end  the  various 
politics”  subdivision*  of  the  etate  to  pur- 
chase fro?,  the  penal  Industries  those  roducte 
which  tfcjsy  use  manufactured  by  the  rison' 

9*  should  .Action  o540  be  held  valid  < id  cepnfc’te 
of  being  enforced,  whet  relation  would  sane 
have  to  the  law  creating  th©  otfic  of  the 
teta  uf chasing  ...gent  " 


Mr.  R • L.  CLapaen, 
’crab  26,  192fc. 


-P- 


I 

scor*  v vhatvt* 

R . J.  Mi  enurl,  1929,  action  £340,  authorizes  the 
'jtntc  r 1 non  Board  to  aoqulre  and  o «r*ta  plants,  through  In- 
nate labor  "with  tho  View  of  nenufsctur log,  so  far  ee  nay  be 
prsct ' oablo,  auob  nrtlolou  grnQsl  upon  by  as  id  board  as  ara 
n.-adet!  ia  any  of  tho  institutions  hereinabove  In  tnia  section 
">entlo^od  or  referred  to,  (all  the  .it etc  penal  or  reformatory 
institutions)  also  subfc  aa  are  required  by  the  state  or  political 
subdivisions  thereof,  in  the  buildings  and  ofric-c  of  the  insti- 
tutions o -m e c , oanag'-h  or  controlled  by  the  state  or  rollttcal  sub- 
division  thereof,  t.loo  including  articles  and  Kotor  lul  to  ba  vced 
in  the  erection  cf  buildings  or  other  iaprovcient*  u on,  in,  or 
In  connection  .itfc,  ahy  state  Institutions  or  rtnta  roertles, 
or  in  the  construction,  improve-  ent  or  repairs  or  any  state  high- 
ways or  oounty  nigh., ay’s,  including  bridges  end  culverts." 

Section  i>Z if  provides  in  oart  ss  follows* 

*refore  any  purchase  whall  bo  nade  of  ony  said 
articles  fof  the  ir.st it.  tiona  hereinabove  sen- 
t lor.ee  , fro;)  any  other  source,  written  raquial- 
tions  shell  ba  i-edc  upon  said  board  by  the  proper 
purohesing  agents  of  the  state,  or  of  the  politi- 
cal M.hui visions  thereof,  or  of  the  trustees  or 
manager*  of  snic  institutions,  for  tho  said  arti- 
cles; and  duplicate  certificates  shall  be  >ade  by 
uaid  board  fhat  It  is  unable  to  furnish  or  supply 
tha  ms •«  within  sixty  days,  and  said  requisitions 
am  ono  of  laid  oertifioctoc  shall  ba  retained  and 
» apt  by  the  board. " 

Tbo  oo's-o  if  there  strtutes  sea^a  to  contemplate  sunu- 
facture  of  oartaln  nuUiien  required  by  (1)  the  State  anal  ana 
reformatory  1 no ti  tuti  in* , (8)  oth^r  deusrtrr*nte  of  the  State y and 
(?>)  political  subdivisions  of  the  Jtate. 

five  language  of  lection  of. 42  Indicates  thet  whan  any 
unit  of  any  of  these  three  desses  needs  any  of  the  articles  which 
the  ta v e l r Ison  ourq  is  authorised  to  h*va  vnnufneturod , rueh 
unit  aust  requisition  tho  Hoard  to  supply  it,  and  can  only  buy 
auoh  orticloa  frot  otner  sources  if  it  baa  a cartlfloate  fro » the 
•'tete  Irison  ftoerd  th*  t the  Board  ernnot  supply  sucv  articles  with- 
in sixty  days,  action  6342  contain*  a further  rovlaion  that  "no 
olein  shall  be  audited  or  paid  without  eueh  oertl f icetc™ • Thus,  tbo 


Mr*  u.  . 

Kerch  P.fl, 


statute  on  ltd  ft. or  to  re'  ire  til  depart  .#nia  are  political 

subdivision*  of  t‘.«  tete  to  glv*?  ti « tatv  r’.fto-j  o»  rd  or  oppor- 
tunity to  supply  to  tj  *ti  th<*»e  rtlv'ec. 


II 

The  once  of  ~wutu  oz  rol.  .*t,ar  tr.au  t of  caul  .r.rtltu- 
tlona  v.  iMktr,  921  i . 1041,  47  #1«(2£)7&1  H9Z") , suggests 

on*  aathod  of  enforcing  tv*  t bovt  atutufce*,  vV.  oh  1*  by  nandnnua 
to  ootnpel  the  appropriate  offliicl*  to  awnr  ct  e oontfset  to  supply 
manufactured  articles  to  the  epert  e».t  of  e\al  Institution*,  or 
rlson  ?oard . be  till  i t oeaa  was  against  the  -roretary  of 
beta  end  the  Co ’ir  I as  loner  of  'otor  Vehlclaa  and  It  ocuoer  i*d  auto- 
mobile license  let**  «nd  chauffeurs*  badges,  und  -La  stltlon  like- 
wise eskof  for  cancel let Ion  of  & contract  u <cl  tail  already  been 
entered  lr»to  1th  c private  cor.oorn*  ror  the  scope  of  the  lew  ade- 
quately to  ho  tented,  it  -oul  ha  advisable  to  bri  ,£  auoh  p roceadln^a 
afainrt  the  ep.  ropr'utie  o'f Icicle  or  o political  subui*  ielon,  sa 
wo  11  ua  ngel  ft.  6o»#  state  if,  artsucntal  read.  If  u contract  for  tr.e 
article*  in  ru  option  Mad  not  been  lat,  and  if  me-  contract  ear*  de- 
finitely In  crnta^plttilon,  * Junction  al.  ht  be  c * roper  renody, 

Another  poaniblo  rec.edy  lr  *u«Tfrect<3d  by  that  pert  of  ..ac- 
tion 6342  above  quoted!  which  provides  that  no  dale  anall  be  audited 
or  paid  without  » certificate  frow  the  . tste  . riron  Board  that  It  la 
unrbla  to  furnish  within  sixty  days  after  ccaand,  the  a tlclea  pur- 
chased in  connection  *11  tl  ire  account  praceuted  fer  ...  I tha 
ateta  auditor,  or  the  co.^rablt  official  of  the  political  subtlvl- 
olon  in  quant len, aboul  refuse  to  approve  t.  i o\;ni  without  the 
certificate,  n sfindaaup  suit  could  ha  brought  tr,  eo  pel  suoh  approval, 
or  if  ao  such  rc-fusel  c fcoult  be  ^ada,  ah  Injunction  ault  ni^l  t be 
brought  to  i rev  nt  auch  ap.roval. 

Ill 


gyrecr  t'.7  -T * r.-.  :v?c  •*•  i?n  /.o:":  . r 

Io  coaroctio|i  with  the  question  In  your  letter  nu  bared 

a do  not  be  leva  th»  t ti  e Jtate  urohasl , pent  law  tha»e  of 
9 , page  410)  would  effect  the  noope  eotiona  C»540  and  J34  2 for 
Iho  reason  that  Section  lh  of  such  ct  rovlues  us  follows: 


70W 


**If  any  law  bhell  •rovlde  that  the  state  shall  pur- 
chase for  It*  o>,  n u*e  the  products  sarmf  setursd  b7 

any  institution  of  the  state  or  ahall  give  ^refer- 
e-»ov  to  the  i roduets  of  any  such  lnetitution,  the 


'r  • H.  : . Chapman, 
Karcfc  '6,  1335. 
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'’provislonr  of  this  Act  shall  b©  deemed 

modified  tp  peralt  the  I urobea  ing  .gent 
to  jjorohasb'  aueh  ;;roducts  or  give  such 
prefere-.ce  li  *ny  ®".n6r  jrescrlbo'i  by 
ay eh  law," 

The  only  effect  of  tie  tcts  ' urchssl-’g  lew  on  the  anfnr ot»:ent 
of  .action  iif-40  sight  he  that  tvc  tato  urchasing  Agent  vsould 
be  a party  to  iegsl  rt’ocee.  Inga  Instead  of  such  ©"f'cial  sts  sight 
have  been  Tsarforts'ng.  M fu  otlo:i»  in  the  fciaico  of  uuoh  ct. 

The  only  ante  which  «■©  nave  bee  cbl  to  discover  which 
construe*  action  334)  ao  e to  furnish  any  r. resent  aes  stance  la 
the  ossa  of  tsta  ov  :rcl.  epartaont  of  onal  Institutions  r,  iieeker, 
referred  to  supra.  Tbat  caso  indloste*  n rhnrp  divsrgancc  of  opinion 
between  the  then  ewmbere  of  the  "upre  '.a  Court  of  1 lasouri  regarding 
the  » copit  of  action  j)34f,  •■hloc  is  highly  important  to  the  present 
in^vlry,  oven  though  ^hr.t  ct3«e  raises  nartfci-i  special  rye  at  Iona  not 
involved  in  your  request.  'ha  relief  sought  In  that  cess  ha«  been 
outlined  abova.  In  addition  to  ectl  If  there  was  Involved 
f • i*  'iernuri,  l-;'’'i; , ectlon  7750,  requiring  the  Ce-v'-’i  ns  loner  of 
rotor  Tahlela*  to  si^t  : ref*- r*  one  to  the  t?  to  riaou  Hoard  in  let- 
tin^  the  contract  for  li e*n*a  plates  end  chauffeurs'  badges,  fhet 
c see  did  not  concern  nrtic-ej?  needed  for  »ey  ruhlie  buildings  or 
offices  or  for  the  lm vrovawent  or  highway  a.  In  ar  opinion  by  iontt, 
J.,  in  which  uoacurreu  hits,  'ran*  cn^  Ven*ooCt  JJ.,  th-  court 
held  that  #o  “ucl.  Of  oeetien  7760  as  granted  a prefare  i«e  to  the 
State  risen  2oerd  wr»4  uneonstituti  nol  as  net  bain/*  t proper  sub- 
let to  he  incorporated  in  th*t  ct,  having  eoae  to  the  conclusion 
that  action  w««  not  broad  enough  in  so  pc  to  authorise  the 

. rieon  Board  to  '-anuf nature  the  srt'clee  in  <u  cation. 

tvfooc.V.  bonded  down  a dlcsentia  opinion, in  r-hlch  con- 
curred y-'agland  and  llison , 7J, , In  wMob  be  construed  section  6340 
as  granting  the  power  in  question,  "'he  minority  opinion  contained 
the  follovr'n",: 

"itie  Code  ion  reached  in  the  majority  opinion 
ride*  off  on  the  holding  that  tie  lepartnont  of 
* en»  1 Institutions  h«c  no  po*ar  to  nanufacture 
licence  pl<  tea  and  chauffeurs*  badges  Vecev.ee 
the  prowl  no  in  action  7?8^,  h»jvlno$i  tettit.ee 
1®S&,  ne  an  enectnont  conferring  such  ower, 
ie  ruled  to  be  in  violation  of  action  Hi , rtl- 
cle  of  the  ^iaetiuri  Constitution.  It  is  v? 
view  thut  nw|cb  *ower  Is  ^ell  ves*ed  in  the  coo- 
rieaioncrn  of  tv in  tie-  trisect,  frequently  re- 


ffr*  K.  ! « Cfcc  patent, 
March  f*fi,  1»55. 


"ferret.  to  ffe  The  Jrivon  i-oer-U,  not  by  eny- 
t ! »g  appearing  in  - action  ??30,  but  by  t’ e 
provision*  of  action  <a340,  ^evlcet  tetute* 

IVPfc.  If  tlir  politico!  I*»  v©U  teHc-'  the  con- 
atitutlonni  objection,  upon  let  the  ;&Jor~ 

1 ty  o-'lnloc  r*eti,  drop*  out  <v  the  e*t«e.‘* 

Section  8540  res?  th*r  referred  to  enc  quo  t*C , sno  t • opinion 
cent ‘mice!  • 

"Response -t* ' brief  <&euell.y  dispose*  o tne 
foregoing  IroviaioRC  with  the  observation 
tV fs%  'Hccl*6  l&tof.  ©re  act  M«rticjeK  or 
product*  stlc  on  the  open  etar-et,"  end  hcree 
ere  not  embraced  nltfcln  the  l&nyutre  of  co.ld 
action  6540,*  The  • * 'cHtv  c;  inlet?  treat* 
of  the*  * folio*  a:  • cap  undent*  su*  • c»t  thnt 
llecnnc  f l.i  tn*  on©  C f u.'  fe*  u*  bn<5f*a»  urc  •»•  nv- 
faeturod  aid  sold  as  per  a eel  fleet  inn*  lr.  n 
cortrer  t rfd  fi  rr  not  art  icier  sold  or  the  open 
wnr^et.  2t|vill  not  1«  n»  enteory  to  determine 
t h '■■  « question,  for  relator©  >l©*d  tls*  t *?s  © 
nrtt«r  >f  lim  it  i«  tie  duty  of  respondents 
■rcr^t (tr  of  twte  er.c:  Co-missloner  of  ; otcr 
7*Melc»  to  f*'«*rd  the  contract  to  the  board. 

In  other  xrtrd s,  they  cl*.  i*  tl  **  contract  under 
"Ction  >#?vlcec’  t>  tut**  1£P$.  Thu*  it 

:ip  ero  rhtt.  r.he  Poero  Is  not  ©caking  to  -utnu~ 
factur*  aujd  ©rtioleij  for  the  open  -;©rket.  live 
suggestion  of  the  rinoft  Hoero  1*  overruled.* 

*?he  ox  re<?ciont  non  acqtelhuj  , eo  familiar  In 
logic,  felijly  applies  to  tfco  »oov«  course  of 
reason’ ng  And  cov elusion  ; row  the 

:^«ro  feet  ih-.t  rolntorn  here  n«o!c  to  non  nl 
the  ecr-wt-try  or  .tut*  *nd  the  ooai  sioner 
of  otor  Vehicles  to  cuntrnct  *ith  the  prison 
barr-4  for  thi*  . articular  lot  of  plates  u?vd 
badge i5  pursuant  to  the  rovlno  la  unid  -.'.at  Ion 
7760,  It  bi  no  oean«  follow*  that  tLe  board *3 
authority  io  oanufeeturt*  license  pieties  end 
cheuffeursi  b tlgoa  au*t  appeer  in  auction  7?5n, 
or  that  this©  crt’olee  ere  not  such  •erticle* 
or  product*  thst  rt«y  be  disposed  of  upon  the 
open  at  c profit  to  the  tetc,*  which 

under  the  irovlclone  of  oction  S540,  aupre , 


XT.  H.  i.  Chap  sen, 
aroh  ?G,  1935. 
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*,the  prison  board  Is  authorised  to  -unufnc-  < 
tore  end  produce.  T thin!?  the  very  quo.stion 
thun  augrantod  by  rerpon/.ors  vs  rmr.t  be  de- 
termined, and  the  ”!«<n  ~em  5ag  f ectlon 
634C  retires  th  t it  bo  ruled  co:,trcry  to 
entls*  cont<  ntioa. 


Te  erU’.onjt  pur  rose  of  ' octlon  0340  It  to  hel; 
effectuate  e sound,  hurene  public  policy  -1th 
rvf'  to  en;.!oy*ont  of  ?n~et«.  s of  • eov  1 

institutin'  a,  one  its  provisions  should  > o li- 
berptly  c nr trued,  Cur  rppvrcvnl  of  me^ont'enta* 
narrov  an.c  umrrrv-snt eti  interpretation  of  thin 
rtf  tote  car:  ‘ ut  *;*v«  rise  to  cnftf  lo«  end  doubt 
up  to  the  'risen  bosrd'r  pever , heretofore  ur- 
»uert i''ned,  to  en^ere  in  ''V  tr  linos  of  .runu- 
i’ecture  rw  ••reduction  upon  the  successful  con- 
tlruen.ee  nf  which  front  publ’c  irtereet  depends, 
buch  .v? pro* i*l  should  not  bo  girsn,  and  for  raft- 
one  .“or  jin  stated  i respectfully  dlreent." 

It  -3uot  bo  noted  thut  in  the  briefs  of  counsel  as  sun- 
merlseA  In  the  official  re-iorte,  very  little  enpheale  res  laid  on 
the  aoope  of  .-oct’on  L34*',  almost  the  entire  argument  bsiri£  coa- 
f ’ ned  to  the  ..  stlon  )f  the  constitutionality  of  cotton  7760,  so 
it  would  Nee  th*  t t lb  eons  action  of  set  ion  9840  was  r»  t adequately 
preaeted  to  the  o urjt,  ?hio  fector  ena  tro  further  factor  that  ar- 
ticle* ver’s  involved  (in  tv  • t cane  v»'  I oh  *ere  not  specifically  covered 
by  Section  334^,  wa.ld  loave  th  t once  cr  hrrdly  controlling,  but  it 
gives/very  nlueblo  Insight  into  the  ctt'tude  wi  ’ ch  the  Hup  rente  Court 
of  Kina  >url  to  e in  nnbthsr  cnee. 

..  i conclusion,  it  is  our  opinion  that  a.  ~.  ineouri,  19  29, 
Sections  3340  and  334p,  do  give  to  the  -jtatc  rleon  Hoard  the  right 
under  certain  conditions  to  nonufecturo  and  supply, to  all  the  penal 
and  reformatory  institutions  of  this  ,tate,  the  various  other  depart- 
ments of  the  .tete  end  the  political  subdivisions  tberrof,  certain 
articles  to  be  unuf*cture4  under  the  supervision  of  the  Gtnte  Irieon 
Board,  and  it  is  our  further  opinion  th«t  the  proper  aetfcod  of  en- 
forcing this  right  would  be  by  raendanuo  or  Injunction,  aa  .tore  fully 
discussed  above,  and  that  the  ^tate  urchuo  .r.g  *^g«  ;t  Act  of  1923 
(Lars  of  1833,  page  410)  would  have  no  effect  on  such  right. 

v«ry  truly  yourc, 

APTROVlDi 


HOT  MoKITTHICK 

Attorney  General 


WANS  ki.  WXIXKR 

Assistant  Attorney  General 


COUNTS'  TREASURES  - Meaning  of  "Just  and  reasonable**  compensation 


* 


April  4th, 


.J- 

1955 


Honorable  Homer  0#  Chaffin 
Prosecuting  Attorney 
Webster  County 
Marshfield,  Missouri 


Deer  Mr.  Chaffin: 


Vot  have  your  request  of  March  8,  1955 
for  an  opinion  u*  on  the  following: 

"I  am  writing  to  you  for  an  opinion 
u or  the  following  natter: 

"HI.  A.  3 tone  was  elected  county 
trieosurer  in  this  county  at  the  general 
election  in  1952*  He  entered  upon  the 
duties  of  that  office  January  1,  1955. 

Thp  county  court  then,  under  Section 
12158,  R.  S.  Mo.  1929,  fixed  hie  salary 
at  125.00  per  month,  which  had  been 
the  salary  paid  to  county  treasurers 
in  this  county  for  a long  period  of 
yefcrs , 

the  February  term  of  the  county 
court,  the  county  court  reduced  this 
compensation  to  v75.00  par  month,  s 
co;  y of  which  ordar  reducing  it  is 
attached  hereto. 

nI  should  appreciate  your  opinion  as 
to  the  validity  of  the  reduction  order, 
and  a ruling  as  to  the  proper  compensa- 
tion to  be  paid  to  the  county  treasurer." 


#2  • Honorable  Homer  0.  Chaffin 


rior  to  the  1953  session  of  the  Legisla- 
ture, the  compensation  of  county  trensurera  wns  pro- 
vided for  under  'rticle  8,  Chapter  35,  R.  S.  Ho.  1929. 

he  1953  Legislature,  Lavs  Mo*  1933,  p,  338,  passed 
vhRt  la  some  tines  termed  the  consolidation  aot,  whereby 
the  offices  of  county  treasurer  end  county  collector, 
in  counties  of  loss  than  40,000  population  were  consoli- 
dated; sold  consolidation  to  take  effect  at  the  expira- 
tion of  tho  present  term  of  county  treasurers,  to»wlt, 
January,  1937*  ».e  find  that  the  county  treasurer  of 

you r county,  under  and  pursuant  to  Section  12150,  ft.  S, 
Mo.  1929,  was  elected  at  the  1932  genernl  election  for 
a term  of  four  yeers. 

The  only  statute,  applicable,  authorizing 
the  county  court  to  fix  the  compensation  of  the  county 
treasurer  in  your  county,  is  Section  12158,  R.  S.  Mo. 
1929,  which  rovides: 


"Uhless  otherwise  provided  by  low, 
the  county  court  shall  allow  the 
treasurer  for  his  services  under 
this  article  such  compensation  as 
ma|y  be  deemed  Just  and  reasonable. 
and  causa  warrant s " 
therefor." 


o be  drawn’ 


Under  the  above  statute,  the  county  court 
is  not  vests 2 with  unlimited  powers,  but  said  statute, 
like  ell  others,  calls  for  reasonable,  as  dlstinguldiSd 
from  arbitrary,  action  on  the  part  of  the  county  court. 


It  is  now  neoessory  to  decide  what  the  Legis- 
lature meant  by  the  peculiar  wording  of  the  above  statute. 
The  phraseology  "as  may  he  deemed  Just  and  reasonable"  in 
the  above  statute  cannot  be  overlooked  in  its  construction. 
We  are  not  given  the  liberty  to  cut  out  parts  of  the  statute 
but  must  give  effect  to  every  word  and  clause  in  the  statute 
Costllo  v.  State  Highway  donmlsslon,  279  S.  W.  673. 

Webster's  Dictionary  defines  "Just"  ns* 

"violating  no  right  or  obligation;  giving 
to  every  Mr.  his  cue;" 


03  - Honorable  ffoner  0#  Chaffin 


and  the  same  author  defines  "reasonable”  as: 

•governed  by  reason;  agreeable  to 
reason.  Just;" 


■i h0n  the  Important  offloe  of  oounty  treasurer 
was  created  by  legislative  enactment.  It  was  created  with 
the  full  knowledge  of  the  heavy  responsibility  of  look- 
ing after  and  secretly  preserving  Intact  the  public 
moneys,  or  trust  funds,  placed  In  the  hands  of  one  pub- 
lic official  for  safekeeping*  To  obtain  competent  pub- 
lic officials  for  S'.: oh  burdensome  duties.  It  was  the  in- 
tention of  the  l.ogiole trure  that  adequate  compensation 
would  be  a merequlslte  to  obtaining  such  services,  and 
the  spirit  underlying  the  action  of  the  Legislature  was 
that  county  courts  could  fix  a salary  for  the  county 
treasurer,  taking  into  consideration  the  type  of  official 
desired,  cost  of  living,  and  the  general  price  trend  of 
the  times,  so  that  the  sal;  ry  when  so  fixed  would  meet 
the  wishes  of  the  Legislature  to  be  Just  and  reasonable* 


In  State  ex  rel*  v.  Carr,  173  Bio*  229,  l*c* 
233,  the  iupre  e Court  of  this  State  said: 

"It  is  one  of  the  cardinal  rules  for 
the  construction  of  statutes,  that  the 
spirit  and  purpose  of  the  ennotment  is 
an  Invaluable  guide  to  the  meaning 
thereof,  for  the  letter  of  the  law 
often  killeth,  while  Its  spirit  maketh 
alive*" 


It  is  to  be  Judicially  noted,  a fact  whloh 
is  known  to  a 11  mankind,  that  slnoe  the  eleotlon  of  Hr* 
Stone  as  county  treasurer,  the  cost  of  living,  ad  the 
price  trend  of  com  odl ties  in  general  has  been  upward* 

In  fact,  more  money  is  required  today  to  reet  the  ordinary 
living  expenses  of  any  individual  than  was  required  at 
the  tin*  of  you r county  tros surer* s election*  It  would 
therefore  appear,  in  the  light  of  increasing  prices  and 
co st  of  living,  that  any  alteration  or  change  in  the  salary 


#4  - Honorable  Romer  0,  Chef  fin 


of  the  county  treasurer.  In  order  to  meet  the  mandatory 
requirements  of  the  statute  that  It  be  ".Just  and 
reasonable*  com  ion  sat  Ion,  would  be  upward  instead  of 
downward# 

' It  cannot  be  successfully  contended  that  a 

public  judicial  body,  such  as  the  county  court,  has  un- 
limited power  to  do  that  which  may  be  arbitrary  and  un- 
reasonable# Tcf  so  interpret  the  above  statute  with  ref- 
erence to  the  mowers  of  the  county  court,  would  bring  ua 
within  the  ccndemmtion  of  the  uoreae  Court  of  this  State 
In  2iohoney~w#  Railroad  Co#  231  Mo#  131,  l.c#  156,  when 
it  said: 

"'The  words  of  the  statute  would  be 
without  life,  mere  sound  end  fury 
signifying  nothing  — the  mischiefs 
would  abide,  the  remedy  be  lost  — * 


In  the  oreparation  of  this  opinion,  we  have 
ke  t constantly  before  us  the  words  of  woodson,  J#,  In 
State  ex  rel#  v#  Insurance  Company,  224  Mo#  34,  l#c#  92: 

"'Hio  prime  effort  of  all  Judicial  in- 
tor*- rotation  is  to  ascertain  what  the 
legislature  really  Intended  in  using 
the  particular  language#* 


From  your  request,  it  appears  that  the  present 
county  trensurqr  has  served  more  than  half  his  term  at  tho 
salary  of  125#j00  per  month,  which  has  be?n  paid  almost 
from  time  Immemorial  in  your  county#  It  is  to  be  gathered 
from  Oivens  v#  Daviess  County,  107  Mo#  603,  that  the  salary 
of  the  county  treasurer  in  substance  was  an  annual  salary 
of  vl500#00  per  year,  which  was  an  incident  of  the  office 
at  the  time  of  his  election  for  raor  e than  one-half  of  hie 
term,  and  which  he,  as  such  officer,  was  entitled  to  receive# 
The  declaration  by  the  Supreme  Court  that  the  county  treas- 
urer^ salary  is  on  annual  salary,  which  cannot  be  split  up 
into  periods  at  any  time  a county  court  may  so  choose  to 
act-  is  binding  upon  ui# 


#5  - Honorable  . oner  G,  Chaffin 


In  btate  ex  rel,  barvey  v,  Llnville,  500 
S,  3.  566,  the  jSupreme  Court,  speaking  of  annual  salaries, 
used  this  language: 

c conclude  further  that  'annual* 
afs  applied  to  salaries,  means  not  the 
calender  years,  hut  the  years  of  the 
incumbent'  s ter™.  " 


la  giving  to  the  language  *Just  and  reason- 
able", as  used  by  the  Legislature,  its  true  and  perfect 
interpretation,  we  may  consult  the  statutes  with  reference 
to  other  officers,  wherein  the  Legislative  itself  fixed 
the  salaries  of  other  county  officials  at  such  figures  idlieh 
the  Legislature)  itself  believed  to  be  Just  r-nd  reasonable. 
Your  county  contains  n population  of  16,148,  according  to 
the  United  States  decennial  cartsua  of  1950,  The  Legisla- 
ture, In  yoxir  county,  has  fixed  what  It  believed  to  be  a 
.Just  and  reasonable  compensation  for  the  circuit  clerk  at 
’1^50^66  per  yeiar.  Laws  Mo,  1953,  p,  569;  for  the  county 
clerk  the  sus  of  .1700.00  per  year,  with  the  additional 
sum  of  .1600,001  per  year  for  deputy  hire;  and  "Just  and 
reasonable"  compensation  for  the  county  superintendent  of 
schools  is  £1300.00  per  year.  Laws  Mo,  1955,  p.  384,  Thus, 
the  Legislature*  itself  has  outlinod  with  reference  to  other 
county  offices  In  your  oounty,  what  would  appear  to  be  Just 
and  reasonable  compensation , 


CONCLUSION 


This  office  is  of  the  opinion  that  the  attempted 
reduction  order  of  tho  county  court,  reducing  the  salary  of 
the  county  treasurer  from  125,00  per  month  to  £75,00  per 
month  is  Invalid;  that  "Just  and  reasonable  compensation" 
for  the  county  treasurer  in  your  county  would  be  a minimum 
of  *125.00  per  month, 

Respectfully  submitted. 


FRANKLIN  hm  REASON 

Assistant  Attorney  General 

a;  proved* 
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A for  '.a  opinion  ?cs  bfaii  r ceived 

fror.  you  datafi  ' *rC  6,  V»?C,  In  *>  let:  the  following 
question  Is  «>o4: 

**.«etl0n  .1177*3,  he v lead  Jtetutvr  of 
IsKOuri,  liiJf , alio  s Justice  of  t ,c  a^ce 
bO?  for  eni  tri  g Judgment  In  every  east*. 

J ay  the  Justice  also  charge  hOjr  for  the  tran- 
script tad  3-Otf  for  * certify  all  p»;>«re  s*nu 
recognl zuneex  In  s criminal  o«*>e  other  then 
horsiciCn*.  Tie  County  wourt  1*  endeovortrjg  to 
di  cello*.  these  fee®  to  Justice  of  the  »eo«.“ 

fhere  cur,  he  no  Question  about  the  propriety 
or  the  fee  of  i>Od I to  be  allowed  r Justice  "for  entering 
Jud|7?»r.t  in  every  oeae*"  which  ie  prov  i eh  for  In  ectlon 
1177&.  .>1*0  the  wtii tuto  expressly  authorizes  h fee  of  00* 
"for  certify  rir  «1 1 e ,-jor*  cm’  raco- ni ?ence  in  a crlmin- 
•1  case  other  thftr.  ho*i«ldc*«  The  onlj  ueslion  then  la 
whether,  In  a e««e  in  whi eh  the  imposition  of  the  ebove 
two  fees  lb  authorize*:  by  the  statute,  there  can  be  an  ad- 
ditional fee  of  IjO/  alio  ed  for  the  tranecrlpt, 

. • l9s-»uri,  112$,  hoot Ion  B4S1,  relating  to 

criminal  proceedings  bafore  justices  of  the  pence,  provide* 
follow*: 


“ hen  e»  a peal  is  taken  «na  perfected 
according  to  this  article,  it  shall  be  the 
duty  of  the  justice  to  Cause  nil  ^Kterlel  wit- 
nos  oe  to  enter  into  « recognizance,  in  the 
u:^  of  fifty  dollar*  each,  cond  tionrd  for  t nir 
Appearance  t*  ‘oetify  in  the  caute  et  the  terra 
to  which  th  eppeal  Is  returnable,  end  shell  fil«* 


Hon,  lehsrd  Cha.-iier, 
«y  *3,  1936. 


in  the  office  of  the  clerV  of  the  court  having 
Jurisdiction  o*  the  appeal,  within  three  dey# 
after  the  e jp*»al  i*  tnhen,  a copy  of  the  entries 
on  his  doefcet,  ^ith  the  ®f''idrv*t  of  npeel  enc 
«1’  the  ortgjio*!  paper t filed  in  thafeaee,  Induc- 
ing the  ''rcof  n ! ze-ree  of  the  witnesses  end  of  the 
defendant  for  M»  appeal,  duly  certified  by  the 
Justice. * 

The  duty  ispotied  by  such  section  seems  to  be  the  basin 
of  the  fee  of  B0<*  authorized  by  motion  117?a  for  certi- 
fying ell  nepers  end  recognizance  in  o criminal  cete 
other  then  homicide14. 

action  ”461  relates  to  ^inde^.e^ era,  action 
24a£  relates  to  certification  of  eia  - Inal  lone  end  recognizan- 
ces In  proceeding  ft  before  Justice*  involving  felonies,  and 
provides  an  follorn: 

",'ll  exs  '1  notion*  and  j coogriir.accer  >ren 
in  pureur-nce  of  the  - rovitslnoe  of  tT  is  article 
* " 3 1 he  cert'fied  by  th*  tagirtratc  taVlng  the 

seme,  end  delivered  to  p«  oler*  of  the  court 
in  which  the  offeree  i«  cognisable,  on  or  before 
the  first  day  of  tho  next  tore  thereof,  except 
that  w2;ara  the  pr  sonar  1 « oo^lttec  to  Jail, 

the  cx»  nine,  tion  of  M.  we  a If  «-rf  of  the  itnercea 
for  vr  -:f,  a Inst  his,  duly  certifies  , phell  accompany 
the  werrnnt  of  oonrcltaent,  end  bo  delivered  then*-* 
w’th  to  the  Jailer.’* 

The  language  last  quoted  from  Lection  11773  would  seem  appli- 
cable and  to  warrant  a fee  of  50-  for  certification  under  this 
'’action  3439  here  a felony  la  involved,  c.a  would  it  warrant 
■uoh  a charge  under  acctios  3411  »vere  a nleteaeaaor  *ea  in- 
volved. 


action  11778  which  anamerct&a  the  verioue  services 
for  which  Ju; ticca  of  the  ; eace  aay  charge  feea,  does  not  an- 
tion  or  uae  the  *ord  ’'transcript*.  /urtherasorc , that  which 
the  justice  ran  s to  tie  ' i her  court  under  -action  3461  or 
action  3439  la  itself  a transcript  of  the  proceedings  had  be- 
fore Ha,  and  since  action  1177a  authorizes  specifically  a 
fee  to  the  juatica  for  performing  such  duty,  nm  do  not  believe 
that  eno trier  fee  for  performing  tho  duty  ooulc  to  ai  ttior- 

i7ed  by  giving  to  such  duty  a different  nr: ra. 


Rod.  Moherd  Cfaamier, 

!'er  ?Q,  1936. 


In  conclusions  It  5»  our  opinion  that  In  e 
erl&lm  1 case  involving/ *?isde*’'tm«r  bcfor*  a Justice 
of  the  peace,  In  which  Judgment  i*  tr.tj rec , tr.e  justice 
is  entitled  to  n fee  of  50d  for  eni?  ring  mo!i  judgment; 
thct  If  eueh  Judgment  «*  ttfelnnt  th«  defendant,  rd  an 
eppeel  tel -on  therefrom,  the  Justice  of  the  pace®  ie  en- 
titled to  «n  additional  fee  of  for  certifyle-'  ell 
refer®  c.nd  rectogitlvenee  to  the  office  of  the  clerk  of 
tie  court  having  Jurisdiction  of  the  appeal,  unuer  the 
provisions  of  . . *1  eeurl,  1929,  ection  34.  1,  out 

that  no  &•  tlltlonel  feu  stay  be  charred  as  e transcript 
fee;  that  - ► are  » crlKln*l  proceeding  before  a justice 
Involves  h felony  other  then  fcoaleide,  such  justice  la 
entitled  to  e fee  of  SO*  for  certify  ing  ell  patters  end 
reeognleenee  to  the  clerk  of  the  cou*t  lc  . r.ich  tne  of- 
fense Is  corniuenie,  under  the  provision#  of  . . . lssourl, 

lB2s , .♦’Ction  34iif  , but  hfect  no  tr*  fteeripl  fee  other  than 
this  et"  be  chcr^eS  by  euoh  justice. 


Very  truly  yours. 


'7  - : 

cat* tent  Attorney  General 


#.rr*»ovKr; 


JOHN  V/.  HOFFMAN , Jr., 
(Acting)  Attorney  General 
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F HO  BA  Til  JUDGE  - Method  of  accounting  by  probate  judge  for  fees 

collected  during  his  term  which  had  accrued  to 
iis  predecessor* 


Hon.  Richard  Charier, 

7 roe e cut lag  Attorney, 

The  County  of  Herjdoiph, 
Soberly,  ' isaouri. 


tear  Sir: 


A request  for  an  opinion  has  been  received 
from  you  deted  ■ erch  6,  IfeSb,  in  ich  the  following 
question  is  aekea: 

"The  Probate  Judge  of  this  County  is  of  the 
opinion  thetl  his  predecessor  in  office  ie  entit- 
led to  the  foes  earned  by  said  nredecesaor.  By 
whet  method  does  he  protect  his  office  in  the 
reports  ho  nust  noire  to  the  tote  auditor  hoes 
he  take  credit  for  the  costs  collected  by  the 
former  Probate  Judge?" 

a. 

hen  the  term  of, probate  judge  expires,  as  to 
fees  accrued  but  uncollected  during  hie  terra,  H.  A.  Mis- 
souri, 1929,  section  117u2  imposes  on  such  former  probate 
judge  the  following  duty: 

"and  within  three  months  after  the  expiration 
of  hia^ern  aif  office  he  shall  file  for  record 
with  said  clerk  of  the  circuit  court  a statement, 
verified  by  his  affidavit,  of  all  fees  which  ac- 
crued but  v.ere  not  collected  during  his  term  of 
offiea,  spedifying  the  ^ames  of  the  parties  fro?r 
whom  due,  the  amounts  due,  on  account  of  what  ser- 
vices rendered  and  the  date  of  accrual.” 

hen  t'  is  statutory  provision  la  complied  with  there  oo mas 
into  existence  a record  showing  in  detail  and  by  specific 
description  the  ujncollected  fees  which  did  not  eccrue  to  or 
during  the  term  of  his  successor. 

As  to  siuch  of  the  above  fees  ae  are  paid  to  the 
successor  probete  Judge,  H.  .j.  Kir  sour*,  1929,  section  1LJ22 
provides  for  the  Keeping  of  books  by  various  officers  con- 


Kon.  ichttrd  Cheniier, 
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taining  "a  correct  account  of  all  feea  collected  by  such 
officer",  and  ?;edtlon  llb£3  provides  as  follows: 

"It  shall  be)  the  duty  of  all  sheriffs,  marshals, 
coronnr*,  and  all  clerks  of  courts  of  record,  and 
all  other  officers,  to  enter  In  suoh  book  ell  fees 
that  trey  xty  nor  h eve  In  their  hands  belonging  to 
others,  giving  the  name  of  the  owner  and  amount  of 
such  fees." 

Section  11824  provides  for  semi-annual  payment  of  the  fees 
governed  by  Cectljon  11823  to  the  county  treasurer,  end  Sec- 
tion 11325  requires  the  county  treasurer  to  keep  an  account 
of  them  and  to  pay  them  to  the  proper  owners. 

The  responsibility  for  the  proper  ultimate  appli- 
cation by  a foraajr  probate  Judge  of  fees  collected  by  his 
successor  and  paid  over  to  such  former  probate  judge  under 
the  provisions  of  tfao  statu  es  last  referred  to,  seems  to 
be  iw-osed  upon  ajuch  former  probete  Judge  by  Section  11762 
under  the  following  provision: 

"and  whenever  et  any  tiiao  after  the  ex  irction  of 
the  term  of  office  of  any  probate  Judge  the  amount 
of  feea  collected  by  or  for  his,  lrreap  ctive  of 
t e date  of  eocrual,  shall  exceed  the  sum  equal  to  the 
aforesaid  anjnual  compensation  provided  for  a Judge 
of  the  circuit  court  having  Jurisdiction  in  auch  coun- 
ty, it  shalll  be  the  duty  of  auch  probate  Judge  to  pay 
auch  excess,  sad  all  fees  thereafter  collected  by  or 
ro r his  on  account  of  fees  accrued  to  him  aa  such  pro- 
bate Judge  ls*3  ten  per  cent,  thereof,  within  thirty 
days  froa  tie  time  of  collect  ion,  into  the  county 
treasury  for  the  benefit  of  the  school  fund." 

Ad  to  fees  accruing  to  a former  probate  Judge  which 
his  successor  neither  earns  nor  collects,  it  tould  seem  that 
such  fees  would  rot  be  reflected  in  uny  report  or  settlement 
of  such  successor,  as  they  would  neither  hove  been  earned  by 
him  nor  would  th«y  have  passed  through  his  hands. 

In  conclusion,  it  is  our  opinion  that  unless  other- 
wise provided  by  lew,  e probate  Judge,  as  to  fees  accruing  to 
but  uncollected  by  his  oredecessor  in  office,  should,  es  to 
any  such  fees  collected  by  him,  pay  them  over  to  the  oounty 
treasurer  semi-annually  and  show  such  payment  on  any  report 


Hon,  Michard  Chattier, 
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or  sattlarent,  il  it  has  bean  mad a , and  If  such  payment 
baa  not  been  sad«  to  the  county  treaeurer  at  the  tixae 
of  cuch  report  07  settlement,  should  show  such  oollec- 
tlans  es  fee*  accruing  to  hie  predecessor;  that  as  to 
such  fees  accrttirg  to  his  predecessor  «s  ere  collected 
by  such  predecessor  and  do  not  pass  through  the  hands 
of  the  probate  Judre,  the  rrobete  judge  in  bia  report 
or  eettleiscnt  nee|d  not  refleot  the  saiae. 


Very  truly  youra, 


2J  AH!)  K.  fc'ITLSP 

Assistant  Attorney  Genarol 

A"P!’OVED: 


JOHN  W.  HOFFMAN,  Jr., 
(acting)  Attorney  General 
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warrants — right  of  oounty  court  to  reduct 
rate  of  interest  on. 
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Hon.  Riohard  Chamler 
Prosecuting  Attorney 
Randolph  County 
Moberly,  Missouri 


Dear  Sir: 


A request  for  an  opinion  has  been  received  from 
you  dated  March  6,  1935,  In  which  the  following  question 
Is  asked: 

"The  County  Court  of  this  County 
wishes  to  reduoe  the  Interest  rate 
on  warrants  If  and  when  the  saae 
are  protested.  May  they  do  this 
by  stating  on  the  back  of  the  warrant 
that  the  interest,  if  and  when  the 
warrant  Is  protested,  will  be 
per  annua? * 

section  12139,  R.  S.  Missouri,  1939,  fixes  the 
fora  for  county  warrants,  which  Includes  no  provision 
respecting  Interest.  Section  13171  as  to  the  fora  of  pro 
test  for  such  warrants  provides  in  part  as  follows: 

■wnen  presented  for  payaent,  if 
there  be  no  money  in  the  treasury 
for  that  purpose,  the  treasurer  snail 
so  certify  ou  the  back  of  the  warrant, 
and  snail  date  and  subscribe  the 
saae.  4 

Thus,  neither  the  body  of  the  warrant  on  the  face  thereof 
nor  Its  certification  of  protest  on  the  back  thereof,  re- 
fers in  any  way  to  Interest. 


Ho a.  Richard  Ghaaier 


June  19,  1955 
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However,  county  warrants  do  bear  Interest  as  a natter 
of  lav  after  protest.  Thus  In  the  case  of  Skinner  v.  Platte 
County,  32  Mo.  437  (1856)  the  Court  said: 

"In  order  to  draw  interest,  the 
warrant  for  the  allowanee  must  be 
made  out  and  presented  for  payment 
to  the  treasurer ; if  he  has  funds 
to  pay  vlth,  he  pays  the  warrant 
without  interest;  if  he  has  no 
funds  to  pay  vlth,  'he  shall  so 
oertlfy  on  the  back  of  the  warrant, 
date  and  subscribe  the  same.'  (R.  0. 

184b,  p.  311,  seo.  6.)  Frost  this 
date  the  warrant  will  bear  interest." 

and  in  the  case  of  Isenhour  v.  sarton  County,  190  Mo.  163,  88 
S.  V.  759  (1905)  the  Court  said: 

‘County  warrants  are  oreatures  of 
the  statute,  and  can  only  be  Issued 
in  accordance  therewith,  but  when  no 
rate  of  Interest  is  prescribed  upon 
their  face,  they  bear  Interest  at  the 
rate  of  six  per  cent  per  annum,  as 
provided  by  section  3705,  Revised 
Statutes  1899,  after  presentation  to 
the  treasurer  of  the  oounty  by  which 
issued,  and  failure  to  pay  because  of 
there  being  no  money  in  the  treasury 
for  their  payment.  (Robbins  v.  Lincoln 
County  Court,  3 Mo.  57;  Skinner  v. 

Platte  County,  32  Mo.  438;  State  ex 
rel.  v.  Trustees,  61  Mo.  15b)." 

There  is  a statute  fixing  the  rate  of  legal  interest 
on  obligations  containing  no  provision  for  Interest,  this  being 
R.  3.  Missouri,  1929,  Seotion  3839,  vhloh  fixed  the  rate  at 
04  per  annum.  The  statutory  form  of  oounty  warrants  and  the 


Hon.  Richard  Chamier 


June  19,1935 


fora  for  protesting  the  same  oontaln  no  provisions  respecting  in- 
terest, and  therefore  3eotlon  3839  would  fix  the  rate  of  Interest 
whloh  warrants  should  hear.  The  County  Court  being  of  Halted 
statutory  powers  cannot  vary  the  fora  of  oounty  warrants  and 
thereby  prescribe  a different  rate  of  interest. 

Before  closing  this  opinion  we  direct  your  attention 
to  Jeotlon  13184-1,  page  358,  Laws  of  Missouri  1933.  oy  follow- 
ing the  provisions  of  this  section  it  should  be  possible  for  your 
county  court  to  obtain  cash  for  the  holder  of  county  warrants, 
and  at  the  same  tlae  stave  a substantial  amount  of  Interest  as 
undoubtedly  the  loan  could  be  obtained  froa  eoae  federal  agency, 
etc.  at  a lower  rate  of  Interest  than  six  per  oent. 

Cvughuai^M. 

It  is  the  opinion  of  this  Department  in  view  of  the 
foregoing  that  the  County  Court  of  Randolph  County  has  no 
authority  to  reduoe  the  rate  of  Interest  which  its  warrants  shall 
bear  by  stating  on  the  back  of  the  warrant  that  if  and  then  the 
warrant  le  protested  it  shall  oear  five  per  cent  Interest  per 
annua. 


Respectfully  submitted, 


APPROYID: 


AftRY  0.  WALTIRR 
Assistant  Attorney  General 


JOHI  HOmuM,  Jr. , 

Act in*  Attorney  General. 

HOW l MM 


:3r;ci.'I.  JUDG;;.  compenaetion  of  under  H.  S.  lo.  1929,  Jection  1944. 

•*  • 


Hon.  ^lehnrd  Chewier, 
Prosecuting  attorney. 
The  County  of  Randolph 
Voberly,  ’‘iuBOurl. 


Juno  21,  1936. 

fTIeF 

JS 


Dear  .'.lrs 


A request  for  rn  opinion  ho®  baan  received  from 
you  undar  data  of  March  A,  1932,  auoh  reruest  being  In  tha 
following  tomai 

"Tha  Dar  of  thia  county  moy  appoint  a apaolal 
Judge  In  a ceaa  tried  come  yaara  ngo  before  a c- 
farea.  It  will  be  necessary  for  tha  .special  Judge 
to  review  the  evidence  and  finding®  made  by  the 
oferee.  ill  ha  be  entitled  to  the  fee  of  «10.00 
a day  for  tha  tine  apent  in  reviewing  tha  coae  or 
will  ooapanaatlon  be  allowed  only  for  that  period 
actually  apent  in  trying  the  ceae.” 

The  lpforni'. tlon  contained  in  sueh  request  v os  supplemented 
by  letter  frori  you  of  June  IP,  103b,  In  the  following  terma* 

•’In  answer  to  your  letter  of  !!ey  20,  1935,  In 
reply  to  rny  letter  of  Vareh  6,  1935,  to  General 
ilcrlttrloV,  will  nay  thet  in  the  ease  referred  to, 
the  finding  of  the  referee  *ae  not  merged  in  a 
Judgment,  but  the  T>efer#e  slrjply  inade  hla  report, 
end  Judge  a.  nr.  alkar,  nfeo  a pointed  the  Referee, 
wee  defeated  by  Judge  la-mett,  who  la  now  Circuit 
Judge,  and  Judge  Hamnett  disqualified,  end  the 
matter  is  now  before  the  Speolel  Judge  on  the  ques- 
tion of  approving  the  Referee’s  Report  end  the 
xce^tlona  filed  thereto. 

The  Referee  wee  more  than  a week  in  hearing 
the  evidence  and  there  la  a voluminous  trenecript 
containing  many  hundred  pages  of  evidence.  Tha 
report  of  the  Referee  wen  filed  shortly  before 
Judge  alkor  went  off  the  bench.  <o  evldenoe  la 
to  be  beard  by  the  . peclel  Judge,  but  the  case  is 
to  be  tried  on  the  evldenoe  taken  before  the  Re- 
feree. 


Hon.  niohard  Charier, 
June  81,  193b. 


-2- 


There  Is  no  agreement  between  the  parties  as  to 
a fee,  and  the  -peelel  Judge  was  elected  by  the 
Rar  under  eetion  1944." 

R.  S.  rlsaouri,  1929,  notion  1944,  provides  ns 

f ol love  t 


"The  person  elected  aa  special  Judge,  aa 
provided  by  the  preceding  sootlon,  shall  resolve 
the  sura  or  ten  dollars  per  day  for  eaoh  day  actu- 
ally engaged  in  transnoting  the  business  of  such 
tom  or  part  of  terra  of  court,  to  bo  paid  out  of 
the  atate  treasury  upon  tha  certificate  of  the 
dark  of  said  oourt. " 

This  statute  hee  never  been  construed  by  an  Appellate  Court 
of  this  tate  and,  therefore,  tha  cnewer  to  your  question 
suet  be  based  on  e reasonable  construction  of  Its  terse. 

The  question  is,  whet  the  phrase  "actually  en- 
gagad  in  trananctlng  tha  businasa  of  such  tarn  or  part  of 
terra  of  oourt",  neons,  a first  laprnoaion  might  ba  that 
tbia  phrnee  would  be  cor. fined  to  tine  aotually  on  tha  bench 
hearing  evidence  and  arguments  of  counael.  However,  it  aeens 
raore  likely  that  the  phrase  is  broader  in  meaning  and  in- 
cludes tha  tine  spent  by  the  Judge  in  actually  working  on  tha 
ease,  ea  opposed  to  the  tenvre  of  off loo  of  aueb  special  Judge, 
from  the  tine  of  his  appointment  until  its  termination. 

In  a situation  auoh  as  that  presented  by  your  let- 
ters, where  tha  special  Judge  is  elected  only  for  one  case, 
and  this  case  has  bean  ref ei rad  to  a referee  i ho  has  made  a 
report  prior  to  tho  eleotlon  of  suoh  speolal  Judge,  tha  special 
Judge  would  probably  sit  on  tha  bench  only  during  the  argument 
of  counael  on  the  exceptions  to  tha  report  of  the  referee,  which 
would  probebly  consume  a pert  of  one  day.  however,  in  order  to 
tnke  proper  notion  on  the  report,  raany  days  of  work  would  ba 
neoaasary  where  tho  report  end  tho  evidence  are  voluminous  and 
axoeptlone  are  filed  to  auoh  report.  It  would  bo  the  duty  of 
the  speolal  Judge  to  study  oarefully  tha  report  and  evidence 
for  it  la  his  function  to  take  aueh  action  as  is  indicated  to 
him  by  the  whole  record.  In  the  oaee  of  Fine  Art  flotures  Corp. 
v.  ’ »,rxln  at  el.,  29  li.tr.  (2d)  170  (1930),  the  court  said: 

"Tha  triii  1 oourt  was  not  bound  by  tha  findings 

of  the  referee,  whose  po vtr  was  limited  to  re- 


ion.  Mlchrrd  Chamler, 
Juno  21,  U35. 


oo"!  ‘ending  • Judgment,  and  it  woo  entltlad 
in  arriving  ft  the  terms  of  Its  Judgment 
to  disregard  the  roort  entirely,  or  to 
adopt  such  parta  an  a.omed  to  it  to  ho  right, 
or  to  modify  it  and  adopt  it  ith  corrections, 
lack  ▼.  Brecht,  166  *»o.  242 , $6  i.rf.  976; 

Utley  v.  Kill,  156  »'o.  232,  35  3.*.  1091,  49 
L.B.A.  325,  78  /j*.  fit.  Mop.  359;  „tute  ex  rel. 
v.  feople’s  Ice,  storage  k ifuol  Co.,  H4 6 o. 

158,  151  8.  101;  City  of  Jit.  ’ ouls  v.  irarker- 

./tshlngton  Co.,  supra;  Crowell  ▼.  ”etta,  213  f'o. 

App.  633,  233  3.W.  206;  Volleroy  v.  -.aright, 
ruprs;  eot  v • Bank  of  Caruthersville,  110  'o. 

App.  490,  05  3.W.  601;  -.  T.  Rawlelgh  Uodleal 
Co.  v.  ood-ard  (■  o.  App.)  230  S.n.  647; 

*.pri  ngf ield  Gee  6 Slootrlo  Co.  v.  Jouthern  surety 
CO.  { 'o.  App.)  950  S.Vi.  78.-  29  S.T,Y.  (2d)  174. 

There  renelna  then  the  narrow  lmue  of  whether  a 
spool' 1 Judge,  under  the  circumstances  detailed  in  your  let- 
ter, la  actually  engaged  !n  transacting  the  buai  r.aee  of  the 
oourt  only  when  he  is  sitting  on  the  bench  hearing  the  rrgu- 
wenta  of  oouneel,  and  if  he  la  to  be  paid  only  for  hie  time 
so  spent,  which  will  probably  entitle  him  to  10  as  his  totol 
oonpenn * t ion  for  noting  in  the  enae,  when  he  may  be  obliged 
to  apend  hla  entire  time  for  eeverei  weeks  working  on  the  case. 

e ball  ere  the  answer  to  this  question  oust  be  no,  if  the  stat- 
ute as  applied  to  these  facta  la  to  operate  reasonably  r.nd 
fairly.  A lawyer  la  transacting  the  bUalaeas  of  hie  client 
while  preparing  in  his  office  a ones  for  trial,  or  a brief  to 
be  argued , as  well  es  when  he  la  in  the  courtroom  trying  or 
arguing  hie  ease.  Both  are  .essential  to  a proper  earring  of 
the  lnteraata  of  his  ollent.  It  would  seem  to  ue  likewise 
that  a Judge  le  transacting  the  business  of  the  oourt  when  he 
is  investigating  and  working  on  e once  In  his  oheabera  alone,  equally 
as  when  ho  is  sitting  on  the  bench  hearing  evidence  or  arguments. 

In  conclusion,  it  la  our  opinion  that  a special  Judge 
elected  under  the  provisions  of  H.  3.  Missouri,  1929,  >ectlon 
1943,  la  entitled,  under  set  ion  1944,  to  the  i»->  of  #10  per  day 
for  the  time  spent  by  him  working  on  end  reviewing  the  report  of 
a referee,  the  evldenee  adduced  before  suoh  referee, end  the  ex- 
ceptions filed  to  suoh  report,  when  it  la  hie  duty  to  enter 
Judgment  based  on  such  report,  as  well  no  for  the  time  when  he 
is  sitting  on  the  bench  hearing  the  arguments  of  oouneel  in  con- 
nection with  such  re  ort,  when  no  evidence  is  to  be  adoucad  be- 


Hon*  Ploherd  Chenier, 
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foro  hla,  one  Mr  Judgment  Is  to  be  entered  ♦olely  on  the  basis 
of  the  evidence  adduced  before  the  referee,  the  report  of  the 
referee,  the  exceptions  thereto,  end  the  arguments  of  counsel 
thereon. 


Very  truly  yours. 


farc/RD  H.  1 LLivH 

Assistant  attorney  (General 


aphuoy^d* 


JOHN  71.  ECFFLaIJ,  Jr., 
(Acting)  Attorney  General 


iuj-jovuru.  ^Xa.TJt  ruMiX  r&NTIAjm  Prison-made  LiercLandise  - Interpretation 
of  Sumner-Aslwr^t  Bill,  tf.R.  ,f*7§40  as  it  relates  to  (1)  shipping 
prison-made  merchandise  into  any  state  or  territory;  (2)  marking  of 
such  shipments;  (3)  seizure  of  prison-made  goods;  (4)  parties 
against  whom  action  shall  be  brought;  (5)  parties  liable  in  case  of 
resilipment  of  merchandise;  (6)  party  liable  through  numerous  trans- 
actions; (7)  status  of  drop  shipments;  (8)  interstate  commerce  feature. 


August  1,  1935, 


Mr.  R.L.  Chapman, 
Superintendent  of  Industries, 
Missouri  State  Prison, 
Jefferson  City,  Missouri.. 


Dear  sir: 


This  department  is  in  receipt  of  your  letter 
desiring  interpretation  and  construction  of  certain  phases 
of  House  Bill  7940  passed  by  the  74th  Congress  and  approved 
by  the  President  on  July  24,  1935,  containing  eight  separate 
questions,  which  are  as  follows: 

• (1)  Our  interpretation  of  Section 
One  of  this  Act  is  that  shipments  of 
prison-made  merchandise  can  be  trans- 
ported into  any  state  or  territory  of 
the  United  States  so  long  as  such 
shipaents  are  not  aade  in  violation 
of  the  laws  of  any  such  state  or  terri- 
tory and  comply  with  the  provisions  as 
to  the  marking  of  such  shipaents  as  herein 
set  forth.  Is  this  interpretation  eorreot? 

(2)  We  construe  Section  Two  as  meaning 
the  Missouri  penal  industries  cannot  ship 
any  merchandise  produced  by  then  in  inter- 
state commerce  unless  sueh  shipaents  are 
plainly  and  clearly  marked  as  provided 
for  in  this  section.  Is  this  correct? 

) 

(3)  as  provided  in  Section  Three,  can 
the  Federal  Government  seise,  hold,  and 
condemn  shipaents  of  prison-aade  merchan- 
dise, the  property  of  the  State  of  Missouri, 
made  in  inter-state  coaaerce  in  violation 
of  the  provisions  of  this  legislation? 

(4)  Under  a further  provision  of  this 
*ct,  can  the  Federal  Government  bring 
suit  in  the  Federal  Courts  against  the 
State  of  Missouri,  the  Department  of  Penal 

\ 


Mr  • fi«L» 


Chapman 


August  1,  1935* 
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Institutions  of  the  state  of 
Missouri,  the  various  commissioners 
of  the  Department  of  Penal  Institutions, 
or  the  Superintendent  of  Industries, 
for  a violation  of  the  provisions  of 
'same? 

(5)  Should  the  products  of  the  Missouri 
penal  industries,  originally  sold  and 
shipped  to  a person  or  fin  located  or 
doing  business  in  the  State  of  Missouri, 
be  reshipped  in  interstate  eommeree 

in  violation  of  the  provisions  of  this 
law,  who  would  b#  liable  for  prose cu- 
tion  for  such  violation,  the  Missouri 
penal  industries  or  the  person  or 
firm  making  such  reshipment? 

(6)  If  it  is  held  that  the  person  or 
fin  owing  the  merchandise  at  the  time 
illegal  shipment  was  made  is  alone 
liable  for  prosecution  for  suoh  viola- 
tion, would  this  hold  true  through 
numerous  transactions  down  to  the 
individual  consumer? 

(7)  Should  the  products  of  the  Missouri 
penal  industries  be  sold  to  any  person 
or  firm,  the  purchased  articles  remain- 
ing on  our  premises  for  drop-shipment  * 
to  the  points  as  specified  by  the 
purchaser,  who  would  be  liable  for 

frosaeutlon  for  suoh  articles  shipped 
n inter-state  oomneree  in  violation 
of  the  provisions  of  this  legislation? 

* Drop-shipments  show  the  name  of  the 
purchaser  on  the  bill  of  lading  as  the 
shipper  Instead  of  the  original  source 
of  tne  merchandise. 

(8)  Should  a person  or  the  agent  of 
any  firm  purchase  the  products  of  the 
i.issourl  penal  industries,  paying  cash 
for  the  same  on  our  premises,  and  then 
transport  these  goods  in  inter-state 
commaroe  by  means  of  a private  vehicle 
not  otherwise  engaged  in  trucking  or 
hauling  for  hire,  who  would  be  liable 
for  prosecution  for  a violation  of  this 
law?  Would  such  use  oause  a vehicle 
belonging  to  a private  individual 
or  firm  to  be  held  as  engaging  in  inter- 
state commerce 


Ur.  R.L.  Chapman 
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The  Act  in  its  entirety  is  as  follows: 

"Be  it  enacted  by  the  donate  and  ths 
House  of  Representatives  of  the  United 
states  of  America  in  Congress  assembled, 

"That  it  shall  be  unlawful  for  any  person 
knowingly  to  transport  or  cause  to  be 
transported, in  any  manner  or  by  any  means 
whatsoever,  or  aid  or  assist  in  obtaining 
transportation  for  or  in  transporting  any 
goods,  wares,  and  merchandise  manufactured, 
produced,  or  mined  wholly  or  in  part  by 
convicts  or  prisoners  (except  convicts 
or  prisoners  on  parole  or  probation) , or 
in  any  penal  -nr  reformatory  institution, 
from  one  dtate.  Territory,  Puerto  Rico, 

Virgin  Islands,  or  District  of  the  United 
States,  or  place  noncontiguous  but  sub- 
ject to  the  jurisdiction  thereof,  or  from 
any  foreign  country,  into  any  State, 

Territory,  Puerto  Rico,  Virgin  Islands, 
or  District  of  the  United  States,  or 
place  non- contiguous  but  subjeot  to  the 
jurisdiction  thereof,  where  said  goods, 
wares,  and  merchandise  are  intended  by 
any  person  Interested  therein  to  be  re- 
ceived, possessed,  sdld,  or  in  any  manner 
used,  either  in  the  original  package  or 
otherwise,  in  violation  of  any  lav  of 
such  State,  Territory,  Puerto  Rico,  Virgin 
islands,  or  District  of  the  United  States, 
or  plaoe  noncontiguous  but  subject  to 
the  Jurisdiction  thereof.  Nothing  herein 
shall  apply  to  coamrodities  manufactured 
in  federal  penal  and  oorreebional  institu- 
tions for  use  by  the  federal  Government. 

"Sec.  £.  All  packages  containing  any 
goods,  ware 8 , and  merchandise  manufactured, 
produced , or  mined  wholly  or  in  part  by 
oonvicts  or  prisoners,  except  convicts  or 
prisoners  on  parole  or  probation,  or  in  any 
penal  or  reformatory  institution,  when  shipped 
or  transported  in  Interstate  or  foreign 
commerce  shall  be  plainly  and  clearly 
marked,  so  that  the  name  and  address  of  the 
shipper,  the  name  and  address  of  the  con- 
signee, the  nature  of  the  contents,  and  the 
name  and  location  of  the  penal  or  reformatory 
institution  where  produoed  wholly  or  in 
part  iaay  be  readily  ascertained  on  an 
inspection  of  the  outside  of  such  package. 


Mr.  R.L.  Chapman 
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"See.  3.  Any  person  violating  any 
provision  of  this  *et  shall  for  eaeh 
offense,  upon  eonvletlon  thereof,  he 
punished  by  a fine  of  not  more  than 
$1,000,  and  such  goods,  wares,  and 
merchandise  shall  be  forfeited  to  the 
United  3tates,  and  may  be  seized  and 
condemned  by  like  proceedings  as  those 
provided  by  law  for  the  seizure  and 
forfeiture  of  property  imported  into 
the  United  States  contrary  to  law. 

"Sec.  4.  Any  violation  of  this  aot 
shall  be  prosecuted  in  any  court  having 
jurisdiction  of  crime  within  the  dis- 
trict in  which  said  violation  was  committed, 
or  from,  or  into  which  any  suoh  goods, 

-ares,  or  merchandise  may  have  been  car- 
ried or  transported,  or  in  any  Territory, 
Puerto  Rico,  Virgin  Islands,  or  the 
District  of  Columbia,  contrary  to  the 
provisions  of  this  Aot." 


We  shall  attempt  to  Interpret  your  eight  individual 
questions  in  their  numerical  order. 


Z 

We  think  you  are  correct  in  your  Interpretation,  as 
under  the  first  section  it  is  made  unlawful  for  any  prison* 
made  goods  to  be  shipped  into  another  state  in  violation  of  the 
laws  of  that  state. 

This  House  bill  follows  very  closely  the  wording  of  the 
Webb-Kenyon  Act  passed  by  Congress  on  March  1,  1919.  This'" 

Act  related  to  the  sale  and  transportation  of  intoxicating 
liquor  and  made  it  a violation  for  the  same  to  be  shipped  into 
another  state  in  violation  of  the  laws  of  that  state.  The 
effect  of  the  Act  was  to  eliminate  any  Interstate  commerce 
protection  or  advantage  by  reason  of  a shipment  or  sale  being 
Interstate  commerce.  This  wqs  the  effeet  of  the  decision 
in  the  ease  of  Clark  Distilling  Co.  v.  Western  Maryland  R. 

Co.,  61  L.  Ed.  326.  Therefore,  we  think  House  Bill  7940 
takes  away  the  immunity  characteristic  of  Interstate  eomaeroe 
and  the  protection  and  freedom  which  was  originally  enjoyed 
by  prison-made  goods,  and  that  the  Interstate  commerce  feature 
in  reality  no  longer  applies  to  convict-made  merchandise. 
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In  the  recent  ease  of  McCormick  t.  Brown,  285 
U.3.  131,  it  was  held  that  any  shipment  or  transportation 
of  intoxicating  liquor  into  or  out  of  the  state  can  be 
controlled  and  regulated  by  the  state  without  violating 
Interstate  commerce  laws,  and  we  deem  the  same  applicable 
to  the  question  of  prison-made  merchandise* 

Tou  are  privilege*  to  ship  prison-made  merchandise 
into  any  state  or  territory  of  the  United  states  if  the 
shipment  in  any  manner  does  not  violate  the  laws  of  said 
state  or  territory  and  the  packages  comprising  the  shipment 
are  plainly  and  clearly  marked  as  set  forth  in  Section  £ 
of  the  Act* 


II 


That  we  have  said  under  question  1 relating  to  the 
marking  and  labeling  of  shipments  of  prison-made  goods  is 
also  applicable  to  question  £,  and  we  are  in  aocord  with 
your  interpretation  as  contained  in  your  question. 


in. 


The  Act  provides  for  the  seizure  of  convict-made 
merchandise  and  for  a fine  in  each  offense  of  not  more 
than  $1,000.00.  It  seems  that  in  such  cases  it  is 
Immaterial  as  to  the  owner  of  the  merchandise;  the  actior 
is  brought  against  the  article  itself.  It  is  the  article 
itself  that  is  the  offender  and  is  subjected  to  forfeiture 
or  seizure. 

This  prineiple  of  law  is  enunciated  in  the  ease 
of  Dobbins's  Distillery  v.  United  states,  95  U.3.  l.c.  399, 
follows  x 
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'Nor  Is  It  necessary  that  the 
owner  of  the  property  should 
have  knowledge  that  the  lessee 
and  distiller  was  committing 
fraud  on  the  publio  revenue,  in 
order  that  the  information  of 
forfeiture  should  be  maintained. 

If  he  knowingly  suffers  and  permits 
his  land  to  be  used  as  a site  for 
a distillery,  the  law  places  him  on 
the  same  footing  as  if  he  were 
the  distiller  and  the  owner  of  the 
lot  where  the  distillery  is  located; 
and,  if  fraud  is  shown  in  such  a 
case,  the  land  is  forfeited.  Just 
as  if  the  distiller  were  the  owner. 
Burroughs,  Taxation,  67. 

" Cases  arise,  undoubtedly,  where 
the  judgment  of  forfeiture  necessarily 
carries  with  it,  and  as  part  of  the 
sentence,  a conviction  and  Judgment 
against  the  person  for  the  crime 
committed;  and  in  that  state  of  the 
pleadings  it  is  clear  that  the  pro- 
ceeding is  one  of  a criminal  character; 
but  where  the  information,  as  in 
this  case,  does  not  involve  the  per- 
sonal conviction  of  the  wrong-doer 
for  the  offense  charged,  the  remedy 
of  forfeiture  claimed  is  plainly  one 
of  a civil  nature;  as  the  conviction 
of  the  wrong -doer  must  be  obtained, 
if  at  all,  in  another  and  wholly 
Independent  proceeding.  1 Blsh. 
brim.  Law  (6th  ed.),  sect.  835,  note 
1;  United  states  v.  Three  Tons  of 
Coal,  6 Biss.  371.” 


In  the  case  of  automobiles  being  used  in  violation  of 
the  prohibition  law,  the  Court  in  the  case  of  Uoss  v.  duamit 
County,  £08  F.  507,  said: 

* * Then,  again,  all  the  courts 
hold  that  the  proceedings  to 
forfeit  automobiles  which  are  used 
in  violation  of  the  provisions  of 
the  prohibition  laws,  whether  state 
or  Federal,  are  civil  in  their 
nature,  and  are  proceedings  in  rem, 
since  the  automobile  to  be  forfeited 
is  treated  aa  the  offending  thing. 
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Uoskins  t.  State,  82  Okla.  200, 
200  Pae.  168;  Kirkland  v.  State, 
72  xjrk.  171,  65  L.R.~.  76,  105 
An.  St.  Rep.  25,  78  S.W.  770, 

2 Ann.  Cas.  24 2;  United  States  t. 
Gas  Stephens  Automobile  (D.C.) 

272  Fed.  188.  To  the  same  effect 
is  State  ▼.  Davis,  55  Utah,  54, 
184  Pac.  161.  If,  therefore,  the 
taking  of  the  automobile  in 
question  by  the  offloer  in  the 
case  at  bar  fcall  be  considered 
as  though  it  had  been  taken  in 
a civil  rather  than  in  a criminal 
proceeding,  the  plaintiff,  never- 
theless, should  not  recover . " 


another  decision  clearly  shoving  that  while  it  is 
not  necessary  that  the  owner  of  the  merchandise  be  Innocent  and 
not  a party  to  the  crime,  yet  the  goods  may  be  seized, is  found 
in  2 R.C.L.,  page  1597: 

"Under  a statute  providing  for 
a forfeiture  of  property  used 
in  violation  of  the  act  property 
may  be  subject  to  forfeiture 
thereunder,  though  the  owner  did 
not  share  in  the  guilt  of  the 
asdr  of  it,  to  whom  he  had 
intrusted  possession  and  control. 

Thus  where  the  owner  of  an  auto- 
mobile has  entrusted  the  use  and 
control  of  it  to  another  it  is 
subject  to  forfeiture  where  used 
in  violation  of  the  United  states 
revenue  laws  providing  for  for- 
feiture of  property  so  used,  though 
the  owner  had  no  knowledge  of  the 
unlawful  use.  United  dtates  v.  Min- 
oey,  254  Fed.  287,  165  C.C.a.  575, 

/ 5 aj.L.R.  211  and  note.  In  this 

case  the  automobile  was  used  by 
a servant  of  the  owner  without 
his  master* s knowledge  or  consent, 
to  transport  liquors  in  violation 
of  the  United  dtates  statute 
forfeiting  conveyances  used  in  the 
removal  of  goods  or  commodities 
with  intent  to  defraud  the  United 
Dtates  of  the  tax  thereon." 
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Tie  are  therefore  of  the  opinion  that  the  Federal 
Government  may  seize  and  condemn  prison-made  merchandise 
regardless  of  the  fact  that  it  be  the  property  of  the  Rtate 
of  Missouri,  for  the  reason  that  it  is  the  property  itself— the 
ree — which  is  the  offender.  In  every  instance  the  decisions 
consulted  show  that  the  action  for  forfeiture  and  seizure  was 
brought  against  the  article  itself,  the  owner  and  others 
involved  not  being  Included  as  parties. 


IV. 

If  your  question  relates  to  an  action  to  forfeit  and 
seize  the  goods  and  the  parties  to  the  proceeding,  then  the 
decisions  and  the  conclusion  reached  in  question  3 will  apply; 
however,  we  will  interpret  your  question  to  mean  - in  the  event 
of  a violation,  who  will  be  subject  to  prosecution  or  criminal 
action? 

Referring  to  Jec.  1 of  the  bill  it  states  "it  shall 
be  unlawful  for  any  person  knowingly  to  transport  or  cause  to 
be  transported,  in  any  manner  or  by  any  means  whatsoever,  or  aid 
or  assist  in  obtaining  transportation  for  or  in  transporting  any 
goods,  wares,  and  nerchandise  manufactured,  produced,  or  mined 
wholly  or  in  part  by  convicts  or  prisoners,  etc."  It  Is  our 
opinion  that  the  dtate  itself  would  in  no  wise  be  involved. 

It  is  a well  settled  principle  of  law  that  in  criminal  actions 
the  afeents  of  the  obate  or  of  persons  cannot  commit  crimes  and 
be  absolved  from  the  same  for  the  reason  that  they  are  agents 
or  employees  and  acting  for  the  principle  or  for  the  State. 

If  the  personnel  of  the  department  of  penal  institu- 
tions instructed,  aided  or  assisted  in  violation  of  the  a.ct, 
then  they  are  personally  liable  to  prosecution;  likewise,  the 
various  commissioners  of  the  department.  If  you  as  Superintend- 
ent of  Industries  carry  out  the  transaction  alone  without  the 
knowledge  or  without  incriminating  the  other  officials,  then  you 
alone  would  be  subject  to  prosecution. 


V. 

Any  prlson-mude  merchandise  shipped  by  you  to  any 
purchaser  within  the  .State  of  Missouri  does  not  constitute  any 
violation  of  the  Aot.  If  the  party  to  whom  the  merchandise 
is  shipped  within  the  otate  reshlp  the  same  to  another  state, 
then  that  party  or  parties  alone  are  subject  to  prosecution, 
and  no  one  connected  with  the  Missouri  penal  industries  would 
be  subject  to  prosecution,  provided  no  officer  or  employee 
entered  into  a conspiracy  to  violate  the  ^.ct  or  knowingly  aided 
or  assisted  in  the  reshipment  of  the  goods. 
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VI 


It  Is  our  opinion  tnat  every  transaction  or  transpor- 
tation involving  the  shipment  of  prison-made  merchandise  from 
the  btate  of  Missouri  to  another  state  in  violation  of  the 
laws  of  that  state,  that  all  persons  connected  with  the  trans- 
action, aiding,  assisting  or  in  any  wise  involved  in  the 
violation,  would  be  subject  to  prosecution,  and  eaoh  act  or 
instanoe  in  which  merchandise  was  so  transported  in  violation 
of  the  act  would  constitute  a separate  and  distinct  violation 
of  the  act* 


vn 

In  view  of  the  terms  of  the  *ct,  we  can  discern  no 
difference  in  the  event  drop  shipments  are  made.  The  Act  uses 
the  following  phraseology:  "knowingly  to  transport  or  cause  to 
be  transported,  in  any  manner  or  by  any  means  whatsoever,  or 
aid  or  assist  in  obtaining  transportation  for  or  in  transporting 
any  goods  * * *•  bearing  in  mind  your  explanation  of  drop 
shipments,  it  appears  that  by  the  same  you  merely  Insert  the 
purchaser^  name  as  the  consignor  and  you  as  the  real  vendor 
appear  to  be  eliminated  from  the  transaction. 

We  are  of  the  opinion  that  drop  shipments  would  in  no 
wise  relieve  those  participating  in  the  transaction  from 
prosecution.  You  would  be  knoringly  assisting,  aiding  or 
participating  in  such  shipment,  which  would  be  a violation  of 
the  *ct# 


VIII 

To  be  subject  to  and  have  the  protection  of  interstate 
commeroe,  goods  must  be  transported  from  one  state  to  another 
under  contract  to  purchase.  In  the  event  purchases  come 
direct  to  the  prison,  the  merchandise  is  received,  the  same 
paid  for,  and  the  transaction  is  then  and  there  final  and 
closed,  then  we  are  of  the  opinion  that  the  transaction  has 
lost  its  Interstate  commeroe  feature  even  though  the  parties 
be  residents  of  different  cities. 

In  the  decision  in  the  case  of  Ware  & Leland  v.  Mobile 
County,  209  U.3.,  l.c.  411,  the  Court  said: 

"While  the  general  principles 
appllod  in  these  cases  are  not 
to  be  denied,  there  is  a class  . 
of  oases  which  hold  that  con- 
tracts between  citizens  of  different 
states  are  not  the  subjects  of 
Interstate  commerce  simply  be- 
cause they  are  negotiated  between 
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citizens  of  different  states, 
or  by  the  agent  of  a company 
in  another  3tate,  There  the 
contract  itself  is  to  be  com- 
pleted and  carried  out  wholly 
within  the  borders  of  a state, 
although  such  contracts  inci- 
dentally affect  interstate  trade." 


dpeaking  of  insurance  policies  being  transactions 
in  interstate  commerce,  the  Court,  in  the  case  of  Paul  v« 
Virginia,  8 Vail.  168,  19  L.  ed.  357,  said: 

"Issuing  a polioy  of  insurance 
is  not  a transaction  of  commerce. 

The  policies  are  simple  contracts 
of  indemnity  against  loss  by 
fire,  entered  into  between  the 
corporations  and  the  assured,  for 
a consideration  paid  by  the  latter. 

These  contracts  are  not  articles  of 
commerce  in  any  proper  meaning  of 
the  word.  They  are  not  subjects 
of  trade  and  barter,  offered  in 
the  market  as  something  hawing 
an  existence  and  value  Independent 
to  the  parties  to  them.  They 
are  not  commodities  to  be  shipped 
or  forwarded  from  one  state  to 
another,  and  then  put  up  for 
sale.  They  are  like  other  personal 
contracts  between  parties  which 
are  completed  by  their  signature 
and  the  transfer  of  the  considera- 
tion. Such  contracts  are  not 
interstate  transactions,  though  the 
parties  may  be  domiciled  in  dif- 
ferent states.  The  policies  do 
not  take  effect— are  not  executed 
contracts— until  delivered  by  the 
ajent  in  Virginia.  They  are,  then, 
local  transactions,  and  are 
governed  by  the  local  law.  They 
do  not  constitute  a part  of  the 
co:nmerce  between  the  states  any 
more  than  a contract  for  the  pur- 
chase and  sale  of  goods  in  Virginia, 
by  a citizen  of  New  York  whilst  in 
Virginia,  would  constitute  a portion 
of  such  commerce." 


1935. 
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Va  base  the  above  conclusion  on  the  tvo  above  decis- 
ions. However,  we  wish  to  remind  you  of  the  provision  of 
the  Aet  whloh  are  broad  enough  to  Incriminate  you,  or  any 
other  person, if  you  knowingly  aid  or  assist  in  the  transpor- 
tation of  the  goods.  If  those  elements  do  not  enter  into 
the  transaction,  then  the  purchaser  alone  is  liable  if  he 
transports  prison-turn de  merchandise  into  another  state  in 
violation  of  the  lews  of  that  stave  and  would  be  subject  to 
prosecution  under  the  xet  regardless  of  the  manner  in  which 
the  merchandise  v.-as  so  transported  into  the  other  state. 

We  do  not  deem  it  your  duty  when  purchases  are  made 
in  the  manner  outlined  in  your  question,  to  make  private 
Investigation  and  determine  the  ultimate  destination  of 
the  merchandise  so  purchased. 

For  your  further  information,  we  are  of  the  opinion 
that  when  prison-made  merchandise  is  shipped  to  another 
state  and  it  is  necessary  for  the  shipment  to  traverse  the 
borders  of  the  third  state  in  arriving  at  its  final  desti- 
nation, the  same  would  not  constitute  a violation  in  the 
third  state.  With  reference  to  this  question,  the  Court, 
in  the  case  of  Baumsohllt  v.  State,  221  S.l.  19A,  said: 

"The  state  can  forbid  and 
punish  the  transportation  of 
intoxicating  liquor  across 
the  state  and  into  another 

State  only  in  case  the  proposed 
sb  in  the  state  into  which  it 
was  to  be  taken  was  oontrary 
to  law  there,  so  that  the 
transportation  was  deprived  of 
the  protection  of  the  commerce 
clause  of  the  federal  Constitution 
by  this  sot." 

We  are  further  of  the  opinion  that  persons  purchasing 
prison-made  merchandise  in  other  states,  when  desiring  it  for 
their  own  personal  use,  the  same  does  not  constitute  a 
violation  of  the  ~et,  as  was  held  in  the  case  of  Theo.  Hamm 
Brewing  Co.  v.  Chicago,  H.I.  & P.  Ry.  Co.  (D.C.  Minn.  1913) 
215  7.  672: 

"The  Webb-Kenyon  ^ct  does  not 
render  illegal  the  shipment 
of  liquor  in  interstate  commerce 
to  a consignee  desiring  it  for 
his  personal  use,  though  without 
a permit  required  by  the  law  of 
his  state." 


APPROVED: 


Attorney  G«nAral. 
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RECORDER  OF  DEEPS: 


It  is  legal  for  the  Recorder  of 
Deeds  to  appoint  tne  Circuit 
Clerk  Deputy  Recorder  at  Moberly 


August  5,  1935 


Honorable  Richard  Chamler 
Prosecuting  Attorney 
Randolph  County 
Mobe  rly ,M i s s our 1 


Dear  Sir* 

This  Department  Is  in  receipt  of  three  separate 
letters  requesting  opinions  regarding  the  appointment  of 
deputies  to  the  office  of  Recorder  of  Deeds  In  your  County. 

The  first  request  of  July  22,  1935,  is  as  follows s 

"Randolph  County  maintains  circuit 
court  and  county  offices  at  two 
towns  within  the  County,  Moberly  and 
Huntsville,  which  are  more  than  five 
miles  apart.  Please  advise  me  if  it 
Is  proper  for  the  Recorder  of  Deeds, 
who  maintains  an  office  in  Huntsville, 
the  bounty  Seat,  to  deputize  the  Cir- 
cuit Clerk  as  Deputy  Recorder  of  Deeds 
for  the  purpose  of  Issuing  marriage 
licenses  at  Moberly,  Missouri,  It 
haB  been  the  custom  in  this  County  to 
so  deputize  the  Circuit  Clerk  since 
the  time  the  two  offices  were  separated 
in  1892." 

Vile  shall  first  discuss  the  legality  of  the  appoint- 
ment of  Circuit  Clerk  as  Deputy  Recorder  of  Deeds,  the  Circuit 
Clerk  residing  and  performing  his  duties  In  the  City  of  Moberly, 
and  the  Recorder  of  Deeds  maintaining  his  office  at  Huntsville. 
This  question  involves  the  holding  of  two  offices  by  one  and 
the  same  person.  In  various  counties  where  the  Clerk  of  the 
Circuit  Court  I®  ex  officio  Recorder  of  Deeds,  the  Legisla- 
ture recognizes  the  fact  that  there  Is  no  incompatibility  or 
inconsistency  in  the  same  person  holding  both  offices. 

In  thB  Laws  of  1933,  page  360,  Section  11528,  the 
Legislature  amended  the  law  relating  to  combining  the  offices 
of  the  Recorder  of  Deeds  and  the  Circuit  Clerk  according  to 
population,  as  follows: 
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"The  clerks  of  the  circuit  courts 
shell  fee  ex  officio  recorder  1b 
their  respective  counties,  except 
In  counties  containing  20,000  in- 
habitants or  store*" 

Section  11538,  Levs  of  1933,  nags  361  provides  that 
counties  having  a population  of  20,000  or  more,  t he  question 
of  combining  the  tvo  offices  shall  be  subrttted  to  the  . 
qualified  voters  at  a general  election*  During  the  early 
history  of  our  state  the  offices  of  County  and  Circuit 
Clerk  vere  at  one  tine  combined  and  held  by  one  and  the 
sane  person*  In  the  case  of  State  v*  Lusk,  48  Ho*  242, 
the  Court  saldt 

"A  writ  of  quo  warranto  was  sued  out 
of  the  Cole  Circuit  court  against  the 
defendant  to  test  his  right  to  hold 
the  office  of  county  clerk,  ha  having 
been  elected  to  and  having  entered 
upon  the  duties  of  the  office  of 
olerk  of  the  Circuit  Court*  The 
relator  elalna  that  by  this  act  he 
has  in  affect  surrm  dared  the  office 
of  county  clerk,  for  the  reason  that 
the  duties  of  the  tvo  offices  are 
lncor pa tlble  in  lav*  If  this  vere 
so,  there  Is  no  doubt  that  the  ac- 
cept ance  of  the  second  office  vould 
vacate  the  first  (State  ex  rel*  Ovens 
v*  Draper,  46  Mo*  366))  and  counsel 
have  given  sons  forcible  11 lust rat  Iona 
of  the  difficulty  arising  under  a one 
clrcunstanees  In  holding  both  offices 
by  the  sane  person*  But  their  in- 
compatibility consists  not  so  much  in 
the  nature  of  their  duties  as  In  the 
fact  that  both  courts  nay  be  sitting 
at  the  sane  time,  so  that  the  cleric 
must  be  personally  absent  from  one* 

But  this  difficulty  has  never  been 
recognized  in  Missouri  as  necessarily 
constituting  Incompatibility  in  a legal 
sense,  inasmuch  as  in  one  or  even 
in  both  of  the  courts,  the  clerk  may 
appear  by  deputy*  Were  the  duties 
neeessarlly  personal,  the  deduction 
of  counsel  vould  be  sound,  but  as  it 
is  ve  have  no  right  to  pronounce  the 
offices  incompatible* 
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"Another  and  conclusive  reason 
against  the  views  of  the  relator 
arises  from  the  customs  of  the 
State*  From  our  earliest  history, 
in  a large  portion  of  the  State, 
those  offices  hare  been  held  by  the 
same  person,  and  no  question  has 
been  raised  as  to  their  compatibility* 
With  this  general  and  well-known 
practice,  we  have  had  legislation 
declaring  other  offices  incompatible, 
but  none  in  regard  to  these*  Ve  are 
bound  to  regara  it  as  a tacit  legis- 
lative approval  of  the  practice— an 
indorsement  that  demands  the  weightiest 
reasons  to  warrant  us  In  disregarding 
it.* 


In  the  case  of  State  v*  Kansas  City,  261  S*  If.  the 
question  of  a person  holding  two  offices  is  exhaustively 
discussed,  and  the  leading  cases  are  contained  therein  at 
1*  c.  115: 


"The  only  point  raised  by  appellants 
in  thit<  case,  which  was  not  decided 
adversely  to  appellants'  contention 
in  the  Prior  Case,  is  the  contention 
that  relator's  appointment  and  ac- 
ceptance of  the  office  of  deputy  sheriff 
on  January  1,  1921,  and  his  discharge 
of  the  dutiei  of  that  office  up  to  the 
time  of  trial,  was  Incompatible  with 
the  office  of  clerk  of  the  bard  of  pub- 
lic works*  The  evidence  showed  that 
the  duties  of  relator  as  such  clerk 
were  clerical,  and  the  law  fixes  his 
duties  as  deputy  sheriff  as  being  to 
attend  to  all  the  duties  of  a sheriff. 

In  supnort  of  appellants'  contention 
that  such  positions  were  Incompatible, 
the  following  cases  are  cited:  State 
ex  rel*  v*  Walbrldge,  15S  Mo.  194,  54 
S*  K*  ®47;  State  ex  rel.  v.  Draper, 

45  Mo.  355;  State  ex  rel.  v.  Lusk,  48 
Mo.  242.  And  respondents  cite  as 
holding  that  such  offices  are  not  in- 
compatible with  each  other.  State 
ex  rel*  v.Bus,  135  Mo.  326,  36  S.  V. 

636,  35  L*  R.A.  616  (court  en  bane) 
and  Oraeey  v*  St*  Louis,  213  Mo.  395, 
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111  3.  W.  1159* 

"In  State  ex  rel.  Walbrldge,  153 
Mo.  194,  54  S.  «.  447,  the  relator 
had  been  a policeman,  whose  term  wa a 
for  a fixed  period  of  four  years,  at 
a salary  of  ?75  per  month,  and  on 
January  5,1892,  at  hla  own  request, 
and  by  order  of  the  board  of  pollca 
commissioners  of  St.  Lonla,  he  waa 
appointed  turnkey,  whoae  term  waa  for 
andlndeflnlte  term,  at  a salary  of 
$50  nor  month,  and  It  waa  held,  cit- 
ing the  case  of  State  ex  rel.  6ns, 
135  i'io • 325,  36  S.  636,  33  L.  R.  A. 

616,  that  the  two  positions  were  in- 
compatible with  etch  other,  and  hla 
appointment  and  acceptance  of  the 
position  of  turnkey  terminated  hla 
term  aa  policeman,  and  that  his  sub- 
sequent appointment  and  acceptance  of 
the  office  policeman  terminated  his 
office  of  turnkey,  we  think  that 
case  la  distinguishable  from  this  be- 
cause there,  by  agreement,  there  waa 
an  exchange  of  one  office  for  the 
other,  and  policemen  and  turnkeys  have 
some  control  ower  and  are  required  to 
deal  with  or  assist  each  other.  In 
State  ex  rel*  ▼ • Draper,  45  Mo.  555,  it 
was  held  that  the  office  of  circuit 
judge  and  a member  of  the  legislature 
could  not  be  held  at  the  same  time,  be- 
cause the  two  offices  were  incompatible 
at  coRTion  law,  and,  also,  the  Consti- 
tution prohibited  any  person  holding 
any  lueratiwe  office  under  this  state 
from  being  a member  of  the  Legislature. 
In  State  ex  rel.  v.  Lusk,  48  Mo.  242, 
the  court  held  that  the  offices  of 
clerk  of  the  county  court  and  clerk 
of  the  circuit  court  of  Cole  county 
were  not  incompatible,  and  one  person 
could  hold  both  offices  at  the  same 
time,  because  the  clerk  could  act  by 
deputy  in  one  or  both  courts.  But 
Jthe  court  addedi 
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•Were  the  duties  necessarily 
personal, the  deduction  of  counsel 
would  be  sound,  but  as  It  Is  we 
have  no  right  to  pronounce  the 
of‘ flees  Incompatible. * 

"In  State  ex  rel*  v.  Bus,  156  Ho*  525, 

36  3.  W.  656,  55  L*  K.  A.  616,  before 
the  court,  en  bane,  the  question  was 
most  elaborately  considered*  Mac- 
Parian©,  J*,  rendered  the  opinion,  and 
It  was  held  that  the  office  of  deputy 
sheriff  and  school  director  were  neither 
Incompatible  at  common  law  nor  prohi- 
bited by  the  Constitution,  and  that  the 
test  was,  not  the  physical  inability  of 
one  person  to  discharge  the  duties  of 
both  offices  at  the  same  time,  but 
some  conflict  in  the  duties  required 
of  the  officers •" 

The  Act  of  1865,  creating  the  additional  Court  at 
Hoberly,  Section  8,  Is  as  follows! 

"AH  general  laws  now  in  force  or  which 
may  hereafter  be  enacted  regulating 
and  governing  courts  of  record,  and  all 
laws  defining  the  practices  and  pro- 
ceedings in  such  court,  are  declared 
to  be  in  force  and  effect  in  the  court 
whereby  established." 

Section  11542  R.  3.  Ho.  1929,  relates  to  the  appoint- 
ment of  deputies  by  the  Recorder  of  Deeds,  and  is  as  follows! 

"In  all  counties  wherein  the  offices 
of  clerk  of  the  circuit  court  and 
recorder  of  deeds  have  been  or  may 
be  separated,  the  recorder  of  deeds 
may  appoint  in  writing  one  or  more 
deputies  to  be  approved  by  the  county 
court  of  their  respective  counties, 
which  appointment,  with  the  like 
oath  of  office  as  their  principals, 
to  be  taken  by  them  and  indorsed 
thereon,  shall  be  filed  in  the  office 
of  the  county  clerk.  Such  deputy 
recorders  shaL  1 possess  the  quali- 
fications of  clerks  of  courts  of 
record,  and  may,  in  the  name  of 
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their  principals,  perform  the  duties 
of  recorder  of  deeds,  but  all  record- 
ers of  deeds  and  their  sureties  shall 
be  responsible  for  the  official  con- 
duct of  their  deputies.  Hut  no  re- 
corder now  holding  offlee  shall  appoint 
such  deputy  or  deputies  until  he  shall 
have  entered  into  a new  bond  to  the 
state  In  such  stun,  manner  and  form  as 
is  now  required  by  law." 


C0HCL0SI01 


We  are  of  the  opinion  that  the  Recorder  of  Deeds 
may  appoint  the  Circuit  Clerk  at  Moberly  as  a Deputy  Re- 
corder of  Deeds)  that  the  two  offices  are  not  Incompatible 
and  inconsistent,  and  the  appointment  should  be  made  In  con- 
formity with  lection  11577,  quoted  supra. 


II 


On  July  24,  you  wrote  this  department  as  follows! 

"On  July  22,  I sent  you  an  opinion 
regarding  conduct  of  the  Recorder's 
office.  Permit  me  to  ask  this  fur- 
ther question.  Could  the  Recorder, 
in  Huntsville,  give  the  marriage 
license  to  the  Circuit  Clerk,  or  his 
Deputy,  in  Moberly,  already  signed  in 
blank  and  allow  the  Circuit  Clerk  to 
merely  issue  the  license?" 

Seetlon  297t  R.  S.  Mo.  1929  relates  to  marriage 
licenses,  and  the  pertinent  part  is  as  follows! 

"The  recorders  of  the  several  counties 
of  this  state,  and  the  recorder  of  the 
city  of  St.  Louis,  shall,  when  applied 
to  by  any  person  legally  entitled  to  a 
marriage  license,  issue  the  same,  which 
may  be  in  the  following  form:  *■*»***" 
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Seotlon  2980  R.  S.  Mo.  1929  states! 

"If  any  recorder  willfully  neglect 
or  refuse  to  Issue  a license  to 
any  person  legally  entitled  thereto 
on  application  on  payment  or  tender 
of  the  fee  provided  for  In  the  next 
preceding  section,  or  shall  fall  or 
refuse  to  reoord  such  license,  with 
the  return  thereon,  as  herein  pro- 
vided, ********** 

Section  2983  contains  the  powers  and  limitations  of 
the  Recorder  In  Issuing  licenses.  To  permit  the  Circuit  Clerk 
or  his  Deputy,  at  Moberly,  to  fill  In  the  blanks  contained  In 
the  marriage  license  would  defeat  the  purposes  of  the  statute, 
the  vital  one  being  the  fact  that  the  Recorder  himself  must  be 
satisfied  or  make  the  finding  that  the  applicants  for  licenses 
are  qualified  and  entitled  to  the  same.  This  he  could  not  do 
If  he  merely  placed  the  blank  Into  a third  party's  hands  with  his 
signature. 

In  the  ease  of  State  ex  rel.  v.  Moore  96  Mo.  App. 

1.  c.  455,  the  court  bolds  that  It  Is  the  duty  of  the  Recorder 
to  record  a license  at  the  time  It  Is  Issued.  Speaking  on 
this  point,  the  Court  said! 

*The  manifest  purpose  of  the  smrrlage- 
license  statute  was  to  make  such  licenses, 
returns  thereto,  and  certificates  of 
marriage,  public  records  so  as  to  give 
notice  to  all  the  world  of  the  occurrence 
to  which  they  severally  relate.  Their 
contents  thereby  become  matters  of  public 
knowledge  because  the  lav  requires  them 
to  be  kept,  authorizes  them  to  be  used, 
and  secures  to  all  persons  access  to 
them,  that  knowledge  of  them  may  be 
public.  It  would  therefore  seem  that 
a construction  of  the  marriage  license 
statute  that  requires  the  recording  of 
all  licenses  when  Issued  would  obviate 
and  clear  away  the  difficulties  which 
present  themselves  under  the  contrary 
construction  for  which  respondent  contends. 

After  a rather  full  examination  of  the 
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entire  marriage-license  statute  in 
all  its  length  and  breadth,  ve  hare 
been  unable  to  escape  the  conviction 
that  the  Legislature  intended  that 
the  licenses  authorized  by  it  should 
be  pieced  on  record  by  the  recorder 
issuin'  them  when  issued,  and  in  accord- 
ance with  that  conviction  we  must  so 
rule.  This  construction,  it  seems  to 
us,  will  best  subserve  the  purpose  of 
the  statute. 

The  respondent  suggests  that  the  rule 
in  respect  to  recording  such  instruments 
as  the  law  demands  shall  be  recorded 
does  not  require  them  to  be  recorded  un- 
til they  are  finished.  Conceding  this 
to  be  the  general  rule  of  practice  pre- 
vailing in  respect  to  such  ins t rumen ts , 
does  the  recording  of  a marriage  license 
when  it  is  Issued  violate  ltt  Vhen  the 
blank  form  of  the  license  has  been  filled 
out  by  the  recorder  and  his  hand  and 
official  seal  affixed  thereto,  is  not 
there  a finished  instrument?  The  return 
to  be  made  thereon  to  him  by  the  person 
solemnizing  the  marriage  is  the  inde- 
pendent act  of  another.  Such  return 
is  as  distinct  from  the  return  as  a writ 
of  summons  issued  by  a clerk  of  a court 
ot  record  is  from  the  return  made  thereon 
by  thN  sheriff •" 


CONCLUSION 


We  are  of  the  opinion  that  licenses  Issued  in  the 
manner  as  contemplated  by  your  letter,  would  not  constitute 
a legal  procedure.  The  statutes  make  it  the  duty  of  the 
Recorder  to  determine  whether  the  applicants  are  persons 
qualified  to  obtain  a license,  and  we  do  not  believe  that 
he  could  delegate  this  authority  to  an  outside  person  having 
no  connection  with  his  office. 
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Ill 


On  July  20  you  made  this  office  the  following  Inquiry: 


HThe  Randolph  County  5ar  Association 
has  requested  the  appointment , by  the 
County  Court,  of  a deputy  to  be  sta- 
tioned at  Huntsville.  The  Court  wishes 
to  know  If  It  is  proper  to  allow  one 
of  the  Covin ty  officials  at  Huntsville, 
or  one  of  their  deputies,  to  take  the 
office  of  deputy  Circuit  Clerk.  If 
the  above  Is  not  possible  then  can  the 
county  hire  a private  person  to  assume 
the  duties  of  Deputy  Circuit  Clerk  and 
to  be  stationed  at  the  courthouse  In 
Huntsville?" 


It  appears  by  the  Act  of  1885  creating  the  Court 
at  Aoberly,  that  no  powers  or  changes  were  made  with  refer- 
ence to  the  legally  constituted  Court  at  Huntsville.  Section 

5,  page  117  of  the  A^t  of  1885,  Is  as  follows: 

"The  clerk  of  said  court  shall  procure 
and  keep  a seal  to  be  used  as  the  seal 
of  said  court.  He  shall  also  keep  an 
office  at  the  said  city  of  Moberly  and 
shall  appoint  a deputy,  resident  of 
said  city  of  Aoberly,  for  whose  acts 
he  shall  be  responsible,  and  who  shall 
In  his  absence  have  the  care  and 
management  of  all  books  and  papers 
pertaining  to  said  court,  and  exercise 
the  powers  and  perform  all  the  duties 
of  the  office  In  the  absence  of  his 
principal." 


Section  8,  page  117  of  the  same  Act,  Is  as  follows: 

"All  general  laws  now  in  force  or 
which  may  hereafter  be  enacted, 
regulating  and  governing  courts  of 
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re  cord  , and  all  lawB  defining  the 
practice  and  proceedings  in  such  courts, 
are  declared  to  ba  In  forca  and  effect 
In  the  court  hereby  established." 


Urns  It  will  be  noted  that  the  court  created  at 
Moberly,  after  the  creation  of  the  same, became  amenable  to 
the  procedure,  practice  and  rules  the  same  as  in  the  other 
Circuit  Court* 

In  1935,  Section  11812  of  the  Revised  Statutes  of 
1929  was  amended  at  page  371  In  reference  to  the  appointment 
of  deputy  circuit  clerks*  Said  section  now  reading  as 
follows l 


"every  clerk  of  a circuit  court  shall 
be  entitled  to  such  number  of  deputies 
and  assistants,  to  be  appointed  by  such 
official,  with  the  approval  of  the  county 
court,  as  such  court  shall  deem  necessary 
for  tne  prompt  and  proper  discharge  of 
the  duties  of  his  office*  The  County 
Court,  in  Its  order  permitting  the  clerk 
to  appoint  a deputy  or  assistant,  shall 
fix  the  compensation  of  such  deputy  or 
assistant  which,  in  counties  having 
12,500  persons  and  less,  shall  not  exceed 
the  amount  allowed  deputy  or  assistant 
to  the  county  clerk  for  the  actual  time 
employed  and  shall  designate  the  period 
of  time  such  deputy  or  assistants  may  be 
employed.  Every  such  order  shall  be  entered 
of  record,  and  a certified  copy  thereof 
shall  be  filed  in  the  office  of  the  county 
clerk*  The  clerk  of  the  circuit  court 
may  at  any  time,  discharge  any  deputy  or 
assistant,  and  may  regulate  the  time  of 
his  or  her  employment,  and  the  county  court 
may,  at  any  time,  modify  or  rescind  Its 
order  permitting  any  appointment  to  be 
made,  and  may  reduce  the  compensation 
theretofore  fixed  by  It." 


We  come  to  the  conclusion  that  the  above  section  Is 
applicable  to  the  appointmont  of  deputies  In  your  county.  We 
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are  of  th©  further  opinion  that  the  Circuit  Clerk  of  the 
County  could  appoint  some  other  county  official  at  Hunts- 
ville to  perform  the  duties  of  deputy  circuit  clerk  at 
Huntsville;  this  conclusion  being  based  upon  the  authori- 
ties as  contained  In  your  first  letter  relating  to  the 
appointment  of  deputy  circuit  clerk  as  deputy  recorder  of 
deeds  at  Soberly. 

Referring  to  the  last  question  contained  In  your 
letter , as  to  whether  or  not  the  County  could  hire  a private 
person  to  assume  the  duties  of  the  deputy  circuit  clerk  to 
be  stationed  at  Huntsville,  we  are  of  the  opinion  that  under 
Section  11812  the  County  Court  could  not*  of  Its  own  volition 
make  such  an  appointment,  but  the  circuit  clerk  could  appoint 
some  person  as  deputy,  with  the  approval  of  the  County  Court* 
This  being  on  the  condition  that  the  fees  from  said  office 
will  compensate  the  additional  deputy, as  under  Section  11814, 
page  372,  Laws  of  iissouri  1933,  it  becomes  the  duty  of  the 
circuit  clerk  to  pay  the  deputies  out  of  the  fees  earned  by 
his  office*  Said  statute  relating  to  the  same  being, In  part 
as  follows* 

"And  quarterly  such  clerk  shall  pay 
into  th®  county  treasury  the  amount 
of  any  fees  collected  In  excess  of 
the  sums  permitted  to  be  retained 
for  services  and  pay  of  deputies  and 
assistants,  ***■******<***." 


Respectfully  submitted. 


OLLIVER  W.  NOL.-H 

Assistant  Attorney  General 

APPROVED* 


1TOTT4c7IWrTCT 

Attorney  General 
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Qualifications  of  persons  applying  fop 
registration  to  conduct  beauty  school* 
and  procedure  to  be  followed  to  revoke 
a license  for  reasons  enumerated  in 
Section  9102,  R.  S.  Mo,  1929, 
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Mr.  H.  0,  Cherry,  hireotor 
Division  of  Coametolbgy 
& Hairdressing, 

State  Board  of  health* 
Jefferson  City*  Missouri. 


Dear  Hr.  Cherry* 


This  is  to  acknowledge  your  letter  dated  August  2* 
1935,  as  follows* 

"Referring  to  the  conversation  that  I 
had  with  you  this  morning*  I would 
like  to  have  an  opinion  from  your 
office  in  regard  to  Section  9092* 
relative  to  application  for  a certif- 
icate of  registration  of  a school  of 
beauty  culture  - whether  or  not  our 
opart  ant  can  accept  or  refuse  to 
issue  a license*  after  inspection 
has  been  made  as  to  location  and  equip- 
ment of  said  sehool  and  the  qualifica- 
tion of  the  party  or  parties  who  are 
to  operate  the  school. 

Il  would  also  like  information  as  to  the 
procedure  to  be  made  by  this  Leper tment 
to  revoke  a license  under  Section  9102.” 


The  Division  of  Cosmetology  and  Hairdressing  is  under 
the  supervision  of  the  state  Board  of  Health.  Seotlon  9093* 
R.  S.  Mo.  1929*  provides  as  follows* 

"The  control*  supervision  and  enforce- 
ment of  tho  terns  and  provisions  of  this 
article  shall  be  under  the  state  hoard 
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of  health*  or  by  whatever  name  said 
board  may  hereafter  be  designated." 


Section  9092*  R.  S.  Mo.  1929*  provides  for  the 
Issuing  of  a certificate  by  the  State  Board  of  Health  to 
any  person*  firm  or  corporation  dealring  to  engage  as  a 
school  In  teaching  any  one  or  more  of  the  classified 
occupations  provided  by  /article  6*  Chapter  52*  R.  S.  Mo* 
1929.  Said  section  provides  in  part  as  follows: 

"It  shall  be  competent  for  any  person* 
firm  or  corporation  to  apply  to  tbs 
state  board  of  health  for  a certificate 
of  registration  of  a school  for  any 
one  or  more  of  the  classified  occupations 
within  this  article  upon  the  payment  of 
a reasonable  annual  registration  fee  as 
determined  annually  by  the  said  board 
but  in  no  case  to  exceed  the  sum  of  one 
hundred  dollars.  No  such  school  for 
hairdressers  or  cosmetologists  within 
this  article  shall  be  granted  a oertlf 
lcate  of  registration  unless  It  shall 
attach  to  Its  staff  a regularly  licensed 
physician  and  employ  und  maintain  a 
sufficient  number  of  competent  Instruc- 
tors* registered  as  such*  but  not  less 
than  one  Instructor  to  each  twenty 
students*  and  shall  require  a course  of 
training  not  less  than  one  thousand  hours 
over  a period  of  six  consecutive  months 
for  the  classified  occupation  of  hair- 
dresser and  cosmetologist  and  not  less 
than  one  hundred  fifty  hours  for  the 
classified  occupation  of  manicurist* 
such  training  to  Include  practical  demon- 
strations* written  or  oral  tests*  and 
practical  instructions  in  sanitation* 
sterilization  and  the  use  of  antiseptics* 
cosmetics  and  electrical  applicanees* 
consistent  with  the  practical  and  theoret- 
ical requirements  as  applicable  to  the 
classified  occupations  as  provided  In 
this  article*  **»#*." 
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It  la  thus  seen  that  a corporation  may  be  given  a 
certificate  of  registration,  A corporation  is  defined  by 
Corpus  Juris,  Vol.  14,  page  50,  as  follows! 


"'The  following  definition  of  a cor- 
poration was  given  by  Chief  Justice 
Marshall  in  the  celebrated  Dartmouth 
College  cases  *A  corporation  is  an 
artificial  being,  invisible,  intang- 
ible, and  existing  only  in  contem- 
plation of  law.  Being  the  mere 
creature  of  law,  it  possesses  only 
those  properties  which  the  charter 
of  its  creation  confers  upon  it, 
either  expressly  or  as  incidental 
to  its  very  existence.  These  are 
such  as  are  supposed  best  calculated 
to  effect  the  object  for  which  it 
was  created.  Among  the  most  important 
are  1 .mortality • and,  if  the  expression 
may  be  allowed,  individuality;  proper- 
ties, by  which  a perpetual  succession 
of  roanj  persons  are  oonaldered  as  the 
same,  and  may  act  as  a single  individ- 
ual. They  enable  a corporation  to 
manage  its  own  affaire,  and  to  hold 
property,  without  the  perplexing 
intricacies,  the  hazardous  and  endless 
necessity,  of  perpetual  conveyances 
far  the  purpose  of  transmitting  it 
from  hand  to  hand.  It  is  chiefly  for 
the  purpose  of  clothing  bodies  of  men, 
in  succession,  with  these  qualities 
and  capacities,  that  corporations 
were  invented,  and  are  in  use.  By 
theee  means,  a perpetual  succession  of 
individuals  are  capable  of  acting  for 
the  promotion  of  the  particular  object, 
like  one  immortal  being. 

And  while  a corporation  may  not  be  licensed  to  practice 
the  occupations,  such  as  hairdressing,  cosmetology  and  mani- 
curing, yet,  a corporation  may  be  given  a license  to  conduct 
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a sch  ol • The  orly  qualifications  that  are  required  for 
one  to  conduct  a school  are  those  set  forth  in  Section  9092, 
supra,  namely)  (1)  That  the  person  applying  for  a certifi- 
cate of  registration  must  pay  an  annual  registration  feej 
(2)  That  the  school  must  have  attached  to  its  staff  a 
regular  licensed  physician;  (3)  That  the  school  must  employ 
and  maintain  a sufficient  nuntoer  of  competent  instructors* 
registered  as  such)  and  (4)  must  teach  certain  subjects,  giving 
oral  or  written  tests,  and  (5)  the  school  must  be  conducted 
in  a sanitary  rannor. 

It  is  thus  seen  that  section  9092,  supra,  makes  it 
mandatory  upon  the  school  to  comply  with  certain  conditions  in 
applying  for  a certificate  and  if  the  sehool  complies  with  said 
conditions,  in  our  opinion,  you  cannot  refuse  to  issue  to  it 
a license.  The  qua Ilf lea ti ons  of  the  party  or  parties  oper- 
ating the  sehool  would  not  be  a factor  in  determining  whether 
a certificate  should  be  issued,  as  for  example:  a corporation 
does  not  have  the  qualifications  possessed  by  a natural 
person.  The  qualifications  of  persons  attached  to  the  staff 
of  the  school  may  be  inquired  into,  for  example:  fou  may 
inquire  If  the  physician  is  a regularly  registered  one,  also 
if  the  Instructors  are  regularly  registered  operators.  The 
statutes  provide  that  registered  operators  must  have  certain 
qualifications  in  order  for  sueh  to  be  licensed. 

If  a registered  operator  applies  for  a certificate 
of  registration  for  a sehool,  then  surely  the  registered 
opera tor* s qualifications  are  sufficient  as  the  statute  pro- 
vides that  no  llcerre  shall  be  granted  to  an  operator  unless 
"they  are  of  good  moral  character  and  have  an  education 
equivalent  to  the  completion  of  an  eighth  grade  and  shall 
have  served  and  completed  the  required  time  and  studies  as 
determined  by  the  state  board  of  health  ****«.”  Seetlon 
096,  R.  S.  Mo.  1920* 


It  is  ova*  opinion,  from  the  foregoing,  that  any  person, 
firm  or  corporation  applying  to  the  State  Board  of  Health  for 
a certificate  of  registration  of  a beauty  sehool  for  any  of 
the  classified  occupations  enumerated  in  Article  6,  Chapter 
52,  and  meeting  all  the  requirements  of  Section  9092,  supra, 
are  entitled  to  be  granted  a certificate  of  registration.  In 
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other  words,  the  only  facts  to  be  inquired  Into  are  whether 
or  not  the  school  has  competent  instructors  (registered 
operators),  a regular  licensed  physician  and  that  it  requires 
a course  of  training  prescribed  by  the  statute  and  gives 
written  or  oral  tests  fluid  has  practical  instruction  in  sani- 
tation, sterilization  etc. 


II. 

In  answer  to  your  question  as  to  the  procedure  to  be 
followed  in  order  to  revoke  a license  for  the  reasons  named 
in  Section  9102,  R.  S.  Mo.  1929,  we  refer  you  to  Section  9103, 
R.  S.  Mo.  1929.  Said  section  (9103)  provides  in  part  as 
follows) 

"At  least  twenty  days  prior  to  the  date 
se t for  any  such  hearing  before  the 
boflurd  for  the  revocation  of  flmy  such 
certificate,  the  secretary  of  the  bocu’d 
shall  cause  written  notice  to  be  person- 
ally served  upon  the  accused  in  the 
manner  prescribed  for  the  serving  of 
original  writs  in  civil  actions.  To 
said  notice  shall  be  attached  an  exact 
statement  of  the  charges  and  the  date 
sued  plaoe  set  for  the  hearing  before 
the  board.  If  the  pflurty  thus  notified 
falls  to  appear,  either  in  person  or 
by  counsel,  at  the  time  and  place  desig- 
nated in  said  notice,  * * * * 


Section  9103  also  permits  the  licentiate  to  appear 
at  the  heflurlng  in  person  or  by  counsel,  and  also,  if  not 
satisfied  by  the  decision  of  the  Board,  to  be  granted  a writ 
of  review  in  the  circuit  court. 


Yours  very  truly. 


James  L.  HornBostel 

A PROVED*  Assistant  Attorney -General 

— Rfor  UsKI*  rftMI  

Attorney-General 

JLHlEG 
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BARBSKINQ:  It  it  the  duty  of  the  State  Board  of  Barber's  Examiners 

to  proceed  against  all  persons  violating  provisions  of 
Chapter  103,  R.  3.  Ho.  1939. 


A 


October  8,  1935. 


Hon.  Richard  Chanter 
Prosecuting  Attorney 
Randolph  County 
Moberly,  Missouri 


Dear  Sir: 


This  vill  acknowledge  receipt  of  your  re- 
quest for  an  opinion  which  reads  as  follows: 

"A  barber  residing  in  Randolph  Coun- 
ty had  & hearing  before  the  State 
Barber's  Beard  at  a meeting  in  Mo- 
berly, Missouri,  and  hie  license  was 
revoked.  He  is  now  practicing  the 
oocu  ation  of  harboring  in  this  Cofn 
ty  without  a lioenae  or  permit.  The 
State  Barber  Board  called  ay  attention 
to  Section  13534,  which  makes  it  a 
violation  to  so  practice  without  a per- 
mit or  lloense. 

■A  portion  of  this  eeotion  is  as  follows: 

"'or  for  ths  violation  of  any  of  the 
provlelons  of  this  ohapter,  shall  be 
ac  ied  guilty  of  a misdemeanor,  AMD  THS 
BOARD  SHALL  PROCEED  ACAIH3T  ALL  SUCH 
PERS0lf3****pro8eoutlons  under  this  chap- 
ter snail  be  begun  and  carried  on  in 
the  seme  manner  as  other  prosecutions 
for  misdemeanors  in  this  State. 1 

"X  would  appreciate  your  advloe  on  the 
oroc^Uure  necessary  on  ths  part  of  ths 
Board  to  oooply  with  that  clause  cited 
above  chieh  nas  been  capitalised.  I am 
wondering  if  their  notion  in  signing  a 
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complaint  before  a Justice  of  the 
Peace  in  this  County  would  be  suf- 
ficient to  satisfy  the  statement 
that  the  Board  shall  proceed  against 
all  such  persons." 


Tour  attention  Is  directed  to  9eotlon  13534,  R.  S. 
Mo.  1939,  relating  to  the  Board  of  Barber  Examiners  pro- 
ceeding against  persons  practicing  the  oocupatlon  of 
barber ing  without  first  having  procured  a permit.  Said 
seotlon  reads  ac  follows: 

"Any  person  nraotlolng  the  occupation 
of  barber  without  having  obtained  a 
oertifloate  of  registration  or  permit 
as  provided  In  this  chanter,  or  will- 
fully employing  a barber  who  has  not 
suoh  oertifloate  of  permit  managing 
or  conducting  a barber  school  or  ool- 
lege,  without  first  securing  a permit 
from  suoh  board,  or  falsely  pretend- 
ing to  be  qualified  to  praotloe  as  a 
barber  or  instructor  or  teaoher  of  suoh 
occupation  under  this  chapter,  or  fail- 
ing to  keep  the  oertifloate,  card  or 
permit  mentioned  In  this  chapter  proper- 
ly displayed  or  for  any  extortion  or 
overcharge  practiced,  and  any  barber  col- 
lege, firm,  corporation  or  person  operat- 
ing or  conducting  a barber  oollege  without 
first  having  secured  the  permit  provided 
for  by  this  chapter,  or  failing  to  com- 
ply with  suoh  sanitary  rules  as  the  board, 
in  conjunction  with  tbe  state  board  of 
health,  presorlbee,  or  for  the  violation 
of  any  of  the  provisions  of  this  chapter, 
shall  be  deemed  guilty  of  a misdemeanor, 
and  the  board  shall  prooeed  against  all 
suoh  persons,  and  upon  convlotion  there- 
of they  shall  be  punished  by  a fine  not 
less  than  ten  dollars  nor  more  than  one 
hundred  dollars,  or  by  imprisonment  In 
the  county  jail  not  less  than  ten  days 
nor  more  than  ninety  days.  Prosecutions 
under  this  chapter  shall  be  begun  and 
carried  on  In  the  same  manner  as  other 
prosecutions  for  mlsdemeanore  In  this 
state." 


In  oonstruing  the  above  statute.  It  Is  obvious  that  it 
le  the  duty  of  the  board  of  barber  examiners  to  prooeed 
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against  ell  such  persons  as  nay  be  violating  the  pro- 
visions of  Ohanjfcer  103,  of  R.  9.  ho.  1939,  relating  t 
bartering.  Thip  statute  nates  it  mandatory  uoon  the 


board  to  prooeed,  and  that  the  prosecutions  are  to  be 
begun  and  carried  on  as  other  prosecutions  for  misde- 
aeanors  in  this  State.  Tour  attention  is  directed  to 
the  case  of  Ex  1 rtc-  ;r  m.  397  3.  V.  loo.  clt.  447, 
wherein  the  Oourt  in  speaking  of  the  Interpretation 
of  a statute  ssidi 

■••••  then  a fair  interpretation  of  a 
statute  which  directs  aots  or  proceed- 
ings to  be  done  in  a oertain  way  shows 
that  the  Legislature  Intended  a ooct- 
pli&nce  with  Huoh  provision  to  be  es- 
sential to  the  validity  of  the  aot  or 
proceeding,  then  suoh  statute  is  man- 
datory. ••••* 


Tour  attention  is  further  directed  to  Sections  3414, 
3415.  3501  and  3502  of  R.  3.  Mo.  1939,  relating  to  the  pro- 
secution of  misdemeanors  in  this  State.  Tou  will  find, 
from  a oareful  reading  of  these  sections  that  a complaint 
made  under  oath  and  delivered  to  the  Prosecuting  Attorney 
by  the  Board  of  Barber  Examiners  will  be  sufficient  and 
will  satisfy  the  intent  of  the  Legislature  as  expressed 
in  Section  13534,  butts. 


It  is  the  opinion  of  this  department  that  it  is  the  duty 
of  the  Board  of  Barber  Examiners  to  make  a complaint  under 
oath  of  any  alleged  violations  of  Chapter  103,  R.  9.  Me.  1939, 
and  deliver  the  same  to  the  Prosecuting  Attorney  to  effeotuate 
the  meaning  of  the  statute  making  it  mandatory  upon  the  board 
to  proceed. 

Respectfully  submitted. 


approved : 


RUSSELL  0.  STOVE 

Assistant  Attorney-General, 


(Acting)  Attorney-General . 
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AND  FEES:  Circuit  Clerk  is  entitled  to  salary  beyond 
December  31  and  until  first  Monday  in  the 
following  January,  at  which  time  his  term 
expires, 

",U 

November  1,  1955 


mr.  C.  Mm  Chastain, 
Deputy  County  Cleric, 
Flattsburg,  idssciuri. 


Dear  i>ir: 


•se  are  in  reoeipt  of  your  inquiry  of  October  24, 
1935,  which  is  as  follows: 

'The  County  Court  would  like  to  have 
an  opinion  upon  the  following: 

s 

" .j?s.  Graoe  C,  Bland  retired  from  the 
office  of  Circuit  Clerk  of  this  County 
on  the  first  konday  of  this  year  which 
was  January  ?th.  Jhe  had  held  that 
office  for  twelve  years  and  she  thinks 
she  took  office  on  January  1st.  Each 
year  she  was  paid  the  salary  set  by 
statute  which  during  her  last  term  of 
office  was  £2000.00  per  year.  This  was 
paid  in  equal  monthly  Installments  and 
she  received  her  last  payment  December 
31,  1934.  The  question  is  whether  the 
Court  should  pay  her  for  the  week  be- 
tween  January  1st  and  January  7th  of 
this  year.** 


section  39  of  article  6 of  the  Missouri  Constitu- 
tion provides  as  follows: 

”Tbje  ot.  Louis  Court  of  Appeals  and 
Supjreme  Court  shall  appoint  their  own 
clerks.  The  clerks  of  ell  other  courts 
of  record  shall  be  elective,  for  such 
forms  and  in  such  manner  as  may  be 
directed  by  law  * * *.* 


— 
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section  11064,  ti,  S,  ;.o.  19C9,  provides  as  follows: 

"At  the  general  election  in  the  year 
eighteen  hundred  and  eightytwo,  and 
very  four  years  thereafter,  except 
as  hereinafter  provided,  the  clerks 
of  ail  courts  of  record,  exoept  of  the 
auprane  court,  the  St,  Louie  court  of 
appeals,  and  except  uf.  otherwise  pro** 
vidod  by  law,  shall  be  elected  by  the 
qualified  voters  of  each  county  and 
of  tie  city  of  St,  Louis,  who  shall  be 
coruaissioned  by  the  governor,  end  shall 
enter  upon  the  discharge  of  their  duties 
on  tbe  first  l ondey  in  January  next 
ans  ling  their  election,  and  shall  hold 
thslr  officeo  for  the  terrs  of  four  years, 
and  until  their  successors  shell  be 
duly  elected  and  qualified,  unless  sooner 
re.joved  from  office.'' 

It  will  be  noted  that  this  last  section  provides  that 
the  oircuit  clerk,  who,  of  course.  Is  the  clerk  of  a court  of 
record,  shall  enter  upon  the  discharge  of  his  duties  on  the 
first  Londay  in  January  next  after  his  election,  and  shall 
hold  hi  a office  fozt  the  ter~  of  four  years  and  until  his  eue- 
ceeeor  is  duly  eleated  and  qualified,  unless  sooner  removed 
from  office, 

section  6SU,  a,  -»•  «U>,  19  £9,  adopts  on  behalf  of  the 
.state  certain  ruleu  of  construction  of  the  statutes,  euong  their, 
beings 


"..orus  and  phrases  shell  be  taken  in 
their  plain  or  ordinary  and  usual 
senate," 

Your  inquiry  shows  January  7,  1935,  to  be  the  first 
..onday  of  *ha  year,  so  there  is  no  question  here  presented  as 
to  the  effect  of  holding  over  beyond  the  end  of  the  term  and 
until  such  later  ~cte  as  the  successor  is  elected  and  qualified 
Your  question  really  appears  to  be  whether  the  tern  of  "four 
years"  fron  the  firrt  ..onday  in  January  of  a given  year  means 
January  1st  or  four  years,  .^ensured  by  days,  v.-sc/cc  and  eonths, 
ft Si  the  date  the  party  wee  inducted  into  off loe.  In  other 
worda,  what  is  the  meaning  of  the  word  "year"  as  used  in  this 
statute" 
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By  the  rule  of  construction  adopted  ee  the  first 
rule  in  lection  615,  the  word  "year”  ncans  365  days. 

In  the  cate  of  State  ex  rel,  dithers  stonestreot, 
99  ko,  361,  this  question  was  discussed  and  a similar  statute 
was  oonstrued  by  the  Supreme  Court  of  this  state.  In'  that 
case  the  court  wa*  construing  a statute  which  said: 

"inch  inspector  shall  * * * hold  his 
office  for  two  yeara  from  the  date  of 
his  appointment , end  until  hie  euc- 
cessor  is  duly  appointed  and  quali- 
fied * ♦ 

The  facts  weio  that  the  original  appointment  was  laade 
on  dune  16,  1679,  but  one  of  the  appointees  held  over  beyond 
his  two-year  period  until  September  26,  and  at  that  time  the 
Governor  appointee  another  to  the  office,  and  thie  latter 
appointee  claimed  the  right  to  hold  the  office  for  two  years 
from  September  £6,  The  court  declined  to  adopt  that  view, 
saying,  1*  c,  374: 

" * * * there  appears  a legislative 
command  that  the  terms  of  office  of 
each  r.ppolntee  is  to  last  two  yaare 
'from  the  date  of  his  appointment;' 


"It  will  therefore  be  ruled  in  answer 
to  the  flret  question  propounded: 

That,  inasmuch  ae  the  terra  of  of  floe 
of  the  first  appointee  began  on  the 
eighteenth  day  of  June,  1879,  and  con- 
tinued for  two  years  from  and  after 
that  date,  that  the  term  of  office  of 
each  successive  appointee,  whether  for 
a whole  term,  or  for  the  part  of  an 
unexpired  term,  wse  regulated  and  con- 
trolled by  the  date  fixed  by  the  flret 
appointment;  and  that  it  was  beyond  the 
power  of  the  executive,  v/hen  making 
oubse<juent  appointments,  to  Ignore  or 
disregard  the  tenure  of  office  thus 
first  established,  • • • Belt's  term 
of  office  was  only  for  the  remainder  of 
a ter  i of  office  which  had  never  been 
fulfilled,  to-v.it,  the  time  intervening 
between  September  £6,  1886,  and  June  18, 
1889.’' 
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*ory  truly  yours, 


flfcdOS  VATdOS, 

^eeietant  Attorney  Goaerol. 
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Honorable  Hoy  rt.  Cnerry 
State  Inspector  of  oils 
of  Missouri 

Jefferson  City,  Missouri 


Dear  Mr.  Cnerry; 

ACknoeleogwent  is  herewith  made  of  your  request  for 
an  opinion  of  tnla  office  on  the  following  matter: 

"In  accoroanoe  *itn  our  conversation,  * 

1 am  calling  your  attention  to  tha 
aatter  of  tne  payment  of  premiums  on 
bonds  fuxnlaaed  to  the  State  of  Missouri 
by  tne  deputies  and  other  employees  of 
tnis  department. 

oiuce  tne  enactment  of  tne  Motor  Fuel 
Tax  Law  it  Las  been  tbs  custom,  at 
least,  for  tne  State  to  pay  tneee  pre- 
miums. necently  tne  State  Auditor  has 
ref  use u payment  on  tne  bond  of  & special 
agent  of  tbit  department  by  reason  of 
some  opinion  of  your  office.  I dislike 
very  mupb  to  require  tbe  employees  of 
this  Department  to  now  pay  these  pre- 
miums for  tbe  reason  that  tbsir  salaries 
have  befcn  very  materially  reduced  from 
those  paid  by  our  predecessors.  For 
instance,  tbe  deputy  inspectors  have 
Heretofore  been  paid  a salary  of  $2400 
par  yer  and  noe  by  re- son  of  reduced 
appropriation  by  tne  General  Assembly, 
tney  are  paid  only  #2000  per  year.  I 
might  also  ado.  that  tbe  motor  fuel  tax 
collections  of  this  department  have 
been  Increased  by  almost  naif  a million 
dollars  over  previous  years.  The  In- 
spection fees  nave  llteelse  been  pro- 
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portionately  increased. 

An  examination  of  toe  appro  ri&tiou  made 
by  tb«  recent  central  Assembly  for  the 
support  of  tills  department  shows  that  to* 
wording  of  tnls  bill  Is  almost  Identical 
with  th<  t of  toe  appropriations  made  by 
otnsr  sessions  of  tne  general  Assembly. 

To#  e bonus  nave  neretofora  been  paid  out 
of  tne  appropriation  for  operations.  If 
tnere  la  any  legal  way  by  anlcb  these  bonds 
may  be  pala  out  of  our  appropriation  for 
operations,  1 believe  It  should  right- 
fully oe  done.11 

Your  employees  may  divided  Into  two  groups,  those  pro- 
vided for  under  tne  actor  Vehicle  Tax  Act  constituting  one  group, 
and  those  employed  under  tne  Oil  In&peotion  Law  constituting  the 
other  group.  These  employees  axe  provided  for  In  different  acts 
and  separate  appropriations  are  made  therefor.  Ve  shall  accordingly 
deal  *lth  them  separately. 

I. 

SPECIAL  AGENTS  AND  HEAD 

AoQEK  KEPER  MUST  PAY  PRE- 
MIUMS ON  boNDd  REQUIRED 
6ECAU3K  A FROrRIATlOl  ACT 
INSUFFICIENT  TO  COVER  THAT 

l»,  SLMtMML 

Section  7alS  A.  S.  Missouri  1626  provides  for  the  appoint- 
ment of  special  agents  and  a head  booxkeeper.  Thle  eeotloa  provides; 

* rue  special  agent  ana  tne  head  book- 
keeper ynall,  before  entering  upon  the 
autiee  of  tnelr  respective  offloee, 
encn  exeaute  and  file  witn  the  inspector 
a bond,  with  seourlty  to  be  approved  by 
the  Inspector,  tothe  State  of  Missouri 
in  the  aiu  of  Ten  Thousand  Dollars,  wnlch 
bond  snail  be  conditioned  upon  the  faith- 
ful performance  of  the  duties  of  their 
sain  respective  offices.* 
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b y the  very  terms  of  this  provision  tne  supplying  of  euch 
& bond  is  & condition  precedent  to  tne  entering  upon  tbs  duties 
of  tbe  office.  It  is  & qualification  for  the  office  tbe  seise  ns  any 
other  requirement  tn  t might  be  made.  As  such,  tbe  duty  rests  upon 
tbe  eaployee  to  meet  tout  qualification  of  offloe.  mere  is  no 
vbere  to  be  fouaa  in  tbe  bo tor  vehicle  fuel  act  any  provision  for 
tbe  paymeut  of  tbe  preaiua  on  tbe  bond  by  tbe  {state.  Under  such 
circumstances,  tbe  ruling  of  tbe  court  in  tbe  case  of  In  He:  buck's 
Estate,  32C  8.  V.  714,  is  applicable.  Tbe  Court  in  that  case  bold 
thiit  an  administrator  was  required  to  personally  pay  tbe  preaiua  on 
tbe  bond  required  by  lav  to  be  supplied,  ana  that  it  eas  not  a 
proper  charge  against  tne  estate  be  was  serving.  Tbe  Court  held, 

1.  c.  718: 


"It  eas  tbe  duty  of  tne  administrator 
pendente  11 te  to  defray  tbe  cost  of  bis 
bond  as  such  administrator,  because  it 
is  an  expense  incident  to  bis  qualification 
aa  sucn  officer  of  tne  court,  ana  not  to 
administer  tbe  estate." 

Tbe  Appropriation  Act  authorising  tbe  expenditure  of 
moneys  from  tbs  highway  fu-.d  is  found  on  page*  106, 107 , Laws  of 
Missouri  1»35,  ana  reaas  as  follows: 

"A.  Ptrtcw.AL  ba*VlC£:  ' 

For  tbe  salaries  of  special  agenta,  (who, 
in  aduition  to  their  other  duties,  shall 
be  chaxgea  eltn  tbe  duty  of  investigating 
tnrougnout  the  state  applications  for  and 
payment  of  motor  fuel  tax  refunds),  book-* 
keeper,  assistant  bookkeepers,  refund  clerk, 
cnecxlng  clerxs,  aualt  dorse,  file  clerk, 
inspection  clerks,  license  and  regis- 
tration clerxs,  secretary  to  luepeotor, 
h.  R.  checking  clerx,  exemption  clerk, 
173,000.00 

b.  ADDITIONS: 

operative  equipment;  consisting  of 
laboratory,  scientific  and  testing 
equipment,  office  furniture  ana  equipment, 
500.00 


t 
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C.  KJfmHS  AND  rUi'i.AUilM&iTS: 

Office  furniture  ana  equipment €300.00 

lu  ohimTlo*: 

General  expense  consisting  of  communication , 
printing  ana  binning,  transportation  of 
things,  travel  el  thin  and  without  the  State, 
other  general  expense,  material  and  supplies 
consisting  of  lignt , heat,  power  and  water 
supplies,  stationery  and  office  supplies, 

[ ..€49,850.00 

I 

To  pay  olaims  for  refund  of  taxes  paid  on 
motor  vehicle  fuels  as  provided  by  law, 
530,000.00- 

It  appears  that  the  only  provision  within  which  premiums 
on  offioialbonds  might  fall  would  be  under  -operations.-  The  Legis- 
lature by  1 ts  terms  has  denominated  that  general  expense  shall  oon- 
s 1 s t of  oommuni cation,  printing  ana  binding,  transportation  of  things, 
travel  within  and  without  the  utate,  and  -other  general  expense. - 
fllthout  question,  premiums  on  bonds  do  not  constitute  any  of  the 
enumerated  classification  of  things,  nor  do  they  fall  within  the 
broadest  interpretation  of  those  designated  thus. 

This  office  in  an  opinion  dated  October  5,  1933,  to 
Honorable  J.  0.  ere snears.  Commissioner  of  Agriculture,  followed 
the  rule  laid  aown  in  the  case  of  gtate  ex  rel.  vs.  Dierks,  314 
Missouri  578,  enion  helu  that  the  terms  -other  general  expense* 
modified  directly  the  specific  enumeration  oontalned  in  a similar 
appropriation  act  and  that  it  could  only  modify  the  specific 
classifications  named  and  amplify  those  terms  so  as  to  lnolude 
expenses  directly  connected  wltn  the  items  enumerated.  The  follow- 
ing quotation  is  taxeu  from  the  "ierka  case  supra,  page  591: 

-Now  taxe  either  of  the  two  appropriation 
ordinances  in  evldenoe,  for  they  are  both 
the  same  in  words,  except  as  to  the  last 
clause,  «e  have  no  specific  appropriation 
for  this  work  or  for  this  relator.  Re- 
lator contends  that  tne  words  ’other 
expenses  of  nouse  of  Delegates, • are 
sufficient  to  authorise  the  payment  of 
tala  money  out  of  tne  unexpended  balance 
in  that  fund.  The  whole  clause  of  the 
ordinance  reads: 
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' Fubllsnlng  proceedings,  printing, 
stationery,  office  expenses, 
furniture,  rent  of  telephone  and 
other  expenses  of  House  of  Delegates, 

J $8,000.00. ' 

To  our  4iud  the  rule  of  e^usdem  generis 
fully  applies  here.  The  tore  'other 
expenses'  menus  expeuses  of  tne  character 
theretofore  mentioned  in  that  clause  of 
the  appropriation  act  and  aoes  not 
include  an  appropriation  for  work  of  the 
character  performed  by  relator.  To  hold 
that  it  aid  include  such  sould  be  to 
nullify  the  provisions  of  section  14, 
article  b,  of  ihe  city  charter,  supra.* 

he  ao here  to  this  o l .lon  heretofore  rendered  aud  hold 
that  the  term  "other  general  expense"  modifies  directly  tne 
enumerated  Items,  to-*lt,  "communication,  printing  and  binding, 
transportation  of  things,  travel  eltniu  anc  eitnout  the  state"  and 
Is  not  sufficient  to  authorise  the  expenditure  of  moneys  to  pay 
premiums  upon  official  bonds. 


It  Is  therefore  our  opinion  that  the  utete  Auditor  is 
not  authorized  to  pay  the  premiums  due  on  bonds  supplied  by  the 
special  agents  and  baud  bookkeeper  from  the  appropriation  made 
by  the  Fif ty-Elghth  ueaernl  j ssembly. 


II. 


0|hIj£F  CLikKK  AHD  ilhRUTT  IM- 
tfJCCTOKS  MUST  j*AT  WiHklUM  OH 
ait/DS  a .CAMS  k/rHo.  K1ATI0M  IS 
HUT  SUFFICImaT  TO  AUTHORIZE 


The  appointment  of  a chief  olsrx  _nd  of  deputy  oil 
Inspectors  Is  provlued  for  under  tne  Oil  Inspection  n&vs.  Section 
133o7  R.  d.  Missouri  19H9,  provides  for  the  appointment  of  a chief 
deputy,  a cnlef  clerk  and  a number  of  deputy  inspectors,  and 
further  ^rovlaes; 


Honorable  rtoy  h.  C berry 


6- 


Mov ember  o,  1935 


"Tne  State  Inspector  snail  require  of 
been  deputy  and  of  die  chief  clerk,  a 
bond  for  the  faithful  performance  of 
bis  duties.  Suiubond  to  be  In  the  sum 
of  ten  thousand  dollars,  for  the  benefit 
and  use  of  the  State  of  Missouri  and  the 
said  otttu  Inspector,  who  shall  have  the 
approval  of  euiu  bonds  as  satisfactory 
security,  and  for  the  oreaoh  thereof  said 
state  inspector  shall  nave  the  right  of 
action  in  hie  osn  name  for  the  recovery 
of  any  loss  he  shall  have  sustained  by 
reason  of  any  uefault  by  his  said  dsputy. 

Ana  tne  otate  of  Missouri  shall  also  have 
the  right  of  action  on  saia  bonds  to 
rscover  tne  loss  if  any  the  dtate  nay 
h ve  sustained  thxougn  the  default  of  the 
oalef  cl  ere.  or  of  any  such  deputy.*  • • •• 

By  the  foregoing  provision  the  state  Inspector  is  authorized 
to  require  official  bonus  of  the  Chief  Clerk  and  the  deputy  oil 
inspectors.  The  statutory  authority  therefore  exists  authorising 
the  receiving  of  these  bonds,  however,  the  appropriation  aot 
covering  the  expenses  of  the  Oil  Inspection  Department  payable 
from  general  revenue  is  very  slmllcjr  in  its  terns  to  the  appro- 
priation aot  hereinbefore  referred  to  under  part  one  of  this  opinion. 
TMs  Aot  is  found  at  pa*e  106,  Lavs  of  Missouri  1935,  and  reads 
as  follows: 

-A.  PSR^OMAL  HCRVIC2: 
salaries  of  state  oil  inspector,  chief 
chemist,  cnief  clefs,  deputy  lnspeotors, 
stenographers,  ohenlst  helpers  and 
janitors #72, 360.  CO 

B.  ADD1T1MIS: 

Operative  equipment;  consisting  of 
laboratory,  scientific  ana  testing 
equipment,  office  furniture  and 
equipment bGC.  0 

0.  UpKHATIOJI: 

oener&l  expenses;  consisting  of  commun- 
ication, printing  ana  binding,  travel, 

otner  general  expense 30,000.00 

Material  and  supplies:  consisting  of 
stationery  ana  office  su. plies, 

1,  ObO.OO* 
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It  will  ba  u^tea  th<.t  the  terms  of  tnls  act  are,  so  far 
as  the  questiou  nare  involved,  practically  identical  with  section 
41  hereinbefore  ouustrued  appropriating  money  for  tbe  State  Highway 
Department  fund,  and  it  is  n^t  necessary  here  to  repeat  enat  nae 
heretofore  been  said  as  to  the  inadSi^unoy  of  this  appropriation 
to  authorize  tne  auditor  to  pay  from  public  funds  the  premiums  on 
bonds  of  tna  chief  clerk  anu  the  deputy  oil  iuspeoters. 


it  is  therefore  the  opinion  of  this  offioe  that  because 
of  the  insufficiency  of  the  provisions  tf  toe  appropriation  act 
the  State  Auditor  is  not  authorized  to  pay  premiums  on  the  bonds 
of  the  chief  clerk  ana  the  deputy  oil  inspectors. 


III. 

the  state  oil  inspector  is 

REQUIRED  TO  PAT  PREMIUM  ON 
OFTICIAL  dOHD  AS  APPROPRIATION 
ACT  IS  I SUFFICIENT  TO  AUTHORIZE 
EXPENDITURE  OP  STATE  FUNDS  FOR 
THAT  PUHPOSE. 


Section  133H6  ft.  d.  Mis  souri  1929,  requires  the  State 
Inspector  of  Oiit  to  give  a bond  in  the  sum  of  Twenty  Five  Thousand 
Dollars , condi tioned  upon  the  faithful  performance  of  his  duties, 
before  entering  upon  the  disoh  rge  the  duties  of  his  offioe. 

Tne  two  appropriation  acts  hereinbefore  considered  are 
the  only  ones  which  could  possibly  oe  construed  as  authorizing 
tne  payment  of  the  premium  for  the  official  bond  required  by  the 
foregoing  section.  As  tnose  appropriation  ac.w  are  Insufficient 
to  authorize  the  payment  of  premiums  of  smployees  they  are  like- 
wise insufficient  to  authorise  the  payment  of  the  premium  on  the 
bond  of  the  otate  lnspedtor. 


19  35 
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For  the  reasons  hereinbefore  set  out,  it  is  the  opinion 
of  this  office  that  the  appropriation  acts  appropriating  money 
for  the  use  of  the  State  Oil  Department  are  insufficient  to 
authorise  the  State  Auditor  to  pay  for  the  premium  on  the  official 
bond  of  the  State  Inspector  of  Oils. 


Respeot fully  submit ted, 


IT  0.  IALTIWI,  Jr., 
Assistant  Attorney  Ceneral 


A*PR0V£Q: 


JOHK  A.  ROFFMAJi,  Jr., 
(Acting/  Attorney  uencral 


OLD  AGE  PENSION:  1.  Only  persons  receiving  assistance 

at  time  of  death  entitled  to  funeral 
expenses. 

2.  No  accrued  or  unpaid  assistance  due 
until  application  has  been  finally 
approved. 


* 
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Miss  Re  be  Ghost  te 

Assistant  Commissioner 
Old  Age  Assistance  Division 
Jofi arson  City , Missouri 


Dear  Madam: 


This  *111  acknowledge  receipt  of  your  request 
for  an  opinion,  vfolch  reads  as  follows! 

"xhe  following  question  has 
arisen:  Is  an  applicant  for 
old  age  assistance  who  dies 
previous  to  the  completion 
of  his  case  by  the  State  Old 
Age  Assistance  hoard  eligible 
for  funeral  benefit  or  accrued 
assistance?" 


Only  persons  receiving  assistance 
at  time  of  death  entitled  to 
funeral  expenses. 


Constitutional  Amendment  number  1,  found  at 
page  478  of  Laws  of  Missouri  1933,  which  amends  Article 
IV,  Section  47,  of  the  Constitution  of  Missouri  and 
authorizes  the  granting  of  pensions  by  the  general  assembly 
to  persons  over  seventy  years  of  age  who  are  incapacitated 
from  earning  a livelihood  and  are  without  means  of  support, 
reads  as  follows 4 


"That  article  IV,  Section  47,  of 
the  Constitution  of  Missouri,  be 


\-v- 
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and  the  same  la  hereby  amended 
:.y  adding  at  the  end  of  said 
section  the  followin'  words t 
•Provided  further,  that  nothing 
In  this  Constitution  contained 
rhall  be  construed  as  prohibiting 
the  general  assembly  from  grant* 
lng  or  authorizing  the  granting 
of,  pensions  to  persons  over 
seventy  years  of  age,  who  are 
Incapacitated  from  earning  a liveli- 
hood and  are  without  means  of  support, 
as  may  be  provided  and  regulated  by 
law." 


Section  15  of  the  Old  Age  Assistance  Act,  Laws 
of  Missouri  1935,  page  312,  provides! 


'On  the  death  of  any  person 
receiving  old  age  assistance, 
such  reasonable  funeral  ex- 
penses for  burial  shall  be 
paid  to  such  persons  as  the 
state  board  directs)  provided, 
that  such  expenses  do  not 
exceed  $100*  X)  end  the  eetate 
of  the  deceased  Is  insufficient 
to  defray  the  same." 


Whether  the  general  assembly,  under  the  consti- 
tutional amendment  to  "action  47  of  Article  IV  of  the 
Missouri  Constitution,  had  the  authority  to  provide  for 
the  payment  of  funeral  expenses  of  persons  receiving 
assistance  or  applicants  for  assistance,  we  deem  It  un- 
necessary to  decide.  The  plain  wording  of  Section  15, 
supra,  we  think,  answers  your  first  question.  Under  the 
provisions  of  said  section  only  the  funeral  expenses  of 
persons  receiving  assistance  at  the  time  of  their  death 
are  to  be  paid.  If  applicant's  application  for  assistance 
has  not  been  finally  allowed  and  the  amount  of  assistance 
fixed  as  provided  by  section  10  of  the  Old  Age  Assistance 
Act  at  the  time  of  such  applicant's  death.  It  Is  obvious 
that  the  applicant  would  not  bo  at  such  time  receiving 
assistance. 


/ 


\ 
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It  la,  the ref ora,  the  opinion  of  thla  department 
that,  under  the  provisions  of  Section  15  of  the  Old  Age 
Assistance  Act,  only  the  funeral  expenses  of  those  persona 
receiving  old  a -;e  assistance  at  the  tine  of  their  death 
should  be  paid. 


I I 


No  accrued  or  unpaid  assistance 
due  until  application  has  been 
finally  approved. 


It  la  plain,  from  a reading  of  the  constitutional 
amendment  authorizing  the  granting  of  Old  Age  Pensions  and 
from  a reading  of  the  Old  Age  Assistance  Act,  that  the  Legis- 
lature Intended  to  aid  those  persons  over  the  age  of  seventy 
years  Incapable  of  earning  a living  and  without  the  means 
of  adequate  support,  and  did  not  Intend  to  aid  the  heirs  or 
personal  representatives  of  such  persons.  In  other  words, 
the  right  to  assistance  under  the  provisions  of  the  Act  Is 
a personal  right  of  those  entitled  to  such  assistance  by 
reason  of  their  age  and  inability  to  earn  a livelihood,  and 
who  are  without  means  of  adequate  support. 

however.  Section  24  of  said  Act  provides  that  In 
case  any  applicant  shall  die  having  any  accrued  or  unpaid 
assistance,  the  amount  thereof  shall  be  paid  to  the  legal 
representative  of  said  applicant,  or  If  none  be  appointed 
within  sixty  days  to  those  entitled  thereto  under  the  laws 
of  this  State.  Said  section  reads,  in  parts 

"«  » e » and  In  case  any  applicant 
shall  die,  having  any  accrued  or 
unpaid  assistance,  the  amount  there- 
of shall  be  paid  to  the  legal  repre- 
sentative of  such  applicant}  but  If 
there  be  no  administration  upon  the 
estate  of  the  deceased  applicant 
within  a period  of  60  days  after  his 
death,  then  the  amount  due  shall  be 
paid  to  whomsoever  would  be  entitled 
thereto  under  the  laws  of  this  State, 
and  the  provisions  of  this  Actj  * * *" 
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the  word  accrue 


.ebsjier's  New  International  Dictionary  defines 
as  follows  t 


"3.  Daw.  To  come  into  existence 
as  an  enforceable  claim?  to  vest 
as  a right;  as,  a cause  of  action 
has  accrued  when  the  ri^ht  to  sue 
has  become  vested.1* 


Section  14  of  the  act  provides  when  assistance 
Is  to  commence.  If  allowed.  Section  10  of  said  Act  pro- 
vides the  method  and  manner  of  allowing  and  disallowing 
applications  for  assistance,  and  of  fixing  the  amount  of 
assistance,  if  any.  Said  section  reads; 


"Whenever  an  application  is  made 
for  old  age  assistance,  the  county 
board  shall  promptly  make  investi- 
gation of  the  facts,  and,  after 
hearing  the  applicant.  If  it  approves 
the  application,  shall  moke  a 
reconnendation  of  the  amount  of 
assistance  to  be  allowed,  or.  If  It 
disapprove,  make  a recommendation 
I that  no  assistance  be  allowed.  Upon  * 
the  request  of  an  applicant,  the 
county  board  may,  if  It  seos  fit, 
direct  a rehearing,  of  which  the 
applicant  shall  have  at  least  ten 
days'  notice,  and  at  which  he  may 
appear  and  offer  evidence.  The 
decision  ox  the  county  board  shall 
be  forwarded  to  the  state  Commis- 
sioner who  may  approve  or  disapprove, 
or  recommend  changes  In  the  decision 
of  the  county  board.  If  the  state 
Commissioner  and  the  county  board  are 
unable  to  agree  In  re  ard  to  the 
allowance,  disallowance,  or  the  amount 
of  assistance,  the  a ppli cat Ion, along 
with  a record  of  all  the  proceedings 
In  regard  to  it,  shall  be  forwarded 
to  the  State  hoard  for  review, whose 
decision  shall  be  final,  subject  to 
the  right  of  appeal  as  herein  other- 
wise provided.  An  applicant  whose 
application  for  assistance  has  been 
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rejectod  may  not  reapply  for 
assistance  until  the  expiration 
of  twelve  months  from  the  date 
of  the  previous  application, 
unless  the  rejection  of  said 
application  shall  be  solely  for 
failure  to  qualify  as  to  age 
and  such  applicant  has  within 
the  12  months  period  reached 
the  qualifying  age.” 


i row  the  above  section  it  is  plain  that  the 
oounty  board  first  either  allows  or  disallows  the  application 
for  assistance,  and, if  It  approves  the  application,  makes  a 
recommendation  of  the  amount  of  assistance.  The  decision 
of  the  county  :oard  is  forwarded  to  the  State  Commissioner, 
who  may  approve  or  disapprove  or  recommend  changes  In  the 
decision  of  the  oounty  board.  If  the  Commissioner  and  the 
oounty  board  agree  on  the  allowance  and  the  amount  of  the 
assistance  then  it  would  seem  that  the  application  Is  finally 
allowed  and  the  amount  of  assistance  Is  fixed.  If,  however, 
they  are  unable  to  agree  the  state  board  reviews  the  matter 
and  its  decision  Is  final  subject  to  the  right  of  appeal  to 
the  circuit  court!* 

In  view  ol  the  above.  It  is  our  opinion  that  the 
amount  of  assistance  Is  not  allowed, within  the  meaning  of 
Section  14,  until  either  the  county  board  and  the  State 
Commissioner  ag reo  on  the  amount  of  allowance  or, If  unable 
to  agree,  until  the  state  board  fixes  the  amount  of  assistance, 
or  if  an  appeal  IS  taken  frost  the  state  hoard  to  the  circuit 
court  until  said  pourt  renders  a Judgment  allowing  and  fixing 
the  assistance. 

It  is,  therefore,  the  opinion  of  this  department 
In  view  of  all  of  the  above,  that  no  accrued  or  unpaid 
assistance  Is  due  any  applicant  until  his  application  has 
been  finally  approved  and  the  amount  of  assistance  fixed, 
in  one  of  the  ways  pointed  out  above.  As  stated  above, 
the  assistance  allowed  an  applicant  Is  for  the  personal 
benefit  of  said  applicant  and  not  for  the  benefit  of  his 
heirs  or  personal  representative.  therefore,  when  the 
applicant  dies  before  his  right  to  assistance  has  been  deter- 
mined, there  is  no  accrued  or  unpaid  assistance  due  him  and 
the  right  of  assistance.  If  any,  does  not  survive  to  such 
applicant's  heirs  or  representative.  If,  however,  applicant's 
application  has  been  approved  and  the  amount  of  the  assistance 
determined  during  hie  lifetime,  he  was  entitled  to  such 
assistance  from  the  first  day  of  the  calendar  nonth  following 
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that  on  which  thfi  petition  was  roceivod  by  the  county  board* 
and  if  any  of  such  accrued  or  unpaid  assistance  has  not  been 
paid  the  amount  thereof  should  be  paid  to  the  legal  repre- 
sentative of  suefc  applicant,  or,  if  none  be  appointed  within 
a period  of  sixty  (60)  days  after  death,  to  whomsoever  Is 
entitled  thereto  under  the  laws  of  this  State. 


Yours  very  truly. 


J.  ii.  TAYLOR 

Assistant  Attorney  General 


APPROVED! 


MOB I ill.  HOrPAAK,  Jjr,  , 
(Acting)  Attorney  General 


JETsLC 


County  judge  may  not  appoint  relative 
to  county  old  age  assistance  board* 


November  29,  1935 


Miss  fteba  Choate 


tee  division, 
try  institutions 
Missouri* 


Dear  Miss  Choate 


Thi3  department  is  in  receipt  of  your 
opinion  as  to  the  following: 

’’Is  it  lawful  for  a county 
judge(  to  appoint  a relative 
as  a member  of  the  county 
old  atge  assistance  board?” 

Jectijon  13,  Article  XIV  of  the  Constitution  of 
issourti  provides: 

"Any  public  officer  or  employe 
of  thJLs  state  or  of  any  political 
subdivision  thereof  who  shall, 
by  virtue  of  said  office  or  em- 
ployment, have  the  right  to  name 
or  appoint  any  person  to  render 
servi >e  to  the  state  or  to  any 
political  subdivision  thereof,  and 
who  sjiall  name  or  appoint  to  such 
service  any  relative  within  the 
four tli  degree,  either  by  consan- 
guinity or  affinity,  shall  thereby 
forfeit  his  or  her  office  or 
emploament.” 


308  provides: 


viectlc^n  3,  Laws  of  Missouri,  1935,  page 
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M[In  every  county  there  shall 
be  established  a County  Old 

Assistance  Board,  to  consist 
of  three  persons  domiciled  in 
the  county,  each  of  thorn  shall 
have  been  a resident  taxpaying 
citizen  of  the  county  for  a period 
of  five  years  prior  to  his  or 
her  appointment  at  least  one  of 
whom  shall  be  a roman,  who  shall 
be  appointed  by  the  county  court 
fbr  a term  of  four  years,  except 
that  of  the  members  first  appointed, 
one  shall  be  appointed  for  a term 
of  two  years  and  one  for  a term 
of  three  years.  Vacancies  shall 
be  filled  in  the  same  way  In  which 
the  original  appointment  was  made, 
fhe  members  of  the  county  board 
shall  serve  without  compensation, 
except  that  the  necessary  expenses 
incurred  while  in  the  performance 
of  their  duties  shall  be  paid 
to  them.M 

« In  the  recent  case  of  otate  ex  inf.  -*chit  trick  v.  Vhlttle, 

333  ko.,  page  705,  Judge  Gantt  said: 


"the  amendment  is  directed 
against  officials  who  shall 
h<tve  (at  the  time  of  the  selec- 
tion) ’the  right  to  name  or 
appoint'  a person  to  office. 

Of  course,  a board  acts  through 
its  official  members,  or  a 
majority  thereof.  If  at  the  time 
of  the  selection  a member  has  the 
right  (power),  either  by  casting 
a deciding  vote  or  otherwise  to 
name  or  appoint  a person  to  offloe, 
add  exercises  said  right  (power) 
in  favor  of  a relative  within  the 
prohibited  degree,  he  viol&tee 
the  amendment." 


CONCLUvilCN 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  it  would  be  in  violation  of  oection  13,  article 


Miss  Keba  A. 


XIY  of  the  Constitution  of  the  Btate  of  Missouri  for  a 
judge  of  a county  court  to  vote  for  the  appointment  of  a 
relative  within  the  fourth  degree,  either  by  consanguinity 
or  affinity,  to  the  County  Old  Age  assistance  Board* 


Hespectfully  submitted. 


JOHfc  7.  HOFFMAN , Jr., 
-assistant  attorney  General. 


aPPBOYSD : 


JBBiAH 


JLD  AGE  .ASSISTANCE:  Benefits  from  war  risk  insurance  net  public  funds, 
but  may  be  taken  into  consideration  under  Secs.  4 and  6 of  the  Act 
and  deducted  from  maximum  amount  of  $30.00  per  month. 


\ 


December  3,  1935* 


Lias  Reba  a.  Choate, 

.assistant  Commissioner, 

Old  Age  assistance  Division, 
State  Eleemosynary  Institutions, 
Jefferson  City,  Missouri. 


Dear  kiss  Choate; 


This  department  is  in  receipt  of  your 
letter  of  November  26  requesting  an  opinion  relating  to  the 
Old  Age  assistance  Act.  Tour  letter  Is  as  follows: 

" * * * * i*any  applicants  for 
assistance  are  receiving  from 
the  Federal  Government  V7orld  v/ar 
Insurance  benefits.  The  Buchanan 
County  Board  contends  that  this  is 
not  money  from  public  funds  and  have 
requested  that  we  secure  an  opinion 
from  your  office  as  to  whether  or 
not  applicants  for  old  age  assistance 
who  receive  from  the  Federal  Govern- 
ment payments  on  war  risk  life  Insurance 
carried  by  a son  who  was  killed  in 
France,  are  eligible  to  apply  for  old 
age  assistance. " 

Your  request  involves  an  interpretation  of 
Jection  16  of  the  old  Age  assistance  jtet,  which  is  as  follows 
(Laws  of  Mo.  1935,  page  312): 

"ho  person  receiving  assistance 
under  tjhis  «.ct  shall  at  the  same 
time  receive  any  other  relief  from 
any  public  funds,  except  for  medical 
and  surgical  assistance." 


FILED 
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Under  the  terms  of  this  act,  any  person  possessing 
the  qualifications  enumerated  in  section  6 thereof  may  make 
application,  and  if  found  to  possess  the  proper  qualifications, 
is  entitled  to  reqaive  not  more  than  fe30.00  per  month;  but 
under  the  terms  of  Section  16,  the  person  shall  not  at  the  same 
time  receive  any  other  relief  from  any  public  funds  except 
for  medical  and  surgical  assistance.  '4/e  think  it  was  the 
intention  and  purpose  of  the  Legislature  in  inserting  Jection  16 
in  the  ^.ct  to  present  persons  from  receiving  assistance,  help, 
aid  or  relief  from  several  sources  at  the  same  time,  i.e.,  state, 
county,  city  or  federal  government.  *t  the  time  the  Act  beoame 
effective  and  until  such  persons  were  found  to  be  qualified 
and  entitled  to  the  old  age  assistance  and  actually  received 
the  assistance,  nany  of  such  persons  will  continue  to  receive 
relief  from  the  county  or  city,  such  relief  being  paid  from 
public  funds,  examples  of  such  persons  being  those  in  county 
infirmaries,  in  soldiers*  homes,  and  those  receiving  monthly 
relief  from  the  county. 

The  term  "public  funds'*  is  defined  in  Ayres  v.  Lawrence, 

59  h.Y. , l.c.  198  as: 

"Taxes,  customs,  etc.  appro- 
priated by  the  government  to 
the  discharge  of  its  obligations." 

Therefore,  by  inserting  in  section  16  the  exception,  to-wlt, 
"except  for  medlca]L  and  surgical  assistance",  all  relief  from 
public  funds,  and  be  might  go  so  far  as  to  include  in  the  above 
mentioned  Community  Chest  funds  and  funds  collected  purely  for 
charitable  purposep  end  disbursed  by  charitable  organizations, 
must  cease  before  6 person  may  be  entitled  to  receive  the  old 
age  assistance;  however,  in  the  event  the  person  becomes  in 
need  of  medical  or  surgical  assistance,  public  funds  of  the 
nature  mentioned  above  may  be  used  and  the  persons  receive  the 
old  age  assistance  in  the  same  amount  as  adjudged  by  the  Board. 

Coming  closer  to  the  question,  i.e.,  whether  or  not 
benefits  received  by  a mother  or  father  from  the  government  under 
a war  risk  insurance  policy  are  public  funds  within  the  meaning 
of  Section  16  of  the  Old  Age  assistance  Act-— during  the  Torld 
"ar,  when  a man  entered  the  army  he  had  the  privilege,  if  he 
30  desired,  to  avail  himself  of  the  opportunity  to  enter  into  a 
contract  with  the  United  Dtetes  Government  for  a maximum  amount 
of  Insurance,  $10,600.00.  The  premiums  were  cheaper  than  on 
contracts  of  insurance  with  some  private  insurance  company.  At 
the  close  of  the  far  the  soldier  was  given  the  privilege  of 
converting  the  insqrance  into  old  line  or  other  types  of  insur- 
ance with  private  insurance  companies.  2* any  elected  to  retain 
their  government  lbsurance.  In  elthdr  event,  we  consider  the  same 
to  be  Insurance  paid  according  to  contract — at  least,  the  gov- 
ernment treats  the  same  as  a contract  in  the  case  of  xuggen  v. 
United  otates,  58  V (2d)  618: 
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"A  policy  of  war  risk  insurance 
was  a contract  of  insurance 
between  the  government  and  the 
insured.  It  was  not  a gratuity 
nor  an  arrangement  for  a pension, 
rhe  contingencies  insured  against 
were  death  and  total  permanent 
disability.  If  a policy  lapsed, 
for  nonpayment  of  premiums, 
before  death  or  total  permanent 
disability  occurred,  there  could 
be  no  recovery  under  the  policy. 

If  either  of  the  contingencies 
insured  against  occurred  during 
the  life  of  the  policy,  there 
could  be  a recovery." 

The  beneficiary  under  the  policy  is  receiving  funds 
by  virtue  of  a contract  lade  by  the  deceased  person,  and  we 
consider  payment?  made  to  the  beneficiary  under  the  contract 
in  the  same  category  as  payments  received  from  old  line 
insurance  companies  by  virtue  of  a contract  made  by  a deceased 
person. 


CJNCLOblQH 

•Ve  are  of  the  opinion  that  benefits  or  payments  made 
under  a war  risk  Insurance  policy  are  not  publio  funds  within 
the  meaning  of  section  16  of  the  Old  age  assistance  act,  and 
would  not  preclude  persons  from  making  applications  and  re- 
ceiving benefits  under  the  *ct;  however,  the  benefits  received 
under  the  war  risjk  insurance  policy  nay  be  taken  into  considers 
tion  under  oectldn  4;  likewise,  Section J5T  and  the  war  risk 
insurance  payments  may  be  deducted  from  the  maximum  amount  of 
*30.00  per  month. 


Hespectfully  submitted. 


OLLIVhH  W.  HOLKH, 
assistant  attorney  General. 


APPROVED : 


JOhN  V.  HOiTLrtU , Jr. , 

( acting)  attorney  General. 
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OLD  Age  PENSIONS:  Applications  for  assistance  should 

be  dated  on  the  day  actually  re- 
ceived by  the  county  board,  and 
compensation,  if  any,  should  commence 
on  the  first  day  of  the  month  follow- 
ing that  on  which  the  application  was 
actually  received. 


December  11,  1935 


/f 


Mies  Hebe  Choate 
Assistant  Conmiesioner  Old  Age 
Assistance  Division 
Jefferson  City ^Missouri 


FILED 


Dear  Madam: 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion,  which  reads  as  follows: 


"During  the  month  of  September 
the  St.Louis  Old  Age  Assistance 
board  received  3,100  applications. 

On  September  28  the  St.Louis  office 
closed  its  office  and  refused  to 
take  any  applications.  It  was 
November  4 before  we  could  persuade 
them  to  reopen.  The  St .Louis  office 
no#  asks  if  it  may  date  all  applica- 
tions back  to  September  28. 

We  have  Informed  th4  St.  Louis 
office  that  the  applications  must 
be  notarized  on  the  day  filed  and 
not  dated  back.  They,  however, 
have  asked  us  to  request  an 
opinion  of  your  office  as  to 
whether  or  not  these  applications 
filed  in  November  can  be  honored 
as  of  September. 

May  we  have  an  opinion  of  your 
office  on  this  matter.  " 


Ml as  Beba  J£.  Choate 
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Section  9 of  the  Old  Age  Assistance  Act,  Lavs 
of  1935,  page  310,  provides  an  applicant  for  assistance 
shall  deliver  his  claim.  In  writing,  to  the  county  court. 
In  the  manner  and  form  prescribed  by  the  State  board. 

Said  section  reads  as  follows t 


"An  applicant  for  assistance  shall 
deliver  his  claim,  in  writing,  to 
the  county  board,  in  the  manner 
and  form  prescribed  by  the  State 
Board.  All  statements  in  the 
application  shall  be  sworn  to  or 
affirmed  by  the  applicant,  setting 
forth  trhat  all  facts  are  true  in 
ever  material  point." 


Section  14  of  said  act  provides: 


"ihe  assistance,  if  allowed , shall 
commence  on  the  first  day  of  the 
calendar  month,  following  that 
on  which  the  petition  was  received 
by  the  county  board." 


It  Is  a fundamental  principle  of  statutory 
construction  that  words  of  common  use  are  to  be  con- 
strued In  their  natural  and  ordinary  meaning.  It  is 
also  a cardinal  principle  that  where  a statute  is  plain 
and  unambiguous  there  is  no  room  for  construction. 
Sections  9 and  14,  supra,  are  plain  and  unambiguous) 
Section  9 provides  that  an  applicant  shall  deliver  his 
claim.  In  writing,  to  the  county  board  In  the  manner 
and  form  prescribed  by  the  State  board,  and  Section  14 
provides  that  the  assistance,  if  allowed,  shall  commence 
on  the  first  day  of  the  calendar  month  following  that 
on  which  the  petition  was  received  by  the  County  board. 

It  Is,  therefore,  the  opinion  of  this  office  that 
an  application  for  assistance  should  be  dated  on  the  day 
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It  Is  actually  received  by  the  County  Court,  that  Is, 
the  day  such  application  is  delivered  to  the  county 
board  by  the  applicant,  and  the  assistance,  if  allowed, 
shall  commence  on  the  first  day  of  the  calendar  month 
following  that  on  which  the  petition  was  delivered  to 
and  received  by  the  oounty  board e 


Yours  very  truly. 


J.  E.  TAYLOR 

Assistant  Attorney  General 


APPROVED: 


J 6HK  rf.  H6E  JAfl  VJr. 

(Acting)  Attorney  General 


JET:LC 


I’AXATIOM : — Legislature  may  provide  maximum  municipal  t *x  for 

•>  liquor  license. 


Senator  a.  M.  Clark 
Chairman  of  Senate  Committee 
on  Criminal  Jurisprudence 
Jefferson  City,  Missouri 


Dear  Senator  Clark: 

Acknowledgment  le  herewith  made  of  your  request  for 
an  opinion  of  this  office  on  the  following  subject: 

"In  the  event  that  the  Legislature  by  law 
authorizes  Incorporated  cities,  towns  and 
villages  to  impose  license  taxes  upon  the 
manufacturing,  distribution  and  sale  of 
Intoxicating  liquors,  may  the  Legislature 
also  limit  the  amount  of  such  license  taxes 
that  such  cities,  towns  and  villages  may 
charge?  * 

Before  turning  directly  to  tnls  problem  we  first 
direct  attention  to  the  status  of  Intoxicating  liquor  In  the 
State  of  Missouri.  There  la  no  Inherent  right  for  the  privilege 
of  dealing  In  Intoxicating  liquor  and  It  is  unlawful  to  do  so 
without  specific  legislative  authority.  In  the  case  of  State 
vs.  Ingram  and  Adams,  lib  Mo.  App.  323,  the  following  remarks 
are  made,  1.  c.  327: 

"*'e  find  tnat,  notwithstanding  the  fact  that 
a saloon  or  other  house  in  which  Intoxicat- 
ing liquors  are  sold  sas  not  a nuisance  at 
common  law  for  the  reason  that  It  was  not 
unlawful  to  sell  liquors  in  the  absence  of 
statutory  restrictions  as  stated  In  the  text 
supra,  this  is  not  tne  law  in  tnls  State,  in» 
aemuch  as  at  a very  early  date  our  Supreme 
Court  establlsnea  the  doctrine  that  because 
of  its  tendency  to  deprave  public  morale,  the 
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right  to  sell  Intoxicating  liquors  is  not  a 
natural  privilege,  but  is  a calling  which  no 
one  has  a right  to  pursue  without  first  ob- 
taining a permit  or  lloense  from  the  proper 
authorities.  (Austin  v.  State,  10  Mo.  691; 

State  v.  Blxman,  182  Mo.  1,  62  S.  «.  828; 

Barnett  v.  Pemiscot  County  Court,  111  Mo.  App. 

692,  86  8.  W.  675).  In  view  of  this  doctrine 
of  our  supreme  Court,  the  common  law  does  not 
prevail  here  on  this  question,  and  we  nuat 
treat  it  as  a settled  principle,  at  variance 
therewith,  in  the  jurisprudence  of  Missouri, 
that  the  sale  of  liquors  without  a license  Is 
thersfore  unlawful,  even  in  the  absence  of  a 
statute  so  aeol&rlug.*  • • •■ 

Tns  Supreme  Court  in  the  case  of  9tate  ex  inf.  vs. 
Missouri  Atnletic  ana  St. Louis  Clubs,  261  Mo.  637,  revlssed  the 
various  remarcs  of  the  Appellate  Courts  of  our  state,  stating  as 
follows,  1.  c.  bob,  689: 

■It  is  scarcely  worth  while  at  this  day  and 
tlms  to  consume  space  discussing  the  oh  raoter 
of  the  liquor  traffic,  except  to  say  that  early 
in  our  judicial  history  Judge  Rapton,  who  may 
•ell  be  styled  the  Story  of  our  Jurisprudence, 
said,  in  Austin  v.  State,  10  Mo.  681,  that  •the 
sale  of  Intoxicating  liquors  is  by  law  illegal 
and  is  not  a privilege  of  a citlren  of  this  or 
any  other  State,  and  that  the  right  to  sell 
same  can  only  be  acquired  by  complying  with  the 
law.'  Thirty-five  years  latsr,  with  no  adverse 
intimation  In  the  interim,  this  court  reiterated 
the  dootrlne  announced  in  the  Austin  case,  supra, 
and  in  a psr  curiam  opinion  In  Stats  ex  rel.  v. 
Hudson,  78  Mo.  302,  said,  in  addition,  that  'the 
license  fee  exacted  of  dramshop  keepers  is  not 
a tax,  but  a price  paid  for  the  privilege  of 
carrying  on  a business  detrimental  to  public 
morals,  and  whloh  the  legislature  in  the  exercise 
of  its  police  power  has  the  right  to  prohibit 
altogether.'  And  Burgees,  J. , in  state  v.  Swebold, 
192  Mo.  1.  o.  727,  said:  'It  la  fundamental  that 
no  one  has  a natural  right  to  sell  lntoxioatlng 
liquor,  because  the  tendency  of  its  use  is  to 
deprave  public  morals,  and  to  do  so  without  a 
lloense  from  proper  authority  is  unlawful.' 

(Citing  oases.)  So  It  was  held  In  Higgins  vs. 
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Talty,  157  He.  260,  that  a dramshop  license 
eae  a mere  permit,  not  a contraot.  Detween  tbe 
State  and  tbe  licensee,  in  which  tbe  latter 
bas  no  vested  rights,  but  is  subject  at  all 
tines  to  tbe  police  power  and  is  revocable  at 
any  tine  tge  State  nay  see  proper  to  do  so  for 
any  violation  of  tbe  draasbop  law,  wbetber  the 
license  so  provides  or  not. 

Other  opinions  of  thl6  court  and  tbe  courts  of 
appeals  add  such  force  to  tbe  doctrine  announced 
as  repetition  and  unvarying  adherence  give  to, any 
judicial  declaration.  The  last  word  on  tbe  tub- 
ject  has  been  so  aptly  said  by  Woodson,  J. , speak- 
ing for  this  court,  in  State  v.  Parker  Dlst  Co. 

£36  Ho.  1.  c.  255,  that  it  say  be  appropriately 
incorporated  here  as  follows: 

•The  authorities  also  establish  the  fact  that  the 
liquor  traffic  is  not  a lawful  business,  except 
as  authorized  by  express  legislation  of  tbe  State; 
that  no  person  has  the  natural  or  Inherent  right 
to  engage  therein;  that  tbe  liquor  business  does 
not  stand  upon  tbe  sane  plane,  in  tbe  eyes  of 
tbe  law,  with  other  commercial  occupations.  It 
is  placed  under  the  ban  of  the  law,  and  it  is 
tbereby  differentiated  froa  all  other  occupations, 
and  is  tbereby  separated  or  removed  from  the 
natural  rights,  privileges  and  immunities  of  tbe 
citizen. 

■The  foregoing  enunciations  of  the  courts  are 
based  upon  tbe  well  known  fact  that  intoxicating 
liquors  ana  tbe  trafflo  therein,  have  brought 
intemperance,  poverty  and  misery  upon  many  of 
our  citizens,  and  have  been  a fruitful  souroe 
of  crime  on  every  buna. • * 

rrom  these  oitatlons  there  oan  be  no  doubt  ae  to  tbe 
statutes  of  intoxicating  liquor  in  this  State,  le  shall  now 
direct  attention  to  tbe  speolflc  problem. 
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1. 

taxing  power  of  cities  is 

NOT  DERIVED  DIRECTLY  PROM 
THE  CONSTITUTION  BUT  IS  ONLY 
SUCH  AS  IS  ORAN TED  BY  THE 


The  pr lnary  taxing  poser  being  Tested  In  the 
Legislature  It  necessarily  follows  that  such  taxing  power  as 
!•  wasted  In  nunlelpalltles  nust  be  derlTed  from  tbs  Legisla- 
ture. Tbs  two  provisions  relative  to  tbls  natter  are  Sections 
1 and  10  of  Artlole  X of  tbs  Constitution  of  Missouri.  Tbeee 
read  as  follows: 

‘Seotlon  1.*  • • Tbs  taxing  power  nay  be  exer- 
cised by  tbe  General  Asseably  for  State  pur- 
poses, and  by  counties  and  other  municipal 
corporations,  under  authority  granted  to  then 
by  tbe  General  Aesenbly,  for  oounty  and  other 
corporate  purposes. * 

“Section  10.*  * * The  General  Aesenbly  shall  not 
lnpose  taxes  upon  oountles,  olties,  towns  or 
other  nunlolpal  corporations  or  upon  tbe  in- 
habitants or  property  thereof,  for  oounty, city, 
town  or  other  nunlolpal  purposes,  but  nay, by 
general  laws, vest  In  the  corporate  authorities 
thereof  the  power  to  assess  and  oolleot  taxes 
for  such  purposes. ‘ 

Tbeee  provisions  are  unambiguous  In  that  they 
authorise  the  Legislature  to  delegate  the  taxing  power  to  oountles 
end  nunlolpal  corporations  ‘under  authority  granted1*,  and  prohibit 
the  Legislature  fron  directly  levying  a tax  upon  the  property  or 
inhabitants  of  lesser  governmental  agencies  for  local  purposes. 

A clause  In  a liquor  eontrol  aot  limiting  the 
maximum  or  the  minimum  lloense  fee  wbleh  the  municipality 
could  charge  for  a lloense  to  manufacture  and  sell  intoxicating 
liquors  would  be  proper.  Fron  the  request  It  appears  that  It 
Is  not  proposed  to  actually  levy  any  tax  or  require  any  particu- 
lar sum  to  be  paid,  but  to  leave  the  Imposing  of  the  lloense  fee 
to  the  proper  nunlolpal  authorities,  such  a law  could  not  therefore 
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be  construed  as  levying  a tax  within  the  prohibition  of  Seotlon 
10  of  Article  X supra. 

On  the  other  hand,  by  placing  the  maximum  and 
the  minimum  license  fee,  or  either,  which  nay  be  charged  the 
Legislature  Is  but  laying  down  a rule  or  regulation  to  guide 
the  nunlclpal  authorities  in  the  exercise  of  the  taxing  power. 

Suoh  a procedure  Is  not  In  conflict  with  the  con- 
stitutional provisions  heretofore  referred  to  and  in  fact  has 
definite  precedent  in  this  state. 

II. 

LEGISLATURE  MAT  PRESCRIBE 
MAXIMUM  AMOUIT  OF  LICEHSE  FEES  TO 
BE  CHARGED  BY  MUSI Cl PALI TIES 
FOR  MANUFACTURE  AND  SALE  OF 
INTOXICATING  LIQUORS. 

By  an  ordinance  enacted  in  1881  the  City  of  St. Louis 
imposed  a dramshop  license  fee  of  $60.00.  On  March  24,  1883,  an 
Act  of  the  General  Assembly  became  effective  which  provided: 

•for  every  such  (dramshop)  license  there 
shall  be  levied  a tax  not  less  than  $25.00 
nor  more  than  $200.00  for  State  purposes, 
and  not  less  than  $350.00  nor  more  than 
$400.00  for  county  purposes  for  every  period 
of  six  months;  the  amount  of  tax  in  every 
instance  to  be  determined  by  the  court  grant- 
ing the  license. • 

One  Troll  on  July  2,  189§,  tendered  the  license  fee 
of  $60.00  prescribed  by  the  city  ordinance.  The  collector  of  revenue 
of  the  City  of  St. Louis  refused  the  tender  demanding  $250.00,  for 
the  reason  that  the  state  law  required  such  fee  to  be  paid.  The 
Relator  denied  the  validity  of  the  act  of  the  General  Assembly  on 
the  ground  that  it  conflicted  with  Sections  1 and  10  of  the  Con- 
stitution hereinbefore  referred  to 

■beoause  instead  of  leaving  It  to  the  local 
authorities  to  fix  the  tax  for  county  pur- 
poses the  act  fixed  it  between  certain  limits: 

'not  less  than  $250  nor  more  than  $400,' 
and  made  it  obligatory  on  the  local  authorities 
to  levy  and  collect  not  less  than  $350  for 
county  purposes  on  every  license;*  • * •* 
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The  forego lng  are  tne  fact*  considered  In  the  case  of 
State  ex  rel.  Troll  ve.  Hudson,  76  Mo.  30 2.  The  Court  in  passing 
upon  the  issue  presentea  stated  1,  c.  304: 

“The  license  fee  exacted  by  the  general  law  re- 
gulating dramshops  ana  the  not  amendatory 
thereof,  approved  March  24th,  1663,  is  not  a tax 
within  the  meaning  of  sections  1,  3 and  10  of 
article  10  of  the  constitution,  but  is  a prioe 
paid  for  the  privilege  of  doing  a thing,  the 
doing  of  which  the  legislature  hes  a right  to 
prohibit  altogether.  Such  laws  are  regarded  'as 
police  regulations,  established  by  the  legislature 
for  the  prevention  of  intemperance,  pauperism  and 
orime,  and  for  the  abatement  of  nuisances,'  and 
are  not  regarded  as  an  exercise  of  the  taxing 
poser.  'Pursuits  that  are  pernicious  or  detri- 
mental to  public  morals  may  be  prohibited  altogether, 
or  licensed  for  a o mpeueetlon  to  the  public.'*  • •• 

■hlle  it  may  be  stated  thet  this  case  refers  specifically 
to  the  fixing  of  license  fees  for  county  purposes,  a quick  refer snoe 
to  the  constitutional  provisions  involved  shows  that  municipalities 
and  ocuntle*  are  in  exactly  the  same  position  in  respect  to  thees 
provisions.  There  can  be  no  distinction  drawn  between  a municipality 
end  a county  Insofar  as  the  issues  herein  are  concerned. 

The  foregoing  decision  is  referred  to  and  approved  in  tbs 
case  of  Go«er  vs.  Ages,  128  Mo.  App.  427,  432,  and  In  the  case  of 
State  vs.  Blxman,  162  Mo.  1,  21,  22. 

W*  call  your  attention  to  the  fact  tbt  the  Legislature 
has  consistently  recognized  its  authority  to  control  the  amount 
changed  by  counties  for  the  privilege  of  conducting  drea  shops,  and 
when  it  is  seen  that  counties  and  munlcl  allties  are  in  the  same 
class  no  doubt  should  remain  as  to  the  authority  of  the  Legislature 
to  plaoe  reasonable  limitations  upon  municipalities  in  the  granting 
of  licenses  to  sell  intoxicating  liquor. 

111. 

THE  LEGISLATURE  8UPPKME  IV 
THE  RIUULATIOI  AMO  LlCEISlMG 
oP  MANUFACTURE  AID  BALE  OF 
IVTolICATIrtu  LIwUORS. 

before  leaving  this  subject  we  desire  to  call  attention 
to  9ectlon  7267  R.  S.  Mo.  1929,  which  reads  as  follows: 
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•Vo  municipal  corporation  in  this  state  shall 
have  the  poser  to  lapose  a license  tax  upon 
any  business  avocation,  pursuit,  or  calling, 
unless  such  business  avocation,  pursuit  or 
o all  log  is  specially  named  as  taxable  In  the 
charter  of  such  municipal  corporation,  or  un- 
less such  poser  be  conferred  by  statute. * 

In  the  case  of  Keane  vs.  stradtm&n,  18  S.  I.  (3d)  898, 
this  section  was  held  to  apply  to  all  Municipal  corporations  in  this 
9tats.  The  provisions  of  subdivision  23  of  3e€tloa  8171  R.  3.  Missouri, 
1929.  glvss  * exclusive  poser"  to  cities  of  the  first  class  to  re- 
strain, suppress,  regulate  and  license  dramshops.  The  special  charters 
of  various  Municipal  corporations  in  this  state  grant  exclusive  poser 
to  regulate,  control  and  license  the  sale  of  intoxicating  liquor. 

Such  posers  have  been  granted  by  the  State  to  such  cities  and  unless 
changed  by  the  Legislature  such  posers  are  now  in  full  force  and 
efiect.  however,  the  State  has  exclusive  power  to  regulate  and  con- 
trol the  licensing  ana  sale  of  intoxicating  liquor.  It  was  held  in 
the  case  of  St. Louis  vs.  Tlelkeiueyer,  228  Mo.  130,  1.  o.  14C: 

"It  le  insisted  by  appellant  that  the  city  ordi- 
nance In  question  is  void  because  inconsistent 
with  the  State  statute  on  the  aaur.e  subject. 

The  city  of  bt.Lcule  has  expres*  authority  under 
its  eh-Jtsr  'to  license,  tax  and  regulate.  . . . 
saloons,  beer  nousee,  tippling  houses,  drax&shope 
ana  gift  enterprise*.. ' (Art.  3,  esc.  26,  Clause 

b.) 

The  ivt-'te.  however.  has  the  sovereign  power  to_ 
regulate  those  ax-  ttsra  and  its  author ity^belng 
p r amount,  it  follows  th  t a city  ordnance  is 
not  valid  if  it  is  in  conflict  with  the  lav  of 
the  3tate  on  the  sane  subject." 

As  the  3tate  has  the  sovereign  power  to  regulate  these  natters  and 
its  authority  is  paramount,  It  follows  that  a city  ordinance  le  not 
valid  If  it  le  In  oonfllct  with  the  law  of  the  State  on  the  sane 
subject.  These  "exclusive  powers*  granted  to  ounlclp^l  corporations 
re  construed  to  be  exceptions  to  a general  law  passed  respecting  the 
licensing,  manufacture  and  tale  of  Intoxicating  liquors,  in  the  case 
of  State  vs.  Blnswanger,  132  Mo.  4pp.  78,  81,  the  Kansas  City  Court 
of  Appeals  said: 
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"The  olty  of  st.JoBeph  le  a olty  of  the  second 
claes*  • *3y  the  express  teres  of  Section  5608, 

Subdivision  81,  tbs  Legislature  gave  to  such  cities 
the  exclusive  po«er  to  license,  regulate  or  suppress 
dramshops.  in  State  v.  lessens,  130  Mo.  App. 

233,  we  decided,  that  suoh  charter  expressly  ex- 
cluded the  general  State  law  as  to  dramshops  from 
operation  within  the  Halts  of  such  cities.  He 
called  attention  and  gave  effect  to  the  well  re- 
cognized rule  of  law  that  a particular  provision 
such  as  contained  in  subdivision  21  of  section 
6608  of  the  charter  of  cities  of  the  second  class 
would  overcome  a general  law  on  the  saae  subject.* 

After  the  decision  in  this  case  the  Legislature  enacted  what  becaae 

Section  7326  of  the  1909  Revision,  ana  which  reads  as  follows: 

•The  provisions  of  this  article  shall  apply  to  and 
be  enforoed  in  every  Incorporated  town  and  city  in 
this  state,  whether  Incorporated  under  specie! 
charter  or  under  the  general  law  relating  to  olties, 
towns  find  villages,  any  ordinance  of  any  city,  town 
or  village  to  the  contrary  notwithstanding." 

A similar  provision  is  foun..  in  Section  38  of  the  Liquor  Control  AOt, 

page  88  of  tbe  Laws  of  Missouri,  Extra  session,  1933-34.  In  construing 

Section  7225  of  the  1909  Act  the  Kansas  City  Court  of  Appeals  in  tbe 

cate  of  State  ex  rel  vs.  Long,  164  mo.  App,  668,  1.  c.  666,  stated: 

"It  seems  to  ue  that  giving  to  the  oounty  court  the 
right  to  fix  the  license  for  etete  and  oounty  pur- 
poses, and  the  board  of  aldermen  the  right  to  fix  the 
amount  in  cities  of  the  fourth  class  for  olty  pur- 
poses, are  not  inconsistent  provisions,  although  the 
amount  thecounty  court  may  assess  is  limited  by  the 
statute.  Of  oouree  if  the  aldermen  were  to  assess 
an  exorbitant  sum,  the  ordnance  would  be  unreason- 
able, and  therefore,  void. 

The  relator  further  contends  that  seotlon  7226  of  the 
Revised  statutes  1909,  controls  the  action  of  the 
council  in  this  matter.  This  seotlon  le  found  in 
the  general  dramshop  act,  and  provides  that  that  act 
shall  apply  to  ana  be  in  foroe  in  every  incorporated 
town  and  city  in  the  state,  any  ordinance  of  such 
city  to  the  oontrary  notwithstanding.  This  Section 
was  enaoted  in  1907,  and  the  reason  for  which  la 
apparent.  Just  before  tbe  Legislature  convened  in 
1907,  the  Kansas  City  Court  of  Appeals  had  held  in 
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State  v.  Keesley,  120  Mo.  App.  833,  96  3.  K.  494, 
and  State  t.  binawonger,  122  Mo.  App.  78,  98  9.  V. 

103,  that  the  atate  lav  vaa  uot  In  force  In  the 
olty  of  St. Joseph,  and  that  that  city  had  the 
exclusive  power  to  regulate  and  licence  dramshops. 

The  Legislature  en.cteu  thla  eeetion  In  order  to 
annul  the  effeot  of  those  decisions  and  to  put  the 
state  lav  In  foroe  In  every  part  of  ths  etate.  It 
was  not  Intended  that  the  act  should  In  any  sinner 
regulate  thegraatlng  of  licensee  by  auni cl pall  ties, 
ae  that  right  and  poser  already  existed  under  their 
charters,  ana  section  9582  was  in  full  force  re- 

?ulrlng  that  all  auni ol pal  regulations  be  in  con- 
oral  ty  to  the  state  lav.* 

Assuming  that  the  Legislature  continues  to  exercise  the 
sovereign  power  of  tne  State  to  regulate  and  license  all  Intoxicating 
liquor  and  to  delegate  such  power  to  every  olty,  town  and  village 
within  this  state,  the  Legislature  aay  fix  the  license  fees  to  be 
oharged  by  each  county,  city,  town  and  village. 

It  le  therefore  our  opinion  that  the  Legislature  aey  con- 
stitutionally provide  a maximum  and  minimum  limitation,  or  either, 
on  the  amount  municipal  authorities  aay  di  rge  for  the  privilege  of 
manufacturing,  distributing  or  selllag  intoxicating  liquors. 


Respectfully  submitted, 


FRAirLIl  K.  REACH, 

Assistant Attorney  General. 


HARRY  G.  fALTIER,  Jr., 

APPROVED:  Assistant  Attorney  Gem  ral 


nay  hoei ttrici. 

Attorney  General. 
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OFFICERS:  NOTARY  PUBLIC:  A stenographer  in  the  employ  of  Home 

Owners*  Loan  Corporation  may  he  a 
Notary  Public. 


-larch  1,  1935  : ^ ' 3^ 


wr.  Woodson  Cockrlll 
executive  Clerk 
xecutive  Officd 
Jefferson  City  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter  of 
recent  date,  with  inclosure  from  Hedlck  O*oryan,  which 
reads  as  follows* 

"I  am  attaching  hereto  a letter  received 
from  Hon.  Redick  O'oryan,  State  Counsel 
for  the  Home  Owners*  Loan  Corporation 
regarding  the  Issuance  of  a Notary  Pub- 
lic commission  to  a stenographer  in 
the  employ  of  the  Home  Owners*  Loan 
Corporation. 

On  the  Notary  Public  application  It 
states  that  no  person  can  be  appointed 
a Notary  Public  if  they  are  holding  an 
office  of  profit  under  the  United  States 
Government.  Will  you  kindly  furnish 
me  an  opinion  as  to  whether  or  not  a 
commission  should  be  issued  to  ales 
Appel? 

Aindly  return  *r.  0*riryan'8  letter  with 
the  opinion." 


Article  XIV,  Section  4,  of  the  -iJaaouri  Consti- 
tution, provides  as  follows* 


Mr 
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"No  person  holding  an  office  of  pro- 
fit under  the  United  States  shall* 
during  his  continuance  In  such  of floe* 
hold  any  office  of  profit  under  this 
State." 


Section  11758  R.  S.  do,  1929  provides  how  notaries 
are  appointed,  their  terra  of  office  and  qualifications. 
Said  section  roads  as  follows t 


"The  governor  shall  appoint  and  commis- 
sion In  each  county  and  incorporated 
city  In  this  state,  as  occasion  may 
require,  a notary  public  or  notaries 
public,  who  may  perform  all  the  duties 
of  such  office  In  the  county  for  which 
such  notary  16  appointed  and  In  adjoin- 
ing counties.  -.ach  such  notary  shall 
hold  office  for  four  years,  but  no 
person  shall  be  appointed  who  has  not 
attained  the  age  of  twenty-one  years, 
and  who  Is  not  a citizen  of  the  United 
States  and  of  this  state.  It  shall 
be  the  duty  of  every  such  notary  when 
he  performs  an  official  act  outside  his  or 
her  own  county  to  state  In  his  or  her 
certificate  that  the  county  In  which 
such  act  is  performed  adjoins  the 
county  within  and  for  which  he  was  ap- 
pointed and  eom-lssloned," 


Couer  on  John's  American  Notary,  (4  ed.)  page  1, 
paragraph  1,  defines  a 'notary'  in  the  following  manner: 

"A  notary  or  notary  public  Is  an 
officer  appointed  by  the  executive 
or  other  appointing  power  under  the 
laws  of  different  states,  having 
power  generally  to  attest  writings 
for  the  purpose  of  establishing 
their  authenticity,  to  administer 
oaths,  and  to  perform  similar  duties." 
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rage  5,  paragraph  7,  of  the  same  work,  har  this 
to  say  of  notaries  lc  the  Uni  tad  States* 

"In  the  United  Stater*  notarlea  are 
state  off leers*  usually  appointed 
by  the  over nor*  * * « a a " 


that  Is  an  office  of  profit  Is  well  settled  by 
reason  and  authority.  *echea  on  fublle  Officers,  sec- 
tion 19*  page  10*  states s 

MAn  office  to  which  salary*  com- 
pensation or  fees  are  attached  is 
a lucrative  office,  or*  as  It  la 
frequently  called,  en  office  of 
profit.  ihe  amount  of  the  salary 
or  compensation  attached  Is  not 
material.  The  amount  attached  is 
supposed  to  be  an  adequate  cou- 
pon rat  Ion  and  fixes  the  character 
of  the  office  as  a lucrative  one* 
or  an  office  of  profit." 


In  view  of  the  a cove,  wo  are  of  tha  opinion  that  a 
notary  public  holds  an  office  of  profit  under  this  state. 

The  question  that  muct  row  be  determined  Is,  whether  a 
stenographer  in  the  employ  of  the  none  Owners'  Loan  Corpora- 
tion holds  an  office  of  profit  under  the  United  states. 

22  Hulln/  Case  -aw * section  12*  page  9ti0,  distinguishes 
between  a put.Ho  office  and  a public  employment*  as  follows t 

"It  is  sometimes  raid  that  an  office 
It  a public  charge  or  e^ploym^nt* 
but  It  frequently  becomes  necessary 
to  distinguish  between  a public  of- 
flce  and  a public  employment.  Tha 
term  'employment'  Is  the  more  com- 
prohenslva*  and  while  an  office  la 
an  employment*  It  does  not  follow 
that  an  employment  Is  an  office. 

Thus*  when  an  employment  is  a con- 
tinuing one*  which  Is  defined  by 
rules  prescribed  by  law*  and  not  by 
contract,  such  an  employment  is  an 
office*  and  the  person  who  performs 
it  is  an  officer**  * * * » a *B 
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on  tho  whole  an  offlear 
1b  distinguished  from  tho  employe* 

In  the  (rreator  Importance  ^dignity , 
and  Independence  of  hia  poult’ on. 

In  being  required  to  take  an  official 
oath,  and  perhaps  to  give  an  offi- 
cial  bond,  in  the  more  enduring 
tenure,  and  In  the  fact  ttiat  the 
duties  o.  tho  position  are  preserved 
by  lav,  rurtheraore,  a mare  am* 
ployee  does  not  have  the  duties  or 
responsibilities  of  a public  officer. 

It  may  ba  stated  as  a general  rule 
that  a position  Is  a public  office 
when  It  Is  created  by  lav,  vlth 
duties  cast  the  Incumbent  which 
Involve  an  exercise  of  some  portion 
ol  the  eoverelgn  power  and  In  the 
performance  or  which  the  public  la 
concerned,  and  vhloh  also  are  con- 
tinuing in  their  nature  and  not 
occasional  or  intermittent)  while  a 
pud  la  employment,  on  the  other  head. 
Is  a position  which  lacks  one  or  more 
of  these  elements,*  •*•««** 


"action  lb,  page  764, of  the  same  volume,  makes 
the  following  distinction  between  an  ofMoer  of  the 
>'ederal  »overamnt  and  a mere  employee, 

"Under  the  constitution  or  the  United 
.Mates  In  order  to  constitute  a par- 
son an  officer  of  the  federal  govern- 
ment as  i Is tin  ulshod  from  a mere  em- 
ployee, he  must  hold  hi  a place  either 
by  virtue  of  an  appointment  of  the 
fresldert,  or  of  one  of  the  courts,  or 
of  a head  of  a department  authorised  Ly 
law  to  nmke  such  appointment.  Thus,  a 
clerk  appointed  by  the  Secretary  of  the 
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Treasury , who  le  a head  of  such  a 
department,  le  a public  officer,  and 
the  same  Is  true  of  an  engineer  In 
the  naval  service  appointed  by  the 
Secretary  of  the  Navy.  but  the  com- 
missioner of  pensions  is  not  the  head 
of  a department  such  as  Is  authorized 
to  appoint  officers,  and  therefore  a 
surgeon  appointed  by  him  has  been  held 
not  to  be  a publle  officer.  And  where 
there  Is  no  statute  authorizing  the 
Secretary  of  the  Navy  to  appoint  a pay- 
master* e clerk,  nor  any  act  requiring 
his  approval  of  such  an  appointment, 
and  the  regulations  of  the  navy  do  not 
require  any  such  appointment  or  approval, 
a paymaster* s clerk  is  not  an  officer 
of  the  United  States.  Again,  the  mer- 
chant appraisers  appointed  as  umpires  in 
cases  of  dispute  on  the  value  of  imported 
good.'  subject  to  customs  duties  cannot 
be  considered  as  public  officers,  espe- 
cially In  view  of  the  fact  that  the 
original  appointment  of  one  of  them  le 
made  by  the  Importer  alone.  * * * * * *" 


In  the  case  of  Robertson  v.  .Ills  County  84  S.  I. 

1097  , 38  Tax.  Civ.  App.  146,  the  court  said: 

"A,' public  office*  Is  the  right , authority , 
and  duty  created  and  conferred  by  lew  by 
which ,f or  a given  period , either  fixed  by  law 
or  enduring  at  the  pleasure  of  the  creating 
power,  4n  individual  le  vested  with  some 
portion  of  the  sovereign  functions  of  the 
government  to  be  exercised  by  him  for  the 
benefit  of  the  public  (quoting  and  adopting 
definition  In  Mechem  on  Public  Officers, as 
approved  In  Kimbrough  v.  ceroett,  55  S.A. 

120,  93  Tex. 301).  *ab  said  by  Chief 
Justice  Marshall , "although  an  office  Is  an 
employment , It  does  not  follow  that  every 
employment  Is  an  office."  Mr.  Mechem, In  hls 
work  on  Public  Officers,  says: "The  moat  Im- 
portant characteristic  which  distinguishes 
an  office  from  an  employment  or  contract  la 
that  the  creation  and  conferring  of  an  office 
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Involves  a delegation  to  the  Individual 
of  some  of  the  sovereign  functions  or 
government,  to  be  exercised  by  him  for 
the  benefit  of  the  pwnlic;  that  some 
portion  of  the  sovereignty  of  the  coun- 
try, either  legislative,  executive  or 
judicial,  attaches  for  the  time  being, 
to  be  exercised  for  the  nubile  benefit. 
Unless  the  powers  conf  erred  are  of  thie 
nature,  the  Individual  Is  not  a public 
officer.  " **********  *." 


In  Fekete  v.  City  of  -ast  St.  Louis  145  N. 
693,  the  court  stated! 

"***„**An  officer  of  the  United 
states  Is  one  who  holds  office 
by  virtue  of  appointment  by  the 
r resident  or  by  heads  of  depart- 
ments authorized  to  make  appoint- 
ments. U.  S.  v.  Aouat,  124  U.  S. 

303}  8 S.Ct .505  } 31  L.  id. 463, 
citln<?  U,  S.  v.  dermalno  99  U.  S. 

508,  25  t.  ad.  482}  3 Cye.  618.***" 


The  supreme  Court  of  Missouri,  In  the  case  of 
bastings  v.  Jasper  County  314  «o.  1.  c.  149,  defines  a 
public  officer  as  follows! 

"A  publla  office  is  defined  to  be 
'the  right,  authority  and  duty, 
oreated  and  ecnf erred  by  law,  by 
which,  for  a driven  oeriod,  either 
fixed  by  law  or  enduring  at  the 
pleasure  of  the  creating  power, 
an  individual  Is  Invested  with  some 
oortlon  a the  sovereign  functions 
of  the  government,  to  be  exercised 
by  him  for  the  benefit  of  the  pub- 
lic. ' (rfieehem,  fubllc  Officers,  1| 

State  ex  rel.  talker  v.  ous , 135  so. 

325.)«  * * * -«r  * *" 
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CONCLUSION 


In  view  of  the  foregoing  authorities.  It  Is  the 
opinion  of  this  department  that  a stenoc-raoher,in  the 
employ  of  the  Home  Owners1  Loan  Corporation, does  not 
hold  an  office  of  profit  under  tha  United  States, but  Is 
merely  an  employee  and  therefore  is  not  disqualified  by 
reason  of  the  provisions  of  Artlele  XIV,  Section  4 , of 
the  Constitution  of  Missouri,  from  holding  the  office 
of  notary  public  In  this  state. 


Respectfully  submitted. 


James  L.  Horaaostel 
Assistant  Attorney  General 


APPROVED: 


imm. — 

Attorney  General. 


JLH:J  TiLC 


( Letter, Kedlck  0*tiryan  Inclosed) 


CCf'N"T  A '>Vn-Zi  - $omr  er.rfit  ion  for  disbursing  eer  ool  ion®y». 


tret.  8,  lv 3L, 


' r.  . latti  rbufl  , 
.roaaurer  of  a'.  l«v.0y  County, 
/ulton,  Missouri. 


erar  ! r • 
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A r‘?q U'i*t  for  an  opinion  ha*  boar  received  fron  you 
under  date  of  January  IX,  1>3&,  such  rr;i  at  bal".-  ir  t*-.©  rol- 
lorln*-  '■  ev  t : 

”1  o * wrltjXng  you  for  your  Inters r«ttt lor.  of 
jectira  9fi»f  on  ■ o.  c "toy,  /tat,  19E8 

. . il  t>«  : ! 

coupons  at  Ip  ->  for  h f a serv'ces  ea  th«  Co,  Jour  t 
”tsy  da  a*  ©hM?eb!  , not  tc  exceed  one-half  of 
one  rereon jt  of  el!  sebcel  **o  eys  disbursed  by 
Mm.  Ph5a  i.  the  art  i it  your  opinion  o". 

Tf  tV  ’rt-jHf.  i •»  gatti  ; a stated  sclr.Ty  i». 
a-’tltlad  tic  t v a rcr  coot  on  the  school  rooayu 
’ a dir.bu’-aea  wit*  out  tbe  vote  of  t a ,'ounty 
Court  ' or  <Jo  they  *et  Me  nalcry  and  If  there 
1 6 nothin**  stated  in  roperd  to  the  school  oney 
Is  ha  ontlklrfl  to  get  a per  cant,?  It  so«w  thrt 
>-e  in  «otiltl«d  to  e ~et  \ g for  the  dtaburdonent 
of  th '!  b fund  not  to  crc«»**(3  the  o'-e-'e'f  of  one  t^r  cent 
av  the  rrp  t ' an  the  right  to  ser  vh-t  t*  «t  shell 
c,  but  o they  hr?  e right  to  cut  t. in  out  nil 
together* 

leusc  let  o ::ur  frui  you  in  regard  to  t r,  1 1 nat- 
ter by  -so  tiny  . on.  ! 4th.  for  tb’e  nee.oiJ  & gr*  ©t 
do«l  to  no,  jind  i -<*11.1  neot  the  oor/  court  to  te*o 
t li  sat tak  u - ' . • t ‘ rt  that  tiro." 

: . J.  Stian&uri  , 18  ?s , action  1S136,  whiol  overnu  the 
compensation  cf  county  treasurers , -r  vlbp8  is  follow®: 

'’Dales*  ot£  raise  rev  Idea  by  lew,  tho  county 
court  shell  nllor  th-j  t- assurer  for  Ms  g«r- 
v’ens  undafr  tuie  article  such  ooaponsatlon  ur 
taay  be  deehed  Just  end  renso’-eble , end  ckusc 
^arrant a to  be  drawn  therefor,” 


r*  3.  Clatterbuch. 
’ orch  9,  1P3S 


-£- 


That  rert  of  R.  J*  lss  >url  , 19?C,  action  *860, 
which  relates  to  ths  compensation  of  county  treasurers  for 
hundllnf  school  moneys  !a  «,*  follows: 

•*  * * and  the  oounty  treasurer  shall  ho  al- 
lr>«.«<!  such  conpcnrotlor  for  Ms  services  sa 
the  county  court  ncy  deem  advisable,  not  to 
ej  ce-cd  one-ralf  of  one  per  cent  of  ell  school 
•oneys  disbursed  by  fc la,  and  to  bo  pa Id  out 
of  the  county  treasury.** 

roa  these  two  (statutes  it  is  a, parent  that  the  com- 
pensation of  a county  treasurer  is  lsft  largely  In  the  discre- 
tion of  ths  county  court,  hot!  &*  to  regular  salary  and  as  to 
compensation  for  handling  eclool  moneys*  If  there  xo re  j»n j doutt 
about  this  discretion,  it  w ul<3  be  resolved  by  the  case  of  bate 
e.\  rel*  Liietrioh  v*  leues,  311  o.  701,  2£7  h,./.  130  (1923)  in 
which  the  Court,  dlndurs^rtg  the  power  of  a county  court  under 
what  is  now  .action  1213&,  quoted  above*  seid: 

"It  requires  no  citation  of  authority  to 
show  that  the  power  to  prescribe  o salary 
a*  an  Incident  to  a public  office  is  pure- 
ly lcgisl.  tive  1 n character.  T?  t power  as 
respeota  the  office  of  county  treesurer  the 
..e«l8l^turd  has  delegated  to  the  county 
court,  the  gar.cy  moat  fnrxlllar  wjth  the 
fiscf.l  arfolra  and  financial  condition  of 
the  county,  nr  well  as  the  services  re- 
quired to  be  performed  by  th”  treasurer- 
which  nay  vary  In  different  counties  and 
at  different  time*  in  the  same  county,  ?he 
only  limitation  upon  the  po^er  is  that  the 
cow?  ensatlon  allowed  thereunder  be  aush  ac 
ru»y  bo  doe  ted  Just  and  respond  le.  ihet  is 
Just  u 6 r uar-oi^bl'  in  a given  Peso  is  com 
p' it  ted  to  the  discretion  of  the  county  c ,urt 
and  to  it  only.  is  action  in  the  exercise 
of  thet  discretion  la  not  subject  to  Juelcial 
review,  for  the  f 1 pie  reason  thut  neither 
the  statute  which  confers  tbe  discretion  nor 
eny  oth  r ’•lakes  it  so.” 

In  the  csss  of  .andorean  v.  . ike  County,  152  o.  &9<i, 
93  . . 42  (lfcOd)  a county  treasurer  el«ls«c  that  he  was  en- 

titled to  eompeasut ldn  for  handling  end  disbursing  sob  >ol  raoneya 
to  the  extent  of  one^hslf  of  on®  percent  of  such  moneys  going 
through  his  heads,  under  the  provision*  of  whet  is  now  . 


't.  £•  3.  Clatterhuctt, 
**r-refc  ‘3,  1ST 5 


Vieeouri,  15>Ii,  cotton  Pfc6e,  nuuted  above,  rven  though  the 
couttiy  court  bed  ~©t  *<?e  my  order  fixing  hi*.  eeape neat loo 

with  reepaet  t-o  nuch  rchool  •nonoys.  he  Court  rid  t «t  he 
ms  not  to  entitled  and  In  the  ooura©  of  It®  opinion  sold: 

"Vh'e  suit  %a»  brought  upon  the  thaory  that 
under  the  >irovIf*  na  of  section  ftodft,  supra, 
tha  pleintlff  et;  entitled  to  'one-half  of 
one  per  cent  of  all  school  nonay*  disbursed 
by  hi**,*  when,  la  foot,  ho  wsa  only  entitled 
♦to  such  co’.potiB  tton  for  hi#  norvlcao  aa  the 
county  court  o ? deer:  advisable,*  not  exceed- 
ing that  6t*cunt.ff 

In  1533  * ne«  , ct  v&e  pcesou  relating  to  consoli- 
dation of  off  I cat*  of  treasurer  **?d  collector  In  Certain  count  las 
tlawa  of  H38,  peg*  23u},  in  which  cot  on  12Uvu,  evicted  aupra, 
was  repealed  and  a na»-  sMt'm  enacted  la  llau  thereof*  Other 
eeetioiie  of  rt.'cie  d of  <*r  i>:  o»  . • tiaaeuxl*  188ft, 

which  relate  to  county  treasurer#  v«re  llko-Iar  repealed  and  r.aw 
section#  unnetad  in  lieu  thereof,  au  *eii  additional  new  sec- 
tion*, th#  affect  of  hiofc  in  part  wes  to  consolidate  tno  offices 
of  tha  treasurer  and  collector  in  counties  hevirvg  under  40.000 
inhabitant*?  j'Oti  not  bevi  ig  to«nahi.p  or*?cn.i  rut  ion , ur» which 
classification  Callont'a’  County  in  include*.  . uch  :ias  Act  province 
(Section  18138a)  that  in  cuoh  oounticfl  the  county  aollaotor  shall 
perforss  the  duties  of  county  treasurer  without  receiving  any  addi- 
tional oo^peneetion  therefor,  and  therefore  tha  new  t notion  12135 
In  not  to  bo  applicable  to  oountlee  such  an  Callaway,  however,  the 
n*w  statutory  ache*  o enacted  in  1S3S  in  not  to  baoc effective 
until  after  tha  1138  oloctlona,  as  Ir  specif ioai ly  provided  in  the 
new  Sections  12130  and  ltl&fte,  and  t oroforo  motion  121U*  in  the 
foro  in  which  it  Ir.  found  in  tha  revlnwd  statute#  of  13r...  would  re- 
wain  operative  until  the  scot  lens  to  which  th«  .io*  .notion  18139  *e 
linked,  beconc  operative,  end  therefore,  for  the  purpose  of  your 
inquiry,  the  Act  of  lft»  T ray  ho  diaregardad,  and  need  not  be  con- 
si  dar*»d  until  sftr?r  the  1C 20  elections. 

In  ooneluaioa,  it  la  our  opinion  that  t county  tra»sur- 
er  in  n county  having:  under  4f,POO  Inhabitant*  end  not  under  town- 
ship nrganlxet Io~ , until  after  tha  1830  general  elections,  is  en- 
titled to  no  compensation  in  a dition  to  hie  salary  on  a-.count  of 
school  jsoneya  disbursed  by  bin, In  tha  absence  of  an  order  fixity 
tone  e©~. pence.! Ion  on  that  recount  wade  by  the  county  court,  and 
that  If  the  county  court  does  rake  euob  an  order,  tha  tt:v>u&t  of 


. . • letter 
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corrpensetlon  for  oucl  rerv ' e*r  Is  Vft 
t*e  cnwniv  court,  ?Ti>vULt>&  !t  door  rot 
nercsnet  o'  oil  school  moncyr  d inhumed 

*r. 


to  the  »■  iscret.on  of 
exceed  one-' nlf  of  one 
by  nueh  county  treaeur- 


Very  truly  yours, 


'!>  ■■*»:  li.  ?sj\u.w 

/ r el rtont  / ttorr..  y-uaners' 


jt  pr.oCvr:,; 


ncy 

Attorney -Oererel 


TAXATION  AND  REVENUE:  Delinquent  taxes  to  be  paia  with  interest  at 

legal  rate  of  six  per  oent  rather  than  ten 
. .1  per  cent  if  taxpayer  in  bankruptcy. 


Marcn  2b,  l9do. 


Hon.  David  R.  Clevenger 
Prosecuting  Attorney 
Platte  County,  Missouri 
Platte  City,  Missouri 


Dear  kir.  Clevenger: 

Thie  office  acknowledges  receipt  of  your  request  for 
an  opinion  on  the  following  subject: 

"The  Chicago,  Rock  Islana  and  Pacific  Railroad 
Company,  which  has  a line  through  Platte  City, 
failed  to  pay  its  taxes  lest  year  when  due.  I 
understand  that  the  company  is  in  the  process  o~ 
a receivership. 

Recently  they  tendered  to  the  Collector  of  Platte 
County  the  amount  of  suoh  delinquent  taxes  (state 
and  county)  without  any  penalty,  and  insisted 
that  he  receive  the  suae. 

Our  Collector  has  requested  me  to  a6k  your  opinion 
as  to  his  liability  to  the  state  for  such  penalty 
should  he  accept  such  payment  as  tenaereu.  His 
lue&  nee  been  that  he  has  no  authority  to  accept 
payment  of  delinquent  taxes  without  penalty  with* 
out  aa*lng  himself  personally  liable  therefor. 

you  may  send  your  opinion  on  thie  setter  either 
to  Mr.  Jonn  *.  talker,  Collector  of  Platte  County, 
or  to  this  office. H 


Hon.  D*vid  R.  Clevenger 
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I. 

TRUSTEE  IN  BANK ► UFTCT  OF  TAIPAYER 
HOT  UIA  LK  Fqh  PKNAhTT,  _ 


The  Chicago,  Rock  Island  and  Pacific  Railroad  Company  is  at 
present  In  bankruptcy  under  the  provisions  of  the  recently  enacted  Re- 
organization Bankruptcy  haw.  Tne  particular  section  allowing  reorganization 
in  bankruptcy  of  railroad  companies  Is  Section  30b  of  Title  11,  U.  S.C.A. 

This  law  was  adopted  March  3,  1933  and  is  designated  also  as  C.204,  3ec. 

I,  47  Stat.  1474.  The  claims  against  this  debtor  are  therefore  governed 
by  the  oeneral  bankruptcy  Statutes.  Section  93,  Subdivision  J of  Title 

II,  U.  S.C.A.  provides; 

"Debts  owing  to  the  United  States,  a state,  a 
county,  a district,  or  a municipality  4s  p penalty 
or  forfleture  shall  not  be  allowed,  except  for  the 
amount  of  tne  pecuniary  loss  sustained  by  the  Act, 
transaction,  or  proceeding  out  of  whieh  the  penalty 
or  forfeiture  arose,  with  reasonable  and  actual  costs 
occasioned  thereby  and  such  Interest  as  may  have 
accrued  thereon  according  to  las." 

Accordingly,  under  the  provisions  of  this  section  no  pen- 
alties may  be  allowed  against  or  required  to  be  paid  by  the  trustee  or 
conservator.  This  is  not  true  however  and  does  not  apply  to  Interest  or 
actual  costs  occa  ioued  thereby.  The  question  then  confronting  you  is 
whether  or  not  the  charges  denominated  In  your  letter  as  "penalties " are 
penalties  and  forfeitures  as  contemplated  by  this  federal  statute. 

The  local  property  of  all  railroad  companies  is  to  be  assessed 
locally  as  other  property.  Section  D025,  R.  s.  Mo.  1929.  Railroad  taxes 
are  delinquent  January  1 of  the  year  after  they  have  become  assessed  and 
levied  and 

"The  company  shall  forfeit  and  pay  in  addition  to 
the  taxes  with  which  said  company  may  order  charged 
on  the  taxbooxs  of  such  county,  such  penalty  as  is 
provided  by  law  for  the  non-payment  of  other  delin- 
quent taxes. * 

Therefore,  all  delinquent  railroad  taxes  are  subject  to  the  provisions 
of  section  9952,  page  429,  haws  of  Missouri  1933,  reading  in  part; 

betveen  the  first  of  January  and  the  first 
of  July  in  the  year  1934  and  annually  there- 
after, and  immediately  upon  the  effective 
date  of  this  act,  the  county  collector  shall 
maze  out  and  record,  in  a oook  to  be  provided 
for  thw.t  purpose,  a list  of  lands  and  lots, 
returned  and  remaining  delinquent  for  taxes, 
including  therein  the  delinquent  taxes  of  all 


Hon.  I>avid  R.  Clevenger 


March  26,  1935. 


cities  and  incorporated  towns  having 
authority  to  levy  and  collect  tazee  under 
their  respective  charters  or  under  any  law 
of  this  state  returned  delinquent  to  the 
oounty  collector,  separately  stated,  des- 
cribing such  lands  or  lots  ae  the  same  are 
described  In  the  tax  books  and  said  delin- 
quent returns,  as  corrected  under  sections 
9938  and  *942,  and  charging  then  with  the 
amount  of  delinquent  tax  and  uaml.ig  the 
years  delinquent,  separately  stated,  and 
in  adaitiou  thereto  a penalty  of  ten  per 
centum  on  such  tax  delinquent  for  the  preced- 
ing year  and  an  additional  annual  ten  per 
centum  on  taxes  for  each  j ear  prior  to  the 
preceding  year,  and  shall  certify  to  the 
correctness  thereof,  with  the  date  when  the 
same  was  recorded,  and  sign  the  ease  by  him- 
self, or  deputy,  officially;  provided  i.ow- 
ever,  if  taxes  are  paid  on  land  or  lots 
delinquent  for  the  preceding  year  at  any  tlae 
prior  to  tale  tnereof  as  in  this  act  provided, 
the  per  centum  of  penalty  added  snail  not 
exceed  one  per  ctntua  per  month  or  fractional 
part  tnereof  ox  ten  per  centum  annually.*  • • •• 

Anile  it  is  true  that  this  charge  of  "das  per  centum*  and 
"one  per  centum  per  month"  is  denominated  in  this  Section  as  a 
penalty,  the  same  sums  axe  referred  to  In  Section  9945  of  the  tame 
bill,  page  426,  haws  of  Missouri  1933,  as  follows: 

"*  * "all  taxes  hereafter  becoming  delinquent 
shall  bear  interest  until  paid  aa  provided 
by  section  -952. • • ♦ • 

Various  other  provisions  of  our  general  tax  law  refer  to 
this  charge  both  ae  a penalty  and  aa  interest.  However,  our  Supreme 
Court  has  definitely  classified  this  charge  as  a "penalty",  so  far 
ae  the  taxpayer  le  concerned.  State  ex  rel.  Cute her  vs.  JCoeln,  61 
3.  A.  (2d)  750;  9; ate  ex  rel.  MoKlttrlofc  vs.  Bair,  63  S.  W.  (?d)  64. 
Alec,  the  United  States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit,  in  which  Missouri  lies,  has,  by  obiter  dictum,  held  such 
charge  to  he  a penalty.  Horn  v.  Boone  County,  Itbraska,  44  red.  Rep. 
(2d)  930.  In  thle  decision  the  Court  considered  the  case  of  Swarts 
ve.  Hammer,  120  Fed.  256,  194  U.  d.  441,  24  S.  Ct.  695,  48  L.  Ed. 
1060.  The  Court  in  construing  the  swarts  case  eta  ted,  1.  c.  921: 
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■ The  referee  had  directed  the  paynent  of 
the  tux,  'together  *ltn  toe  acorued  penalties 
and  fees  provided  by  la* . ' The  district  Court 
disapproved  the  allowance  of  the  penalties 
aud  fees,  aud  the  supreme  Court  lu  dearts  v. 
rammer,  supra,  afflraea  the  District  Court. 

As  tnliu  this  cnee  not  an  auth  rlty  in  support 
of  the  contention  of  the  appellant  here.  The 
Missouri  Legislature  having  specifically  de- 
clared the  1C  per  cent  per  annua  to  oe  a 
penalty,  it  le  reasonaole  to  suppose  that  such 
Legislature  Intended  the  charge  to  be  subject 
to  the  application  of  the  principles  ana  rules 
appllcaDle  to  penalties.1* 

hosever,  1 believe  that  the  s ae  Court  In  the  earlier  case 
of  Stansurd  va.  Dayton,  '.jay ton  vs.  stanard,  330  Fed.  441,  has  aors 
propsrlj  construed  the  3* art"  case,  of  the  ?warts  oass  the  Mghth 
Circuit  nourt  of  Appeals  stated,  1*  c.  444: 

•In  the  case  of  hearts  v.  Haesner,  194  U.  9. 

441,  34  3up.  Ct.  d9b,  48  L.  Ed.  1060,  It  la 
said  that  the  referee  allowed  a tax  bill, 

'together  with  the  accrued  penalties  and  fees 
provided  by  la*.'  on  revle*  the  District  Court 
afflrasd  the  order  as  to  the  amount  of  taxes, 
but  dlsapprovsd  It  as  to  psnaltles  and  fees. 

It  doss  not  appear  that  excsptlon  was  taken  to 
that  portion  of  the  oroer  disallowing  penalties 
and  fsae.  Neither  the  Court  of  Appeals  nor  the 
Suprea-s  Court  *as  called  upon  to  consider  that 
i.ueatlon.  11 

A reading  of  the  reports  of  the  jvarts  case  plainly  In- 
dicates th>it  the  alio  ance  or  dlsallo*ance  of  the  "penalties  and 
Interest"  was  net  considered  oy  the  Appellate  Court  as  a live  Issue 
in  the  case.  This  le.ue  eas  swallowed  up  by  the  more  potent  question 
of  the  liability  of  property  In  the  bankruptcy  court' a custody  for 
taxes  accruing,  pending  the  disposition  of  tee  estate. 

lie  that  as  It  may,  In  view  uf  thexe  decisions  of  our 
supreme  ^ourt  and  of  tea  circuit  vouxt  of  Appeals  of  this  circuit, 

It  appears  exceedingly  doubtful  that  the  Federal  Cv.urt  w uld  hold 
hols  charge  to  be  other  than  a penalty.  Tne  remaining  question  is 
what  charge  can  oe  made  oy  the  9 ate  conoealng  that  the  statutory 
charge  is  a "penalty". 
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II. 

TRUSTEE  lb  ulAfluE  FOR 
LKXIAii  IBTERnST  OR 


u ne  of  tne  moat  oft  cited  oases  in  reiucct  to  liability  of 
trusteed  in  bankruptcy  for  taxes. is  that  of  People  of  Rea  Tore  va, 
Jeraaelt,  oc  n.  Eu.  4Co,  2od  U.  S.  493.  TM u oaae  la  found  entitled 
In  Ha  Ajax  ore as  Company  in  t be  Tovar  court  and  la  reported  at  290 
Fed.  950.  Tbe  state  of  &ee  York  bad  filed  a dale  for  franoblae  tax 
agaiuet  tbe  bankrupt  and  for  interest  at  one  per  oentun  per  month.' 
Under  a etate  lav  requiring  delinquent  to  pay. 

alu  adultion  to  tbe  amount  of  aucb  tax,  ten 
per  centum  of  aucb  amount,  plua  one  per  centum 
for  each  mouth  tbe  tax  regained  unpaid" 

the  United  States  Circuit  Court  of  App*  ala  stated,  1.  c.  952: 

"So  far  as  the  state* a -econd  desand,  for 
penalties  and  interest,  is  concerned,  the 
matter  is  covered  by  our  opinion  in  Re  Uenlst, 

290  Fed.  947,  filed  to-day.  Thr*t  decision 
relates  to  a chi  a for  lntoreet  at  1 per  cent, 
per  month,  made  by  tbe  United  States  in  respect 
of  lte  demand  for  l&vful  and  unpaid  taxes;  but 
whatever  is  there  said  la  appllo&ble  with  equal 
force  to  tne  demand  of  tbe  state  of  Rev  York, 
not  only  for  1 per  cent,  n month,  but  for  what 
is  Confessedly  a penalty  and  called  by  that 
name. 

Order  afflraed,  with  costs." 

In  tbe  henlst  case  tbe  Court  bad  stated,  290  Fed.  1.  c. 

949: 

"A  tax  bain*  than  a praferred  debt,  naltbar 
lnterast  nor  any  other  derivative  or  appended 
olalm  can  rise  nlgber  than  tbe  tax  debt  wnlch 
gives  it  blrtn  and  oel.-g,  and  it  la  provldad 
in  respect  of  all  debta  'owing  to  the  United 
States,  a state,  a oounty,  etc.'  as  a penalty, 
shall  not  be  allowed,  except  for  tbe  amount  of 
tne  pecuniary  loss  sustained  In  tbe  proceeding 
out  of  enlch  tbe  penalty  arose.  Section  57j 
(Comp.  it.  ec.  *641  (j)j.  It  le  a matter  almost 
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too  plain  to  require  oit&tlou  that  an  exaction 
say  be  a penalty  without  being  called  by  that 
name.  Fontenot  V«  accaxdo  (C.  C.A. ) 378  Fed. 

871 , at  page  874.  The  question  le  often  one 
of  degree,  for  no  one  would  doubt  that,  if  the 
statutory  rate  for  withholding  a tax  was  1 
per  cent,  a day,  the  requirement  would  be  treated 
as  a penalty. 

subject  to  statutory  limitation,  the  rate  of 
Interest  or,  what  Is  the  same  thing,  compen- 
sation for  the  use  of  money,  is  ordinarily 
flxftd  by  agreement  of  parties.  But  In  tax 
matter#  there  le  no  such  agreement;  one  party 
commands  and  the  other  must  obey,  and  again 
r.ubjeot  to  constitutional  limitations  the 
commanding  party  may  impose  any  terms  of  pay- 
arnt  that  it  pleases,  and  it  makes  no  dlffereno# 
•nether  the  price  of  delayed  obealeuce  le  called 
lntereot,  or  penalty,  or  flue,  or  additional  tax; 
every  Increase  over  the  amount  that  satisfies 
ths  tax,  if  paid  the  momeut  it  Is  levied,  is 
.uereiy  an  additional  exercise  of  the  power  of 
the  taxing  authority. 

Since  in  bankruptcy  (and  we  art  solely  concerned 
• 1th  bauxruptcy;  the  power  of  ascertaining  ths 
amount  or  legality  of  any  tax  Is  vestsd  in  the 
court  (section  o4aj,  eua  penalties  are  not  to 
be  allowed,  except  for  the  amount  of  pecuniary 
loss  sustained  oy  the  delayed  payment,  the 
only  question  here  is  whether  an  exaction  of 
1 per  cent,  a month  as  the  price  of  delay  amounts 
to  a penalty.  As  to  nature  of  Interest  gsncrally 
sec  Agency,  eto.,  Co.  v.  AmexloanCo.  356  Fsd. 

st  page  37c,  lbtf  C.  8.  A.  37b,  8 A.L.  . 1162. 
On  the  point  at  bar  we  are  in  aooora  with  In  re 
Ashland,  etc.,  Co.  (!)•  C. ) 32b  Fea.  839,  and 
hold  that,  tnere  (.slug  no  evidence  of  any  Injury 
or  damage  to  the  government  by  the  withholding 
of  this  tax,  except  that  which  flows  from  the 
nonpayme  t of  a juet  debt,  anything  in  excess  of 
the  lsgsl  rate  of  interest  Is  to  be  treated  as 
a penalty  and  not  allowed. 
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Tee  point  setae  uot  to  have  been  arvusd  In 
Rs  Kallak  (D.  C. ) 147  red.  276,  In  He 
Scheldt  (o.  C.  i 177  fed.  599,  or  In  Re  Quinones, 
39  Am.  banxr.  R. , 320;  but  la  the  implications 
of  these  cases  w*  cannot  concur,  as  the  question 
hero  arises  under  tbs  bankruptcy  Act,  United 
States  v.  Quest,  143  Ped.  456,  74  C.  C.A.  590, 
doee  not  apply;  there  being  no  reason  ehy  a 
penalty,  by  ehat ever  name  oalled,  may  not  be 
eaforoed  against  an  individual,  If  properly 
expressed  In  agreement  or  statute. 


Sfeg>Alr.  1 I*£  a&WAs 

£ iL  11  the 

i^LSh.  aL  i 


rul 


f gAlLlLofi  £SL 
a Is,  or  course. 


that  Interest  stops  with  petition  filed  (sexton 
v.  Drefus,  219  U.  8.  339,  31  Sup.  Ct.  256,  55 
L*  Ed.  244;,  but  a tax  debt,  due  to  any  of  the 
taxing  authorities  enumerated  in  section  64a, 

Is  not  only  a highly  preferred  debt,  but  the 
section  contains  specific  directions  that  the 
trustee  shall  pay  'all  taxes  legally  due  and 
owing.'  Th  t means  lsgally  due  and  owing  in 
accordance  rlth  the  previsions  of  the  bankruptcy 
Act,  • nd  under  that  statute  section  57 j requires 
penalties  due  to  the  United  States,  or  a state, 
etc.,  to  be  allowed  to  the  ex.ent  of  the 
pecuniary  loss  suffered.  The  lose  continues 
ns  much  tfter  petition  filed  as  before." 

So  it  appears  by  coablnlng  these  two  decl clone  that  it  was 
the  lrcult  Court  of  Appeals'  judgment  that  the  State  should  receive 
Interest  at  the  legal  rats  of  six  per  centum  per  annua  on  this  tax 
regardless  of  tns  provisions  of  fcho  taxing  act.  Vhan  this  case  rescued 
the  Supreme  Court  the  deoislon  in  t;.le  respect  was  affirmed,  the  Court 
stating  1.  o.  406: 


"The  courts  below  held  that  that  this  latter 
liability  was  a penalty  (referring  to  the  ten 
per  oent  plus  one  per  cent  per  aontb)  and 
therefore  not  to  os  allowed,  but  allowed  6 
per  ceut  upon  tne  tax  as  apportioned,  to  the 
aate  of  payment.  The  state  says  that  it  is 
entitled  to  the  statutory  Interest  or  none. ■ 


Upon  this  the  Court  held,  1.  c.  467: 
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* As  the  1 per  centum  is  more  than  the  value 
of  the  use  of  the  money,  and  le  added  by  the 
statute  to  the  10  to  aake  a single  sum.  It 
must  be  treated  aa  part  of  ^ne  corpus  and 
.-oust  fall  with  that.  Ve  presume  that,  In  this 
event,  the  state  does  not  object  to  receiving 
the  simple  Interest  allowed.  That  part  of 
the  order  will  stand.* 

oo  that  It  appears  that  the  Supreme  Court  In  this  case  held 
proper  the  allowance  of  legal  Interest  on  the  tax  olala  irrespective 
of  the  fact  that  the  taxing  act  did  not  provide  for  the  payment  of 
suen  interest  in  such  amount. 

Another  Federal  case  of  Interest  on  this  problem  le  In  Re 
A e hi an a flee Ty  and  Corundum  Company,  239  Fed.  839.  In  this  oaee  the 
State  of  le*  Jereey  he  l made  claim  for  franchise  taxes  due  from  the 
bankrupt  together  with  •‘interest  at  the  rate  of  one  per  cent  for  each 
month  until  paid.*  T-ls  claim  precisely  followed  the  State  tax  act 
and  the  question  arose  as  to  wnether  or  not  the  interest  provided 
for  in  the  law  shoulu  be  allowed.  The  Court  stated,  1.  c.  831: 

*Tne  final  question  then  is  wnether  the  1 per 
cent  per  month  is  interest  on  the  tax,  or  a 
penalty  for  nonpayment  of  it.  That  It  le  called 
Interest  in  tne  statute  is  not,  of  course,  con- 
clusive upon  the  bankruptcy  court,  which  will 
examine  and  decide  tne  iUeetlon  for  Itself, 
lew  Jersey  v.  Anderson,  203  U.  3.  4b3,  37  Sup. 

Ct.  137,  bl  l.  Ed.  3b4. * 

Aud  In  ordering  the  Aeferee  to  allow  Interest  at  six  per 
oeat  on  the  face  of  the  tax  from  Its  due  date  until  It  was  paid  stated 
1.  o.  832: 


*The  test  by  which  such  determination  Is  to  be 
made  In  actions  ex  oontractu  Is  established. 

'It  may,  re  thln<,  fairly  be  stated  that,  when 
a claimed  disproportion  has  been  asserted  in 
actions  at  law,  it  has  usually  been  an  exoesslve 
di sproportion  between  the  stipulated  sum  and  th» 
possible  damages  resulting  from  a trivial  breach 
apparent  on  the  face  of  the  contract,  and  the 
question  of  disproportion  has  teen  simply  an 
element  entering  into  the  consideration  of  tha 
question  of  what  was  the  Intent  of  the  parties, 
whether  oo  **  fide  to  fix  the  damages  or  to 
stipulate  the  payment  of  an  arbitrary  sum  aa 
a penalty,  by  way  of  security. ' white  J. , 8un 
Printing  Association  v.  Moore,  183  U.  3.  642, 
672,  673,  23  Sup.  Ct.  240,  362,  (46  L.  Kd.  366.) 
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fnere  if.  ay  09  doubt  under  New  Jersey  v. 

Anderson,  supra,  *h<  ther  this  court  Is  re- 
stricted la  determining  the  question  under 
discussion  to  the  face  of  tbe  statute. 

Assuming,  however,  taut  it  is.  It  seems  to  me 
plain,  ana  1 accordingly  find,  that  1 per  cent. 
& acuta  exceeds  *h  »t  is  fairly  required  to  sate 
good  loss  to  the  state  from  sere  delay  in 
payment  of  tbe  tax,  and  as  to  tucb  excess  la 
aot  interest,  but  constitutes  a penalty  Imposed 
for  failure  to  pay  promptly.  Tbe  actual 
damages  sustalnsd  by  tbe  state  of  Me*  Jersey 
froe  tbe  delay  are  not  ooscure  nor  difficult 
to  estimate.  What  tbe  state  lost  was  tbe 
use  of  tbe  money.  Its  damages  tnerefor  are  tbe 
commonest  fore  knoea  to  tbe  law,  and  tbe  most 
certain  of  estimation.  They  are  established  by 
statute  in  Mew  Jersey  for  1 ndlvi duals  at  6 
par  cent,  per  annux.  Gen.  34'mis.  or  M.  J.  p. 
5764.  It  Is  dif  floul  t to  see  how,  as  damages, 
they  can  be  larger  in  tbe  oase  of  tbe  state. 

'*  * * "It  is  sufficient  to  say  that  all 
daaagos  for  delay  in  tbe  payment  of  money  4>*lut 
up. a contract  are  provided  for  in  the  allowance 
of  interest,  which  is  in  tbe  nature  of  damages 
for  wltnnoldlng  money  tb  t is  due.  Tbe  la* 
assumes  tout  Interest  is  tbe  measure  of  all 
suen  damages. * walte,  C.J.,  Loudon  v.  Taxing 
Did  trio  5,  1C4  U.S.  771,  774  (3ti  L.  *d.  *33). 

Tbe  sum  hex*  claimed  is  double  tbe  statutory 
interest  ana  almost  double  tbe  highest  rate 
of  interest  which  national  banxs  are  allowed 
to  cnarge  under  United  States  statutes.  Rev. 
Stall.  U.  ft.  Sec.  3187  (Comp.  St.  1813,  Seo. 
*7bd).  Nor  is  this  imposition  made  for  tbe 
purpose  of  relmourei  g tbe  state  for  expense 
luourxcd  in  collecting  tbe  tax.*  • •• 
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A 6iu.il  .x  bolding  is  to  oe  found  in  the  oise  of  In  Re.  Brown. 
41  Feu.  (wdj  2 .6,  decision  oy  the  District  Court  of  tbs  Southern 
District  of  Ohio. 

Tbe  oase  of  Btanaru  vs.  Dayton  supra,  found  its  way  to  tbs 
Supreme  Court  of  tne  United  states  and  is  reported  at  60  L.  Ed.  1190, 

341  U.  3.  566.  Tbe  Circuit  Court  of  Appeals  bad  bald  that  tbe  trustee 
•as  required  to  pay  tbe  amount  of  tax  together  vitb  tbe  penalty 
interest  provided  for  oy  tbe  3tate  law,  and  upon  review  tbe  Supreme 
Court  reversed  that  part  of  tbe  decree,  only  requiring  tbe  trustee 
to  pay  tbe  le^al  rate,  1.  c.  1193: 

"And  while  we  are  of  opinion  that  tbe  cer- 
tificate holders  were  entitled  to  interest 
upon  tbe  amounts  paid,  at.  tbe  ordinary  legal 
rate,  applicable  in  tht  absence  of  a..  express 
contract.  »e  thiuk  they  wera  not  entitles  to 
tbe  larger  interest  required  to  be  paid  on 
rademption  from  tax  sales.  They  were  not  in 
a position  to  stand  upon  tbe  terms  of  tbe 
redem, tion  statute,  for  tbe  sales  were  invalid, 
ana  tbe  only  recognition  ebiob  they  could  ask  was 
such  as  resulted  froa  an  application  of  equit- 
able prinoipl' s to  their  situation.  The  de- 
cree of  tbe  Circuit  Court jT  Appeals  le  modified 
to  confora  to  what  is  here  said  respecting  tbe 
Allowanoe  of  interest.  In  other  respects  it 
i 8 affirmed. * 

Following  this  deoision  our  o*n  United  States  Circuit  Court 
of  A^p>.-ais  in  tbe  o&se  of  horn  vs.  doone  County  supra,  bela  tbe 
trustee  liable  for  ten  par  cent  interest  under  tbe  Rebraska  law. 

Section  2oo9  K.  6.  Missouri  1929,  is  in  part  ae  follows: 

"Creditors  anal*  oe  allossd  to  receive  interest 
at  tne  rate  of  six  per  cent  per  annua,  when  no 
other  rate  is  agreed  upon,  for  all  moneys  after 
they  oecOM  due  anu  payable,"  • • • ■ 

By  this  decision  six  per  cent  Interest  per  annui:  is  allowable 
on  all  contracts  in  this  state  and  unoer  tbe  foregoing  decisions  aust 
be  construed  as  being  tbe  rlniaua  amount  for  which  tbe  trustee  is 
liable. 
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Insofar  as  other  charges  are  concerned  such  as  collectors' 
oo«._l hslons,  citrus  fees  eto.  f It  Is  difficult,  If  not  impossible, 
to  place  the*  e si  thin  tne  provisions  of  Subdivision  J of  section  fc3, 
Title  11,  U.d.C.  a.  as  oeing  penalties  ana  forfeitures,  as  they  are 
certainly  compensations  allowed  others  who  are  required  to  perform 
duties  by  virtue  of  the  failure  of  the  taipay er  to  pay  the  tax  when 
due,  aud  If  the  acts  nave  actually  been  performed,  the  costs  allo*ed 
by  las  should  be  paid  oy  the  Trustee  in  oaiuruptcy. 


ilvlCLUolON. 


It  is  therefore  the  opinion  of  this  office  that  the 
Trustees  of  the  Chicago,  Rock  Island  and  Pacific  Railroad  Company 
are  liable  to  the  State  of  Missouri  as  Interest  on  dellnouent  taxes 
six  per  cent  per  annua  on  euch  taxes  froav-the  ante  of  delinquency 
until  paid. 


subai tted. 


m * J 


APPROVED: 


G.  WALTMFR,  Jr^, 
Assistant  Attorney  General 


boy  Mcmrttic*, 

Attorney  General 


hGkJMU 


REWARDS : ) Officers  without  this  State  entitled  to  a 

) reward  offered  by  officials  of  Missouri 
SHERI  F:  ) for  fugitives  from  this  State. 


October  14,  1935, 


FILED 


Jr,  Woodson  Cockrill 
Secretary  to  the  lover nor 
Jefferson  City,  Missouri 


Dear  sir: 


This  Is  to  acknowledge  receipt  of  your  letter 
of  September  £7,  1936,  In  which  you  requ  st  the  opinion 
of  this  Department  as  to  whether  a reward  may  be  legally 
paid  to  an  officer  of  another  state  for  arresting  a 
fugitive  from  the  State  of  Missouri.  We  quote  from 

your  letter  as  follows: 

\ 

"1  am  attaching  hereto  an  applica- 
tion for  a reward  for  the  apprehen- 
sion of  a fugitive  from  justice. 

Am  also  attaching  a copy  of  the 
reward  that  was  Issued. 

"v.e  have  received  an  opinion  from 
your  office  concerning  pay  ent  of 
rov/ards  to  peace  officers  of  the 
State,  and  I respectfully  request 
that  you  furnish  me  an  opinion  as 
to  whether  or  not  this  reward  should 
be  paid.  You  will  note  the  appli- 
cant for  this  reward  is  the  Sheriff 
of  erry  County,  Illinois." 


, e have  heretofore,  as  stated  In  your  letter, 
rendered  an  opinion  to  you  "that  It  is  against  the  oublic 
policy  of  the  State  of  Ml ssouri  for  public  officials  to 
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receive  a reward  for  the  performance  of  their  official 
duties  and  for  which  they  receive  fixed  fees  and 
salaries*” 


The  above  is  undoubtedly  .he  law  and  the  policy 
in  most  all  of  the  states  of  the  nlon* 

There  is  a distinct  difference*  however* 
between  the  performance  of  an  act  performed  within  the 
scope  of  the  officer's  official  duty  and  an  act  performed 
without  the  scope  of  his  official  duty* 

In  54  C*  J.,  786*  Action  52*  it  is  said: 

"When  an  o icer  performs  the 
services  for  which  a reward  is 
offered  by  acts  outside  the 
scope  and  line  of  duty*  there  is 
no  rule  of  public  policy  which 
for olds  his  claiming  the  reward* 
hence  he  is  entitled  to  it* 

Therefore*  as  they  are  without 
the  scope  of  his  duty  he  may 
ordinarily  claim  a reward  for 
acts  done  outside  of  bis  terri- 
torial Jurisdictions*  such  as 
those  performed  in  another  state* 
county  * or  outside  of  his  city; 
or  for  the  arrest  of  fugitives 
from  another  state*” 


In  the  case  of  Smith  v*  Vernon  County*  188  Mo* 
501*  one  of  the  early  cases  in  Missouri  on  the  subject* 
it  was  held  that  where  an  officer  without  the  State  of 
Missouri  arrested  a fugitive  from  this  State*  the  court 
found  that  the  mere  fact  that  he  was  a policeman  of 
another  state*  who  in  that  state  arrested  a person  for 
whose  apprehension  a county  court  in  Missouri  had  offer- 
ed a reward*  was  not  deprived  of  his  right  to  recover  the 
reward  by  the  fact  of  his  official  position*  The  court 
said  he  was  under  no  legal  duty  to  this  State  to  make  the 
arrest  and  that  he  could  not  receive  compensation  from 
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that  state  for  it.  ills  right  to  the  reward  is  not  to 
be  defeated  on  the  ground  that  a public  officer  can 
receive  no  extra  statutory  compensation  for  the  perform- 
ance of  a legal  duty. 

Also,  the  Springfield  Court  of  Appeals  in  the 
case  of  Davis  v.  Mlllsap.  169  Mo.  App.  167.  1.  c.  169. 
raid  the  followings 

"From  an  early  day  it  has  been 
established,  and  continues  to  this 
time,  that  an  agreement  to  pay 
money  to  a sheriff  or  other  public 
officer  for  doing  what  he  ought  to 
do.  Is  void  and  against  public 
policy.  (34  Cyc.  753;  Kick  v.  Merry. 

23  Mo.  72;  Smith  v.  Vernon  Co.. 

188  Mo.  501.  67  S.  ,V.  949;  Bank  v. 

Edmund.  81  H.  E.  641.  11  L.  R.  A.. 

H.  3.  1170.) 

N0n  the  other  hand,  the  law  has 
never  declared  that  under  no  cir- 
cumstances is  an  officer  entitled 
to  the  reward.  (Smith  v.  Vernon 
Co.,  supra;  Cornwell  v.  St.  ouls 
rransit  uo. , 100  Mo.  App.  268.  73 
S.  w.  306;  3regg  v.  fierce.  53 
- arb.  387;  dogan  v.  Stophlet.  179 
111.  150.  44  L.  R.  A.  809.  53  H.  E. 

604.) 

"The  rule  is  correctly  deolared  in 
Cronwdll  v.  rransit  Co.,  supra,  as 
follows:  'Public  policy  forbids 
an  officer  from  claiming  a re.vard 
for  performance  of  any  act  which  is 
by  law  made  part  of  his  duty,  but  if 
an  officer  performs  an  act  or  renders 
extraordinary  services,  alike  beyond 
and  outside  the  limit  of  his  ordinary 
offleial  duty  and  for  which  a reward 
has  been  offered,  he  becomes  entitled 
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to  such  additional  remuneration 
and  may  lawfully  make  claim  thereto 
without  violation  of  the  policy  of 
the  law. ' 

"In  Meechem  on  Public  Officers, 
section  885,  it  is  saldt  * Share 
a sheriff  in  reliance  upon  the 
offer  Of  a reward,  searches  for  a 
criminal  who  has  escaped  from  his 
county,  and  captures  him  in 
another  county,  or  follows  a 
fugitive  from  Justice  and  apprehends 
him  in  another  state,  he  is  entitled 
to  tT3T  rewar i . * ^ (I tulles  ours) 


It  is,  therefore,  our  opinion  that  under  the 
facts  as  stated  in  the  exhibits  attached  to  your  request 
for  the  opinion,  the  Sheriff  of  Perry  County*  Illinois, 
is  entitled  to  the  reward  offered  by  the  officials  of 
this  State. 


We  are  returning  herewith  the  exhibits. 


Very  truly  yours. 


COVKLL  R.  HEWITT 

Assistant  Attorney -General 


APPROVED! 


ROY  HcKtTlfalik 

Attorney-  reneral 


CRHxEO 

Knc  s. 


CIRCUIT  CLERK: 

1 

/ 


Entitled  to  fee  of  75/  for  summoning  petit  jury  for 
regular  term  of  Circuit  Court. 


July  30,  1935. 


Hon.  Wallace  V.  Coleman, 
Clerk  of  Circuit  Court, 
Jefferson  County, 
Hillsboro,  Missouri. 


Dear  Jir: 


This  department  is  in  receipt  of  your  letter 
of  July  1 wherein  you  make  the  following  inquiry: 

"In  preparing  the  summons  for 
24  regular  jurors  and  24  alter- 
nate jurors  to  serve  at  a regular 
term  of  court,  the  office  of 
Clerk  of  Circuit  Court  is  put  to 
considerable  amount  of  work  for 
which  I am  unable  to  find  in  the 
Revised  statutes  of  Missouri,  1929, 
a section  providing  a fee  for 
this  act. 

"Please  inform  me  if  a Clerk  of 
said  court  may  claim  compensation 
for  performance  of  this  duty." 


Under  lee.  6758,  R.J.  Mo.  1929  it  is  your  duty 
to  issue  the  summons  for  the  petit  jurors,  said  section 
being  as  follows: 

"The  names  of  the  persons  so 
dram  shall  be  recorded  by  the 
county  clerk  in  the  records  of 
the  county  court,  and  he  shall  as 
soon  thereafter  as  practicable 
deliver  to  the  clerk  of  the  court 
for  which  such  jury  is  drawn  a 
certificate  thereof,  who  shall 
record  the  same  in  a book  to  be 
provided  for  that  purpose,  .and 
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the  clerk  of  the  court  for 
which  the  jury  is  drawn  shall 
immediately  thereafter  issue  a 
summons  to  the  sheriff  of  the 
county,  directing  him  to  summon 
the  persons  thus  drawn  as  petit 
jurors  to  appear  on  such  day  of 
the  term  of  such  court  as  shall 
he  named  in  such  summons  by  the 
clerk  of  said  court  to  serve  as 
petit  Jurors;  and  it  shall  be  the 
duty  of  the  sheriff  to  make  service 
of  suoh  process  at  least  ten  days 
before  the  first  day  of  the  term 
of  court  for  which  such  persons 
are  drawn,  which  summons  shall  be 
served  by  reading  the  same  to 
the  person  so  summoned  or  by 
leaving  a copy  of  the  summons  at 
his  usual  plaee  of  abode  with 
some  member  of  the  family  over 
fifteen  years  of  age,  except  in 
such  cases  as  may  be  hereafter 
provided*" 


We  have  followed  carefully  the  items  of  fees  for 
circuit  clerks  under  Jec.  11785,  R.d.  Mo.  1929  and  we  find 
no  item  which  could  be  construed  as  entitling  you  to  any  fee 
for  the  summoning  of  a petit  jury.  However,  section  11787, 
H«S«  mo.  1929,  which  relates  to  "Fees  of  clerks  of  criminal 
courts",  oontalns  the  following  provision: 

Tor  a venire  to  summon  a 
grand  or  traverse  Jury  when 
one  shall  have  been  actually 
ordered  and  issued $.  75  *, 

which  we  believe  is  applicable  to  your  question. 


CONCLUJIUN 

We  are  of  the  opinion  that  you  as  Clerk  of  the  Circuit 
Court  of  Jefferson  County  are  clerk  of  a court  possessing 
criminal  jurisdiction  as  contained  In  Jectlon  11787,  supra. 

You  are  therefore  entitled  to  a fee  of  £.75  for  summoning  the 
petit  (traverse)  Jury  for  the  regular  term  of  the  Circuit  Court. 

Respectfully  submitted. 


OLLIVKH  W.  HOLES, 
assistant  .attorney  General. 


mPPHOYED: 


C0DT3  - Statu  Highway  Condemnation  Ctioea 


| 


/*■ 


- ^ 


hr.  allace  7.  Coleman, 

Cleric  of  the  Circuit  Court  of 
Jefferson  County, 
illsboro,  Missouri. 


Dear  sir: 


iiovcnber  30,  193C. 


a request  for  an  opinion  has  been  received  f ro  m 
you  under  date  of  Oetober  ?9,  193&,  such  request  being  in 
the  following  terms: 

"Keoently  1 was  presented  with  a schedule  per- 
taining to  proper  charges  end  fees  in  tete 
I' lg h>  ay  Condemnation  oaava. 

This  schedule  vac  set  up  by  Hr.  Wilkie  8.  Cun- 
nlnghaa,  Assistant  Attorney  for  the  dtate 
Highway  Depart  ent. 

1 agree  with  ’*r.  Cun  lnghan  on  aeny  of  the 
Items  of  costa  which  ho  diseases  in  this  form, 
but  with  so  a of  the  items  I differ. 

2 a-  enclosing  the  schedule  as  I received  it 
and  I will  appreciate  an  opinion  from  your 
department  hs  to  the  authority  of  ’-rr.  Cunning- 
hem’s  Interpretation." 

The  memorandum  which  you  sent  us  bears  date  of 
August  1,  193&,  and  is  addressed  as  a wersorsnriun  to  Hr. 
3tlgall,  and  consists  of  seventeen  mimeographed  pages,  o 
have  examined  such  memorandum  sad  have  checked  the  statutes 
and  oases  cited  therein  end  in  our  opinion  such  neoornndum 
shows  every  evidence  of  oareful  and  thorough  investigation 
and  prerarntion,  end  we  find  no  material  errors  in  the  spe- 
cific items  of  costs  set  out  therein  which  would  concern  you 
in  your  official  capacity.  Of  course,  under  the  statutes 
7r.  Cunnyngham’o  rulings  are  not  binding  on  circuit  courts 
or  darks  thereof,  as  the  \egal  Department  of  the  ^tato  High- 


*’r.  elloce  V#  Cole^sn, 

Clerk  of  the  Circuit  Court  of 
Jefferson  County, 

' illeboro,  Missouri. 


wey  Goal salon  la  not  your  legs!  adviser,  but,  on  the  other 
hand,  neither  Is  this  Dspartrisnt , which  is  only  authorized 
by  eta tuts  to  glvo  forcoi  opinions  to  certain  dsnlgnated 
officials  of  this  $tat«,  of  which  e Clark  of  the  circuit  Court 
*■  not  one  (n.s.  >fO.,  1080,  section  11274).  Censor usntly,  this 
answer  to  your  Istter  requesting  an  opinion  on  "the  authority 
of  *jr.  Cunnynghe«j*s  interpretation"  rsust  be  accepted  with  tMa 
qualification. 


Vsry  truly  yours, 


:iD^An,  H.  MILL®' 

Assistant  Attorney-Ueneral 

A^PHCT~0r 


ROT  WsKITTRICK 

Attorney-General 


TAXATION  AND  Rii^£NUK  - OCCUPATION  TAX  La  : Applicability  to  board- 
ing house  keepers. 


$ 

February  28,  1925. 


non*  allace  Cooper, 
Prosecuting  .ttorney  of 
Johnson  «.ounty, 
arrensburg,  Missouri* 


:>eer  ’ir: 


A request  for  an  opinion  has  been  received  fro*  you 
under  date  of  February  16,  193fc,  suoh  request  being  in  the  fol- 
lowing ter-ne: 

"I  have  had  o nuraher  of  inquiries  fror;  boarding 
house  keepers  bb  to  their  liability  to  pay  the  salon 
tax  provide*!  by  Article  23,  Chapter  59, 

Those  waking  Inquiry  provide  board  for  college 
students  during  about  10  months  of  the  yeor  und  pur- 
chase ell  of  their  supplies  at  retail* 

I an  of  the  opinion  that  these  persons  fall 
within  the  definition  of  "Sale  at  retail"  as  set  out 
In  paragraph  (g)  of  sootion  10164a— 1*  however,  I 
would  like  to  have  an  opinion  frow  your  office  on  this 
wetter 

haws  of  19B3,  xtra  Pecs Son,  pace  155,  the  Act  to 
which  you  refer  in  your  letter,  provides  in  action  2 as  fol- 
lows: 


"for  the  privilege  of  a person  engaging  in 
the  businers  of  selling  tangible  personal  proper- 
ty et  retail  a tax  is  hereby  imposed  upon  suoh 
person  at  the  rate  of  one-helf  of  one  per  cent  of 
the  gross  uceipts  of  any  such  person  from  the 
fide  of  s 11  tangible  personal  property  sold  in 
this  state  on  and  after  the  effective  dste  of  this 
ect  to  and  lncl^Uin  Jeeeafeer  31,  1935." 

Section  1 defines  "business"  and  "sale  at  retail"  as 

follows: 


"The  following  words,  toras  snd  phrases  when 
used  in  this  set  have  the  meanings  ascribed  to 
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than  In  this  sect Ion,  except  where  the  context  clear- 
ly Indicates  a different  meaning: 

* • * 

(c)  'Business'  includes  any  actirlty  engaged  In  by 
any  parson,  or  enured  to  be  engaged  In  by  hla,  with 
the  object  of  gain,  benefit  or  advantage,  either 
direct  or  Indirect, 

* • ♦ 

lg)  *jnle  at  retail'  mean*  any  transfer  of  the  own- 
ership of,  or  title  to,  tangible  personal  property 
to  the  purchaser,  for  use  of  consumption  end  not  for 
reealc  in  eny  form  so  tangible  peraonal  property,  for 
e valuable  consideration. " 

These  quotations  from  the  -;0t  Indicate  that  a boarding 
house  k«»erer  *ould  be  rerulred  to  crake  a return  under  the  ct, 
which  such  person  engaged  in  tha  business  of  serving  Male  with 
the  object  of  treking  money  would  not  be,  for  the  purposes  of  the 
Act , In  e materially  different  -oeition  fror  the  proprietor  of  a 
restaurant  or  hotel,  who,  this  office  aas  ruled,  is  within  the 
Act  (opinion  of  the  ttorney-Oeneral,  doted  February  1,  1034,  on 
C ccupetlon  Tex  law  of  "lssourl.  T ouse  Bill  Ho*  5,  1,  D (12)  and 
(15)  ). 


attention  la  called,  however,  to  the  ruling  Just  re- 
ferred to  r.'ith  respect  to  hotels  , which  is  as  follows: 

"(12)  Hotels. 

hotels  serving  -meals  (American  ' lan)  and  not  segre- 
gating tfco  ohtirge  for  the  -;eals  frost  room  rervlce,  should 
not  make  returns  of  the  gross  receipts  from  such  cals. 

here  a hotol  nsintslna  a rectauront  or  dining  roon 
separate  and  distinct  from  Its  rooa  service  and  makes 
separate  and  definite  charges  for  Reals  served,  the  > rose 
receipts  from  tiuch  steals  sre  to  bs  included  In  e return." 

Under  this  ruling,  if  a boarding  house  keeper  charged  a certain 
amount  for  both  room  and  board  in  u manner  comparable  to  the  me- 
thod of  charging  of  an  .uaerlcan  * lsn  hotel,  no  return  would  need 
to  be  made. 

In  conclusion.  It  is  our  opinion  th? t boardln-  house 
keepers  furnishing  meals  only,  for  the  purpose  of  gain,  vould  be 
required  to  make  a return  under  tha  Occupation  Tax  Law  of  ?ris- 
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sourl  i’-a-s  of  1933,  xtra  ^eseioa,  peg#  155)  , but  that  if  charges 
ere  ”ir;dc  by  euch  paraoa  for  combined  rooa  and  board,  without  »«£- 
regating  the  charge  for  the  nee  la  fros  the  charge  for  the  lodging, 
no  return  uticer  the  ct  neec  ba  maue  for  such  charge. 


Very  truly  yours, 


. 

\88istant  ttornay  General 


AT  XQVaQi 


mcy  rrnicr: 

attorney  General 


S0H00L3 : 


A school  director  who  has  paid  a State  and  county  & 
within  one  year  preceding  his  election,  although  hf 
owe  other  State  and  county  taxes,  is  qualified  unde 
the  terms  of  the  statute.  A sohool  director  who  ow, 
property,  although  taxes  are  assessed  against  and  pa 
by  her  mother  out  of  the  assets  of  her  undivided  ihte- 
in  said  property  is  qualified. 


Hon.  Wallace  Cooper 
Prosecuting  Attorney 
Johnson  County 
Warreoebuxg,  Missouri 


Dear  Sir: 


This  will  acknowledge  reoeint  of  your  letter  of 
recent  date  rejecting  an  opinion  from  this  office  which 
reads  as  follows: 


"I  hare  t^so  problems  concerning  the 
qualif ications  of  school  directors 
on  which  I vrould  like  to  have  opinions 
from  your  offloe. 


"In  the  first  case,  the  director, 
elected  on  A >ril  3,  1335,  t>ald  'a 
state  and  county  tax'  in  the  month 
of  August,  1934,  The  tax  paid  at 
that  time  was  a delinquent  tax  and 
had  become  due  and  payable  prior  to 
the  year  imed lately  preceding  the 
date  of  the  director's  eleotlon.  I 
ruled  that  the  direotor  elect  had 
paid  a state  :.nd  oounty  tax  within 
the  year  i:a  eci lately  prior  to  his 
election  and  that  it  was  not  neoes- 
sary  for  him  to  have  paid  all  of 
hie  taxes  prior  to  his  election 
nor  was  it  necessary  for  him  to  have 
r>ald  a tax  falling  due  within  the 
year  prior  to  hie  election. 

■In  the  second  case,  the  director  is 
the  daughter  of  a widow.  The  father's 
estate  has  never  been  administered  upon 
and  the  mother  still  oontrole  his  per- 
sonal property.  The  girl  who  hae  been 
elected  as  a sohool  direotor  is  a tenant 
in  oonuaon  in  some  real  estate  owned  by 
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her  dcoe&eed  father.  3he  lives  on 
this  farm  with  her  mother  and  the 
other  tenants  in  aomon.  The  mother 
pays  all  the  taxes  on  the  land  and 
personalty.  The  daughter  also  owns 
an  automobile  which  was  assessed  to 
the  mother  and  the  tax  was  paid  by 
the  mother  durln  the  year  preceding 
the  daughter's  election.  I have 
ruled  that  the  daughter  is  a tax  payer 
within  the  meaning  of  the  statute.  She 
owns  property,  both  realty  and  personal- 
ty,  on  which  the  taxes  were  paid  during 
the  year  prior  to  her  election.  The 
taxes  were  paid  with  her  knowledge  and 
ooneent  and,  further more, paid  out  of 
asset 8 in  which  she  owns  an  undivided 
interest. 

"I  shall  appreciate  an  opinion  on  these 
problems  at  your  earliest  convenience. " 


Ve  agree  absolutely  with  your  ruling  on  the  above 
questions.  Sines  however  you  have  requested  an  official 
opinion  from  this  of floe,  ve  will  answer  your  questions 
in  the  order  in  which  you  ask  them. 


I. 


Tou  do  not  state  whether  your  questions  relate  to  a 
city,  town  or  consolidated  district  or  to  a common  school 
district.  The  etatutes,  however,  specifying  the  qualifi- 
cations of  a director  in  both  oomnon  school  districts  and 
city,  town  and  consolidated  districts  are  similar;  and 
both  statutes  provide  that  a director  shall  haws  paid  a 
State  ana  county  tax  within  one  year  next  preceding  hie 
election. 


Section  9387,  R.  S.  ko.  1939,  which  is  applicable  to 
oomnon  school  districts  reads  in  part  as  follows: 

"The  government  and  oontrol  of  the 
distrlot  shall  be  vested  in  a board 
of  directors  composed  of  three  mem- 
bers, who  shall  be  oltixens  of  the 
United  States,  resident  taxpayers 
of  the  district,  and  who  shall  have 
paid  a state  and  county  tax  within 
one  year  next  preceding  his,  her  or 
their  election,  ••••". 
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The  above  section  provides  that  a dlreotor  shall 
have  paid  a 3tate  and  oounty  tax  within  one  year  next 
^receding  his  election  or  appointment.  Said  section 
does  not  provide  that  a dlreotor  shall  have  paid  all 
State  and  oounty  taxes  assessed  against  him  or  that  he 
shall  have  paid  the  taxes  assessed  against  him  for  the 
year  preceding  his  election,  and  to  so  hold  would  be  writ- 
ing something  in  the  statutes  that  is  not  there. 


In  State  ex  rel.  Circuit  Attorney  v.  Maoklln.  41 
Mo.  App.,  loo.  cit.  342,  the  Court  said: 

"II  >r  is  there  any  force  in  the  argu- 
ment that  the  taxes  must  be  paid  with- 
in each  calendar  year.  The  law  simply 
requires  that  it  shall  be  paid  for 
two  consecutive  years,  and  not  That  it 
shall  also  be  paid  within  those  years. 
There  is  no  ambiguity  in  the  terms 
used  and  we  cannot  read  them  otherwise 
than  they  are  written.  Our  duty  is  to 
declare  and  not  to  make  the  law.  ••••• 


And  further  at  loo.  clt.,  pages  343  and  344,  the 
Court  stated: 

"Our  conclusion  is  that  the  true  con- 
struction of  the  phrase  employed,  'who 
shall  have  paid  a school  tax  within  said 
city  for  two  conseoutlve  years  immediate- 
ly preceding  hie  election,'  is  'who  shall 
have  paid  at  any  time  preceding  his  elec- 
tion, a tax  for  the  benefit  of  schools 


It  is  therefore  the  opinion  of  this  offloe  that 
a director  who  has  paid  at  any  time  within  one  year  ore- 
osdlng  hi 8 election  a Ptate  and  oounty  tax,  although  he 
may  still  owe  other  3tats  and  oounty  taxes,  has  complied 
with  the  terms  of  the  statute. 
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II. 


the  Court 


In  3tate  ez  rel.  Circuit  Attorney  re.  : lack  1 in.  supra, 
o uxt  eal<:  at  loo . cit.  page  343: 


* While  we  are  clear  that  the  word  tax, 
in  the  connection  in  which  it  is  used 
in  the  law,  means  a tax  or  impost  on 
the  person's  property,  we  are  equally 
dear  that  an  antecedent  assessment, 
against  the  person  himself,  is  not  es- 
sential.  A person  is  not  relieved  from 
paying  taxes  on  property  owned  by  him, 
slnrly  becruse  it  is  erroneously  assessed 
to  another,  nor  is  he  under  any  legal 
obligation  whatever  to  pay  a tax  on 
realty  in  vhioh  he  has  no  interest,  simply 
because  it  is  assessed  to  him.  The  as- 
sessment of  a tax  creates  no  debt  in  the 
ordinary  sense  of  the  term.  City  of 
Carondeletv.  Pioot,  38  Ho.  135'.  Peirce 

t 

a person  owns  an  Interest  in  property 
and  pay 8 a tax  thereon,  he  pays  his 
tax  regardless  of  the  faot  to  whom  the 
property  is  assessed.” 


In  the  oaae  of  State  ex  inf,  Bellamy  ▼,  »-  enengal  i . 

307  Mo.  loo.  oit.  page  447,  the  Court  held  that  a married 
woman,  who  owned  property  which  was  assessed  against  her 
husband  uoon  which  he  paid  the  taxes,  is  a taxpayer  under 
the  statute  providing  that  a school  aireotor  to  be  quali- 
fied must  have  paid  a State  and  County  tax  within  one  year 
next  preceding  her  election.  In  the  above  mentioned  case, 
at  loo.  oit.  pages  454  and  455,  the  Court  said: 

"The  undisputed  evidence  of  both  re- 
spondent and  hsr  husband,  shows,  that 
some  of  her  personal  property  was  in- 
cluded in  the  assessment  list  for  1920, 
and  that  she  signed  hsr  husband's  name 
thereto. 


"It  was  shown  without  contradiction  and 
without  objection,  by  respondent's  hue- 
band,  that  he  paid  the  taxes  on  his  pro- 
perty and  that  of  hie  wife,  mentioned  in 
the  assessment  list,  on  December  22,  1921; 
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and  that  he  paid  said  taxes  for  the 
benefit  of  himself  and  wife.  It  ap- 
pears from  the  evidence  without  question 
that  the  automobile  mentioned  in  the 
list  was  assessed  at  $250;  that  respond- 
ent was  the  joint  owner  with  her  husband 
of  the  undivided  one-half  of  same,  and 
that  the  taxes  were  paid  on  this  machine 
by  respondent's  husband  for  the  benefit 
of  both. 


■••••  Aside  from  the  foregoing,  the  testi- 
mony of  both  respondent  and  her  husband 
is  clear  to  the  effect  that  she  was  the 
owner  of  the  personal  property  heretofore 
described  in  the  assessment  list. 

"vie  are  cited  in  the  respective  briefs  of 
counsel  to  text-books,  and  decisions  out- 
side this  State,  which  throw  very  little 
light  on  the  merits  of  the  case.  It  is 
dear  to  us  that  no  citation  of  authority 
is  needed  to  sustain  the  action  of  the 
lower  court  in  holding  that  respondent 
was  qualified  to  hold  the  office  in  question. 
If  any  authority  were  needed,  the  able  and 
unanswerable  opinion  of  Rombauer,  J. , in 
State  ex  rel.  Circuit  Attorney  v.  Macklin, 

41  ko.  Aop.  at  ©age  339  and  following, 
settles  the  question  and  exoreeees  our 
views  of  the  subjeot.  It  fully  sustains 
the  action  of  the  lower  court.  On  cage 
343,  Judge  Rombauer  concisely  states  our 
theory  of  the  law  in  a oase  of  this  charac- 
ter, as  follows: 

"'If  a person  owns  an  Interest  in  property 
and  pays  a tax  thereon,  he  pays  his  tax 
regardless  of  the  fact  to  whom  the  property 
is  assessed.'" 


In  view  of  the  above,  it  is  our  opinion  that  a daughter 
who  owns  an  undivided  interest  in  real  eetate  and  also  owns 
an  automobile,  all  of  whloh  was  asseesed  against  her  mother 
and  on  whloh  her  mother  paid  the  taxes  out  of  the  assets 
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of  which  tald  daughter  owns  an  undivided  interest  with 
the  consent  and  knowledge  of  the  daughter  within  one 
year  preceding  her  election.  Is  a taxpayer  under  the  oro- 
vlelons  of  Section  9287,  sunra. 


Yours  very  truly. 


J.  E.  TAYLOR 

Assistant  Attorney-General. 

APPROVED l 


ROY  HoKimiCK 
Attorney-General . 
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RECORDER:  Cannot  make  abstract  books  with  Intention  of  engaging 

In  abstract  business  after  expiration  of  his  ter.n  of 
office. 

t-'4' 


June  14, 


Hon.  Wallace  Cooper 
prosecuting  Attorney 
Johneon  County 
•arreneburg,  Missouri 


Dear  sir: 

Ttils  acknowledges  receipt  of  your  letter  wherein  you 
inquire  as  follows : 

"I  would  like  to  have  an  opinion  froa  your 
office  on  lection  1167C  R.  3.  uo.  1*29, 
as  to  whether  or  not  tbat  dec t ion  pro- 
hibits tbe  Recorder  of  Deeds  froa  aaclng 
a set  of  abstract  boors  sltber  by  blasolf 
or  through  an  agent,  wltb  tbe  intention 
of  engaging  in  tbe  abstract  business  after 
tbe  expiration  of  ble  tern  of  office." 

section  lo  of  Artlole  XI  of  tbe  (State  Constitution  bae 
to  ao  wltb  tbe  duties  tbat  officials  are  required  to  perfora 
with  reepeot  to  tbelr  of floe. 

Section  11670  R.  9.  Missouri,  1929,  wee  thereafter 
enacted  by  tbe  Legislature  and  it  as  follows: 

"Every  recorder  of  deeds  or  tbe  deputy 
of  any  such  offioer,  who  shall  engage  in 
tbe  business  of  aaklng  abstracts  of 
instruments  of  record  in  bis  office  affect- 
ing the  title  to  lands,  for  profit  or  hire, 
or  sbo  shall  furnish  to  any  person  or 
persons  any  written  extract,  excerpt, 
ar'otorande  ur  copy  of  any  such  instrument 
of  record,  for  profit  or  hire,  otherwise 
than  under  and  in  pursuance  of  tbe  statutes 
defining  his  duties  ae  such  officer  and 
la  fate  offioial  capacity,  duly  authen- 
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tloatl ng  each  extract,  excerpt, 
aeaoranda  or  copy  of  every  suet  instru- 
ment so  furaisneu  under  the  seal  of  Me 
office,  shall  be  deeaed  guilty  of  a 
misdemeanor  and  shall,  upon  oonvlctlon, 
be  punished  by  a fine  of  not  leas  than 
teeuty  nor  acre  than  fifty  dollars. * 

"Profit*  is  defined  in  Vebster'e  lee  International 
Dictionary  as  • Advancement;  advantage,  improvement,  aoceeelcn  of 
good;  valuable  results;  useful  ocnsequences ; benefit;  avail; 
gain.*  The  synonya  being  "benefit,  laproveaent,  advancement, 
gain."  Ve  think  the  meaning  of  the  eord  "profit*  as  used  in  the 
above  aot  Is  synonyaous  with  "benefits"  or  "advantage"  or 
"gain. • 

Vhat  a person  does  through  an  agent  he  hlaself  does, 
and  the  fact  that  he  does  this  work  through  an  agent  does  not 
change  the  rule. 

Ve  are  of  the  opinion  that  the  above  section  aeans  that 
the  recorder,  ehlle  he  Is  suoh  recorder,  any  not  either  personally 
or  by  his  a.  ent,  compile  a set  of  abstract  books  with  the  intention 
of  engaging  in  the  abatract  buslnaea  after  the  expiration  of  his 
tera  of  of floe,  and  if  he  does  do  suoh  he  is  amenable  to  the 
provisions  of  Section  11570  R.  8.  Missouri  1926. 


Respect fully  submitted. 


approved: 

JOHS  ...  h uPT MAX , Jr., 
Acting  Attorney  general 

D>  :UM 


DRAAE  VAT60I, 

Assistant  Attorney  General 


APPHO*  3I£t!0NS:  State  University  cannot  spend  appropriation 

In  assisting  another  institution  In  caring 
for  crippled  children,  but  may  care  for  them 
outside  of  Columbia. 


Jecember  9,  1935. 


Honorable  Leslie  Cowan, 
secretary.  University  of  Missouri, 
Columbia,  Missouri. 


Lear  jir: 


This  will  acknowledge  receipt  of  your  inquiry 
which  is  e.B  follows: 

'The  University  of  Llssouri  has  been 
requested  by  the  Board  of  Trustees  of 
the  Georgia  Brown  Blosser  Home  for 
crippled  children  at  iarshall,  Lissouri 
to  pay  from  funds  appropriated  to  the 
University  by  the  58th  General  assembly 
of  this  State  for  Crippled  Children's 
service,  a part  of  the  maintenance  cost 
for  the  convalescent  care  of  crippled 
children  who  have  been  in  the  University 
hospital  at  Columbia  and  have  been  or 
will  be  sent  by  the  University  hospital 
to  the  Blosser  Home  for  convalescent  care. 
The  Blosser  Home,  which  has  a capacity 
of  approximately  forty  patients,  now  has 
only  three  patients  due  to  the  fact  that 
funds  for  the  operation  of  the  Home  are 
extremely  limited. 

"The  Blosser  Home  has  been  supported  in 
the  past  entirely  from  the  proceeds  of 
its  private  endowment  but  these  proceeds 
for  1935  will  be  about  v£000  less  than 
the  necessary  expenses  for  1935,  and  it 
appears  that  there  will  be  a shortage  of 
funds  for  1936.  Of  course,  as  soon  as 
general  conditions  improve  and  the  pro- 
ceeds from  the  endowment  are  sufficient 
to  support  the  Home,  there  will  probably 
be  no  need  of  further  aid  from  the  State. 
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’Since  only  children  who  have  been 
treated  in  the  Crippled  Children* s ward 
at  the  University  hospital  are  eligible 
for  admittance  to  and  are  admitted  to 
the  Blosser  Home,  the  University  officials 
are  willing  to  have  a portion  of  the  State 
funds  for  Crippled  Children  work  expended 
at  the  Blosser  Home.  The  Crippled 
Children’s  ward  at  the  University  hospital 
is  now  full  and  though  there  are  a number 
of  children  throughout  the  State  who  need 
and  are  entitled  to  aid  according  to  the 
Crippled  Children  Act,  they  cannot  be 
accepted  by  the  University  hospital  until 
some  of  the  present  patients  are  either 
discharged  or  committed  to  the  Blosser 
Home.  Some  of  the  children  who  have  been 
at  the  hospital  for  some  time  and  whose 
treatments  are  in  an  advanced  stage  could 
very  well  be  taken  care  of  by  the  Blosser 
Home,  thus  making  room  for  new  patients 
who  are  in  great  need  of  treatment  but  who 
cannot  now  be  admitted  to  the  University 
hospital  in  its  present  crowded  condition. 
There  is,  at  present,  quite  a large  wait- 
ing list  of  such  children. 

"Before  making  any  commitments  to  the 
trustees  of  the  Blosser  Home,  the  t&iiversity 
first  wishes  to  secure  from  your  office  an 
opinion  on  whether  or  not  funds  appropriated 
for  the  Crippled  Children's  service  under 
the  direction  of  the  University  can  legally 
and  properly  be  expended  for  the  care  and 
treatment  of  children  committed  to  the 
Blosser  Home. 

"I  desire  to  point  out  the  fact  that  the 
administration  of  the  Blosser  Home  is 
closely  connected  with  the  University 
Hospital  at  Columbia  as  it  is  provided  in 
the  will  that  new  trustees  for  the  Blosser 
Home  are  to  be  selected  by  the  faculty  of 
the  School  of  medicine  at  the  University  of 
Missouri.  Furthermore  I wish  to  call  your 
attention  to  the  fact  that  these  children 
in  the  Blosser  Home  are  under  the  complete 
medical  charge  of  the  faculty  of  the  kedical 
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School  of  the  university  who  pay  regular 
visits  to  them  and  prescribe  all  treat- 
ments for  them,  also  that  the  appointments 
of  all  nursing  force  are  approved  by  the 
School  of  *.edicine  of  the  University. 

"In  order  that  you  iAJ  have  complete  in- 
formation concerning  the  problem  involved 
I am  enclosing  an  extract  from  the  minutes 
of  the  Board  of  Curators  wherein  the  will 
of  i«rs.  Georgia  Brown  Blosser  was  presented 
to  the  Board,  anu  refer  to  you  the  Act  of 
the  54th  General  issembly  whereby  the 
Crippled  Children’s  service  v/as  created, 
found  in  the  Laws  of  Missouri  1927,  pages 
273  to  276,  and  to  the  Act  of  the  58th 
General  Assembly,  found  in  the  Laws  of 
Missouri  1935,  page  67,  whereby  monies 
were  appropriated  for  this  service  during 
1935-36,  and  also  to  the  Revised  Statutes 
for  19E9,  Sections  9625  to  9664,  governing 
the  organization  and  administration  of  the 
University. 

"Of  course,  if  in  your  opinion,  the  University 
can  expend  a portion  of  the  State  appropria- 
tion for  the  maintenance  of  children  sent 
from  the  University  to  the  Blosser  Home, 
such  funds  will  be  expended  in  accordance 
with  the  Act  and  will  be  reported  on  such 
forms  as  may  be  required  by  the  State  Auditor. 

"We  will  appreciate  receiving  a prompt  opinion 
from  you  since  it  is  planned,  to  expend  some 
money  at  the  Blosser  home  during  the  present 
month,  if  the  opinion  is  favorable." 


Along  with  the  same  appears  to  be  an  excerpt  from  the 
records  of  the  Board  of  Curators  of  the  University  of  hissouri 
pertaining  to  their  action  with  respect  to  the  provisions  of 
the  will  of  the  founder  of  the  Blosser  Rome  for  Crippled 
Children  at  Marshall,  hissouri,  setting  out  Items  25,  26  and 
27  of  said  will.  These  provisions  of  the  will  are  quite 
lengthy  and  are  not  copied  herein.  Suffice  it  to  say  that 
it  appears  therefrom,  that  under  said  will  the  Georgia  Brown 
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Blosser  Home  for  Crippled  Children  at  ^rs  all,  Missouri, 
does  not  belong  to  tho  University  of  Missouri.  It  is  a 
charitable,  benevolent,  philanthropic  and  educational 
institution,  not  for  pecuniary  profit. 

Under  the  terms  of  said  will  the  mercantile- 
Commerce  Bank  and  Trust  Company  is  designated  as  trustee, 
and  *>500 ,000  is  bequeathed,  and  likewise  certain  real 
estate  located  in  the  City  of  marshall,  Missouri,  is  devised 
to  said  trustee  and  its  euccessors  in  trust  for  the  Georgia 
Brown  Blosser  Home  for  Crippled  Children.  The  trustee  is 
directed  to  use  the  net  income  and  revenue  derived  from 
said  trust  estate  to  the  use  of  said  beneficiary  for  the 
general  upkeep  and  perpetual  existence  of  said  beneficiary. 

subdivision  2 of  Item  25  of  said  will  contains 
the  provision  that  certain  named  parties  shall  constitute 
the  first  Board  of  Directors 

"and  that  the  faculty  of  the  medical 
school  of  Missouri  State  University 
shall  select  an  additional  person  for 
each  vacated  membership  of  said  associa- 
tion by  the  above-named  persons  caused  by 
their  death,  resignation  or  for  any  other 
reason,  and  In  addition  thereto,  the  seid 
faculty  of  the  l.edical  School  of  the 
»J.ssouri  State  University  shall  select 
nine  other  Qersons  from  time  to  time  upon 
the  death  or  resignation  of  any  member  of 
the  association,  an  additional  person  to 
fill  such  vacated  membership  who  with  the 
members  of  the  Board  of  Directors  of  said 
corporation  shall  constitute  the  member- 
ship of  said  association. " 

Subdivision  3 thereof,  among  other  things,  provides 
that  if  necessary  steps  to  organize  the  corporation  are  not 
taken  by  the  named  Board  of  Directors  within  two  years  after 
the  death  of  the  testator, 

’’then  the  said  faculty  of  the  i.edical 
School  of  missouri  State  University  shall 
designate  three  or  more  of  the  persons 
selected  by  said  faculty  of  the  medical 
School  of  the  Missouri  State  University 
as  members  of  said  association,  v&o  shall 
proceed  to  take  all  necessary  steps"  to 
organize. 
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Article  5 of  Chapter  125,  H.  5.  lo.  1929,  makes 
certain  provisions  with  respect  to  the  rights  and  duties 
of  the  University  of  Missouri  in  caring  for  children  under 
fifteen  years  of  age  who  are  afflicted  with  some  deformation 
or  are  suffering  from  so^e  malady  as  a result  of  such  de- 
formation, said  law  having  been  originally  passed  in  1927. 

Section  14112  thereof,  among  other  things,  provides 
that  under  certain  conditions  the  county  court,  with  the 
consent  of  the  person  having  the  legal  custody  of  such 
child, 

"shall  order  such  child  taken  or  sent  to 
the  hospital  of  the  state  university  of 
Lissouri  for  free  surgical  and  medical 
treatment  and  hospital  care." 

Section  14113  thereof,  among  other  things,  provides: 

"It  shall  be  the  duty  of  the  person  in 
charge  of  the  hospital  of  the  state 
university,  or  other  person  designated 
by  the  authorities  in  control  of  said 
hospital,  to  provide  for  such  child,  if 
advisable,  a cot  or  bed,  or  room  in  the 
hospital,  and  such  person  shall  also 
designate  the  department  of  the  state 
university  hospital  to  which  the  patient 
shall  be  assigned  for  treatment.  • * • • 

In  any  case  where,  under  the  provision 
of  this  article,  a child  has  been  com- 
mitted to  the  university  hospital  and 
it  has  been  determined  by  the  hospital 
staff  that  such  ohild  may  be  equally  well 
benefited  as  an  out-patient,  at  the 
patient* s home  or  elsewhere,  through 
prescribed  corrective  exercises  and  treat- 
ments, said  child,  by  proper  orders  and 
arrangements,  may  be  given  such  corrective 
exercises  and  treatments  at  the  child* s 
home  or  elsewhere  under  the  supervision 
and  with  the  advice  of  the  hospital  staff, 
and  if  the  child  shall  be  at  the  university 
hospital  at  the  time  when  such  method  of 
treatment  is  determined  upon,  the  return 
of  the  child  to  the  child*s  hone  or  else- 
where shall  be  as  provided  for  by  section 
14118  of  this  article.** 
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Section  14117  thereof  provides  that 

'The  curators  of  the  university  shall 
cause  to  be  filed  with  the  state  auditor, 
a monthly  report  containing  an  itemized 
statement  of  the  expenses  charged  against 
each  patient  received  on  certification 
of  any  county  court ", 

and  that  the  state  auditor  shall  audit  the  came  and,  if 
found  correct,  shall  issue  a warrant  payable  to  the  state 
university,  against  the  state  treasurer  for  the  net  amount 
certified  out  of  any  funds  appropriated  for  that  purpose. 

Section  14118  thereof,  among  other  things,  provides 
for  the  discharge  of  such  patient  by  the  superintendent,  and 

"The  university  hospital  may,  in  the  dis- 
cretion of  the  superintendent  or  other 
person  designated  by  the  authorities  in 
control  thereof,  pay  the  actual,  reason- 
able necessary  expenses  of  returning  the 
said  patient  to  his  home,  and  pay  the 
actual  reasonable  and  necessary  expenses 
incurred  in  accompanying  such  patient  to 
his  home,  and  such  expenses  shall  be 
itemized  and  verified,  and  presented  to 
and  allowed  by  the  auditor  of  the  state 
of  Missouri  in  connection  with  the  bills 
for  hospital  maintenance  as  hereinbefore 
provided. " 

Laws  of  Missouri,  1935,  Section  2,  page  67,  appro- 
priates *90,000  in  the  following  words: 

"There  is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the  State 
Revenue  Fund,  the  sum  of  Ninety  Thousand 
hollars  ( *90,000 ) for  the  work  of  the 
Crippled  Children  Service;  Fifteen  Thousand 
hollars  (*15,000.00)  of  which  shall  be  for 
the  purchase  of  and  repair  of  equipment, 
and  other  necessary  expenditures  for  the 
Crippled  Children  service  at  the  University, 
and  oeventy-Five  Thousand  hollars 
( *75,000.00)  shall  be  for  carrying  into 
effect  the  provisions  of  .-article  5,  Chapter 
125,  k.  S.  1929,  relative  to  crippled  children 
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in  this  State  to  be  admini stored  by  the 
kissourl  State  University,  and  the 
University  of  Missouri  is  hereby  desig- 
nated as  the  state  agency  to  cooperate 
with,  to  receive  and  expend  allotments 
from,  the  appropriate  department  or 
bureau  of  the  lederal  Government  that 
may  be  authorized  to  allot  lederal  funds 
for  the  care  of  cripplea  children." 

It  will  be  seen  that  Article  5 of  Chapter  1E5  no- 
where contemplates  that  the  University  shall  function  with 
respect  to  the  treatment  of  such  unfortunate  children  except 
at  the  University  Hospital,  unless  it  be  in  Section  14113, 
which  says  that  if  the  hospital  staff  of  the  University  shall 
determine  that  the  child  may  be  equally  well  benefitted 
"as  an  out-patient,  at  the  patient’s  home  or  elsewhere,  through 
prescribed  corrective  exercises  and  treatments",  and  that  such 
child  "may  be  given  such  corrective  exercises  and  treatments 
at  the  child’s  home  or  elsewhere  under  the  supervision  and 
with  the  advice  of  the  hospital  staff. " 

Section  14118  limits  the  University  in  discharging  such 
patients  to  the  actual  and  necessary  expenses  of  returning 
them  to  their  homes. 

Section  19  of  Article  10  of  the  Constitution  of 
kissourl  is  as  follows: 

"No  moneys  shall  ever  be  paid  out  of 
the  treasury  of  this  State,  or  any  of 
the  funds  under  its  management,  except 
in  pursuance  of  an  appropriation  by 
law;  nor  unless  such  payment  be  made, 
or  a warrant  shall  have  issued  there- 
for, within  two  years  after  the 
passage  of  such  appropriation  act;  and 
every  such  law,  making  a new  appropria- 
tion, or  continuing  or  reviving  an  appro- 
priation, shall  distinctly  specify  the 
sum  appropriated,  and  the  object  to 
which  it  is  to  be  applied;  and  it  shall 
not  be  sufficient  to  refer  to  any  other 
law  to  fix  such  sum  or  object." 

4 C.  J. , page  1460,  states  the  following: 

"An  appropriation  of  funds  is  an 
authority  from  the  legislature,  given 
at  the  proper  time  and  in  legal  form. 
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to  the  proper  officers,  to  apply  sums 
of  money,  out  of  that  which  cu&y  be  in 
the  treasury  in  a given  year,  to 
specified  objects  or  demands  against 
the  state;  the  act  of  the  legislature 
ia  setting  apart  or  assigning  to  a 
particular  use  a certain  sum  of  money 
to  be  used  in  the  payment  of  debts 
or  dues  from  the  state  to  its  creditors; 
a sotting  apart  from  the  public  revenue 
of  a certain  sum  of  money  for  a 
specified  object,  in  such  manner  that 
the  executive  officers  of  the  govern- 
ment are  authorized  to  use  that  money 
and  no  more  for  that  object,  and  for 
no  other." 

Said  cited  reference  further  declares  as  to  appropria- 
tion bills,  the  following: 

"Annual  statutes  by  which  the  legis- 
lative branch  of  the  government  regulates 
the  manner  in  which  the  public  money 
voted  at  each  session  j s to  be  applied 
to  the  various  objects  of  expenditure." 

In  the  case  of  Ristine  v.  State,  20  Ind.  328,  339, 
speaking  of  appropriations,  is  the  following  statement: 

"*n  appropriation  of  the  money  to  a 
specified  object  would  be  an  authority 
to  the  proper  officers  to  pay  the 
money,  because  the  Auditor  is  authorized 
to  draw  his  warrant  upon  an  appropriation, 
and  the  Treasurer  is  authorized  to  pay 
such  warrant  if  he  has  appropriated 
money  in  the  treasury." 

Section  14115,  a.  S.  ho.  1929,  provides  that  the 
court,  evidently  meaning  the  county  court,  may  in  its  dis- 
cretion, appoint  some  person  to  accompany  such  child,  etc., 
and 

".my  person  appointed  by  the  court  to 
accompany  said  child  to  or  from  the 
hospital,  or  to  make  an  investigation 
end  report  on  any  of  the  questions  in- 
volved in  the  information  other  than  the 
physician  making  the  examination,  shall 
receive  his  actual  necessary  expenses 
incurred  in  making  such  investigation 
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or  trip.  The  physician  appointed  by 
the  court  to  make  the  examination  and 
report  shall  receive  the  sum  of  five 
dollars  (*5.00)  for  each  and  every 
examination  and  report  so  made  out  of 
the  county  revenue  as  full  compensation 
for  suoh  service." 

This  contemplates  that  these  expenses  shall  be  paid 
by  the  county  court  and  not  by  the  State  University. 

Section  14116  contemplates  that  the  University  shall,  if 
it  so  desires,  be  only  to  the  expense  of  sending  the  child  to 
its  home.  Likewise,  Section  14113  can  contemplate  no  greater 
expense  that  the  University  may  be  required  to  incur  or  pay. 

Section  14113,  by  providing  that  after  the  child  has 
been  taken  into  the  University,  the  hospital  staff  may  de- 
termine that  the  child  may  be  equally  well  benefitted  "as  an 
out-patient,  at  the  patients  home  or  elsewhere,  through 
prescribed  corrective  exercises  and  treatments  • * • at  the 
child’s  home  or  elsewhere  under  the  supervision  and  with  the 
advice  of  the  hospital  staff",  leaves  the  child  as  yet  under 
the  control  of  the  person  in  charge  of  the  hospital  of  the 
State  University,  or  other  person  designated  by  the  authorities 
in  control  of  said  hospital,  although  he  may,  after  the  proper 
findings  by  the  hospital  staff,  be  sent  "elsewhere". 

There  is  no  provision  in  .article  5 of  Chapter  125,  R.  3. 
1929,  prohibiting  the  University  of  Missouri  from  caring  for 
such  children  after  being  so  sent  "elsewnere".  The  *75,000 
appropriation  states  that  it  is  "for  carrying  into  effect  the 
provisions  of  article  5,  Chapter  125,  it.  3.  1929,  relative  to 
crippled  children  in  this  State  to  be  administered  by  the 
Missouri  State  University." 

long  as  such  funds  are  being  expended  by  the 
University  for  the  purpose  of  the  University  carrying  out 
the  object  of  said  Article  5,  action  by  the  University  is 
not  prohibited.  It  appears  to  us  that  it  is  not  necessary 
that  the  field  of  activity  of  the  University  be  limited  to 
Columbia,  but  that  such  field  may  be  enlarged  to  cover  suoh 
other  territory  as  the  facts  may  reasonably  justify,  and  in 
so  doing  the  University  is  authorized  to  pay  the  b£>ard  of  such 
children  so  being;  cared  for  under  the  supervision  and  with  the 
advice  of  the  hospital  staff. 

Hie  v75 ,000  appropriation  made  as  set  forth,  supra, 
can  properly  be  expanded  only  for  the  purposes  set  forth  in 
Article  5 of  Chapter  125,  supra,  la  effect,  if  the  University 
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expends  money  in  assisting  the  Georgia  Brown  Blosser  Home 
for  Crippled  Children  in  taking  care  of  such  child,  it  is 
the  Georgia  Brown  Blosser  Borne  that  is  rendering  the  benefit 
to  the  child,  it  being  aided  therein  by  the  University. 

This  narrows  the  inquiry  as  to  whether  the  University 
may  legally  expend  for  another  institution  part  of  the  appro- 
priation made  by  the  Legislature  to  the  University. 

This  department  has  ruled  in  an  opinion  dated 
November  22,  1935,  that  the  State  Lleemosynary  Board  is  not 
authorized  to  transfer  funds  from  "D.  Operation"  to  "C.  Re- 
pairs and  Replacements*;  and  has  ruled  in  an  opinion  dated 
November  5,  1935,  that  such  board  has  net  the  authority  to 
transfer  moneys  from  one  classification  of  the  appropriation  to 
another  classification,  even  with  the  consent  of  the  Governor 
so  to  do;  and  in  an  opinion  dated  Ray  10,  1934,  has  ruled 
that  State  Hospital  No.  2 has  not  the  authority  to  divert 
its  funds  to  State  Hospital  No.  1,  although  to  assist  in 
making  a test,  the  result  of  which  would  be  as  beneficial  to 
State  Hospital  No.  2 as  it  would  be  to  State  Hospital  No.  1* 

tfe  give  full  faith  end  credit  to  the  laudable  aim 
prompting  your  inquiry  and  recognize  the  high  purpose  you  seek 
to  accomplish.  However,  our  conclusion  is  that  the  law  does 
not  Justify  the  transfer  of  any  part  of  the  above  $75,000 
appropriation  from  the  University  to  the  Georgia  Brown  Blosser 
Home  for  Crippled  Children. 


Very  truly  yours. 


BRaKL  WATSON, 

assistant  Attorney  General. 


APIRGV&U : 


tf.  H'tekAN,  Jr. , 

(Acting)  Attorney  General. 
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L~SCR  DEPAr.TMEHT: 


Department  of  Labor  has  no  right  to  Inspect 
hotels. 


January  3.  1935. 


uirs.  Mary  i dna  Cruzen, 

Commissioner. 

Labor  and  Industrial  inspection  Dapt.. 
Jefferson  City.  Missouri. 


Dear  Mrs.  cruzen: 


This  is  to  acknowledge  your  letter  as  follows: 

"Does  the  State  Labor  Department  have 
the  authority  to  inspeot  hotels  for 
sanitary  and  working  conditions  for 
the  employees  if  the  hotel  dbes  not 
have  a restaurant  connected  with  it* 

section  13216  does  not  specify  hotels 
but  lists  restaurants." 


It  is  our  opinion  that  your  Department  does  not  have 
authority  to  insp  ct  hotels  for  sanitary  and  working  conditions. 

article  7,  Chapter  93.  R.  S.  Mo.  1929.  pertains  to 
"inspection  of  Hotels.  Inns  and  Hoarding  Houses"  and  such  power 
is  vested  in  the  Pood  and  lrug  Commissioner. 

on  July  10.  1933.  this  Department  rendered  you  an 
opinion,  which  in  part  held: 

"In  your  6th  inquiry  you  desire  a list  of 
places  to  be  inspected,  as  set  forth  in 
Section  13218  h.  S.  Mo.  1929.  which 
Section  has  been  quoted  above  and  will 
not  be  quoted  again  at  this  place.  The 
Section  provides  for  an  inspection  of 
'all  factories,  warehouses,  office  build- 
ings, freight  depots,  machine  shops* 
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garages,  laundries,  tenement  workshops, 
bake  shops,  restaurants,  bowling  alleys, 
pool  halls,  theaters,  concert  halls, 
mowing  picture  houses,  or  plaees  of 
public  amusement,  ana  all  other  manufac- 
turing, mechanical  and  mercantile  estab- 
lishments and  workshops. f After  the 
enumeration  of  the  various  places  to  be 
inspected  the  Section  Includes,  'all 
other  manufacturing,  mechanical  and 
mercantile  establishments  and  workshops. • 
It  is  the  opinion  of  this  Department  that 
the  Legislature  Intended  that  the  places 
enumerated  be  subject  to  inspection  and 
by  such  enumeration  did  not  intend  that 
every  place  where  one  or  more  employees 
may  work  would  be  subject  to  inspection. 
The  places  enumerated,  however,  cover 
practically  all  of  the  well-known  plaees 
where  employees  work  under  such  conditions 
as  to  require  the  protection  of  these 
statutes,  fte  believe  that  unless  the 
place  sought  to  be  inspected  is  a factory. 
warehouse,  etc . , or  Is  a manu7acTurln^, 
■nschanlcal  or  mercantile  establishment  or 
workshop,  that  such  places  may  not  be 
Inspected. w 


Yours  very  truly. 


James  L.  dornBostel 
Assistant  Attomoy-Oeneral. 


APPROVED? 


kiM  ■'Hctfi'f  ’tiffl 

A t torney - Genera 1 . 
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Labor  fc  Industrial  Inspection  Department. 

Printing  of  reqport  under  Sec* 
13182,  R.  S.  Mo*  1929,  to  be 
paid  for  out  of  appropriation 
made  to  State  Labor  Department. 


January  4th 
19  3 5 


Hon.  Mary  Edna  Cruzen,  Commissioner, 

Labor  and  Industrial  Inspection  Department, 

Jefferson  City,  Missouri. 

Dear  Mrs.  Cruzen :- 

We  have  your  letter  of  November  26th,  1934,  in  which 
an  opinion  is  requested  as  follows: 

"Is  the  State  Printing  Department  liable  for 
the  printing  of  the  report  under  seotion  13182  of  the 
Labor  Laws,  or  should  this  printing  be  paid  out  of  the 
appropriation  made  the  State  Labor  Department?" 

We  regret  that  the  pressure  of  work  in  this  office 
has  made  it  Impossible  to  answer  your  letter  at  an  earlier  date* 

Section  13182,  Revised  Statutes  of  Missouri,  1929, 
provides  as  follows: 

"Sec.  13182.  Report,  where  printed— how  paid 
for.— The  Commissioner  of  labor  and  industrial  inspection 
shall  be  authorized  to  have  printed  not  to  exceed  three 
thousand  copies  of  his  annua),  report  for  general  distri- 
bution, and  all  printing,  binding,  bulletins,  blanks, 
stationery  or  map  work  shall  be  done  under  any  contract 
which  the  state  now  has  or  shall  have,  and  the  expense 
thereof  shall  be  audited  and  paid  for  in  the  same  manner 
as  for  similar  work  for  the  state,  out  of  the  appropria- 
tion for  the  purchase  of  material,  printing  and  publishing 
documents  for  the  state." 

The  above  quoted  section  means  that  the  printing 
is  to  be  done  under  one  of  the  contracts  made  by  the  state  in  accor- 
dance with  the  provisions  of  Chapter  115,  Revised  Statutes  of  Missouri 
which  ohapter  sets  forth  the  law  with  regard  to  state  printing  and 
state  publications.  The  printing  is  to  be  paid  for  out  of  the 
appropriation  referred  to  at  the  end  of  the  section.  This  appro- 
priation is  undoubtedly  the  appropriation  which  has  been  made  for  the 
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Department  of  Labor  and  Industrial  Inspection,  as  will  be  seen  from 
a reading  of  the  two  moat  recent  appropriation  acts  for* said  depart- 
ment , i.e.  Section  27-D,  Laws  1933,  page  80,  and  Seotion  7-D,  Laws 
Ex.-Sess.  1933-54,  page  10. 

Furthermore,  there  is  no  general  appropriation  for 
state  printing,  but  instead  each  department  has  an  appropriation,  as 
the  ones  referred  to  above,  to  take  care  of  its  own  printing  expenses 
in  connection  with  its  particular  operation  under  our  laws. 


Very  truly  yours, 


CHAS.  M.  HC7FELL,  Jr. 

CMHJr:LC  Assistant  Attorney  General 


APPROVED: 


Attorney  General 


LABOR  DKP- 7TMENT  ♦ Charging  a fee  not  required  fcc  fJle 
EMPLOYhlENT  AGENCIES'  reports. 


i 


'll 

January  21,  1955, 


Mrs,  Mary  Edna  Crusen,  Commissioner 
Labor  and  Industrial  Inspection  Department 
Jefferson  City,  Missouri 


Dear  Madam* 


We  have  your  request  of  Deoember  29,  1954 
for  an  opinion  upon  tbs  following i 

"Does  the  State  Labor  and  Indus* 
trial  Inspection  Department  have 
the  authority  to  regulate  fee 
charging  employment  agencies  as 
set  forth  in  Sections  15190  to 
15195  Inclusive  R»  S.  Mo.  1929 
by  requiring  reports  and  other 
Information  from  them?" 


We  have  made  a very  diligent  study  of  the 
statutes  Involved  In  this  matter  and  have  axamlned 
other  statutea  relating  to  your  department*  but  we  are 
unable  to  find  any  statutory  authority  requiring  em- 
ployment agencies  charging  a fee  to  submit  reports  or 
other  Information  to  you. 


Yours  very  truly. 


FRANKLIN  E,  REA 0 AN 

Assistant  Attorney  General 

APPROVED* 


m tfcnmw"  • 

Attorney  General 


FEHiFE 


HO  a nr  ANl-  Dr<lixi::f> 


Right  of  county  court  to  ch^nfre  boundaries  of 
road  districts  end  to  appoint  no  road  overseers 


^ -J 

.'v  ' 


Jenuary  , ISO!. 


no-*  4.  Crockett, 
roc eeu ting  .ttorney  lr.  Countv, 
'«'»  !.ondon,  'iseouri. 


ear  ir: 


A request  for  an  opinion  he*  boon  received  fr on  you  under 
dete  of  eeertber  17,  V*>34,  such  request  being  in  the  following  terns j 

"I  v.9t  writing  you  at  the  request  of  the  incoming 
County  Court  who  desire  to  do  ustny  with  Hoad  - ver- 
sfl«rs,  it  eee^s.  I told  the??  that  they  night  do 
«s  f art on  county  her  hone  viz*  divide  the  county 
into  tv?o  districts  but  that  tfcuy  would  eve  to 
wait  until  January  193d  in  coaplyance  with  : notion 
7G63,  I am  agreeing  with  the  new  court  thet  a 
rotvd  overseer  in  11  *e  a fifth  wheel  to  a wej'cn. 
bines  we  iw.vo  lnrgc  machinery  the  county  is  & smell 
unit  ant!  tfcai  ighwey  engineer  can  readily  look  af- 
ter ell  the  roses,  Phe  overseers  simply  ride  tie 
grader  or  trtaotor  vrh«n  the  oounty  outfit  cones 
eround  to  their  district  end  charge  per  die®  for 
being  along, 

I do  not  lltte  to  ask  your  opinion  on  something  thet 
Is  set  out  nery  plfel^l?  in  the  statute  however, 

Aould  the  county  court  have  any  discretion  about 
■noklng  appointments  according  to  feotlon  ?i>70' * 


T 

A 


. 


niGr?  ??  ~c: 

s.  isiao  yri. 


i.CUHT 


tL. 


M HO. 


It8&,  .action  provides  e*  follows; 


The  county  courts  of  -11  counties,  other  than 
those  under  township  organiaetloR,  shrll,  during 
the  month  o'*  January,  Ittlo,  with  th<»  advice  nd 
&*elatance  of  the  oounty  highway  engineer,  divide 
their  counties  into  road  districts,  all  to  he 


January  Bb,  185S 


2.  Ron*  1*  >•  Crockett, 

rroeeeutlng  Attorney  ^alls  County* 


"numbered,  of  suitable  and  convenient  elxe,  root*, 
alienee  and  t reble  property  considered*  ..eld 
court*  shell,  during  the  nonth  of  January  bien- 
alelly  thereafter , have  authority  to  ohenge  the 
boundaries  of  any  such  road  district  as  the  best 
interest  of  the  public  any  require*** 

This  provision,  as  you  observe  In  your  letter,  plainly  authori-cs 
the  oounty  court  of  a county  not  under  township  organisation  end 
governed  ns  to  Its  roads  by  article  Z of  Chapter  4C,  In  which  the 
above  section  Is  found,  during  the  month  of  January  of  every  even 
mutf  ored  year,  to  ohange  the  bounderlca  of  any  road  dlstrlot,  end, 
as  there  is  no  reatr lotion  on  the  oounty  oourt  ea  to  the  number  of 
districts  into  which  a county  way  be  divided,  providing  the  division 
makes  the  dlxtrlcto  of  suitable  and  convenient  also,  road  mileage 
and  taxable  property,  no  objection  would  appear  to  having  a county 
divided  into  two  or  even  one  roed  district,  if  circumstances  warrant- 
ed such  a division* 

II 

::;ity  or  mcap  evsn.-rma 

fi.  ; * v.insourl , 1828,  oct.  Ion  7370,  provides  in  port  r e 

follows: 

-All  road  overseers  shall  be  appointed  by  the 
county  oourt  of  the  county  at  the  /ebrusry  terra 
of  as Id  court.  • * • cueh  o. “f leers  shell  receivo 
a compensation  of  not  less  than  two  nor  mors 
than  three  dollars  per  day  for  each  day  aotually 
rnd  naeasserlly  enployad  as  such  overseer,  to  be 
fixed  by  the  county  oourt  annually  In  the  nonth 
of  March,  by  order  of  record." 

The  first  sentence  of  this  section  shows  that  road  overseers  oan 
only  eorae  Into  being  upon  appointment  by  the  county  oourt,  end  there 
Is  no  provision  in  the  statutes  requiring  the  eounty  court  to  ap- 
point any  certain  number  of  road  overseers*  From  this  section  it 
would  sene  that  the  nunfccr  of  road  overaerra  and  their  condensation 
la  left  In  the  discretion  of  the  county  court,  provided,  of  course, 
that  the  county  oourt  wakes  its  appointments  on  a fair  consideration 
of  the  needs  of  road  districts  of  the  county*  Tbs  tenure  of  office 
of  road  ovoreeera  llVorrise  ia  not  explicitly  provided  in  th«  statutes, 
although  It  la  indicted  with  some  clearness  by  the  part  of  action 
7370  above  quoted,  which  above  that  all  rood  overseers  ore  to  be  ap- 
pointed at  the  February  tern  of  the  county  court,  and  their  compensa- 
tion fixed  in  the  month  of  'Jar oh  by  the  oounty  court,  and  since  thore 
is  nothing  In  thia  section  saying  that  these  appointments  shell  be 


January  ?ii,  163E>. 


3.  Kon.  vr.  w#  Croc kot t, 

rosecuting  Attorney  Hells  County 


nade  In  tiny  partioular  years  (as  for  example  the  provision  In 
'action  7U60,  above  quo'ed,  showing  that  the  boundaries  of  road 
districts  say  be  changed  during  January  of  1610  end  biennially 
In  the  oarse  *onth  thereafter) , the  Inference  aeons  Justified  that 
the  terras  of  these  road  overseers  are  from  year  to  year.  rhls  be- 
ing the  case,  an',  the  county  court  not  being  required  to  er point 
any  certain  number  of  overaoera,  It  follows  thnt  the  county  oourt. 

If  It  reasonably  Judged  that  no  rood  overseers  were  necessary,  oould 
make  a finding  to  this  effect  and  not  appoint  any  road  overeoera  In 
any  given  february  terw  for  thnt  year. 


Ill 

COUMTT  i;10?{..7Y 

H . 8.  lliseourl , 1925,  '.action  OOir,  provides  In  pert  as 

follows: 


■•Tha  county  highway  engineer  shall  have  direct 
supervision  ov :>r  all  public  roada  of  tha  oounty, 
and  over  tha  roed  overseere  t nd  of  the  expendi- 
ture of  all  county  and  diet-let  funds  node  by  the 
road  overaeara  of  the  county." 

Fron  this  section  It  Is  noted  that  a failure  of  the -county  court 
of  e county  not  under  townshl-  organisation,  and  governed  as  to  Its 
roads  by  Article  S of  Chapter  42,  to  appoint  road  overseers  In  a 
county  where  thore  '-as  a county  highway  onglneer,  would  still  leave 
a publio  official  under  the  statutory  duty  of  supervising  tho  roads 
of  that  county,  and  consequently  would  not  oreate  a situation  where 
no  person  or  group  'rould  have  uny  direct  responslblll ty  for  tho 
-aintenence  of  tho  roads  of  th»t  county. 

In  conclusion  it  Is  our  opinion  that  tho  county  oourt  of 
any  oounty  not  under  tovnrhlp  organization,  and  governed  ne  to  its 
roads  by  Artlole  3 of  Cbaptor  48,  has  authority,  during  the  ^enth 
of  January  In  any  even  nunbered  year,  to  change  the  boundaries  of 
any  road  district  In  Lhet  county,  even  though  tho  change  ' ight  re- 
sult In  the  continued  existor.ee  of  only  two  road  districts,  and  that 
such  county  court  oould.  If  the  reasonable  needs  of  the  county  Justl- 


January  25,  1S35. 


4 • Hon.  »•  ’S'#  Crockett, 

Hrosecutin^  Attorney  Kells  County. 


fled  such  a step,  fall  to  appoint  any  road  overseer*  during  the 
February  tern  of  such  court  In  any  year,  thus  In  offset  doin£  away 
with  road  overseer®  for  thet  county  for  that  yeer. 


Very  truly  your*. 


SDVARD  H.  VILLKT? 

Aealetant  Attorney  General 

APFRCYRDr 


hoy  vamicr 

Attorney  General 


COMMON  CARRIER  - If  widow  of  former  employee  who  died  in  service  of 
common  carrier  bt.  officer  of  state,  county  or  municipal  government, 
the  common  carrier  is  prohibited  from  issuing  passes,  either  gratis 
or  at  a di scount . 


February  4,  1935. 


Crane  & Mersereau, 
Attorneys  at  Law, 

The  A T & SF  Railway  Co., 
1900  Fidelity  Bank  Bldg., 
Kansas  City,  Missouri. 


Gentlemen: 


This  department  is  in  receipt  of  your  letter  of 
January  30  requesting  an  opinion  as  to  the  following  state  of 
facts : 


’♦Officials  of  our  company  are 
inquiring  whether  there  is  any 
state,  county,  city  or  commission 
regulation  in  Missouri  which  would 
prohibit  the  Issuance  of  free  trans- 
portation to  the  widows  of  former 
employes  who  died  in  railroad 
service,  in  instances  where  the 
widows  are  employed  by  state,  county 
or  city  governments. 

We  !tnow  of  no  such  limitations  on 
the  authority  conferred  by  k.S.  Mo. 

1929,  Section  5155  (3),  but  shall 
greatly  appreciate  your  advice  in 
regard  thereto." 

The  general  section  of  the  public  Service  Commission 
Act  having  to  do  with  the  issuance  of  free  transportation  by 
common  carriers  is  to  be  found  in  Section  5155  (3),  which  sec- 
tion preludes  in  part  as  follows: 

"Nothing  in  this  chapter  shall  be 
construed  to  prohibit  the  inter- 
change of  free  or  reduced  transpor- 
tation between  common  carriers  of 
or  for  their  officers,  agents, 
employes,  attorneys  and  surgeons, 


Crane  *.  Herser?au 
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and  the  dependent  members  of 
their  families,  nor  to  prohibit 
any  common  carrier  from  carrying 
passengers  or  property  free,  with 
the  objeot  of  providing  relief 
in  cases  of  general  epidemic, 
pestilence  or  other  calamitous 
visiation;  ****.•» 

The  term  "families"  as  used  in  the  above  statute  is  defined 
in  a later  portion  of  the  same  section  to  include  "the  families 
of  those  persons  named  in  this  proviso,  also  the  families  of 
persons  killed,  and  the  widows  during  widowhood,  and  minor  chil- 
dren during  minority,  of  persons  who  died  while  in  the  service 
of  any  such  common  carrier." 

Thus,  it  would  seem  by  reason  of  the  above  that  a railroad 
corporation  might  very  well  render  free  transportation,  or  what 
is  its  equivalent,  issue  passes  entitling  the  holder  thereof  to 
such  free  transportation  to  the  widows  of  former  employees  who 
died  in  railroad  service  whatever  might  be  the  present  position  or 
occupation  of  these  women. 

However,  Section  4360,  R.S.  Mo.  1929  is  a further 
limitation  on  common  oarriers  with  respect  to  the  right  of  ren- 
dering free  transportation.  That  section  provides: 

"No  railroad  or  other  transpor- 
tation company  shall  grant  or 
issue  free  passes  or  tlokets,  or 
passes  or  tickets  at  a discount, 
to  members  of  the  general  assembly 
of  the  state  of  Missouri,  or  members 
of  the  state  board  of  equalization, 
or  any  state,  county  or  municipal 
officer.  Any  railroad  or  other 
transportation  company  violating 
the  provisions  of  this  section  shall 
forfeit  and  pay  for  each  offense 
the  sum  of  two  hundred  dollars, 
which  may  be  recovered  in  the  name 
of  the  state  in  any  court  of  com- 
petent jurisdiction,  and  shall  be 
prosecuted  by  the  prosecuting 
attorney  of  the  oounty  where  the 
offense  was  committed,  or  the 
attorney  general,  and  the  amount 
recovered  shall  be  paid  into  the 
county  school  fund  of  said  county." 

While  unnecessary  for  the  disposition  of  this  problem, 
nevertheless,  in  order  to  fully  complete  the  picture  as  painted  by 


Crane  & Mersereau 
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our  Legislature,  we  respectfully  call  attention  to  Section  4361, 
R.S.  Ho.  1929,  which  provides: 

"Any  officer,  agent  or  employe 
of  any  railroad  or  other  trans- 
portation company  who  shall  send 
or  deliver  any  free  passes  or  tickets, 
or  passes  or  tickets  at  a discount, 
to  any  member  of  the  general  assembly 
of  the  State  of  Missouri,  or  any 
member  of  the  State  Board  of  Equali- 
zation, or  any  state,  Judicial,  county 
or  municipal  officer,  shall  be  deemed 
guilty  of  a misdemeanor,  and  punished 
by  a fine  of  not  less  than  fifty 
dollars  nor  more  than  five  hundred 
dollars." 

Section  4362,  R.S.  Mo.  1929  need  not  be  here  noticed  as 
it  has  only  to  do  with  the  penalties  provided  for  those  who, 
responding  to  human  Impulse,  commit  the-  crime  (mayhap  through 
surprise  or  by  reason  of  the  novelty  of  the  situation)  of  accept- 
ing free  transportation  from  a coramoh  carrier. 

The  latest  enunciation  by  the  Supreme  Court  of  Missouri 
with  respect  to  the  interpretation  of  what  constitutes  a "public 
office"  1 8 to  be  found  in  an  opinion  rendered  by  Judge  Atwood 
in  the  recent  case  of  State  v.  Truman,  64  S.W.  (2d)  105,  l.c. 

106,  wherein  it  was  said: 

"In  Meoham  on  Public  Officers, 
pp.  1 and  2,  sec.  1,  it  is  said: 

’A  public  office  is  the  right, 
authority  and  duty,  created  and  con- 
ferred by  law,  by  which  for  a given 
period,  either  fixed  by  law  or 
enduring  at  the  pleasure  of  the 
creating  power,  an  individual  is 
Invested  with  same  portion  of  the 
sovereign  functions  of  the  govern- 
ment, to  be  exercised  by  him  for  the 
benefit  of  the  public.  The  individ- 
ual so  invested  is  a public  officer.* 

We  have  approved  this  definition 
in  State  ex  rel.  talker  v.  Bus,  135 
Mo.  325,  331,  332,  36  S.W.  636,  33 
L.R.A.  616,  State  ex  rel.  v.  Hackmann, 

300  Mo.  59,  254  S.W.  53,  55,  and 
Hasting  v.  Jasper  County,  314  Mo.  144, 

282  S#W.  700,  701;  and  it  appears  to 
be  in  harmony  with  the  great  weight 
of  authority." 
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CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  if  a widow  of  a former  employee  who  died  while 
in  the  service  of  a common  carrier  be  an  officer  of  the  State, 
County  or  municipal  government,  the  common  carrier  would,  by 
reason  of  Section  4360,  supra,  be  prohibited  from  granting  or 
issuing  to  her  passes  or  tickets,  whether  these  be  issued 
gratis  or  at  a discount. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN , Jr., 
Assistant  Attorney  General. 


APPROVED: 


ROY  r.cOTTRICK, 
Attorney  General 


JWH:AH 


LABOR:  .That  constitute3"conductlng  an  employment  agency" 

Deception  In  advertising  a misdemeanor. 


February  25,  1935 


rs.  "ary  .'dna  Cruzen 
Conanl  so  loner 

Labor  and  Industrial  Inspection 
Jofforson  City,  Missouri 


ear  Lira.  Cruzen: 


Thl3  io  to  acknowledge  your  letter  a3  follows: 

"Has  the  department  of  I^abor  and 
Industrial  Inspection  the  right  to 
collect  a foe  for  on  employment 
service  who  advertises  that  If  the 
employee  will  buy  a truck  they  will 
furnish  employment? 

For  your  furthor  Information  I am 
attaching  a letter  hereto  from  the 
Bettor  luslnons  'ureau  asking  that 
I bring  thl3  mattor  to  your  atten- 
tion •" 


The  letter  from  the  otter  uslnoss  Bureau  roads 
part  as  follows: 

"In  accorclanco  with  our  telephono  con- 
versation of  rocent  date,  regarding 
practices  of  certain  motor  truck  and 
trailer  concerns  advertising  to  3ell 
trucks  and  trailers,  promising  to 
furnish  employment  to  purchasers  of 
such  equip  ent,  v/e  are  wondering  if 
such  concerns  would  not  bo  engaging 
in  tho  employment  business. 


'rs.  Mary  :dna  Cruaon 
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"Typical  advertisements  appearing  In 
local  newspapers,  road  a3  follows: 

•Can  use  several  roliablo  truckers, 
who  will  buy  2-ton  trucks  or  larger 
with  our  refrigeratod  trailer;  will 
furnish  permanent,  good  paying  haul.* 

"The  advertisers  promise  the  purchaser 
of  truck  or  trailer  equipment  eaploy- 
ent  to  bo  secured  from  some  long 
distance  trucking  concern  with  which 
the  advertiser  has  no  connection.  The 
adverti3or  makes  arrangements  with  the 
trucking  concern  to  employ  the  purchaser 
of  the  equipment  in  Ion;:  distance  haul- 
ing. In  other  words,  there  is  a con- 
dition precedent  to  the  socurine  of 
employment  which  is  the  purchasing  of 
a truck  or  trailer.  vVhile  the  purchaser 
of  the  equipment  is  not  obligated  to 
pay  a specified  foe  for  the  securing  of 
the  job,  nevertheless  the  advertiser  is 
compensated  for  such  services  bocauso  of 
the  fact  a sole  is  made  of  his  equipment. 

««•««« 

"«*/•  shall  appreciate  it  groatly  if  your 
offioe  socs  fit  to  ask  for  a ruling  from 
the  Attorney-  :on oral' s office  regarding 
•thin  practice." 


section  13190.  R.  3.  Mo.  1929,  in  port  provides  as 

follows: 

"!Jo  person,  firm  or  corporation  in  this 
state  shell  open,  operate  or  maintain 
an  e .ployment  office  or  agency  for  hire, 
or  \ihero  a feo  i3  chargod  to  oithor 
applicants  for  employment  or  for  holp, 
without  first  obtaining  a license  for 
the  same  from  the  state  commissioner  of 
labor  and  industrial  inspection.  * * *" 


The  right  to  charge  a person  a foe  for  operating  an 
employment  office  must  bo  dorivod  from  the  statuto  and  the  test 


rs*  Mary  dna  Craven 
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for  determining  If  one  Is  operating  an  employment  office 
depends  upon  the  facts*  .'©  have  so  advised  you  In  opinions 
dated  April  7,  1954,  and  also  on  December  7,  1933.  Th* 
opinion  written  to  you  on  Doceribor  7,  1933,  is  analogous  to 
the  present  Inquiry  and  answers  the  question  hero  under  con- 
sideration* .7e  quote  from  said  opinion: 

"v.'e  beliove  before  this  concern  would 
cone  within  the  statute  that  they  oust 
charge  and  accept  a fee  or  coupons at ion, 
either  from  the  applicant  seeking  the 
employment  or  from  tho  employer  seeking 
tho  help*  Tho  applicant  does  not  pay 
any  fee  to  bo  placed  with  those  concerns, 
nor  does  the  employer  pay  any  foe  for 
the  persons  employed*  or  the  12*00 
paid  by  the  applicant  each  applicant 
receives  a six  weeks  training  course 
in  salesmanship,  viiich  we  do  not 
beliove  would  be  considered  a feo  with- 
in the  purview  of  tho  statute*" 

Assuming  that  you  do  not  havo  a cony  of  tlxis  opinion  in  your 
files,  wo  are  attaching  horeto  copy. 


The  letter  of  tho  Better  Business  Bureau  states,  among 
other  things: 

"This  Bureau  has  rocoive::.  complaints 
against  this  type  of  advertising  for 
the  reason  that  individuals  purchase 
the  equipment,  sign  notes,  finance  it 
through  finance  companios,  and  find 
that  the  promised  employment  is  not  as 
represented,  and  a3  a result,  their 
investment  has  not  proved  satisfactory* " 


ection  13194,  R*  5.  i!o*  1929,  which  in  part  provides, 
and  to  which  wo  invite  your  attention,  reads  as  follows: 

" Bvery  person  who  shall  agree  or  promise 
or  who  shall  advertise  t rough  the 
public  press,  or  by  letter,  to  furnish 
employment  or  situations  to  any  person 
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"or  persona,  and  In  pursuance  of  such 
advertisement,  agreement  or  promise, 
shall  receive  any  money,  poraonal 
property  or  other  valuable  thing  what- 
soever, and  who  aholl  bo  guilty  of  any 
deception  to  any  person  * * * * * 

3hall  be  deemed  guilty  of  a misdemeanor, 
and  shall,  on  conviction,  ******* 

In  State  v.  Timeua,  232  Ko.  177,  1.  c*  102,  the 
Supreme  Court  of  Missouri  said,  in  discussing  the  above 
statute: 


"The  statute  is  levelled,  a ainst  throe 
classes  of  offenders:  First:  livery 
person  who  shall  agree,  promise  or 
advertise  to  furnish  employment  to 
another,  and  in  pursuance  of  the  promise, 
agreement  or  advertisement,  roceive  money, 
property  or  other  valuable  tiling,  and 
shall  be  guilty  of  any  deception  to  the 
person  applying  * * 

And  further, 

"If  It  was  intended  to  charge  the  acts 
embraced  within  the  firat  class,  then 
one  of  tho  essential  ingredients  of  the 
offense  Is  that  tho  defendant  was  guilty 
of  deception  to  the  person  applying  for 
the  employment." 


See  also. 

State  v.  Tinous,  100  Mo.  App.  510, 


COriCLUSIOK. 

It  Is  our  opinion,  from  tire  facto  stated  in  your  letter, 
that  said  concorns  are  not  conducting  an  employ. rent  agoncy. 


5- 
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Llary  Edna  Crusen 


Mowcvor,  if  they  arc  guilty  of  deception  In  advert:. sing,  even 
though  not  conducting  an  employment  agency , fhen  such  could 
be  proeecatod  under  Section  13194,  su  ra. 


Yours  very  truly. 


Jane 3 L.  iiornEostel 
Assistant  Attorney-General. 


APPROVED: 


rrmrsz — 

Attorney- General, 


COUNTY  SUP’T . OF  SCHOOLS:  It  is  not  duty  of  candidates  to  furnish 
the  ballots;  it  is  optional  with  the  county  court  to  furnish  the 
ballots  and  any  form* that  is  acceptable  to  board  of  directors  and 
chairman  and  secretary  of  annual  school  meeting  may  be  used;  would 
be  proper  for  county  court  to  supply  ballots  providing  same  has 
been  anticipated  in  estimate  under  County  Budget  Act;  if  county 
court  should  furnish  ballots,  members  would  not  be  personally 
liable* 


March  23,  1935, 
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Hon.  Joseph  C.  Crain, 
Prosecuting  Attorney, 
Christian  County, 
Ozark,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
March  14  requesting  information  regarding  the  cooing  election 
of  County  Superintendent  of  Schools.  Your  letter  is  as 
follows : 

"In  the  coming  school  election  to  be 
held  on  April  2,  1935,  there  is  to 
be  elected  a Superintendent  of  Schools 
for  the  county.  There  are  two  candi- 
dates for  this  office  in  Christian 
County  and  there  has  developed  consid- 
erable controversy  as  to  the  printing 
of  the  ballot  and  the  form  thereof* 

One  of  the  candidates  insists  that  each 
candidate  is  to  furnish  his  own  ballots 
and  that  each  candidate  shall  have  a 
separate  ballot.  The  other  candidate 
prefers  a common  ballot  with  the  name  of 
both  candidates  thereon. 

I would  like  an  opinion  from  your  office 
on  the  following  questions:  (a)  Is  it  the 
duty  of  the  county  to  furnish  ballots  for 
this  election  of  County  Superintendent  of 
Schools?  If  so,  is  it  to  be  printed  at 
the  expense  of  the  candidates  for  this 
office,  or  at  the  exponse  of  the  county? 

(b)  Is  there  any  official  form  of  ballot 
for  this  election,  or  is  it  the  duty  of 
each  candidate  to  furnish  his  own  ballot 
if  the  candidates  cannot  agree  on  any  fora? 


Hon,  Joseph  C.  Crain 
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The  office  of  County  Superintendent  of  Schools  is  of 
statutory  origin  and  we  must  therefore  be  guided  solely  by  the 
statutes  creating  th8  office  in  the  matter  of  the  election  of 
a person  to  that  office.  Section  9454,  R.S.  Mo.  1929  states 
in  part: 

"There  is  hereby  created  the  office 
of  county  superintendent  of  public 
schools  in  each  and  every  county  in 
the  state;  the  qualified  to ter s of 
the  county  shall  elect  said  county 
superintendent  at  the  annual  district 
school  westing  held  on  the  first 
Tuesday  in  April,  1923,  and  every 
four  years  thereafter;  ***♦" 

Section  9455  is  the  guide  for  the  election  returns  and 
the  duty  of  the  county  cleric  in  connection  therewith,  and 
provides  as  follows: 

"At  least  ten  days  before  the  annual 
school  meeting  in  any  year  when  a 
county  superintendent  of  public 
schools  is  to  be  elected,  the  clerk 
of  the  county  court  shall  mail  by 
registered  letter  to  the  president 
or  clerk  of  the  board  of  school  dir- 
ectors of  the  various  districts  of 
the  county  a tally  sheet  of  sufficient 
size  to  contain  the  names  of  all  the 
qualified  voters  of  such  districts, 
which  tally  sheets  shall,  so  far  as 
practical,  conform  to  the  form  of 
poll  books  set  out  in  section  10197, 

Article  2,  Chapter  61,  R.3.  1929, 
relating  to  general  elections,  and  in 
making  the  returns  of  such  election, 
the  tally  sheets  shall  be  certified 
by  the  chairman  and  secretary  of  such 
annual  school  meeting  and  attested  by 
the  members  of  the  board  of  directors 
3f  the  district,  who  may  be  present. 

The  voting  for  county  superintendent 
shall  be  by  ballot  and  all  ballots  cast 
shall  be  counted  for  the  persons  for 
whom  cast,  and  it  is  hereby  made  the 
duty  of  the  members  of  the  board  of 
directors  and  chairman  and  secretary 
of  the  annual  school  meeting  to  see 
that  each  ballot  so  cast  is  counted 
for  the  person  receiving  the  same,  and 
it  is  hereby  made  the  duty  of  the 
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chairman  of  the  annual  school 
meeting,  within  two  days  after  such 
meeting,  to  transmit  the  tally  sheets 
and  all  ballots,  in  person  or  by 
registered  letter,  to  the  clerk  of 
the  county  court;  such  ballots  to 
be  in  a sealed  package,  separate  and 
apart  from  such  tally  sheets,  such 
package  being  properly  designated. 

It  shall  be  the  duty  of  the  county 
clerk,  within  fire  days  after  the 
annual  school  meeting,  to  call  to 
his  assistance  two  Justices  of  the 
peace  or  two  qualified  voters  of  the 
county,  and  cast  up  the  rote  and 
issue  a commission  to  the  person 
receiving  the  highest  number  of  votes, 
for  which  commission  he  shall  receive 
a fee  of  one  dollar  to  be  paid  by  the 
person  commissioned,  ***** 


It  is  to  be  noted  that  in  Section  9455,  supra,  it  is 
the  duty  of  the  county  clerk  to  mail  by  registered  letter  to  the 
clerk  of  the  board  of  school  directors  a tally  sheet,  which 
should  conform  to  the  form  used  in  the  poll  books.  As  to  the 
ballots  the  section  states:  "The  voting  ***  shall  be  by  ballot 
and  all  ballots  cast  shall  be  counted  for  the  persons  for  whom 
cast,  and  it  is  hereby  made  the  duty  of  the  members  of  the  board 
of  directors  and  the  chairman  and  secretary  of  the  annual  school 
meeting  to  see  that  each  ballot  so  cast  is  counted  for  the  person 
receiving  the  same.****" 

There  is  no  statement  in  this  section  making  it  the  duty 
of  the  county  court,  or  the  candidates  themselves,  to  furnish 
the  ballots,  for  the  reason  that  it  is  made  the  mandatory  duty 
of  the  officers  in  charge  of  the  election  to  see  that  each  ballot 
is  counted  for  the  person  receiving  the  same;  we  therefore  con- 
clude that  there  is  no  special  form  of  ballot  required  and  that 
the  officers  in  charge  of  the  school  district  election  may  permit 
a voter  to  use  any  ballots  which  the  officers  in  charge  may 
select.  The  candidates  themselves  may  offer  a form  of  ballot, 
which,  if  accepted  by  the  officers  in  charge  of  the  school  dis- 
trict election,  might  be  used. 

We  cannot  read  anything  in  the  statute  which  would  prevent 
the  county  court,  if  it  so  desired,  from  supplying  the  ballots 
for  the  election,  and  in  order  to  affect  a uniform  ballot,  we 
believe  it  would  be  proper  for  the  county  court  to  supply  the 
same,  providing  this  has  been  anticipated  in  the  estimate  under 
the  County  Budget  Act  and  especially  Class  2 relating  to  costs 
of  elections. 
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If  the  county  court  should  furnish  the  ballots,  ve  do 
not  believe  that  it  would  involve  them  personally  or  make  the 
members  thereof  in  any  wise  personally  liable.  In  other  words, 
it  is  the  opinion  of  this  department  that  the  county  court 
may  furnish  the  ballots  if  it  so  desires,  or  it  may  refuse  to 
do  so,  the  same  being  merely  optional  with  them. 

Under  the  statute  creating  the  office  of  county  super- 
intendent of  schools,  there  is  no  primary  election,  the  election 
of  a county  superintendent  of  schools  to  be  conducted  along 
with  and  as  a part  of  the  annual  school  district  meeting  held 
in  April,  and  the  person  receiving  the  highest  number  of  votes, 
regardless  of  party  affiliation,  is  declared  elected  to  the 
office. 


As  stated  above,  we  cannot  read  into  the  statute  that 
any  particular  form  of  ballot  is  to  be  used.  The  duty  of  con- 
ducting the  election  in  a legal  manner  is  upon  the  members  of 
the  board  of  directors  and  the  chairman  and  secretary  of  the 
school  meeting.  In  the  absence  of  fraud,  it  is  the  opinion  of 
this  department  that  the  vote  of  any  school  district  is  legal 
regardless  of  the  form  of  ballot,  and  again  we  say  it  is  not 
the  duty  of  the  candidates  to  furnish  the  ballots.  It  is 
optional  with  the  county  court,  if  it  desires  so  to  do,  to 
furnish  the  ballots  and  any  form  of  ballot  may  be  used  so  long 
as  the  same  is  acceptable  to  the  members  of  the  board  of  dir- 
ectors and  the  chairman  and  secretary  of  the  annual  school 
meeting. 

We  are  enclosing  herewith  copy  of  an  opinion  reeently 
rendered  to  the  Hon.  Mark  Wilson,  Prosecuting  Attorney  of  Henry 
County,  wherein  the  question  of  party  platforms  and  tickets 
1 3 discussed,  and  trust  the  same  may  be  of  benefit  to  you. 


Respectfully  submitted. 


OLUV^R  W.  NOLEN, 
Assistant  Attorney  General 


APPROVED: 

Re?  ispfgnr 

Attorney  General. 
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LABOR!  Acceptance  of  v.agner-Peyser  Law  by  Missouri  does  not  require 
all  of  the  Labor  Department  to  come  tnder  federal  supervision 
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FILED 


Mrs.  Mary  £dna  Cruzen,  Director, 
Missouri  state  Employment  service, 
Jefferson  City,  Missouri. 


Dear  Mrs.  Cruzen: 

Tbls  will  acknowledge  receipt  of  your  Inquiry  vhloh  Is 
as  follows: 

"Does  tbe  acceptance  of  tbe  Tagaer- 
Peyser  lav  by  tbe  State  of  Missouri 
have  tbe  effect  of  requiring  that  tbe 
administration  of  all  public  employ- 
ment agencies,  Including  tbe  latlonal 
Ret,*, loymeut  oervios,  beiin  tbe  control 
of  tbe  state  tbrougn  tbe  Labor  com- 
missioner . * 

Senate  Bill  Mo.  blO,  known  as  tbe  Wagner-Peyser  Act, 
Public  Mo.  30,  73d  Congress,  46  Jtat.  113,  among  other  things, 
provides: 


"Bsc.  3.  (a)  It  6ball  be  tbe  province 
and  duty  of  tbe  bureau  to  promote  and 
develop  a national  system  of  employment 
offices  for  sen,  women,  and  juniors  wbo 
are  legally  qualified  to  engage  in  gain- 
ful occupations,  to  maintain  a veterans' 
service  to  be  devoted  to  securing  employ- 
ment for  veterans, to  maintain  a farm 
placement  service,  to  maintain  a public 
employment  service  for  the  District  of 
Columbia  and,  In  tne  manner  hereinafter 
provided,  to  assist  in  establishing  and 
maintaining  systems  of  public  employment 
ofricee  in  tbe  several  states  and  tbs 
political  subdivisions  thereof  In  which 
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there  shall  be  located  a veterans' 
employment  service.  The  bureau  shall 
also  assist  In  coordinating  the  public 
saployasnt  offices  throughout  tns  country 
and  In  increasing  their  usefulness  oy 
developing  and  prescribing  minimum  standards 
of  efficiency,  assisting  them  In  meeting 
problems  peculiar  to  their  localities,  pro- 
acting  uniformity  In  their  administrative 
and  statistical  procedure,  furnishing 
and  publishing  Information  as  to  oppor- 
tunities for  employment  and  other  Inform- 
ation of  value  In  the  operation  of  the 
system,  ana  maintaining  a system  for  clearing 
labor  between  the  several  states. a 

section  4 provides  that  in  order  for  a state  to  obtain 
the  benefits  of  the  appropriation  carried  In  the  act,  the 
state 


"shall,  through  Its  legislature,  accept 
the  provisions  of  this  Act  and  designate 
or  authorize  the  creation  of  a State  agency 
vested  with  all  posers  neo-  ssary  to 
oooperate  with  the  United  8tates  Employment 
Service  under  this  Aot.  • 

Section  5 provides,  Inter  alle: 

"No  payment  shall  be  made  In  any  year 
out  of  the  amount  of  euoh  appropriations 
apportioned  to  any  State  until  an  equal 
sum  has  been  appropriated  or  otnervlse 
made  available  for  that  year  by  the  State, 
or  by  any  agency  thereof.  Including 

appropriations  made  by  local  eubdl visions, 
for  tns  purpose  of  maintaining  public  em- 
ployment offloes  as  a part  of  a State- 
controlled  system  of  public  employment 
offices.  • 
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Jectiou  7 provides  that  the  federal  director,  uncer  the 
Act,  shall  have  authority  to  inquire  and  ascertain  whether  the 
State  has  accepted  the  provisions  of  the  Act  and  "designated  or 
authorised  the  creation  of  an  agency  to  cooperate",  and  what  amounts 
have  been  made  available  by  the  "state  and  by  any  agency  thereof, 
Including  appropriations  made  by  local  eubdi visions,  in  compliance 
with  the  provisions  of  section  5 of  this  Act." 

Section  8 provides  that  any  State  desiring  to  receive 
the  benefits  of  the  Aot  "shall,  by  the  agency  designated  to  oooperate 
with  the  United  States  Employment  Service,  submit  to  the  director" 
oertaln  detailed  plane  under  the  provisions  of  the  Act,  and  that  if 
the  particular  State  has  a bo^rd,  department,  etc.,  charged  with  the 
administration  of  lave  for  vocational  rehabilitation,  etc.,  suoh 
plans  "shall  Include  provision  for  cooperation  between  euoh  board, 
department,  or  agency  and  the  agenoy  designated  to  cooperate  with 
the  United  states  Smpldyment  Service  under  this  Act." 

Section  9 provides  that  the  State  agency  cooperating 
with  the  United  States  Employment  Service  ehall  make  reports  thereto 
as  may  be  prescribed  by  the  federal  dlreotor.  It  further  provides 
that  it  shall  be  the  duty  of  the  said  dlreotor  to  "ascertain  whether 
the  system  of  public  employment  offices  maintained  in  each  State 
is  conducted  in  accordance  with  the  rules  and  regulations  and  the 
standards  of  efficiency  prescribed  by  the  director",  etc.,  and  that 
the  dlreotor  may  revoke  any  further  oertlfloate  on  hie  determination 
that  the  cooperating  State  agency  has  not  properly  expended  the 
moneys  appropriated  by  either  the  federal  government  or  the  state 
and  local  communities  under  the  Aot. 

Section  12  provides  that 

"The  director,  with  the  approval  of  the 
Secretary  of  Labor,  is  hereby  authorised 
to  make  such  rules  and  regulations  as  may 
be  necessary  to  oarry  out  the  provisions 
of  this  Act.  • 

By  the  provisions  of  House  Bill  Mo.  54,  which  has  been 
finally  passed  and  signed  by  the  Governor  (without  emergency  clause), 
Missouri  accepted  the  provisions  of  said  federal  Act. 

Section  13187  thereof  says: 
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• 'Tne  commissioner  of  labor  and  In- 
dustrial lnspeotlon  shall  organize 
and  establish  in  all  cities  in  Missouri ' 
or  a certain  size,  and  in  such  other  cities, 
to*ns  and  villages  'as  he  may  desm  necessary, 
a free  public  employment  bureau',  etc." 

Re  have  set  out  somewhat  in  extenso  the  provisions  of  the 
federal  Act  establishing  a national  employment  system,  and  it  may 
be  observed  from  its  provisions  that  it  is  entirely  consistent  with 
the  construction  of  its  being  only  a part  of  the  official  machinery 
of  the  labor  department,  which  worts  in  conjunction  with  the  State 

labor  department  insofar  as  its  provisions  go. 

« " 

It  nowhere  states  that  all  of  the  operations  of  the 
labor  department  of  a State  shall  be  under  and  administered  by 
the  State  agency  oreated  to  administer  the  provisions  of  the  federal 
»ct. 


In  fact,  in  Section  5 it  states  that  certain  things 
art  to  be  done  "as  a part  of  the  state-controlled  system, * 

In  Section  7 said  lot  provides  that  the  federal  director 
shall  inquire  and  ascertain  whether  the  State  has  "designated  or 
authorized  the  oreatlon  of  an  agency  to  cooperate. * 

Section  9 speaks  of  the  State  agenoy  coopsiatlng  with 
tne  federal  agency  as  to  certain  things. 

Under  the  provisions  of  beotlon  13  of  the  federal  Act, 
the  federal  dlreotor,  with  the  approval  of  the  Secretary  of 
Labor,  is  authorised  to  make  rules  and  regulations  that  may  be 
necessary  to  car  y out  the  provisions  of  the  Act. 

Under  that  power  eo  conferred,  we  are  inclined  to  think 
that  eald  authorities  could  promulgate  a ruling  requiring  that  ths 
administration  of  all  public  employment  agencies  be  in  control  of 
ths  State  through  the  labor  commissioner  as  a condition  precedent 
to  the  granting  or  allocation  of  the  federal  moneys  to  this  State 
under  the  Act. 
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Repeals  by  implication  are  not  favored  and  courts,  If 
possible,  will  construe  prior  and  subsequent  related  acts  to  oaks 
both  effective.  State  ex  rel.  Turner  v.  Penman,  283  3.  V.  498, 

220  Mo.  App.  193. 

If  the  federal  Act  in  terms  provided  that  tne  administration 
of  all  public  employment  agencies  of  the  State  should  be  under  con- 
trol of  the  state  labor  commissioner,  it  would  be  open  to  serious 
objections  as  going  beyond  the  power  of  the  federal  government. 

We  think  that  said  Act  makes  no  attempt  to  do  so,  but 
merely  provides,  as  it  appropriately  may,  that  if  the  particular 
State  is  going  to  be  permitted  to  share  in  the  federal  moneys  so 
appropriated,  it  shall  come  within  the  provisions  of  the  Act,  shall 
acctpt  the  provisions  thereof,  etc.,  and  if  it  falls  to  do  that, 
then  the  federal  money  will  be  withheld  from  such  State. 

The  passage  of  the  lav  by  the  State  of  Missouri  known 
as  House  Bill  lo.  54  constitutes  the  itate  Department  of  Labor 
and  Industrial  Inspection  the  state  agency  of  Missouri  for  the  pur- 
pose of  administering  in  conjunction  *lth  the  federal  officials  the 
national  reemployment  Act* 


COMCLUSIuM. 

Ve  are  of  the  opinion  that  the  acceptance  by  the  9tate 
of  Missouri  cf  the  provisions  of  the  ftagner- Peyser  Law  does  not 
have  the  effect  of  requiring  that  the  administration  of  all  public 
employment  agenciea  shall  be  under  the  control  of  the  3tate  through 
the  3tatt  -abur  Commissioner. 


Tour 8 very  truly, 


DKA ML  9/.T80M, 

Assistant  Attorney-General. 

APPROVED: 


JOHH  *.  HOFTmAH,  Jr., 
Acting  Attorney  General 
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Wagner- Fey ser  Bill  does  not  require  civil  service  for 
the  Missouri  State  Employment  Service. 
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Mrs.  Mary  Edna  Cruzen,  Director, 
Missouri  State  i&aployment  Service, 
Jefferson  City,  Missouri. 


Dear  Mrs.  Cruzen: 


This  will  acknowledge  receipt  of  your 
Inquiry,  which  is  in  part  as  follows: 

"Under  the  provision  of  the 
lfagner-Peyaer  Bill,  can  the 
Director  of  the  United  states 
Employment  Service  require  the 
State  of  Missouri  to  accept  the 
Merit  System  (or  civil  service) 
as  a provision  for  appointment 
to  the  staff  of  the  Missouri 
State  Employment  service?" 

In  an  opinion  rendered  you  by  this  department 
under  date  of  June  13,  1935,  the  provisions  of  donate  Bill 
Mo.  510,  known  as  the  ’.7agner~Peyser  ^et , public  No.  30,  73rd 
Congress,  46  Stat.  113  (hereinafter  referred  to  as  the  act), 
establishing  a National  Employment  System, were  taken  up  and 
discussed. 

Section  4 provides  that  in  order  for  a state 
to  obtain  the  benefits  of  the  appropriation  carried  in  the  act, 
the  state  "shall,  through  its  legislature,  accept  the  provisions 
of  this  .uot  and  designate  or  authorize  the  creation  of  a state 
agency  vested  with  all  powers  necessary  to  cooperate  with  the 
United  States  Employment  Service  under  this  Act." 

By  the  provisions  of  House  Bill  No.  54,  which 
has  been  finally  passed  and  signed  by  the  Governor  (without  an 
emergency  clause),  the  state  of  Missouri  aocepted  the  provisions 
of  said  Act.  Section  13188  thereof  says: 
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' "The  state  of  Missouri  hereby 

accepts  the  provisions  of  the 
Act  of  Congress  approved  June  6, 

1933,  entitled  f.tdn  .act  to  provide 
for  the  establishment  of  national 
employment  system  and  for  coop- 
eration with  the  states  in  the 
promotion  of  such  system,  and 
for  other  purposes.* " 

Section  9 of  the  Act  provides  that  the  Director 
of  the  United  states  j&aployment  Service  may  withhold  benefits 
under  the  act  vhere  the  state  fails  to  comply  with  his  rules 
and  regulations  and  standards  of  efficiency,  thus: 

"Each  state  agency  cooperating 
with  the  United  states  Employment 
Service  under  this  Act  shall  make 
such  reports  concerning  its 
operations  and  expenditures  as 
shell  be  prescribed  by  the  director. 

It  shall  be  the  duty  of  the  director 


ector  may  revoke  any  existing 
certificates  or  withhold  any  further 
certificate  provided  for  in  Section 
7,  whenever  he  shall  determine,  as 
to  any  state,  that  the  cooperating 
state  agency  has  not  properly 
expended  the  moneys  paid  to  it  or 
the  moneys  herein  required  to  be 
appropriated  by  such  state,  in  accord- 
ance with  plans  approved  under  this 

ACt." 

Section  12  of  the  Act  provides: 

"The  director,  with  the  approval 
of  the  secretary  of  Labor,  is  hereby 
authorized  to  make  such  rules  and 
regulations  as  may  be  necessary  to 
carry  out  the  provisions  of  this 
Act." 
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He  assume  from  your  inquiry  that  the  Director,  with 
the  approval  of  the  Secretary  of  Labor,  adopted  a rule  requir- 
ing the  use  of  the  Merit  System  (or  civil  service)  as  an 
incident  to  appointment  to  state  employment  agencies  affiliated 
with  the  United  states  employment  service.  Your  question  is 
whether,  under  the  terms  of  the  ?/agner-Peyser  Act,  the  Director 
can  require  the  State  of  Missouri  to  aocept  such  rule. 

This  department  requested  the  Attorney  General  of  the 
United  States  to  render  us  an  opinion  as  to  the  validity  of 
the  regulation  herelnunder  consideration.  We  were,  however, 
unable  to  obtain  this  opinion  and  it  therefore  becomes  our 
duty  to  determine  whether  or  not  this  regulation  is  within  the 
scope  of  the  *.ct. 

Section  2 of  the  '.Vagner-Peyser  Act  provides  in  part 
as  follows: 

"The  Secretary  of  Labor  is  author- 
ized, without  regard  *o  the  civil 
service  laws,  to  appoint  and, 
without  regard  to  the  Classification 
~ct  of  1923,  as  amended,  to  fix  the 
compensation  of  one  or  more  assistant 
directors  ****** 

It  will  be  seen  from  the  very  provisions  of  the  Act 
Itself  that  it  was  not  the  intention  of  Congress  that  the 
civil  service  laws  should  apply  with  reference  to  appointments 
under  the  VJagner-Peysor  ~ct.  section  4 of  the  act  provides: 

"In  order  to  obtain  the  benefits 
of  appropriations  apportioned 
under  Section  5,  a state  shall, 
through  its  legislature,  accept 
the  provisions  of  this  Act  and 
designate  or  authorize  the  oreatlon 
of  a State  agency  vested  with  all 
powers  necessary  to  cooperate  with 
the  United  States  Employment  Ser- 
vice under  this  jLCt." 

In  view  of  this  section  of  the  ^.ot,  there  can  be 
no  question  but  that  the  Missouri  State  J&nployment  Service  is 
a State  agency  and  not  a branch  of  the  Federal  Government. 

•Yhile  it  is  true  that  Sections  9 and  12  of  the  ^ct 
give  to  the  Director  of  the  United  States  Employment  service 
power  to  make  regulations,  this  power  does  not  have  the  effect 
of  endowing  the  Director  with  the  power  to  legislate  or  in 
any  manner  amend  the  ^.Ot. 


iirs.  alary  ^dna  Cruzen 


August  \5,  1935, 


In  the  ease  of  International  Railway  Commission  ▼. 
Davidson,  66  L.  Ed.  341,  Mr.  Justice  Braudels,  In  passing 
on  the  power  of  the  Secretary  of  the  Treasury  to  make 
regulations,  said: 

"Section  161  does  not  oonfer 
upon  the  Secretary  any  legis- 
latlwe  power  * * * a regulation 
to  be  walld,  must  be  reasonable 
and  must  be  consistent  with 
law." 

In  the  rery  recent  oase  of  killer  ▼.  United  States, 
79  L.  Sd.  478,  hr.  Justice  Sutherland  said  with  respect  to 
an  administrative  regulation: 

"It  Is  invalid  because  not 
within  the  authority  conferred 
by  the  statute  upon  the  director 
* * * * to  make  regulations  to 
oarry  out  the  purposes  of  the 
Act  * * * The  only  authority 
conferred,  or  which  could  be 
conferred  by  the  statute.  Is  to 
make  regulations  to  carry  out 
the  purposes  of  the  Act— not  to 
amend  it." 


CjMCLUSIOH 

In  view  of  the  foregoing,  it  is  the  opinion  of 
this  department  that  the  Director  of  the  United  States 
Employment  Service,  under  the  authority  conferred  upon  him 
by  the  ?/agner-Peyser  Act,  does  not  have  the  power  to  require 
the  State  of  Missouri  to  accept  the  Merit  System  (or  civil 
service)  as  a provision  for  appointment  to  the  staff  of  the 
Missouri  State  Employment  Service. 


Respectfully  submitted. 


JOHN  fl.  HOFFkAh,  Jr., 
assistant  Attorney  General. 

APPROVED: 


■SoTMcEIffRI^ 
Attorney  General. 


I 


NOTARIES  PUBLIC:  Notaries  public  are  not  precluded 

from  taking  acknowledgments  for 
applicants  to  the  Old  Age  Assistance 
Board,  even  though  such  Notary  be 
a member  of  the  Board. 


August  29,  1935 

FILED 


Pear  Sir: 


This  department  is  in  receipt  of  your  letter 
of  august  20  wherein  you  make  the  following  Inquiry t 

"A  member  of  the  Old-Age  Pension 
conrit  to  a of  this  County  has  re- 
quested me  to  ask  your  opinion  as 
to  whether  or  not  she,  being  a 
member  of  the  Old-Age  Pension 
Commission  of  this  County  would  be 
entitled  to  use  her  notarial  seal 
in  making  out  affidavits  contained 
in  the  applications  for  such  pension# , 
and  charge  therefor." 


The  section  dealing  with  the  general  powers  and 
duties  of  a notary  public  is  11759  Revised  Statutes  Mis- 
souri 1929,  which  is  as  follows! 

" ihey  may  administer  oaths  and  affirma- 
tions in  all  matters  incident  or  belong- 
ing to  the  exercise  of  their  notarial 
offices.  Ihey  may  receive  the  proof  or 
acknowledgment  of  all  Instruments  of 
writing  relating  to  conraerce  and  navi- 
gation, take  and  eertify  relinquishments 
of  dower  and  conveyances  of  real  estate 
of  married  women;  the  proof  or  acknowledg- 
ment of  deeds,  conveyances,  powers  of  attorney 
and  other  Instruments  of  writing, in  like 
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cases  and  in  the  same  manner  and  with 
like  efiect  as  clerks  of  coarts  of  re- 
cord are  authorised  by  lav;  take  and 
certify  depositions  and  affidavits 
and  administer  oaths  and  af Urinations , 
and  take  and  perpetuate  the  testimony 
of  witnesses,  in  like  cases  and  in 
like  manner  as  Justices  of  the  peace 
are  authorised  by  lav;  make  declarations 
and  protests,  and  certify  the  truth 
thereof  under  their  official  seal, 
concerning  all  matters  by  them  done  by 
virtue  of  their  offices,  and  shall  have 
all  the  power  and  perform  all  the 
duties  of  register  of  boatmen •" 


ihere  is  no  provision  in  the  above  seotlon  which 
would  prohibit  a member  of  the  County  Old  Age  Assistance 
board  from  acknowledging  affidavits  in  connection  with 
applications  for  old  age  pensions. 

While  the  law  recognises  a notary  public  as  a pub- 
lic officer,  the  Constitution  and  statutes  appear  to  exempt 
notaries  public  from  the  provisions  relating  to  a person 
holding  two  offices.  This  is  especially  true  in  beet ion 
18  of  Article  IX  of  the  Constitution,  likewise.  Section  12 
of  Article  IV. 

In  the  case  of  • ood  ▼.  City  of  Kansas  City  162 
jn o.  303,  it  was  held  that  a clerk  in  a municipal  office 
was  not  estopped  from  claiming  fees  for  services  rendered 
as  a notary  public,  by  having  received  his  compensation 
in  his  employment  as  clerk,  and  that  in  the  absence  of  any 
agreement  to  the  contrary  a city  is  not  entitled  to  fees 
for  services  rendered  ty  its  employee  as  a notary  public 
during  the  city* a office  hours. 


COHCLUSIGM 

The  act  of  administering  oaths , applying  seal  and 
charging  a fee  therefor  is  separate  and  distinct  from  the 
duties  of  the  members  of  the  County  Old  Age  Assistance 
board.  It  is  the  opinion  of  this  department  that  there 
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is  no  legal  prohibition  which  would  prohibit  said 
member  in  carrying  out  the  rights  and  duties  as  a 
notary  public,  regardless  of  the  fact  that  she  is  a 
member  of  the  £0&rd  to  which  the  applicant  has  filed 
application  for  old  age  assistance. 


Respectfully  submitted. 


OLLIVKK  W.  HOLES 

Assistant  Attorney  General 


APPROVED* 


TCBTmof'gMAH,  Jr. 

(Acting)  Attorney  General. 


OWMiLC 


MO.  STATE  EMPLOYMENT  SERVICE:  No  prohibition  against  using  state 
money  for  legitimate  expenses  without  reference  to  whetv-r  such 
expended  sums  are  on  concurrent  basis  with  Federal  ma.  . expendi- 
tures for  given  period. 


august  29,  1935. 


Mrs.  Mary  Edna  Cruzen,  Director, 
Missouri  State  Employment  service, 
303  Capitol  Building, 

Jefferson  City,  Missouri. 


Dear  Mrs.  Cruzen: 


This  department  is  in  receipt  of  your 
letter  of  ^ugust  22  regarding  the  construction  of  Sections  29 
and  29a,  Lavs  of  Missouri,  1935,  page  101,  and  section  15189, 
Laws  of  Missouri,  1935,  page  288. 

We  have  studied  the  provisions  of  these 
sections  as  passed  by  the  58th  General  assembly  of  the  state 
of  Missouri  and  do  not  find  In  them  any  command  of  the  Legis- 
lature that  the  state,  local  and  federal  funds  be  expended 
concurrently. 

While  it  is  true  that  the  $50,000  appro- 
priated in  Section  29  heretofore  referred  to  was  appropriated 
for  the  purpose  of  maintaining  employment  offices  in  conjunction 
with  aid  from  the  federal  Government,  there  is,  nevertheless, 
in  our  opinion,  no  prohibition  contained  therein  against  the 
expending  of  the  state  money  for  the  purpose  of  maintaining 
employment  offices  and  meeting  current  legitimate  expenditures 
and  payrolls  of  these  offices  without  reference  to  whether 
such  expended  sums  are  on  a concurrent  basis  with  federal 
matched  expenditures  for  a given  month  or  period. 


Respectfully  submitted. 


JOHN  W.  HUFFMAN,  Jr., 
(Acting)  Attorney  General. 


JVH:aB 


HOTELS:  — ) An  apartment  hotel,  haring  10  oi  more  roome 

} held  out  to  the  public  to  be  a place  where 
) sleeping  accommodations  arenfumiahed  for  pay. 
STATE  BOARD  OF  HEALTH:)  cones  withinf  meaning  of  Sec.  13091,  R.S.  1929 
) and  is  liable  for  inspection  fee. 


'V 

October  10,  1935.  ( 


Mr*  Robt.  A.  Cum  .ins 

The  State  Board  of  Health  of  Kissourl 

Jeffernon  City^  Missouri 


Dear  Sir: 


This  will  acknowledge  your  letter  of  re- 
cent date  requesting  an  opinion  from  thie  office 
which  reads  as  follows: 

HIn  order  that  the  inspectors  of 
this  department  may  deal  properly 
with  oert&in  types  of  apartment 
hotel 8 with  reference  to  inspec- 
tion and  collection  of  license 
fees,  we  should  be  pleased  to  have 
your  office  render  an  opinion  on 
Section  13091,  R.  S.  Missouri  1939, 
with  a view  of  answering  the 
question  as  to  whether  or  not  an 
apartment  hotel  suoh  as  the  one 
represented  by  the  enclosed  let- 
ter will  come  under  the  above  sec- 
tion. 

* ?e  are  enclosing  for  your  informa- 
tion a letter  iust  received  from 
the  Park  Lane  Apartment  Hotel  in 
Kansas  City,  in  whose  case  we  desire 
to  render  a fair  and  Just  treatment 
on  the  matter  of  hotel  license  fee." 

Your  attention  is  directed  to  "Section  13091, 
of  ' . 3.  Mo.  1939t  relating  to  buildings  that  are  defined 
as  being  hotels.  3aid  section  reads  as.  follows: 
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"That  every  building  or  other  structure 
kept,  used,  maintained,  advertised  or 
held  out  to  the  public  to  be  a place 
where  sleeping  ocomaodations  are 
furnished  for  pay  to  transient  or  oer- 
manent  guests,  in  which  ten  or  more  rooms 
are  furnished  for  the  accommodation  of 
such  guests,  whether  with  or  without  meals, 
shall  for  the  purpose  of  this  article  be 
deemed  a hotel,  and  upon  proper  applica- 
tion the  food  and  drug  commissioner  shall 
issue  to  such  above  described  business  a- 
license  to  oonduot  a hotel!  Provided, 
that  it  shall  be  unlawful  for  the  owner 
of  any  suoh  building  or  other  etrueture 
to  lease  or  let  the  same  to  be  used  as 
a hotel  until  the  same  has  been  lnsoeoted 
and  approved  by  the  food  and  drug  com- 
missioner." 


It  le  plain  from  the  reading  of  the  above  section  of 
the  statute  that  every  building  or  structure  kept,  used, 
maintained,  advertised  or  held  out  to  the  publio  to  be 
a place  where  sleeping  accommodations  are  furnished  for 
pay  to  transients  or  oermanent  guests,  in  whloh  ten  or 
more  rooms  are  furnished  for  the  accommodation  of  such 
gudste,  with  or  without  meals,  shall  be  deemed  a hotel. 

Under  the  provisions  of  Seotion  13094.  R.  3.  Mo.  1939, 
the  oarlor,  dining  room,  kltohen  and  office  shall  be  con- 
strued to  mean  guest  rooms.  The  rooms  aforementioned 
shall  be  induced  for  the  purpose  of  determining  whether 
a building  or  struoture  has  ten  or  more  rooms  for  the 
accommodation  of  guests. 


The  term  "apartment  hotel",  in  reoent  years,  has 
literally  become  a misnomer  Inasmuch  as,  in  the  beginning, 
an  apartment  hotel  meant  a place  where  separate  ana  In- 
dividual apartments  were  leased  or  rented  without  house- 
keeping facilities.  To-day,  apartment  hotels  furnish 
aocommodatlons  for  oersons  desiring  to  have  cooking  facili- 
ties and  for  those  who  do  not  care  for  suoh  facilities. 

If  apartment  hotels  furnish  accommodations  to  persons  who 
are  transients  or  permanent  guests  with  housekeeping  and 
non- housekeeping  faoilitles,  the  operator  of  an  apartment 
hotel  would  oome  within  the  ourview  of  Seotion  13091. 
euora,  provided  there  be  ten  or  more  rooms  In  the  building 
or  struoture. 
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• * e 

It  is  the  opinion  of  this  department  that  apartment 
hotels  renting  and  leasing  apartments  with  non- housekeeping 
and  housekeeping  facilities  to  permanent  or  transient 
guests,  which  apartment  hotel  has  ten  or  more  rooms  kept, 
used,  maintained,  advertised  or  held  out  to  the  public, 
to  be  a place  where  sleeping  accommodations  are  furnished 
for  pay,  shall  be  deemed  a hotel  within  the  meaning  of 
Section  13091,  supra. 


Respectfully  submitted. 


RUSSELL  C.  STONE 

Assistant  Attorney-General. 

APPROVED: 


imnrwmKwrir. 

(Acting)  Attorney-General. 


✓ 
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TAXATION:  Real  estate  not  exempt  from  taxation,  although 

income  used  for  purely  charitable  purposes. 

? 


October  28,  1935 


Mr.  Walter  A.  Graven 
Secretary 
Masonic  bodies 
xcelsior  Springs,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter  of 
October  15  in  wrJLch  you  request  an  opinion  of  this  Depart- 
ment on  the  question  therein  submitted,  which  letter  is 
as  follows! 


"Our  Lodge  through  the  will  of 
one  of  its  members  came  into 
possession  of  various  properties, 
among  them  a business  building  in 
this  city. 

In  his  will  he  specified  that  all 
property  be  placed  in  endowment  fund 
and  only  the  Income  from  such  endow- 
ment was  to  be  used  for  maintenance 
or  upkeep  of  the  Cemetery,  the  land 
for  which  he  had  purchased  and  gave 
to  the  Lodge* 

following  his  will,  all  rents  from 
this  property  goes  into  the  main- 
tenance fund  of  the  Masonic  Cemetery 
and  no  part  of  it  reaches  the  Lodge 
for  use  in  any  other  manrer. 

The  County  Court  of  this.  Clay  County, 
claim  because  the  property  is  Income 
property,  not  used  for  Masonic  Lodge, 
it  is  subject  to  taxes,  and  we  have 
been  paying  these  taxes,  which  amounji 
to  approximately  $170.00  per  year,  «Ve 
do  not,  however,  agree  with  this  position 
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because  the  funds  are  used  for 
benevolent,  charitable  and  ceme- 
tery purposes  (cemetery  such  aa 
described  herein) 

I wish  you  would  write  us  Just  the 
situation  as  to  the  application  of 
the  laws  governing  such  interests, 
and  if  your  c one lus Ions  are  favorable. 
Inform  the  County  Court  that  this 
property  may  be  removed  from  taxable 
real  estate. 

*ith  all  i ood  wishes,  1 am." 


We  also  have  before  us  the  Mill  mentioned  In  your 
letter,  namely,  the  will  of  William  £.  rteck,  dated  July  12, 
1928,  and  a certain  contract  entered  Into  October  18,  1926, 
by  and  between  the  aforesaid  William  £.  Steok  and  Clay  Lodge 
Mo.  207,  A.  F.  & A.  M.,  xcelslor  Springs,  Missouri. 

From  the  above  Instruments  and  your  letter  we  assume 
that  the  above  Lodge,  or  Its  trustees,  has  the  title  to  various 
properties  and  a business  building  In  Kxcelslor  Springs,  Mis- 
souri; that  the  Income  derived  from  said  properties  are,  under 
the  terms  of  the  last  wtll  and  testament,  to  be  used  for  the 
maintenance  and  upkeep  of  the  Masonic  Cemetery  created  by  the 
aforesaid  Stack,  and  which  we  may  assume  for  the  purposes  of 
this  opinion  to  be  "for  purposes  purely  charitable." 

Ihe  question  then  Is  whether  or  not  real  estate,  owned 
by  the  lodge  or  Its  trustees  mentioned  above,  which  Is  rentod 
out  and  the  Income  of  which  Is  used  for  the  maintenance  and  up- 
keep of  the  cemetery  aforesaid.  Is  exempt  from  taxation.  In 
arrtvlng  at  a correct  solution  of  this  matter  we  must  look  to 
the  Constitution  of  Missouri  and  the  statutes  relating  to  tax 
exemptions  and  the  construction  of  same  as  given  by  our  courts. 
Section  6,  Article  X of  the  Missouri  Constitution  provides  aa 
follows i 


"'Ihe  property,  real  and  personal, 
of  the  State,  counties  and  other 
municipal  corporations,  and  ceme- 
teries, shall  be  exempt  from  taxa- 
tion. Lots  In  incorporated  cities 
or  towns,  or  within  one  mile  of  the 
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llmits  of  any  such  city  or  town,  to 
the  extent  of  one  acre,  and  lota  one 
mile  or  more  distant  from  such  cities 
or  towns,  to  the  extent  of  five  acres, 
with  the  buildings  thereon,  may  be  ex- 
empted from  taxation,  when  the  same  are 
used  exclusively  for  religious  worship, 
for  schools , or  for  purposes  purely 
charitable;  also,  such  property,  real 
or  personal,  as  may  be  used  exclusively 
for  agricultural  or  horticultural  so- 
cieties: Provided,  That  such  exemptions 
shall  be  only  by  general  law.n. 


And  the  pertinent  parts  of  Section  9749,  H,  S.  Mo. 
1929,  which  follows  almost  the  precise  language  of  Section 
6,  Article  X,  provides  as  follows: 

n,fhe  followln  subjects  are  exempt 
from  taxations 

»**»*««»»*«»«**** 

sixth,  lots  In  Incorporated  cities 
or  toms,  or  within  one  mile  of  the 
limits  of  any  such  city  or  town,  to 
the  extent  of  one  acre,  and  lota  one 
mile  or  more  distant  from  aueh  cities 
or  towns,  to  the  extent  of  five  acres, 
with  the  buildings  thereon,  when  the 
same  ore  used  exclusively  for  religious 
wore  lp,  for  schools  or  for  purposes 
purely  charitable,  shall  be  exempted 
from  taxation  for  atate,  county  or 
local  purposes." 


In  the  construction  of  laws  exempting  property  from 
taxation  there  la  one  cardinal  principle  that  stands  out, and 
that  la  that  such  provisions  of  the  constitution  and  statutes 
must  be  strictly  construed. 

In  the  case  of  State  ex  rel.  St.  Louis  Y.  M.  C.  A. 
v.  Gehner  11  S.  (2d)  90,  1.  c.  34,  the  Missouri  Supreme 
Court,  In  a leadin  case  on  this  subject,  said  the  followings 

" Taxation  la  a sovereign  right  of  the 
atate,  and  the  abandonment  of  the  right  to 
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exerclse  It  can  never  be  presuned;  but  the 
intention  to  abandon  It  must  appear  In  the 
most  clear  and  unequivocal  terms ,as  vas 
twice  8a id  by  this  court  in  early  decisions 
and  reiterated  in  later  declsions.Lexlngton 
v.Aull,30  Mo.loc .cit.487 ; Pacific  Railroad  v. 
Cass  County ,53  Mo.loc.clt.27.  *An  exemption 
from  taxation  must  be  clear  and  unambiguous 
and  should  not  be  created  by  implication. * 
Scotland  County  v .Railroad  Co.65  Mo .134; 

State  ex  rel.  v.  Arnold,  136  Mo.  loc.  cit. 

450,  36  S.  W.  79. 

'In  the  construction  of  laws  exempting 
property  from  taxation  it  is  a cardinal 
principle  that  they  must  be  strictly  construed. 
As  a rule  all  property  is  liable  to  taxation, 
exemption,  the  exception,and  it  devolves  up- 
on the  person  claiming  that  any  specific  prop- 
erty is  exempt  to  show  it  beyond  a reasonable 
doubt.  It  is  in  no  case  to  be  assumed  that 
the  law  Intends  to  release  any  particular 
property  from  this  obligation;  and  no  such 
exemption  can  be  allowed,  except  upon  clear 
and  unequivocal  proof  that  such  release  is 
required  by  the  terms  of  the  statute.  If 
any  doubt  arises  as  to  the  exemption  claimed, 
it  must  operate  mat  strongly  against  the 
party  claiming  the  exemption. * rltterer  v. 
Crawford, 157  Mo.  loc.  olt.  58,  57  S.  W.  533, 

50  R.  A.  191. 

'As  the  burden  of  taxation  ordinarily  should 
fall  upon  all  persons  alike,  when  one  claims 
an  exemption  therefrom  he  must  be  able  to 
point  to  the  law  grant in  : such  immunity  and 
it  must  be  clear  and  unambiguous.'  Kansas 
imposition  Driving  Park  v.  Kansas  City,  174 
Mo.  loc.  cit.  433,  74  S.  W.  981. 

'Such  statute  and  constitutional  provisions 
are  construed  with  strictness  and  most 
strongly  against  those  claiming  the  exemp- 
tion. ' i>each  on  Public  Corp. par .1443;  Dil- 
lon on  Jfcmlc.  Corp.(Srd  K d.)  par. 776,  and 
cases  cited;  1 burroughs  on  Taxation, see. 

70;  1 Desty  on  Taxation,p.l08;  Cooley  on 
Taxation,  pp.204,  205. 

And  very  recently  this  court,  by  Walker, J., 


r 
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oald:*The  policy  of  our  law, constitution- 
al and  statutory ,1s  that  no  property  than 
that  enumerated  shall  be  exempt  from  taxa- 
tion. ' State  ex  rel.Ulobe-Deraocrat  Tub. Co. 
v.Gehner,316  io. 696, 294  S.A.loc .clt .1018. 

*A  grant  of  exemption  from  taxation  la  never 
presumed; on  the  contrary, in  all  cases  of 
doubt  as  to  the  legislative  Intention, or  as 
to  the  inclusion  of  particular  property  with- 
in the  terms  of  the  statute, the  preemption  Is 
In  favor  of  the  taxing  power, and  the  burden  Is 
on  tho  claimant  to  establish  clearly  his  right 
to  exemption.*  37  Cyc.of  Law, p. 891; Galloway  v. 

<£  am  phi  s,116  Tenn.loc.clt.736  ,94  S.W.75;  Willard 
v. Pike ,59  Vt. 218,9  A. 907. 

«e  might  multiply  these  citations,  by  quot- 
ing from  the  decisions  of  other  courts  of 
last  resort  and  other  text-books,  but  all 
would  be  to  the  same  affect •" 

The  doctrine  announced  In  this  case  was  reaffirmed  In 
the  case  of  St.Louls  Y.M.C.A.  v.  Gehner  47  S.W.(2d)  776,  81 
A.L.R.1449. 

The  fundamental  principles  relating  to  tax  exemptions 
are  well  stated  in  the  above  cases,  and  with  these  fundamental 
principles  In  mind  we  approach  your  question. 

In  Cooley  on  Taxation,  Vol.2,(4th  Kd.)  Section  686, page 
1434,  In  discussing  tax  exemptions  where  the  income  of  the  prop- 
erty Is  used  for  s me  charitable  purposes  ,1s  stated  the  following; 

"In  case  of  charitable,  religious, 
educational  and  other  like  Institu- 
tions whore  the  statute  bases  the 
exemption  from  taxation  on  the  use 
of  the  property  for  the  exempt  pur- 
poses, It  often  happens  that  the 
association  leases  to  others  a part 
of  the  building  or  a separate  build- 
ing or  a part  of  the  land,  or  that 
It  receives  an  Income  from  money  In- 
vested or  from  property  otherwise 
used  as  a source  of  profit  outside 
of  and  independent  of  Its  regular 
line  of  work.  The  question  then 
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arises  as  to  what  is  the  effect  thereof 
on  the  existing  exemption  of  property 
used  for  the  purposes  of  the  associa- 
tion* Of  course , much  Importance  Is  to 
be  {riven  to  the  precise  wording  of  the 
exemption  statute*  Generally , the  pro- 
vision exempts  only  property  'used*  or 
'exclusively  used'  for  the  enumerated 
purposes;  and  In  several  states  the 
governing  provision  expressly  excepts 
property  used  for  profit  by  Including 
only  property  'not  leased  or  otherwise 
used  with  a view  to  profit*'  If  the  ex- 
emption is  based  on  ownership,  by  virtue 
of  the  wording  o*’  the  governing  provision, 
a different  question  arises*  tint  if  the 
statute  makes  the  exemption  depend  upon 
the  use  of  the  property,  then  the  general 
rule  is  that  the  exception  does  not  apply 
to  property  rented  out  to  others  by  the 
exempt  association  or  to  other  property 
held  or  used  by  it  merely  as  a source  of 
revenue,  except  that  a mere  occasional 
renting  out,  not  Interfering  with  the 
primary  use  of  the  property  by  the  lessor, 
does  not  affect  the  exemption,  and  that 
sometimes  the  statute  is  sufficiently 
broad  in  its  terms  to  inolude  revenue  and 
income." 


In  this  connection  it  is  to  be  noted  that  Section  6, 
Article  X,  of  oxar  Constitution,  says  in  part, 

”**«««*  Lots  in  Incorporated  cities 
or  towns,  or  within  one  mile  of  the  lim- 
its of  such  city  or  town,  to  an  extent 
of  one  acre,  and  lots  one  mile  or  more 
distant  from  such  cities  or  towns,  to 
the  extent  of  five  acres,  with  the  build- 
ings thereon,  may  be  exempted  from  taxa- 
tion when  the  same  are  used  exclusively 
for  religious  worship,  for  schools,  or 
for  purposes  purely  charitable;  " 


In  the  cose  of  Y.  C.  A.  v*  Douglas  County  52  L.  K* 
123,  63  H*  W.  924,  it  is  held  that. 
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"To  hold  that  property  rented  for 
business  purposes  is  exempt  when 
the  rentals  or  main  income  there- 
from are  used  exclusively  for 
religious*  charitable  or  educa- 
tional purposes*  is  extending  the 
operation  of  the  lav  further  than 
le  warranted  toy  the  language  used. 
There  is  a clear  and  veil  defined 
distinction  betveen  the  use  of 
property  and  the  use  of  the  Income 
derived  therefrom." 


And  in  the  case  of  United  Brethren  v.  Forsythe 
120  3.  E.  626*  in  a note*  50  L.  R.  A.  (n.s.)  1211*  it  is 
said  i 

"And  a h use  and  lot  owned  toy  a 
religious  corporation*  tout  rented 
out  as  a restaurant  are  not  exempt 
from  taxation  as  property  used 
exclusively  for  religious*  chari- 
table or  educational  purposes} 
although  the  corporation  applies 
the  rent  received  for  such 
purposes.  " 


The  rule  is  stated  in  61  C.  J.*  page  461*  Section 
518*  as  follows: 

"Under  constitutional  and  statu- 
tory provisions  which  in  varying 
terms  make  charitable  use  of 
property  essential  to  its  exemption* 
it  is  ordinarily  held  that  where 
property  owned  toy  charitable  institu- 
tions is  rented  to  third  persons  or 
otherwise  employed  as  a source  of 
profit*  it  is  not  exempt  despite 
application  of  the  income  to  chari- 
table purposes* 
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In  a note  under  the  case  of  People  of  the  State 
of  Illinois,  ex  rel.  v.  Wither  »s  done,  145  N.  K.  414.  54 
A.  L.  R.  628.  1.  c.  659.  it  is  stated: 

"By  the  great  weight  of  authority 
a charitable  institution  ie  not 
entitled  to  an  exemption  from 
taxation  on  property  which  it 
leases  out  or  holds  for  revenue, 
although  the  funds  derived  in 
this  manner  are  devoted  to 
charitable  purposes.”  (And 
cases  are  therein  cited  from  a 
great  many  states  of  the  union. ) 


And  in  the  case  of  state  of  West  Virginia  v. 

McDowell  Lodge  A.  P.  & A.  M.  125  S.  E.  561.  50  A.  L.  R. 

51.  1.  c.  54,  it  is  said: 

•while  it  must  be  borne  in  mind 
that  the  decisions  of  other  juris- 
dictions are  largely  Influenced  by 
their  constitutional  and  statutory 
provisions,  it  is  quit*  generally 
held  that  where  property  belong- 
ing to  a charitable  institution  is 
rentod  out  or  otherwise  employed  as 
a source  of  profit  to  the  institu- 
tion. it  is  not  sufficient  to  save 
that  property  from  taxation  because 
the  rent  or  Income  is  devoted 
exclusively  to  charitable  purposes; 
the  exemption  is  generally  held  to 
apply  to  the  property  which  is 
actually  used  and  occupied  for  the 
charitable  purposes  for  which  the 
institution  is  organised.”  (Cases 
cited  thereunder.) 


Coming  now  to  the  construction  given  Article  X, 
Section  6.  by  our  courts,  the  Supreme  Court  of  Missouri 
said  in  the  case  of  Fltterer  v.  Crawford.  157  Mo.  51.  page  65: 

% 

”It  is  upon  the  condition  that  the 
property  is  'used  exclusively  for 
purely  charitable  purposes.'  that 
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It  Is  exempted  from  taxation*  It 
must  be  remembered  that  It  la  not 
exempted  from  taxation  simply  be- 
cause It  belongs  to  the  Masonic 
lodge,  but  because  of  Its  exclu- 
sive use  by  the  lodge  for  chari- 
table purposes.  Mow  as  to  the 
third  story  there  can  be  no  ques- 
tion as  to  its  use  for  such  purposes, 
but  as  to  the  other  stories,  and 
the  ground,  they  are  not  so  used* 

And  being  parts  of  the  same  building, 
and  belonging  to  the  same  party,  it 
could  not  be  parceled  out,  and  thus 
assessed  and  taxed,  so  as  to  bring 
that  part  of  it,  'used  exclusively 
for  charitable  purposes'  within 
that  provision  of  the  statute  which 
exempts  such  property  from  taxation* 

Nor  do  we  think  that  merely  applying 
the  rents  received  from  the  first 
and  second  stories  to  the  extinguish- 
ment of  the  debt  incurred  in  the  con- 
struction of  the  Masonic  lodge  building, 
is  'using  the  building  exclusively  for 
purely  charitable  purposes,'  within 
the  meaning  of  the  statute.  There  is 
a very  material  difference  between  the 
'use  of  a building  exclusively  for 
purely  charitable  purposes,'  and  rent- 
ing it  out,  and  then  applying  the 
prooeods  arising  therefrom  to  such 
purposes.  To  rent  out  a building 
is  not  to  use  it  within  the  meaning 
oi  tiie  statute,  but  in  order  to  use 
It,  it  must  be  occupied  or  made  use 
of*  Moreover,  by  leasing  the  prop- 
erty the  lodge  becomes  the  competitor 
of  all  persona  having  property  to  rent 
for  similar  purposes,  and  the  plain 
and  obvious  meaning  of  the  statute  is 
that  such  property  shall  not  be  exempt 
from  taxation*” 


The  at  ov*  case  was  followed  and  approved  In  the 
case  of  State  ex  ml*  v*  Y.  M.  C.  A*  859  Mo*  233,  wherein 
e Y.  M*  C*  A.  building  was  held  to  be  not  exempt  from  taxa- 
tion whera  a portion  of  the  building  was  rented  out  for 
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commercial  pur  nose  8*  notwithstanding  the  income  derived 
therefrom  was  used  by  the  organisation  for  charitable 
purposes. 

From  the  above  and  foregoing  and  the  construction 
given  our  constitution  and  the  statutes  enacted  in  con- 
formity therewith*  by  the  Supreme  Court  of  Missouri,  and 
the  great  weight  of  the  authority  from  other  states  con- 
struing similar  constitutional  provisions  and  statutes, 
it  is  our  opinion  that  the  real  estate  and  buildings  owned 
by  the  lodge  mentioned  in  your  letter,  or  the  trustees 
under  the  will  mentioned,  are  not  exempt  from  taxation 
although  the  Income  therefrom  is  used  for  purely  charitable 
purposes,  namely,  the  maintenance  and  upkeep  of  the  Masonic 
Cemetery. 


Vory  truly  yours. 


COVELL  R.  HEWITT 

Assistant  Attorney  General 


APPROVED! 


(Acting)  Attorney  General. 
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Cullen,  Fauntloroy  & Adwards, 
attorneys  at  Lav, 

506  Olive  street, 

St,  Louis,  Missouri. 


Gentlemen: 


This  department  is  in  receipt  of  your  letter  of 
October  26  requesting  an  opinion  as  follows: 

"The  undersigned  re  resent  tierenece  \7. 
j£ddy,  Executrix  of  the  estate  of  h.W.  ^ddy, 
deceased,  to  whom  V.p.  be  unarm,  Collector 
of  Revenue,  Jt.  Louis,  has  sent  bill  for 
1932  tax  assessed  against  1931  Income  in  the 
amount  of  £270. 21,  plus  interest  in  the  sum 
of  $106.06  and  collectors  commission  in  the 
sum  of  v5.40,  or  an  aggregate  bill  of  «£83.69. 

"An  agent  of  the  estate  talked  to  Mr.  hitney 
of  the  3tate  Income  Tax  office  and  was  informed 
that  the  Interest,  as  set  out  in  the  statement 
'-as  correct. 

"Section  10136,  Revised  Statutes,  1929,  as 
amended  and  which  became  effective  August  24, 
1931,  provides:  '^11  taxpayers  who  become 
delinquent  shall  have  the  same  penalties 
assessed  against  them  as  in  the  case  of  personal 
property  taxes  * 

"Ike  therefore  cannot  understand  why  the  estate 
is  not  entitled  to  the  benefits  as  provided  by 
the  La^s  of  1935,  page  408,  which  would  permit 
the  computation  of  interest  and  penalties  only 
after  December  31ft,  1934. 

"If  it  is  proper  we  shall  greatly  appreciate 
an  expression  from  you  so  that  the  estate  may 
pay  the  amount  which  is  legally  due." 


FILED 
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This  department  has  ruled  in  an  opinion  dated  November  12 
1934,  on  a similar  natter  respecting  Lavs  of  Llssouri,  -xtra 
oesslon  1933-34,  page  166,  which  provides; 

"That  all  penalties  and  Interest  on 
personal  and  real  estate  taxes,  delin- 
quent for  the  year  1932  and  prior 
years  shall  be  computed  after  December 
31,  1933,  on  the  same  penalty  basis 
as  the  taxes  delinquent  for  the  year 
1933  until  paid ( " 

that  house  Bill  No.  124,  as  set  out  above,  did  not  apply  to 
drainage  district  assessments,  the  theory  of  the  opinion  being 
to  the  effect  that  drainage  district  assessments  were  not  within 
the  phrase  ’’personal  and  real  estate  taxes'*. 

lection  10136,  R.3.  Mo.  1929  provides: 

"All  taxes  assessed  on  aocount  of 
incomes  shall  become  delinquent  on 
the  second  day  of  June,  where  assess- 
ments are  required  to  be  made  and 
certified  to  by  the  assessor  prior 
to  April  30,  and  subsequent  to  ar ch 
15,  in  all  other  cases  taxes  assessed 
on  account  of  lnoome,  shall  become 
delinquent  thirty  days  after  the  tax 
book  is  required  by  law  to  be  deliv- 
ered to  the  collector;  and  all  taxpayers 
who  become  delinquent,  shall  have  the 
same  penalties  assessed  against  them 
as  in  the  case  of  personal  property 
taxes  and  suit  shall  be  brought  and 
the  taxes  collected  in  the  same  manner 
as  delinquent  personal  taxes." 

This  section  was  amended  by  the  General  assembly  in 
1935  (Laws  of  Mo.  1935,  page  410)  as  follows: 

"All  taxes  assessed  on  account  of 
incomes  shall  become  delinquent  on 
the  second  day  of  June,  where  assess- 
ments are  required  to  be  made  and 
certified  to  by  the  assessor  prior  to 
April  30,  and  subsequent  to  Larch  15; 
in  all  other  cases  taxes  assessed  on 
account  of  income,  shall  become  delin- 
quent thirty  days  after  the  tax  book 
is  required  by  law  to  be  delivered  to 
the  collector;  within  thirty  (30)  days 
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after  such  delinquency  the  collector 
shall  certify  the  names  of  the  delin- 
quent taxpayers  to  the  otate  auditor 
and  the  Jtate  auditor  shall,  within 
sixty  (60)  days  thereafter,  certify 
the  names  of  any  individuals,  asso- 
ciations, Joint  stock  companies, 
syndicates,  co-partnerships,  corpora- 
tions, receivers,  trustees,  conservators, 
or  other  officers  appointed  by  any 
state  or  federal  court,  from  who* 
such  tax  is  due,  to  the  Attorney  General, 
and  suit  shall  be  instituted  in  any 
court  of  competent  Jurisdiction  by 
the  Attorney  General  or  by  the 
Prosecuting  attorney  of  the  county 
at  the  direction  of  the  attorney  General, 
in  the  name  of  the  dtate,  to  recover 


such  tax  and  enforce  the  lien  therefor, 
and  service  may  be  had  on  both  resi- 
dents and  non-residents  in  the  same 
manner  as  provided  by  law  in  civil 
actions.  The  same  penalties  shall 
be  assessed  against  such  delinquent 
taxpayers  as  in  the  case  of  personal 
property  taxes,  except  where  different 
penalties  are  provided  for  by  an 
act  of  the  56th  General  assembly, 
and  shown  in  the  Laws  of  Missouri, 

1931,  at  pages  365  to  375,  both 
inclusive. " 

The  General  Assembly  in  1935  passed  a law  relating  to 
the  payment  of  delinquent  and  back  taxes,  which  provides 
as  follows  l Laws  of  Missouri,  1935,  page  408): 

"That  all  penalties  and  Interest 
on  personal  and  real  estate  taxes, 
delinquent  for  the  year  1934  and 
prior  years  shall  be  computed  after 
Jeoember  31st,  1934  on  the  same 
penalty  and  interest  basis  as  the 
taxes  delinquent  for  the  year  1934 
until  paid.'* 

The  question  presented  at  tills  time  is  whether  or  not 
income  taxes  can  be  properly  included  within  the  phrase  "personal 
and  real  estate  taxes".  In  61  Corpus  Juris,  .lection  2306  an 
Income  tax  is  defined  as  follows: 
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"An  Income  tax  is  a ’special*  tax, 
in  the  sense  that  it  has  peculiar 
and  distinguishing  characteristics, 
and  is  out  of  the  ordinary;  and  it 
is  a state  tax,  rather  than  a local 
tax,  where  it  is  made  applicable  to 
all  inhabitants  of  the  state  and  the 
power  to  assess  and  collect  it 
has  not  been  delegated  to  counties 
or  municipalities  but  is  retained 
by  the  state.  * * * An  income  tax 
is  to  be  distinguished  from  an 
inheritance,  legacy  or  estate  tax, 
and  also  from  a sales  tax,  which 
has  been  said  to  be  its  antithesis. 
Property,  franchise,  or  occupation 
taxes  on  corporations  measured  by 
their  earnings  or  receipts,  taxes 
upon  moneys  in  hand  or  in  bank,  although 
derived  from  income,  and  taxes  upon 
moneys  received  or  receivable,  con- 
sidered as  personal  estate,  are  not 
income  taxes,  but  are  to  be  distin- 
guished therefrom.” 


Black,  in  his  work  on  Income  Taxation  (3  lid.),  page  41, 
Section  36,  says: 

"a  tax  on  incomes  is  not  a tax  on 
property,  and  a tax  on  property  doos 

not  embrace  incomes For  the 

same  reason  a tux  laid  on  incomes  is 
different  from  a tax  laid  on  the 
property  out  of  which  the  income  arises, 
and  although  a statute  may  tax  land 
at  a different  rate  from  that  imposed 
on  incomes,  it  is  not  therefore  in 
conflict  with  a constitutional  provis- 
ion that  taxation  on  all  species  of 
property  must  be  uniform.” 

In  the  early  case  of  Glasgow  v.  dowse,  43  Mo.  479,  l.c. 
491,  the  Court  said: 

"The  income  tax  was  uniform  and 
equal  as  to  the  classes  upon  whom 
it  operated;  it  did  not  come  within 
the  meaning  of  the  term  ’property’ 
as  used  and  designated  in  the  con- 
stitution, and  I think  it  was  not 
in  conflict  with  any  provision  of 
that  instrument . ” 
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In  the  more  recent  case  of  Mire  Co.  v.  7ollbrlnck, 
275  ko.  339,  the  Court  said: 

"Neither  are  the  revenues  proposed 
by  the  present  act  measured  by 
Jeetlon  8 of  Article  10,  sinoe  that 
provision  also  relates  to  the  limi- 
tation 'of  the  tax  on  property', 
vhich  term,  as  has  been  shown, 
whenever  used  in  the  clauses  of  the 
Constitution,  does  not  embrace 
incomes,  indeed,  the  only  contention 
of  the  learned  brief  for  appellant 
as  to  the  application  of  Jeotions 
6,  7 and  8 of  Article  10,  is  predi- 
cated upon  the  theory  (which  has  been 
shown  to  be  untenable  under  the  settled 
construction  of  that  term  in  this  otate) 
that  the  word  'property'  does  embrace 
incomes." 


Cui.CL  j-ilON 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  Laws  of  klssouri,  1935,  page  406,  relating  to 
the  payment  of  delinquent  and  back  taxes  does  not  apply  to 
income  taxes,  and  that  said  seotion  does  not  in  any  way  abate 
the  penalties  and  interest  provided  for  In  Section  10136, 

\.J.  Lo.  1929,  or  as  provided  for  in  Jeetlon  10136  as  amended 
in  1935. 


Respectfully  submitted. 


John  r:. 

assistant 


HCFTkAN, 

Attorney 


Jr., 

General. 


APPROVED: 


AjY  IviekiTI’AlCK, 

attorney  General. 
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lire.  Mary  Edna  Crusen 
Conralesioner  of  Labor 
Jefferson  City,  Missouri 


Dear  Mies  Cruzen: 

This  Department  is  In  reeelpt  of  your  letter  of 
October  10,  with  reference  to  Section  13214  R.  8.  Missouri 

1929. 


The  penalties  provided  for  in  this  Section  are 
for  the  benefit  of  the  employee  only  and  may  be  recovered 
only  In  a civil  action  brought  by  said  employee,  and  It  is 
our  opinion  that  the  Commissioner  of  Labor  has  no  authority 
to  bring  suit  to  snforoe  the  penalties  as  provided  by 
that  section. 


Very  truly  yours. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  Oeneral 


APPROVED t 

Attorney  Central 


JWHiMH 


County  Farm  Bureau:  County  Court  cannot  make  appropriation  for 

Agricultural  Extension  Service  for  two 

years  instead  of  three  as  set  forth  in  statutes. 


I ' 


December  20,  1935, 


Ml 


Mr.  J.W.  Crouch,  President, 
Clinton  County  Farm  Bureau, 
Lathrop,  Missouri. 


Dear  sir: 


This  department  is  in  receipt  of  your  letter  of 
December  16  wherein  you  make  the  following  inquiry: 

"As  President  of  the  Clinton 
County  I arm  Bureau,  I accompanied 
a committee  which  petitioned  the 
Honorable  County  Court  of  Clinton 
County,  for  an  appropriation  for 
the  support  of  the  ^gri cultural 
.'jctension  service  as  authorized  by 
Section  12135  to  12142,  Revised 
Statutes  of  Missouri,  1919. 

"In  accordance  with  said  statutes 
mentioned  above,  the  committee 
asked  for  a three  year  appropria- 
tion. The  Court  informed  the 
committee  that  it  would  be  willing 
to  grant  a two  year  appropriation 
but  hot  a three  year  appropriation. 

"The  committee  was  requested  by  the 
Court  to  determine  whether  or  not 
it  would  be  within  the  jurisdiction 
of  the  court  to  appropriate  for  a 
period  of  two  years  instead  of  three 
years  as  set  forth  in  the  above 
mentioned  statutes.  * * * * " 


Mr.  J.7>.  Crouch 


2 


D«c.  20,  1955* 


section  12616,  d.$.  l.o.  1929  empowers  the  County  Court 
to  appropriate  money  for  the  support  of  county  farm  organizations, 
and  is  as  follows: 

"lor  the  purpose  of  promoting 
the  public  welfare  by  assisting 
in  the  general  betterment  of 
farm  end  home  practices  and  con- 
ditions, the  county  court  of  any 
county  is  hereby  authorized  and 
empowered  to  appropriate  out  of 
the  general  funds  of  the  county 
such  sums  as  it  may  deem  proper 
for  the  support  of  county  farm 
organizations  and  to  pay  out  such 
moneys  under  the  conditions 
hereinafter  specified. " 

dection  12618,  &.J.  Mo.  1929  specifies  the  objects  for 
which  the  county  farm  bureau  may  be  organized  and  section  12619, 
ri.d.  .xo . 1929  directs  the  expenditure  of  the  funds.  Jection 
12623,  H.d.  Mo.  1929  states  the  length  of  time  for  which  appro- 
priations may  be  made  and  provides  as  follows: 

"County  courts  appropriating 
funds  under  this  article  shall 
make  such  appropriation  for  a 
period  of  not  less  than  three 
years  nor  more  than  four,  ^ny 
county  court  may,  on  petition  or 
on  it 3 own  initiative,  appropriate 
funds  in  support  of  a county  farm 
bureau  prior  to  the  final  com- 
pletion of  the  bureau  organiza- 
tion, but  no  money  shall  be  paid 
out  until  the  county  farm  bureau 
shall  have  met  the  conditions  set 
forth  in  section  12619  of  this 
article." 

In  the  above  section  you  will  note  that  the  County  Court 
appropriating  funds  shall  make  such  appropriations  for  a period 
of  not  less  than  three  years  nor  more  than  four  years.  Ere  can 
offer  no  logical  reason  why  the  Legislature  should  see  fit  to 
compel  the  County  Court  to  make  the  appropriation  for  a period 
of  three  years  unless  it  is  that  a county  farm  bureau,  to 
obtain  effective  results  must  be  organized  at  least  for  three 
years. 


„j.  Crouch 
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Gec.  20,  1935 


Ihe  question  arises,  la  the  word  "shall"  as  used  in 
the  section  aandatory  or  directory.  In  the  case  of  Yale  v. 
Messenger,  184  I.  553,  the  Court  said: 

"The  word  ‘shall'  in  a statute 
is  presumed  to  be  used  in  a 
aandatory  sense." 

In  the  case  of  ioley  v.  City  of  Orange,  103  h.J.a.  743, 
the  Court  said: 

"In  a statute  prescribing  the 
exercise  of  the  powers  of 
municipal  government,  the  word 
'shall*  is  imperative  and 
imports  absolute  obligation, 
unless  a different  meaning  is 
conclusively  required  by  the 
context. " 

In  the  case  of  L cnunn  v.  houndy,  191  I.  976,  the  Court 

said: 

"The  word  'shall',  when 
addressed  to  public  offi- 
cials, is  mandatory." 


coiic^ujioa 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  by  using  the  word  "shall"  in  section  12623,  supra,  the 
Legislature  made  it  mandatory  for  the  county  courts  of  this  state, 
in  the  event  county  farm  organizations  are  formed,  to  appropriate 
for  a period  of  not  less  than  three  years;  hence,  the  County 
Court  of  Clinton  County  cannot  make  an  appropriation  for  two  years 
instead  of  three. 

Respectfully  submitted. 


OLLIV-a  W.  MCLdM, 

assistant  attorney  General. 


iu  PROYia) : 


John  ' . Lci'tikiU,  Jr., 
(acting)  attorney  General. 


03N:aH 


ROADS  AND  BRIDGES  - Right  of  commi  as  loners  of  special  road 

districts  incorporated  under  Article  10, 
Chapter  42,  H.  S.  Missouri,  1929,  to 
receive  compensation  as  road  overseers. 


v- 


2^ 


January  2u , 1935* 


Hon*  ^111 ott  ' . Despf, 
rrosecutlng  .ttorney, 
Colo  County, 

Jefferson  City,  ’to. 


Dear  oir: 


A request  for  tfn  opinion  h*s  been  received  froir  you 
under  date  of  January  S,  lv3b,  ouch  request  being  in  the  fol- 
lowing terms  j 

"'rill  you  Vindly  give  ne  your  opinion  os  to 
whetfc  r rood  commissioners  of  special  Road  Districts  - 
Benefit  Assessments  Jn  Counties  not  unAer  fownship 
Organization,  organized  under  notion  6061,  .«vised 
Statutes  of  lsaourl,  1929,  may  receive  pay  for  act- 
ing as  Ho*  d Overseers,  under  :.eetlon  3065,  . cvlsed 
Statutes  of  Missouri,  1929  or  if  they  are  prohibited 
from  receiving  pay  due  to  being  alootod  as  Cormla- 
s loners. " 

As  we  understand  your  question,  it  is  whether  because 
suet  comm 5 cs loners  of  special  road  districts  organized  under  rti 
ole  1C  of  Chapter  42  of  the  1629  statutes  ere  by  section  906b 
thereof  given  "all  the  power,  rights  end  authority  conferred  by 
lew  upon  road  overseers,",  they  tre  therefore  to  receive  the  co.m- 
pea*etlon  authorized  by  lew  to  be  paid  to  road  overseers. 

That  pert  of  action  90*35  above  quoted  ":»> sne,  in  our 
opinion,  that  while  such  commiacionors  hrve  all  the  powers  of 
road  overseers,  they  exercise  t^ese  powers  as  oo  “r.lsa loners , and 
that  t ^y  do  net  neroist  them  os  overseers,  l.e.  vfcen  persons 
are  designated  commissioners  of  special  road  districts  under  tbet 
Articlo,  they  do  not,  fcecuuse  they  ore  given  by  i-ection  9055  the 
powers  of  rosd  overseers,  hold  two  separate  offices,  and  do  come 
acts  os  commissioners  and  some  acts  as  rood  overseers,  but  every- 
thing they  do  Is  os  commissioners . including  the  exercise  of 
powers  end  the  performance  of  duties  Identical  to  those  conferred 
and  Imposed  by  law  on  road  overseers.  or  vould  it  seem  to  ua 
proper  that  u person  who  has  been  selected  as  a copmlas loner 
should  be  designated  and  appointea  by  the  county  court  ns  a rood 
overseer,  because  such  commissioner  having  all  the  powers  of  a 
road  overseer  by  virtue  of  his  office  as  commi  iloncr,  to  des- 


January  26,1935. 


2.  Hob.  miott  K.  Dampf, 

roaecit  ng  Attorney,  Cola  County. 


Ignat a him  also  an  oversear  would  give  him  no  new  powers.  Our 
construction  of  Section  8065  is  borne  out  by  Section  7670,  re- 
lating to  the  appointment , qualification  and  compensation  of 
road  overseers,  which  allows  them  to  receive  compensation  "for 
e*  oh  day  actually  and  oaoeacarlly  employed  as  such  overseer”, 
and  there  would  be  no  necessity  for  employing  a person  as  over- 
seer who  had  by  virtue  of  his  office  as  commissioner  all  the 
powers  that  could  be  conferred  on  him  as  an  overseer.  Thus,  a 
commissioner  under  Article  10  performs  all  his  servless  in  con- 
nection with  roads  as  cot -iss loner,  end  the  law  provides  that  he 
shall  raoalve  no  oompenpeiion  for those  services. 

Section  8079  fixes  the  compensation  of  oonmis a loners 
under  such  Artiole  10,  providing  therefor  as  follows: 

"Commissioners  of  road  districts  ineorporated 
under  this  article  shell  receive  no  compensa- 
tion for  their  services,  but  shall  be  paid  any 
and  all  expenses  they  may  incur  in  transacting 
business  of  the  dlstriet,  including  reasonable 
attorney's  fess." 

The  fact  that  ooar  lasioners  of  special  road  districts 
ineorporated  under  Article  10  of  Chapter  42  ere  given  all  the 
powers  conferred  by  law  on  road  overseers  (compare  also  Sections 
3065  and  7876)  indicates,  and  the  complete  absence  of  any  provi- 
sion for  overseers  for  districts  incorporated  under  Artiole  10 
confirms  the  Indication,  thf-t  in  road  distrlets  incorporated  under 
Artlele  10  no  road  overseers  ere  contemplated,  end,  therefore,  the 
provisions  for  the  compensation  of  road  overseers,  contained  in 
Article  3 of  Chapter  42  (Section  7570)  ere  inapplicable  to  districts 
incorporated  under  Article  10.  Any  other  conclusion  would  mean  that 
there  might  be  both  commissioners  and  overseers  In  one  district  who 
would  have  almost  identical  powers,  and  this  oonfllot  and  duplication 
of  duties  would  cause  greet  eonfualon.  Not  only  would  expediency  and 
harmony  between  the  various  articles  of  Chapter  42  be  served  by  the 
construction  that  we  make,  but  also  certain  language  in  Artiole  10 
shows  that  apparently  this  construction  was  in  the  minds  of  the 
General  Assembly  when  it  enaoted  Article  10.  Thus,  In  .eetlon  8066 
it  Is  provided  that  the  Commissioners  of  special  rood  districts  In- 
corporated under  Article  10  shell,  with  respect  to  the  poll  tax, 
"perform  the  duties,  * * * that  are  imposed  by  lew  upon  road  over- 
~e->rs  • * * In  road  districts  that  are  not  incorporated;",  showing 
that  apparently  one  scheme  was  envisaged  for  unincorporcted  road 
distrlets,  and  another  for  those  incorporated  under  Article  10,  in 
the  former  of  which  road  overseers  were  to  be  responsible  for  road 
matters  and  in  the  latter  of  which  the  special  commissioners  wars  to 
be  eo  responsible. 


3.  Bon.  Elliott  M#  Darapf, 

irosecuting  Attorney,  Cole  County. 


January  26,  1935. 


In  conclusion  it  is  our  opinion  that  road  overseers 
of  speoial  road  districts  incorporated  under  Article  10  of  Chap- 
ter 42.  H.  S.  Missouri,  1929,  are  not  road  overseers  ex-off leio, 
oo *14  not  properly  be  anpolnted  to  serve  as  road  overseers  while 
holding  the  office  of  oowralss loner , and  could  not  legally  be  en- 
titled to  the  compensation  authorised  by  law  for  road  overseers. 


Very  truly  yours, 


32)3  AH  I)  H.  MILL5R 

Assistant  x'.ttcrney  General 


APPROVED: 


ROY  Mo':.iTTHICJT 

Attorney  General 


TAXATION  AND  REVENUE 


Income  Taxes:  (1)  Exemption  of  county  employee 
or  elective  officer;  (2)  deductibility  of 
campaign  expenses. 


Hon.  Elliott  M.  Dampf, 
Prosecuting  Attorney, 
Cole  County, 

Jefferson  City,  Mo. 


Dear  Sir: 


February  6,  1935 


FILED 

e%6 


A request  for  an  opinion  has  been  received  from  you 
under  date  of  January  21,  1935,  such  request  being  in  the  follow- 
ing terms : 

"Will  you  kindly  give  your  opinion  as  to  whether 
an  employee  or  elective  officer  of  the  County 
must  pay  the  State  Income  Tax. 

If  said  employee  or  elective  officer  of  a county 
must  pay  said  income  tax,  then  is  he  allowed  to 
deduct  the  amount  paid  in  campaign  expenses." 


LIABILITY  OF  COUNTY  EMPLOYEE  OR  ELEC- 
TIVE OFFICER  TO  PAY  STATE  INCOME  TAX 


R.  S.  Mis  sour1 
of  1931,  page  363,  defi 
Section  10115,  as 


amended 


i,  1929,  Section  10117,  as  amended  by  Laws 
nes  incomes  (on  which  a tax  is  imposed  by 
by  Laws  of  1931,  page  365)  as  follows: 


"Income  shall 
ings  derived 
tion  for  pers 
in  whatever 


include  gains,  profits,  and  earn- 
from  salaries,  wages,  or  compensa- 
onal  services  of  whatever  kind  and 
fform  paid;  * * *" 


Sections 
exemptions  and  deductic 
deductions  not  named  tt 
sections  which  might  be 
graph  5 of  Section  1011 
officers  for  public  ser 
pugnant  to  the  constitu 
quires  a constitutional 


1011J8,  10119,  10120  and  10122  provide  for  various 
ns,  which  impliedly  exclude  exemptions  and 
erein.  The  only  provision  in  any  of  these 
ar  on  the  question  under  consideration  is  para- 
9 which  exempts  "the  compensation  of  public 
vice  where  the  taxation  thereof  would  be  re- 
tion."  However,  it  will  be  noted  that  it  re- 
repugnance to  the  tax  on  such  an  income  to 


2.  Hon.  Elliott  M.  Dampf. 


February  6,  1935. 


make  it  exempt, 
nance . 


and  we 


have  been  unable  to  discover  any  such  repug- 


II 


DEDUCTIBILITY  OF  CAMPAIGN  EXPENSES 
OF  COUNTY  ELECTIVE  OFFICER 


The  reasoning  under  paragraph  I supra,  is  likewise  appli- 
cable to  the  deductibility  of  campaign  expenses,  since  such  expenses 
are  not  specifically  allowed  as  a deduction  by  any  of  the  statutes 
aforesaid.  Although  the  question  of  such  deductibility  has  not  been 
before  the  courts  of  this  State,  the  problem  has  been  raised  in  con- 
nection with  Federal  ihcome  taxes  in  at  least  two  instances,  in  which 
it  was  ruled  adversely  to  the  tax-payer,  and  the  similarity  between 
the  Missouri  and  the  Federal  income  tax  laws  furnishes  a persuasive 
analogy.  In  one  instance  Senator  David  A.  Reed  attempted  to  deduct 
amounts  paid  to  campaign  committees  when  he  was  a candidate  for  public 
office,  but  it  was  held  by  the  Board  of  Tax  Appeals  that  this  was  not 
a proper  deduction  under  Section  214  (a)  (1)  of  Revenue  Act  of  1921, 

13  B.T.A.  513- 


The  Treasury  Department  has  made  a similar  ruling,  to  the 
effect  that  a congressman  cannot  deduct  campaign  expenses,  on  the  the- 
ory that  they  are  personal  expenses  which  are  not  deductible.  (O.D.  864. 
C . B. June ,1921 , page  211). 

In  conclusion,  it  is  our  opinion  that  (1)  the  fact  that  in- 
come is  received  by  an  employee  or  elective  officer  of  a county  of 
this  State  for  discharging  the  duties  of  such  office,  does  not  make 
such  income  exempt  from  taxation  under  the  Missouri  Income  Tax  Law, 
and  (2)  campaign  expenses  of  such  officer  are  not  a proper  deduction 
under  the  Missouri  Income  Tax  Law. 


Very  truly  yours. 


APPROVED : 


EDWARD  H.  MILLER 
Assistant  Attorney  General 


ROY  McKITTRICK 
Attorney  General 
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February  6,  1935. 


Jr.  Elliott  U.  Damof, 

wroseouting  Attorney  of  Cole  County, 

Jefferson  City,  Missouri. 

Dear  Sir: 


We  are  acknowledging  receint  of  your  letter  in 
which  you  inquire  as  follows: 

"On  February  30th,  1934,  you  advised  me 
by  opinion  that  the  County  Court  could 
dissolve  part  of  one  road  district,  and 
that  another  special  road  district  could 
take  in  that  part  dissolved  bv  the  said 
County  Court. 

"Would  appreciate  your  advice  now  as 
whether  the  part  of  the  soecial  road 
district  that  was  dissolved,  should 
their  taxes  for  1934  to  the  old  dis- 
trict, or  to  the  one  that  they  were 
taken  in. " 

You  state  that  a oart  of  one  road  district 
was  removed  from  district  called  A,  for  convenience,  and 
attached  to  district  called  B,  for  convenience,  and  in- 
quire whether  or  not  the  taxes  for  1934  on  the  land  in 
question  shall  be  nayable  to  district  A or  district  B. 

It  is  a matter  of  common  knowledge,  of 
course,  that  the  assessment  of  the  land  in  question  for 
the  taxes  for  1934  is  made  on  June  1,  1933.  That  assess- 
ment is  for  the  ur  .ose  of  determining  the  vsluation  of 
the  property  upon  which  the  levy  is  afterwards  made. 

The  levy  is  made  after  the  assessment  has  been  made  and, 
according  to  Section  8067,  R.  8.K0.  1929,  the  levy  for 
the  district  in  question  is  made  as  follows: 


"The  board  of  commissioners  of  anv  dis- 
trict so  ipcornorated  shall  have  Dower 
to  levy,  for  the  construction  and  main- 
tena  ice  of  bridges  and  culverts  in  the 
district,  and  working,  repairing  and 
dragging  roads  in  the  district,  general 
taxes  on  property  taxable  in  the  district, 
and  s .all  also  have  nower  and  authority 


Mr.  Sliiott  u.  Da  Tpf, 


- — 3— 


Febrvary 


and  be  its  duty  to  levy  speoial  taxes  for 
the  purpose  of  paying  the  interest  on  bonds 
when  it  falls  due  and  to  create  a sinking 
fund  sufficient  to  pay  the  principal  of 
such  bonds  at  maturity;  and,  whenever  sueh 
commissioners  shall,  at  any  time  between 
the  first,  day  of  January  and  the  first  day 
of  March  of  any  year,  file  with  the  clerk  of 
the  oounty  court  a written  statement  that 
they  have  levied  such  tax,  and  stating  the 
amount  of  the  levy  for  each  hundred  dollars 
assessed  valuation,  the  oounty  clerk,  in 
making  out  the  tax  books  for  suoh  year 
shall  charge  all  property  taxable  in  such 
distriot  with  such  tax,  and  such  tax 
shall  be  collected  as  county  taxes  are 
dolleoted.  Whenever  it  shall  he  rp> de 
to  appear  to  the  state  auditor  that  the 
board  of  corals  si  one  re  has  failed  or 
neglected  to  comply  with  this  seotion 
in  making  provision  for  the  Payment  of 
interest  on  and  the  principal  of  bonds 
issued  it  shall  be  the  duty  of  the  state 
auditor,  on  or  before  the  first  day  of 
Vey,  to  perform  and  discharge  the  duties 
of  the  board  of  commissioners  in  so  far 
as  it  is  its  duty  to  levy  special  taxes 
for  the  nurpose  of  Paying  the  interest  on 
and  the  principal  of  bonds  issued." 

As  we  view  the  situation,  it  is  not  the  time 
of  making  the  assessment  or  valuation  thet  determines 
to  whom  the  taxes  are  due,  but  the  taxes  are  to  be  de- 
termined by  where  the  land  is  located  at  the  time  that 
the  levy  is  made.  The  levy  made  by  the  district  is 
the  act  which  creates  the  indebtedness  between  the 
individual  property  owner  and  the  district. 

You  do  not  state  in  your  inquiry  the  time 
that  the  land  in  question  woe  lost  by  the  old  district 
and  acquired  by  the  new  district.  Suoh  fact  being 
unknown,  in  order  to  solve  your  problem  you  must  de- 
termine to  tfiioh  district  the  land  belonged  at  the  time 
the  lev/  was  actually  made.  If  the  land  was  part  of  dis- 
triot A at  the  time  the  levy  was  made  by  district  A,  then 
it  is  our  opinion  that  the  taxes  for  1934  are  payable 
to  the  old  district.  On  the  other  hand,  if  the  iand 
in  Question  was  a psrt  of  distriot  B at  the  time  the 
levy  was  made  by  district  B,  then  we  oonolude  that  the 
taxes  for  1934  are  payable  to  district  B. 


Ur.  Elliott  1‘.  Dampf, 


February 
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It  is  our  opinion,  therefore,  that  the  answer 
to  your  inofuiry  depends  upon  the  fact  ae  to  whether  or 
not  the  land  in  question  was  a part  of  district  A or 
district  3 at  the  time  that  the  levy  for  the  1934  taxes 
was  actually  made.  If  It  was  a part  of  district  A at 
the  time  of  the  actual  levy,  then  we  are  of  the  opinion 
that  the  taxes  go  for  the  benefit  of  district  A.  On 
the  other  hand,  if  the  land  in  question  had  been  incor- 
porated into  and  wos  a part  of  district  3 at  the  time 
that  the  levy  was  made  for  the  1934  taxes  by  district 
B,  then  the  taxes  on  the  land  in  question  are  rayable 
to  district  B,  or  the  new  distriot. 


Very  truly  yours. 


FRANTr  W.  HAYES, 

Assistant  Attorney  General. 


APPROVED: 


ROY  UcK IT TRICK, 
Attorney  General. 


F’VHsS 


OATH: 


AFFIDAVIT: 
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Honorable  hlllott  *.  Dampf 
Prosecuting  Attorney  Cole  County 
Jefferson  City, Missouri 


Dear  Sir* 


This  Is  to  acknowledge  receipt  of  your  letter  of 
.uaroh  8,  In  which  you  request  the  opinion  of  this  department 
upon  the  question  therein  submitted*  Your  letter  Is  as 
follows : 

"•Kill  you  kindly  rive  me  your  opinion 
as  to  whether  It  Is  necessary  for  a 
person  to  lift  hls  hand  and  make  oath 
to  a statement  before  he  can  be  prose- 
cuted for  yaking  a false  affidavit,  or 
If  It  Is  merely  necessary  that  he  si  -n  said 
affidavit  1|n  the  presence  of  the  notary 
public.  he  late  cases  In  point  are  550 
Mo.  1195  lq  and  527  Mo.  1199  lc." 

Your  question  is,  "whether  It  Is  necessary  for  a 
person  to  lift  bis  hand  and  make  oath  to  a state-rent  before 
he  can  be  prosecuted",  and  we  presume  you  have  reference  to 
a prosecution  under  Section  5882  R.  S.  Mo.  1929,  which  Is 
as  follows: 

"^very  person  who  shall  willfully,  cor- 
ruptly and  falsely,  before  any  officer 
authorized  to  adrinlster  oaths, under 
oath  or  afi’l rmat Ion, voluntarily  make  any 
false  certificate,  affidavit  or  statement 
of  ar.y  nature, for  any  purpose,  shall  be 
deemed  guilty  of  a misdemeanor*  and 
shall  upon  conviction  be  punished  by 
Imprl sonmont  in  the  county  Jail  not  less 


( Not  necessary  to  uplift  hand  to  swear 
( or  tq  make  an  affidavit 
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1199, 


than  six  months,  or  by  fine  not  less 
than  five  hundred  dollars." 


In  the  case  of  State  v.  Prlvltt  327  .£o.  1194,  1. 
the  Supreme  Co  rt  said  the  following: 

"As  Is  said  In  4b  Corpus  Juris, 855,  to  con- 
stitute a valid  oath  there  must  be.  In  the 
presence  or  a person  authorized  to  adminis- 
ter It,  an  unequivocal  act  by  which  affi- 
ant consclp  sly  takes  upon  himself  the 
obligation  of  an  oath,  l'hls  declaration 
of  Corpus  Juris  Is  a paraphrase  of  words 
used  by  the  Kew  York  Court  of  Appeals  In 
the  case  of  O’Reilly  v.  People,  86  N.  Y. 

154,  40  Am.  H.  525,  10  Abb.N.  Cas.  53, 
in  which  lb  was  held  that  the  mere  delivery 
of  an  affidavit,  signed  by  the  person 
presenting;  It  to  the  officer  for  his  cer- 
tificate, without  more.  Is  nob  such  an 
act  as  to  constitute  an  oath.  It  Is  true 
that,  by  uniform  decisions  of  our  courts 
and  by  our  statutes,  no  set  formula  la  requir- 
ed to  constitute  an  oath  or  to  Impose  the 
obll  atlon  of  an  oath.  Our  statute,  Section 
1722,  Revised  Statutes  1929,  provides  that* 


’In  all  eases  In  which  an  oath  or  affli 
tlon  Is  re«ul  red  or  authorized  by  law, 
every  persion  swoarln  , affirming  or  de- 
claring, lm  whatever  form,  shall  be  deemed 
to  have  boon  lawfully  sworn,  and  to  be 
guilty  of  perjury  for  corruptly  and  falsely 
swearing,  affirming  or  declaring,  in  the 
same  manner  as  if  he  had  sworn  by  laying 
his  hand  cm  the  gospels  and  kissing  them.’ 

put  the  statute  Itself  clearly  implies 
some  form  of  oath  or  affirmation,  some 
unequivocal  act  by  which  the  affiant 
takes  upon  himself  the  obligation  of  an 

oath.  * a I*  * *. 

To  the  same  effect  as  our  statute,  we 
road  in  2 Corpus  Juris,  337,  that* 

» .lther  oath  or  affirmation  Is  suffi- 
cient. In  fact  no  particular  ceremony 
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is  necessary  end  It  is  only  required 
trait  soraetj  ing  be  done  in  the  presence 
of  the  officer  which  is  understood  by 
both  the  officer  and  the  affiant  to 
constitute  the  act  of  swearing.*  " 


;*nd  the  Missouri  Supreme  Court,  in  State  v.  Tull 
62  ?.  (2nd)  389 , 1.  c.  391,  said  the  following: 

"In  the  ^rlvitt  Case  we  said  that  * by  uni- 
form decis?ons  of  our  courts  and  by  our  stat- 
utes, no  set  formula  is  required  to  consti- 
tute an  oath  or  to  impose  the  obligation  of 
an  oath’jand,  quoting  from  2 Corpus  Juris, 

?.33b,  eac„49:  '*  * * Ho  particular  ceremony 
1 8 necessary  and  it  is  only  required  that 
something  pe  done  in  the  presence  of  the  of- 
ficer which  is  understood  by  both  the  officer 
and  the  affiant  to  constitute  the  act  of  swear- 
ing.* There  ^ust  be  some  unequivocal  act 
by  which  the  affiant  consciously  takes  upon 
himself  the  obligation  of  an  oath.  48  C.  J. 
p.  85 5, sec. 77 , and  see  cases  in  note,  out  It 
need  not  be  evidenced  by  ary  set  formula. 

The  hinneaota  Supreme  Court  said:  'The 
particular  formality  with  which  an  oath  Is 
administered  has  never  been  regarded  in 
this  state  as  of  rreat  importance.  The  es- 
sential thing  is  that  the  party  taking  the 
oath  shall  go  through  some  declaration, or 
formality,  before  the  officer  w .ich  indicates 
to  him  that  the  applicant  consciously  asserts 
or  affirms  the  truth  of  the  fact  to  which 
he  gives  testimony.  * •*  * a -a- 

a very  clear  and  concise  statement  of  the  law  of  the 
necessary  requirements  in  taking  an  ofcth  la  set  forth  in  the 
case  of  cCaln  et  alj.  v.  Conner  122  da.  842,  1.  c.  846,  51  b#E. 
36  , 1 . c . 38  , 


"The  mere 
to  ad'T’inia 
viously  ei 


handing  to  an  officer  authorised 
(ter  oaths  of  an  affidavit  pre- 
ned  by  one  who  is  recited  therein 
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as  having  bean  duly  sworn, and  In  whose  pres- 
ence the  officer  sl  ned  the  jurat  without  ad- 
Tlnl storing  a forme  1 oath, has  bean  held  not 
to  amount  to  the  administration  of  an  oath. 
O'Reilly  v.  People,  86  K.Y.154,  40  Am.Bep. 

525.  In  a transaction  of  this  character 
there  Is  no  unequivocal  and  present  declara- 
tion r act  on  the  part  of  the  affiant  by 
which  ho  consciously  takes  upon  himself  the 
obligation  of  an  oath.  If,  however,  the  af- 
fiant, at  the  time  of  tendering  the  affidavit 
to  the  officer,  uses  language  signifying  that 
he  consciously  takes  upon  himself  the  obli- 
gation of  ar  oath,  and  the  officer  so  under- 
stands, aid  Immediately  si  ns  the  Jurat, this 
will  amount  to  such  a concurrence  of  act  and 
intention  as  will  constitute  a legal  swearing. 

The  acts  of  the  officer  and  of  the  affiant  mist 
be  concurrent , and  must  conclusively  indi- 
cate t at  pt  was  the  purpose  of  the  one  to 
administer  and  the  othor  to  take  the  oath. 

In  order  to  make  a valid  affidavit.  ihen 
an  affiant  presents  to  the  officer  an  affidavit 
previously  signed  by  him,  with  the  state- 
ment that  ho  is  familiar  with  Its  contends, 
that  what  fie  therein  contained  is  true, and 
that  he  swears  to  the  same,  and  the  officer 
lmmodlatelly , on  the  faith  of  such  declara- 
tion,affixes  his  official  el  nature  to  the  Jurat, 
this  conduct  would  not  only  indicate  that 
the  affiant  understood  he  was  taking  an  oath, 
but  also  that  the  officer  likewise  so  under- 
stood, and,  by  presently  signin'  the  jurat, 
evidenced  hla  Intention  to  administer  an 
oath.  It  1»  not  neceseary  that  the  oath  ad- 
ministered, should  be  foxmal.  what  the  law 
requires  iw  that  'there  must  be,  in  the  pres- 
ence of  tho  officer,  somethin;  done  whereby 
t;  e person  to  be  bound  consciously  takes  upon 
hlmsolf  thje  obi  1 at  Ion  of  an  oath.'  2 blah. 
Cr.Law,  sec. 1018.  'It  Is  not  essential  * 

* * that  affiant  should  hold  up  his  hand 
and  swear.  In  order  to  make  his  act  an  oath, 
but  It  1 8 sufficient  if  both  affiant  and  the 
officer  understand  that  what  Is  done  Is  all 
that  Is  necessary  to  complete  the  act  of 
swearing." 
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And  In  the  case  of  State  v.  huskln,  56  A.  L#  R. 
405,  159  h.  K.  566,  quoting  from  21  Ruling  Case  Lav  257, 
the  court  raid  the  following! 

"21  R.  C.  lL  257i  »To  make  a valid 
oath  on  th«  falsity  of  which  perjury 
may  be  charged  there  must  be  In 
eomo  form.  In  the  Dresence  of  an 
officer  authorized  to  administer  It, 
an  unequivocal  and  present  act,  by 
which  the  affiant  consciously  takes 
on  himself  the  obligation  of  an  oath. 

Ihe  underlying  principle  evidently 
Is  that  w no he Ter  the  attention  of  the 
person  who  comes  up  to  swear  is 
called  to  tjhe  fact  that  the  statement 
Is  not  a mebe  asseveration,  but  ^ust 
be  sworn  to,  and  In  recognition  of 
this  he  is  asked  to  do  eomo  corporal 
act,  and  dons  it,  this  Is  a statement 
under  oath  i-  and  this,  without  kiss- 
ing any  book,  or  raisin  his  hand, 
or  doln  any  religious  act.*  Ram  v. 

King  51  CanL  3.  C.  592,  26  D.  L.  R. 

267,  Ann.  Cas.l916A  494;  Curry  v. 

Rex,  48  Can.  S.  C.  532,  15  D.  L.H. 

347,  Ann.  Cfs.  1914B,  591;  State 
v.  Day,  108  Minn.  121,  121  H.  #.  611; 

85  Am.  hec.  489,  note;  Cronk  v. 

People,  131  111.  56,  22  K.  2.  862." 


GHCLUSIOB 


It  is,  therefore,  the  opinion  of  this  department 
that  no  particular  form  of  ad- Inis ter In  an  oath  la  nec- 
essary under  the  laws  of  klasourl,  whereby  one  may  be 
prosecuted  for  makln  a false  affidavit,  but  there  must 
be.  In  the  presence  of  the  offloer,  comet;  lng  done  where- 
by the  person  to  be  bound  consciously  takes  upon  himself 
the  ol ligation  of  an  ofcth,  and  it  is  not  absolutely  essen- 
tial that  the  affiant) lift  his  hand.  However,  the 
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uplifting  of  the  harjd  Is  formal  enough  to  make  an  oath 
legal  and  binding* 


Very  truly  yours. 


COVSLL  a.  HOW ITT 

Assistant  Attorney  General 


Ai PROVED: 

TT6Y  *eKltt«icK 

Attorney  General 
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CITIES  OF  THE  THIRD  CLASS:  Chief  of  Police  may  attain 

authority  of  Constable  to 
serve  State  process  and  col- 
lect constable  fees  in  a par- 
ticular case,  but  not  generally 
so* 


March  22,  1935. 


Honorable  Elliott  M.  Dampf 
Prosecuting  Attorney 
Cole  County 

Jefferson  City,  Missouri 
Dear  Sir: 


Your  request  for  an  opinion  as  of  March  7,  1934, 
is  as  follows: 

"Will  you  kindly  give  ae  your  op- 
inion as  to  whether  the  Chief  of 
Police  of  Jefferson  City,  as  ex- 
officio  constable,  has  the  power 
and  authority  to  serve  state  war- 
rants and  to  make  a return  on  the 
same,  in  criminal  cases?  Also 
whether  he  has  the  right  to  re- 
ceive the  fee  on  serving  said  war- 
rants? 

As  to  your  request,  there  can  be  no  doubt  but 
that  the  Legislature  was  authorized  to  create  the  of- 
fice of  City  iarshaL,  for  cities  of  the  first  class 
for  Missouri  Constitution,  and  provide  for  his  fees 
and  compensation* 

Article  LX,  Ejection  14,  of  the  Missouri  Consti- 
tution provides: 

"Except  as  otherwise  directed  by 
this  ^onsitution,  the  General 
Assembly  shall  provide  for  the 
election  or  appointment  of  such 
other  county,  township  and  munici- 
pal officers  as  public  convenience 
may  require;  and  their  terms  of  of- 
fice and  duties  shall  be  prescri- 
bed by  law;  but  no  term  of  office 
shal  1 exceed  four  years." 

Section  6723  R.  S.  Mo.  1929,  provides  for  the 
election  of  marshal  and  reads  as  follows: 
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"Ihe  following  officers  shall  be 
eleetei  by  the  qualified  voters 
of  the  city,  and  shall  hold  their 
offices  for  two  years,  and  until 
their  successors  are  duly  elected 
and  qualified,  to-w?t:  A mayor, 
marshal,  attorney,  police  Judge, 
assessor,  collector  and  treasurer. 
The  attorney  shall  be  a person 
learned  in  the  law." 


Thus  v.e  see  that  the  office  Is  a creation  of  the 
Legislature  and  as  such  all  of  the  authority  and  nower 
of  the  city  mat  shal'  must  be  founded  upon  legislative 
act  or  necessarily  incident  to  performing  the  duties 
of  said  office* 

Article  X,  -ectlon  20,  of  the  Missouri  Constitu- 
tion provides: 

"The  moneys  arising  from  any  loan, 
debt  or  liability,  contracted  by 
the  State,  or  any  county,  city, 
town  or  other  municipal  corporation, 
shall  be  applied  to  the  purposes 
fcr  which  they  were  obtained,  or 
to  the  repayment  of  such  debt  or 
liability,  and  not  otherwise." 

In  Givens  v.  Daviess  County,  107  Mo.  60S  1.  c.  608 
17  S.  W.  998,  the  Court  said: 

"A  public  officer  is  not  entitled 
to  compensation  by  virtue  of  a 
contract,  exnress  or  implied.  The 
right  to  c mpensation  exists,  when 
it  exists  at  all,  as  a creation 
of  law,  and  as  an  incident  to  the 
office." 

In  Lamar  Township  v.  City  of  Lamar,  261  Mo.  171; 
169  S*  JV.  12,  1*  c.  15,  the  Court  said: 

"Officers  are  creatures  of  the  law, 
whose  duties  are  usually  fully  pro- 
vided for  by  statute.  In  a way 
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they  are  agents,  but  they  are  never 
general  agents.  In  the  sense  that 
they  are  hampers  1 by  neither  custom 
nor  law  and  in  the  sense  that  they 
are  absolutely  free  to  follow  their 
own  volition.  * * * * In  fact,  pub- 
lic policy  requires  that  all  officers 
be  required  to  perform  their  duties 
within  the  strict  limits  of  their 
legal  authority." 

Section  6752  R.  S.  Mo.  1929,  makes  the  City  Mar- 
shal the  chief  of  Police,  and  outlines  some  of  his 
duties  as  follows: 

"The  marshal  shall  be  chief  of  po- 
lice, and  shall  have  power  at  all 
times  to  make  or  order  an  arrest 
with  proper  process,  for  any  of- 
fense against  the  laws  of  the  city, 
and  keep  the  offender  in  the  city 
prison  or  other  proper  place  to 
prevent  his  escape,  until  a trial 
can  be  had  before  the  proper  officer, 
unless  such  offender  shall  give  a 
good  and  sufficient  bond  for  his 
appearance  for  trial.  The  marshal 
shall  also  have  power  to  make  ar- 
rests without  process  in  all  cases 
in  which  any  offense  against  the 
laws  of  the  city  shall  be  committed 
in  his  presence.  He  shall  collect 
all  fines  assessed  in  the  police 
court,  and  pay  the  same  into  the 
city  treasury." 

Section  6757  R.  S.  Mo.  gives  him  power  to  execute 
city  warrants  from  the  police  Judge  and  make  him  a con- 
sevator  of  the  peace  within  the  city  limits,  in  the 
following  language: 

"The  marshal  shall,  in  the  discharge 
of  his  duty,  be  subject  to  the  or- 
ders of  the  mayor  only;  the  as- 
sistant marshal  and  policemen  shall, 
in  the  discharge  of  their  duties, 
be  subject  to  the  orders  of  the  mayor 
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and  marshal  only*  The  marshal 
assistant  marshal  and  policemen 
shall  have  power  to  serve  and  ex- 
ecute all  warrants,  subpoenas, 
writs,  or  other  process.  Issued 
by  the  police  Judge  of  the  city, 
at  any  place  within  the  limits  of 
the  county  within  which  the  city 
is  located*  Ahe  marshal,  assist- 
ant marshal  and  all  ool icemen  of 
the  city  shall  be  consevators  of 
the  Deace,  and  shall  be  active  and 
vigilant,  in  the  preservation  of 
good  order  within  the  city.1* 

•>hen  the  marshal  finds  occasion  to  be  acting  as 
ex-officio  constable,  then  he  has  power  to  perform  all 
duties  which  a constable  could  legally  perform  in  the 
same  premises.  If  the  constable  in  the  premises  could 
"serve  a state  warrant  and  make  a return  on  same,"  so 
could  the  marshal  acting  as  ex-o' ficio  constable* 

There  can  be  no  doubt  but  what  a constable  has 
statutory  powers  and  duties  in  the  premises  because 
Section  11756  K.  S.  Mo*  1329,  provides: 

"Constables  may  serve  warrants, 
writs  of  attachments,  subpoenas 
and  all  other  process,  both  civil 
and  criminal,  and  exercise  all 
other  authority  conferred  upon  them 
by  law  throughout  their  reapective 
counties  * " 

Section  6766  R.  S.  Mo.  1929,  or ov ides  as  follows: 

"The  police  Judge  shall  be  ex-of f lco 
a justice  of  the  peace  within  the 
limits  of  the  city,  with  Jurisdic- 
tion as  to  crimes  and  misdemeanors, 
out  shall  have  no  Jurisdiction  to 
hear  or  determine  civil  matters* 

The  marshal,  or  in  his  absence  the 
assistant  marshal  or  any  regular 
policeman,  sh*  1 be  ex-offlclo  a 
constable  to  wait  unon  the  police 
Judge  when  acting  as  a Justice  of 
the  peace." 
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Section  t>767  H.  S*  -o.  1929,  should  be  construed  with 
Section  6766,  supra,  for  it  also  provides  a circum- 
stance where  the  police  Judge  must  act  as  justice  of 
the  peace  or  call  in  a justice  of  the  peace  in  which 
case  it  1 s also  the  duty  of  the  marshal  to  act  as  ex- 
off  lclo  constable*  If  he  prodeed  with  the  case  as  a 
Justice  of  the  peace,  then  it  becomes  the  duty  of  the 
marshal  to  wait  on  the  Court  as  a constable*  Said 
Section  provides: 

"if,  in  the  progress  of  any  trial 
before  the  police  judge,  it  shall 
aooear  that  the  accusal  ought  to 
oe  put  upon  his  trial  for  an  of- 
fense against  the  criminal  laws  of 
the  state  and  not  cognisable  be- 
fore him  as  police  judge,  he  shall 
immediately  stop  all  further  pro- 
ceedings before  him  as  police  Judge, 
and  shall  cause  the  complaint  to 
be  made  before  himself  as  a Just- 
ice of  the  peace,  or  before  some 
other  justice  of  the  peace,  and 
the  accused  shall  thereupon  be  pro- 
ceeded against  in  the  manner  pro- 
vide.. by  general  law*  The  police 
Judge  aid  marshal,  when  acting  ae 
justice  of  the  peace  and  constable 
respectively,  shall  be  entitled  to 
receive  therefor  the  same  fees 
allowed  by  law  for  such  services*" 


CQMCifUil  01* 


It  is  the  opinion  of  this  office  that  the  Chief 
of  Police  of  Jefferson  City,  as  ex-officio  constable, 
has  the  power  within  the  limits  of  Cole  County  to 
serve  State  warrants  and  make  a return  on  the  same. 

He  is  not  to  conalderhlmself  at  all  times  with  powers 
of  an  ex-oiilcio  constable,  because  the  Statute  limit 
this  ex-officio  capacity  to  serve  and  return  State 
warrants  to  where  he  is  waiting  on  the  police  judge 
when  the  police  judge  is  acting  as  a justice  of  the 
peace.  The  Statutes  provide  for  only  one  occasion 
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where  the  police  Judge,  ty  virtue  of  said  office, 
can  act  as  a justice  of  the  peace,  and  concurrent 
with  that  occasion  goes  the  right  of  the  Chief  of 
Police  to  act  with  powers  of  a constable*  If  the 
Legislature  intended  the  Chief  of  Police  to  be  ex- 
officio  constable  at  all  tines,  Uwy  would  have  said 


It  is  our  furthe  r opinion  that  where  the  Chief 
of  Police  has  legally  perforned  his  office  as  ex-of- 
ficio  constable,  as  allowed  by  Statute,  he  is  in  that 
case  entitled  to  the  same  fee  for  serving  and  return- 
ing said  warrant  as  a constable  would  have  been  en- 
titled had  the  charge  been  filed  before  a Justice  of 
the  Peace  in  fact.  The  Legislature  has  so  provided. 


Respectfully  submitted 


WM.  ORR  SAWTERS| 

Assistant  Attorney  General. 


APPROVED: 


mrmmwici — 

Attorney  General. 


WOS:H 


LOTTERY  - Giving  away  house  and  lot  by  chance  tc  purchasers 
of  other  vacant  lots  Is  a lottery. 


April  2,  1935. 


Honorable  Elliott  H.  Da.;nf 
Prosecuting  Attorney 
Oole  County 

Jefferson  City,  'isscmri 


Dear  Sir: 


We  have  your  request  of  i'arch  30 , 1935 
for  an  opinion,  which  request  la  a*  follow*: 

•Will  you  please  furnish  this  office 
with  an  opinion  as  whether  or  not  the 
following  proposition  would  be  in 
violation  of  our  laws  governing  gambling 
and  lotteries. 

"A  parson  owns  thirty  nine  lots,  all  of 
which  are  surveyed  and  platted  showing  eiaie 
and  In cation  so  that  same  way  be  viewed 
by  Uuf  rnrohr  sera,  the  lot  being  numbered 
as  shown  on  the  '1st  thereof,  upon  one 
lot  there  is  a residence  building,  which 
said  lot  is  not  to  be  sold,  but  is  to  be 
given  to  one  of  the  purchasers  owning  one 
of  the  lots  sold.  The  lots  the  purchasers 
will  receive  a deed  to,  will  be  determined 
by  a drawing.  The  purch&eeT  of  eaoh  lot 
will  be  given  a contract  and  warranty  deed 
to  one  of  the  lots  nold  and  the  particular 
lot  to  oe  determined  by  drawing  a nunoer 
correspond  la;  to  the  lot  numbered  as  shown 
on  plat.  After  the  lots  are  drawn,  each 
and  every  one  of  the  pur chr  sere  will  be  en- 
titled to  draw  on  the  lot  upon  which  the 
residence  is  ritueted  without  further  cost. 
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The  lots  are  to  be  sold  for  three  hun- 
dred dollars  each,  within  a certain 
definite  time,  and  the  purchased  rjoney 
together  with  the  contract  and  deed  is 
to  be  held  in  escrow  in  one  of  our  banks. 
If  the  full  number  of  lots  to  be  sold 
are  not  disposed  of  within  this  definite 
tine,  as  may  be  set  out  in  the  contract, 
the  purchaser* s money  is  to  returned  to 
him  U'*on  his  return  of  the  oontraot  to 
the  teller  or  his  agent.  It  is  te  be 
set  out  in  the  contracts  thst  a certain 
mtaber  of  these  lots  are  to  be  sold  at  a 
certain  price  within  a certain  time,  snd 
that  the  purchaser  and  holder  of  one  or 
more  lots  undeT  the  oontraot  will  have  a 
ohanoe  to  draw  the  lot  upon  which  the 
residence  Is  situated,  the  drawing  to  be 
held  nubllcly,  and  at  a certain  time  and 
plsoe." 


In  answer  to  your  letter,  we  refer  you  to  Sec- 
tion 4314,  R.  8.  4o.  1929,  which  reads  as  follows: 

•If  any  ^erson  shall  make  or  establish, 
or  aid  or  assist  in  raakinr  or  establishing, 
any  lottery,  gift  enterprise,  oolioy  or 
scheme  of  drawing  in  the  nature  of  a 
lottery  as  a business  or  avocation  in 
this  state,  or  shall  advertise  or  make 
nuullc,  or  cause  to  oe  advertised  or 
made  public,  oy  means  of  any  newspaper, 
peunhlet,  oiroular,  or  other  written  or 
printed  notice  thereof,  printed  or  cir- 
culated in  this  stPte,  any  such  lottery, 
arift  enterprise,  policy  or  sohecie  or 
drawing  in  the  nature  of  a lottery,  whether 
the  e"  :-.e  is  being  ot  is  to  be  conducted, 
held  or  drawn  within  or  without  this  state, 
he  shall  be  deemed  euilty  of  a felony,  and, 
upon  conviction,  shall  be  punished  by  Im- 
prisonment in  the  penitentiary  for  not  less 
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than  two  nor  more  than  fire  years,  or 
t>y  i .tirisonment  In  the  county  Jail  or 
workhouse  for  not  leas  than  six  nor  more 
than  twelve  months." 


There  are  three  essential  elements  necessary 
to  oonetitute  an  act  a felony  under  the  above  statute: 

(1)  prize,  (2)  chance,  (3)  consideration.  9tate  v.  Em- 
erson, 1 8.  W«  (2d)  1^9. 

Froj.  your  letter,  it  i3  apparent  that  the  prize 
is  a lot  with  a residence  building  which  is  to  be  given 
away  to  the  holder  of  the  luoky  numbered  tioket;  that  the 
chance  is  shown  the  fact  that  only  one  holder  out  of 
the  lots  to  be  sold  will  be  the  one  to  receive  the  lot 
with  the  residence  ouilding  on  it,  and  the  consideration 
is  purchase  of  a lot  for  $300.00,  which  entitled  the  party 
to  a drawing  for  the  orize. 

In  thi 3 connection,  we  are  enclosing  herewith  a coy 
of  an  opinion  holding  th*t  the  "Hank  Wight*,  as  conducted  by 
theaters,  is  a violation  of  the  lottery  law,  that  certain 
"gift  enterprises*  constitute  a lottery,  that  the  operation 
of  various  "a  . opts  to  .machines",  "whiffle  ooarde",  ^nd  other 
similar  device#  are  forms  of  gambling  prohibited  under  the 
above  lottery  statute. 

It  if,  therefore,  the  opinion  of  this  office  that 
the  purported  lottery  ae  outlined  in  your  letter  ie  in  viola- 
tion of  the  felony  statute  above  citec. 


Respectfully  submitted, 


FmAWXLI!?  S*  KAGAH 

As  lKtant  Attorney  General 


APPROVED: 


ROY  Cl  IT  TRICK! 
Attorney  Oenerrl 
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year. 


.\0 


Aoril  9,  1335. 


Kon.  crker  Dnvis 
r’rosecutin  Attorney 
Lewie  Oounty 
Canton,  Missouri 

Dear  9ir: 


This  *111  acknowledge  receipt  of  your  letter 
of  recent  date  iequeeting  an  opinion  from  this  office, 
which  reads  as  follows: 

"Sfl}l  you  Please  furnish  me  with 
opinion  a»  to  whether  oounty  board 
of  equalization  can,  under  3ectlon 
r-8l$.  Revised  Statutes  1923,  make 
aestsament  of  additional  property 
for  five  years  bt.ck  or  just  for 
the  current  year. 


" !y  ooard  will  be  in  session  again 
the  f irs t of  next  week  and  I will 
greitly  an  reoiate  hearing  from  you 
by  next  Tuesday  if  you  can  convenient- 
ly fct  ie  answer  by  that  time." 


Section  1816,  R.  3.  Mo.  1939,  reads  in  nart  as  fol 

lows: 

"The  county  board  of  equalization, 
at  its  annual  meeting  in  each  year, 
in  addition  to  the  cowers  now  con- 
ferred by  law,  shell  have  authority 
to  assess  and  equalize  the  value  of 
any  orooerty  that  may  have  been  o- 
mitted  from  the  assessor's  books, 
theq  under  examination  by  sale  ooard. 
an?  |in  case  said  ooard  shall  add  any 
oromerty.  real  or  neroonal,  to  said 
assessor's  books,  it  shall  cause  notice 


i 
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In  writing  to  be  served  upon  the  owner 
of  such  o -roper ty,  stating  the  kind  and 
class  of  property  and  the  value  fixed 
thetreon  by  said  board,  and  naming  the 
time  and  place,  not  less  than  five  days 
thereafter,  when  and  where  such  owner 
may  appear  before  said  board  and  show 
oauise  why  said  assessment  should  not  be 
made. 


The  Supreme  Court,  in  the  case  of  3tate  e:-  rel . v. 
Pull law.  333  UoL  329,  lod.  olt.  par;e  234,  in  passing  upon 
the  Identical  question  about  which  you  asked,  said: 

"III.  The  attempted  addition  of  proper- 
ty for  1904  was  invalid  for  the  reason 
thajt  neither  in  the  Aot  of  1903,  nor 
elr?0??here,  is  there  power  r:iven  to  the 
board  of  equalization  to  add  for  assess- 
ment property  omitted  for  ny  year  prior 
to  the  then  current  year.  The  Act  of 
1903  provides  that  the  board  shall  have 
nower  to  'assess  and  equalize  the  value 
of  any  property  that  may  have  been  omit- 
ted from  the  assessor's  books  then  under 
ex_pl nation  by  said  board. ' This  plainly 
refers  to  the  books  for  the  current  year 
only,  as  they  are  the  only  one 9 'under 
examination  by  said  board.'" 


In  view  of  the  above,  it  is  our  opinion  that  the 
county  ooard  of  equalization,  under  the  provisions  of  Sec- 
tion 9816,  supra,  can  only  assess  property  that  may  have 
been  omitted  from  the  assessor's  books  for  the  current 
year  and  cannot  assess  said  oraitte*-  property  for  prior 
year 8. 


Yours  very  truly, 


J.  E.  TAYLOR 

Assistant  Attorney-General 

Ay proved: 


JET/afj 


not 

COUNTY  BUDGET  LAW:  (1)  An  ofricer  may/exceed  amount  estimated  for 
office  supplies;  (2)  Auditing  of  an  account  and  allowing  of  same  by 
county  court  does  not  constitute  a judgment  and  does  not  entitle 
Clerk  to  a fee  of  30^  for  entering  same. 

i ' 

l * 

v April  24,  1935. 


Hon.  Elliott  M.  Dampf, 
Prosecuting  Attorney, 
Cole  County, 

Jefferson  City,  Mo. 


Dear  Sir: 


This  department  is  in  receipt  of  your  reouest  for 
an  opinion  dated  March  28,  1935,  same  being  as  follows: 

"Would  like  an  opinion  regarding 
the  Budget  Lew  of  the  county 
in  ’Laws  of  Missouri  1933’. 

As  an  example,  the  County  Clerk 
places  the  amount  of  500.00  for 
his  office  for  supplies.  Before 
the  end  of  the  year  this  amount 
was  oonsumed  and  it  became  absolute- 
ly necessary  that  we  have  a record 
book.  Would  he  be  allowed  to  go 
over  his  budget  to  purchase  same? 

Would  also  appreciate  an  opinion 
os  to  what  constitutes  a judgment 
in  a County  Court,  or  when  does 
the  County  Court  act  in  a judiciary 
capacity?  Would  the  allowing  of 
an  account  by  the  County  Court  be 
considered  a judgment? 

Section  11781,  R.S.  1929  states  a 
fee  for  County  Clerk  as  follows: 

’For  entering  every  judgment 30^’" 
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A Countv  off! cor  may  not 
exceed  the  amount  estimated 
for  office  supplies 


in  the  Classification  of  Expenditures,  under  Section  2 
of  the  County  Budget  Act,  Class  4 provides  as  follows: 

’’The  county  court  shall  next  set 
aside  the  amount  required  to  pay 
the  salaries  of  all  county  officers 
where  the  sane  is  by  law  made  pay- 
able out  of  the  ordinary  revenue 
of  the  county,  together  with  the 
estimated  amount  necessary  for  the 
conduct  of  the  offices  of  such  offi- 
cers, including  stamps,  stationery, 
blanks  and  other  office  supplies 
a3  are  authorized  by  law.  miy 
supplies  for  current  office  use  and 
of  an  expendible  nature  shall  be 
included  in  this  class.  Furniture, 
office  machines  and  eouipnent  of 
whatever  kind  shall  be  listed  under 
Class  six.” 

If  the  record  book  in  question  had  been  included  in  the 
original  estimate  of  the  county  clerk,  it  would  have  come  within 
the  terms  of  this  class. 

Section  3 of  the  County  Budget  Act  (Laws  of  Ko.  1933, 
p.  342)  contains  the  provision,  "also  he  shall  submit  an  itemized 
statement  of  the  supplios  he  will  remiire  for  his  office,  sepa- 
rating those  which  aro  payable  under  Class  4 and  6."  Section  8 
of  the  County  Budget  Act  (page  345)  makes  it  the  duty  of  the 
county  court  to  go  over  and  revise  the  estimate  and  amend  the 
same  in  such  a way  as  to  promote  efficiency  and  economy  in  county 
government.  The  county  court  also  has  the  right  to  alter  or 
change  any  estimate  and  give  the  officer  the  opportunity  to  be 
heard.  It  then  becomes  the  duty  of  the  county  court  to  forthwith 
enter  the  estimate  on  the  record  of  the  county  court  and  to  approve 
the  same. 

The  section  above  referred  to  does  not  contain  any 
provision  for  changing  or  altering  the  budget  to  meet  the  condi- 
tion such  as  you  present  after  the  estimate  is  on  file  and  the  copy 
is  sent  by  registered  mail  to  the  State  Auditor. 
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Section  6 of  the  County  Budget  Act  (Laws  of  Mo.  1933  p.  344) 
contains  the  provision  that  "Not  later  than  the  15th  day  of  January 
of  each  year,  every  officer  who  expects  to  claim  pay  for  services 
or  to  receive  supplies  to  be  paid  for  from  county  funds  shall  sub- 
mit to  the  county  clerk  the  information  hereinafter  specified’*. 
Section  7 sets  forth  the  form  to  be  executed  by  the  officer,  and 
contains  this  provision:  "Each  item  of  supplies  shall  be  listed 
separately,  giving  quantity  and  estimated  unit  price.” 

As  stated  before,  there  is  no  provision  in  the  County  Budget 
Act  for  remedying  an  error  made  or  for  failure  to  properly  estimate 
the  amount  of  supplies  needed.  It  is  the  duty  of  the  county  court 
to  sacredly  preserve  the  priority  of  the  five  classes,  the  purpose 
of  the  whole  act  being  to  promote  efficiency  and  economy  in  county 
government.  Such  provision  being  absent,  we  are  therefore  of  the 
opinion  that  the  county  clerk  cannot  exceed  the  amount  estimated 
in  his  budget.  This  conclusion  is  further  strengthened  by  the 
provision  contained  in  Section  8 of  the  county  Budget  \ct  (page  346), 
which  is  as  follows: 

”Any  order  of  the  county  court  of  any 
county  authorizing  and/or  directing 
the  issuance  of  any  warrant  contrary 
to  any  provision  of  thi3  act  shall  be 
void  and  of  no  binding  force  or  effect; 
and  any  county  clerk,  county  treasurer, 
or  other  officer,  participating  in  the 
issuance  or  payment  of  any  such  warrant 
shall  be  liable  therefor  upon  his  offi- 
cial bond.” 


II. 

The  auditing  of  an  account  and  allowing 
of  the  same  by  the  county  court  does' 
not  constitute  a Judgment  and  would~"not 
entitle  the  County  Clerk  to  a fee  of  Tffjf 
for  the  entering  of  same.' 

As  to  your  question  regarding  what  constitutes  a Judgment 
of  the  county  court,  we  must  consider  what  the  Supreme  Court  has 
said  on  this  subject.  In  the  case  of  Spindle  v.  Hyde,  247  Mo.  32, 
the  Court  said  (l.o.  52): 

" * * *a  Judgment  is  but  the  conclu- 
sion in  a syllogism  having  for  its 
major  and  minor  premises  the  issues 
raised  by  the  pleadings  and  the  proofs 
thereon.  A judgment  is  the  sentence 
of  the  law  upon  the  record.  * * * " 

In  the  oase  of  Orchard  v.  sright-Dal ton- Bell  Anchor  Store 
Co.,  225  Mo.  414,  the  Court  said: 

„*  * * A ♦judgment*  is  the  decision 
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or  sentence  and  law  pronounced  by 
a court  or  other  competent  tribunal 
on  the  matter  contained  in  the  record. 

It  is  the  final  consideration  and 
deter  inat ion  of  a court  of  competent 
jurisdiction  on  the  matters  submitted 
to  it.  It  includes  an  order  of  the 
probate  court  on  an  administrator  to 
pay  over  a sum  of  money,  or  to  sell 
property  belonging  to  the  estate  to 
pay  debts." 

And  again,  in  the  case  of  McManus  v.  Muench,  217  Mo.  124, 
the  Court  said:  "A  judgment  is  the  sentence  of  the  law  upon  the  rec- 
ord; the  application  of  the  law  to  the  facts  and  pleadings." 

Sec.  11781,  R.S»  Mo.  1929,  being  the  general  seotlon  under 
which  the  county  clerk  is  entitled  to  fees  for  his  of rice  says 
among  other  things,  "for  entering  every  judgment. . .$.30. " You  desire 
to  know  whether  or  not  the  auditing  and  allowing  of  accounts  consti- 
tutes a judgment  such  as  would  entitle  a county  clerk  to  a fee  of 
£.30.  Section  12161,  R.S.  Mo.  1929  sets  out  the  duty  of  the  county 
clerk  with  reference  to  accounts,  and  is  as  follows: 

"It  shall  be  the  duty  of  the  clerk  of 
the  county  court:  First,  to  keep  reg- 
ular accounts  between  the  treasurer 
and  the  county,  charging  him  therein 
with  all  moneys  paid  into  the  treasury, 
and  crediting  him  with  the  amount  he 
may  Have  disbursed  between  the  periods 
of  his  respective  settlements  with 
the  court;  second,  to  keep  Just  acoounts 
between  the  county  and  all  persons, 
bodies  politic  and  corporate,  chargeable 
with  moneys  payable  into  the  county 
treasury,  or  that  may  become  entitled 
to  receive  moneys  therefrom;  third, 
to  file  and  preserve  in  his  office  all 
accounts,  vouchers  and  other  papers 
pertaining  to  the  settlement  of  any 
account  to  which  the  county  shall  be 
a party,  copies  whereof,  certified 
under  the  hand  and  seal  of  the  clerk, 
shall  be  admitted  in  evidence  in  all 
courts  of  law  and  elsewhere;  fourth, 
to  issue  warrants  on  the  treasury  for 
all  moneys  ordered  to  be  paid  by  the 
court,  keep  an  abstract  thereof, 
present  the  same  to  the  county  court 
at  every  regular  term,  balance  and 
exhibit  the  accounts  kept  by  him  as 
often  as  required  by  the  court, 
and  keep  his  books  and  papers  at 
all  times  ready  for  the  inspection 
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of  the  sane,  or  any  Judge 
thereof. " 

There  is  no  provision  In  the  above  section  for  any 
fees  for  the  county  dork  in  carrying  out  his  duties  under 
said  section,  nor  does  the  general  section,  11781,  R.S.  Mo. 

1929  contain  any  provision  for  the  payment  of  fees  to  the 
county  clerk  for  carrying  out  his  duties  under  Section  12161; 
therefore,  as  stated  in  your  letter,  the  only  method  by  which 
the  county  olerk  night  charge  a fee  insofar  as  accounts  are 
concerned,  is  to  treat  the  sane  as  a Judgment,  which  we  will 
next  consider. 

In  the  ease  of  Sanitary  Company  v.  Laclede  County, 

307  Mo.  10,  the  Court,  in  discussing  the  function  of  the  county 
court  in  auditing  and  allowing  claims,  said  (l.c.16): 

^Defendant  apparently  contends 
that  Section  2589  has  made  suoh 
provision  otherwise.  The  func- 
tion of  the  county  court  is 
merely  to  audit  and  settle 
claims  and  demands  against  the 
county.  (Section  2574)  A claim 
against  a county  is  not  techni- 
cally a suit  at  all.  (Oammon  v. 

Lafayette  County,  supra)  If  a 
claim  is  presented  to  the  county 
court  and  allowed,  well  and  good. 

If  it  is  rejected,  the  claimant 
may  appeal  to  the  circuit  court. 

There  is  no  language  in  Section 
2589  which  may  fairly  ba  con- 
strued as  constituting  rejection 
• of  a demand  against  a county  by  the 
county  court  a final  adjudica- 
tion of  defendant’s  right  to 
recover  against  the  county.” 

The  same  subject  matter  is  treated  in  the  case  of  state 
ex  rel  v.  Diemer,  255  i!o.  336,  wherein  the  court  said  (l.c.  351): 

"In  the  allowance  of  claims 
against  a county  or  in  settling 
with  county  officers,  county 
courts  do  not  act  so  strictly  as 
a court,  or  in  the  performance  of 
a Judicial  function,  that  their 
allowance  or  disallowance  of  a 
claim  is  res  ad  judicata.  Some- 
thing of  substance  might  be  said 
in  favor  of  the  contrary  theory. 
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but  at  an  early  day  this  court 
considered  our  statutes  and 
announced  the  doctrine,  on  the 
reason  of  the  thing  and  because 
of  a good  public  policy,  that 
county  courts  in  the  allowance 
of  clains,  as  in  settling  with 
officers,  acted  as  a mere  public 
board  of  audit,  as  ministerial, 
administrative  or  fiscal  agents 
for  the  county  and  not  strictly 
as  a court,  hence  we  have  uni- 
formly refused  to  apply  the 
doctrine  of  res  adjudioata  to 
their  orders  allowing  or  dis- 
allowing claims  against  the 
county,  or  to  their  settlements 
with  county  officers.  That 
doctrine  has  always  been  adhered 
to  and  must  be  accepted  as 
settled." 

One  of  the  earlier  cases  on  this  subject  is  that  of 
Reppy  v.  Jefferson  County,  47  Ho.  66.  In  that  case  the  Court 


said  (l.c.  68) : 


"Defendant’s  counsel  first  con- 
tend that  the  rejection  of  the 
claim  is  a judgment;  that  the 
plaintiff  is  concluded  by  it, 
and  cannot  prosecute  in  the 
circuit  Court.  This  claim  is 
wholly  untenable.  The  County 
Court,  in  auditing  claims  against 
the  county,  is  but  its  fiscal 
agent,  and  not  a judicial  body. 

It  represents  the  county,  and  in 
the  numerous  prosecutions  against 
it,  from  the  earliest  times,  it 
has  never  been  held  that  a rejected 
claim  was  res  ad  Judicata.  (Phelps 
County  v.  Bishop,  46  Ho.  68). 

The  idea  that  a disallowance  of  a 
claim  operated  as  a judgment 
against  tho  claimant  has  arisen 
in  part  from  the  faot  that  an 
appeal  is  allowed  from  such  action. 
This,  however,  is  but  a statutory 
mode  of  bringing  the  county  into 
the  Circuit  Court  without  original 
process,  and  the  claimant  may 
avail  himself  of  it  or  commence 
suit. " 
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CONCLUSION 


The  decislona  quoted  above  appear  to  be  unanimous  to 
the  effect  that  the  county  court,  in  auditing  and  allowing  an 
account,  acts  as  a ministerial,  administrative  or  fiscal  agent 
for  the  county  and  not  strictly  as  a court;  hence,  it  is  the 
opinion  of  this  department  that  the  auditing  and  allowing  of 
an  account  by  the  county  court  does  not  constitute  a Judgment 
for  which  the  clerk  is  entitled  to  a fee  of  ".30. 

Referring  to  the  definitions  as  contained  in  the  first 
part  of  this  opinion  in  regard  to  judgments,  it  is  our  opinion 
that  to  constitute  a Judgment  in  the  county  court,  it  would  be 
necessary  that  pleadings  or  petitions  be  filed  in  conformity 
with  some  statute,  or  an  action  be  brought  in  the  county  court 
wherein  it  would  become  the  duty  of  the  county  court  to  pass 
judgment  on  same.  Then  and  in  that  event,  the  findings  would 
constitute  a Judgment  for  which  the  clerk  would  be  entitled  to 
the  fee  of  $.30. 


Respectfully  submitted, 


3LLIVER  W.  NOLEN, 
Assistant  Attorney  General 


APPROVED: 


Rot  McKif?Rfctf, 
Attorney  General. 
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COUNTY  FUNDS: 


Transferring  of  county  funds  from 
one  fund  to  ano tiier 


Hon.  Elliott  M.  Daxnpf 
Prosecuting  Attorney 
Cole  County 

Jefferson  City  Missouri 


June  27,  1935 


Dear  Slri 


This  la  to  acknowledge  your  letter  dated  June 
24,  1935  as  follows* 

"I  would  like  to  know  whether  a 
county  court  can  transfer  the 
money  in  the  sinking  fund  to 
another  fund,  or  whether  the  money 
can  be  used  for  another  purpose, 
such  as  the  building  of  a new  Jail.” 


Your  letter  does  not  contain  sufficient  facta 
upon  which  we  can  Intelligently  base  an  opinion,  A 
request  for  an  opinion  should  contain  facts  so  that  nothing 
Is  assumed  when  answering  same.  Hence,  we  only  answer 
your  letter  by  citing  you  the  applicable  statutes  and  court 
decisions  on  the  transferrin;  of  from  one  fund  to  another, 
as  you  have  not  apprised  us  as  to  what  sinking  fund  It  Is 
Intended  to  transfer  the  money  from,  or  whether  or  not  the 
money  in  said  sinking  fund  Is  no  longer  needed  for  the 
purpose  for  which  It  was  raised,  so  that  we  can  not  assume 
these  two  major  premises  In  writing  this  opinion. 

There  are  two  statutes  In  Missouri  that  bear  on 
the  question  of  transferring  of  funds  and  same  being  In 
pari  materia,  to-wlt.  Sections  12167  and  12168  K.  S.  io. 
1929. 
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Ceotlon  12167,  supra,  provides  as  follows: 

".Vhenov  or  there  la  a balance  in  any 
county  treasury  In  this  state  to  the 
credit  of  any  special  fund, which  Is  no 
longer  needed  for  the  purpose  fow  fchlch 
It  was  raised,  the  county  court  may, by 
order  of  record,  direct  that  said  bal- 
ance be  transferred  to  the  credit  of 
the  general  revenue  fund  of  the  cotint y, 
or  to  such  other  fund  as  may.  In  their 
Judgment,  be  In  need  of  such  balance ." 


Section  12166,  supra,  provides  as  follows: 

"Nothing  In  the  preceding  section  shall 
be  construed  to  authorize  any  county 
court  to  transfer  or  consolidate  any 
funds  r.ot  otherwise  provided  for  by  law, 
excepting  balances  of  funds  of  which  the 
objects  of  their  creation  are  and  have 
been  fully  satisfied. " 


Ihe  above  sections  were  before  the  Supreme  Court 
(en  banc)  for  consideration  on  a question  similar  to  the 
one  contained  In  your  request  In  the  case  of  Decker  v.  Dlemer 
229  Mo.  296.  fe  quote  from  said  decision  beginning  at 
page  335: 

"Learned  counsel  for  appellants  maintain 
that  there  were  only  three  ways  to  oreate 
a fund  for  building  a courthouse  - one,  a 
sale  of  bonds  voted  by  the  people;  another, 
by  direct  tax  voted  by  the  people  - both 
as  provided  by  the  Constitution;  the  other, 
a petition  by  the  prosecuting  attorney  and 
the  county  court  to  the  circuit*  court  and 
an  order  by  that  court  adjudging  the  levy 
neoessary  and  lawful  under  the  Cottey  Act. 

Contra,  counsel  for  the  respondents  main- 
tain that  there  Is  still  another  legal  way, 
viz.,  under  the  provisions  of  Revised  Statutes 
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1899,  sections  6723  to  6729  Inclusive, 
supra, (tnese  two  sections  12167-12168, 
respectively,  «.  S.  ^o.  1929)  the  provisions 
of  which  we  have  hereinbefore  set  forth. 

They  say  that  if  the  county  has  the  money 
it  need  not  borrow  or  levy  special  taxes 
by  a vote  of  the  people,  but  may  act  sen- 
sibly by  using  its  funds  on  hand  for  such 
legitimate  county  purpose.  At  this  point 
counsel  cross  swords  on  another  proposition, 
viz.!  hespondents  go  a step  further  and  say 
that  surpluses,  not  used  or  needed  for  the 
purpose  for  which  thet  funds  were  apportioned 
and  appropriated  by  the  county  court  from 
year  to  year,  may  be  gathered  into  a court- 
house fund  and  suoh  aggregation  may  be  con- 
strued er  the  'sufficient  funds  in  the 
county  treasury  for  that  purpose*  mentioned 
in  section  6723.  Counsel  for  appellants 
deny  that.  They  say  that  such  funds  are 
'sacred'  and  must  be  carried  forward  from 
yeas*  to  year  to  be  used  as  originally 
appropriated  so  that  the  so-called  surplus 
should  be  usod  to  reduce  the  current  tax 
levy  for  county  purposes  and  not  for 
building  a courthouse.  In  this  connection 
by  vlx*tue  of  diverse  interpretations,  both 
sides  confidently  rely  cm  the  statutes 
relating  to  the  transfer  of  fluids,*  * * *" 

" /• e shall  not  write  the  law  so  that  county 
courts  may  make  excessive  levies  for  county 
purposes  for  the  very  purpose  of  evading  the 
statutes  and  oreatlng  a surplus  to  build  a 
courthouse, there by,  under  the  seeming  forms 
of  lav,  evading  the  spirit  and  Intent  of  the 
law.  Wo  have  already  dlsposod  of  the  features 
of  this  case  in  that  particular,  and  shall 
proceed  to  determine  the  question  now  up  by 
assuming  that  the  levies  were  honestly  made 
from  year  to  year,  and  that  the  surpluses 
were  honestly  accumulated  as  indicated. 
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The  laid  quest  ton  then  1st  iay  a 
county  court  transfer  a surplus 
and  divert  It  from  a fund, having  a 
designated  and  given  purpose,  to 
another  legitimate  county  purpose, 
by  force  and  reason  of  the  satisfaction 
of  the  original  use  or  purpose.  Me 
answer  that  question  In  the  affirmative. 

■»  i*  * 


" e are  further  of  the  opinion  that 
when  all  warrants  and  debts  properly 
chargeable  to  a fund  In  any  one  year 
are  paid  and  provided  for,  the  residue 
of  such  fund  Is  a •surplus1  within  the 
purview  of  the  transfer  sections.  Is 
not  the  building  of  a courthouse  as 
legitimate  as  any  other  county  purpose? 
Are  bonds  so  desirable  that  the  people 
of  a ilssourl  county  must  bond  them- 
selves when  bonds  are  not  necessary, or 
go  without  a courthouse?  Just  they  levy 
special  taxes  when  they  have  the  means 
In  the  treasury  to  avoid  such  special 
levy?  Running  like  a thread  through 
the  8‘atutes  is  the  Idea  of  as  low  a 
rate  of  taxation  as  Is  compatible  with 
the  welfare  of  the  people,  and  the  other 
idea  that  the  county* a business  must  be 
done  for  cash.  All  these  Ideas  are 
conserved  by  the  holding  made." 


bee  also  . tate  ex  rat .v .Appleby  136  Jo.40B, 
hoi  oway  v.  Howell  County  210  -lo.  601. 

Yours  very  truly. 


Janes  L.  Horn  os tel 
Assistant  Attorney  General 


APPROVED* 


JOHN  >V.  llOI-KJAR,  Jr. 

(Acting)  Attorney  General 


INTOXICATING  LIQUOKe  The  Liquor  Control  Act  doe  a not 

prohibit  the  sale  of  set-ups. 
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Honorable  Elliott  M.  Lampf 
Prosecuting  Attorney 
Cole  County 

Jefferson  City,  Missouri 
Dear  Slri 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reads  as  follows} 

"Will  you  kindly  advise  the  undersigned 
if  it  is  a violation  of  the  law  for  a 
person  holding  a 5%  beer  license  to 
serve  set-ups  on  the  premises  used  for 
selling  b%  beeri* 

There  is  no  provision  under  the  Liquor  Control  Act 
prohibiting  the  serving  of  set-ups  on  the  premises  covered 
by  licenses  to  sell  malt  liquor  not  in  excess  of  5 % by 
weight.  However,  the  Supervisor  of  Liquor  Control  way, 
under  the  Act,  make  rules  and  regulations  governing  the 
sale  of  set-ups  used  in  the  preparation  of  drinks* 

It  is  the  opinion  of  this  Department  that  it  would  not 
be  a violation  of  the  Liquor  Control  Act  for  a person  to 
serve  set-ups  on  the  premises  licensed  for  the  sale  of  5% 
beer. 


Respectfully  submitted  • 


APPROVED  s 


ROSSELL  C.  STONE 

Assistant  Attorney  General. 


hoy  SteKUrtETd — 

Attorney  General. 


RCS:H 


Du  tv  of  Sheriff  to  attend 
Probate  Court  and  certain 
fees  nay able  to  the  Sheriff 
and  Jurors  for  services 
rendered* 


August  12,  1955. 


Honorable  Elliott  M.  Eampf 
Prosecuting  Attorney 
Cole  County 

Jefferson  City,  Missouri 
Dear  Sir* 

Your  r equest  for  an  opinion  dated  July  29th,  is  aa 
follows: 


SHERIFFS — PROBATE  C OURTS — JURORS: 


rJ 


"Will  you  please  furnish  this  office 
with  an  opinion  as  to  what  pay  a Juror 
is  entitled  in  serving  on  a Jury  in 
the  Probate  Court  either  in  a hearing 
on  a demand  or  an  insanity  case. 

"Will  you  also  furnish  an  opinion  on 
the  fees  allowed  the  Sheriff  for  serv- 
ing Jurors  in  the  Probate  Court;  also 
for  ppenlng  Probate  Court. 

"Please  bear  in  mind  that  although 
Probate  Court  has  a regular  term,  it 
does  not  have  a regular  Jury.  The 
Juries  are  selected  as  needed.  The 
regular  ter*  of  the  Probate  Court  be- 
gins on  the  second  Monday  of  February, 

Kay,  August  and  November,  and  as  a 
rule,  nun  for  fifteen  or  twenty  days. 

Is  the  Sheriff  entitled  to  pay  for 
ooening  Court  each  day  during  the  reg- 
ular term,  if  so,  how  much? 

The  Probate  Court  in  Missouri  is  a Court  of  Record, 
for  3ection  2046,  R.  S.  Mo*  1929,  orovides: 

"A  probate  court,  which  shall  be  a court 
ofrecord,  and  consists  of  one  Judge, 
is  hereby  established  in  the  city  of 
St.  Louis,  and  in  every  county  in  this 
state.- 
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Ahere  a demand  in  Probate  Court  is  being  pressed 
against  an  estate  for  allowances,  it  Is  within  the  power 
of  either  party  to  demand  a jury  trial  for  Section  200 
ft.  S.  Mo.  1929,  provides: 

"If  the  demand  or  set-off  do  not 
exceed  twenty  dollars,  or  if  neither 
party  require  a jury,  the  court  may 
decide  on  the  validity  of  such  de- 
mand." 

Section  201,  ft.  S.  Mo.  1929,  also  provides: 

"If  the  demand  or  set-off  exceed 
twenty  dollars,  and  either  Darty 
require  a Jury,  one  shall  be  im- 
mediately summoned,  and  the  trial 
shall  b e conducted  in  a summary 
manner,  without  form  of  pleading." 

The  Probate  Court  has  power  to  order  the  sheriff  to 
summons  a Jury,  for  Section  8772  R.  S.  Mo.  1929,  provides: 

"All  courts,  other  than  those  here- 
tofore named,  in  which  Juries  may 
be  required  for  the  trial  of  any 
cause,  may  order  the  sheriff  or 
other  proper  officer  to  summon  a 
sufficient  numler  of  Jurors  as  oc- 
casion may  require." 

T?e  fail  to  find  any  Statute  making  It  the  sheriff's 
duty  to  open  Probate  Court.  You  state  that  there  are  fonr 
terms  of  Probate  Court  in  each  year,  and  it  is  the  statutory 
duty  of  the  sheriff  to  act  in  attendance,  open  all  Courts 
of  Record  at  every  term  thereof.  Section  11518  R.  S.  Mo. 
1929,  provides  in  part  as  follows: 

* *he  shall  attend  upon  all 
courts  of  record  at  every  term,  * 

* * 

Again  in  Section  1870  ft.  S.  Mo.  1929,  the  Legisla- 
ture provided: 

"The  several  sheriffs  shall  attend 
each  court  held  in  their  counties. 
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e/eept  inhere  It  shall  otherwise  be 
directed  by  law;  and  It  shall  be  the 
duty  of  the  officer  attending  any 
court  to  furnish  stationery,  fuel, 
and  other  things  necessary  for  the 
use  of  the  court  whenever  ordered  by 
the  court. " 

Where  a sanity  hearing  in  Probate  Court  Is  being 
conducted,  it  is  the  duty  of  the  Probate  Court  to  order 
a Jury  when  requested,  and  Section  448  R.  S.  Mo.  1929, 
provides : 

"If  information  In  writing,  verified 
by  the  informant  on  his  best  inform- 
ation and  belief,  be  given  to  the 
Probate  court  that  any  person  in  its 
county  is  an  idiot,  lunatic  or  person 
of  unsound  mind,  end  incapable  of 
managing  his  affairs,  and  praying 
that  An  Inquiry  thereinto  be  had,  the 
court,  if  satisfied  there  Is  good 
ca use  for  the  exercise  of  Its  Juris- 
diction, shall  cause  the  facts  to 
be  incuired  Into  by  a Jury;  Provided. 
that  if  neither  the  party  giving  r,he 
information  in  writing,  nor  the  party 
whose  sanity  Is  being  inquired  Into 
call  for  or  demand  a Jury,  then  the 
facts  may  be  inquired  into  by  the 
court  sitting  as  a Jury." 

In  the  case  of  Cammon  v.  Lafayette  County,  76  Mo.  676, 
1.  c.  676,  the  Supreme  Court  said: 

"The  right  of  a public  officer  to 
fees  is  derived  from  the  statute. 

He  is  entitled  to  no  fees  for  ser- 
vices he  may  perform,  as  such  of- 
ficer, unless  the  statute  gives  it. 

When  the  statute  fails  to  provide  a 
fee  for  service  he  is  required  to  per- 
form as  a oublic  officer,  he  has  no 
claim  upon  the  State  for  compensation 
for  such  service." 

The  sheriff's  fees  for  attending  at  every  term  of  Pro- 
bate Court,  pursuant  to  the  law  requiring  him  to  attend, 
are  found  in  Section  11789  R.  S.  Mo.  1929,  which  provides 
in  part: 
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"For  attending  each  court  of  record 
or  criminal  court  and  for  each  de- 
puty actually  employed  In  attendance 
upon  such  court  the  number  of  such 
deputies  not  to  exceed  three  per 
day 43.00. " 

The  jurors’  fees  for  serving  on  a jury  In  Probate 
Court  Is  found  In  Section  11797  R.  S.  Mo.  1929,  which 
provides  In  part: 

"For  each  person  sunmonad,  attend- 
ing and  reporting  to  any  court  of 
record,  per  day,  except  as  otherwise 
provided  by  law 41.00." 

The  Sheriff's  fee  for  summoning  a jury  in  Probate 
Court  la  found  in  Section  11789  H.  S.  Mo.  1929,  which  pro- 
vided in  part: 

"For  summoning  a standing  jury.  *48.40." 


CONCLJSIJH. 


The  Probate  Court  in  Missouri  Is  a Court  of  Record 
with  jurisdiction  over  Jury  Trials  In  demand  cases  and 
In  insanity  hearings.  The  parties  have  a statutory  right 
to  present  their  cause  to  a Jury.  It  Is  the  Sheriff's 
duty  to  summons  a jury  when  ordered  by  the  Court,  and  to 
attend  at  each  term  of  Probate  Court  and  also  to  execute 
all  orders  of  said  Court  except  where  the  Statutes  have 
directed  otherwise.  Those  who  render  statutory  service  to 
the  Probate  Court,  such  as  serving  on  a Jury,  serving  the 
summons  on  prospective  Jurors,  attending  the  terms  of 
Court  and  executing  the  orders  of  the  Court  are  duty  bound  to 
perform  their  statutory  services.  For  their  services  they 
are  entitled  only  to  such  fees  as  the  Legislature  has 
provided. 

Any  person  summoned  attending  and  r eporting  for  jury 
service  in  Probate  Court  is  entitled  to  the  per  diem  fee 
of  yl*00 . 


The  sheriff's  fees  for  attending  each  term  of  Probate 
Court  is  *3.00  per  day  for  every  day  his  attendance  is  re- 
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quired  and  service  rendered*  Ifce  cannot  find  where  the 
Legislature  has  provided  the  sheriff  a fee  for  opening 
Probate  Court,  SiS  stated  in  your  request* 

The  sheriff’s  fee  for  summoning  a standing  jury  in 
Probate  Court  1$  $8*40* 


Respectfully  submitted 


WM.  ORR  SAWTER2 
Assistant  Attorney  General* 


APPROVED: 


RO*  alcqlTTRIOK 
Attorney  General* 
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Son.  J.  Frank  Davis,  ^resident 
aroers'  State  Bo ax a of  Examiners 
619  R.  A*  Kong  Building 
Kansas  City,  Missouri 


Dear  Mr.  Davis: 

Acknowledgment  is  made  of  your  oral  request  for  an  opinion 
of  this  office  relative  to  the  power  of  the  Board  to  employ 
assistants  si  as  to  make  possible  the  enforcement  by  the  Board 
of  Chapter  103  R.  3.  Missouri  1929.  You  called  particular  atten- 
tion to  the  rules  and  regulations  which  have  been  promulgated 
by  the  Board  with  the  approval  of  the  State  Board  of  Health,  con- 
sisting of  some  fourteen  rules,  directed  to  the  maintenance  of 
sanitary  conditions  in  barber  shops,  having  in  view  the  elimination 
as  far  as  possible  of  contagious  and  lnfeotlous  diseases.  You 
have  also  directed  attention  to  House  Bill  117  adopted  by  the 
58t.h  General  Assembly  and  approved  by  the  Governor  to  become 
affective  August  37.  1936.  This  House  Bill  is  a reenactment  of 
3ection  13524,  eliminating  the  proviso  heretofore  attached  to 
that  section  and  reading: 

"i'rovldsd  this  chapter  shall  not  apply 
to  cities  or  towns  in  this  state  wbloh 
no«  have  or  hereafter  may  have  a population 
of  less  than  five  thousand  inhabitants." 


It  le  vary  apparent  that  by  the  elimination  of  this 
proviso  this  Chapter  has  become  general  and  will  be  effective 

throughout  the  state  of  Missouri  in  • very  village,  town  and  city, 
placing  barbers  in  some  eleven  hundred  additional  communities  under 
the  jurisdiction  of  the  Board,  having  these  preliminary  facts  in 
mind  we  shall  direct  our  attention  to  the  solution  of  the  question. 


An  examination  of  Chapter  103  reveals  that  there  is  no 
specific  statutory  authority  for  the  hiring  of  any  deputies 
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and  assistants  or  snploysts  of  any  kind  or  character  other  than 
one  stenographer  whose  salary  shall  be  One  hundred  Dollars  per 
aonth.  Section  13524. 

This  being  the  ease  we  aust  turn  to  the  general  pro- 
visions  of  this  act  to  deteraine  if  possl  tie  whether  or  not 
the  duties  placed  upon  the  Board  are  such  as  aay  reasonably 
require  the  eaployaent  of  assistants.  Section  13523  provides 
in  part: 

"A  board  of  examiners,  to  consist  of 
three  persons,  citizens  of  this  state 
for  at  least  three  years  prior  to 
their  appointment,  is  hereby  created 
to  eexry  out  the  purposes  and  to  enforce 
the  provisions  of  this  chapter.*  • • • 

Said  board  shall,  with  the  approval  of 
the  state  board  of  health,  prescribe 
such  sanitary  rules  as  it  may  deea 
necessary,  with  particular  reference  to 
the  precautions  use  6sary  to  be  employed 
to  prevent  the  creating  and  spreading 
of  infectious  or  contagious  diseases. 

A co .y  of  such  rules  shall  be  furnished 
each  person  to  whoa  a certl floats  of 
registration  or  permit  is  granted.*  • 

Section  13o34  provides  that  it  shall  be  a mlsde  eanor 
to  violate  any  provision  of  the  Chapter  "and  the  board  shall 
proceed  against  all  such  persons. " 

Generally  spearing,  this  Chapter  makes  it  unlawful 
to  follow  the  occupation  of  barber  in  this  State  without  a cer- 
tificate of  registration.  Section  13522. 

It  is  required  that  four  public  examinations  be  held 

each  year  after  due  newwpaper  notice.  Section  13526. 

The  Board  la  required  to  collect  the  sum  of  Two  Dollars 
per  year  from  each  barber  practicing  bis  occupation  upon 
application  duly  made.  Section  13527. 
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section  13535  proscribes  the  qualifications  of 
applicants  for  exaal nation  and  requires  the  Board  to  examine 
on  designated  subject?  and  admit  those  qua  ifylng. 

The  board  is  required  to  keep  a register  of  all 
apprentices  and  to  lloense  those  barber  schools  vhloh  are 
qualified.  Scot ion  13539. 

The  board  must  furnish  certificate  of  registration 
to  all  those  entitled  thereto  which  oust  be  kept  in  the  place 
of  buelness.  Section  13530. 

The  Board  is  authorized  to  revoke  certificates  of 
registration  upon  the  conditions  enumerated.  Section  13532. 

Thus  we  see  many  duties  are  lnpoeed  upon  the  Board 
vhloh  is  composed  of  three  members.  They  are  required  to 
enforoe  the  rules  and  regulations  and  the  statutory  provisions 
respecting  the  operations  of  barbers.  It  would  appear  that 
without  question  this  is  a super  human  assignment  for  three 
aen.  The  legislature  placing  these  numerous  and  varied  duties 
must  have  realised  the  impossibility  of  perforoance  solely 
through  the  activities  of  the  members  of  the  board.  Assistance 
of  eone  kind  or  character  is  an  absolute  nsoeeslty  for  the 
efficient  administration  of  the  law.  While  it  le  true  that 
the  disoretlon;«ry  functions  of  the  Board  ouch,  as  the  admitting 
of  ns*  practitioners  to  registration  and  the  revocation  of 
the  certificates  for  cause  may  not  be  delegated  to  others, 
still  that  is  but  a small  portion  of  the  duties  vhloh  are 
plaoed  upon  the  board  by  this  lav,  and  it  is  a recognized 
rule  of  law  that  ministerial  duties  may  be  delegated  to  others. 

In  the  case  of  State  ex  rel.  Bybee  vs.  hackuann, 

207  8.  v.  64,  the  Supreme  Court  Kn  banc  had  for  determination 
the  authority  of  the  State  Board  of  Equalisation  to  employ 
a stenographer  to  assist  them  in  the  performing  of  their 
statutory  duties.  In  this  ease  the  Court  in  authorising  the 
employing  and  paying  of  such  aeeletsnte  stated,  1.  o.  65: 
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"Has  the  atata  board  of  aqualisation 
authority  under  the  lav  to  aaploy  a 
stenographer  at  the  expanse  of  tha 
state?  If  such  board  of  equalisation 
(hereinafter,  for  brevity,  called 
alaply  the  board)  has  any  euoh  authority, 
this  authority  must  be  bottomed  on  soae 
statute,  for  it  la  fundamental  that 
no  offloer  In  this  state  can  pay  out 
the  money  of  the  etate,  exoept  pursuant 
to  statutory  authority  authorising  and 
warranting  such  payment.  Lamar  Tp. 
va.  vainer,  281  Mo.  171,  189  9.  I.  12, 

*.n n.  Cae.  19180,  740.  but  It  la  also 
well-settled,  If  not  fundamental,  lav 
that,  whenever  a duty  or  power  la  con- 
ferred by  statute  upon  a public  officer, 
all  necessary  authority  to  make  such 
powers  fully  efflcaolous,  or  to  render 
the  performance  of  such  duties,  effectual 
la  conferred  by  Implication.  Hannibal, 
eto. , Railroad  v.  County  Oourt,  36  mo. 

303;  Talker  v.  Linn  Co. , 78  mo.  350; 

Uheldley  v.  Lynch,  95  mo.  487,  8 8.  «. 

434. 

30  couch  being  true,  it  Is  urged  that, 
since  the  statute  which  defines  the  duties 
of  the  board  provides  that  It  may  'take 
all  evidence  It  may  deem  necessary,'  It 
follows  by  neciseary  Implication  that  a 
stenographer  may  be  employed  to  take  and 
transcribe  the  evidence  which  the  board 
deeas  neces  ary  to  be  taken.  *e  think 
this  contention  must  be  sustained,*  • 

This  ruling  Is  affirmed  In  the  case  of  8tate  ex  rel. 
Meals  vs.  Hackman,  217  3.  V.  271. 

Another  application  of  this  rule  Is  found  In  the  oaee 
of  Henan  Construction  Company  vs.  Loevy,  179  Vo.  455.  In  this 
osss  the  plaintiff  had  Instituted  action  on  a special  tax  bill 
vblcb  the  plaintiff  contended  was  void  bt cause  the  President  of 
Public  Works  did  not  personally  compute  and  levy  the  tax.  The 
ordinance  and  charter  provisions  provided: 
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"the  preaidant  of  the  board  of  Public 
Improvem  nts  shall  oo.  puti  the  coat 
thereof  and  levy  and  aaseaa  the  same 
aa  a apaelal  tax  against  each  lot  of 
ground  chargeable  therewith*  • • and 
shall  jstxKe  out  and  certify  to  tha 
Comptroller,  on  behal  of  the  contractor, 
bills  of  suoh  coats  and  assessment 
accordingly,  • • 

Tha  President  of  the  board  did  not  make  the  calculations  on  which 
the  tax  bill  in  question  waa  wads  out,  did  not  know  the  cost  of 
the  work  or  the  frontage  to  be  taxed,  did  not  figure  out  how  much 
the  Defendant's  property  was  liable  for,  but  all  of  eueh  work  was 
dons  oy  one  of  his  appointees,  1.  o.  461.  The  Court  stated  1.  c. 
467: 

•The  work  that  was  done  by  the  dark  was 
not  an  unlawful  delegation  of  power  of  the 
president  to  the  clerk.  The  work  done 
by  the  clerk  consisted  of  the  physical  act 
of  eritlng  the  tax  bill,  and  the  doing  of 
a very  simple  sun  In  arithmetic.  The  sun 
required  to  be  done  was  this:  the  cost 
of  the  work  amounting  to  119,326.66  waa 
to  be  distributed  against  each  lot  of 
property  abutting  the  Improvement  In  the 
proportion  that  the  frontage  of  each  lot 
bore  to  the  toted  frontage  of  all  the 
property  abutting  the  Improvement.  The 
ordinance  lteelf  prescribed  that  the  ooet 
should  be  eo  distributed.  The  total 
frontage  of  all  the  property  abutting  the 
Improvement  waa  4932.67  fast  and  the  total 
frontege  of  the  defendant' e property  waa 
32.60  feet,  hence  the  sum  to  be  done  was 
what  la 

mB? ot  *«.«••«» 

Any  school  boy  could  do  that  sum.  When 
the  clerk  did  the  figuring  and  wrote  out 
the  result  on  a sheet  of  paper,  it  did  not 

constitute  a special  tax  bill.  But  the 
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Instant  the  president  of  the  board  signed 
nls  naae  to  the  ps per,  It  became  & special 
tax  hill,  and  everything  written  above  his 
name  bee  e his  official  act,  no  natter  who 
haul  written  It. 

In  the  very  nature  of  things  this  must  be 
true,  especially  as  to  an  offloe  libs  that 
of  president  of  the  Board  of  Public  Improve- 
nents  In  a large  city  like  St. Louis,  where, 

In  addition  to  his  other  manifold  duties, 
ne  ha-  to  Issue  annually  more  special  tax 
bills  than  he  could  write  out  by  hlaself. 

To  Illustrate:  In  ad  itlon  to  all  Improve- 
ment tax  bills,  section  39  of  article  6 of 
the  city  charter  provides  for  sprinkling  all 
the  streets  of  St. Louis,  and  assessing  the 
oost  thereof  against  al  i property  fronting 
or  borderiug  on  the  streets  sprlnxled.  In 
the  pro  ortlon  that  each  lot  bears  to  ths 
total  frontage  of  all  lots  that  border  up.n 
the  streets  sprinkled.  Practically  this 
requires  a special  tax  bill  to  be  Issued 
every  year  agslnst  every  lot  In  the  city. 

It  Is  apparent  that  no  officer  could  reason- 
ably be  expected  to  compute,  asses?  and  levy 
and  make  out  all  the  tax  bills  that  are 
necessary  for  this  purpose  alone,  even  if  he 
nsd  no  other  duties  to  perform.  The  framers 
of  the  lav  knev  no  man  could  do  all  suoh  work 
personally,  and  they  must  have  intended  a 
sensible  and  rational  and  praotical  construction 
to  be  placed  upon  the  law,  and  to  have  anti- 
cipated thst  the  courts  could  not  follow  ths 
letter  of  the  lew,  if  it  m&dd  the  law  Impossible 
of  execution,  but  would  construe  the  lav 
according  to  Its  spirit  and  purpose.* 
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3o  in  the  Instant  case  the  framers  of  the  barber  board 
Act  knew  that  three  aeu  could  not  do  all  of  the  work  required 
of  them  personally,  and  they  must  have  intended  that  a sensible 
and  rational  construction  be  placed  upon  the  act.  ^specially 
oust  this  be  true  In  view  of  the  recent  enaotment  ol  the  58th 
General  Assembly  .greatly  extending  the  duties  of  the  members 
of  the  board  In  increasing  the  scope  of  their  work. 

Vhlle  «e  believe  that  under  the  foregoing  authorities 
re  may  ourrectly  reach  the  conclusion  that  the  legislature 
Intended  that  the  Beard  of  Barber  Examiners  employ  6uon  assistants 
as  is  necessary,  we  believe  that  there  are  additional  reasons 
for  our  view  of  the  legislative  intention. 

The  first  appropriation  cade  to  the  board  of  barber 
Examiners  was  made  by  the  53rd  General  Assembly  as  found  at 
page  44,  Lave  of  Missouri  1925.  This  appropriation  reads  as 
follows: 


"1 here  is  hereby  appropriated  out  • 
of  the  state  treasury,  on&rgeable  to 
the  moneys  collected  by  the  state  ocard 
of  oarber  examiners  the  bub.  of  twenty- 
four  thousand  (224,000.00)  dollars 
to  defray  the  expenses  of  salaries  of 
the  numbers  of  the  board,  the  pay  of 
deputies,  the  pay  of  one  stenographer 
at  a salary  of  I10C.GG  per  month, 
traveling  expenses,  rent,  ofrioe 
expense  and  all  other  expense  incident 
to  the  enforcement  of  the  law  relating 
to  the  inspection  of  barbers,  for  the 
years  1935  and  1926.* 

Every  year  thereafter  the  appropriation  to  the  board 
of  barber  Examiners  has  included  an  item  for  deputy  barber 
examiners.  For  ex— pie  see  Lavs  of  Missouri  1929,  page  30, 

Laws  of  Missouri  1931,  page  117,  Lass  of  Missouri  1933,  page  92. 
it  is  to  be  noted  that  the  1933  legislature  appropriated  but 
$8,550.00  for  the  payment  of  per  diem  of  the  board  members, 
necessary  employees,  stenographers  and  deputy  barber  examiners. 
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However,  in  view  of  the  expansion  of  the  Jurisdiction  of  the 
board  of  barber  Examiners  the  56th  General  Assembly  appropriated 

129.000. 00  "for  the  per  dies  of  the  board  aet.  ners  end  other 
necessary  employee*  and  the  salaries  of  stenographer  and  deputy 
barber  examiners.*  This  figure  was  reduoed  by  the  Governor  to 

124.000. 00. 


This  is  substantial  evidence  that  the  Legislature 
realized  the  additional  duties  placed  upon  the  Board  by  the 
change  of  the  sot  in  1935,  Baking  provision  for  the  payaent  of 
additional  employees  which  would  be  required  for  the  efficient 
enforcement  of  the  Aot  of  the  Board  of  Barber  Examiners.  It  le 
of  course  axiomatic  that  legislative  construction  Is  persuasive 
In  the  interpretation  of  any  substantive  enactment  and  we  believe 
that  the  legislature  has  plainly  indicated  that  this  act  is  to 
be  given  a reasonable  and  practical  interpretation  In  view  of 
the  duties  imposed,  and  that  such  Interpretation  permits  and 
authorizes  the  e^  plMymeat  by  the  board  of  barber  Examiners  of 
a suffloent  number  of  eaployees  to  efficiently  carry  on  the 
duties  Imposed. 


CONCLUSION. 

It  Is  therefore  the  opinion  of  this  office  thnt  the 
board  of  Barber  Examiners  is  authorised  and  empowered  to  employ 
a sufficient  nuuoer  of  ministerial  assistants  to  enable  the 
Board  to  efficiently  and  economically  enforce  the  provisions  of 
Chapter  103  R.  3.  Missouri  1939. 


RespeoXrully  submitted 


HAR  T o.  N ALTS SR,  , 

Assistant  Attorusy  General 

APPROVED: 


JOHN  W.  HOFFMAN,  Jr., 
Acting  Attorney  General 
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SALES  TAX:  When  country  clubs  serve  rooms,  meals  and  drinks 
strictly  to  their  members  and  not  to  the  general 
public,  such  sales  are  not  taxable  if  the  club  itself 
conducts  the  selling  of  the  rooms,  meals  and  drinks; 
if  same  are  sold  in  the  name  of  the  club  by  private 
individuals  for  profit,  such  sales  are  taxable. 


September  11,  1935 


Honorable  Joseph  T.  Davis 
Attorney  at  Law 
Boatmen's  Bank  Building 
St.  Louis,  Missouri 

Dear  Sir: 

This  department  is  in  recept  of  your  letter  of  August  28 
requesting  an  opinion  as  to  whether  or  not  the  Sales  Tax  Act, 
which  became  effective  on  August  27,  1935,  applies  to  private 
country  clubs.  The  second  paragraph  of  your  letter,  which 
contains  your  precise  question  is  as  follows: 

"The  strictly  private  country  clubs  located 
in  St.  Louis  County  are  organized  under  the 
Pro  Forma  Decree  Statute  of  this  State,  or 
are  voluntary  trusts.  All  of  these  clubs  are 
operated  for  the  social  and  athletic  benefits 
of  members,  without  gain,  benefit  or  advantage 
of  a financial,  economic  or  pecuniary  profit. 

The  club  does  not  furnish  or  sell  any  of  its 
services,  rooms,  meals  or  drinks  to  the  pub- 
lic, and  is  in  no  wise  engaged  in  any  business 
in  which  the  public  can  participate  or  be  served. 

All  of  its  privileges  and  facilities  are  confined 
exclusively  to  its  regular,  subscribing  and  bona 
fide  members , in  which  no  non-member  can  parti- 
cipate except  as  a guest  of  such  member,  and 
even  then  cannot  participate  except  on  the 
account  of  such  member.  In  other  words,  a non-member 
of  such  a club  cannot  purchase  any  rights,  privileges, 
services,  meals  or  drinks  in  or  upon  the  pre- 
mises of  such  club  for  any  consideration  whatsoever." 

We  note  you  refer  to  the  fact  that  most  country  clubs  are 
organized  under  a Pro  Forma  Decree  and  state  that  "all  of  these 
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clubs  are  operated  for  the  social  and  athletic  benefits  of  mem- 
bers, without  gain,  benefit  or  advantage  of  a financial,  economic 
or  pecuniary  profit."  Sec.  1 of  the  Sales  Tax  Act,  subsection 
(c)  (Laws  of  Mo.  1935,  p.  413-414)  defines  "business"  as  follows: 

"'Business',  includes  any  activity  engaged 
in  by  any  person,  or  caused  to  be  engaged  in 
by  him,  with  the  object  of  gain,  benefit  or 
advantage,  either  direct  or  indirect  and  the 
classification  of  which  business  is  of  such 
character  as  to  be  subject  to  the  terms  of 
this  Act.  The  isolated  or  occasional  sale 
of  tangible  personal  property,  service,  sub- 
stance, or  thing,  by  a person  not  engaged  in 
such  business  does  not  constitue  engaging  in 
business,  within  the  meaning  of  this  act." 

We  interpret  the  above  section  to  mean  that  it  is  not  an 
essential  element  that  the  business  so  engaged  in  be  organized 
for  gain,  benefit  or  advantage  in  such  a manner  as  to  profit 
financially  or  economically,  or  that  a pecuniary  profit  be  the 
object.  On  the  other  hand,  if  the  business  be  not  organized 
for  the  purpose  of  gain  or  profit  financially  but  a benefit  or 
advantage  be  the  object  or  the  result  of  the  organization,  then, 
we  construe  such  business  to  be  within  the  terms  of  the  Act. 

Sec.  1,  subsection  (a)  of  the  Act  (Laws  of  Mo.  1935,  p.  413) 
defines  "person"  as  follows: 

"'Person'  includes  any  individual,  firm,  co- 
partnership, joint  adventure,  association, 
corporations,  municipal  or  private,  estate, 
trust,  business  trust,  receiver,  syndicate 
or  any  other  group  or  comination  acting  as 
a unit,  and  the  plural  as  well  as  the  singular 
number . " 

It  is  our  opinion  that  the  words  "or  any  other  group  or 
combination  acting  as  a unit"  cover  country  clubs  and  other 
organizations  organized  by  a Pro  Forma  Decree. 

Having  determined  that  private  country  clubs  come  within 
the  term  "business",  we  shall  next  consider  whether  or  not  the 
Act  imposing  the  equivalent  of  1%  sales  tax  actually  imposes  the 
same  on  private  country  clubs.  Sec.  2,  subsection  (i)  (Laws  of 
Mo.  1935,  p.  416)  provides: 
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"A  tax  equivalent  to  one  per  cent.  (1%)  of 
the  amount  of  sales  or  charges  for  all  rooms, 
meals  and  drinks  furnished  at  any  hotel,  tavern, 
inn,  restaurant,  eating  house,  drug  store,  din- 
ing car,  tourist  cabin,  tourist  camp  or  other 
place  in  which  rooms,  meals  or  drinks  are 
regularly  served  to  the  public." 

Section  2 of  the  Act  places  a tax  equivalent  to  1%  of  the 
price  paid  or  charged  on  the  sale  of  all  tangible  personal  prop- 
erty. Under  subsection  (e)  of  Sec.  1 the  term  "sale  at  retail" 
is  defined;  when  tangible  personal  property  is  sold  for  resale, 
such  sale  is  not  considered  a sale  at  retail.  The  Act  also  con- 
tains certain  definite  specific,  denominated  and  enumerated  lines 
of  business  which  do  not  sell  tangible  personal  property  but 
which  render  certain  services,  substances  and  things. 

We  are  at  a loss  to  understand  why  the  Legislature  saw  fit 
to  include  meals  and  drinks  in  subsection  (1)  supra,  as  the  sell- 
ing of  meals  and  drinks  unquestionably  constitutes  sales  of  tang- 
ible personal  property.  It  is  not  a service  such  as  the  furnish- 
ing of  rooms  in  hotels,  taverns  "or  other  places  in  which  rooms, 
meals  or  drinks  are  regularly  served  to  the  public." 

You  state  that  meals , drinks  and  rooms  are  served  exclusively 
to  the  members — that  the  public  generally  may  not  participate  or 
purchase  meals,  rooms  or  drinks  from  the  club;  therefore,  it 
cannot  be  said  that  rooms,  meals  or  drinks  are  regularly  served 
to  the  public.  It  is  therefore  the  opinion  of  this  department 
that  when  rooms,  meals  and  drinks  are  served  exclusively  to  bona 
fide  members  of  a private  country  club,  such  sales  are  not  subject 
to  the  1%  tax. 

In  arriving  at  this  conclusion  we  are  not  unmindful  of  the 
decision  in  the  case  of  State  ex  inf,  v.  Missouri  Athletic  and 
St.  Louis  Clubs,  261  Mo.  576,  wherein  Judge  Walker,  in  discussing 
the  question  of  the  Missouri  Athletic  and  St.  Louis  Clubs  being 
eligible  to  obtain  an  intoxicating  liquor  license,  said: 

"In  view  of  the  statute  (Sec.  7188,  R.S.  1909) 
declaring  that  'no  person  shall,  directly  or 
indirectly,  sell  intoxicating  liquors  in  any 
quantity  less  than  three  gallons,  either  at 
retail  or  in  the  original  package,  without 
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taking  out  a license  as  a dramshop-keeper , ' 
it  is  unlawful  for  an  incorporated  social  or 
athletic  club,  without  first  obtaining  a li- 
cense as  a dramshop-keeper,  to  dispense  liquors 
to  its  members  at  a price  paid  or  to  be  paid, 
whether  for  profit  or  otherwise." 

The  section  under  consideration  in  that  case  was  a general 
one  which  placed  no  qualifications  on  the  seller  of  the  intoxi- 
cating liquor,  while  in  the  instant  case  the  rooms,  meals  and 
drinks  in  question  must  be  regularly  served  to  the  public  in 
order  to  be  taxed.  This,  the  private  clubs  are  not  doing, 
according  to  your  statement — the  rooms,  meals  and  drinks  are 
only  served  to  the  members  of  the  club  and  not  to  the  general 
public. 

We  proceed  to  the  next  question  which  arises  in  this  con- 
nection, i.e.,  if  the  members  do  not  pay  the  tax,  who  is  the 
user  or  consumer  liable  for  the  tax?  Under  the  terms  of  the  Act 
a sale  of  services  is  not  defined,  and  as  heretofore  stated,  there 
is  no  exemption  for  a resale  as  is  the  case  with  tangible  personal 
property.  It  must  be  conceded  that  if  rental  of  rooms  "not  reg- 
ularly served  to  the  public"  is  not  subject  to  the  tax,  then 
the  item  of  rooms  passes  out  of  the  question  and  the  State  does 
not  derive  any  tax  from  any  one  for  such  rooms . 

At  first  blush  there  appears  to  be  a conflict  in  the  terms 
of  sub-section  (a)  of  Sec.  2,  which  relates  to  the  tax  of  1%  on 
the  price  paid  or  charged  for  a sale  of  tangible  personal  prop- 
erty, and  subsection  (1) , which  we  have  construed  to  be  a special 
section  relating  solely  to  the  taxing  of  sales  or  charges  for 
meals  and  drinks  furnished  in  any  hotel,  tavern,  inn,  restaurant, 
eating  house,  drug  store,  dining  car,  tourist  camp,  or  other 
place  in  which  rooms,  meals  or  drinks  are  regularly  served  to 
the  public,  because  subsection  (a)  is  a general  section,  dealing 
with  every  sale  of  tangible  personal  property  wherein  the  same  is 
not  made  for  resale,  while  as  we  have  stated  before,  subsection 
(1)  appears  to  deal  definitely  with  the  question  of  the  items 
of  meals  and  drinks  when  regularly  served  to  the  public  by  the 
public  by  the  businesses  mentioned  in  subsection  (1) , regardless 
of  the  fact  that  same  may  be  independent  of  and  take  precedence 
over  subsection  (a) . 
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We  further  conclude  that  when  the  meals  and  drinks  are  not 
served  by  the  various  lines  of  business  enumerated  in  subsection 
(1) , they  are  subject  to  subsection  (a)  because  they  are  tangible 
personal  property;  in  either  event  the  tax  is  the  same  and  is 
imposed  in  the  same  manner  in  both  sections . 

We  are  of  the  opinion  that  when  a sale  is  made  to  the  club 
of  meals  and  drinks  (not  to  the  individual  members  of  the  club) , 
said  club  is  the  user  and  consumer,  and  becomes  liable  as  pur- 
chaser for  the  tax.  The  members  of  the  club,  we  think,  correspond 
to  members  of  a family,  household  or  private  boarding  house,  and 
hence  the  meals  (groceries)  and  drinks  are  subject  to  payment 
of  the  tax  at  the  time  of  purchase  by  the  club. 

In  arriving  at  this  conclusion,  we  have  assumed  that  the 
members  or  officials  of  the  club  conduct  or  have  under  their 
personal  supervision  the  selling  of  rooms,  meals  and  drinks.  If 
the  rooms , meals  and  drinks  are  sold  in  the  name  of  the  club  but 
said  selling  is  conducted  as  a business  by  a private  individual 
who  makes  a profit  from  the  sales  to  the  members,  then,  in  that 
event,  sales  of  rooms,  meals  and  drinks  to  the  members  would  be 
taxab le . 


Respectfully  submitted. 


OLLIVER  W.  NOLEN 
Assistant  Attorney  General 


APPROVED : 


JOHN  W.  HOFFMAN,  Jr., 
(Acting)  Attorney  General 


DEEDS: 


Condition  of  deed  not  broken 
by  building  jail. 

COLE  COUNTY  COURT  HOUSE  - JAIL: 


Japteciber  30,  1935. 


Honorable  Elliott  k.  Danpf, 
Prosecuting  ttorney, 

Cole  County, 

Jefferson  City,  Missouri. 


Dear  air: 


Replying  to  your  letter  of  reoent  date  which  is 
ee  f o Hows, ; 


-*111  you  please  render  an  opinion 
on  the  following  Land  was  deoded  to 
the  County  for  the  purpose  of  con* 
structing  • Court  House  on  same.  In 
this  deed  was  a reversionary  clause 
which  stated  that  the  property  was  to 
revert  buck  to  the  heirs  on  the  oondl- 
tion  that  the  property  was  used  for  a 
purpose  other  than  the  site  for  the 
County  Court  bouse.  Would  the  building 
of  a county  Jail  adjoining  the  county 
court  house  cause  the  property  to 
revert  to  the  heirs?" 

the  saute  being  supplemented  by  a certified  copy  of  the  deed 
recorded  In  Book  B at  page  131  of  the  Recorder's  office  of 
Cole  County,  Missouri,  it  will  be  noted  that  the  conveyance 
from  Robert  U.  Wells  to  the  County  of  Cole  of  the  property 
therein  described  has  a provision  In  it  as  follows: 

"The  said  parcel  of  ground  to  be  added 
to  lot  three  hundred  k fifty  one  k to- 
gether with  said  lot  351  to  make  a site 
for  a Court  house  for  the  several  courts 
of  said  County  of  Cole  forever— and  it 
is  herein  expressly  provldsd  and  tho 
said  parcel  of  ground  herein  described 
is  granted  to  sold  County  upon  the 
express  condition  that  if  the  sa&s  be 
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not  appropriated,  cmd  used  for  the  pur- 
pose aforesaid  as  herein  before  ex** 
preseed,  then  & in  that  oaee  the  said 
parcel  of  ground  is  to  revert  to  me  or 
ay  huirs — and  I the  suid  nobert  • • 

•<ells  4 ay  heirs  executors  4 a di-lnl  st  Tutors 
shall,  forever  wurrunt  4 defend  eald  parcel 
of  lalnd  subject  to  the  provisions,  4 
limitations  4 reservations  herein  expressed, 
to  the  at. id  County  of  Cole,  forever,* 

In  t ie  c ye  of  Belling  v.  I.  ayor  of  .etersbur;,  8 Leigh 
(6  Vu.)  £24,  the  court  dealt  with  a similar  situation  to  the 
one  raised  by  your  inquiry.  At  page  231,  quoting  fro.  the 
opinion,  is  the  following: 

'\»fter  describing  the  piece  of  land  con- 
veyed as  thet  whereon  now  stand  the 
courthouse  and  Jail,  the  use  end  pur- 
poses are  afterwards  mentioned  in  the 
following  lounge:  * /hich  said  piece 
of  lend  is  hereby  given,  granted  end  con- 
veyed, in  consideration  of  the  aald 
courthouse  and  Jail  having  been  built 
thereupon,  and  in  consideration  nlso 
tha£  the  said  courthouse  and  Jail,  and 
the  Judiciary  proceedings  of  the  said 
town,  shall  be  continued  to  be  kent 
and  held  upon  the  said  premises.*  The 
grantor  also  covenants  with  the  eeid 
mayor,  alderuen  end  ooiroaonalty  and  their 
successors,  rnd  it  is  expressed  to  be 
the  true  Intent  rnd  meaning  of  the 
parties,  that  the  sold  corporate  body, 

♦for  the  use  of  said  town,’  shall 
quietly  and  peaceably  hold  and  enjoy 
the  said  piece  of  land,  ’so  lon(  as 
the  Judicial  proceedings  of  the  said 
town  shall  continue  to  be  held  there- 
upon, r Then  follows  finally  o proviso, 
that  * in  case  it  shall  ever  so  happen 
that  the  Judicial  proceedings  of  the 
said  town  shall  be~ discontinued  to  be 
held  and  iept  upon  the  said  piece  or 
acre  of  land,  and  shall  be  removed, 
and  held  and  continued  permanently  st 
some  other  place,  in  such  case  suoh 
piece  of  l*nd  to  reinvest  in  the  said 
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Robert  tolling,  bis  heirs  ..nd  assigns, 
er  though  thle  Indenture  had  never  been 

..ii  do  • • 

"Here  then  ic  o conveyance  in  fee  for 
the  use  of  the  town,  for  the  i urpose  of 
having,  the  courthouse  end  Jail  on  the 
lot  convoyed,  end  that  the  Judicial  pi#* 
cccdlh,  fi  roy  bo  perunnently  held  there; 
with  a covenant  for  quiet  enjoyuont  eo 
lo nr.  txt  tho  Judicial  proceedings  are  hold 
.here , nd  with  on©  only  condition  annexed, 
which  lr , thet  whenever  the  Judicial  pro- 
coeditigt  cco&e  to  be  held  thore,  and  ore 
perr  .client  ly  held  et  cone  other  piece, 
then  the  lot  ehr-11  rolaveot  In  the 
grantor  or  hie  he Ira. 

"The  tertir.  of  the  conveyance  hove  boon 
oor.olJed  v.lth;  the  courthouse  end  t>  o Jell 
are  on  the  lot,  ond  t>o  Judicial  proceed- 
Inge  (re  still  held  there;  the  condition 
Ip  not  broken,  and  the  roinvr stlture  cannot 
take  ! luce. 

"But  the  complaint  Is  that  tho  appellees 
have  applied  a portion  of  the  ground  to 
objects  Inconel stent  with  tha  grant:  that 
they  iave  laid  ’t  off  Into  bul  ding  lota, 
which  they  have  let  out  to  individuals 
on  lo*£  leases , end  have  thereby  acquired 
considerable  profit  to  the  corporation, 
not  Intended  by  the  grant,  thle  c >u plaint 
la,  I think,  entirely  without  foundation. 
There  appears  to  bo  abundance  of  roou, 
on  the  acre  of  lend,  both  for  the  new 
tenements  and  for  the  courthouse  and  Jail. 
The  Judicial  proceedings  are  carried  on 
there  with  perfect  convenience,  and  the 
buildings  erected  do  not  Intorfere  with 
the  full  enjoyr-jcnt  of  tho  righto  vested 
1*.  the  people  of  the  town  by  the  grant. 

They  lo  .ot  co: .plain  thrt  they  are 
rentrlcted  In  the  full  exerc  ae  of  their 
rights.  Let  the  condition  on  whloh  the 
corporation  hold  the  lot  ie  not  brokon, 
they  hold  coup  ete  doalr;lon  over  It,  and 
aey  use  it  lr*  nay  way  that  they  think, 
beot  for  the  ute  of  the  town." 


I 
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In  the  c^ae  of  Jackson  v.  rllce,  9 Cowen  (9  N.  Y.)  69, 
a deed  bad  a provision  In  It 

-that  the  said  parties  of  the  first  pert, 
as  well  for  end  In  consideration  of 
acconc-odating  the  said  parties  of  the 
second  pert  with  a proper  and  convenient 
site  for  erecting  a court  house  and  Jail 
for  said  county,  as  for  increasing  the 
value  of  property  owned  by  the  said 
parties  of  the  first  part,  adjacent  to 
the  hereby  granted  premises,  have  given, 
granted,"  ©to. 

At  page  72  the  court  says : 

"But  It  la  further  contended  that  there 
we 8 an  implied  condition  in  this  deed, 
that  the  premises  should  he  used  for  no 
other  purpose  but  for  the  erection  of  a 
court  house  and  Jail.  If  that  be 
admitted,  does  it  follow  that  the  build- 
ing a stable  upon  the  lot  for  the 
accouiaodutlon  of  the  jailer,  works  a 
forfeiture  of  the  grant?  I think 
not.  The  grunt  -ust  have  a reasonable 
construction.  Two  acres  were  not  neces- 
sary  to  erect  e house  upon,  less  than  a 
hundred  feet  square,  .»hut  then  becoi-es  of 
the  bal&noe  of  the  two  acres?  They  are  no 
doubt  appurtenant  to  the  court  house  and 
jail.  The  jailer  must  have  e place  to 
reside.  He  oust  have  the  usual  con- 
veniences for  a family,  r.na  the  necessary 
out  houses;  and  I should  think  he  might 
have  the  use  of  the  other  ground  for  a 
garden,,  or  any  other  purpose  not  incon- 
sistent with  the  grant.  It  does  not 
follow  that  those  grounds  ere  to  lie 
waste. 

"But,  In  ny  Judgment,  an  occupation  of 
the  premises  in  the  ordinary  mode  of 
occupying  village  lots,  is  not  incon- 
sistent with  the  grant." 
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In  the  co8b  of  city  of  &t«  Louie  v.  .logins  lorry  Co.  , 
66  i.o.  015.  Vitttre  tuo  ,>rovlcione  of  r doc<l  were  under  discus- 
sion. tho  court  st.Jfs  this,  1.  c.  619: 

"The  bens  author  oays  the  construction 
of  o ueed  s to  its  operation  end  effect, 
will,  after  nil,  depend  lees  upon 
artificial  rules  then  upon  the  opplica- 
tion  if  rood  sense  end  sound  equity  to 
the  subjoct  - nd  spirit  of  the  contract.'’ 

There  the  c curt  was  dee  lint;  with  the  leqal  effect  of 
the  v'olotion  of  ap  ncree^ent 

"•that  >ne-toelf  of  the  wharfage  collected 
annually  shall  be  expended  on  the  wharf 
north  of  Cherry  street,*  etc.,  the  ex- 
penditures only  to  be  node  on  those  parts 
relinquished  by  the  first  parties,  or  to 
whioh  the  city  shall  other  iso  acquire  a 
right  fur  wharf  •urpoees." 


It  will  be  obaertrec  that  the  provisions  of  the  deed 
by  which  this  property  it  convcyau  to  Cole  County  cro  “to 
ua*e  a el  to  for  u tourt  house  for  the  several  courts  of  suld 
County  of  Colo  furever."  It  wjuIu  sue;,  that  to  long  as  the 
property  therein  convoyed  is  the  place  t.htrcon  stnnds  the 
o curt  house  for  th*  several  c arts  of  sniu  county,  that  the 
requirements  el  the  grantor  are  complied  with, 

Tho  provisions  in  tho  deed  rtust  be  given  a reasonable 
:.eanln;  r.nd  Interpretation  end  construction.  tripped  of  all 
but  tho  naicod  technical,  liter  1 provlcions,  it  zmj  Justifiably 
be  sold  that  the  grantor  Intended  that  only  one,  two  or  throe 
court  rooms  be  oreated  on  said  property  and  maintained  for  the 
"several  oourts  of  sold  county  of  cole  rorevor",  but  auoh  c view 
as  tbr.t  would  be  an  urirees  >n*ble  one. 

a 

Jells,  in  the  more  r.u>dern  jethodc  of  building,  are  now 
a pert  of  the  court  houee  and  very  frequently  built  In  the 
upper  portion  thereof.  It  is  for  the  public  welfare  and  In- 
creases the  efficiency  of  the  court  house  that  the  Jell  be 
either  built  In  and  an  a part  of  the  court  h use  building  or 
in  close  prox'  thereto.  There  Is  »»o  provision  In  said 
deed  stating  that  if  a Jnil  is  built  on  or, Id  property,  tbe 
property  shall  thereupon,  nd  because  ->f  that,  revert.  .c  Is 
said  in  the  Virgin  I-  coco  • uotel,  nuprr,  the  purposes  of  the 
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establishment  and  laintenence  on  this  **<te  of  « * 

ere  served,  and  the  £ "v"  or  a court  house 

Plot  deeded  v,hicfc  f,  not  S?Iaf  land  on  the 

court  fcou^e  eitf  »L,,  UIV6'1  far  the  ^intenence  of  the 


cuwuLUbica^ 


, , itJ  l*  our  PPidlon  that  the  bulldinp  of  a countv 
adjoining  the  county  court  hou •«  til  county  Jell 

in  the  deed  recorded  in  Book  B at  Defee  1S1  aeacr*bed 

office  or  Cole  Courtly  wouW  act  be  e JloUtfon  I?  !'f f Tf*r  " 

aid  reservations  contained  in  sold  deed,1;  nd  would  "no  ShT* 

l^TeunrrorBthXe0f  •;  euccesefuily^eialntain* 

iat  a euit  for  ta«  recovery  of  said  property. 


Tours  very  truly, 


DR.KK  'AT30N, 

assistant  Attorney  General. 


-cPiKOVSB: 
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(-ictlnt;)  attorney  General 


TAX*Tlc»K;  Delinquent  taxes  of  cities  of  the  fourth  class. 

• _i 


October  1?,  1936. 


honorable  Ray  T.  Davis 
Oollector  of  Revenue 
Polk  County 
Bolivar,  Missouri 


Deur  Mr.  Davis : 

Acknowledgment  is  nude  of  your  request  of  October  11, 
1936,  for  an  opinion  of  this  office  on  the  folloelng  matter; 

*1  sould  like  to  have  an  o.  lnlon  fro® 
you  on  enether  or  not  it  is  my  duty  to 
include  olty  taxes  in  sale  of  land  for 
taxes. 

The  city  le  a olty  of  the  fourth  class.* 

In  an  orinlon  of  tnls  office  dated  August  o,  1&2A, 
to  the  wtete  Tax  Commission,  *e  fully  discussed  the  subjeot 
of  your  Inquiry  and  reached  the  following  conclusion: 

•It  is  therefore  the  opinion  of  the 
office  tnat  donate  olll  94  is  applica- 
ble to  Cities  of  the  Third  and  Fourth 
Classes  insofar  as  it  is  prescribing 
the  .ethod  and  manner  of  the  oolleotlon 
and  enforcement  of  the  payment  of  the 
taxes,  but  any  proceedings  had  relating 
thereto  are  to  be  conducted  by  the  city 
collector  consistent  with  the  requirements 
of  Articles  4 and  5 of  Chapter  3o,  1929 
Revision. M 
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V*  herewith  euoloss  to  you  a copy  of  that  portion  of 
the  opinion  dealing  with  the  duty  of  collectors  respecting 
the  taxes  due  cities  of  the  tnlrd  and  fourth  classes. 


in  view  of  the  foregoing,  It  is  tne  opinion  of  this 
office  that  you  as  County  Collector  of  folk  County,  are  not 
required  to  include  city  taxes  of  a city  of  the  fourth  class 
in  your  list  of  delinquent  lands  and  lots  to  he  sold  by 
you  for  delinquent  btate  and  county  taxes. 


Respeoffully  submitted, 


) 


1 r^«  Q .a  <1  > > j 

harry  o.  ialtier,  Jr., 
Assistant  Attorney  General 


AP/ROVKD: 


ROY  IteKITTRICK, 
Attorney  General 


HGUttM 

enclosure 


TAXATION:  Property  of  Hannibal-LaGrange  College  not  exempt. 
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November  12,  1935. 


Honorable  Barker  iJevis, 
t rosccuting  attorney, 
Lewis  County, 
canton,  klssouri. 


jqut  i*lr: 


This  depart. :ent  is  in  receipt  of  your  request 
for  an  opinion  as  to  the  following  state  of  facts: 

"tfill  you  please  furnish  me  an 
opinion  as  to  whether  the  County  of 
Lewis  can  assess,  levy  and  collect 
all  otate  and  County  Taxes  on  real 
estate  owned  In  said  county  by 
Han  ilbal-LaG  rente  Collage  of  Hannibal, 
Larlon  County,  Mseourl. 

"The  Aots  incorporating  La  Grange 
College,  formerly  et  La  Orange,  Lewie 
County,  Llseourl,  ere:  *An  Act  In- 
corporating LnGrange  kale  and  female 
College,  Larch  12,  1859.*  and  Lews  of 
klssouri  1871,  charter  approved 
Larch  30,  1872. 

"The  present  college  and  owner  of  real 
estate  In  question  was  formed  by  merger 
under  sections  5020  to  5023,  inclusive, 
Revised  statutes  of  klssouri,  1929, 
Certificate  from  secretary  of  3tate, 
dated  September  22,  1928. 

"The  real  estate  Involved  in  this 
county  conelsta  of  land  and  building 
(formerly  used  and  occupied  by  LaGmnge 
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College)  at  La  Grange,  . itsouri,  a 
city  In  this  county  under  special 
charter,  several  houses  In  said  city 
and  farus  In  this  county. 

"This  property  has  been  assessed  and 
carried  for  taxation  as  other  property 
since  192B,  and  as  It  Is  delinquent 
is  be in*  advertised  under  present  law, 
and  iay  County  Collector  Is  asking  for 
ay  opinion  on  this  question. " 


Laws  of  klssouri,  1671-2,  page  226,  provides: 

"Section  1.  That  en  act  anti tied  *An 
act  to  Incorporate  LaGrange  -.ale  and 
ieraele  College,  at  LaGrange,  in  Lewis 
county,*  approved  i-arch  IS,  A.  B,  1859, 
be  amended  by  the  addition  of  a new 
section,  to  be  numbered  section  13,  end 
to  read  as  follows:  Section  13.  That 
for  the  purpose  of  creating  an  endow- 
iaent  for  said  corporation,  the  prooeeda 
of  which  shall  be  used  and  applied  in 
good  faith  to  the  purposes  of  education, 
and  for  no  other  purpose,  the  said 
corporation  away  acquire,  hold  and 
poseeee  any  real  or  personal  property, 
not  exceeding  the  value  of  two  hundred 
thousand  dollars,  exempt  frox-  taxation 
for  any  purposa  whatsoever,  except  for 
state  revenue  and  state  indebtedness. 

"section  2.  This  set  shall  tsks  effset 
and  be  in  force  from  and  after  its 
passage. 

"Approved  _arch  30,  1672." 


At  the  tlue  this  statute  was  enacted  the  Constitution 
of  klssouri  adopted  in  1865  was  in  offset.  Section  16  of 
sjrtlcle  II  of  this  Constitution  provides: 


Bono ruble  B-r^er  Juris 


Rcreiuber  IB,  1999 


-3- 


"No  property,  reel  or  personal,  shall 
be  exempt  from  taxation,  exeept  cueh 
ae  may  be  used  exclusively  for  pub* 
llo  sohools,  and  suoh  as  may  belong 
to  the  United  states,  to  this  state, 
to  counties,  or  to  nunioipal  corpora* 
tions  within  this  state." 

By  reason  of  this  provision  of  our  Constitution 
as  it  stood  at  that  time,  only  the  property  of  public  schools 
might  be  exempted  from  taxation. 

In  the  case  of  Coofc  v.  school  District  No.  12,  21  Feo. 
496,  the  court  said: 

"A  public  school  Is  one  that  derives 
its  support  in  whole  or  in  part  from 
moneys  raised  by  taxation. • 

In  the  very  early  esse  of  st.  Joseph's  Church  v. 
Assessors  of  Taxes,  12  E.  I.  19,  the  court  said: 

"The  lots  and  buildlnge  in  question 
belong  to  St.  Joseph's  Church,  a koman 
Catholic  Church  in  the  eity  of 
Providence,  which  has  been  incorporated 
under  the  laws  of  the  state,  in  its 
corporate  capeclty,  and  is  held  and 
used  by  the  church  exclusively  for  its 
parochial  schools.  The  lots  and  build- 
ings were  purchased  with  moneys  con- 
tributed for  the  purpose  of  establish- 
ing the  schools,  and  ths  schools  are 
maintained  by  contributions  given  from 
time  to  time  to  the  officers  of  the 
church  for  their  maintenance.  The 
schools  are  gratuitously  opened  to  all, 
without  distinction  of  sect,  who  de- 
sire the  education  which  they  furnish. 

They  are,  however,  managed  and  con- 
trolled exclusively  by  the  offloere 
of  the  chureh.  The  petitioners  claim 
that  they  are  'free  public  schools,' 
and  as  suoh  entitle  the  lots  and  build- 
ings where  they  are  established  to 
exemption  from  taxation  under  the  els use 
of  oap.  993  above  recited.  And  un- 
doubtedly if  they  ere  'free  public 


Honcr«bl a B-river  *iav is 


“4‘ 


Kcvo.  ber  12,  1955 


schools  * in  the  sense  In  which  those 
words  are  there  used,  the  claim  is 
Just* 

"de  think  they  are  not  free  public 
aohools  in  that  sense*  The  statutes 
of  the  otate  contain  frequent  mention 
of  public  schools,  and,  uniformly, 
where  the  words  occur,  they  signify 
the  schools  which  are  established, 
maintained,  and  regulated  under  the 
statute  laws  of  the  5tate*  See  Gen* 

Stat*  R.  I.  cap*  47,  sec*  1;  cap*  53, 

Sees*  0,  9 and  22;  cap.  58,  eos*  1, 

10,  and  13*  We  think  the  words  were 
Intended  to  here  the  same  meaning  In 
the  statute  under  which  the  exemption 
is  claimed*  Such  statutes  are  strictly 
construed  •** 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  the  Hannlbal-LaGrange  College  is  not  .a  public 
eohool  within  tha  meaning  of  the  Constitution  of  1865*  It 
therefore  follows  that  the  exemption  provided  for  in  Laws  of 
Missouri,  1871-2,  page  220,  is  unconstitutional  and  void* 

If  the  property  of  this  College  is  to  be  exempted 
from  taxation,  therefore.  It  must  be  by  reason  of  the 
Constitution  of  1875*  sections  6 and  7 of  ,irtlcle  X of  our 
Constitution  provide: 

"section  6*  The  property,  real  and 
personal,  of  the  Ltate,  counties  and 
other  municipal  corporations,  and 
cemeteries,  shell  be  exempt  from 
' taxation*  Lots  in  incorporated  cities 
or  towns,  or  within  one  mile  of  the 
limits  of  any  such  city  or  town,  to  the 
extent  of  one  acre,  and  lots  one  mile  or 
Ltore  distant  from  such  cities  or  towns, 
to  the  extent  of  five  acres,  with  the 
buildings  thereon,  may  be  exempted  from 
taxation,  when  the  same  are  used  ex- 
clusively for  religious  worship,  for 
schools,  or  for  purposes  purely  charit- 
able; also,  such  property,  real  or 
personal,  as  any  be  used  exclusively 
for  agricultural  or  horticultural  societies; 
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Provided,  That  such  exemptions  shall 
be  only  by  general  law, 

"Section  7.  All  laws  exempting  pro- 
perty from  taxation,  other  than  the 
property  above  enumerated,  shall  be 
▼old,1* 

Conforming  to  Section  6 of  article  X of  the  Constitution, 
the  Legislature  of  Missouri  enacted  a law  in  reference  to  exemp- 
tions of  property  from  taxation.  This  section  (Section  9743, 
km  3.  ko.  19£9)  provides  as  follows: 

"The  following  subjects  are  exempt 
from  taxation:  first,  all  persons  be- 
longing to  the  army  of  the  United 
States;  second,  lands  and  lots,  pub- 
lic buildings  and  structures  with 
their  furniture  and  equipments,  be- 
longing to  the  Uhited  States;  third, 
lands  and  other  property  belonging 
to  this  state;  fourth,  lands  and 
othsr  property  belonging  to  any  city, 
county  or  other  municipal  corporation 
in  this  state,  including  market  houses, 
town  halls  and  other  publio  structures, 
with  their  furniture  and  equipments 
and  all  public  squares  and  lots 
kept  open  for  health,  use  or  ornament; 
fifth,  lands  or  lots  of  ground  granted 
by  the  United  States  or  this  state  to 
any  oounty,  city  or  town,  village  or 
township,  for  t^e  purpose  of  educa- 
tion, until  diepoeed  of  to  individuals 
by  sele  or  lease;  sixth,  lots  in  in- 
corporated cities  or  t wns,  or  within 
one  mile  of  the  limits  of  any  such 
city  or  teem,  to  the  extent  of  one 
acre,  end  lots  one  mile  or  more  distant 
from  Buob  cities  or  towns,  to  the  ex- 
tent of  five  acres,  with  the  buildings 
thereon,  when  the  same  are  used  ex- 
clusively for  religious  worship,  for 
schools  o'  for  purposes  purely  charit- 
able, shall  be  exempted  fro;.,  taxation 
for  state,  county  or  local  purposes." 
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In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  the  only  exemptions  from  state,  county  or 
looal  taxation  that  may  be  granted  to  tho  Hennibel-LaGrange 
College  are  as  follows:  Lota  in  incorporated  cities  or 
towns,  or  within  one  i&lle  of  tho  limits  of  any  such  city  or 
town,  to  the  extent  of  one  acre,  and  lots  one  mile  or  more 
distant  from  such  cities  or  towns,  to  the  extent  of  five 
acres,  with  the  buildings  thereon,  when  the  sane  are  used 
exclusively  for  religious  worship,  for  educational  purposes, 
or  for  purpoeee  purely  charitable. 


Respectfully  submitted, 


JuHH  V.  HOnrVAX,  Jr., 
Assistant  Attorney  General. 


*l»i>ROVRJ: 
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TAXATION:  Certificate  Holder  not  entitled  to  possession 
until  expiration  of  one  year  or  longer  from 
date  of  sale. 


December  6,  1935. 


Honorable  W.  M.  Dawes 
Presiding  Judge 
Oxly,  Missouri 


/>• 
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Dear  Judge  Dawes: 

Acknowleagii 
of  November  25,  11 
this  office  on  th< 


sent  is  herewith  made  of  your  communication 
i35,  wherein  you  request  an  opinion  of 
following  matter: 


"I  am  writing  you  for  your  opinion  of 
Section  9954a  in  regard  to  getting 
possession  of  land  purchased  at  land 
sale.  Would  I have  to  wait  one  year 
before  I take  possession  if  no  one  is 
living  on  the  place  or  looking  after 
it.  Also  Sec.  9956c.  Can  I get  pay 
for  improvements  I put  on  the  place 
right  away  or  do  I have  to  wait  one 
year  before  I can  improve  the  place 
and  g^t  pay  for  it  if  the  land  is 
redeemed. * 

I. 

CERTIFICATE  HOLDER  ENTITLED 
VO  POSSESSION  AFTER  ONE  YEAR 
fF  HOME  NOT  A HOMESTEAD. 

Section  99£4a,  page  434,  Laws  of  Missouri  1933, 
provides: 


"The  purchaser  of  any  tract  or  lot  of 
land  at  sale  for  delinquent  taxes, 
homesteads  excepted,  shall  at  any  time 
after  one  year  from  the  date  of  sale 
be  entitled  to  the  immediate  possession 
of  the  premises  so  purchased  during 
the  redemption  period  provided  for  in 
this  hot,  unless  sooner  redeemed;*  * 
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The  rights  of  a holder  of  a certificate  of  purchase 
are  only  those  provided  for  by  law.  The  certificate  holder 
obtains  no  title  whatsoever  to  the  property  by  virtue  of 
the  certificate  and  under  the  Missouri  law  obtains  only  a 
conditional  right  to  a deed.  Having  no  title  to  the  oro- 
perty  any  right  to  possession  must  be  specifically  set 
forth  in  the  law.  By  virtue  of  the  foregoing  provision 
the  holder  of  the  certificate  of  purchase  is"  entitled  to 
possession  of  the  property  after  the  exoiratlon  of  one 
year  from  the  date  of  sale,  provided  that  the  property  is 
not  a homestead.  In  the  event  the  property  is  a homestead 
his  right  to  oossepsion  does  not  exist  until  a deed  is 
obtained  pursuant  to  the  other  provisions  of  this  law. 

As  seen  from  the  foregoing  quoted  section  the  right  to 
oossession  does  not  depend  upon  whether  the  property  is 
occupied  or  unoccupied  and  therefore  the  fact  that  it  is 
unoccupied  does  not  give  rise  to  any  right  to  possession. 

As  a matter  of  law  your  rights  under  your  certificate  of 
purchase  are  to  be  determined  solely  by  the  Jones-Munger 
Act  and  cannot  be  extended  by  implication  to  include  those 
rights  and  powers  which  vest  only  in  the  owner. 

coHcmsiQN. 

It  is  therefore  the  conclusion  of  this  office  that 
a holder  of  a certificate  of  purchase  has  no  right  to 
possession  of  the  property  covered  by  the  certificate  until 
the  exoiration  of  one  year  after  the  date  of  rale,  provided 
that  in  the  event  the  property  is  the  homestead  or  the 
taxpayer  the  certificate  holder  has  no  right  to  possession 
until  a deed  is  obtained  as  provided  by  the  Jones-Munger  law. 

II. 

CERTIFICATE  HOLDER  CANNOT 
CLAIM  REIMBURSEMENTS  FOR 
IMPROVEMENTS  ON  PROPERTY 
i LADE  DCRII&  REDEMPTION  P.IRIOD. 

We  have  heretofore  had  occasion  to  pass  upon  this 
identical  question  and  under  date  of  December  6,  1935,  this 
office  rendered  an  opinion  to  the  Honorable  Gilbert  Barlow, 
Prosecuting  Attorney  of  Harrison  County,  Missouri,  wherein 
the  following  conclusion  was  reached: 


TAkATIOJ:  Authority  of  Collector  to  employ  attorney  to  assist 
in  collection  of  delinquent  personal  property  taxes. 


t 


, 0 

December  10,  1935.  I'1 


Honorable  R*y  Y.  Datis 
Collector  of  Revenue 
Polk  County 
Bolirar,  Missouri 


Dear  Mr.  Davis: 

f 

Acknowledgment  is  herewith  made  of  your  request  for 
an  opinion  of  this  office  reading  as  follows: 

"I  am  making  a strenuous  effort  to 
collect  back  personal  taxes  and  it  has 
oome  to  ohere  1*11  have  to  file  suit 
on  some  large  taxes.  Under  the  new 
law  hov  shall  I appoint  a tax  attorney 
and  how  will  the  tax  attorney  get  pay 
for  his  labors?  The  Prosecuting 
Attorney  thinks  that  the  old  law  re- 
garding this  matter  has  been  repealed." 

In  your  request,  you  asked  an  additional  question 
but  as  you  have  withdrawn  the  additional  inquiry,  rre  shall 
confine  our  remarks  to  the  above  proposition. 

On  January  3,  1935,  this  office  rendered  an  opinion 
to  Jones  and  Wesner,  Attorneys  for  the  Collector  of  Pettis 
County,  in  which  it  was  concluded  that: 

"*  * * ^delinquent  personal  taxes 
should  be  collected  under  the  provi- 
sions of  Section  9940  R.  S.  Missouri 
1929,  and  that  into  such  section  there 
should  be  incorporated  that  part  of 
Section  9952  R.  9.  Mo.  1929  which  mads: 
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'and  for  the  urpose  of  collecting 
such  tax  and  prosecuting  suits  for 
taxes  under  this  article,  the  collector 
shall  have  po^er  with  the  approval  of 
the  county  court*  * * *to  employ  such 
attorneys  as  he  may  deem  necessary, 
who  shall  receive  as  fees  such  sum, 
not  to  exceed  etc.;*  * * *«* 

I am  enclosing  to  you  a copy  of  that  opinion,  and 
direct  your  attention  to  the  latter  part  thereof  which  deals 
specifically  with  that  qudstlon. 

It  is  therefore  our  o inion  that  you  are  authorized  to 
appoint  a delinquent  personal  tax  attorney,,  with  the  approval 
of  the  county  court,  and  that  such  attorney  will  receive  as 
compensation  for  hi a services  such  compensation  as  may  be  agreed 
upon  and  incorporated  in  the  order  of  the  County  Court  approving 
the  appointment  of  tjh.e  tax  attorney,  which  shall  not  exceed  the 
sum  of  ten  per  cent  of  the  amount  actually  collected  and  paid 
into  the  treasury. 


APPROVED: 


submitted. 


a.  v.altner,  Jr., 
Assistant  Attorney  General 


JOHN  E.-HOTR1AN  ,’Jr" 

(Acting)  Attorney  General. 
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'Tewspaper  must  be  published  in  county  Tor  one  year, 
and  consecutively,  before  it  can  accept  legal  publica- 
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Hon.  D«  B.  Deem, 

Judge  of  Probate  uqurt, 

Poplar  Bluff,  Mo. 


Dear  Sir: 


This  department  is  in  reoelpt  of  your  letter  of 
December  15  wherein  you  make  the  following  inquiry  relating 
to  newspapers: 

"A  newspaper,  the  Bemie  newsboy, 
of  Betrnie,  Stoddard  County,  has 
been  published  a number  of  years 
and  has  a general  circulation  in 
Southeast  Missouri,  including  Butler 
County. 

Reoently,  it  has  moved  to  Poplar 
Bluff,  Missouri  and  changed  its 
name  to  "The  Butler  County  Leader", 
but  still  retains  its  mailing  list. 

Can  legal  advertisements  such  as 
mentioned  in  Sec.  13775,  R.s.  be 
published  legally  in  this  paper, 
until  after  it  has  been  in  Butler 
County  one  year?" 

Section  13775,  Laws  of  Mo.  1931,  p.  303  provides 
as  follows: 

"All  public  advertisements  and 
orders  of  publication  required  by 
law  to  be  made,  and  all  legal  pub- 
lications affecting  the  title  to 
real  estate,  shall  be  published  in 
some  daily,  tri-weekly,  semi-weekly 
or  weekly  newspaper  of  general 
circulation  in  the  county  where  lo- 
cated and  which  shall  have  been 
admitted  to  the  post  office  as  saoond 
class  rntter  in  the  city  of  publication; 
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shall  have  been  published  regularly 
and  consecutively  for  a period  of 
one  year;  shall  have  a list  of  bona 
fide  subscribers  voluntarily  engaged 
as  such  who  have  paid  or  agreed  to 
pay  a stated  price  for  a subscription 
for  a definite  period  of  time.  Pro- 
vided that  when  a public  notice  re- 
quired by  law  to  be  published  onoe 
a v.eek  for  a given  number  of  weeks, 
shall  be  published  in  a dally,  tri- 
weekly or  weekly  newspaper,  the 
notice  shall  appear  once  a week  on 
the  same  day  of  each  week,  and  further 
provided,  that  every  affidavit  to 
proof  of  publication  shall  state  that 
the  newspaper  in  which  such  notice  was 
published  has  complied  with  the  pro- 
visions of  this  act.  All  laws  or  parts 
of  laws  in  conflict  with  this  section, 
except  sections  13777,  13778,  13779, 
7631,  7632  and  7633,  Revised  Statutes 
of  Missouri,  1929,  are  hereby  repealed." 


By  the  terma  of  the  above  section  it  is  necessary  that 
the  newspaper  "shall  have  been  published  regularly  ana  consecu- 
tively for  a period  of  one  year".  The  statute  was  first  amended 
in  1927.  Prior  to  that  the  section  applicable  was  Seotion  10403, 
R.S.  Mo.  1919,  which  provided: 

"All  advertisements  and  orders  of 
publication  required  by  law  to  be 
made  shall  be  published  in  some  news- 
paper published  and  circulated  in  the 
oounty  in  which  the  proceedings  are 
had,  to  which  such  advertisements  and 
orders  of  publication  shall  pertain, 
if  there  be  one,  and  if  there  be  no 
newspaper  published  in  such  county, 
then  in  some  newspaper  published  the 
most  convenient  thereto,  having  a 
circulation  therein,  unless  otherwise 
provided  by  law." 


CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  the  element  making  it  necessary  to  publish  the 
newspaper  in  the  county  for  one  year  was  the  precise  object  of 
the  amendment,  we  are  further  of  the  opinion  that  the  newspaper 
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must  be  published  rogularly  and  consecutively  for  one  year 
before  it  may  accept  legal  notices,  advertising  and  legal  pub- 
lications, 

We  are  enclosing  herewith  copy  of  an  opinion  rendered 
by  this  department  on  November  2,  1933  to  Mr.  E.T,  Barnes  of 
Brashesr,  Missouri  which  bears  on  this  subject,  which  we  trust 
will  be  helpful  to  you. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN, 

\S8istant  Attorney  General. 


APPROVED: 


ROY  ilCiv'lTl’RldK, 
Attorney  General. 
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SALES  'TAX:  Tangible  personal  property  used  in  connection  v?ith 
dental  work  where  labor  is  principal  charge  not  subject  to  tax; 
dental  supplies  soli  in  original  form,  not  for  resale,  are  taxable 


August  27,  1935* 


filed 


Mr.  C.h.  Digges,  secretary, 
Missouri  State  Dental  Association, 
Exchange  National  Bank  Building, 
Columbia,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter 
of  august  23  wherein  you  request  an  opinion  as  to  House 
Bill  No.  198,  same  being  an  emergency  measure  placing  a 
1>  tax  on  all  sales  of  tangible  personal  property  and 
services,  as  it  affects  the  dental  profession.  Tour 
letter  is  as  follows: 

rtAt  the  request  of  Dr.  Virgil 
Loeb,  the  President  of  the 
Missouri  state  Dental  Associa- 
tion, I am  writing  to  ask  you 
to  give  your  opinion  on  the 
sales  tax  as  it  affects  the 
dentist." 

The  Act  undertakes  to  impose  a tax  equivalent 
to  1 of  the  purchase  price  on  every  sale  at  retail  and 
places  a tax  equivalent  to  l£  on  the  receipts  from  certain 
services.  The  services  on  which  the  tax  is  imposed  are 
enumerated  in  deb.  £,  Laws  of  Mo.  1935,  p.  415,  and  in  the 
services  enumerated  no  profession  is  included.  Therefore, 
if  the  Act  affects  the  dental  profession,  said  profession 
must  come  within  the  terms  of  the  section  referring  to  the 
sale  of  tangible  personal  property,  i.e.,  dec.  2,  division 
(a).  Laws  of  Mo.  1935,  p.  415,  which  is  as  follows: 

"Upon  every  retail  sale  in 
this  state  of  tangible  personal 
property  a tax  dqulvalent  to 
one  (1)  per  cent,  of  the  purchase 
price  paid  or  charged,  or  in 
case  such  sale  involves  tha 
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exchange  of  property,  a tax 
equivalent  to  one  (I)  per 
cent,  of  the  consideration 
paid  or  charged,  Including  the 
fair  market  value  of  th8  property 
exchanged  at  the  time  and  place 
of  the  exchange." 

dec.  1 of  daid  Act,  subdivision  (e)  defines  "dale  at 
Retail"  as  follows: 


"'dale  at  retail1  means  any 
transfer  made  by  any  person 
engaged  In  business  as  defined 
herein  of  the  ownership  of,  or 
title  to,  tangible  personal 
property  to  the  purchaser,  for 
use  or  consumption  and  not  for 
resale  in  any  form  as  tangible 
personal  property,  for  a valua- 
ble consideration." 

Bearing  in  nind  that  dentists,  as  well  as  physicians 
and  veterinarians,  receive  practloally  all  their  compensation 
from  work  which  thpy  are  able  to  do  because  of  their  skill  and 
learning,  the  tangible  personal  property  used  in  connection 
therewith  being  negligible,  we  are  of  the  opinion  that  when 
false  plates,  teeth,  bridge  work,  etc.  are  sold  wherein  the 
principal  charge  1$  for  the  labor  and  skill,  such  sales  are 
not  taxable, 

/hen  dental  supplies  are  sold, from  a stock  kept  on 
hand,  in  the  original  form,  the  same  would  constitute  e sale 
of  tangible  personal  property  and  the  gross  receipts  therefrom 
would  be  subject  to  the  l£  tax,  providing  same  are  not  sold 
for  resale.  Likewise,  gold,  silver,  cement,  etc.  used  for 
fillings  and  bridge  work  when  sold  in  their  original  form, 
not  for  resale,  would  be  subject  to  the  tax.  However,  as 
stated  above,  when  such  articles  are  used  in  connection  with 
the  dental  work  wherein  the  principal  charge  is  for  the  labor 
performed,  they  are  not  subject  to  the  tax. 


Respectfully  submitted. 


approved : 


OLLIVLR  17.  ftOLKN, 

^aeistant  Attorney  General. 


JOHN  .V.  doi'FAlAH,  Jr“ 
(Acting)  Attorney  General 
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COUNTY  BODGSi  ACT:  Budget  for  County  Extension  Agent’s  o 'fice 
rerused.  in  final  make  up  by  county  court  and  later  desired  to  be 
allowed  may  be  taken  care  of  by  transferring  surplus  in  any  class  to 
succeeding  class  until  it  eventually  get  to  Class  5 and  paid  therefrom 
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Hon.  Ilvin  S.  Douglas, 
Iroseeuting  Attorney, 
Polk  county, 

Bolivar,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of  Febru- 
ary 8 wherein  you  present  certain  facts  and  request  an  opinion 
from  this  department  regarding  the  same,  to-wit: 

"We  havo  had  the  following  question 
arise  in  our  county:  In  due  time  the 
County  gent,  Mr.  Rubottom  submitted 
to  the  county  court  his  estimate  of 
expenses  for  his  office  which  have  been 
paid  in  the  past  by  the  county,  which 
would  not  exceed  J420.00.  At  or  before 
the  February  term  of  court  the  county 
oourt  went  over  estimates  submitted  by 
the  respective  officers  of  the  county, 
and  revised  some  of  them,  etc.  as  the 
county  budget  law  provides,  and  then 
finally  approved  the  budget  as  it  was 
made  up  by  the  court,  entered  its  approval 
of  record,  filed  copies  in  the  Treasurer's 
office  and  the  State  Auditor’s  office 
as  the  Budget  Law  requires,  warrants 
have  since  been  issued  and  paid. 

However,  in  its  final  makeup  the  Court 
refused  to  allow  any  funds  in  the  budget 
for  the  county  extension  agent’s  office, 
and  his  estimate  was  not  included  in  the 
budget. 

The  court  has  since  decided  that  they 
would  like  to  allow  some  sun  not  exceeding 
420.00  for  that  office.  As  made  up, 
estimated  expenditures  in  the  budget  lack 
*2,000.00  of  being  as  much  as  the  county’s 
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net  anticipated  revenue.  In  other 
words,  this  county»s  net  anticipated 
revenue  for  1935  is  '^2, 000. 00  more 
than  estimated  expenditures  for  that 
time. 

I have  advised  the  court  that  since 
they  have  finally  approved  the  budget, 
filed  it  as  required  by  law,  and  issued 
warrants,  that  it  is  now  too  late  for 
them  to  amend  the  budget  by  adding  new 
items  of  estimated  expenditures. 

I would  appreciate  the  opinion  of  your 
department  on  this  matter.  Our  county 
has  a population  of  less  than  50,000." 

It  appears  from  your  letter  that  tJ e officers,  on  or 
before  the  15th  day  of  January,  1935  performed  their  duties 
under  the  County  Budget  Act  as  contained  in  Section  3 thereof; 
likewise,  the  County  Clerk  performed  his  duties  under  Section  4 
Tie  assume  that  the  county  court  met  at  the  regular  February 
term  and  carried  out  the  provisions  of  Section  8,  (Laws  of  Mo. 
1933,  p.  345),  which  is  as  follows: 

"It  i3  hereby  made  the  first  duty 
of  the  county  court  at  its  regular 
February  term  to  go  over  the  estimates 
and  revise  and  amend  the  same  in  such 
way  as  to  promote  efficiency  and  econ- 
omy in  county  government.  The  court 
may  alter  or  change  any  estimate  as 
public  interest  may  require  and  to 
balance  the  budget,  first  giving  the 
person  preparing  supporting  data  an 
opportunity  to  be  heard  but  the  county 
court  shall  have  no  power  to  reduce  the 
amounts  required  to  be  set  aside  for 
classes  1 and  3 below  that  provided  for 
herein.  After  the  county  court  shall 
have  revised  the  estimate  it  shall  be 
the  duty  of  the  clerk  of  said  court 
forthwith  to  enter  such  revised  estimate 
on  the  record  of  the  said  court  and  the 
court  shall  forthwith  enter  thereon  its 
approval.  The  county  clerk  shall  within 
five  days  after  the  date  of  approval 
of  such  budget  estimate,  file  a certi- 
fied copy  thereof  with  the  county 
treasurer,  taking  his  receipt  therefor, 
and  he  shall  also  forward  a certified 
copy  thereof  to  the  state  auditor  by 
registered  mail.  The  county  treasurer 
shall  not  pay  nor  enter  protest  on  any 
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warrant  for  the  current  year 
until  such  budget  estimate  shall 
hate  been  so  filed.  (This  shall 
not  apply  to  warrants  lawfully 
issued  for  accounts  due  for  prior 
year,  lawfully  payable  out  of  funds 
for  prior  years  on  hand).  If  any 
county  treasurer  shall  pay  or  enter 
for  protest  any  warrant  before  the 
budget  estimate  shall  have  been 
filed,  as  by  this  act  provided,  he 
shall  be  liable  on  his  official 
bond  for  such  act.  Immediately  upon 
receipt  of  the  estimated  budget  the 
state  auditor  shall  send  to  the 
county  clerk  his  receipt  therefor 
by  registered  mail. 

Any  order  of  the  county  court  of  any 
county  authorizing  and/or  directing 
the  issuance  of  any  warrant  contrary 
to  any  provision  of  this  act  shall 
be  void  and  of  no  binding  force  or 
effect;  and  any  county  clerk,  county 
treasurer,  or  other  officer,  partici- 
pating in  the  issuance  or  payment  of 
any  such  warrant  shall  be  liable 
therefor  upon  his  official  bond." 

If  the  county  court  had  not  approved  the  budget  estimate 
and  the  same  had  not  been  filed  in  the  office  of  the  county 
treasurer  and  a copy  forwarded  to  the  State  Auditor,  we  would 
be  of  the  opinion  that  the  budget  could  yet  be  amended  and  re- 
vised as  we  assume  the  county  court  has  adjourned  meetings  or 
terms  from  one  regular  term  to  the  next. 

The  $420.00  which  you  mention  may  be  paid  out  of  any 
funds  in  Class  6,  as  this  class  is  very  broad  and  elastic  in  its 
terms;  however,  we  conclude  that  Polk  County  is  probably  in  the 
same  condition  as  most  of  the  other  counties  in  the  state,  i.e., 
there  are  no  funds  in  Class  6.  If  the  '420.00  in  question  is 
allotted  to  the  County  Extension  Agent’s  Office  for  the  purpose 
of  office  expense,  it  is  our  opinion  that  since  the  budget  lacks 
*2,000.00  of  being  a^  much  as  the  net  anticipated  revenue,  said 
sum  might  be  paid  out  of  Class  5. 

It  is  evident  that  the  aim  of  the  Legislature  in  passing 
the  County  Budget  Act  was  to  promote  efficiency  and  economy  in 
county  government,  ’he  statutes  covering  the  County  Budget  Act 
are  more  or  less  directory— not  mandatory;  however,  you  will 
note  in  Section  8,  supra,  the  provision  "any  order  of  the  county 
court  ***  directing  the  issuance  of  an  warrant  contrary  to  any 
provision  of  this  act  shall  be  void  ***  and  any  county  clerk, 
county  treasurer,  or  other  officer  participating  in  the  issuance 
or  payment  of  any  suah  warrant  shall  be  liable  therefor  upon  his 
official  bond." 
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In  Section  1 of  the  County  Budget  Act  (Laws  of  Mo.  1933, 
page  340)  it  is  made  the  duty  of  the  county  court  to  classify 
expenditures  and  to  sacredly  preserve  the  priorities,  as  con- 
tained in  the  classes.  This,  we  consider  to  be  the  outstanding 
feature  of  the  County  Budget  Act.  Therefore,  we  draw  this 
inference,  and  offer  the  following  as  a suggestion,  believing 
that  the  same  will  not  violate  the  spirit  of  the  Act: 

If  the  five  classes  enumerated  in  the  Budget  Act  have 
been  adequately  provided  for  and  if  at  any  time  it  can  be  ascer- 
tained that  any  one  of  the  classes  will  have  a surplus  at  the 
close  of  the  fiscal  year,  that  surplus  may  bo  transferred  to  any 
succeeding  class  and  ;.ay  eventually  be  transferred  to  Classes 
5 or  6 and  thereby  become  funds  which  may  be  used  in  taking  care 
of  the  >420.00  mentioned  in  your  letter. 

We  offer  this  r.ethod  merely  as  a possibility  with  the 
injunction  that  the  priorities  of  the  classes  bo  sacredly  pre- 
served before  this  method  be  used.  This  solution  would  appear 
to  be  practical  and  probably  due  to  the  fact,  that  as  you  state 
in  your  letter,  the  anticipated  revenue  is  2,000  more  than 
the  estimated  expenditures  for  the  year. 


Respectfully  submitted. 


01LIVER  W.  NCLSN, 
Assistant  Attorney  General. 


APPROVE  : 


—— — 

Attorney  General 
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CIRCUIT  CLERK:  An  action  to  recover  shortage  of  circuit  cleric 
which  occurred  more  than  three  years  prior  to  date  Statute  of  Limi- 
tations began  to  run  is  barred  by  Statute  of  Limitations. 

(2)  Circuit  clerk  who  has  failed  to  pay  all  money  for  which  he  is 
accountable  is  ineligible  to  hold  any  office  of  trust  or  profit  in 
this  state. 
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Hon.  El Tin  S.  Douglas, 
Prosecuting  Attorney, 
Polk  County, 

Bolivar,  Missouri. 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  re- 
questing an  opinion  from  this  office  which  reads  as  follows: 

"Mr.  Jesse  House  has  sued  this  County 
(Polk)  for  |1041.67  alleged  to  be  back 
pay  that  he  is  entitled  to  but  has  not 
been  paid,  as  Circuit  Clerk  of  the 
county  for  the  term  beginning  January 
1st,  1931  and  ezpirlng  December  31st, 

1934. 

"This  suit  is  brought  on  the  theory  that 
when  he  went  into  office  the  salary  he  was 
entitled  to  was  figured  on  a population 
in  this  county  of  36,110,  which  was  fig- 
ured by  multiplying  the  presidential  vote 
in  1928  by  5;  but  that  after  the  election 
in  1932,  multiplying  the  presidential  of 
that  year  by  5 the  population  of  the  county 
would  exceed  40,000.  That  during  his 
four  year  term  he  was  paid  a salary  of 
$2,000.00  based  on  population  of  less  than 
40,000,  when  in  fact  for  the  last  twenty- 
five  months  of  his  term  he  was  entitled  to 
a salary  of  $2300.00  per  year  beoause  the 
population  after  the  election  in  1932  was 
in  excess  of  40,000. 

I 

"I  have  studied  the  decision  of  the  Supreme 
Court  in  the  case  of  State  ex  rel.  vs. 

Hamilton,  282  Ho.  608,  260  S.W.  466,  and 
apparently  Mr.  House  la  entitled  to  Judgment 


Hon.  Flvin  S.  Douglas 


-2 


Kay  13,  1935 


for  the  baok  salary.  However,  I have 
always  thought  that  the  Supreme  Court 
is  wrong  in  deciding  that  oase  as  it 
does,  and  our  County  Court  wants  the 
Supreme  Court  to  have  another  chanoe  at 
the  question  before  it  pays  him. 

"In  connection  with  his  claim  for  salary 
we  have  this  situation  in  his  office. 

On  lay  5th,  1931,  The  Farmers  State  Bank 
of  Bolivar  failed  and  Mr.  House  had  on 
deposit  as  Circuit  Clerk  about  *1259.00. 

Soon  afterward  he  stood  a suit  on  a 
*450.00  check  he  had  written  against  the 
account  which  the  payee  had  held  an  un- 
reasonable length  of  time,  and  won  his 
case,  thereby  relieving  himself  of  that 
much  of  his  loss.  He  later  put  $125. 00 
of  his  own  funds  into  the  Circuit  Clerk's 
account.  This  leaves  a balance  of  |48? 
that  Mr.  House  is  short  in  his  office 
account,  which  he  has  not  replaced  after 
the  expiration  of  four  years  from  the 
time  of  loss. 

"The  County  Court  has  taken  the  position 
that  since  the  clerk  is  in  a hurry  for 
his  money,  they  aro  in  a hurry  for  the 
Clerk  to  straighten  up  his  account.  We 
have  no  way  of  knowing  without  an  audit 
to  whom  the  various  funds  the  Clerk  holds 
belongs  to,  nor  whether  he  owes  the 
County  any  money  as  a result  of  the  loss 
that  he  hasn't  accounted  for. 

"I  plan  to  file  a demurrer  to  his  petition, 
then  take  tine  to  plead.  My  idea  is  to  set 
up  an  equitable  answer  in  the  nature  of  a 
counter-claim,  asking  the  court  for  an 
accounting  by  the  clerk,  and  that  his  office 
be  audited  to  determine  the  exact  amount 
of  the  Clerk's  shortage. 

"In  the  event  an  audit  Is  made  and  the 
exact  amount  of  shortage  of  the  clerk  in 
his  accounts  is  determined,  what  is  the 
opinion  of  your  department  as  to  the  proper 
remedy  to  compel  the  Clerk  to  replace  the 
loss?  I am  assuming  that  there  should  be 
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no  question  but  what  the  Cleric  la 
personally  liable  for  the  bank  lose, 
and  he  has  newer  denied  his  liability. 
The  Clerk *s  funds  consist  of  filing 
fees  deposited  with  hist  on  Institution 
of  olTil  suits  by  litigants,  fines 
collected,  If  any,  fees  earned,  etc. 

"Our  Circuit  Court  convenes  on  the  27th 
day  of  May  and  Mr.  Rouse’s  suit  against 
the  county  Is  returnable  on  that  day.** 


If  we  understand  your  question  correctly,  you  desire 
to  know  what  is  the  proper  remedy  to  compel  the  Clerk  of  the 
Clroult  Court  to  make  good  a shortage  in  his  office  If  an 
audit  of  his  books  shows  that  a shortage  exists.  You  state 
In  your  letter  that  the  loss  about  which  you  inquire  occurred 
in  a bank  failure  on  May  5,  1931.  Ve  therefore  call  your 
attention  to  Section  663,  R.S.  Mo.  1929,  which  reads  as 
follows: 

"Within  three  years:  First,  an  notion 
against  a sheriff,  coroner  or  other 
officer,  upon  a liability  Incurred 
by  the  doing  of  an  act  in  his  offlolal 
capacity  and  in  Tirtue  of  his  office, 
or  by  the  omission  of  an  official 
duty,  including  the  non-oayment  of 
money  collect ad  upon  an  execution  or 
otherwise;  second,  an  action  upon  a 
statute  for  a penalty  or  forfeiture, 
where  an  action  is  given  to  the  party 
aggrieved,  or  to  such  party  and  the 
state." 

In  view  of  the  above,  it  is  the  opinion  of  this  depart- 
ment that  an  actlpn  to  recover  a shortage  of  money  owed  by  a 
circuit  clerk,  which  shortage  accrued  more  than  three  years 
prior  to  the  date  when  the  Statute  of  Limitations  began  to  run, 
would  b9  frarred  by  the  Statute  of  Limitations. 

You  state  that  Mr.  Jesse  House  was  Circuit  Clerk  of 
your  county  for  the  term  beginning  January  1,  1931,  and 
expiring  December  31,  1934.  The  roster  of  county  officers 
compiled  by  the  secretary  of  State  shows  that  Mr.  Jesse  House 
was  elected  in  November  of  1934  to  succeed  himself  as  Circuit 
Clerk  and  that  he  is  also  ex  officio  Recorder  of  Deeds.  Ve 
dlreot  your  attention  to  Section  19  of  Article  II  of  the 
Constitution  of  Missouri,  which  provides  as  follows: 
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"I’hat  no  person  who  is  now  or 
may  hereafter  become  a collector 
or  receiver  of  public  money, 
or  assistant  or  deputy  of  such 
collector  or  receiver,  shall  be 
eligible  to  any  office  of  trust 
or  profit  in  the  State  of  Missouri 
under  the  laws  thereof,  or  of  any 
municipality  therein,  until  he 
shall  have  accounted  for  and  paid 
over  all  the  public  money  for 
which  he  may  be  accountable* ” 

It  is  therefore  our  opinion  that  a circuit  clerk  who 
has  failed  to  account  for  and  pay  over  all  public  money  for  which 
he  is  accountable  is  ineligible  to  hold  any  office  of  trust  or 
profit  in  the  State  of  Missouri,  and  if  such  clerk  is  elected 
to  and  attempts  to  hold  an  office  of  trust  or  profit  in  this 
state,  he  would  be  subject  to  be  ousted  from  office  by  the  proper 
procedure* 


Very  truly  yours. 


J.  E.  TAYLOR, 

Assistant  Attorney-General. 


APPROVED: 


Attomejr-General. 


JET/af j 


COUNTY  TREASURER: 


1 


1.  Sections  12130  ,12133 ,12134 , 12137  and 
12138  R.  S.  Mo.  1929  are  not  repealed 
until  December  31,  1936. 

2.  County  Treasurer’s  salary  cannot  be 
increased  to  a greater  amount  than  as 
made  under  the  estimate  in  the  County 
Budget  Act,  but  may  be  fixed  at  a 
lesser  amount. 

Jay  17,  1935 
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Honorable  Slvln  Douglas 
Prosecuting  Attorney 

bolivar,  Missouri  ■ ^ 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter 
of  April  29,  wherein  you  request  an  opinion  regarding 
the  repealing  of  certain  sections  and  enacting  new  ones 
In  lieu  thereof,  as  pertaining  to  county  treasurer. 
Your  letter  is  as  follows! 

"I  wish  jfou  would  advise  me  in  regard 
to  the  following  propositions! 

The  Daws  of  1933,  pages  338  and  339, 
repeal  certain  sections  of  the  Revised 
Statutes  of  1929  in  regard  to  the  election 
of  County  Treasurer,  the  giving  of  bond 
by  the  ireasurer,  and  his  coapensatlon,etc • 

This  law  of  1933  then  provides  for  con- 
solidating the  office  of  County  ireasurer 
with  the  office  of  Collector  in  1936. 

Aa  the  provisions  of  this  new  law  for 
consolidating  the  Treasurer’s  and 
Collector’s  offices  merely  regulate 
those  offices  after  November,  1936, 
should  the  provisions  of  this  new 
Act  be  construed  as  repealing  the 
old  law  in  regard  to  Treasurers  until 
the  offices  are  consolidated  in  1936? 

If  the  19i33  law,  repealing  certain 
sections  of  the  old  law  concerning 
County  Treasurers,  is  now  in  effect. 
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what  authority  has  the  County  Court 
to  fix  Treasurer's  bond,  his  salary, 
etc.? 

If  the  County  Court  has  made  no  order 
fixing  salary  of  the  County  Treasurer, 
but  has  approved  a County  tudget  which, 
among  other  things,  Includes  a certain 
salary  for  the  County  ireasurer,  would 
that  preclude  the  County  Court  from 
afterv/erCs  fixing  a different  salary  for 
the  Treasurer? 

I shall  i reatly  appreciate  your  advice  In 
regard  to  these  matters." 


I. 


S -OTIONS  12130,  12133,  12134, 
12137  AND  12138  R-VISaD  STATUTES 
MISSOURI  1929,  ARK  NOT  REPEALJD 
UN  TIL  DSCK4B&R  31,  1936. 


In  1933,  at  page  338  Laws  of  Missouri  1933,  the 
Legislature  passed  an  act  repealing  Sections  12130,  12133, 
12134,  12137  and  12138  Revised  Statutes  Missouri  1929)  these 
statutes  related  to  the  election  of  a County  treasurer , the 
giving  of  a bond  and  the  compensation.  The  Legislature 
then  proceeded  to  enact  section  12130  which  relates  to 
counties  containing  more  than  40,000  population,  the  election 
of  a treasurer  to  take  place  "On  the  Tuesday  after  tbs  first 
Monday  In  November,  1936,  and  every  four  years  thereafter." 

Lection  12132a  consolidates  or  places  under  the 
Collector  the  office  of  Treasurer,  the  time  for  consolidation 
being  "On  and  after  the  expiration  of  the  term  of  office  of 
the  county  treasurer  on  the  31st  day  of  December,  1936." 

The  remaining  sections,  12132b, to  12138a,  relate 
to  the  office  of  treasurer  In  counties  of  more  than  40,000, 
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the  County  of  Polk  being  lees  than  40,u00  the  office  of 
county  treasurer  would  terminate  on  December  51,  1956. 

The  question  Involved  Is,  the  Lagisla ture 
having  at  the  session  of  1933  abolished  certain  sections 
pertaining  to  the  election  and  the  giving  of  bond  and  the 
salary  of  the  county  treasurer,  and  enacted  new  sections 
relating  to  the  office  of  treasurer,  what  Is  the  position 
of  the  county  treasurer  at  the  present  time  In  so  far  as 
the  apparently  repealed  statutes  may  affect  ltf 

There  are  a number  of  elements  Involved  In 
determining  this  question.  We  shall  discuss  first  the 
element  of  the  Intention  of  the  Legislature  In  passing 
the  Act  of  1933.  The  heading  In  the  title  of  the  act 
Is  as  follows: 

" POLITICAL  SUBDIVISIONS:  Relating  to 
Consolidation  of  Offices  of  Treasurer  and 
Collector  In  Certain  Counties. 

AN  ACT  to  repeal  sections  12130,  12133, 

12134,  12137,  and  12138,  Article  8,  en- 
titled 'County  treasurers,  funds  and 
warrants •'  Chapter  85,  Revised  Statutes 
of  Missouri,  1929, and  to  enact  eight  new 
sections  In  lieu  thereof  pertaining  to 
the  same  subject  to  be  known  as  sections 
12130,12132a,  12132b,  12133,  12134,  12137, 

12138,  and  1213ba." 


Section  1 Is  as  follows: 

"That  sections  12130,  12133,  12134, 

12137,  and  12138,  article  8,  entitled, 
'County  treasurers,  funds  and  warrants,' 
chapter  85,  Revised  Statutes  of  Missouri, 
1929,  be  u the  sans  are  hereby  repealed 
and  eight  new  sections  are  hereby  enacted 
In  lieu  thereof  to  be  known  as  sections 
12130,  12132a,  12132b,  12133,  12134,12187, 
12138,  and  12138a,  and  to  read  as  follows:" 


The  other  sections,  as  heretofore  mentioned.  In 
so  far  as  the  element  of  time  Is  considered,  are  not  to 
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become  effective  until  January  1,  1937,  If  the  Legis- 
lature had  inserted  the  words.  In  substance ,” On  and  after 
January  1,  1937,"  In  beet? on  1,  then  the  whole  act,  and 
all  the  sections,  would  have  been  prospective  In  Its  aspect 
and  then  this  question  would  not  have  arisen.  Proceeding 
with  the  question  of  the  intention  of  the  Legislature  as 
It  may  effect  the  act  In  all  of  its  component  sections, 
the  Supreme  Court  In  the  case  of  oetz  v,  Columbia  Telephone 
Co,  24  S.  -J.  (2nd)  1.  c.  228,  saidi 

"Apparently  conflicting  provisions  mast 
be  reconciled.  If  possible,  with  the  gen- 
eral legislative  purpose.  Dysart  v.Clty 
of  St  .Louis  (*o.Sup.)  11  A* (2d) 1046,  62 

A.L.R.762.  Sections  of  a statute  -ust  be 
construed  with  other  sections  touching  the 
same  subject-matter,  f tate  ex  rel,  Thomp- 
son v,  Dirckx  (.uO.Sup* ) 11  S,  ...  (2d)  38, 

Courts  may  consider  expediency  of  law  In 
ascertaining  Intent,  State  ex  rel,  v.  Regan, 

317  Mo.  1216,  298  S.  a.  747,  55  L.  H, 

773.  Intent  of  the  Legislature  mist  be  as- 
certained and  given  effect  as  expressed  In 
the  statute,  Rogers  foundry  Co.  v.  Squires, 

221  ^o,  App.  17,  298  b.  ■*.  470.  Courts  can 
not  Interpolate  In  a statute  where  omission 
is  not  plainly  indicated.  State  ex  rel,  Cobb 
v. Thompson  {-*o.  Sup.)  5 b.  e.  (2d)  57.  To 
get  at  the  true  meaning  of  the  language  In 
a statute  the  court  must  look  at  the  whole 
purpose  of  the  act,  the  law  as  it  was  before 
the  enactment,  and  the  change  In  the  law 
Intended  to  be  made,  Pembroke  v,  Huston, 

180  Mo*  627,  636,  79  S.  W.  470.  It  Is  a use- 
ful and  safe  rule  of  construction  to  resolve 
any  ambiguity  or  abscurlty  in  a statute  In 
favor  of  such  reading  as  will  best  meet 
the  demeiids  of  natural  justice,  so  far  as 
that  can  be  done  without  violence  to  settled 
legal  principles.  Plum  v.  Kansas  City,  101 
*o.  525,  533,  14  S.  1.  657,  10  L.  R.  A.  371 j 
25  R.C.  t.  sec.  258." 


In  the  case  of  Pembroke  v.  Huston  180  Mo.  627, 
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quoted  above,  ths  court  sa!d  that  the  true  meaning  of  an 
act  must  be  gleaned  from  the  whole  purpose  of  the  law 
relating  to  the  same  before  the  passage  of  the  act  and 
the  change  In  the  law  Intended  to  be  made. 

In  the  decision  In  the  case  of  Spurlock  v.  Wallace 
et  al.  204  ~o.  1*  c.  678,  the  court  said! 

"In  construing  statutes.  It  has  bean 
held  that  the  purpose  Is  an  Implied 
limitation  on  the  sense  of  general 
terms,  ana  a touchstone  for  the 
expansion  of  narrower  terms,  and  that 
the  cardinal  purpose  or  Intent  of  a 
whole  aat  shall  control,  and  that 
all  the  carts  be  Interpreted  as 
subsidiary  and  harmonious.  »ords  and 
clauses  In  different  parts  of  a statute 
must  be  read  In  a sense  which  harmonizes 
with  the  subject-matter  and  general 
purpose  of  the  statute.  (2  Lewis* 
luthorland  Statutory  Construction  (2  Ed.)," 
sections  369  and  370.)." 


In  the  case  ol  St.  Louis  v.  Kellman  235  ao.  1.  c. 

695,  the  court,  in  defining  the  word  "repeal",  said: 

"Attending  to  that  term,  what  does 
the  word  'repeal'  mean  when  used  by 
lawmaker  or  Judge?  'Repeal'  Is  defined 
as  the  abrogation  or  annulling  of  a 
previously  existing  law  by  the  enactment 
of  a subsequent  statute,  which  either 
declares  that  the  former  law  shall  ba 
revoked  and  abrogated  or  which  contains 
provisions  so  contrary  to  or  irreconcilable 
with  those  of  the  earlier  law  that  only 
one  of  the  two  can  stand  in  force  - the 
latter  Is  the  'Implied'  repeal , heretofore 
mentioned;  the  former,  the  'express' 
repeal.  ( clack, L. Diet . Tit. 'Kepeall ) 
oouvler  defines  It  to  be:  'The  abrogation 
or  destruction  of  a law  by  a legislative 
act.'  (houv.  L.  Diet. Tit. 'Repeal. • ) 

Lote  the  word  destruction.  Webster  defines 
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Its  To  recall;  to  rescind  or  abrogate 
by  authority;  to  revoke.  He  gives 
among  Its  synonyms  annul,  cancel,  reverse, 
abolish.  He  defines  the  noun  'repeal'  as 
meaning:  Revocation,  rescission,  abrogation. 
Abro  ate.  In  turn,  means  to  annul  by  on 
authoritative  act,  to  abolish  by  the 
authority  of  the  maker,  to  repeal.  Other 
instructive  shades  of  meaning  come  out  in 
accredited  definitions  of  the  several 
synonyms,  but  the  foregoing  are  enough 
for  our  purpose,  fhe  repeal  of  an  or- 
dinance, then,  is  accomplished  when  it 
is  destroyed,  abolished,  abrogated, 
cancelled,  annulled  recalled  or  rescinded 
by  a later  one." 


v*e  cannot  assert  that  the  Legislature  did  not 
intent  to  repeal  the  statutes  as  mentioned  in  Section  1 
quoted  supra,  as  no  such  conclusion  could  be  drawn  from 
the  reading  of  the  entire  act.  He  are  concerned  with 
the  question  of  the  time  the  repeal  Is  to  become  effective. 
As  stated  in  the  above  decision,  the  whole  act  and  the 
purpose  and  object  in  view  must  be  taken  into  consideration 
In  determining  the  element  of  time.  In  the  case  of  School 
District  v.  McFarland  154  -*o.  *pp.  1.  c.  416,  this  principle 
is  found  enunciated  as  follows! 

"The  reasoning  In  the  case  of  State  ex 
ral . v.  iry,  186  j#o.  198,  85  S.  .V.  328, 
is  applicable  here.  In  that  case  there 
was  a village  school  district  consisting 
of  territory  partly  in  Newton  county  and 
nartly  in  McDonald  county,  and  it  was 
attempted,  under  section  9747,  devised 
statutes  1699, to  create  a oo  untry  school 
district  out  of  the  territory  on  the 
Newton  county  side  of  the  line.  It  was 
contended  that  the  general  words,' any 
school  district,'  as  used  in  section 
9747  embraced  a village  school  district 
as  well  as  a country  school  district. 

Ihe  Supreme  Court  held  that  this  con- 
tention could  not  be  maintained,  saying} 
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’It  le  a canon  of  Interpretation  that 
"all  words.  If  they  be  general  and  not 
exores3  and  precise,  are  to  be  restricted 
to  the  fitness  of  the  matter,  ihoy  are 
to  be  construed  as  particular  If  the 
Intent 'on  be  particular;  that  is,  they 
uust  be  understood  as  used  In  reference 
to  the  subject-matter  In  the  mind  of  the 
Legislature,  and  strictly  limited  to  It." 
(Endlldh,  Int.  of  Stat* ,sec.86. ) It  Is 
Indispensable  to  a correot  understanding 
of  a statute  to  Inquire  what  Is  the 
subject  of  It*  (2  Lewis’  Sut.  on  Stat* 

C on .(2  d. ) , sec. 34 7).’.  . . . . 

'The  subject  of  section  9747  of  article 
1 and  of  the  sect  Tons  preceding  it  Is 
dist'natly  stated  In  section  9739,  the 
first  section  of  that  article,  to  be 
"all  rybdlstrlcts , as  organized  and 
bounded!, " 1.  e.,  country  school  districts, 
and  under  the  canon  of  construction 
aforesaid,  the  words  "any  school  district" 

In  section  9747  must  be  limited  to  country 
school  districts,  whose  organization  was 
alone  provided  for  In  article  1,  and  not 
to  village  school  districts  whose  organi- 
zation was  proviaed  for  In  article  2, 
unless  It  appears  by  other  legislation 
that  such  was  not  the  legislative  intent* * " 


The  rule  effecting  the  effective  date  la  dis- 
cussed In  the  case  of  State  v,  uockelman  240  L.  W*  1*  c* 
211,  wherein  the  court  said! 

"As  said,  the  act  of  1919  (Lavs  of  1919, 
p.  672), now  section  734,  K.  3*1919 Re- 
pealed section  1005  of  the  act  of  1913 ,and 
enacted  a new  section  In  lieu  thereof* The 
material  port’ons  of  this  section  wo  have 
sot  out|  in  our  statement*  This  law  was 
passed  in  1919,  but  by  its  terms  was  not  to 
become  effective  until  the  1st  day  of  January, 
1951*  In  the  construction  of  this  TIT* , it  Is 
of  vital  Importance  to  determine  as  of  what 
date  the  law  speaks,  for.  If  It  be  taken  to 
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apoak  at  of  the  date  of  its  ,j&a sage,  the 
worle  therein  used  Unl’Jpit  nave  one  meaning 
and  application;  whereas.  If  It  la  to  be 
taken  at  speaking  of  the  date  when  It 
becomes,  effective,  the  wordc”u80(T~tn(rreIn 
might  have  a totally  different  application 
and  meaning.  A'hei  e there  la  no  constitutional 
reatr lcjtlona , the  legislature  may  fix  a fi  t'  re 
date  u'ppn  which  a law  shall  go  Into  effect. 

36  Cyc.  pp.1192  and  1200}  Lx  parte  Ah  Pah, 

34  Nov.  292 , 119  Fac.  loc.  cl t .774.  In  the 
latter  authority  It  la  naldi 

'The  -legislature,  in  the  absence  of  con- 
stitutional restrictions.  Is  free  to  fix 
in  each  act  the  time  it  le  to  take  effect, 
and  an  examination  of  our  Constitution 
reveals  no  auch  prohibition.  Matter  of 
Henna,  91  Hun.  176,  36  N.  Y.  Cupp.  280; 

± home s v.  Scott,  23  La.  Ann.  680;  Price 
v.  Hopkln,  13  ttlch.  318;  Honeycutt  v.  St. 
Louie,  40  Mo.  Ap p.  674;  'onn  Co.  v.  State, 

142  lnd|.  428,  41  N • K.  937;  36  Cyc.  1192, 

1193;  A*n.  at  Lug.  uncy.  of  Law,  vol.  36, 
pp.565-&55. * 

ihe  Missouri  Constitution  (1875,  section 
36  of  article  4}  places  no  inhibition  upon 
the  Legislature  as  to  fixing  a future  date 
for  a law  to  become  effective.  It  prohibits 
them  from  becoming  effective  upon  their 
passage  and  approval,  excopt  In  excepted 
casec.  ihe  Legislature  has  often  asserted 
its  right  to  pass  a law  to  become  effective 
In  the  future,  and  our  cases  seemingly  have 
approved  them.  tate  v.  orassf laid,  81 
•*o.  151,  51  Am.  hep.  234;  i-tate  v.  Orrlck, 

106  io. Ill , 17  5.  *.  176,  329;  State  ox  rel. 

v.  Ldvards,  136  Mo.  360,  38  6.  &.  73." 


In  the  case  of  State  ex  rel.  Lisas  v.  Workmen's 
Compensation  318  ao.  1012,  the  Supreme  Court  sustained  these 
general  rules,  saying,  "Ihe  General  Assembly  may  provide 
when  certain  sections  of  the  law  shall  become  effective." 
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The  statute  nay  have  a potential  existence  although  It 
will  not  go  Into  effect  until  a future  time.  The 
Legislature  may  provide  that  different  parts  of  a 
statute  nay  go  Into  effect  at  different  times.  lhe 
statute  should  be  construed  to  carry  out  the  legislative 
Intent,  and  reasonable  effect  should  be  given  to  every 
word,  phrase  and  sentence  when  possible.  The  right 
of  the  court  to  resort  to  extrlnsit  evidence  lo  deter- 
mine the  time  when  a statute  should  take  effect.  Is 
discussed  In  the  case  of  Gardner  v.  Collector  6 Wall. 

C.  S.  499-511,  as  follows l 

"Whenever  a question  arises  In  a 
court  of  law  * * * ~ of  the  time 
when  a statute  took  effect  * * * * 
the  judgps  who  are  called  upon  to 
decide  it,  have  a right  to  resort 
to  any  source  of  Information  which 
In  Its  nature  Is  capable  of  conveying 
to  the  Judicial  mind  a clear  and 
satisfactory  answer  to  such  question; 
always  seeking  first  for  that  which 
In  its  nature  Is  most  appropriate, 
unless  the  positive  law  has  enacted 
a different  rule." 


CONCLUSION 


faring  In  mind  the  rules  and  principles,  and 
the  Intention  of  the  Legislature  of  the  time  the  Act  was 
to  become  effective,  we  are  of  the  opinion  that  It  was 
the  intention  of  the  Legislature  to  abolish  the  office 
of  the  County  Treasurer  and  place  Its  duties  under  the 
office  of  County  Collector,  in  counties  of  40,000  or  less 
in  population,  on  and  after  Lecember  31,  1936,  and  that 
the  whole  act  must  be  read  together. 

The  time  when  Lections  12130  Revised  Statutes 
Missouri  1929,  and  12132  Revised  Statutes  issourl  1929, 
should  become  effective  also  carries  with  It  the  Intention 
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that  the  section?  mentioned  In  Section  1 as  being 
repealed  should  not  become  effective  until  the  same 
time,  to-wlt,  December  31,  1936.  If  we  are  correct 
In  our  conclusion  the  result  is  that  the  Treasurer 
shall  continue  to  act.  In  so  far  as  his  duties  are 
concerned,  and  hit  compensation  ana  giving  of  bond, 
as  set  forth  in  Sections  12133,  12134  and  others,  shall 
continue  to  be  In  full  force  and  effect  until  the 
expiration  of  the  present  term,  at  which  time  said 
sections  will,  as  stated  In  Section  1 of  the  new  act 
be  automatically  repealed.  t e do  not  believe  that  the 
Legislature  intended  to  pass  the  new  act  repealing  the 
sections  herein  mentioned,  thereby  resulting  in  a 
condition  In  which  the  county  treasurer,  until  December 
31,  1936,  is  without  provision  for  the  giving  of  bond, 
additional  bond,  and  fixing  of  compensation,  and  that 
the  construction  herein  placed  on  the  act  Is  one  which 
will  meet  the  demands  of  natural  justice  and  such 
construction  can  be  done  without  violation  of  3e  gal 
principles. 


II. 


COUNTY  TREASUH  -R*i  SALARY 
CARhOT  BE  INCH  -JlSiD  TO  A 
OH  *AT.iR  AMOUNT  THAN  AS  MaDK 
UNDER  THE  ESTIMATE  IN  TMK 
COUNTY  oUDO  T ACT,  cliT  Y 
B4  r IaeD  AT  A LO  -K  AMOUNT. 


Regarding  your  question  relating  to  the  county 
court  having  made  no  order  fixing  the  salary  of  the  county 
treasurer,  the  sane  having  been  approved  and  Included  in 
the  estimate  under  the  County  cud get  act. 

We  assume  that  this  estimate  was  made  under  Clas 
4 Laws  of  Missouri  1933,  page  341,  which  le  as  follows! 

"Class  4»  The  county  court  shall  next 
pet  aside  the  amount  required  to  pay 
the  ralaries  of  all  county  officers 


Honorable  Blvln  5.  Douglas  -11-  Hay  17,  1935 


where  thn  seme  Is  by  law  made  payable 
out  of  the  oi*A lnary  revenue  of  the 
county,  together  with  the  estimated 
amount  necessary  for  the  conduct  of 
the  offices  of  suoh  officers.  Including 
starapB,  stationery,  blanks  and  other 
office  supplies  as  are  authorized  by 
law.  Only  supplies  for  current  office 
use  and  of  an  expendible  nature  shall 
be  Included  In  this  class,  .umlture, 
office  7.1*. chine s and  equipment  of  what- 
ever kind  shall  be  listed  under  class 
six." 


Section  ? haws  of  Hlssourl  1933,  page  342,  Is 
as  follows: 

"It  Is  hereby  made  the  express  duty  of 
every  officer  claiming  any  payment 
for  salary  or  supplies  to  furnish  to 
the  clerk  of  the  county  court,  on  or  be- 
fore the  fifteenth  day  of  January  of 
each  year  an  Itemised  statement  of  the 
estimated  amount  required  for  the  pay- 
ment of  *11  salaries  or  any  other  expense 
for  personal  service  of  whatever  kind 
during  tho  current  year  and  the  section 
or  sections  of  law  under  which  he  claims 
his  office  is  entitled  to  the  amount 
requested,  also  he  shall  submit  an  itemized 
statement  of  the  supplies  he  will  require 
for  his  office,  separative  those  which  are 
payable  pnder  class  4 and  class  6.  Of floors 
who  aro  paid  In  whole  or  in  part  other  than 
out  of  the  ordinary  revenue,  whether  paid 
by  fees  pr  otherwise,  shall  submit  an 
estimate  for  supplies  In  the  same  manner  as 
officers  who  are  paid  a salary  out  of 
ordinary  revenue.  Ko  officer  shall  receive 
any  salary  or  allowance  for  supplies  until 
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ell  the  information  required  by  this 
section  shall  have  been  furnished.  The 
clerk  ol‘  the  county  court  shall  prepare 
and  fill'  an  estimate  for  his  office jalso 
for  the  expense  of  the  Judges  of  the  county 
court.  If  for  any  year  there  should  not  be 
suff lei  mt  funds  for  the  county  court  to  pay 
all  the  approved  estimates  under  class  4, after 
having  provided  for  the  prior  classes, the 
county  court  shall  apportion  and  appropriate 
to  each  office  the  available  funds  on  hand 
and  anticipated,  in  the  proportion  that 
the  approved  estimate  of  each  office  bears 
to  the  total  approved  estimate  for  class  4." 


In  view  of  the  above  section, we  are  of  tbs  opinion 
that  *f  the  county  court  lias  Included  in  the  budget  estimate 
the  amount  to  be  bald  to  the  county  treasurer  that  the  county 
court  would  be  precluded  from  changing  the  amount  of  salary 
greater  than  that  Included  in  the  estimate,  but  there  is  no 
provision  against  changing  the  amount  of  the  salary  to  a less 
amount  than  that  'n eluded  In  the  estimate,  as  the  county  court 
has  the  power  to  fix  the  salary  or  the  county  treasurer  by 
Section  12138  Revised  Statutes  Missouri  1929  "at  such 
compensation  as  mfcy  be  deemed  Just  and  reasonable." 


Respectfully  submitted. 


DLL IV  R ..  XOLKV 
Assistant  Attorney  General 


APPROVED: 


Attorney  General. 
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COUNTY  COLLECTORS: 


Franchise  taxes  and  railroad  taxes  not 
included  in  amount  of  taxes  assessed 
and  levied  for  purpose  of  determining 
commission  of  collector.  Merchant’s 
ad  valorem  tax  is  included. 


> 

) 


Mr.  Lewis  A.  Duval 
Prosecuting  Attorney 
Macon  County 
Macon,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
requesting  an  opinion  from  this  office  which  reads  as 
follows: 

■There  appear s to  be  a question  as 
to  jjust  what  taxes  are  included  in 
the  total  amounts  of  taxes  under 
Seotion  9935  as  amended  by  laws  of 
1933.  The  Section  recites  as  fol- 
lows: 


"The  Collector  Shall  reoelve  as 

full  compensation  for  his  services 
in  collecting  revenue,  except  back 
taxes,  the  following  commissions  and 
no  more: 


"I  - In  each  County  in  this  State, 
wherein  the  whole  State  County, 
Bridge,  Hoad.  School  and  all  other 
local  taxes  Including  Merchant  and 
Dr aft shop  licenses  — 

"This?  does  not  specifically  set  out 
Railroad,  Corporation  Franchise  or 
ad valorem  tax.  The  point  is  with 
out  these  last  mentioned  taxes  Macon 
County  is  classed  in  section  XI  but 
with  them  will  come  in  class  XII 
with  reference  to  the  maximum  salary 
of  Collector." 
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Section  9935,  Laws  of  Missouri,  1933,  page  454, 
reads  in  part  as  follows: 

"The  collector,  exoept  in  counties 
where  the  collector  is  by  law  paid 
a salary  in  lieu  of  fees  and  other 
co  pensation,  shall  receire  as  full 
compensation  for  his  cervi  ass  in 
collecting  the  rerenue,  except  back 
taxes,  the  following  commissions  and 
no  More: 

■I.  In  each  county  in  this  state 
wherein  the  whole  state,  county, 
bridge,  road,  school  ana  all  otner 
local  taxes,  including  Merchants' 
and  dramshop  licenses,  assessed  and 
levied  for  any  one  year  amount  to 
dollars  or  less,  a com- 

r.iieeion  o t oer  cent  on 

the  amount  collected." 


The  purpose  of  the  abore  section  is  to  determine  the 
amount  of  compensation  a oounty  collector  is  to  reoelre 
for  his  serrloes  in  collecting  the  current  rerenue.  The 
commission  which  the  oolleotor  reoelres  for  collecting 
said  rerenue  is  paced  on  the  amount  of  State,  oounty, 
bridge,  road,  school  and  all  other  local  taxes  assessed 
and  leried  for  any  one  year. 


Under  the  prorlslons  of  Seotlon  4643,  R.  S.  Mo.  1939, 
the  corporation  franchise  tax  is  payable  to  the  State 
treasurer  and  the  oounty  oolleotor  has  nothing  to  do  with 
the  oollectlon  of  the  tax.  9inoe  the  oolleotor  does  not 
oolleot  said  tax  and  consequently  reoelres  no  commission 
therefor,  it  is  apparent  that  the  corporation  franchise 
tax  should  not  be  lnoluded  in  the  amount  of  the  taxes  as- 
sessed and  leried  for  the  purpose  of  determining  the  col- 
lector1 8 commission. 


The  commission  of  the  oolleotor  for  collecting  rail- 
road taxes  is  governed  by  3eotion  10944,  R.  S.  Mo.  1929, 
which  reads  as  follows: 

"The  county  oolleotor  shall  be  al- 
lowed for  collecting  the  railroad 
taxes,  payable  out  of  the  same,  one 
per  oentum  on  all  sums  paid  without 
seizure  of  personal  property;  and 
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on  all  collections  made  by  seizure 
of  personal  property,  he  shall  be 
allowed  fire  per  centum  on  the  «*- 
Mount,  which  shall  be  taxed  or 
.c  i ed  as  coats  and  paid  by  the 
railroad  company;  end  on  all  col- 
lections made  by  suit  against  such 
company  or  companies  two  per  centum 
on  the  amount,  to  be  paid  as  costs 
by  the  defendant." 


Since  the  collector's  commission  for  collecting  rail- 
road taxes  is  fixed  by  the  above  seotion  and  not  by  Section 
9935,  supra,  it  is  evident  that  the  Legislature  did  not  in- 
tend, that  the  amount  of  taxes  assessed  sad  levied  against 
a railroad  should  be  included  in  the  amount  of  taxes  assessed 
and  levied  for  the  purpose  of  determining  the  collector's 
co  ani salon  under  Seotion  9935. 


We  aesume  from  your  letter  that  the  ad  valorem  tax 
about  which  you  inquire  is  the  ad  valorem  tax  whloh  is  as- 
sessed against  merchants  under  the  provisions  of  8ection 
10077,  R.  8.  Mo.  1929.  Under  the  provisions  of  Seotion  10081, 
Laws  of  Mo.  1931,  page  360,  the  county  collector  is  required 
to  collect  said  merchant's  tax  and  there  is  no  special  statute 
fixing  his  condensation  for  suoh  services.  Furthermore,  said 
section  reads  in  part  as  followa: 

•••••  and  the  sum  of  the  valuation 
of  the  statements  as  equalized  by 
the  oounty  board  of  equalization 
shall  be  included  in  and  made  a 
art  of  the  total  valuation  of  pro- 
perty taxable  for  all  purposes:  •••■ 


We  are  therefore  of  the  opinion  that  the  ad  valorem 
tax  assessed  against  merchants  should  be  included  in  the 
amount  of  taxes  assessed  and  levied  for  the  purpose  of  de- 
termining the  cot  mission  of  the  collector  under  Seotion  9935, 
supra. 


00K0LU3I0N. 


It  is  the  opinion  of  this  department  that  corporation 
franchise  tax  and  the  railroad  tax  assessed  under  the  pro- 
visions of  Artlole  XIII,  Chapter  59,  R.  8.  Mo.  1929,  should 
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not  be  Included  in  the  eunount  of  taxes  assessed  and  levied 
for  the  purpose  of  determining  the  oolleotor*s  commission 
under  the  provinions  of  9ection  9935.  Laws  of  Mo.  1933. 
page  454. 


It  is  our  further  opinion  that  the  merchants'  ad 
valorem  tax  assessed  under  the  provisions  of  Article 
XVII,  Chapter  59,  R.  8.  Vo.  1929,  should  be  included  in 
the  amount  of  taxes  assessed  and  levied  fox  the  purpose 
of  determining  the  commission  of  the  collector. 


Yours  very  truly. 


J.  2.  TAYLOR 

Assistant  Attorney-General. 


APPROVED: 


JOHN  W.  HOFFMAN,  Jr.  . 
(Acting)  Attorney-General. 


JET/afJ 


CONSTABLE:  ^>utj  ct  to  Ouster  or.  changing  residence  from 

Township. 


September  9,  1935. 


Honorable  Lewis  A. Duval 
Prosecuting  Attorney 
Macon  County 
Macon,  Missouri 

Dear  Sirs 


ve  acknowledge  your  request  for  an  ooinion  dated 
August  31,  1935,  which  reads  as  follows: 

"At  the  November  Election  Armel  Burke 
was  elected  as  constable  of  Valley 
Township  in  Macon  County  Missouri  and 
qualified  as  such*  In  March  he  farmed 
some  land  in  Valley  Township  but  there 
being  no  house  available  for  his  use 
on  the  land  he  moved  his  family  about 
half  a mile  south  of  the  township  line 
into  Callao  Township  with  the  intention 
he  says  of  moving  back  into  Valley 
Township  this  fall*  The  question  has 
arisen  as  to  whether  he  is  still  a con- 
stable* 

"I  find  no  decision  on  this  matter  in 
Missouri  Reports  but  have  attached  a 
brief  giving  you  such  information  as 
I have  in  the  matter,  fill  you  kindly 
give  me  your  opinion  on  the  matter  as 
soon  as  convenient?" 

Your  Constable  was  elected  to  a term  of  office  and 
under  the  qualifications  as  orovided  in  Section  11748  R. 
S.  Mo*  1929,  which  reads  as  follows: 

"At  the  general  election  to  be  held 
in  1920,  and  at  each  general  election 
every  two  years  thereafter,  the  quali- 
fied voters  of  each  township  in  every 
county  in  this  state  shall  elect  a 
constable,  who  shall  be  £ resident  of 
the  township  for  which  he*  Is  elected. 
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and  who  shall  hold  hi?  office  for 
two  years  and  untill  his  successor 
be  elected,  and  qualified;  orov lded. 
that  in  townships  that  now  contain  or 
may  hereafter  contain  a city  of  over 
one  hundred  thousand  and  less  than 
five  hundred  thousand  inhabitants  and 
which  has  been  or  may  hereafter  be 
divided  into  Justice  of  the  peace  dis- 
tricts, the  constabulary  districts  of 
said  township  shall  be  made  to  conform 
to  and  be  coextensive  with  such  Justice 
districts,  and  the  qualified  voters  in 
each  constabulary  district  shall  elect 
a constable  at  the  general  election  in 
the  year  nineteen  hundred  and  twenty-two 
and  every  four  years  thereafter,  and 
all  constables  now  in  office  in  said 
constabulary  districts  shall  hold  their 
respective  offices,  upon  being  appointed 
and  commissioned  by  the  county  court  of 
the  said  county  in  which  said  districts 
are  located,  until  the  general.  election 
in  the  year  nineteen  hundred  and  twenty- 
two,  and  until  their  successors  are  duly 
elected  and  qualified;  and  in  case  of 
vacancy  in  said  office,  the  county  court 
shall  appoint  a constable  who  shall  hold 
office  until  the  next  general  election 
for  constables;  and  every  constable 
elected  or  appointed  in  said  constabulary 
districts,  in  addition  to  his  other  quali- 
fications as  herein  provide^,  shall  be 
a resident  of  the  district  for  whl ch  he 
Ts  appointed  or  elected.  "'T&e  Judges  and 
cTerks  of  election  shall  certify  the 
result  thereof  to  the  clerk  of  the  county 
court,  and  in  case  of  a tie  or  contested 
election,  it  shall  be  determined  by  that 
tribunal. " 

Article  XIV,  Section  7,  Missouri  Constitution  reads  as 
follows: 


"The  General  Assembly  shall,  in  addition 
to  other  penalties,  provide  for  the  re- 
moval from  office  of  county,  city,  town 
and  township  officers,  on  conviction  of 
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willful,  corrupt  or  fraudulent  vio- 
lation or  neglect  of  official  duty. 

Laws  may  be  enacted  to  provide  for  the 
removal  from  office,  for  cause,  of  all 
public  officers,  not  otherwise  provided 
for  in  this  Constitution. " 

Section  11202  R.  S.  Ho.  1929,  provides  when  an  officer 
shall  forfeit  his  office  and  reads  as  follows: 

"Any  person  elected  or  appointed  to  any 
county,  city,  town  or  township  office 
in  this  state,  except  such  officers  as 
may  be  subject  to  removal  by  impeach- 
ment, who  shall  fail  personally  to  de- 
vote his  time  to  the  performance  of  the 
duties  of  such  office,  or  who  shall  be 
guilty  of  any  willful  or  fraudulent 
violation  or  neglect  tof  any  official 
duty,  or  who  shall  knowingly  or  will- 
fully fail  or  refuse  to  do  or  perform 
any  official  act  or  duty  which  by  law 
it  is  his  duty  to  do  or  perform  with 
resoect  to  the  execution  or  enforcement 
of  the  criminal  laws  of  the  state,  shall 
thereby  forfeit  his  office,  and  may  be 
removed  therefrom  in  the  mamer  herein- 
after provided." 

57  Corpus  Juris,  page  733,  Section  9 has  this  to  say 
about  the  presumption  of  eligibility  to  the  office  of 
Constable. 


"The  eligibility  of  a person  is  not 
established  by  the  fact  that  he  has 
been  elected  by  the  people,  or  has 
been  issued  a certificate  of  ele  ction, 
or  has  taken  the  oath  of  office  and 
given  an  official  bond  as  sheriff,  or 
has  received  a commission  as  such  of- 
ficer." 

57  Corpus  Juris,  page  753,  Section  62,  has  this  to  say 
about  common  lavr  eligibility  to  the  office  of  Constable. 

"At  common  law,  and  by  virtue  of  the 
express  provisions  of  some  constitutions 
and  Statutes,  residence  in  the  district 
in  rhich  he  is  to  serve  is  necessary  to 
the  eligibility  of  a person  for  the 
office  of  constable." 
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COHCUJSION* 


We  find  nothing  in  the  Constitution  or  Statutes  of 
the  State  of  Missouri,  that  would  disqualify  a duly 
elected  and  qualified  constable  from  his  office,  because 
after  election  and  qualification  he  moved  his  family  from 
the  township  in  which  he  was  elected  and  qualified*  If 
this  constable  be  disqualified  from  holding  his  office  it 
is  ty  virtue  of  the  common  law  which  makes  continued  resi- 
dence in  the  township  necessary  to  eligibility  to  said 
office.  It  is  admitted  that  this  constable  moved  out  into 
another  township  with  his  family  and  with  the  intention  of 
making  his  home  in  the  foreign  townshio  until  fall*  It  is 
explained  that  he  intends  to  move  back  to  the  township  of 
his  office  In  the  fall.  The  physical  act  of  staying  out 
of  Valley  Township  until  fall,  accompanied  with  the  mental 
determination  to  make  his  home  without  the  township  until 
fall  apparently  amounts  to  a change  of  residence  without 
the  township, and  might  subject  the  constable  to  an  ouster 
oroceellng  under  the  provisions  of  Section  1613,  R.  S.  Mo* 
1929. 

Respectfully  submitted 


wm.  QhR  sawyers 

Assistant  Attorney  General. 


APPROVED: 


JOHN  71.  HOiFl^U.  Jr., 
(^ctint)  attorney  General. 
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SCWQ'JL£:  ) County  Superintendent  of  Schools 

COUNTY  SUPERINTENDENT:  ) must  serve  as  truant  officer  or 

school  attendance  officer  without 
compensation. 

- 1 
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October  1,  1935. 


r.  Earl  E.  Duffey 
Superintendent  o f . sc  iools 
/aviese  County 
alia tin,  Missouri 


hear  Kr.  Duftey: 


This  is  to  acknowledge  your  letter  as  follows: 

"Please  se.-d  toe  your  ruling  on  fees 
for  county  superintendents  for 
their  services  as  truant  officer." 


In  1933  the  Legislature  by  repealing  Section 
9436,  R.  S.  Wo.,  1929,  and  enacting  in  lieu  thereof 
Lection  9436,  of  Missouri,  1933,  page  379,  placed 

upon  the  county  superintendent  of  scho  Is  the  additional 
duty  of  acting  as  school  attendance  officer  without  com- 
pensation. Said  section  in  part  provides: 

"The  county  superintendent  of  schools 
in  each  county  shall  act  as  school 
at  endance  officer  for  the  county  with- 
out additional  coupens  tion  for  such 
services.  * * *■ 

Said  section  further  provides: 

"that  the  board  of  education  in  school 
districts  organized  under  the  provisions 
of  Article  4,  article  16  and  article  17, 
of  chapter  67,  R . S.  1929,  may  appoint 
and  re’iove  at  pleasure  one  or  more  school 
attendance  officers  and  shall  pay  them 
from  the  public  school  funds;  and  provided 
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further,  that  if  any  board  of  edxication 
fn  any™ school  district  organised  under 
tee  provisions  of  the  aforesaid  articles 
does  not  appoint  a school  attendance 
officer,  t e county  superintendent  of 
schools  shall  act  in  such  district." 

And  further, 

"shall  serve  in  the  cases  which 
they  prosecute  without  further  fee 
or  conspensatipn  than  that  paid  by  the 
board  as  iforesaid," 

And  further, 

"Whenever  a county  super  ntendent  of 
public  welfare  has  been  appointed  in 
any  county,  such  county  superintendent 
of  public  welfare  may  oe  appointed  by 
the  county  superintendent  of  schools 
as  the  county  school  atterdance  officer, 
with  such  additional  compensation  as 
may  be  fixed  by  the  county  court." 


A reading  of  the  above  excerpts  from  said  Section 
9435  plainly  indicates  the  intention  of  the  Legislature  to 
be  that  the  co.inty  superintendent  of  schools  shall  receive 
no  compensation  when  performing  the  duties  imposed  upon 
im  as  truant  officer.  However,  if  a board  of  education, 
organized  under  the  provisions  of  Article  4,  Article  16 
and  Article  17,  o’  Chapter  57,  R.  S.  1929,  appoints  a 
school  attendance  officer  or  officers,  then  said  person 
or  persons  would  receive  compensation  for  their  services, 
to  be  fixed  by  the  board.  But  when  the  county  superintend- 
ent of  schools  acts  as  truant  officer  no  provision  is  made 
for  payment  of  compensation  for  such  service. 

It  is  our  opinion  that  Section  9435,  Laws  of  Missouri, 
1 33,  page  379,  peaces  an  added  duty  upon  the  county  super- 
intendent of  schools,  namely,  that  of  school  attendance 
officer,  without  allowing  compensation  for  the  services  he 
renders  as  such. 
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As  the  Legislature  has  decreed  that  the  county 
superintendent  of  schools  ust  serve  us  a school 
attendance  officer  without  compensation,  this  Department 
cannot  by  a ruling  legislate  fees  for  county  superintend- 
ent of  schools  if  [we  desired  to  do  so,  because  that 
function  rests  solely  with  the  legislature  and  as  it  has 
declared  the  public  policy  of  the  State  relative  to 
county  superintendent  of  schools  acting  as  school  attend- 
ance officers,  we  are  powerless  to  change  it.  It  follows, 
then,  that  we  cannot  make  a ruling  as  to  fees  for  county 
superintendents  of  schools  for  their  services  as  truant 
officers  in  answer  to  your  specific  question. 


Yours  very  truly. 


Jame  s L.  ifornDos  tel 
Assistant  Attorney-General 


APH  GVED: 


~r~  ^ A , Jr. 

(Acting)  At tor oey-General 
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SCHOOLS:  $400.00  appropriation  made  by  State  to  counties 

to  be  placed  into  county  revenue  fund  as  special 
fiuid  and  same  applied  on  payment  of  county 
superintendent 1 s salary . 


October  2,  1956. 
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Mr.  Hoy  S.  Dunsmare 
County  Superintendent  of  Schools 
Oregon  County 
Alton,  Missouri 


ear  Sir : 


This  is  to  acknowledge  ycur  letter  as  follows: 

"Section  61  of  the  1956  laws  snows 
the  £400.00  to  be  applied  on  the 
salary  of  the  county  superintendent 
is  to  be  deposited  as  a special 
fund. 

"As  a manner  of  handling  this  fund 
the  following  method  has  oeen  sug_eat- 
ed:  rlor  the  county  superintendent 
to  hold  the  three  last  salary  warrants 
(which  will  amount  to  ,400.00)  and 
not  protest  them,  .nhen  this  fund 
comes  in  from  the  state  the  treasurer 
will  take  up  the  warrants  by  drawing 
on  this  fund. 

"Plcurje  advise  us  whether  or  not  this 
would  be  a satisfactory  way  to  handle 
the  fund , and  if  not  will  you  please 
state  the  way  it  should  be  handled." 


Laws  of  Missouri , 1933,  Section  9465,  pa  :e  385, 
provides  as  follows: 

"For  the  purpose  of  ascerta  ning  the 
population  of  any  county  in  this 
state  in  order  to  determine  the  salaries 


Mr.  hoy  L.  Lunsmore 
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of  County  Superinten  enta  of  public 
schools,  tfe  last  previous  decennial 
census  of  the  United  states  shall 
be  conclusive." 


Oregon  County,  according  to  the  last  decennial 
census  of  the  united  States,  has  a population  of  12,220 
inhabitants. 

Lavs  of  Missouri*  1933,  Section  9463,  page  384, 
in  part  provides  as  follows: 

"In  counties  having  * * * population 
the  County  Superintendent  of  Sc  ools 
shall  receive  * * *;  in  counties 
having  a population  of  more  than 
twelve  thousand  and  less  than  fifteen 
thousand  he  shall  receive  C*ie  Thousand 
Six  Hundred  Dollars;  ******** 
of  which  the  State  of  .Missouri  shall 
appropriate  annually  out  of  the 
general  revenue  fund  of  the  state  of 
Missouri  four  hundred  dollars  to 
each  and  every  county.  The  co  mty 
superintendent  shall  receive  his 
salary  monthly  from  the  county  revenue 
fund  in  the  form  of  a warrant  drawn 
upon  the  county  treasurer." 


A reading  of  the  above  section  shows  that  the 
Legislature  contemplated  four  things:  hirst,  that  the 
salary  of  the  county  superintendent  of  schools  should  be 
ascertained  by  the  population  method;  second,  that  the 
salary  is  specific  as  to  amount;  third,  That  the  State 
of  Missouri  intends  to  a propria te  four  hundred  dollars 
annually  to  each  and  every  county  and,  presumably,  to 
assist  the  county  in  paying  the  salary  of  the  county 
superintendent  of  schools;  fourth,  that  the  county  super- 
intendent of  schools  receives  his  salary  from  the  county 
revenue  fund  ronthly  on  a warrant  drawn  on  the  county 
treasurer. 


i 


r.  Roy  S.  iitmamore 


-3- 


0 to  or  2 , 1935. 


It  is  thus  seen  that  If  the  State  did  not  appro- 
priate the  four  hundred  dollars  to  each  and  every  county 
that  the  county  superintendent  of  eehoole  would  receive 
hie  salary  regardless  of  what  the  State  does.  A-’d  it  is 
further  seen  that  the  county  superintendent  of  schools 
obtains  his  money  from  the  county  revenue  fund  on  a 
warrant  drawn  upon  the  county  treasurer. 

On  i/iarch  2,  1933.  this  Department  rendered  an 
opinion  to  Hon.  fl.  Gideon,  rosocuting  Attorney,  aney 
County,  Missouri,  wherein  we  held  that  the  moneys  the 
State  appropriated  went  into  the  general  revenue  of  the 
county  and  that  the  county  court  was  not  authorized  in 
setting  it  aside  as  a special  fund  for  the  payment  of  the 
county  superintendent *8  salary . This  ruling  was  made  in 
view  of  the  1929  law  and  the  appropriation  acts  of  1929 
and  1931.  However,  since  said  opinion  was  rendered, the 
1933  Legislature  amended  Section  9463  and  also  passed  an 
appropriation  act  similar  to  the  1935  appropriation  act, 
which, beyond  peradventure  of  a doubt,  specifically  instructs 
that  the  moneys  the  State  appropriates  must  be  applied 
on  the  salary  paid  the  county  superintendent  of  sehocls. 

:.e  invite  your  attention  to  Section  42,  page  87, 

Laws  of  Missouri,  1933,  and  Section  61,  Laws  of  Missouri, 
1955,  pa  e 114.  Ve  quote  Section  61  as  follows: 

"There  is  hereby  appropriated  out 
of  t-e  state  Treasury,  chargeable 
to  oho  general  revenue  f'ud  for  the 
fiscal  years  1935  and  1936  the  sum 
of  Ninety-One  Th  usand.  Two  Hundred 
Dollars  ($91,200.00)  for  the  pur- 
pose of  carrying  into  effect  Section 
9463  Hevlsod  Statutes  of  Missouri, 

1929,  which  provides  that  the  State 
shall  pay  annually  to  each  county 
the  sum  Of  ^400.00,  same  to  be 
credited  to  a special  fund  and 
applied  on  the  salary  paid  the 
County  Superintendent  of  Sohools.” 


Mr*  Roy  S.  Dun* mo re 


-4 


October  2,  1956* 


In  view  of  the  above  appropriation  act  it  i*  our 
opinion  (1)  that  our  opinion  hated  March  2,  1933,  as  far 
as  same  conflict!1  with  this  one,  is  hereby  overruled; 

(2)  that  It  is  Pur  opinion  that  the  four  hundred  dollars 
received  by  the  county  by  virtue  of  said  Section  61  shall 
be  placed  in  the  county  treasury  and  there  earmarked  aa 
a special  f nd,  and  same  applied  on  the  salary  of  the 
county  superintendent  of  schools;  (3)  that  the  plan 
suggested  in  your  letter  of  handling  said  fund  is  feasible 
and  would  be  a nroper  method  to  follow.  xhe  plan,  as 
suggested  by  you*  meets  all  the  requirements  of  the 
statute,  namely,  that  the  Legislature  gives  four  hundred 
dollars  to  eacv  and  every  county  and  that  said  four  hundred 
dollars  is  placed  in  the  county  revenue  fund,  and  that  the 
county  superintendent  of  schools  receives  his  falary  from 
the  county  revenue  as  provided  by  Section  9463*  supra;  so 
that  all  provisions  of  the  statute  are  fully  complied  with* 

The  Legislature  clearly  intended  by  lta  appropri- 
ation act  that  the  four  hundred  dollars  was  not  to  augment 
the  county  revenue  fund  but  was  to  be  used  solely  to  be 
applied  on  the  payment  of  the  county  superintendent’s 
salary,  r.'e  presume  the  Legislature,  when  it  made  this 
appropriation  in  1935*  had  also  in  mind  the  county  budget 
act  passed  by  the  1933  Legislature,  and  also  our  opinion 
of  March  2*  1933,  and  thus  removes  all  doubt  as  to  its 
intention  as  to  how  said  four  hundred  dollars  would  be 
used  and  did  so  by  creating  a special  fund,  same  to  be 
applied  on  the  salary  paid  the  county  superintendent  of 
schools* 


Yours  very  truly* 


James  L*  Horn Bos tel 
assistant  Attorney-General 


APiflOVKDi 

JOHN  W.  HOFFMAN,  Jr, 
(Acting )Attorney-General 
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SALARIES  AND  FE 


n,S:  Court  Reporter’s  salary  is  payable  on  the 

certificate  of  the  circuit  judge  alone  being 
presented  to  the  county  treasurer.  No 
approval  of  the  county  court  is  required. 


October  29,  1935. 


honorable  Lewis  ..  Dural, 
i-'roaecutiiit,  attorney, 
iu&coa,  . i stour i. 


Lear  *>ir: 


.e  ere 


rhere  is  c*  cuestion  between  the 
unty  Court  nr.<2  the  Court  .eporter 
tire  to  dr yinent  of  the  .eporter’e 
alary  under  ection  1??  0 . 19f9. 

lie  question  appears  to  be  whether  the 
ortificate  of  the  circuit  Judge  shall 
handled  through  the  County  Court  as 
lie  pa yob 1®  or  hether  the  certlfi- 
te  of  the  Circuit  Judge  ie  an  order 
the  county  '.treasurer  to  be  paid  by 
e 'treasurer  upon  presexrtaticn  of  the 
ircuit  Judge’s  certificate  by  such 
eporter. 


r 

s 

Tfte 
c 
b 
fci 
at 

?3 

c 

& 


..nd  in  cb 
fro^.  the  Court  ..ep|o 
your  letter. 


^eplyint 
provides  the  ;.etho 
reporters  a d in  ei 
to  population  uses 


n receipt  of  your  Inquiry  as  follows: 


ill  you  kindly  rdvise  as  soon  as 
cssible.  I a;;:  also  forwar.iiu  a 
letter  prepared  by  the  Court  ..©porter 
for  cny  additional  information  it 
colntuln  in  th©  laatter." 


ra.ee ti on  therevvith  ie  received  a letter 
rter  touching,  on  the  se.  3 subject  :i» 


thereto,  . ection  11720,  ...  wo.  13:9, 
Id  of  payment  of  the  sulary  of  the  court 
b ch  of  the  classifications  with  respect 

the  followin(  1 nruage: 


Eonoavibla  c 


October  fa,  iy«J5. 


* *  I * *  4 payable  in  etjual  monthly 
nettillmente  out  of  the  county 
treasury  on  the  certificcte  of  the 
,|udte  in  hope  court  he  is  employed." 

Vhe  fair  Mid,  • e bel'evo,  plain  zoning  of  thin 
provision  lc  that  said  .ooathly  salary  Is  to  be  oaid  out  by 
the  county  treasurer  when  the  certificate  of  the  Judge  in 
whoee  court  the  reporter  is  employed  ie  presented  to  the 
county  treasurer,  'ihe  legislature  in  enacting  thlc  provision 
doubtle;  . in  ^irid  tfa  • nubile  was  properly  safeguard- 
ed from  Imposition!  or  the  payment  of  en  unjust  claim  for 
•alary  bj  iuirlii  that  before  cuch  salary  be  nnid,  It  must 
be  first  certified  by  the  J uu<  o in  whose  court  the  reporter 
is  employed.  The  Judce  of  th  .t  court  has  personal  ttao-vledc* 
of  the  facto  >.nd  occupies  a dignified,  reopousible  sne  honor- 
able office  by  virtue  of  t.<e  direct  vote  of  the  people  of  the 
district,  ana  he  la  trie  lo^c-l  person  to  ptaE  on  such 
question. 

section  1. 162  is  & general  statute  prescribing  the 
riiJits  uau  duties  of  the  county  court. 

-action  ihlob  applies  to  each  defends  only  as  are 
"presented  to  the  bounty  court  . 

Li*e. i&oL  -actions  1216?  a a 12170  only  apply  to 
sum*  of  jjjuo y fount  by  the  county  court  to  be  aue  fro-  the  - 

county. 

-action  11740,  beint  u special  statute,  must  pre- 
vail as  against  the  generul  statute  where  they  are  not  in 
harmony,  *hie  special  statute,  by  providing  that  this  money 
8holl  b«  paid  out  on  the  certificate  of  the  Judge  in  rhose 
court  the  reporter  in  employed,  signifies  the  intent  of  the 
lawtu  xin<  body  t hi.  t this' Is  the  necessary  end  only  act  re- 
quired to  be  done  in  order  to  Justify  the  county  treasurer 
in  paying  this  raendy. 


&y 


sections 

only  such  demands  n 
sum*  as  -re  found 
warrants  druv/n  on  aji 
to  contemplate  tnutj 
to  the  county  court 
court . 


Irl53,  1‘169  "'■d  1'  170  appear  to  deel  with 

t ore  presented  to  the  county  court  or  ruch 
the  county  court  to  be  due,  and  with 

jccount  thereof,  while  section  11720  appears 
the  reporter’s  salary  need  not  be  submitted 

, it  h vlng  been  certified  by  the  circuit 


HODc : able  i,<5.,"U 


JUV  1 


October  #9,  1955 


winbLb-^I  Oi, 


It  ie  out 
a&lary  la  payable 
or  judue  iu  whose 
vices  boiAt;  nrc&e 
affirmative  actio 
oounty  court. 


opinion  that  the  court  reporter’s  monthly 
upon  u certificate  from  the  circuit  judt;e 
oourt  the  reporter  hee  performed  his  cer- 
itoi  to  the  county  treasurer,  and  that  no 
i pertaining,  thereto  ie  required  by  the 


Very  truly  yours, 


ifc.-JW  ♦ATSOH, 

sal  at  ant  attorney  General, 


AP.RCV  j: 


• h i1  iJ  ( ■ I y 

(Acting)  attorney 
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ELECTIONS:  ) Form  of  ballot  for  bond  election,  substantial 

) compliance  with  Section  7219,  R.  S.  Mo.  1?29* 

BONDS:  ) 


December  10,  1935. 


Senator  A.  H.  Drunert 
and 

r.  illiam  Barton 
Jonesburg,  Missouri 


ientle  ten: 


j-his  is  to  acknowledge  receipt  of  your  letter 
of  December  2d,  1935,  in  which  you  request  the  opinion 
of  this  l-epartment  on  the  question  therein  submitted. 
Your  letter  is  as  follows: 

’ Jonesbur.^  originally  incorporated 
as  a village  held  an  election 
oaturday,  under  provisions  Sec. 

7218,  R.  S.  Mo.  1929,  for  the  purpose 
of  voting  bonds  for  the  erection  of 

a community  center  building  to  meet 
a Federal  .^rant  under  A.  JP.  a. 
i'he  proposition  car  ’led,  and  oonds 
will  be  issued. 

" e are  writing  to  inquire  if  the 
form  of  ballot  as  set  out  in  Sec. 

7219,  ’For  increase  of  debt— yes; 
tor  increase  of  debt — no'  changed 
for  some  re  son  by  the  Board  of 
trustees  of  Jonesburg  as  follows: 

♦For  the  Bond  Issue  — Fes;  For  the 
)Qnd  I '-'ue  — No*  is  a substantial 

compliance  with  Section  7219  h.  s. 
io.  1929,  so  as  to  be  legal. 

"I  nof f icially  speaking  the  issue  to 
issue  bonds  carried  by  seven  votes 
over  the  two  thirds  majority  needed 
to  vote  bonds. 


Senator  A.  H.  Lrunert  ii 
r,  iilliam  Barton 
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" xhibit  A is  the  ballot  that  was 
used,  xhibit  B is  the  ballot 
suggested  as  proper,  but  since  the 
election  was  eld  using  xhibit  A 
as  the  official  ballot  the  question 
arises  as  suggested  above," 


Section  7219,  Revised  Statutes  of  Missouri,  1929, 
provides  as  follows: 

"The  council,  trustees  or  other 
proper  officers  of  such  city, 
town  or  village  shall  prepare 
and  cause  to  be  printed  ballots 
to  'oe  used  at  such  election,  which 
shall  be  in  the  following  form: 

»For  increase  of  debt— Yea:'  »For 
increase  of  debt — No;1  the  former 
of  which  shall  be  taken  as  a vote 
assenting  to  such  increase  of 
debt,  and  the  latter  as  dissenting 
therefrom,." 


Attached  to  your  letter,  marked  Exhibit  "A",  is  a 
form  of  official  ballot  used  in  the  election  of  November  30, 
1935,  in  which  the  ballot  provide 3: "JA>r  the  Bond  Issue — Yes; 
For  the  bond  Issue  — No."  It  is  apparent  that  the  form 
of  the  ballot  does  not  follow  the  form  as  set  forth  in  the 
statute  in  Section  7219,  supra,  wherein  the  statute  says  that 
the  ballot  shall  oe  in  the  following  form:  "For  increase  of 
debt — Yes;"  "For  increase  of  debt — No;" 

If  the  statute  had  provided  that  no  ballot  could 
be  counted  except  it  be  in  the  precise  form  therein  set  forth 
or  the  statute  contained  words  showing  that  the  provisions 
as  to  the  form  of  the  ballot  were  mandatory,  it  would  then 
be  clear  that  if  the  ballot  as  set  forth  in  the  statute  was 
not  used  the  election  would  be  Invalidated.  iVe  do  not  find 
any  provisions  in  this  statute  which  make  the  statute  manda- 
tory. 


Senator  H.  Drunert  & 
I'r.  VI 11  lam  Barton 
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The  cases  hold  that  where  the  statutes  merely 
provide  that  certain  ballots  shall  be  used  and. do  not 
prescribe  what  results  shall  follow  if  they  are  not  used 
the  statute  is  directory,  and  the  test  as  to  the  legality 
of  the  ballot  is  whether  or  not  the  voters  were  afforded 
an  opportunity  to  express, and  that  they  did  fairly  express, 
their  will.  Sanders  v.  Lacks,  142  .o„l.  c.  263; 
iorsefall  v.  School  District,  143  Mo.  tpp.  541. 

In  the  case  of  State  ex  rel.  City  of  1 eraphis  v. 
Hackman,  202  S.  ft.  7,  273  Ho.,  1.  c.  699,  the  court,  in 
discussL  ng  the  question  as  to  the  form  of  a ballot  in  a 
bond  election,  had  this  to  say: 

"It  is  contended  that  the  form  of  the 
ballot  used  at  the  election  did  not 
conform  to  the  law.  Section  9546, 

Revised  Statutes  1909,  provides  that 
the  ballot  to  be  used  at  elections 
of  this  character  shall  be  in  the 
following  form:  *For  Increase  of 
debt.  Yes.  For  Increase  of  debt. 

No.’  The  notice  of  this  election 
and  the  ballots  used  at  same  were: 

'For  Incurring  Indebtedness,  Yes. 

For  Incurring  Indebtedness.  No.  The 
former  of  which  shall  be  taken  as  a 
vote  assenting  to  increasing  said 
debt-  and  the  latter  as  dissenting 
therefrom.  * 

"The  question  confronting  us  here 
is  as  to  the  nature  of  the  statute. 

If  directory,  then  the  form  of  ballot 
used  was  in  substantial  compliance 
with  the  law,  otherwise  not.  The 
general  rule  on  this  subject  is  that 
where  a statute  provides  specifically 
that  a ballot  not  in  a prescribed 
form  shall  not  be  counted,  the  statute 
is  mandatory  and  must  be  enforced;  but 
where  it  merely  provides  that  certain 


senator  A.  H.  runert  cc 
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ballots  shall  be  used  and  does  not 
prescribe  what  results  shall  follow 
if  they  are  not  used,  the  statute 
is  directory,  and  the  test  as  to  the 
legality  of  the  ballot  is  whether  or 
not  the  voters  were  afforded  an 
opportunity  to  express  and  that  they 
did  fairly  express  their  will.  (Sanders 
v,  Laoks,  142  lio.  1.  o,  263;  Horsefall 
v.  School  Dist.,  143  Mo.  App.  541.)  Here 
the  statute  simply  prescribes  a certain 
form  of  ballot,  but  does  not  declare 
what  results  will  follow  if  it  is  not 
used,  The  statute,  therefore,  may  be 
reasonably  held  to  be  directory.  In 
State  ex  rel.  v.  Stouffer,  197  3.  iff. 

(Mo.)  1.  c.  251,  the  ballots  used  did 
not  conform  to  the  requirements  of  the 
statute,  but,  as  in  the  case  at  bar, 
simply  provided  that  a certain  form  of 
ballot  should  be  used  without  prescribing 
that  none  other  should  be  counted.  That 
statute  was  held  to  be  directory." 


From  the  above  and  foregoing  authorities  we  are 
of  the  opinion  that  the  provisions  of  Section  7219,  R.  S.  Mo. 
1929,  are  not  mandatory  but  directory,  and  that  the  ballot 
used  in  the  Instant  municipal  election,  being  in  substantial 
conformity  therewith,  the  bonds  authorized,  insofar  as 
dependent  upon  the  form  of  the  ballot,  are  legal. 


Very  truly  yours. 


COVELL  R.  HSF/ITT 

Assistant  Attorney -General 

APPR  OVED: 


ROY  McKITTRICt 

Attorney-General 
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3ALS3.I  S3  ANL’  FEES 


Snttitlei  to  fees  for  certificates  for  States; 
must  account  for  notarial  fees. 


»» 


Hou.  Mel  via  guglehart 
prosecuting  Attorney 
Madison  County 
Fredericktown,  Missouri 


Dear  Mr.  Englehart: 

Sometime  ago  you  requested  an  opinion  of  this  office 
on  various  sitters.  Some  of  these  problems  were  answered  In 
an  opinion  of  this  o flee  to  4m.  Womack,  dateo  December  28, 
1934,  a oopy  of  ehloh  wa*  on  such  date  forwarded  to  you.  te 
herewith  render  you  an  opinion  on  the  following  inquiry: 

•Various  provisions  of  seotlon  11781  provide 
for  fees  for  certifying  an  acknowledging 
various  documents.  Should  the  clerk  be  allowed 
the  regular  acknowledgment  fee  of  $.50  for 
every  paper  acknowledged  for  the  county  and 
which  is  certified  to  any  department  of  the 
state  government,  and  this  fee  shown  as  a part 
of  fees  earned  and  his  salary  is  based  on  It. 
Additional  fees  are  shown  in  the  Abstract  for 
the  maklug  of  the  order  or  for  the  oooylng  of 
it  In  the  oourt  record.  T Is  Is  a *.b0  fee  for 
plaolng  the  seal  on  the  document. 

Should  the  county  clerk  receive  and  have  on 
hand  receipts  for  fees  surrendered  to  the  trea- 
sury by  the  clerk,  when  there  aie  acknowledg- 
ments made  fox  private  Individuals?1* 

In  reply  to  y.ur  first  question  we  direct  attention 
to  section  il7ol  H.  3.  Mo.  1U29,  wnlon  provides  in  part: 

“Fox  every  certificate  and  seal  not  herein- 
before provided  for — bOf*  • •* 


Hon.  Melvin  £nglehart. 
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Various  statutory  provisions  require  the  County  Clerk  to 
acknowledge  for  the  Couuty  ana  certify  various  papers,  uocuments 
aud  proceedings  to  various  state  and  county  officers  and  depart- 
ments. Tne  only  compensation  received  by  the  Clerc  Is  from  fees  pro- 
vided by  las.  Most  of  bis  duties  are  duties  performed  for  and  on 
behalf  of  the  county  and  the  state.  It  Is  not  reasonable  or  logical 
that  be  should  be  expected  to  perform  tnese  services  without  fees 
or  compensation  when  this  section  particularly  ep  clfles  that  he 
shall  receive  fifty  oents  for  each  certificate  and  seal.  Without 
question  he  Is  entitled  to  compensation  for  services  rendered  to 
state  and  oounty  for  which  he  Is  required  to  make  account.  Callaway 
County  vs.  Henderson,  139  Mo.  blO,  1.  c.  520: 

* • The  duty  Is  Imposed  upon  the  clerk  to 
lnolude  In  hl6  return  'all  fees  for  all  ser- 
vices of  whatever  char  oter  done  in  his 
official  capacity'  and  upon  these  the  court 
acts.  The  fees  contemplated  by  the  law  in- 
cludes the  compensation  allowed  by  law  for  all 
services  rendered.  Callaway  Co.  v.  Henderson, 

119  Mo.  38. 

When  the  clerk  makes  the  returns  required  by 
the  statute,  then  the  oourt  Is  given  power  to 
pass  upon  them,  that  Is,  to  pass  upon  the  Items 
Included  In  the  reports.  The  law  Imposes  a duty 
upon  the  clerr  as  well  as  the  oourt.  ge  l_s  re- 
quired to  mate  a return  of  all  amounts  received 
as  clerk  as  welT  for  services  rendered  the  state 
an  j county,  as  for  servloes  purely  notarial . « 

Of  course,  If  a particular  statute  provides  th  t the 
certificate  therein  named  snould  oe  made  by  the  County  Clerk  without 
compensation  or  fee,  such  certificate  could  not  be  charged  for. 

It  Is  therefore  the  opinion  of  this  office  that  absent 
specific  statutory  provisions  the  County  Clerk  Is  entitled  to  fifty 
cents  for  e&oh  certificate  ana  seal  made,  whether  It  Is  made  for  the 
State  or  County  or  for  an  Individual. 

In  respect  to  your  second  Inquiry,  we  believe  that  the 
quoted  portion  of  the  case  of  Callaway  County  vs.  Henderson  supra, 
answers  this  Inquiry.  In  that  deolwlon  the  Court  stated: 
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"He  is  required  to  aace  & return  of  all 
amounts  recelvea  as  clerk  as  veil  for  ser- 
vices rendered  tne  dtate  and  county,  jas  for 
t-ervlces  purely  notarial.  " 

As  the  foregoing  fees  are  fees  whloh  must  be  accounted  for 
tney  should  be  surrendered  to  tne  Treasurer  by  tbe  Cl  ere  ana  receipt 
therefore  taken  In  tin,  same  manner  as  any  other  feee. 

QUHCUJ3I0M. 

It  Is  therefore  the  opinion  of  this  office  that  the  County 
Clerk  snould  receive  and  treat  fees  for  acknowledgments  made  for  ln- 


ROY  MOIITTRICK, 

At to tney  General. 
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County  not  liable  for  defense  costs  in  subpoenaing 
witness  or  serving  writ  of  habeas  corpus  ad  testi- 
ficandum when  defendant  is  convicted. 


SHERIFF  FEES 
COSTS  - 


Honorable  Bel* 
Prosecuting  At 
Madison  County 
Frederick town. 


iesourl 


Dear  Sir i 


n your  request  of  April  19 
request  is  as  follows t 


opinion 


give  me  your  opinion  to  the  follow- 
leres  relating  to  payment  of  coats 
nal  oases* 


"I  lease 
Ing  pro! 
in  crirrti 


"Under  (Section  3625,  R*S*  of  Mo*  1929,  page 
5332  /vnp*  it* , it  Is  provided  that  'whenever 
any  person  Is  convicted  of  any  crime  or  mis- 
demeanor he  shall  be  adjudged  to  pay  the 
costs,  land  no  costs  incurred  on  his  part, 
except  fees  for  boerd,  shall  be  paid  by  the 
state  or  county* • Under  this  section  is 
the  county  liable  for  servioes  of  the  sheriff 
in  subpoenaing  witnesses  for  the  defendant, 
when  the  defendant  is  convicted  and  unable 
to  pay  the  costs  and  is  comnitted  to  the 
county  JailT 


•Sup  oa< 

for  sec< 
tlon  fo: 
f ion  note 
from  tb 
granted 
by  the  i 
is  trlei 
der  the 


i that  the  defendant  waa  being  tried 
»nd  degree  murcer*  He  filed  e petl- 
* e *rlt  of  Habeas  corpus  Ad  Testi- 
i to  have  a witness  brought  to  court 
» state  penitentiary*  The  vvrit  la 
and  the  witness  Is  produced  in  court 
her iff  of  the  county  where  the  case 
1 and  the  defendant  la  convicted*  Un- 
above  quoted  section  should  the  county 
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pay  t^e  sheriff *s  fee a for  producing  the 
witness  finder  the  Writ  of  Habeas  Cornua? 
Thanking  you,  I remain," 


Your  oinlon  presents  two  questions:  (1)  -here  de- 
fendant la  convicted,  and  is  unable  to  r*«y  the  costa,  is 
the  county  Hr  tie  for  fees  eamec  by  the  sheriff  in  sub- 
poenaing defence  witnesses?  (2)  here  defendant  is  con- 
victed, la  the  county  liable  for  fees  earned  by  the  sheriff 
In  serving  « writ  of  habeas  corpus  ad  test  if icnneua  on  a 
defense  witness? 


I* 

Liability  of  county  for  costs  incurred 
by  ccfefeLnt,  where  defendant  la  subset 
cuently  j convicted,  ~ 


fthen  passing  upon  this  matter,  it  Is  well  to  bear 
in  mine  that  costs  were  not  recoverable  at  common  law,  and 
today  are  purely  creatures  of  statute*  State  ex  rel*  v* 
Wilder,  197  Mo*  27,  l.c*  37;  City  of  Greenfield  v*  Parmer, 
195  .-O • p!  • 299»  l*c*  211* 

The  statutes  relating  to  the  taxation  of  costs  show- 
ing a clear  intention  on  the  pert  of  the  legislature  to  re- 
lieve the  county  or  state  of  such  costs,  in  Section  3325, 

H*  . Mo*  1229  trovider 

*v he never  any  erson  shall  be  convicted  of 
any  crime  or  misdemeanor  be  shall  be  adjudged 
to  pay  the  costs,  and  no  coats  Incurred  on 
hie  jp^rfc,  except  fees  Tor  r; oar  T 'aha  ff  Sc  rlc 
by  the  arete  or  county* " 


Section  5326,  R*  S*  Mo*  1929  relating  to  costs  in 
capital  cases,  or  where  the  defendant  Is  sentenced  to  Im- 
prisonment in  tbs  Penltentir-ry,  specifically  prohibits  the 
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payment  of  coats  Incurred  by  the  defendant*  Likewise,  the 
anme  rule  ie  found  in  eetlon  3827,  dealing  with  cases  whore 
the  defendant  is  sentenced  to  imprisonment  In  the  county 
Jail. 


Giving  hoed  to  the  doctrine  that  the  "prime  effort 
of  all  Judicial  interpretation  is  to  ascertain  what  the 
Legislature  really  intended  in  using  the  particular  language", 
this  office  is  of  the  opinion  that  no  costs  are  chargeable 
to  the  county  for  fees  earned  by  the  sheriff  in  subpoenaing 
defense  witnesses  where  the  defendant  was  convicted  and  un- 
able to  ray  the  costs. 


II. 

Taxation  of  costa  for  serving  writ  of  habeas 
cor rua_stf  ieatix loandum  on  defense  witness. 


It  appears  from  your  letter  that  the  defendant  filed 
petition  for  writ  of  habeas  oorpue  ad  testif lesndum  in  a 
second  degree  raur  er  case,  and  that  the  defendant  was  sub- 
sequently convicted.  If  the  defendant  had  been  acquitted, 
such  fees  of  the  sheriff,  in  serving  such  writ  would  have 
been  chargeable  to  the  S^cte  or  county  under  the  provisions 
of  action  3828,  R.  3.  Mo.  1929.  Hut  the  defendant  having 
been  convicted,  the  sheriff  must  look  to  the  defendant  and 
no  one  else  for  the  recovery  of  costs  incurred  in  serving 
the  writ.  There  is  no  provision  in  this  £ete  for  the  taxa- 
tion of  costs  in  habeas  corpus  matters  at  the  conclusion  of 
habeas  corpus  proceedings.  It  cannot  be  successfully  urged 
that  the  costs  herein  must  be  paid  by  someone.  :uch  would 
follow  only  if  there  were  a statute  authorising  the  taxation 
of  such  costs. 

Commenting  upon  the  lack  of  at  tutory  authority  for 
taxing  costs  in  $ habeas  corpus  matter,  the  urreme  Court  (1913) 
In  Lx  psrtc  Kelson,  253  Mo.  627,  l.c.  629,  snidj 
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Tharo  being  a casus  oaissus  In  this  State 
in  regard  to  the  taxation  of  costs  In  habeas 
corpus  •recordings,  this  court  cannot,  ex- 
cept by  the  usurpation  of  oower,  tax  the 
costs  herein  against  the  petitioner  or  make 
any  order  in  regard  thereto*  * » # n 


It  i®*  therefore,  the  opinion  of  this  office  that 
the  costs  of  sorting  the  writ  of  habeas  corpus  ad  testi- 
ficandum, under  the  facts  outlined  in  your  letter,  cannot 
-)e  pale  by  either  the  State  or  county* 


Yours  very  truly. 


FRANKLIN  E.  3LA3AN 

Assistant  Attorney  General 


Ai  FHOVJi  s 


WbcKHWIfik 

Attorney  General 


Fl.RjFL 
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CITY  OP  ST.  LOU IS i City  of  St. Louis  cannot  reduce  number 

of  employees  of  elective  office  by 
appropriating  less  than  amount  as 
fixed  for  number  of  employees  by 
ordinance . 


July  3,  1935, 
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Hon.  John  H.  English, 
Recorder  of  Jeeds, 
jt.  juouis,  'Lissouri. 


FI  LED  | 


Jear  oir: 


This  department  is  in  receipt  of  your  request  for  an 
opinion  as  to  the  following: 

"Whether  or  not  the  Recorder  of 
Jeeds  of  the  City  of  _t.  x.ouls  is 
a state  office  within  the  meaning 
of  the  statutes  and  has  the  right 
to  appoint  as  many  deputies  as  he 
sees  fit  - and,  whether  or  not  the 
Recorder  of  needs  of  the  City  of 
ot.  Louis  has  the  right  to  appoint 
as  wany  deputies  as  he  sees  fit  - 
and, whether  or  not  the  City  of  St. Louis 
has  the  right  to  reduce  the  number 
of  deputies  or  employees  in  the 
office  of  Recorder  of  Jeeds  by 
appropriation  or  otherwise." 


In  the  original  organization  of  the  Jt&te  of  Missouri 
under  oec.  11869,  R.L.  wo.  19£9  the  otate  of  Missouri  is  divided 
into  one  hundred  fourteen  counties  and  the  City  of  Jt.  Louis 
(oao.  11995).  e shall  first  discuss  the  question  of  whether  or 
not  you,  as  ae corner  of  weeds,  are  to  be  tre  ted  in  the  light  of 
a state  officer  or  a city  officer,  although  we  believe,  in  our 
ultimate  conclusion,  the  question  of  whether  or  not  you  are  a 
state  officer  will  have  little  or  no  bearing  on  the  question. 

The  questioh  of  whether  or  not  the  Collector  of  Revenue 
of  the  City  of  Jt.  Louis,  along  with  the  various  other  officers 
of  the  City  of  ot.  lOuis,  was  a state  (county)  officer  under  the 
Jt.  -ouis  Charter  of  1676,  and  the  constitutional  provisions  as 
they  relate  solely  to  _>t.  Louis,  are  fully  discussed  in  the  case 
of  otate  ex  inf.  v.  hoeln,  £70  Lio. , l.c.  163,  as  follows: 
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"In  opposition  to  this  view,  however, 
both  the  relator  and  respondent  in 
their  briefs  contend  that  the  Collector 
of  Revenue  for  the  city  of  3t.  Louis 
is  a 3tate  (comity)  officer  and  his 
election  is  to  be  governed  by  the 
statutes  of  the  otate  and  that  since 
the  statutes  of  the  Ltate  made  no  pro- 
vision for  an  election  to  be  held  in 
April,  1913,  a legal  election  was  not 
then  held  which  would  entitle  the 
respondent  to  now  hold  the  office. 

"Article  4,  section  1,  ^t.  Louis  Charter 
of  1876,  then  in  force,  was  as  follows: 

*fhe  following  named  city 
officers  shall  be  elected  by 
the  qualified  voters  of  the 
city,  and  3hall  hold  their 
office  for  a term  of  four 
years,  and  until  their  suc- 
cessors shall  be  duly  elected 
and  qualified,  viz:  a mayor, 
comptroller,  auditor,  treasurer, 
register,  collector,  recorder 
of  deeds,  inspector  of  weights 
ind  meaxures,  sheriff,  coroner, 
.arshal,  public  administrator, 
president  of  board  of  assessors, 
end  the  president  of  the  board 
of  public  improvements.* 

"Article  2,  section  1,  of  the  same 
charter  provides: 

* h general  election  of  all 
elective  officers  required 
by  this  charter,  or  by  any 
ordinance  of  this  city,  shall 
be  held  on  the  first  Tuesday 
in  April,  1877,  and  every 
four  years  thereafter,  except 
as  otherwise  provided  in  this 
charter  and  the  scheme.* 


Hon.  John  I . English 


3 


July  3,  1935. 


"Section  11432,  Revised  statutes  1909 
(Laws  1905,  p.  272) , provides: 

*The  offices  of  sheriff  and 
collector  shall  be  distinct 
and  separata  offices  in  all 
the  counties  of  this  state  and 
at  the  general  election  in 
1906,  and  every  four  years 
thereafter,  a collector,  to 
be  styled  the  collector  of 
the  revenue,  shall  be  elected 
in  all  the  counties  of  this 
State,  who  shall  hold  their 
office  for  four  years  and 
until  their  successors  are  duly 
elected  and  qualified:  Provided, 
that  nothing  herein  contained 
shall  be  so  construed  as  to 
prevent  the  same  person  from 
holding  both  offices  of  sheriff 
and  collector.* 

"lection  8057,  Revised  Statutes  1909 
(Act  of  1879)  provides: 

* "henever  the  word  "county" 
is  used  in  any  law,  general 
in  its  character  to  the  whole 
State,  the  same  shall  be  con- 
strued to  Include  the  city  of 
St.  Louis,  unless  such  construc- 
tion be  inconsistent  with  the 
evident  intent  of  such  law,  or 
of  Borne  law  specially  applicable 
to  such  city. * 

"It  will  appear  from  the  foregoing  quoted 
sections  of  the  charter  and  statutes  that 
there  Is  an  apparent  conflict  of  law  with 
reference  to  the  election  of  a collector 
of  the  city  of  St.  Louis. 

"The  following  provisions  of  the  Consti- 
tution of  Missouri,  1875,  may  be  briefly 
mentioned  as  applicable,  viz:  article  9, 
section  20,  gives  to  the  City  of  St .Louis 
the  right,  in  the  manner  therein  desig- 
nated, to  adopt  'a  scheme*  and  'a  charter 
in  harmony  with  and  subject  to  the  Con- 
stitution and  laws  of  Missouri,*  and 
provides  that  the  charter  and  scheme  when 
adopted  shall  *take  the  place  of  and 
supersede  the  charter  of  St.  Louis  and 
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all  amendments  thereof  and  all 
special  laws  relating  to  dt.  Louis 
County. 

"Section  23  of  the  same  article 
provides  thet  'such  charter  and 
amendments  shall  always  be  in  harmony 
with  and  subject  to  the  Constitution 
end  laws  of  Missouri . . .The  city  as 

enlarged  shall collect  the  State 

revenue  and  perform  all  other  func- 
tions in  relation  to  the  State  in 
the  3ame  manner  as  if  it  were  a 
county  as  in  this  Constitution  defined.' 

"deetlon  25,  same  article  provides: 

♦Notwithstanding  the  pro- 
visions of  this  article,  the 
General  assembly  shall  have 
the  same  power  over  the 
City  and  county  of  at.  Louis 
that  it  has  over  other  cities 
and  counties  of  this  state.' 

"The  process  of  logic  by  which  is 
determined  whether  the  Collector  of  the 
City  of  ot.  Louis  is  a city  officer 
or  a Jtate  officer  is  apt  to  become 
confused  by  reason  of  the  singular 
and  peculiar  relationship  which  the 
city  of  dt.  Louis  bears  to  the  dtate. 
Loosely  speaking  any  officer  elected 
by  the  suffrage  of  the  city  of  dt. 

Louis  might  be  termed  a city  officer, 
at  least  in  the  sense  that  he  is 
elected  by  the  vote  of  the  city. 

The  character  of  the  electorate,  how- 
ever, should  not  necessarily  determine 
the  character  of  the  office.  The 
territory  confined  within  the  bounda- 
ries of  the  city  of  ot.  Louis  forme 
a political  subdivision  of  the  dtate. 
This  territory  has  no  county  organi- 
zation in  the  ordinary  use  of  that 
term,  but  by  the  Constitution  the 
said  city  is  to  'collect  the  state 
revenue  and  perform  all  other  func- 
tions in  relation  to  the  dtate  in  the 
same  manner  as  if  it  were  a county 
ss  in  this  Constitution  defined.' 

If  this  political  subdivision  of  the 
dtate  were  styled  a county  no  confusion 
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would  arise  In  arriving  at  the 
conclusion  that  the  person  whose 
duty  it  was  to  collect  the  ^tate 
taxes  was  an  officer  of  the  otate 
and  that  his  election  would  be  a 
subject  of  legislative  control. 

* * v * 

But  was  it  intended  by  this  consti- 
tutional provision  that  the  charter 
provision  thus  superseding  the  said 
speaial  laws  should  for  all  future 
time  be  the  controlling  law  upon  the 
subject-matter  covered  by  said  special 
laws)?  In  other  cords,  was  it  the 
intention  of  the  Constitution  to 
forever  withdraw  from  general  legisla- 
tive control  the  right  to  prescribe 
the  uuaiier  of  electing  a collector 
of  the  revenue  for  the  political 
subdivision  of  the  City  of  ot.  Louis? 

Or  vjU s it  the  intention  merely  to 
provide  a convenient  rule  of  conduct 
in  siuch  matters  until  such  time  as 
the  General  assembly  of  the  State 
should,  in  a legal  way,  other-rise 
provide?  Yhat  the  latter  was  intended, 
is,  we  think,  clearly  evident  by  the 
language  of  section  25,  supra,  appear- 
ing in  the  same  article  of  the  Con- 
stitution, viz;  ’hot withstanding  the 
provisions  of  this  artiole,  the  General 
assembly  shall  have  the  sane  power 
over  the  city  and  county  of  ot.  Louis 
that  it  has  over  other  cities  and 
counties  of  this  State.*  (living  v. 
Eoblltzelle,  85  Mo.  64,  l.c.  76, 
et  seq. ) The  following  authorities 
also  support  the  general  principles 
here  underlying:  otate  ex  rel.  v. 
Railroad,  117  -,o.  l.c.  11-12;  ot .Louis 
v.  Klau3meier,  £13  ko.  119,  l.c.  129- 
130;  Peterson  v.  Railroad,  265  Mo.  462, 
l.c.  504 • 

"That  the  General  assembly  has  the 
power  to  legislate  with  reference  to  the 
subject  of  electing  collectors  of  revenue 
in  the  different  counties  of  the  dtate 
there  can  be  no  doubt.  Having  that 
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power  over  the  respective  coun- 
ties, it  necessarily  follows  from 
the  above  constitutional  mandate 
that  it  also  has  this  same  power 
ov$r  the  political  subdivision  of 
the  jtate  known  as  the  City  of 
Dt.  Louis." 

The  City  of  Jt.  Louis,  being  a city  within  itself, 
having  none  of  the  ordinary  attributes  of  a county,  and  having 
amended  its  charter  and  voted  new  charters  under  its 
constitutional  powers,  it  is  difficult  to  apply  the  various 
decisions  affecting  its  city  organization  and  harmonizing 
with  the  ordinary  county  organization. 

In  view  of  the  decision  above  quoted,  which  relates  to 
the  Collector  of  Revenue  of  the  City  of  Dt.  Louis,  we  hold  that 
it  is  applicable  also  to  the  Recorder  of  Deeds  of  St.  Louis  and 
that  said  office  of  Recorder  of  Deeds  is  a state  (county)  office. 
Disregarding  the  ftect  that  the  Recorder  of  Deeds  of  the  City 
of  St.  Louis  may  be  treated  as  a State  (county)  offioer,  there 
is  no  statute  under  the  State  of  Missouri  expressly  creating 
the  office  of  Recorder  of  Deeds  of  the  City  of  St.  Louis;  hence, 
the  office  of  Recorder  of  Deeds  must  receive  its  origin,  not 
from  the  Constitution  and  statutes  of  Missouri,  but  from  the 
charter  framed  in  harmony  with  the  constitution. 

The  status  of  the  assessor  of  the  City  of  St.  Louis  and 
the  effect  of  the  charter  of  the  City  of  St.  Louis  adopted  by 
the  people  on  June  30,  1914  is  fully  discussed  in  the  case  of 
State  ex  rel.  McDaniel  v.  Schramm,  272  Mo.  l.c.  546,  as  follows: 

"I.  Since  the  adoption  of  the 
Constitution  in  1875,  the  city  of 
St.  Louis,  by  virtue  of  the  pro- 
vision of  that  instrument,  has 
become  a city  distinct  from  the  four 
classes  of  cities  into  which  all  the 
other  cities  of  the  otate  are  div- 
ided by  the  Constitution.  It  has 
became,  also,  the  possessor  of  a 
distinct  charter,  the  creation  and 
adoption  of  which  was  provided  for 
by  article  9,  sections  20,  22,  23 
and  25,  of  the  Constitution  of  1875. 

That  instrument  further  provided, 
upon  the  adoption  of  such  charter 
and  the  accompanying  scheme  of 
separation  from  the  county  of  3t .Louis 
that  the  provisions  of  the  new  charter 
should  supersede  and  take  the  place 
of  ail  special  laws  previously 
applicable  in  the  former  territory 
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of  Jt.  Louis  County  then  added  to 
that  city  by  the  act  of  separation, 
end  the  previous  charters  and  amend- 
ments thereto  of  the  city  of  Jt. Louis. 

It  further  provided  that  the  charter 
of  wit.  jlouIs  to  be  adopted  in  virtue 
of  its  authority,  should  only  be 
amended  in  the  manner  pointed  out  in 
that  instrument.  (Cases  cited) 

"Recognizing,  however,  that  the  ter- 
ritory of  the  municipality  thus 
authorized— although  separated  from 
the  county  of  Jt.  Louis—would  continue 
under  the  control  of  the  future  Legis- 
latures of  the  Jtate  of  Missouri  in 
all  respects  not  otherwise  provided 
by  the  Constitution,  an  express 
affirmance  of  such  legislative  authority 
was  insdrted  in  the  provisions  of  the 
Cone tl tut ion.  (Ibid.,  sec.  25)  The 
Cit^  of  Jt.  Louis  is  the  only  one  In 
the  otate  which  by  name  is  authorized 
by  the  Constitution  to  exercise  the 
specific  powers  granted  to  it  by  that 
instrument.  (Ibid.,  sec.  £0)  a 
general  enabling  act  was,  however, 
inserted  to  embrace  other  cities  which, 
although  not  named,  should  fall  within 
a constitutional  class.  (Ibid.,  sec.  16) 
Cities  thus  constitutionally  chartered 
form  classes  distinct  and  separate 
from  the  four  divisions  prescribed  by 
the  organic  law  (Ibid.,  sec.  7),  and 
their  respective  charters  have  all  the 
efficacy  of  special  rants  by  the 
Legislature.  (Cases  cited) 

"The  new  municipality  thus  organized 
adopted  by  the  vote  of  the  people,  a 
charter  which  provided  a complete  plan 
for  the  government  of  the  city  in  all 
of  Its  departments  and  for  the  election 
of  officers  necessary  to  put  3uch  plan 
into*  practical  operation. 

'fto  department  of  the  city  government 
was  more  essential  to  its  sustenance 
and  vigor  than  that  providing  a basis 
for  the  collection  of  its  revenues. 

The  officer  charged  with  performance 
of  these  duties  is  the  assessor  of  taxes. 
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nine- tenths  of  which  belong  to  the 
City  of  Jt.  Louis  exclusively  and 
without  which  it  could  not  exist. 
Incidentally  and  as  a part  of  his 
duties,  his  assessment  includes  a 
comparatively  insignificant  revenue 
fop  the  otate  at  large.  Previous  to 
the  adoption  of  the  charter,  his 
election  was  provided  for  by  laws 
specially  applicable  to  the  county 
of  Lit.  Louis.  (Laws  1871-2,  p.  88, 
set.  21)  Upon  the  adoption  of  the 
new  charter,  that  law  was  substituted 
by  the  following  provisions:  Jchema 
and  Charter,  art.  5,  soo.  15;  Jhheme 
and  Charter,  art.  4,  sec.  1;  scheme 
and  Charter,  art.  1,  sec.  6. 

"The  new  officer  substituted  by  the 
charter  for  the  performance  of  the 
duties  of  the  assessor  of  at.  Louis 
County,  783  designated  as  * The 
President  of  the  Board  of  assessors.' 
tile  office  was  declared  by  the  scheme 
and  charter  to  be  a 'city  office* 
and  under  the  control  of  the  city 
government , and  he  was  required  to 
perform  all  his  duties  'in  accordance 
with  the  general  laws'  and  his  quali- 
fications and  duties  were  specifically 
prescribed,  (scheme  and  Charter,  art. 

5,  secs.  17,  18,  et.  seq. ) The  date 
of  the  elections  of  the  ^resident  of 
tna  board  of  assessors  and  other 
elective  officers  designated  in  the 
scheme  and  charter,  was  fixed  by  that 
instrument  to  begin  on  the  first  Tues- 
day in  April,  1877,  and  every  four 
years  thereafter.  (Scheme  and  charter, 
arti.  2,  sec.  1)  Under  the  express 
language  of  the  Constitution,  the 
charter  requirements  in  these  respeots 
superseded  and  took  the  place  of  the 
previous  special  lavs  on  the  subject, 
applicable  to  tbe  county  of  &t.  Louis. 
(Constitution  1875,  art.  9,  sec.  20) 

In  an  accordant  spirit,  the  Legislature 
of  the  otate  has  never  undertaken  in 
any  act,  to  altar  or  control  the  election 
of  the  President  of  the  board  of 
assessors  (the  successor  by  charter  to 
the  previous  assessor  of  ^>t.  Louis  County) 
but  in  every  intervening  act  has  expressly 
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stated  that  such  act  providing  for 
the  election  of  an  assessor  in  other 
counties  of  the  state,  should  not 
include  the  city  of  St.  Louis.  (R.S. 

1879 , sec.  6678;  ft.S.  1889,  sec. 

7524;  H.3.  1899,  sec.  9137;  R.S. 

1909,  seo.  11341)  And  in  the  last 
of  such  enactments  (the  one  under 
review  in  this  case)  has  explicitly 
excepted  the  city  of  St.  Louis. 

It  is  under  this  enactment  that 
respondent  claims,  after  having 
served  four  years  by  election,  accord- 
ing to  the  charter,  in  the  spring  of 
1913,  that  he  is  now  entitled,  after 
the  expiration  of  his  term,  to  hold 
over  B3  appointee  of  the  Governor, 
because  his  o^n  and  all  prior  elec- 
tions for  forty  years  were  invalid 
in  that  they  were  held  in  the  fall 
instead  of  the  spring  as  was  provided 
by  the  charter  in  fixing  the  date  and 
the  beginning  of  the  terms  of  all 
officers  for  the  government  of  the 
city  of  St.  Louis. 

* * * 

"Mow  in  the  matter  in  hand  the  Legis- 
lature, as  appears  from  the  act  under 
revie*,  in  the  simplest  terms  stated 
that  the  territory  of  the  city  of 
St.  Louis  should  not  be  governed  by 
it.  Hence,  as  to  so  much  of  the  State 
of  Missouri  as  is  contained  in  the 
boundaries  of  that  city,  there  was 
a total  failure  on  the  part  of  the 
Legislature  to  make  any  law  whatever. 

The  present  case  cannot,  therefore, 
fall  within  any  rule  of  construction 
applicable  to  the  separation  of  a 
complete  act  from  an  invalid  portion 
of  the  same  act;  for  here  the  Legisla- 
ture has  refused  to  make  a law  extending 
over  the  city  of  St.  Louis.  Consequently 
no  court  can  now  make  a law  which 
the  Legislature  adjourned  without 
enacting,  or,  in  other  words,  make  a 
law  as  to  that  territory  over  which 
the  lav'izaklng  body  failed  and  refused 
to  exercise  its  power  of  legislation. 

"It  must  not  be  overlooked  in  the 
instant  case,  that  the  question  to  be 
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solved  Is  not  whether  the  Legisla- 
ture had  the  power  to  act,  but  whether 
It  dldy  In  fact,  legislate  as  to  the 
territory  of  3t.  Louis  when  the  statute 
under  review  was  passed.  The  terms  of 
that  statute  declare  to  a certainty 
that  such  portions  of  the  state's  domain 
was  hot  embraced  within  the  scope  of 
the  act.  The  question  as  to  whether  or 
not  it  should  be  included,  was  directly 
presented  to  the  Legislature  yet  the 
fact  is  indisputable  that  the  lawmaking 
body,  after  consideration  of  that  ques- 
tion, expressly  refused  to  make  a law 
governing  it  and  so  stated  in  the  act 
itself.  In  view  of  its  express  refusal 
to  legislate  as  to  this  locality,  what 
the  nogislature  might  have  done  is  a 
wholly  futile  inquiry  devoid  of  any 
logical  or  legal  consequence.  The  fact 
that  it  did  not  make  a law  for  the  City 
of  3t.  Louis,  but  positively  declined 
to  include  that  territory,  is  apparent 
and  undeniable  from  an  inspection  of 
the  language  and  terms  of  the  act  under 
review.  Having  stamped  that  decision 
in  the  very  act  itself,  it  is  impossible, 
except  by  perversion  of  its  terms  and 
ascribing  to  its  words  a meaning  which 
is  contrary  to  their  intrinsic  sense 
and  import,  to  hold  that  the  Legislature 
Included  or  Intended  to  Include  the  city 
of  jt,  Louis  as  the  subject  of  the  aot. 

It  follows  that  the  entire  theory  of 
respondent,  that  the  statute  under 
review,  upon  a holding  of  the  invalidity 
of  the  proviso  would,  without  further 
legislative  action,  beoome  a different 
law  including  the  excluded  territory, 
is  built  upon  a tissue  of  sophisms  and 
fallacies  and  contradiction  of  terms 
relied  upon  to  prove  that  legislative 
nonaetion  meant  affirmative  action; 
and  exclusion  meant  inclusion. 

* * * 

"It  is  wholly  unnecessary  to  pass  upon 
the  contention  of  respond  nt  that  the 
proviso  of  the  act  under  review  is 
unconstitutional;  for  having  shown  that 
if  30,  nothing  is  left  of  the  act  Itself 
as  an  entirety,  since  we  could  not  make 
it  apnly  to  the  City  of  3t.  Louis  without 
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judicial  legislation,  it  follows  upon 
that  conclusion  that  respondent  would 
here  no  greater  authority  to  hold  the 
office  in  question  than  if  the  act 
was  constitutional  and  valid  in  all 
respects.  In  neither  case  would  the 
eleation  of  an  assessor  for  the  City 
of  Jt.  Louis  be  governed  by  the  terms 
of  th9  act,  for  if  valid  as  an  entirety, 

St.  i.ouis  is  excepted  from  it3  provis- 
ions, and  if  invalid  as  to  the  proviso 
only,  then  the  legislation  in  the  body 
of  the  said  act  did  not  extend  to  the 
’subject  or  territory'  of  the  City 
of  Jt.  Louis  and  cannot  be  so  enlarged  by 
any  process  of  reasoning  or  construction 
in  the  light  of  the  law  as  expounded 
above. " 

We  construe  the  above  decision  as  applicable  to  the 
office  of  Recorder  of  jeeds,  and  in  the  absence  of  any  statutes 
of  Missouri  which  create  the  office  of  Recorder  of  Jeeds  of  the 
City  of  St.  Louis,  re  must  look  to  the  charter  and  ordinances 
of  the  City.  The  Recorder  of  Deeds  must  derive  his  title  from 
the  ordinances  and  charter  of  the  city  unless,  treating  Rt.Logls 
as  a county,  we  may  interpret  Chapter  74  entitled  "Recorders 
of  Deeds”,  Revised  statutes  of  Missouri  1929,  as  applicable 
thereto,  Section  11526  of  which  (amended  by  Laws  of  Mo.  1933, 
p.  360)  provides: 

There  shall  be  an  office  of 
recorder  in  each  county  in  the 
state  containing  20,000  inhabitants 
or  mare,  to  be  styled,  'The  office 
of  the  Recorder  of  Deeds.'” 

Section  11542,  Art.  1,  Chapter  74,  R.^.  wo.  1929,  which 
refers  to  the  appointment  of  deputies  by  the  Recorder,  provides: 

Tn  all  counties  wherein  the  offices 
of  clerk  of  the  circuit  court  and 
recorder  of  deeds  have  been  or  may 
be  separated,  the  recorder  of  deeds 
may  appoint  in  writing  one  or  more 
deputies,  to  be  approved  by  the 
county  court  of  their  respective  coun- 
ties, which  appointment,  with  the  like 
oath  of  office  as  their  principals, 
to  be  taken  by  them  and  indorsed 
therein,  shall  be  filed  in  the  office 
of  the  county  clerk,  ouch  deputy 
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recorders  shall  possess  the 
qualifications  of  clerks  of 
courts  of  record,  and  may, 
in  the  name  of  their  principals, 
perform  the  duties  of  recorder 
of  deeds,  but  all  recorders  of 
deeds  and  their  sureties  shall 
be  responsible  for  the  official 
conduct  of  their  deputies.  But 
no  recorder  now  holding  office 
shall  appoint  sueh  deputy  or 
deputies  until  he  shall  have 
entered  into  a new  bond  to  “the 
state  in  such  sum,  manner  and 
form  as  is  now  required  by  law." 

You  will  note  in  the  above  section  that  the  "Recorder 
may,  in  writing,  appoint  one  or  more  deputies  to  be  approved 
by  the  county  court  of  their  respective  counties."  The  City 
of  dt.  nouis  has  ho  county  court;  hence,  we  cannot  interpret 
this  statute  to  give  you  the  authority  to  appoint  one  or  more 
deputies  in  your  office  as  Recorder  of  Deeds. 

Ve  have  incorporated  the  above  sections  of  the  statutes 
in  order  to  deduct  this  element  from  the  possibility  of  the 
general  state  statutes  governing  your  office  and  the  appoint- 
ments incidental  ^hereto. 

We  return  to  the  conclusion  reached  in  the  case  of 
LcD&nlel  v.  ochra:ryn,  supra,  under  which  we  concluded  that  the 
office  of  Recorder  of  Deeds  must  in  its  operation  derive  its 
authority  from  the  charter  and  ordinances  of  the  City  of  Jt. 
Louis.  This  being;  our  conclusion,  what  is  the  authority  of 
the  City  of  ot.  Louis  to  determine  the  number  of  employees 
consisting  of  deputies,  assistants,  stenographers,  etc.  by 
appropriating  a sujn  for  seven  less  than  the  ordinance,  Jection 
3958,  provides.  Laid  section  provides: 

•The  recorder  of  deeds  shall  be 
ana  is  hereby  authorized  to  appoint 
the  following  employees,  who  shall 
receive  the  following  monthly  sal- 
aries, respectively:  One  chief 
deputy,  three  hundred  dollars;  one 
Cashier,  one  hundred  seventy-five 
dollars;  eight  deputies,  one  hundred 
aeventy-five  dollars  each;  two  assist- 
ant deputies,  one  hundred  fifty-five 
dollars  each;  two  indexers,  one 
hundred  forty-five  dollars  each;  one 
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draftsman;  one  hundred  forty 
dollars;  fourteen  comparers,  one 
hundred  forty  dollars  each;  one 

nrrlage  license  clerk,  one  hundred 
fty  dollars;  one  assistant  mar- 
riage license  clerk,  one  hundred 
twenty  dollars;  two  clerks,  one 
hundred  twenty  dollars  each;  ten 
stenographers,  one  hundred  seven 
dollars  each;  two  watchmen,  ninety 
dollars  each;  one  record  compiler,  one 
hundred  dollars;  and  necessary 
recording  clerks,  who  shall  receive 
seven  end  one-half  cents  per  folio 
of  one  hundred  words.  (Ord.  33,076, 
sec.  1.)" 

The  above  ordinance  sets  forth  the  number  of  employees, 
deputies,  assistants,  etc.  and  fixes  the  salary  of  each.  The 
ordinance,  if  valid,  determines  that  you  may  appoint  the 
number  of  each  as  set  forth  therein,  and  it  is  either  a potent 
ordinance  or  an  Impotent  one.  The  Charter  of  the  City  of  8t. 
Louis  is  the  organic  law  of  the  municipal  corporation,  and  it 
bears  the  seme  general  relation  to  the  ordinances  of  the  city 
that  the  Constitution  of  Missouri  bears  to  the  state  statutes 
(dt.  Louis  v.  jorr,  145  Mo.  466,  l.c.  478;  dinette  v.  31,  iouis, 
76  Mo.  402),  assuming  that  the  ordinance  is  valid,  and  we  have 
no  reason  to  question  its  validity,  ^.s  was  said  in  the  case 
of  Jackson  v.  The  Grand  Ave.  Hallway  Co.,  118  Mo.,  l.c.  218, 

"Vfclid  ordinances  of  municipal 
corporations  are  as  binding  on 
the  incorporators  as  the  general 
laws  of  the  state  on  the  citizens 
at  large. " 

In  the  cose  of  Grand  Ave.  H'y.  Co.  v.  Citizens'  tf'y. 

Co.,  148  Mo*  l.c.  671,  the  Court  said: 

darter  adopted  by  direct 
grant  of  the  Constitution  itself, 
has  all  the  efficacy  of  a legis- 
lative enactment,  and  that  if  such 
a power  be  given  to  a city  by  charter 
framed  and  enacted  by  the  legislature 
Itself,  ordinances  passed  in  obedience 
to  such  charters,  are  laws  of  the 
state  within  such  municipality,  and 
are  binding  upon  all  persons  who  come 
within  the  scope  of  their  operation, 
unless  they  conflict  with,  and  are 
not  in  harmony  with  the  Constitution 
and  general  laws  of  the  .state,  ***** 
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The  City  of  it.  Louis,  being  under  a charter  voted  by 
its  people  and  having  passed  ordinances  in  conformity  with 
this  charter,  is  on  a parity  with  the  General  assembly  of  the 
dtate  of  Missouri,  which  passes  laws  in  conformity  with  the 
Constitution  of  the  dtate  of  Missouri.  Therefore,  when  the  Board 
of  Estimate  of  the  City  of  dt.  Louis  undertakes  to  reduce  the 
appropriation  of  the  office,  l.e.,  the  estimates  as  to  the 
number  of  employees  you  may  be  entitled  to  under  See.  3958  of 
the  General  Ordinanees,  it  amounts  to  legislation  by  appropria- 
tion. 


The  power  of  the  Legislature  of  Missouri  to  inject  general 
legislation  of  any  iort  in  an  appropriation  act  as  being  repugnant 
to  the  Constitution  is  discussed  in  the  case  of  3tate  v.  Thompson, 
289  d.V.,  l.o.  340-341,  wherein  the  Court  said: 

"What,  then,  is  the  effect  of 
section  100  of  said  Appropriation 
~ct,  where  it  provides  that  in 
all  cases  where  the  salary  of  an 
officer  or  employee  has  not  been 
’definitely  fixed  by  statutory 
law*  the  amount  paid  to  such 
official  under  the  Appropriation 
Act,  cannot  exceed  the  amount  of 
sulary  paid  to  the  person  holding 
the  same  position  the  previous 
biannlum?  If  the  Legislature  could 
go  thus  far  in  an  appropriation 
bill,  it  could  go  further  and  fix 
the  salaries  of  all  such  officer* 
at  a given,  definite  amount. 

"dajid  section  100  strikes  at  two 
classes  of  officials.  That  part 
which  undertakes  to  regulate  the 
payment  of  such  salaries  as  are 
definitely  fixed  by  statutory  law 
was  perfectly  useless,  because  no 
more  could  be  paid  in  any  event 
thau  the  statute  had  fixed.  The 
last  part  of  said  section  100  reads 
as  follows: 

•****And  in  all  cases 
where  the  salary  of  any 
such  official  or  employee 
is  not  definitely  fixed  by 
statutory  law,  no  salary 
paid  by  virtue  of  this  ap- 
propriation act  shall  be  in 
excess  of  the  salary  paid 
to  the  officer  or  employee 
holding  such  position  the 
previous  biennium.* 
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"It  is  manl  fest  that  the  real 
purpose  of  this  provision  was  an 
undertaking  to  regulate,  determine, 
and  fix  the  salaries  of  all  3uch 
officers  or  employees  affected  by 
the  appropriation  j»ct  whose  compen- 
sation might  not  be  fixed  at  all  by 
statutory  lav,  or,  if  at  all,  where 
the  statute  fixed  a maximum  only. 

ThiB  provision  has  no  other  character 
than  that  of  general  legislation, 
and  to  inject  general  legislation  of 
any  sort  into  an  appropriation  act  is 
repugnant  to  the  Constitution  (article 
4,  eec.  28,  Constitution  of  Missouri) 
and  the  appropriation  bill,  as  provided 
by  the  Constitution  (article  4,  ciec.  28) 
may  have  a plurality  of  sub jects, while 
a bill  for  general  legislation  may 
hav • bht  one. 

"^n  appropriation  bill  is  just  what  the 
terminology  imports,  and  no  : ore.  Its 
sole  purpose  is  to  set  aside  moneys 
for  specified  purposes,  and  the  lawmaker 
is  dot  directed  to  expect  or  look  for 
anything  else  In  an  appropriation  bill 
except  appropriations.  * * * * Here  we 
have  an  appropriation  act  which  not 
only  appropriates  money  for  the  various 
subjects  embraced  therein,  but  whloh 
attempts  to  fix  and  regulate  all  salaries 
affected  by  the  act  which  either  have  not 
been  fixed  by  any  statute,  or  not  def- 
initely fixed,  which  would  include  all 
salaries  where  the  maximum  alone  was 
nameb . That  the  Legislature  has  the 
right  by  general  statute  to  fix  salaries 
is  beyond  question,  but  has  it  the  right 
to  db  so  by  means  of  an  appropriation  act? 
We  think  not." 


CUNCLUoIOH 


It  is  the  opinion  of  this  department  that  jectlon  3958, 
supra,  of  the  Revised  Code  or  General  Ordinances  of  the  City  of 
Jt.  Louie,  being  an  ordinance  which  gives  to  jour  office  the 
number  of  employees,  assistants,  deputies,  etc.,  definitely 
states  the  salaries  of  each  and  entitles  you  to  that  number  of 
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employees ; therefore  the  ooard  of  Estimate  does  not  have 
power,  authority  or  right  to  reduce  that  number  by  falling 
or  refusing  to  appropriate  for  the  salaries  of  said  employees. 


Respectfully  submitted. 


OLLIVER  W.  NOLFiM 

Assistant  Attorney  General 


APPROVED: 
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Mr.  J.  D.  Llliff,  President 
Mr.  V.  H.  Collins,  Secretary 
Board  of  Curators 
Lincoln  University 
Jefferson  City,  Missouri 

Gentlemen: 

This  will  acknowledge  receipt  of  your  two  letters, 
the  latter  one  of  which,  oovering  the  subject  matter  of 
the  first.  Is  as  follows: 

"The  58th  General  Assembly  of  Missouri 
made  an  appropriation  to  the  Negro 
Vocational  School  at  Dalton.  This 
school  is  under  the  direct  control  of 
the  Board  of  Curators  of  Lincoln 
University. 

"For  your  further  information  It 
might  be  stated  that  adjoining  the 
state  oroperty  at  Dalton  Is  a twelve- 
acre  plot  of  ground,  privately  owned, 
on  which  are  several  buildings  used  at 
the  oresent  time  by  the  Dalton  School 
for  school  nurposes. 

"In  attempting  to  administer  the  af- 
fairs of  the  Negro  Vocational  School 
at  Dalton  and  to  carry  out  the  pro- 
visions of  House  Bill  No.  313  as 
they  pertain  to  said  school,  the 
Board  of  Curators  of  Lincoln  Univer- 
sity finds  Itself  in  need  of  the 
following  information: 

*1.  Under  the  provisions  of  House 
Bill  No.  413  of  the  58th  General 
Assembly  of  Missouri  is  the  Board  of 
Curators  of  Lincoln  University  autho- 
rized to  use  any  of  the  money  appro- 
priated forthe  use  of  the  Negro 
Vocational  School  at  Dalton  to  pur- 
chase the  land  mentioned  In  the  fore- 
going statement  and  use  it  for  school 
puroos  es? 
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”2.  If  such  land  cannot  be  purchased 
from  the  above  mentioned  anproprlatlon 
Is  the  Board  of  Curators  of  Lincoln 
University  authorized  to  lease  the 
land  In  question  and  use  It  and  the 
buildings  for  school  purposes? 

"3.  In  case  the  land  and  the  build- 
ings can  be  leased  by  the  Board  of 
Curators  of  Lincoln  University  Is 
said  Board  authorized  to  use  money 
appropriated  In  House  Bill  Mo.  413 
of  the  68th  General  Assembly  to  re- 
pair buildings  on  this  land  and  use 
said  buildings  for  the  Wefero  Vocational 
School? 

"4.  Finally,  Is  the  Board  of  Curators 
of  Lincoln  University  authorized  to 
take  an  option  on  the  land  mentioned 
In  the  foregoing  sections  of  this 
letter  with  a view  of  purchasing  It 
at  a later  date  and  paying  for  this 
option  out  of  funds  appropriated  by 
House  Bill  Mo.  413?" 

Replying  thereto,  we  find  that  in  1933  the  Legisla- 
ture, Laws  of  1953,  page  410,  created  the  State  Purchasing 
Agent.  Section  2 of  that  Act  provides  as  follows: 

"He  shall  negotiate  all  leases  and 
purchase  all  lands,  except  for  such 
departments  as  derive  their  power  to 
acquire  lands  from  the  Constitution 
of  the  State. " 

We  find  no  provision  in  the  Constitution  authorizing 
Lincoln  University  or  the  Board  of  Curators  thereof  to 
purchase  real  estate.  It  would,  therefore,  follow  that 
the  1933  Act  of  the  Legislature,  to  the  extent  that  the 
Board  of  Curators  of  Lincoln  University  theretofore  had 
authority  to  purchase  real  estate,  has  been  repealed, 
and  that  such  purchase  of  real  estate  when  made  shall  be 
through  the  State  Purchasing  Agent  on  behalf  of  said  In- 
stitution. 

Section  3 of  House  Bill  No.  413  passed  by  the  58th 
General  Assembly,  as  altered  by  the  Governor  before  sign- 
ing the  same,  appropriated  out  of  the  State  Treasury, 
chargeable  to  the  State  revenue  fund  for  the  years  1935 
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and  1936,  the  stun  of  $11,000.00  for  the  use  of  the  Board 
of  Managers  of  Lincoln  University,  for  the  administration 
of  the  demonstration  farm  and  vocational  school  at  Dalton, 
for  the  negro  race,  *6,000.00  of  which  Is  for  salaries; 
$3,750.00  of  which  Is  for  buildings,  building  equlnment, 
operative  equlnment,  educational  and  recreational  equip- 
ment, laboratory,  scientific  and  testing  equipment,  other 
and  miscellaneous  equipment;  $1, 450.00  of  which  is  for 
labor,  material  end  supplies  for  repairing  and  replacing 
buildings,  building  equipment,  operative  equipment,  and 
structures  other  than  buildings;  and  $800.00  of  which  is 
for  general  expense.  Including  communication,  printing, 
binding,  student  labor,  transportation  of  things,  travel, 
other  general  expense,  educational,  scientific  and  re- 
creational supplies,  grounds,  and  roadways  material  and 
supplies,  light,  heat,  power  and  water  supplies,  stationery 
and  office  supplies. 

Your  inquiry  raises  the  question  as  to  what  may  be 
legally  purchased  or  bought  with  money  appropriated  by  the 
Legislature. 

Section  19  of  Article  10  of  the  Constitution  of 
Missouri,  is  as  follows: 

"Mo  moneys  shall  ever  be  paid  out 
of  the  treasury  of  this  State,  or 
any  of  the  funds  under  its  manage- 
ment, except  in  pursuance  of  an 
appropriation  by  law;  nor  unless  such 
payment  be  made,  or  a warrant  shall 
have  issued  therefor,  within  two  years 
after  the  passage  of  such  appropria- 
tion act;  and  every  such  law,  making 
a new  appropriation,  or  continuing  or 
reviving  an  appropriation,  shall  dis- 
tinctly specify  the  sum  appropriated, 
and  the  object  to  which  it  is  to  be 
applied;  and  it  shall  not  be  suffi- 
cient to  refer  to  any  other  law  to 
fix  such  sum  or  object." 

4 C.  J.,  page  1460,  states  the  following: 

"An  appropriation  of  funds  is  an 
authority  from  the  legislature, 
given  at  the  proper  time  and  in 
legal  form,  to  the  proper  officers 
to  apply  stuns  of  money  out  of  that 
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which  may  be  In  the  treasury  In  a 
given  year  to  specified  objects  or 
demands  against  the  state;  the  act 
of  the  legislature  in  setting  apart 
or  assigning  to  a particular  use  a 
certain  sia  of  money  to  be  used  In 
the  oayment  of  debts  or  dues  from 
the  state  to  its  creditors;  a set- 
ting apart  from  the  public  revenue 
of  a certain  sum  of  money  for  a 
specified  object  in  such  manner 
that  the  executive  officers  of  the 
government  are  authorized  to  use 
that  money,  and  no  more,  for  that 
object,  and  for  no  other." 

Said  cited  reference  further  declares  with  reference 
to  appropriation  billa,  the  following: 

"Annual  statutes  by  which  the  legis- 
lative branch  of  the  government 
regulates  the  manner  in  which  the 
public  money  voted  at  each  session 
is  to  be  applied  to  the  various  obf 
Jects  of  expenditure." 

In  the  case  of  Rlstlne  v.  State,  SO  Ind.  328,  339, 
speaking  of  appropriations,  is  the  following  statement: 

"An  appropriation  of  the  money  to  a 
specified  object  would  be  an  autho- 
rity to  the  proper  officer  to  pay 
the  money,  because  the  auditor  is 
authorized  to  draw  his  warrant  upon 
an  appropriation,  and  the  treasurer 
is  authorized  to  pay  such  warrant  if 
he  has  appropriated  money  in  the 
treasury. 

We  think  that  a controlling  idea  running  through  the 
discussion  of  the  meaning  of  an  appropriation  is  that  the 
Legislature  is  required  to  define  with  reasonable  accuracy 
the  object  for  which  the  appropriation  la  made,  and  if  they 
fail  to  so  reasonably  accurately  define,  then  the  appro- 
priation does  not  measure  up  to  the  constitutional  require- 
ments, and  if  it  does  so  define  and  does  measure  up  to  those 
requirements,  then  the  money  must  be  spent  for  the  purpose 
as  in  said  appropriation  aet  specified. 
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With  these  observations  in  mind,  to  your  first  In- 
quiry our  reply  is  that  the  Board  of  Curators  of  Lincoln 
University  is  not  authorised  to  use  any  of  the  money  ap- 
propriated for  the  use  of  the  Negro  Vocational  School  at 
Dalton  to  Durchase  land  mentioned  in  your  inquiry  and  for 
use  for  school  purposes,  but  the  State  Purchasing  Agent 
takes  over  the  duties  said  board  formerly  exercised  vlth 
respect  ta  the  purchase  or  lease  of  lands* 

Replying  to  your  second  inquiry,  we  do  not  find  any 
expression  of  the  legislative  Intent  in  the  words  that  are 
used  in  the  appropriation  act  in  terns  authorising  the 
expenditure  of  the  appropriated  money  for  the  purpose  of 
leasing  land,  except  and  unless  it  be  An  Subdivision  D of 
said  act,  which  appears  to  be  an  appropriation  of  4800*00 
for  the  purposes  therein  mentioned,  among  which  is  "grounds". 
We  think  a fair  Interpretation  of  that  subdivision  is  that 
part  of  said  4800*00  appropriation  rapy  be  expended  for  the 
purchase  of  grounds  #iich  will  be  used  in  the  operst  ion  of 
said  school*  However,  as  said  Subdivision  D contemplates  that 
at  least  a part  of  said  4800*00  appropriation  shall  be  ex- 
pended for  other  purposes  therein  enumerated,  it  would  ap- 
pear that  not  all  of  the  4800*00  was  intended  to  be  used 
for  the  purchase  of  real  estate*  We  think  that  under  this 
subdivision  lands  may  be  leased  for  the  use  and  operdt  ion 
of  seld  school* 

Replying  te  your  third  inquiry,  an  appropriation  act 
should  be  construed  strictly  when  there  is  a question  as  to 
whether  a right  exists  or  does  not,  and  we  do  not  think  you 
would  be  justified  in  using  any  of  said  appropriation  for 
the  purpose  of  repairing  buildings  on  this  leased  land  which 
is  owned  by  others* 

Replying  to  your  fourth  Inquiry,  we  do  not  think  said 
appropriation  can  be  used  for  the  purpose  of  buying  options 
on  land*  To  do  so  would  be  beyond  the  purview  and  intent  of 
the  Legislature* 


Yours  very  truly 


APPROVED*  DRAKE  WATSOW 

Assistant  Attorney  General* 


roy-mckiWrTck — 
Attorney  General* 
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refereno©  to  funds  from  oafeterlas. 


Honorable  Roy  Ilia 

President  State  le^oherr  Colie  e 

Springfield,  Missouri 


Dear  Sir: 

This  Department  is  in  receipt  of  your  letter  of 
October  30,reouor.tinr  an  ovlnion  as  to  the  following  state 
of  facts: 

"At  the  request  of  our  Board  of  Regentr 
I am  writing  you  relative  to  our 
cafeteria  fund.  Our  oafeteria  is 
operated  on  a non-profit  basis  for  the 
benefit  of  the  students,  Mills  a 
relatively  email  oeroent  of  the 
otudonte  board  there,  yet  it  parvus 
ae  a restraint  upon  the  uric#  of  boar 
in  the  vicinity  of  the  oollege.  It 
yields  no  net  return  whatever  for 
meeting  oollege  expenses.  It  is  in 
the  nature  of  a revolving  fund.  Today* s 
receipt*  purchase  tomorrow*  s supplies 
and  so  4n  ad  inf ina turn.  It  results 
in  a rather  deceptive  inflation  of 
our  receipts;  the  money  being  nlaoed 
into  the  treasury  each  month  and  with- 
drawn each  month  by  requinltion 
multiplies  the  item  over  and  over  and 
gives  the  oollege  the  appearance  of 
receiving  a lot  of  money  which  it 
does  not  reoeive  at  all.  It  leaves 
a false  impress!*®  with  the  legis- 
lature and  with  others. 

the  Board  desires  to  know  whether  it 
might  not  be  exempted  from  deposit  in 
the  state  treasury  ae  coming  under 
♦housing  activities*  or  some  other 
phase  of  the  proviso  exempting  certain 
fundo  from  0 spoilt  in  the  treasury 
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according  to  the  Act  of  1935.  Would  It 
not  be  within  the  spirit  of  the  law  to 
say  t.hi  t • housing  facilities*  includes 
board  facilities  also?  The  two  generally 
go  ’Oi  ether.* 

Laws  of  Missouri  1955,  page  415,  provides: 

•All  fees,  funds  and  moneys  from  what- 
soever source  received  toy  anv  department, 
board,  bureau,  con  lsrlon,  institution, 
official  or  agency  of  the  state  govern- 
ment by  virtue  of  any  law  or  rule  or 
regulation  made  in  accordance  with  any 
law,  shall,  b • the  official  authorized 
to  receive  sane,  and  at  stated  intervals, 
be  'laCed  in  the  state  treasury  to  the 
credit  of  the  particular  purpose  or  fund 
for  which  collected,  nd  shall  be  subject 
to  appropriation  by  the  Oeneral  Assembly 
for  the  particular  purpose  or  fund  for 
whloh  collected  during  the  biennium  in 
which  collected  and  approriated.  The 
unex  ended  balonoe  remaining  in  all  i'uch 
funds  -except  such  unexpended  balance 
as  may  remain  in  any  fund  authorized 
collected  and  expended  by  virtue  of 
provisions  of  the  Constitution  of  this 
State),  shall  at  the  end  of  the  blenulum 
and  after  all  warrants  on  same  have 
been  discharged  and  the  arpro  riatlon 
thereof  has  lapsed,  be  transferred  and 
plaoed  to  the  oredlt  of  the  ordinary 
>:*:vio  fund  of  the  state  by  the  state 
treasurer.  Any  offlolal  or  other  person 
who  shell  willfully  fall  to  comply  with 
any  of  the  provisions  of  this  section, 
and  any  person  who  shall  willfully 
violate  anv  provision  hereof,  shall  be 
deemed  guilty  of  a misdemeanor;  provided, 
that  in  the  case  of  state  educational 
institutions  there  is  excepted  therefrom, 
gifts  or  trust  funds  from  whatever  source; 
appro  nations,  gifts  or  grants  from 
the  federal  Government,  private  organizations 
and  individuals;  funds  for  or  from  student 
activities,  farm  or  housing  activities, 
and  other  fun?  a from  which  the  whole  or 
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some  part  thereof  nay  be  liable  to 
be  repkld  to  the  oerson  contributing 
the  fu^ie,  and  hospital  fees;  all  of 
which  excepted  funds  shall  be  reported 
In  detail  quarterly  to  the  Governor 
and  biennially  to  the  General  AB-'embly.  * 


In  view  of  the  statute  above  s«t  out,  It  1®  not  possible 
to  exempt  the  fund*  received  by  S ate  educational  Institution® 
from  cafeterias  operated  by  said  Institution®  unless  it  be 
that  said  funds  be i oonetrue^  as  having  been  received  from 
"student  activities.1"  It  would  appear  th.  t these  funds, froa 
the  facts  as  stated  in  your  letter,  do  constitute  "funds 
received  from  student  activities",  however,  this  is  wirely 
a question  of  fact  and  thus  this  Department  oannot  officially 
pass  upon  the  matter* 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 

APPROVED: 
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MOTOR  VEHICLES:  Procedure  to  be  followed  in  removing  a motor 

or  engine  from  a motor  vehicle  and  replacing 
same  by  a new  motor  or  reconditioned  engine. 


December  12,  1935 


Hon.  Charles  A.  Enos, 

Chief  of  Police, 

St.  Joseph,  Missouri. 

Dear  Sir: 

This  Department  is  in  receipt  of  your  letter 
of  December  10th  wherein  you  state  as  follows: 

"For  the  information  of  the  depart- 
ment we  would  like  to  have  the  opinion 
of  the  Attorney  General's  Office  on 
the  following  question  as  we  have  had 
several  cases  called  to  our  attention 
recently. 

"An  automobile  dealer  sells  a new  car, 
the  motor  'goes  bad'  and  dealer  obtains 
new  motor  from  factory  in  exchange  for 
old  one.  The  new  motor  carries  no 
identifying  numbers.  If,  in  the  presence 
of  commissioned  officers,  may  dealer 
lawfully  stamp  with  the  original  motor 
number  in  order  for  it  to  correspond 
with  the  various  secret  motor  numbers 
stamped  on  different  parts  of  the  car. 

If  this  cannot  be  done,  what  procedure 
should  be  followed." 

Laws  of  Missouri,  1935,  Section  7781-A,  page  299, 
sets  out  the  procedure  to  be  followed  in  removing  a motor 
or  engine  from  a motor  vehicle  and  replacing  same  by  a new 
motor  or  reconditioned  engine,  and  provides  in  part  as 
follows : 

"Nothing  in  this  article  shall  be  con- 
strued to  prohibit  the  owner  of  a certifi- 
cate of  title  to  a motor  vehicle  issued  by 
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the  Secretary  of  State  of  Missouri  from 
removing  the  motor  or  engine  from  such 
motor  vehicle  and  replacing  same  by  a 
reconditioned  motor  or  engine  of  the  same 
make  or  manufacture,  and  giving  such  re- 
placed motor  or  engine  the  same  number  as 
the  removed  motor  or  engine  bore  on  having 
same  installed. 

"Such  owner  shall  joint  with  the  person 
removing  said  motor  or  engine  and  replacing 
the  motor  or  engine  in  said  vehicle  in  an 
affidavit,  which  affidavit  shall  show  the 
number  of  the  engine  or  motor  removed  from 
said  motor  vehicle  covered  by  said  certifi- 
cate of  title,  the  date  of  such  removal 
and  the  reason  for  such  removal,  and  shall 
give  a description  of  the  motor  or  engine 
replaced  in  said  motor  vehicle,  which  re- 
placed engine  or  motor  shall  bear  the  same 
number  as  the  motor  or  engine  removed,  but 
shall  be  preceded  by  the  symbol  ' RC ' . Said 
affidavit,  together  with  the  original 
certificate  of  title  shall  then  be  sent 
to  the  Secretary  of  State  at  Jefferson  City, 
Missouri,  with  a fee  of  $1.00,  for  regis- 
tration of  such  change  in  motors  or  engines. 

On  receipt  of  same  it  shall  be  the  duty 
of  the  Secretary  of  State  to  file  the 
affidavit,  and  such  certificate,  in  his 
office,  and  issue  a new  certificate  of  title 
covering  said  motor  vehicle  in  the  name  of 
the  owner  thereof,  as  shown  by  the  certifi- 
cate filed,  and  to  deliver  said  new  certifi- 
cate to  such  owner." 

Section  7781-A,  supra,  requires,  among  other  things, 
that  the  replaced  engine  or  motor  bear  the  same  number  as 
the  motor  or  engine  removed,  but  makes  no  provision  that  the 
number  be  stamped  on  the  new  motor  in  the  presence  of  com- 
missioned officers.  Absent  such  statutory  provision,  we  are 
of  the  opinion  that  a joint  affidavit  to  such  effect  by  the 
owner  and  the  person  removing  and  replacing  same,  together 
with  compliance  of  the  other  terms  of  the  above  section,  is 
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the  procedure  to  be  followed  in  removing  a motor  or  engine 
from  a motor  vehicle  and  replacing  same  by  a new  or  re- 
conditioned motor. 


Respectfully  submitted. 


WM.  ORR  SAWYERS, 

Assistant  Attorney  General. 


APPROVED : 


JOHN  W.  HOFFMAN,  Jr., 
(Acting)  Attorney  General. 
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Honors  le  Kelvin  Lnglehnrt 
Prosecuting  ttomey 
Madison  County 
Frecerlcktown,  Missouri 


Dear  Sir: 


We  have  your  request  for  an  opinion  under 
date  of  December  12,  1935,  which  request  Is  as  fol- 
lows: 


"Mr.  R.  operates  a Drug  Store.  He  keeps 
a book  on  the  counter  of  his  store,  for 
the  purpose  of  writing  the  names  of  per- 
sons who  enter  his  store.  It  is  not 
necessary  that  a person  make  a purchase 
to  have  his  name  written  in  this  book 
and  after  the  name  Is  written  each  per- 
son is  given  a number.  Lvery  Saturday 
of  each  week,  a drawing  is  made  In  either 
St.  Louis  or  Chicago,  111.,  and  this  de- 
term  Ines  which  of  the  persons,  whose 
non»s  are  written  In  this  book,  is  to 
receive  a prize  of  a sum  of  money.  The 
number  is  posted  on  the  front  of  the  store 
at  noon  of  each  s . turday  and  r erne Ins  there 
until  three  o’clock  I'.M.  in  the  after- 
noon and  If  the  person  who  has  the  num- 
ber calls,  at  the  store,  he  receives  the 
prize.  If*  the  person  whose  number  was 
selected,  does  no  call,  the  prize  is 
added  to  the  prize  of  the  next.  week. 

One  registration  is  sufficient.  The 
only  necessary  action  is  to  register  and 
come  to  the  store  to  get  the  prize." 


By  Section  4314,  R.  S.  Mo.  1929,  lotteries  and 
gift  enterprises  are  made  criminal  offenses.  The 
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three  elements  essential  to  constitute  any  scheme  or 
drawing  a lottery  are: 

Prize,  chance  and  consideration. 

It  would  appear  from  your  letter  that  these  three 
elements  are  present,  and  may  be  outlined  as  fbllows: 

1st.  Prize  - A sum  of  money. 

2nd.  Chance  - A drawing,  and  the  holder  of  the 
lucky  number  is  declared  the  winner. 

3rd.  Consideration  - In  requiring  people  to  come 
to  the  store  to  register,  and  to  come  to 
the  store  to  receive  the  prize.  The  fact 
that  people  are  required  to  do  something, 
walk  or  ride  to  the  store,  and  come  in  and 
register,  is  sufficient  consideration. 


The  above  elements  of  consideration,  chance  and 
prize  are  fully  commented  on  in  State  v.  Emerson,  1 S.  W. 
( 2d)  109. 

It  Is,  therefore,  the  opinion  of  this  office  that 
the  drawing  scheme  of  the  drug  store  outlined  in  your 
letter  constitutes  a lottery  within  the  provisions  of 
the  above  section. 


Yours  very  truly. 


FRAXC.H  REAGAN 

Assistant  Attorney  Gener-l 


A?  ROVE  : 


JOHN  vV . ricP  MAN,  Jr. 
(Acting)  Attorney  General 


FERiFE 


COUNTY  COURT:  INTOXICATING  LIQUOR:  All  persons  engaged  i.  retail  business 

of  Intoxicating  liquor  required  to  take 
out  a county  license.  County  may  en-' 
force  collection  of  lioense  fee  by 
an  notion  at  lav. 


May  7,  1935. 

/'I 


Ur.  John  A.  Evereole 
Prosecuting  Attorney 
Washington  County 
Potosi,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
requesting  an  opinion  from  this  offioe  vhioh  reads  as  fol- 
lows: 


FILED 

of 


"I  would  appreciate  your  sending  me 
your  opinion  of  Section  34 , of  the 
Intoxicating  Liquor  l&v  peered  in 
ths  Special  Session  of  1933  & 1934, 
relative  to  the  powers  of  the  County 
Court  to  impose  and  enforce  collection 
of  the  lioense  provided  in  said  Section. 

"I  am  confronted  with  the  situation 
of  a dealer  refusing  to  purohase  the 
lioense  because  the  law  does  not  re- 
quire him  to  buy  it  and  does  not  pro- 
vide a method  of  collection  to  be 
carried  out." 


Section  34  of  the  Liquor  Control  Aot  of  the  State 
of  Missouri  reads  as  follows: 

"The  county  court  in  each  county  is 
hereby  authorised  to  make  a charge 
for  license  issued  to  retell  dealers 
in  all  intoxicating  liquor,  the  charge 
in  each  instance  to  be  determined  by 
the  county  court,  by  order  of  record, 
but  said  charge  shall  in  no  event  ex- 
oeed  the  amount  provided  for  in  Section 
22  of  this  aot,  for  state  purposes." 


tfhlle  the  above  section  is  inartistic  in  form, 
nevertheless,  it  is  plain  that  the  county  court  is  authorized 
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to  sake  a charge  for  licenses  Issued  to  retail  dealers 
in  intoxicating  liquor.  The  charge  is  to  be  fixed  by 
the  county  court  by  order  of  reo  rd  but  nay  not  exceed 
the  amount  provided  for  in  Section  22  of  the  Liquor  Oontrol 

Aot. 

It  is  a fundamental  principle  of  law,  too  well 
established  to  require  any  citation  of  authority  that  a 
statute  is  to  be  construed  to  as  to  ascertain  the  legis- 
lative Intent  expressed  therein  and,  if  possible,  so  as 
to  avoid  a reasonable  or  absurd  conclusion.  To  nold 
that  the  county  oourt  has  the  right  to  charge  for  a li- 
cense Issued  but  does  not  have  the  right  to  require  all 
persons  engaged  in  the  retail  liqu  r business  to  purchase 
a county  license  would  be  reaching  an  absurd  conclusion 
that  we  do  not  believe  the  Legislature  intended. 


It  is  also  a well  recognised  principle  of  law  that 
that  which  is  imlied  in  a statute  is  as  much  a part  of  it 
as  that  which  is  expressed.  In  the  case  of  In  re  3-nford 
336  Mo.  loo.  oit.  693,  the  Court  said: 

"(c).  There  is  a familiar  rule  of 
statutory  construction  which  fits 
thiQ  case  like  a glove  fits  the  hand, 
namely.  That  when  a power  is  given 
by  statute,  everything  necessary  to 
make  it  effectual  or  requisite  to 
attain  the  end,  is  nec  ssarily  implied. 

(1  Kent's  Com.  464;  Stief  v.  Hart.  1 
H,  Y.  20  (Jewett,  C.  J.);  Mitchell  v. 
Maxwell,  3 Fla.  594;  la  re  H eagle,  135 
U.  8.  1;  Oom-onwealth  v.  Oonyngham, 

66  ps.  St.  9S,  Witherspoon  v.  Dunlap, 

1 KcCord,  546;  City  of  3t.  Louis  v. 

Bell  Telephone  Oo.,  96  Mo.  623;  Union 
Depot  Ry.  Co.  v.  Southern  Ry.  Co.,  105 
Mo.  56.3;  Springfield  v.  Weaver,  137 
Mo.  650.) 

"It  is  also  a well  settled  rule  of  con- 
struction, that  where  a statute  con- 
tains grants  of  power,  it  is  to  be  con- 
strued so  as  to  include  the  authority 
to  do  all  things  necessary  to  accomplish 
the  object  of  the  grant.  (Lewis'  Suther- 
land on  Stat.  Const.,  Sec.  508,  and  esses 
oited.  See  alro  Ex  Parte  itertin,  L.  P-. 

4 £}.  B.  212;  People  v.  Hicks,  15  Barb. 

160;  Matter  of  Oath  before  Justices,  12 
Coke  130;  In  re  Dunn,  9 Mo.  App.  255.) 

The  latter  case  is  very  much  like  the 
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one  at  bar." 


It  le  therefore  our  opinion  that  a person  engaged 
in  the  retail  liquor  business  in  a oounty  must  take  out  a 
oounty  lloenee  when  the  oounty  oouzt  has  by  order  of  record 
fixed  the  amount  to  be  charged  for  said  license. 


3eotlon  34,  suora,  does  not  provide  any  method  for 
collecting  the  lloenee  fee  charged  by  the  oounty  oourt.  Zt 
has  been  held,  hoover,  by  the  courts  on  numerous  ocoasions, 
that  where  a statute  falls  to  provide  a method  for  the  ool- 
leotlng  of  a lloenee  tax  that  an  ordinary  suit  at  lav  will 
lie  for  the  oolleetlon  thereof. 


In  the  case  of  Olty  of  3t.  Louis  v.  United  Railways 
Coso&ny  of  9t.  Louis,  174  9.  1.  loo.  oit.  93,  the  3unreme 
Court  speaking  through  Walker,  J.  said: 

"(12)  The  defendant,  in  addition  to 
the  foregoing,  contends  that  the  levy- 
ing of  the  tax  under  the  ordinance 
does  not  create  a debt;  that  the  or- 
dinance provides  an  exclusive  remedy 
therein  for  its  enforcement,  which  re- 
medy is  wholly  penal,  and  cannot  there- 
fore be  enforced  in  an  action  for  a 
debt.  From  the  early  oace  of  Oaronde- 
let  v.  Pico t , 38  Mo.  135,  to  State  ex 
rel.  v.  Trust  0o«,  309  Mo.  loo.  oit. 

490.  108  3.  W.  57,  it  has  been  held 
that  a tax  is  not  a debt  or  in  the 
nature  of  a debt;  that  it  is  not  founded 
on  contract  and  operates  in  invitum; 
and  that,  if  a remedy  is  specified  for 
the  collection  of  a tax  , It  will  be 
held  to  be  exclusive,  where  no  other  is 
provided.  This  holding,  however,  should 
be  construed  in  the  lignt  of  the  modify- 
ing rule  that,  vhere  a statute  or  ordinance 
wholly  fall 8 to  provide  a remedy  for  the 

enforcement  of  the  nayment  of  taxes,  the 
right  arises  to  institute  a olvll  suit 
at  law  therefor.  This  doctrine  h£.s  found 
appropriate  lodgment  in  many  cases  in 
this  jurisdiction  in  which  the  matter  of 
the  collection  of  taxes  has  been  dis- 
cussed. In  the  Fioot  Oase,  supra,  the 
oourt  83  Id  in  substance | If  a tax  be 
imposed  and  no  method  provided  for  its 
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recovery,  a resort  to  legal  proceedings 
beoo nee  & matter  of  necessity,  There  the 
Legislature  har  failed  entirely  to  In- 
dicate a mode  or  manner  of  oolleetlon. 

"In  State  v.  Severance,  55  Mo.  378,  this 
court  said,  where  a statute  authorised 
the  taxation  of  railroads  and  designated 
no  particular  manner  in  which  the  towns 
or  cities  where  the  taxes  are  to  he  levied 
might  proceed  to  collect  same,  a resort 
might  be  had  to  an  ordinary  action  at  lav 
to  enforoe  payment.  The  rule  being  announced 
generally  that,  where  a statute  gives  a 
right  and  no  remedy,  resort  may  be  bad  to 
the  usual  remedy  applicable  to  the  case. 

■In  Phelps  v.  Brumbaok,  107  Mo.  App.  loo. 
olt.  35,  80  3.  V.  680 v the  court  says: 

"•If  the  statute  authorises  the  imposition 
of  a tax  but  prescribes  a remedy  for  its 
collection,  the  usual  ■action*  for  a debt 

aey  be  had. ' 

■In  State  ex  rel.  v.  Lix,  159  Mo.  Apo.  573, 
141  S.  «.  445,  the  Court  said: 

"•Where  the  statute  or  ordinsnoe  • • • fails 
to  provide  a remedy,  an  lmplioatlon  arises 
that  the  legislative  body  intended  that  a 
civil  suit  at  law  would  lie  for  the  col- 
lection of  the  tax;  but,  where  an  adequate 
re  ledy  is  provided,  the  implication  must 
be  the  other  way . • * 


And  further  at  loo.  oit.  94,  the  Oourt  oonoluded: 

"Regardless*  therefore,  of  whether  taxes 
are  debts  in  the  sense  of  ordinary  money 
obligations  growing  out  of  oontraote. 
they  are  in  the  nature  of  debts  arising 
out  of  and  necessarily  incident  to  the 
duty  the  citizen  owes  as  his  portion  re- 
quired to  be  contributed  to  the  support 
of  that  intangible  thing  called  the  body 
polltio;  and  the  government,  whether  it 
be  state  or  mtmloipal,  has  the  same  right 
to  enforce  that  duty  as  if  it  were  a debt, 
and  in  the  same  way.  State  ex  rel.  w. 

Trust  Co.,  309  Mo.  490,  108  S.  W.  97; 
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Greeley  v.  Bank,  98  Mo,  458,  11  S. 
W.  980:  Perry  v.  Washburn,  80  Oal, 
loe.  clt.  331:  People  v.  leymour, 
IS  Oal,  340.  76  A:a.  Deo.  521;  SaT. 
iiaak  v.  J.  3.  19  lall.  237,  32  L. 
Ed.  80." 


oosoLuaiog, 


In  vie*  of  the  above.  It  la  the  opinion  of  thin  de- 
partment that  a county  court  may,  by  order  of  reoord.  require 
all  retail  dealers  In  intoxicating  liquor  to  take  out  a oounty 
license.  They  may  charge  for  such  license  an  amount  to  be 
determined  by  then  which  shall  not  exceed  the  amount  provided 
for  in  3eotion  22  of  the  Liquor  Control  Act  for  State  licenses. 
It  Is  our  further  opinion  that  the  oounty  may  enforce  collection 
of  tbu  lloense  fee  against  any  retail  liquor  dealer  by  an  or- 
dinary aotlon  at  lav  as  for  debt. 


Very  truly  yours. 


J.  2,  TAYLOR 

Assistant  Attorney-General. 

APPROVED: 


m-Tsmmat — 

Attorney-General . 


JET/afJ 


LIsJjv*.  OOhTHOL  ^CT:  County  may  exact  a license  from  a wholesale  beer 
dealer  in  the  county  where  the  premises  ere  located. 


June  22,  1955, 


Hon.  John  a.  ^ireriole. 
Prosecuting  Attorney, 
'Washington  County, 
Potosi,  Missouri. 


jear  dir: 


This  department  la  In  receipt  of  your  letter  of 
June  17  in  which  you  make  the  following  inquiry: 

"Under  the  new  liquor  law  does 
the  county  have  a right  to  tax 
a wholesale  beer  dealer?  If  30, 
can  they  be  taxed  In  more  than  one 
county  if  they  are  doing  business 
in  several  counties? 

"'What  about  these  wholesale  grocer 
companies  who  cover  several  counties 
and  claim  they  cannot  be  forced  to 
pay  a county  tax  because  they  re- 
ceived orders  for  their  beer  before 
delivering  it?" 

Tie  assume  that  when  you  use  the  term  "wholesale 
beer  dealer",  you  refer  to  a dealer  of  malt  beer.  Counties 
and  cities  are  given  authority  by  the  Legislature  to  exact 
license  fees  from  dealers  of  intoxicating  liquors  in  every 
fora,  section  25  of  the  Liquor  Control  .wCt  provides: 

4 

"In  addition  Ibo  the  permit  fees 
and  license  fees  and  inspection  fees 
by  this  act  required  to  be  paid 
into  the  state  treasury,  every 
holder  of  a permit  or  license  au- 
thorized by  this  act  3hall  pay  into 
the  oounty  treasury  of  the  county 
wherein  the  premises  described  and 
covered  by  such  permit  or  license 
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are  located,  or  In  case  such 
premises  are  located  in  the  City 
of  St»  Louis,  to  the  collector  of 
revenue  of  said  city,  a fee  in  such 
sum  (not  in  exoess  of  the  amount  by 
this  act  required  to  bo  paid  into 
the  state  treasury  for  such  state 
permit  or  license)  as  the  county 
court,  or  the  corresponding  authority 
in  the  City  of  St.  Louis,  as  the 
caae  may  be,  shall  by  order  of  record 
determine,  and  shall  pay  into  the 
treasury  of  the  municipal  corporation, 
wherein  said  premises  are  located, 
a license  fee  in  such  sum,  (not 
exceeding  one  and  one-half  times  the 
amount  by  this  act  required  to  be 
paid  into  the  state  treasury  for 
such  state  permit  or  license),  as 
the  law-makin*  body  of  such  munici- 
pality, including  the  City  of  st.  Louis 
may  by  ordinance  determine.  The  Board 
of  aldermen,  City  Council  or  other 
proper  authorities  of  incorporated 
cities,  may  charge  for  licenses 
issued  to  manufacturers,  distillers, 
brewers,  wholesalers  and  retailers 
of  all  intoxicating  liquor,  located 
within  their  limits,  fix  the  amount 
to  be  charged  for  such  license,  subject 
to  the  limitations  of  thi3  act,  and 
provide  for  the  collection  thereof, 
m&ica  and  enforce  ordinances  for  the 
regulation  and  control  of  the  sale  of 
all  intoxicating  liquors  within  their 
Halts,  provide  for  penalties  for  the 
violation  of  such  ordinances,  where 
not  inoonsistent  with  the  provisions 
of  this  act. ' 


CCj.4  CL  jLIoL 


In  view  of  the  above  section,  we  are  of  the  opinion 
that  every  wholesale  beer  dealer  who  hold3  a permit  or  license 
from  the  Supervisor  of  Liquor  Control  must  obtain  from  the 
county  a permit  if  the  premises  described  and  covered  by  the 
permit  issued  by  the  supervisor  of  Liquor  Control  are  within 
the  confines  of  the  county. 

This  conclusion  also  answers  your  question:  "If  so. 
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can  they  be  taxed  in  more  than  one  county  if  they  are  doing 
business  in  several  counties?" 


Wholesale  grocer  companies  who  cover  several  counties 
can  be  forced  to  take  out  a county  license  only  in  the 
county  in  which  the  wholesale  grocer  company  is  located. 

The  question  of  wholesale  grocer  companies  selling  their 
products  in  several  counties  by  taking  orders  is  very 
similar  to  the  question  contained  in  Part  1 of  this  opinion. 

Hef erring  again  to  the  contents  of  section  25,  we 
are  again  of  the  opinion  that  before  the  county  can  exact 
a license  fee  it  is  necessary  that  the  permittee  receive  a 
permit  from  the  supervisor  of  Liquor  Control,  and  the  only 
county  that  can  exact  a fee,  even  though  the  grocer  company 
be  doing  business  through  orders  in  a number  of  counties, 
is  the  one  in  which  the  premises  are  located. 

This  conclusion  is  further  strengthened  by  the 
words  contained  in  the  parentheses  "not  exceeding  one  and 
one-half  times  the  amount  by  this  act  required  to  be  paid 
into  the  state  treasury  for  such  state  permit  or  license". 


respectfully  submitted. 


0 LLIVJSh  V.'.  LQLiiM, 

assistant  attorney  General. 


APirrtLVivD : 


J Oiii*  J . hJjfl  aat  , Jr . , 

(acting)  attorney  General 


OSNznH 


SCHOOL:.  ) Person  must  possess  certain  quaxif  ? cati  uis 

l at  the  tine  of  his  election, and  if  acquires 
COUNTY  3UPUIIIITENDENT  ) then  after  his  election  but  before  he 

OF  SCHOOLS  : ) qualifies,  such  does  not  avail  him  of  anything. 


February  5,  1935, 


Hon,  T,  Ansel  Foucett 
rrosecutinr  Attorney 
Callaway  County 
Fulton,  Missouri 


Dear  I-*r,  Faucott: 


This  is  to  acknowledge  your  letter  of  January  29, 
1935,  wherein  you  inquire: 

"Does  a candidate  for  State  Superintend- 
ent of  fdhoolc  have  to  be  qualifies  at 
the  tine  of  his  ©loction,  or  nay  he 
q\;alify  after  his  election?  Assume  that 
a candidate  does  not  have  a certificate 
to  teach  at  the  tine  of  his  election  but 
acquires  one  subsequently  anc;  before  he 
asounies  the  duties  of  his  office," 


Section  9454,  R,  3.  Wo,  1920,,  in  part  provides  as 

follows: 

"There  is  hereby  creatod  the  office  of 
county  superintendent  of  public  schools 
in  each  and  every  county  in  the  state; 
i.  * v * -a  said  county  school  superin- 
tendent shall  be  at  least  twenty-four 
years  old,  a citizen  of  the  county, 
shall  have  taught  or  supervised  schools 
a3  his  chief  wore  during  at  least  two 
years  of  the  eight  years  next  preceding 
his  election  or  appointment;  or  shall 
have  spent  tho  two  years  next  preceding 
his  olection  or  appointment  as  a regular 
student  in  a state  teachers*  college  or 
univo  sity,  and  3 nail  at  the  tine  of  hl3 
oloction  hole  a diploma  from  one  of  the 
state  teachers  colio :.cs  or  sta  .o  univer- 
sity , or  shall-  hold  a 3tato~cerilflcaio, 
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county  ofl 
it;  * * * * *• 


"a.  thorlr.lnr  him  to  teach  In  the 
school”  of  . ilssouri.  or  i 
’I'rsfc  gSa»  ' 'T"~  ^ ' 

whlcK  He~ Is  super!-. r~r,  - - - 

All  county  school  superintendents  elected 
on  the  first  Tuesday  In  April,  1927,  and 
there after,  shall  hold  sold  offico  for 
a tern  of  four  years  fron  and  after  the 
first  Monday  in  July  following  their 
election,  or  until  their  successor  is 
elected  and  qualified,*  * * * *«**#," 


.Ve  invito  your  attention  to  the  underscored  part  of 
the  above  statute  as  it  determines  the  question  presentod. 

Section  9454,  supra,  states,  "and  shall  at  the  tine 
of  his  election  hold",  and  if  a person  did  not  hold  a diploma 
or  have  the  other  certificates  provided  for  at  the  date  of 
his  election,  then,  could  it  be  said  by  judicial  interpreta- 
tion that  the  words  "shall  at  the  tine  of  his  election"  be 
construed  to  moan  "shall  at  the  tine  of  his  taking  office?" 

In  other  words,  the  statute  prescribes  qualif ications  and 
says  that  the  candidate  shall  at  the  tine  of  his  election 
possess  them,  and  as  the  person  is  elected  in  April  and  does 
not  take  office  until  July,  would  that  person  be  permitted  to 
qualify  or  obtain  the  certificate  after  the  date  of  his 
oloctlon?  .e  think  not. 

The  words  "shall  at  the  time  of  his  election"  havo  been 
before  the  Supreme  Court  of  Liissouri  for  interpretation  in  the 
case  of  Stato  ex  rel.  ..eed  v.  Meek,  129  Mo,  431.  fte  quote  from 
said  case  (page  437): 

"IV.  This  brings  us  to  the  merits  of  the 
controversy,  and  the  question,  was  the 
defendant  eligible  to  the  office  of  county 
school  commissioner  to  which  ho  wa3  elect- 
ed, for  theproper  solution  of  which  we 
must  look  to  the  statute  governing  such 
cases.  The  qualifications  for  that  office 
are  prescribed  by  soctlon  3 -23,  Revised 
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"Statute,  1309,  which  reads  as  follows t 
'There  is  hereb/  created  the  office  of 
county  counis si oner  of  public  schools, 
who  shall  be  at  loast  twenty-one  years 
of  age,  a resident  of  the  county,  when 
elected,  for  at  least  one  yoar  prior  to 
such  election,  and  shall  hold  a certi- 
ficate entitling  hln  to  teach  In  the 
public  schools  of  such  county.  * * *• 

tjhile  t Is  statute  Is  rather  awkwardly 
worded,  and  soaowhat  difficult  of  con- 
struction, according  to  strict  gran:  atlcal 
r’.ilos,  thoro  oan  be  no  doubt  that  the 
legislature  intended  thereby  to  prescribe 
the  es:  ential  qualifications  which  a 
citizen  must  possess,  oither  to  be 
elected  legally  to  the  office  of  coraals- 
sioner  of  public  schools  or  in  order  to 
hold  that  office  after  having  been 
elected  thereto.  It  prosoribos  three 
qualifications,  he  oust  be  twenty- one 
year-  of  age.  He  oust  have  boen  a resi- 
dent of  the  county  not  loss  than  one  year. 
He  must  hold  a c rtificate  entitling  hln 
to  teach  the  public  schools  of  the  county, 
-hen  nrust  he  possess  these  qualifications? 
Tho  statute  returns  but  one  and  the  sane 
answer  to  each  and  all  of  then— ' when 
elected.* " 


\n0.  further. 


"The  defendant  adnlts  that  at  the  date  of 
tho  election  he  did  not  hold  a certificate 
entitling  hln  to  tdach  in  the  public 
schools  of  De  alb  county.  He  did  not, 
therefore,  possess  tho  requisite  qualifications 
to  be  elected  and  to  hold  the  office  by 
virtue  thereof  (State  ex  rel.  v.  Now  an,  91 
Ho.  445),  and  shows  no  legal  right  thereto 
against  the  inquiry  of  tho  state  in  this 
proceeding 
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Tbo  dissenting  opinion  by  Judge  -alker  in  the  case  of 
^tate  ox  inf*  Chinn,  * rosocuting  Attorney,  ex  rol.  Eotts  v. 
Hollo we 11,  233  S.  . 405-703,  contains  apt  language  concern- 
ing the  present  question,  to  quote  (page  704): 

",e  talas  no  account  of  certificates  grant- 
ed, if  any,  subsequent  to  appellant's 
eloction  as  county  superintendent,  as 
the  statute  is  mandatory  and  requires 
the  qualification  to  exist  at  the  tine  of 
her  election.  Section  11343,  li.  S.  1919; 

: tato  ex  rel.  oed  v.  Meek,  129  F!o.  loc* 
cit.  438,  31  S.  W.  913." 


e also  quoto  fron  the  case  of  State  ox  inf.  i^urgess 
v.  Hodge,  320  Ho*  877,  wherein  the  Suprene  Court  of  iiissouri, 
en  Dane,  page  802,  said: 


n<  * it  follows  that  on  April  5,  1927, 
the  date  respondent  was  elected,  the  full 
period  of  the  third  renewa.  granted  him 
had  not  expired,  and  at  the  tine  he  was 
olectod  he  had  a cortTTlcato  'cnElETlnr  hln 
£o  toach~Tn~T!Te~r)ubi  1c  school's  of  'darry 
3oux  ty  .7r  " 


Fron  the  above  it  is  our  opinion  that  a person  nust 
at  the  tine  of  his  cl  ction  hold  a diploroa  fron  one  of  the  state 
teachers'  colleges  or  state  University,  or  shall  hold  a state 
certificate  authorizing  him  to  teach  in  the  public  schools  of 
Missouri,  or  shall  hold  a first  grade  county  certificate 
authorizing  him  to  teach  in  the  co  mty  of  which  he  is  super- 
intendent, and  if  such  person  at  the  tine  of  his  election  does 
not  have  these  necessary  qualifications,  then  such  person  is 
not  qualified  to  be  superintendent  of  schools* 

It  follov/a  fron  what  has  boon  said  that  the  acquiring 
of  a certificate  after  the  election  and  before  the  taking  of 
office  would  not  qualify  the  person  seoking  office. 

Yours  very  truly. 


James  L.  ilornHostel 
Assistant  Attorney-General. 

APffiOVE  : 

.m  Mcr'TMira 
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STATE  BOARD  OF  L ALTH  ) Qualifications  to  practice  Chiropody. 
CHIROPODY  , > 


\ » 

January  3,  1935. 


State  Board  of  Health 
Jefferson  City,  Missouri 

Attention  of  Hr.  J.  J.  Ferns. 

Gentlemen: 

We  accnowledge  your  request  for  an  opinion  of  this 
office  made  orally  upon  the  following  matter: 

"May  the  State  board  of  Health  admit  to  ex- 
amination for  license,  a person  who  was 
engagea  in  the  practice  of  chiropody  prior 
to  the  enactment  of  the  Chiropody  Act,  if  he 
is  a person  of  twenty-one  years  of  age  and 
of  good  moral  character?" 

In  connection  with  this  request  we  have  examined  the 
memorandum  brief  prepared  by  J.  Henry  Caruthers.  We  deeply 
regret  that  we  cannot  agree  with  the  conclusions  reached  by 
Ur.  Caruthers  lr.  his  brief. 

Under  the  provisions  of  Section  9074  R.  3.  Mo.  1929, 
no  one  is  allowed  to  practice  chiropody  in  this  stats  without 
being  duly  licensed  so  to  do 

"•  • * "after  examination  conducted  by  sucn 
board  or  a committee  thereof."  • • 

Tills  law  became  effective  August  6,  1919,  ana  from  and  after 
that  date  it  was  unlawful  in  this  State  to  practice  chiropody 
without  a license  duly  issued  by  the  State  Board  of  Health.  Th 
Legislature  being  cognizant  of  the  fact  that  nany  who  were 
then  practicing  cniropody  in  this  state  ehoula  ce  permitted 
within  o-rtaln  limitations  to  continue  such  practices  and  to 
receive  a license  from  the  State  so  to  ao,  provided  by  what 
is  nos  section  »07c  R.  S.  Mo.  Ib29  that 

“Every  practitioner  of  chiropody,  twenty-one 
ye&re  of  age  or  over,  and  of  good  moral  char- 
acter, wno  shall  max e application  for  re- 
gistration before  the  first  da*  of  Octooer, 
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121SL.  *&£  £&a  SLSLUL  to  satisfaction 

of.  1M  board  that  h*  has  be*a  engaged  In  th$ 
practice  of chiropody  Ip  this  state  for  £ 
period  of  one  or  more  years  next  prior  to  the 
passage  of  this  law,  shall,  upon  payment  oT“ 
a fee  of  twenty-fire  dollars,  be  registered 
without  examination  and  shall  reoelve  In 
testimony  thereof  a certificate  signed  by  the 
chairman  and  secretary  of  said  board.  Appli- 
cations for  reglstr  tlon  shall  be  made  upon 
blanks  furnished  by  the  board  and  shall  be 
signed  and  sworn  to  by  the  applicant.  All 
fees  received  by  the  board  shall  once  a month 
be  paid  by  its  secretary  Into  the  treasury  of 
the  state. " 

Be  means  of  this  provision  those  who  had  practiced  chrlo- 
pody  In  this  State  could  by  complying  with  the  formalities  there 
provided,  become  licensed  without  examination.  By  thle  provision 
the  Legislature  provided  one  and  only  one  manner  in  which  chiropodists 
could  become  licensed  mho  had  no  additional  qualifications  but  could 
only  present  knowledge  and  experience  gained  from  actual  practice 
as  justifying  the  issuance  of  a license  to  them.  This  manner  was 
the  granting  of  a license  without  examination,  and  application  there- 
fore was  required  to  be  made  before  Ootober  1,  1919.  The  Legislature 
In  1 1 8 wisdom  established  definite  time  for  the  filing  of  these 
applications.  It  Is  not  at  all  difficult  to  understand  the  wisdom 
of  this  requirement.  In  the  following  section,  Section  9077,  It 
Is  provided: 

•Any  person  not  entitled  to  registration  as 
aforesaid,  who  shall  furnish  the  board  Vi  In 
satisfactory  proof  that  he  or  she  Is  twenty- 
one  years  of  age  or  over,  and  of  goodmoral 
character,  and  that  he  or  ehe  hae  received  at 
leaet  four  years'  high  school  training,  or 
the  equivalent  thereof,  ae  determined  by  the 
board,  and  hae  received  a diploma  or  certificate 
of  graduation  from  a recognized  school  of 
cMrocoay . having  a~mlnlaum  requirement  of  two 
scholastic  y ars,  embracing  at  leaet  nine 
months  of  Instruction  each  year,  a minimum 
total  of  teenty-elx  hundred  hours,  {hall  upon 
payment  of  fee  of  fifteen  dollars,  be  examined 
and  If  found  qualified,  shall  be  registered, 
and  shall  receive  In  testimony  thereof  a 
certificate  signed  by  the  ohairman  and  sec- 
retary of  the  board.  * 
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By  aeans  of  the  foregoing  3eotlon  one  who  is  not  entitled 
to  register  under  the  provisions  of  Ssotlon  9076  auet  take  the  ex- 
amination to  prove  hie  Qualifications  and  before  he  any  be  peraltted 
to  take  tne  examination  he  aust  furnish  satisfactory  proof  of  being 
twenty-one  years  of  age,  of  being  of  good  moral  ohar&cter,  of  having 
the  equivalent  of  four  years  high  school  education  and  the  possessor 
of  a diploma  Issued  oy  a recognised  school  of  Chiropody  requiring 
certain  lustructlon.  These  statutory  requirements  are  fixed  and 
definite  and  must  be  complied  with  by  eaoh  and  every  applicant  to 
take  the  examination.  It  is  apparent  that  the  Instant  subject 
is  not  one  "entitled  to  registration  as  aforesaid"  as  he  did  not 
Base  his  application  for  registration  under  the  provisions  of  Section 
9076  prior  to  October  1,  1919. 

While  It  is  true  that  the  Board  any  oonduct  examinations 
under  “such  rules  and  regulations  as  said  Board  may  determine"  still 
no  one  will  deny  that  the  board  doesnot  possess  the  power  to  adopt 
rules  and  regulations  contrary  to  specific  ststutory  provisions.  We 
cite  no  authorities  for  this  as  It  is  too  elementary  to  require  cita- 
tions of  authority.  Likewise,  it  la  only  when  a statute  le  ambiguous 
and  uncertain  that  rules  of  construction  may  be  applied.  In  the 
instant  case  the  provisions  of  the  law  are  dear,  leaving  no  rooa 
for  construction. 


C0H0LU3IQK. 


It  is  therefore  the  opinion  of  this  office  that  the  Board 
of  Health  cannot  lawfully  admit  to  examination  an  applicant  who  does 
not  possess  the  requirements  set  forth  in  Section  9077  R.  3.  Mo.  1929, 
to-wlt,  twenty-one  years  of  age,  good  moral  character,  the  equivalent 
of  four  years  high  school  training,  a diploma  of  graduation  from  a 
recognized  eo^ool  of  Chiropody  requiring  two  scholastic  years  of  nine 
months  each,  and  a minimum  total  of  2600  hours. 


Respect!  ly  submitted. 


approved: 


WALTSER 
Assistant  Attorney  General 


Hoy  mcaittkick , 

Attorney  General 
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TAXATION:  Property  of  local  council  of  Girl  Scouts  of. 
America  exempt. 


Lrs.  Clifford  ilscher, 
Commissioner  Girl  Scouts, 
1215  West  High  Street, 
Jefferson  City,  liissouri. 


Dear  krs.  fischer: 


fhis  department  is  in  receipt  of  your 
latter  of  December  20  requesting  an  opinion  as  to  the  fol- 
lowing; 


of  Missouri 


"The  Girl  jcout  Council  is 
requesting  an  opinion  as  to 
whether  or  not  the  property 
on  which  the  Girl  ^cout  Cabin 
is  situated  could  receive  an 
exemption  from  taxation.  The 
land  is  part  of  the  li.JU  of 
the  i;.'7.  of  Section  29,  Town- 
3hip  44,  Aange  11,  contains 
1~C7/100  acres,  and  is  assessed 
at  ^250.00.  'The  books  of  Cole 
County  show  assessments  of  , 4.06 
for  1953,  >3.91  for  1954,  and 
*3.13  for  1935. 

"The  Girl  Jcout  organization 
is  supported  by  public  subscrip- 
tion and  would  appreciate  your 
consideration. " 


oection  6 of  article  X of  the  Constitution 
provides: 

’ The  property , real  and  personal , 
of  the  state,  counties  and  other 
municipal  corporations,  and  ceme- 
teries, shall  be  exempt  from 
taxation.  Lots  in  incorporated 
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cities  ar  towns,  or  within 
one  mile  of  the  limits  of  any 
such  city  or  torn,  to  the  extent 
of  one  acre , and  lots  one  mile  or 
more  distant  from  such  cities  or 
towns,  to  the  extent  of  fire  acres, 
with  the  buildings  thereon,  may 
be  exempted  from  taxation,  when 
the  same  are  used  exclusively  for 
religious  worship,  for  schools, 
or  for  purposes  purely  charitable; 
also,  such  property,  real  or 
personal,  as  may  be  used  exclusively 
for  agricultural  or  horticultural 
societies:  Provided,  that  such 
exemption  shall  be  only  by  general 
law," 


section  9743,  R.o.  ko.  1929,  pessed  by  the  General 
assembly  pursuant  to  the  mandate  of  the  Constitution  provides: 

"The  following  subjects  are 
exempt  from  taxation:  first,  all 
persons  belonging  to  the  army  of 
the  United  states;  second,  lands 
and  lots,  public  buildings  and 
structures  with  their  furniture 
and  equipments,  belonging  to  the 
United  states;  third,  lands  and 
other  property  belonging  to  this 
state;  fourth,  lands  and  other 
property  belonging  to  any  city, 
oounty  or  other  municipal  corpora- 
tion in  this  state,  including 
market  houses,  town  halls  and 
other  public  structures,  with 
their  furniture  and  equipments 
and  all  public  squares  and  lots 
kept  open  for  health,  use  or 
ornament;  fifth,  lands  or  lots 
of  ground  granted  by  the  United 
states  or  this  state  to  any  county, 
city  or  town,  village  or  township, 
for  the  purpose  of  education,  until 
disposed  of  to  individuals  by  sale 
or  lease;  sixth,  lots  in  ineorpo- 
. rated  cities  or  towns,  or  within 

one  mile  of  the  limits  of  any  such 
city  or  town,  to  the  extent  of  one 
acre,  and  lots  one  mile  or  more 
distant  from  such  cities  or  towns, 
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to  the  extent  of  five  acres, 
with  the  buildings  thereon,  when 
the  same  are  used  exclusively  for 
religious  worship,  for  schools  or 
for  purposes  purely  charitable, 
shall  be  exempted  from  taxation 
for  state,  county  or  local  purposes." 


In  the  case  of  It.  Louis  Young  Men’s  Christian  nss'n. 
v.  Gehner,  47  S.7.  (2d)  775,  Judge  Cantt  said  (l.c.  777): 

"In  jtate  ex  rel.  v.  Gehner, 
supra,  uftar  reviewing  the 
authorities,  we  said:  'It  will 
therefore  be  seen  that  the  test 
for  tax  exemption  is  not  the 
number  of  good  purposes  to  which 
a building  may  be  put,  nor  the 
amount  of  good  derived  by  the 
general  public  in  the  operation 
of  such  purposes,  but  whether 
the  building  is  used  exclusively 
for  religious,  educational,  or 
charitable  purposes.  If  it  is 
used  for  one  or  more  commercial 
purposes,  it  is  not  exclusively 
used  for  the  exempted  purposes, 
but  is  subject  to  taxation." 

In  the  case  of  Camden  County  Council,  Boy  leouts  of 
Amerioa  v.  Bucks  County,  13  Pa.  D.  & C.  215,  the  Court  had  be- 
fore it  the  question  of  whether  or  not  the  property  belonging 
to  Camden  County  Council,  Boy  icouts  of  ijaerlca  was  exempt  from 
taxation  in  Pennsylvania.  The  Court  in  holding  the  property 
exempt  from  taxation,  said: 

"It  is  not  seriously  disputed 
that  the  petitioner  is  an  insti- 
tution of  purely  publlo  charity 
within  the  meaning  of  lection  I, 

Article  IX  of  the  Constitution 
of  iennayl vania,  * * * * « 


COKCUJUIOM 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  lots  belonging  to  the  Local  Counoil  of  the  Girl 
Jcouts  of  America,  located  in  incorporated  cities  or  towns  or 
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within  one  mile  of  the  limits  of  such  city  or  town,  to  the 
extent  of  one  acre,  and  lots  one  mile  or  more  distant  from 
such  cities  or  toms,  to  the  extent  of  fire  acres,  with  the 
buildings  thereon,  being  used  exclusively  for  charitable 
purposes  are  exempt  from  taxation  in  the  otate  of  Missouri. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  attorney  General 


APPROVED; 


aoV  KakiWAieii, 

Attorney  General. 


TAXATION  and  revenue: 

1 


House  Bill  124,  page  166  Laws  o*  Missouri 
Extra  session,  1933-34,  applicable  to  general 
personal  real  estate  of  cities  of  fourth 
class,  but  not  to  special  benefits. 


I 

January  9,  1935. 


rion.  Albert  L.  Fora 
Prosecuting  Attorney 
Dunklin  County 
Kenuett,  Missouri 


Dear  Mr.  Ford: 

In  reply  to  your  request  for  an  opinion  of  this  office 
>e  are  rendering  tae  following  opinion.  Your  request  reads 
in  part  as  follows; 

4 Tne  Treasurer  and  Ex-Officio  Collector  of 
this  Couaty  has  asked  we  to  get  an  opinion 
from  you  in  re*ara  to  Bouse  Bill  No.  1B4, 

• * « • • 

The  question  is  will  the  penalties  and  in- 
terest on  drainage,  levee  and  other  benefit 
taxes  apply  unaer  this  bill;  also,  city 
taxes,  both  real  and  personal  and  special 
benefit  assessment  taxes,  such  as  water 
worse  and  sewerage  tax*,  s.  * 

Hour e Bill  124  of  the  §7  Central  Assembly  in  vxtra  session, 
Is  found  at  page  166  Laws  of  Missouri  1953-34,  Extra  Session, 
and  reads  as  follows: 

"That  all  penalties  and  interest  on  personal 
and  Heal  Estate  T»xes,  delinquent  for  the  year 
1932  and  prior  years  snail  be  computed  after 
December  51,  1933,  on  the  ame  penalty  basis 
as  the  taxes  delinquent  for  the  year  1933  until 
paid. • 

We  shall  deal  with  your  questions  separately  as  follows: 
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1. 

aouax  bill  124  does  mot 

APPnY  TO  DRAINAGE  AND  LEVEE 

Bl&IriPl  

Oa  November  12,  1934,  this  office  leeuea  an  opinion  to  the 
Honorable  Charles  Young,  Treasurer  of  Livingston  County,  Missouri, 
wherein  the  following  oonoluslon  was  stated: 

a*  * • It  is  the  opinion  of  thl6  office  that 
houte  uill  124  of  the  Extra  Session  of  the 
57th  General  Assembly  as  enacted,  uoes  not 
yet  apply  to  or  lnolude  what  is  commonly  but 
erroneously  t-errr.ed  aw  'drainage  taxes.'* 

We  are  herewith  enclosing  to  you  a copy  of  this  opinion  so 
that  you  may  know  the  foundation  for  this  conclusion. 

II. 

hOUSE  BILL  124  APPLIES  TO  CITIES 

OF  THE  FOURTH  CLASS  OPERATING 

UNDER  ARTICLE  VIII  OF  CHAPTER 

38  R.  S.  MISSOURI  1928?  RESPECT- 
ING GEM  ARAL,  PERGONAL  AMD  REAL 

nua  iaiuh. 

douse  Bill  134  as  hereinbefore  quoted  is  a general  law 
beiug  couched  in  broad  and  general  terms.  It  applies  to  *all" 
penalties  end  interest  on  ‘personal  and  real  estate  taxes. * There 
is  nothing  in  the  act  to  Indicate  any  intention  to  Halt  its 
operation.  The  title  of  the  act  reads  as  follows: 

* AM  ACT  for  relieving  delinquent  taxpayers  whose 
taxes,  personal  or  real  estate,  were  delinquent 
for  the  year  1932,  and  prior  years,  and  provid- 
ing for  penalties  thereon  after  December  31, 

1933. * 

Tne  title  Indicates  the  relief  sought  to  be  affected.  There 
is  nothing  from  the  terms  of  the  act  from  which  we  are  to  gather 
that  any  class  of  delinquent  taxpayers  are  to  be  deprived  of  the 
benefit  of  the  provisions  of  the  lav.  The  remarks  of  Judge  Hays  in 
the  ease  of  State  ex  rel.  vs.  Kceln,  61  S.  W.7&0,  1.  c.  751,  are 
apropos: 
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•Before  going  into  the  constitutional  ques- 
tions involved,  it  may  be  sell  to  consider 
the  ourucise  of  Vo.  50  and  bow  and  upon  what 
it  eould  operate  if  valid.  Its  declared 
purpose  is  to  be  accepted  ae  true,  and  should 
be  effectuated  if  that  can  be  done  without 
offending  against  the  organic  lav.  This  pur- 
pose is  immediate  relief  from  delinquent  tax- 
es of  all  persons  on  whose  property  taxes  re- 
mains a delinquent  on  January  1,  1933,  as  shown 
on  the  official  tax  books  or  tax  bills.  Such 
relief  wa^  declared  to  consist  in  the  remission 
of  'penalties,  interest  ana  costs'  and  to  be 
conditioned  upon  the  payment  of  the  original 
(the  assisted  ana  levied)  amount  of  said  taxes 
as  chbjrgea. " 

House  Hi lx  134  is  a remedial  law  designed  to  afford  relief 
to  delinquent  taxpaye-is,  as  such  it  should  receive  liberal  inter- 
pretation ana  should  be  applied  where  it  will  affect  the  avowed 
intent  and  purpose  of  the  law.  The  terms  "personal"  and  "real 
estate"  taxes  have  no  peculiar  application  to  state  and  county  taxes 
and  are  applicable  to  city  taxes  as  well. 

An  examination  of  the  Senate  ana  House  Journal  of  the  57th 
General  Assembly  in  £xtxa  besslon  does  not  indicate  that  this  law 
was  to  have  a peculiar  or  limited  operation.  It  appears  from  the 
words  and  expressions  of  the  hegislattre  that  this  law  was  intended 
to  be  for  the  relief  of  all  delinquent  taxpayers  and  that  the  terms 
"personal"  ana  "real  estate"  taxes  should  not  be  limited  in  their 
operation  to  state  and  county  taxes. 

We  are  not  required  in  this  c&se  however  to  rely  solely 
upon  an  interpretation  of  House  Bill  134.  The  enforcement  of 
delinquent  taxes  in  cities  of  the  fourth  class  is  provided  for  in 
Section  5995  R.  S.  Mo.  1939.  This  section  reads  in  part  as  follows: 

"Upon  tne  first  day  of  January  of  each  year 
all  unpaid  city  taxes  shall  btcome  delinquent, 
and  the  taxes  upon  real  property  art  hereby 
made  a lien  thereon.  The  enforcement  of  all 
taxes  authorized  by  this  article  shall  be  made 
in  the  ame  manner  and  under  the  same  rules 
and  regulations  as  are  or  may  be  provided  by 
law  for  the  collection  and  enforcement  of  the 
payment  of  state  and  county  taxes,*  • • *• 


Hon.  Slbart  L.  Ford. 


January  8,  1835 


Under  till  a section  delinquent  oity  taxes  are  to  oe  enforoed 
in  tn<:  sane  manner  &au  under  tiie  sane  rules  and  regulations  as  nay 
os  provided  by  lav  for  the  collection  of  atate  and  county  taxes. 

This  sec  Hon  nas  Heretofore  been  held  to  adopt  tne  lav  respecting 
state  and  oounty  taxes,  Imposing  a penalty  of  12j»  per  annum  on 
1>  per  month  upon  all  taxes  paid  after  date  of  delinquencies. 

In  the  case  of  City  of  l/estport  ex  rel.  v.  jouee,  126  Mo. 

152.  the  plaintiff  obtained  interest  on  a tax  bill  issued  by  a 
city  of  the  fourth  class  bearing  interest  at  per  annua  as 
provided  under  the  general  lav  for  delinquent  atate  and  county  taxea. 
The  defendant  apparently  took  the  position  that  there  vas  no 
authority  for  the  collection  of  this  penalty  on  the  city  tax  bill. 
Upon  this  contention  the  Court  stated.  1.  c.  158: 

“Appellant's  point  as  to  the  rate  of  Interest 
charged  is  not  veil  taken.  Section  7605. 

Revised  Statutes  of  Missouri.  1889.  provides 
that,  as  to  state  and  oounty  taxes,  any  t&x- 
payer  vho  falls  to  pay  his  taxes  on  a fixed 
date  Is  chargeable  by  the  collector  vlth  a 
'penalty*  (sometimes  also  called  'Interest') 
of  one  per  cent,  per  month.  The  statute  calls 
this  an  'additional  tax,'  or  'penalty'.  Section 
1604,  Revised  Statutes  of  Missouri,  1889,  pro- 
vides that  the  payment  of  all  taxes  In  such  cities 
shall  be  enforced  by  the  collection  in  the  seme 
Banner  and  under  the  same  rules  and  regulations, 
as  stay  be  provided  by  lav,  for  collecting  and 
enforcing  the  payment  of  state  and  county  taxes. 

The  imposition  of  a penalty  is  a regulation 
for  toe  collection  cf  the  tax  and  ordinarily 
the  most  effective." 

As  in  the  foregoing  case  it  is  held  that  the  general  lave 
applying  to  penalties  on  delinquent  state  and  county  taxes  are 
applicable  to  delinquent  city  taxes  in  cities  of  the  fourth  olaas, 
it  necessarily  follows  that  House  Bill  124  being  n part  of  the 
general  lavs  respecting  delinquent  taxee  must  be  considered  as 
governing  the  collection  of  delinquent  city,  personal  and  real 
estate  taxes. 


&jm.p.asiL. 

It  le  therefore  the  opinion  of  tnle  office  that  House  Bill 
124  of  the  57thGenerai  Assembly  in  extra  Session,  applies  to  and 
governs  the  oaloulatlon  of  penalties  and  lntersst  on  delinqusut 
personal  and  real  estate  taxes  assessed  and  levied  by  cities  of 

the  fourth  class. 


Hon.  Elbert  L.  Ford 
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III. 

HOUSE  BILL  134  DOES  MOT  APPLY 
TO  SPECIAL  BEMEFIT  AS8ESSMEITS 
LEVIED  BY  CITIE8  OF  THE  FOURTH 

fihfcSLS. 

We  believe  tb  t the  rule  laid  down  la  the  opinion  referred 
to  under  point  one  of  thle  opinion  le  to  govern  the  oonoluelon  under 
thle  heading.  The  question  ae  to  whether  or  not  House  Bill  134  le 
applicable  to  any  given  tax  Is  to  be  determined  by  an  Issue  of 
fact.  to-wlt,  whether  the  tax  oonsldered  Is  In  truth  a general  tax 
or  whether  It  le  a special  benefit  aesessaent.  If  It  Is  an 
assessment  In  the  nature  of  a drainage  or  levee  district  assessment, 
to-wlt,  If  It  Is  assessed  against  the  specific  property  benefited  by 
the  Improvement  In  direct  proportion  to  the  amount  of  benefits 
received,  It  Is  to  be  oonsldered  as  a benefit  assessment  and  not 
as  a tax.  On  the  other  hand,  If  It  Is  a uniform  contribution  re- 
quired of  all  property  In  proportion  to  Its  valuation  It  Is  to  be 
oonsldered  as  within  the  term  "personal  and  real  estate"  taxes  and 
henee  any  tax  so  classified  would  be  affected  by  House  Bill  124. 

It  le  therefore  the  opinion  of  this  office  that  special 
benefit  assessments  levied  by  a city  of  the  fourth  class  are  not 
to  be  governed  by  the  provisions  of  House  Bill  124  enacted  by  the 
57th  General  Assembly  In  Extra  Session. 


approved: 


Respectfully  submitted 


*Y  0.  WALTMER  Jr., 
Assistant  Attorney  General 


D0Y  McIimiCI 
Attorney  General 


HC*:MM 

Eno. 


SHERIFF:  Sheriff  not  required  to  pay  for  lights , fuel , soap , 
etc . , furnished  prisoners  out  of  the  fees  allowed 
him  for  boarding  said  prisoners.  County  Court 
is  liable  for  purchases  of  necessary  supplies 
to  keep  the  .lall  in  ■•’•pod  and  sufficient  condition. 


honorable  albert  L.  lord 
Prosecuting  Attorney 
Ounklin  County 
riennett  Missouri 


January  17,  1935 


j«ar  S’r: 


This  will  acknowledge  receipt  of  your  letter 
of  January  B,  1936,  requesting  an  opinion,  which  reads 
as  follows: 


"I  received  today  the  following  letter 
from  the  County  Court. 

'rte,  the  County  Court,  wish  you  would 
get  us  an  opinion  as  to  who  should  pay 
the  fuel,  light  bills,  etc.  for  keeolng 
prisoners  in  the  County  Jail. 

The  County  pays  the  Sheriff  a stipulated 
amount  per  day  for  boarding  prisoners. 
Should  this  not  Include  lights,  fuel, 
soap,  laundry  and  all  Incidental  expenses? 

Please  give  us  this  opinion. ' 

I would  appreciate  It  If  you  would  ad- 
vise me  If  the  contract  for  boarding 
prisoners  with  the  rherlff  Includes 
all  the  Incidental  expenses  at  the  Jail. 

I assume  this  proposition  has  come  up 
In  some  other  County  and  you  probably 
have  an  opinion  already  written  on  this. 


Honorable  Elbert  L.  i?ord  -2-  January  17 , 19  35 


Please  advise  me  at  your  earliest 
convenience ." 


I. 

Section  11794  Revised  Statutes  Missouri  1929, 

provides : 

"Hereafter  sheriffs,  marshals  and  other 
officers  shall  be  allowed  for  f urnlshlng 
each  prisoner  with  board,  for  each  lay, 
such  slim,  not  exceeding  " seventy-five 
cents,  as  may  be  fixed  by  the  County 
court  of  each  county  and  by  the  municipal 
assembly  of  any  city  not  in  a county  In 
this  state;  Provided,  that  no  sheriff  shall 
contract  for  the  furnishing  of  such  board 
for  a price  less  than  that  fixed  by  the 
county  court." 


6 Corpus  Juris,  page  1130,  defines  'board'  as 
used  in  the  acove  section,  as  follows! 

"'fhat  which  is  served  at  the  board  or 
table,  food,  especially  meals  regularly 
furnished  for  pay,  sometimes  including 
lodging,  but  often,  as  in  table  board, 
day  board,  excluding  lodging. w 


we  are  of  the  opinion  that  the  fee  allowed  a 
sheriff  for  boarding  prisoners  is  his  compensation  for 
feeding  said  prisoners  and  he  is  not  required  to  pay  for 
lights,  fuel,  soap  and  other  Incidentals  for  his  prisoners 
out  of  the  fees  allowed  him  under  the  provisions  of  Sec- 
tion 11794,  supru# 

He 

Section  8524  Revised  Statutes  Missouri,  1929, 

provides* 


Honorable  albert  L.  xord 
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"There  shall  be  kept  and  maintained. 

In  food  and  sufficient  condition  and 
repair,  a common  Jail  in  each  county 
vithin  t is  state,  to  be  located  at 
the  permanent  seat  of  Justice  for  sueh 
county." 


taction  6526  Revised  Statutes  Missouri  1929,  reads 
as  follows: 

"The  sheriff  of  each  county  in  this 
state  shall  have  the  custody,  rule, 
keeping  and  charge  of  the  Jail  within 
his  county,  and  of  all  the  pri s oners 
in  such  Jail,  and  may  appoint  a Jailer 
under  him,  for  whose  conduct  he  shall 
be  responsible;  but  no  Justice  of  the 
peace  shall  act  as  Jailer,  or  keeper 
of  any  Jail,  durinr  the  time  he  shall 
act  as  such  Justice." 


The  Supreme  Court  has  on  numerous  occasions  held 
that  the  sheriff,  under  the  provisions  of  the  above  sec- 
tions, can  purchase  all  supplies  necessary  to  keep  the  Jail 
in  good  and  sufficient  condition,  which  Includes  sanitary 
conditions,  and  needs  no  order  of  the  county  court  to  ren- 
der the  county  liable  for  such  purchases. 

In  the  case  of  Harkreader  v.  Vernon  County  216  uio. 
699,  the  facts  were  as  follows;  the  Sheriff  of  Vernon 
County  brought  suit  against  the  county  in  three  counts,  the 
first  for  v246.15  for  gas  and  water  service  in  the  county 
Jail;  the  second  count  for  *18.00  for  stamps  used  in  his 
official  business  , and  the  third  count  for  *72.00  for  Jani- 
tor service  in  his  office,  all  of  which  sums  he  had  paid 
out  because  of  the  refusal  of  the  county  court  to  supply 
such  water,  gas.  Janitor  service  and  stamps  and  for  which 
he  demanded  and  was  refused  reimbursement.  He  obtained 

Judgment  on  each  count  and  Vernon  County  appealed.  The 
Supreme  Court  examined  the  Judgment  of  the  trial  court  and 
Judge  Lamm,  speaking  for  the  court,  at  1.  c.  page  708, said: 


Honorable  Albert  L.  i’’ord 
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"It  Is  written  In  the  statutes  that 
Jails  should  be  'kept  and  malnialned 
In  a good  and  sufficient  condition,' 
etc,  (H.  S*  1899, sec .8104) ,that  la, 
'good  and  sufficient*  In  a modern 
sanitary  sense,  having  an  eye  to  the 
sure  results  established  by  scientific 
Investigation  of  the  disease-breeding 
effects  of  filth  and  bad  air.  That 
statute  Is  broad  enough  to  cover  the 
extraordinary  condition  disclosed  by 
this  record. 

fie  are  driven  to  the  conclusion  there 
was  more  pique  than  principle  at  bottom 
In  the  action  of  the  county  court. 

Let  the  judgment  be  affirmed." 


In  the  case  of  Disinfecting  a Mfg.  Co.  v.  bates 
County  273  do.  1.  c.  page  305,  the  court  saldt 

"It  Is  not  doubted  that  the  statutes 
(Secs. 1571  and  1573, K.S. 1909)  and  the 
construction  thereof  by  this  court  In 
a case  to  an  extent  analogous  (Hark- 
reader  v.  Vernon  County,  216  Mo.696) 
furnish  authority  to  a sheriff  of  a 
county  to  purchase  such  articles  and 
supplies  as  are  requisite  and  neces- 
sary to  keep  and  maintain  the  county 
Jail  'in  good  and  sufficient  condition 
and  repair.'  " 


In  Sanitary  Co.  v.  Laclede  County  307  Mo.  1.  c . 
page  17  and  18,  the  court.  In  passing  on  the  authority 
of  the  sheriff  to  purchase  necessary  supplies  to  keep  the 
Jail  In  a sanitary  condition  and  render  the  county  liable 
for  such  purchases,  said: 


honorable  Albert  L.  l*’ord  -5- 
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"The  evidence  offered  by  plaintiff 
tended  to  sustain  Its  demand  and  need 
not  1*3  specially  noticed.  The  de- 
fendant offered  evidence  tending  to 
prove  that  the  sheriff,  upon  whose 
order  the  goods  were  sold  and  delivered, 
had  no  authority  to  order  the  same  and 
that  they  were  not  needed  or  necessary. 

This  might  be  a /ood  defense  In  so  far 
as  the  goods  sold  and  delivered  for  use 
at  the  court  house  and  poor  farm  are 
concerned.  Section  9507  requires  that 
the  agent  purchasing  supplies  for  the  county 
be  lawfully  authorized,  and  this  requirement 
Is  not  done  away  with, even  though  the  claim 
may  not  be  defeated,  because  the  prescrib- 
ed legal  steps  have  not  leen  followed.  No 
question  of  that  sort  can  be  successfully 
raised  as  to  any  part  of  the  goods  ordered 
for  and  used  at  the  county  jail.  Under 
faction  12549  the  jail  la  required  to 
be  kept  In  good  and  sufficient  condition, 
and  under  Section  12551  the  sheriff  of 
the  county  has  the  custody,  keeping  and 
charge  of  the  Jail.  He,  therefore,  has 
full  authority  to  purcEase  all  supplies’ 
necessary  to  keep  such  jaTl  In  ood  an? 
s vf  lolent  condition, which  Includes  sani- 
tary condition,  and  needed  no  authorlza- 
t ’on  by  the  county  court  to  render  the 
county  liable  for  purchases  for  such  "Tall 
for  sucE  purpose. (Harkrcader  v.  Vernon 
County,  2i6  Mo.  696.)  The  sheriff  tes- 
tified that  the  goods  were  needed  and 
used  at  the  court  house,  as  well  as  at 
the  Jail.  There  was  no  testimony  whatever 
tending  to  show  that  the  goods  ordered  were 
not  needed  at  the  jail.  Therefore,  the 
circuit  court  should  have  directed  a ver- 
dict for  plaintiff,  to  the  extent  that  such 
goods  wars  used  at  the  jail,  and  for  that 
reason  the  Judgment  in  defendants  favor 
cannot  be  sustained. " 


honorable  Libert  ». 
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-6- 


J anu ary  17,  1935 


«e  are  therefore  of  the  opinion  that  a 
sheriff  has  the  authority,  under  the  provisions  of 
Sections  6524  and  6526,  supra,  to  purchase  all 
necessary  supplies  necessary  to  keep  the  Jail  In 
good  and  sufficient  condition.  Including  lights, 
fuel  and  soap,  and  that  the  county  Is  liable  for 
such  purchases. 


Respectfully  sutmltted. 


OLLIV^H  tV  , *0L  H 

Assistant  Attorney  General 


APPHOV  JD: 


ftOY  iicKlTfhlC~ 
Attorney  Oeneral 


oakjlc 


COUNTY  SUPERINTENDENT)  county  superintendent  of  Schools  must  be 
OF  SCnOOLS:  i twenty-four  years  old  at  the  «ime  of  his 

election. 


March  11,  1935. 


Hon.  Tom  Foraker, 
principal 

Nashville  Public  school 
Nashville,  Missouri 


Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  letter  of  February 
26,  1935,  requesting  an  opinion  of  this  office,  reading  as 
follows: 


"I  am  aware  that  the  present  law  regarding  the 
qualifications  of  the  county  superintendent 
states  the  minimum  age  as  twenty  four. 

I have  ninety  hours  of  college  work,  am  te etching 
my  fifth  term,  hold  a First  Grade  County  Certi- 
ficate, but  I am  only  twenty  two  years  of  age. 

Is  there  any  possible  way  that  I could  be  ex- 
empted from  the  age  requirement?  If  I were 
elected,  could  the  election  be  contested? • 

section  9454  Revised  Statutes  of  Missouri  1529,  reads  in 
part  as  follows: 

"There  is  hereby  created  the  office  of  county 
super lntendent  of  public  schools  in  each  and 
every  county  in  the  state;  the  qualified  voters 
of  the  county  shall  elect  said  county  superin- 
tendent at  the  annual  district  school  meeting 
held  on  the  first  Tuesday  in  April,  1923,  and 
every  four  y are  thereafter;  said  couuty  school 
superintendent  shall  be  at  least  twenty-four 
years  old,  a citizen  of  the  county,  shall  have 
taught  or  supervised  schools  as  his  chief  work 
during  at  least  two  years  of  the  elgnt  years 
next  preceding  his  election  or  appointment;  or 


Hon 


Ton  Foraser 
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shall  hare  spent  the  two  years  next  preceding 
his  election  or  appolntaent  as  a regular 
student  in  a state  teachers'  oollege  or 
university,  and  shall  &t  the  time  of  his  election 
hold  a diploma  from  one  of  the  state  teachers 
colleges  or  state  uilversl  ty,  or  shall  hold  a 
state  certificate,  authorising  him  to  teach  in 
the  public  schools  of  Missouri,  or  shall  hold  a 
first  grade  county  certificate  authorising  him 
to  teach  in  the  county  of  wnloh  he  is  superinten- 
dent:* • • •« 

The  above  statute  is  plain  and  unambiguous  and  requires 
tnat  a County  Superintendent  of  Schools  shall  be  at  least  twenty- 
four  years  of  age. 

It  is  our  opinion  that  unless  you  are  at  least  twenty- 
four  years  of  age  you  would  not  be  qualified  to  hold  the  office  of 
County  Superintendent  of  Public  schools,  hence,  if  you  were 
elected  you  could  not  qualify  and  if  you  attempted  to  hold  the 
office  you  would  be  subject  to  ouster  proceedings. 


Tours  very  truly, 


James  L.  HornBostel, 
Assistant  Attorney  General 

approved: 


ROY  MdlTTRICK,- 
Attorney  General 

JLH:JET/MM. 


Cr  ROPRACTIC:  Only  one  way  provided  now  in  the  statute 

for  obtaining  license  to  practice 
chirporactic,  and  that  is  by  examination. 
The  provision  relative  to  licensing  those 
engaged  in  practice  before  act  passed 
has  expired. 


March  12,  1955. 


Honorable  Lawrence  J.  Fontana 
Member,  House  of  Representatives 
58th  Coneral  .vasembly 
Jefferson  City,  Missouri 


iear  Mr.  Fontana* 


This  is  to  acknowledge  your  letter  as  follows: 

"I  have  been  asked  by  my  brother. 

It.  Jerome  Fontana,  who  as  you  know 
is  Secretary  of  the  Chiropractic 
Board  for  an  opinion  on  the  follow- 
ing explained  case. 

A Kiss  Louise  Smdweg  of  St.  Louis, 
Missouri,  insists  that  she  has  the 
right  Ito  practice  chiropractic  in 
the  t- te  of  Missouri  because  she  was 
too  ill  to  appear  before  the  board  to 
obtain  her  license  in  1927. 

Miss  Sendweg’s  attorney  cites  Section 
35549,  Chapter  105  of  the  Revised 
statutes  of  Missouri,  whioh  he  says 
covers  kiss  £sndweg*8  case  in  so  much 
as  she  completed  her  school  work  in 
1925,  was  given  a diploma  by  the 
Missouri  Chiropractic  College  of  St. 

Louis,  Mo.,  and  was  supposably  to  have 
practiced  chiropractic  until  1927  at 
which  time  illness  prevented  her  from 
obta5  ning  a license  to  practice. 


Honorable  Lawrence  J.  Font m a 
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"a s Secretary  of  the  Chiropractic  Board 
my  brother  feels  that  he  owes  the 
chiropractic  prof eaa ion  the  right  to 
obtain  a legal  ruling  in  a case  of 
this  kind,  therefore,  ho  is  enclosing 
two  affidavits  which  were  given  to  him 
by  Miss  Sandweg  in  hopes  that  they  will 
help  to  clarify  the  situation." 


Chapter  103,  Revised  Statutes  of  Missouri,  1929, 
relates  to  ” Chiropractic"  and  provides  for  a State  Board  of 
Chiropractic  rxaminers.  Ahe  Chiropractic  Act  was  enacted 
by  the  54th  General  assembly  in  1927.  It  was  approved  by 
the  Governor  on  March  14,  1927,  and  went  into  effect  90 
days  thereafter.  Lection  13549  of  said  chapter  provides 
in  port  os  follows: 

"No  person  shell  enrage  in  the  prac- 
tice of  chiropractic  without  having 
first  recured  from  the  board  of  chiro- 
practlo  examiners  a license  as  provided 
in  this  chapter.  * * 

herefore,  since  the  effective  date  of  the  Act  (1927) 
no  person  could  engage  in  chiropractic  without  first  securing 
a license.  In  order  to  socure  a license  it  is  necessary  for 
the  applicant  to  possess  certain  ruRllflcations.  be  ~uote 
^rom  Lection  13549,  supra: 

"Any  person  desiring  to  procure  a v 

license  authorising  him  or  her  to 
practice  chiropractic  In  this  state 
shall  moke  ^plication  therefor  to  the 
board  on  a form  prescribed  thereby, 
giving  his  or  her  name,  sex,  age,  which 
shall  not  be  less  than  21  years,  name  of 
school  or  college  of  which  he  or  she  is 
a graduate,  and  shall  furnish  the  board 
satisfactory  evidence  of  preliminary 
education  as  re  ulred  in  this 
and  of  good  moral  character. 


Ch&D  t/  OX*  | 

etc." 


Hon,  Lawrence  J,  Fpntana 
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/f ter  furnishing  said  explication  to  the  Board 
the  above  sect  lor;  further  provides  that  an  examination  shall 
be  conducted,  namely: 

“The  board  shall  subject  all  appli- 
cants to  an  examination  in  the  follow- 
ing subjects:  anatomy,  physiology, 
symptomatology,  hygiene  and  sanltftlon, 
chiropractic  orthopedy,  pathology, 
principles  of  chiropractic,  chiropractic 
analysis,  and  practicsl  application  of 
their  knowledge  and  skill  in  chiropractic 
adjusting  and  nerve  tracing." 

If  an  applicant  "shall  correctly  answer  75  per  cent,  of  all 
questions  propour,  ad  in  such  examination,  md  who  shall  not 
fall  below  60  per  aent.  in  ny  one  subject,  a license  to 
practice  chiropractic"  shall  be  Issued  by  the  Board. 


Above  we  have  shown  that  every  person  to  praotloe 
chiropractic  must  have  a license  and  in  order  to  obtain  the 
license  must  possess  certain  ( ualifi cat ions  and  pass  an 
examination  satisfactory  to  the  Board,  However,  when  the  law 
went  into  effect  in  1927,  provision  was  mode  to  license 
those  already  engrged  in  the  practice  of  chiropractlo,  We 
further  cuote  from  section  1354P,  supra: 

"Provided,  that  persons  who  have  been 
engaged  in  the  praotlce  of  chiropractic 
for  a period  of  two  years  continuously 
prior  to  the  passage  cf  thla  chapter 
may  be  gr anted  a license  by  the  board 
upon  the  payment  of  the  required  fee, 
and  upon  satisfying  the  board  that  he 
or  she  is  a person  of  good  moral 
character,  Md  upon  meeting  such  other 
re'~uirenents  as  the  board  may  prescribe;" 

The  Board,  however,  was  limited  in  granting  a license 
to  a person  engaged  in  the  practice  of  chiropractic  contim^ously 
for  two  years  before  the  1927  law  was  passed, by  this  proviso 
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found  In  said  section,  to-wit: 

"Provided  further,  that  any  such 
porson,  who  has  practiced  chiro- 
practic for  such  period  of  two  years 
shall  yiply  for  such  license  within 
thirty  anya  fter  organisation  of 
the  first  board  of  chiropractic 
examiners: " 


section  13548,  K.  i.  Mo.  1929,  provides  in  part 
as  follows: 

"The  members  of  the  board  shall  meet 
and  organise  In  Jefferson  City* 

Missouri,  within  thirty  days  follow- 
ing their  appointment.  » » 


Thus,  when  the  1927  Let  went  into  effect  the  Dosrd 
was  organized  thirty  days  after  the  effective  date  thereof. 

And  the  persons  who  were  engaged  In  the  practice  of  chiropractic 
for  a period  of  two  years  before  the  Aet  went  Into  effect,  had 
only  thirty  days  pfter  such  organization  In  order  to  apply  to 
the  Board  for  a license  without  having  to  take  the  examination. 


CONCLUSION. 

You  state  that  a person  was  engaged  In  the  practice  of 
chiropractic  and  evidently  met  all  the  requirements  provided 
in  Section  13549,  supra,  and  could  have  been  admitted  without 
the  examination  had  she  applied  within  thirty  days  after  the 
organization  of  the  Board.  however,  she  failed  to  do  same 
because  of  illness.  We  find  no  exception  In  the  statute  and 
invite  your  attention  to  its  mandatory  provision,  "shall 
apply  for  such  license  within  thirty  days  after  the  organiza- 
tion of  the  first  board  of  chiropractic  examiners." 


YDe  conclude  and  it  is  our  opinion  that  the  person 
mentioned  in  your  letter  would  not  be  entitled  to  a license  to 
practice  chiropractic  unless  she  filed  an  application  and  took 


lion.  Lawrence  J.  Fontana 
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the  examination  as  reulred  for  other  applicants. 

*•  are  returning  herewith  copies  of  affidavits 
appended  to  your  letter. 


Yours  very  truly. 


Junes  L.  BomBostel 
Assistant  Attorney- General 


APPROVED: 


McKI 'TRICK 
Attorney-General 


JLH : EG 

iiics. 


CIRCUIT  CLERKS  • Retain  only  fees  taxed  ns  circuit  clerk  costs; 

to  retain  fees  earned  after  January  1,  1935; 
liability  of  county  for  circuit  clerk  fees;  county 
treasurer  shall  report  to  circuit  clerk  only  such 
fees  as  are  for  services  of  circuit  clerk. 


M y 7th,  1935 


Honorable  LTbert  L.  i ord 
rosecuting  -ttorney 
Dunklin  County 
Kennett,  Missouri 


bear  i lr : 

se  have  your  repuest  for  r-n  opinion  which  Is 
as  follows: 

"There  h<  s been  some  controversy  In  re- 
g-  r s to  whr  t fees  the  Circuit  Clerks 
are  entitled  to  since  the  enactment  of 
this  new  lew. 

"1  would  ar  predate  It  If  you  would  render 
me  nn  opinion  at  your  earliest  convenience 
as  to  construction  of  Section  11786  about 
*the  nggrerate  amount  of  fees  tbnt  any 
Clerk  of  the  Circuit  Court,  etc;1  as  to 
the  following: 

"1  - K->es  the  Circuit  Clerk  rebcin  only 
the  Circuit  Clerk  foes  he  collects  or  dooa 
It  Include  all  fees.  Including  Jury  and 
stenographer  fees  In  civil  cases  l 

"2  - Can  the  Clerk  retain  the  fees  in  civil 
c<-  ses  which  he  collects  In  oil  c^aes  v;  ere 
the  fees  accrued  In  s«me  prior  to  January  1, 
1935  otr  do  these  fees  go  Into  the  County 
Treasury? 

"3  - le  the  County  liable  for  Clerk  fees  in 
crl-ilm  1 Of  res  that  ere  terminated  after 
January  1,  1935? 

"4-  11  fees  «•  ccrued  in  criminal  cases  are 

paid  to  and  through  the  County  Iren  surer* s 


#2  - Honorable  Elbert  L.  Ford 


office,  Mnce  the  enactment  of  this  new 
law*  ho  shal  1 the  Trenstirer  report  the 

fe^s  lh  such  cases? 

• - To  the  County  Clerk  as  under  old 
law 

or 

? - To  the  Circuit  Court  Clerk  and  If 
to  the  Circuit  Clerk* s of  ice  what 
, fees  coes  the  Tre- surer  report  to 
the  Circuit  Clerk? 

"our  Circuit  Clerk  Interprets  this  law  r-nd 
your  opinion  of  the  above  date  ne  oermltting 
him  to  retain  the  Jury  and  stenographer  fees 
and  all  fees  which  he  collects  even  though 
they  accrued  prior  to  January  1,  193C.  ’!y 

op'nlon  is  adverse  to  hts  on  these  matters  and 
I have  so  at*  te’.  This  Is  rather  important  to 
the  Counties  and  Circuit  Clerks  In  this  ftate 
os  to  rdvt  fees  the  Circuit  Clerk  may  retain, 

I would  a pj  re  elate  you  rendering  this  opinion 
at  your  earliest  convenience," 


«e  shell  attempt  to  answer  your  Inquiry  in  the  order 
outlined  by  you. 


I. 

The  circuit  c le rk  retn In a only  su ch  fees 
as  ' re  compensa  TTon  ho  tlhe  circuit  clerk. 


/ s to  the  nature  and  character  of  fees  which  the 
circuit  clerk  is  entitle-  to  retain,  we  call  your  attention 
to  that  portion  of  section  117Q6,  Law**  Mo,  1933,  p,  369  whloh 
reads  In  part  as  follows: 

" rhe  aggregate  amount  of  fees  that  any  clerk 
of  the  Circuit  Court  under  'rtlcles  2 and  3 


HZ  • Honorable  -lbcrt  L.  Ford 


of  this  Chanter  shall  be  allowed  to  retain 
for  any  one  ye«jr 1 s ser\  lco  shall  not.  In 
any  cose  excec  the  amount  hereinafter  set 
out.  » * n 


Thus,  frorc  the  above  statute,  it  clearly  8p  ears 
that  the  circuit  clerk  la  entitled  to  retain  fees  for  his 
serv Ices#  If  fees  are  taxed  as  costs  for  other  purposes, 

then  such  fees  are  not  comnensn tlon  for  the  circuit  clerk. 

ltness  fees  are  taxed  as  costs  in  eases,  but  they  are  taxed 
rg  con-ensotlon  for  the  witnesses,  and  the  circuit  clerk 
would  not  unner  eny  circumstances  be  permitted  to  retain 
as  fees  for  his  services  witness  fees  taxed  as  now  provided 
by  lew. 

It  Is  true  the t under  the  provisions  of  Section 
8774  . • Mo.  19£9  that  there  Is  taxed  against  the  losing 

'«rty  rnd  collected  as  coats  the  su  of  twelve  dollars 
(.  12.00)  i'S  Jury  fees  which,  ns  the  statute  provides: 

B » when  collected,  shall  be  paid  Into 
the  county  treasury  to  the  credit  of  the 
county  revenue  fund|  * * * 


Also,  under  the  provisions  of  action  11724,  there 
Is  a fee  of  three  dollars  (s3.00)  t-xer  In  each  circuit  court 
cr sc  as  « steno^rhpher  fee  for  the  court  reporter,  but  this 
fee  under  the  statute  Is  to  be  collected  as  other  costs  and 
paid  by  tho  clerk  Into  the  county  treasury  for  the  purpose  of 
reimbursing  the  county  for  compensation  allowed  the  court  re- 
porter. 

It  is,  therefore,  the  opinion  of  this  office  that 
the  circuit  clerk  can  retain  only  such  fees  ns  are  t^xed  ra 
costs  for  services  of  the  circuit  clerk,  rnd  is  without 
authority  to  retain  any  fees  taxed  ns  costs  for  the  Jury  or 
court  reporter. 


n. 

The  cle^k  mny  rctr  In  only  such  fees  In 
ctvlT~ or  3Q3  rrhTcTi  nro  armed  by  the  clerk 
au.  sequent  to~"J>»nucry  1.  193^. 


#4  - Honorable  Gilbert  L.  Ford 


trior  t:  the  first  Monday  In  January,  1935,  the 
circuit  clerk  w-ai  paid  o salt  ry  under  the  provisions  of 
Section  11736  md  -action  11313,  R*  S*  Mo*  1929*  The 
clerks  taking  office  on  the  first  Monday  in  January,  1935 
rece'vo  compensation  for  their  services  under  the  provisions 
of  faction  11736,  Laws  Mo*  1933,  p,  369* 

r*lor  tio  the  first  Monday  In  J- nuary,  1935,  all 
fees  earned  by  the  circuit  clerk  belonged  tc  the  county* 

• hen  such  fees  were  eiirnec  the  title  to  a "me  nt  once  vested 
In  the  county,  re  nrdless  of  when  they  were  actually  collected* 
However,  the  1933  Legislature  amended  .action  11314,  Laws  Mo* 
1933,  p.  372,  end  recuirod  the  circuit  clerks  to  ray  all  fees 
In  excess  of  these  er^ltto : to  be  retained  by  them,  into  the 
county  treasury,  fees  thrt"‘nre  T* red  ns  cosTs,  i*or  the  ser- 
vices of  the  circuit  clerk,  after  the  first  Monday  in  January, 
1935  belong  to  thr  circuit  clerk  when  earned.  Thus,  fees  of 
the  circuit  clerk  er.rne  in  the  year  1935  belong  to  the  circuit 
clerk  regardless  of  whether  they  were  collected  In  1935  or  in 
1936* 

Ihis  precise  question  was  raised  in  Harrington  v* 

City  of  ct.  Louis {1391 ) , 107  Ko,  327,  wherein  the  court  com- 
mented upon  this  fhr.se  of  the  mntter,  l*c*  330: 

"The  l w Itself  divides  the  official  term 
Into  years  for  oil  the  purposes  of  applying 
the  limitation  ®s  to  the  amount  of  fees  which 
the  sheriff  may  retain*  Tiach  year  of  the 
Official  term  stm ds  by  Itself,  It  follows 
that  th<5  sheriff  must  render  n separate  ac- 
count of  receipts  and  expenses  for  each  year, 
hen  the  fees  for  the  particular  year  reach 
the  amount  of  vl0,900,  with  expenses  added,  the 
b'  lar.ee  must  be  paid  over  Vo  the  city*  Ihe 
excess  Of  one  year  cnnr.ot  be  c-  rrled  Lnto 
another  ye  nr  for  the  purpose  of  bringing  the 
fers  or  that  y err  up  to  .10,000,  with  deputy 
hire  added*  It  Is  not  the  object  of  this  low 
to  make  the  clear  compensation  of  the  sheriff 
^10,000,  per  annua*  Ris  compensation  for  each 
year  must  come  from  the  fees  end  emoluments  of 
the  office  for  that  year,  * 
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"with  this  result  It  is  proper  to  be  more 
expliolt  nB  to  what  feeamust  be  brought 
Into  ench  year**  account*  For  illustration 
we  will  take  the  first  year  of  the  first 
term  in  this  c«se.  The  receipts  for  that 
year  ^ill  be  composed  of  the  fees  end  emolu- 
ments earned  and  collected  during  thet  year, 
end*  also,  of  the  fees  end  emoluments  earned 
during  the  year,  but  collected  during  a sub- 
sequent year.  In  other  words,  the  fees  of 
a particular  year  are  those  earned  during 
that  year,  no  matter  when  collected.  It 
often  occurs  that  fe*s  and  coramiaslons  are 
earned  In  one  year  and  collar ted  in  a euc- 
ceoiing  year.  All  such  fees  md  commissions 
must  be  carried  into  the  account  of  the  year 
in  which  they  were  earned.  " 


I cm  enclosing  a copy  of  an  opinion  under  date 
of  February  8,  1935  written  by  James  L.  IIornBostel  of  this 
office,  which,  among;  other  things,  holds  that  the  circuit 
clerks  are  entitled  to  retain  only  the  fees  earned  each 
year  regardless  of  when  the  fees  ere  collected  That  is 
still  the  opinion  of  this  office. 


III. 

Countj.es  not  liable  to  the  rlxcult  clerk 
for  piarment' oi^  Zees  cEarr.eable  lo  the  bounty. 


Under  the  provisions  of  Section  3827,  R.  S.  Ho. 
1929,  when  n defendant  in  a criminal  esse  is  sentenced  to 
ray  a fine  or  to  the  county  jell,  the  county  becomes 
liable  for  the  costs  Incurred  on  the  pa**t  of  the  State. 
Under  ‘ eefclon  3328,  H.3.  Mo.  1929,  If  a defendant  is  ac- 
quitted in  a criminal  case  wherein  the  3ole  punishment  is 
not  by  imprisonment  in  the  penitentiary,  then  the  county 
becomes  liable  for  all  the  coats  in  the  case,  except  where 
the  prosecutor  is  required  by  law  to  pay  the  costa. 


#6  - Honorable  Libert  L.  ord 


Under  the  provisions  of  eotlon  3030,  the  lia- 
bility of  the  county  to  pey  costs  la  *e  follows: 

’'tVhon  such  proaocutlona  ore  commenced  by  o 
public  officer  whose  duty  It  Is  to  Insti- 
tute tb<i  anno,  «nd  the  defendant  la  ac- 
quitted, the  county  shell  pay  the  coats)  If 
ha  la  convicted,  end  unable  to  pay  the  costs 
the  oourty  shell  pay  ell  the  costs,  except 
such  as  were  Incurred  on  the  port  of  the  de- 
fendant 


The  1935  Legislature,  action  11814,  Laws  Mo.  1953, 
p.  372,  relieved  the  county  of  Its  liability  for  payment  of 
such  fees  cue  the  circuit  clerk  under  cost  bills  otherwise 
paid  by  the  eounty.  A copy  of  on  opinion  written  under  date 
of  February  8,  1955  by  Mr.  Jane a L.  HornBoatel  of  this  office, 
fully  covej  In*.'  thla  m tter.  Is  enclosed  herewith* 


IV. 

' e county  tro'  y..ror  shall  renart  to  the 
cl r cvf  ItTi e r k only  ~aucH~7eea  os  are~-wld 
Eo  the  county  Ere~  surer  Tor  ~ • T7~  < rvTces 

oT  tb  circuit  clerk. 


s pointed  out  above,  under  Joint  I of  this  o-' In  Ion, 
the  circuit  clerk  la  entitled  to  reto In  only  fees  earned  by 
the  circuit  clerk,  and  Is  not  entitled  to  retain  Jury  ar  stenographer 
fora  to  red  • f coats  In  cosea.  The  county  tren  mrer  should  re- 
port to  the  circuit  clerk  oil  feea  of  the  circuit  clerk  which 
ore  pole  to  the  county  treasurer. 


Your a very  truly. 


• . . WV  : 


PR/HKLH  . . Hr.A3.<* 

sslatm  t Attorney  Oene rcl 


siT'TcTrrrrr. — 


K.HlF 


COUNTY  COURTS : 


County  Court*  shall  return  to  county  school 
funds,  inooaes  and  rents  fro*  properties  fore- 
closed; Insurance  premiums  and  Incidental  ex- 
penses to  owning  said  properties  to  b e paid 
from  oounty  school  fund. 


Honorable  Elbert  L.  Ford 
Prosecuting  Attorney 
Kennett,  Missouri 


May  14,  1935. 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  whloh  reads  as  follows: 

"Mr.  T.  0.  Douglass,  Superintend- 
ent of  Public  9ohoole  of  this  County 
wrote  Mr.  King,  State  Superintendent 
of  Schools,  relative  to  the  County 
Court's  duty  in  reference  to  tho  in- 
come in  fora  of  rents,  eta.  from  cer- 
tain farms  and  olty  property  the 
County  has  acquired  by  moans  of  fore- 
closures on  County  Sohool  Fund  loans. 

"The  question  Mr.  Douglass  desires 
to  know  is  whether  or  not  such  rents 
and  incomes  from  such  foreclosures 
should  be  used  in  paying  Insurance 
premiums,  upkeep  and  other  expenses 
incidental  to  the  County  owning  said 
property  or  should  these  rents  and 
Incomes  be  paid  or  should  they  be  ap- 
portioned annually  to  sohool  districts. 

"Mr.  King  and  Mr.  Douglass  have  asked 
that  I request  of  you  an  opinion  govern- 
ing this  condition.  This  is  rather  an 
Important  question  because  during  the 
depression  the  County  Courts  over  the 
State  have  aoqulred  considerable  proper- 
ty by  reason  of  foreclosures  on  school 
fund  loans." 

"Please  let  me  have  this  opinion  at  your 
earliest  oonvenlenee." 


Hon.  Clbert  L 


Ford 
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Ve  direct  you  to  applicable  statutes.  3eotlon 
9245,  R.  S.  Mo.  1939,  provides  that  the  County  oourt  shall 
have  jurisdiction  of  the  county  school  fund  arising  froa 
any  source  whatever,  which  reads  as  follows: 

•whenever  any  oounty  In  this  state 
aay  have,  separate  and  spar  t froa 
the  township  funds,  any  public  school 
funa  arising  froa  any  source  what- 
ever, the  same  shall  be  under  the 
jurisdiction  of  the  oounty  court  of 
said  county,  who  shall  be  governed 
in  its  care  ana  investment  by  the 
same  rules  and  regulations  as  govern 
its  actions  in  the  township  funds  — 
the  proceeds  of  said  funds  to  be  col- 
lected annually  and  distributed  as 
provided  in  section  3257. " 


Section  9343,  R.  S.  Mo.  1939,  provides  that  it  is  the 
duty  of  the  several  oounty  courts  of  this  State  to  collect, 
preserve  and  securely  invdst  the  county  school  funds,  the 
incomes  of  which  shall  be  faithfully  appropriated  for  estab- 
lishing and  maintaining  free  public  schools.  This  section 
reads  as  follows: 

"It  is  hereby  made  the  duty  of  the 
several  county  courts  of  this  state 
to  diligently  collect,  preserve  and 
seoursly  invest,  at  the  highest  rate 
of  interest  that  can  be  obtained, 
not  exceeding  eight,  nor  less  than 
four  per  cent,  per  annua,  on  un- 
encumbered real  estate  security, 
worth  at  all  times  at  least  double 
the  sua  loaned  and  may,  in  its  dis- 
cretion, require  personal  seourlty 
in  addition  thereto,  the  prooeeds 
of  all  moneys,  stocks,  bonds  and 
other  property  belonging  to  the 
county  school  fund;  also,  the  net 
prooeeds  froa  the  sale  of  estrays; 
also,  the  dear  prooeeds  of  all 
penalties  and  forfeitures,  and  of  all 
fines  collected  in  the  several  coun- 
ties for  any  breach  of  the  penal  or 
military  laws  of  this  state,  and  all 
moneys  whioh  shall  be  paid  by  persons, 
as  an  equivalent  for  exemption  froa 
military  duty,  shall  belong  to  and 
be  securely  invested  and  saoredly 
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preserved  in  the  several  counties  as 
a oounty  publio  school  fund,  the  in- 
come of  which  fund  shall  be  collected 
annually  and  faithfully  appropriated 
for  establishing  and  maintaining  free 
publio  schools  in  the  several  counties 
of  this  state." 


Seotlon  S365,  H.  3.  Ho.  1939,  provides  that  the  county 
oourt  shall  have  authority  to  repossess  property  by  purohase 
in  its  name  or  by  someone  in  its  behalf;  that  after  having 
acquired  said  property,  as  provided,  may  appoint  an  agent  to 
take  charge  of,  rent  out  or  lease  or  otherwise  manage  the 
same  undST  the  direction  of  said  court.  This  section  reads: 

■ Whenever  any  property  heretofore  or 
hereafter  conveyed  in  trust  or  mort- 
gaged to  secure  the  payment  of  a loan 
of  school  funds  shall  be  ordered  to 
be  sold  under  the  provisions  of  this 
chapter,  or  oy  virtue  of  any  power 
in  such  conveyanee  in  trust  or  mort- 
gage contained,  the  county  oourt  hav- 
the  care  and  management  of  the 
school  fuad  or  funds  out  or  whloh  such 
loan  »ae  made  may,  in  Its  discretion 
i&JL  !£®  protection  of  the  interest  of 
th£  schools,  become,  through  its  agent 
thereto  duly  authorized,  a bidder,  on 
behalf  of  its  county,  at  the  sale  o?” 
such  property  as  aforesaid,  and  may 
chase,  take,  hold  and  manage  Tor 

lSi&  JiL  lh±  $2l2r 
sh ip  out  of  the  school  fund  of  which 
such  loan  wag  made,  or  in  its  own 
name  where  euch  loan  has  been  made  out 
of  the  general  school  funds,  the  prooer- 
ty  it  may  acquire  at  such  sale  aforesaid. 

The  county  court  of  any  countv  holding 
property  acquired  as  aforesaid  may  ap- 
point an  agent  to  take  charge  of,  rent 
out  or  lease  or  otherwise  manage  the 
ease,  under  the  direetlon  of  said  oourt; 
but  as  eoon  as  practioable,  and  in  the 
judgment  of  said  oourt  advantageous  to 
the  school  or  sohools  interested  therein, 
such  property  shall  be  resold  in  euoh 
manner  and  on  such  terms,  at  publio  or 
private  sale,  as  said  court  may  deem 
beet  for  the  interest  of  said  school  or 
schools;  and  the  money  realised  on  such 
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•ele,  after  the  payment  of  the  neces- 
sary expenses  thereof,  shall  became 
r>art  of  the  school  fund  out  of  ehloh 
the  original  loan  eas  made." 


In  the  case  of  Morrow  v.  Pike  County,  189  Mo.  61C, 
one  Mr.  Morrow  entered  into  an  agreement  with  the  county 
oourt  to  defend  the  county  regarding  two  different  eohool 
funds.  The  con tree t provided  that  he  was  to  be  paid  a cer- 
tain amount  were  he  successful  in  defending  the  county  re- 
garding said  school  funds  and  he  was.  The  county  oourt  is- 
sued a warrant  in  favor  of  Mr,  Morrow  for  $1350.00  to  be 
oaid  out  of  any  money  in  tne  treasury  appropriated  for  any 
ordinary  expenses  or  rejeoted  Watson  fund,  and  this  warrant 
was  oashed  by  b|la.  Then  he  later  spoiled  for  $1360.00  to 
be  paid  out  of  a permanent  fund  ae  per  contraot.  Nothing 
was  done  beyond  filing  of  his  claim.  Then  he  died.  The 
widow  as  executrix  then  sued  the  county. 


In  directing  from  what  fund  Mr,  Morrow  should  be 
paid,  the  oourt  oaid: 

*•••'•  It  will  be  seen  that  the  written 
contraot  does  not  provide  what  fund 
Mr.  Morrow's  compensation  should  be  paid 
from,  but  such  fund  is  wholly  left  to 
be  regulated  by  the  application  of  cor- 
rect principles  of  law.  The  oounty 
court,  however,  did  order  that  it 
should  be  paid  out  of  the  'permanent 
sohool  fund,'  thereby  meaning  either 
the  'county  public  sohool  fund,'  re- 
ferred to  in  Revised  Statutes  1899,  sec. 
9834,  or  meaning  the  account  which  was 
carried  on  the  oounty  books  as  the  'per- 
manent fund'  of  Watson  Seminary,  It 
matters  little  which  fund  was  referred 
to,  for  they  are  preoleely  the  same  in 
contemplation  of  law,  1.  e.,  the  per- 
manent fund  of  Watson  9emlnary  held  by 
the  county,  which  resulted  from  fines, 
penalties  and  forfeitures,  since  the 
reoeallng  of  1859,  aforesaid,  b seams 
in so  facto , and  eo  lnstantl  by  that  re- 
psai  a part  of  tKe  * oounty  public 
sohool  fund.'  The  countv  oourt  rooerlv 
placed  the  burden  of  protecting  this  fund 
u..on  the  fund  iteelf  and  this  arises  from 
the  following  propositions}  the  public 
school  fund  dose  not  belong  to  the  county 
in  a technical  sense.  It  is  a trust  fund, 
and  the  county  court  is  merely  a trustee 
to  carry  out  the  policy  defined  by  the  law- 
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making  power  in  relation  to  the  fund, 
(Ra/  Jouaty  to  use  v.  Bentley,  49  Mo. 
l.o.  343) i it  may  not  divert  the  general 
oounty  revenue  to  its  protection,  and, 
on  the  other  hand,  it  can  not  apply  the 
school  fund  to  the  payment  of  ordinary 
oounty  debts.  (Knox  County  v.  Hunolt, 

110  Mo.  1.  c.  75.)  But  it  is  funda- 
mental that,  conceding  the  right  to  aake 
the  contract  in  question,  the  burden  of 
protecting  the  trust  fund  should  fall 
upon  the  fund  Itself  on  vell-reoognised 
equitable  principles.  ••••• 


C0MCLU3I0H. 


In  light  of  the  foregoing,  we  are  of  the  opinion 
that  rents  and  incomes  from  pronerties  acquired  by  oounty 
court  should  be  returned  to  the  county  sohool  fund  for 
aoportionment  as  provided  In  Seotlon  9357,  R.  3.  Me.  1939. 
The  aot  of  acquiring  such  property  had  its  lnoeotlon  by 
a loan  from  the  county  school  fund  and  the  oounty  court 
is  charged,  under  the  provisions  of  the  statutes  above 
quoted,  with  sacredly  preserving  the  incomes  from  such 
funds.  In  this  case  the  rents  and  incomes  from  foreclosures 
belong  to  the  oounty  sohool  fund. 


Ve  further  conclude  that  if  the  payment  of  insurance 
premiums,  upkeep  and  Incidental  expenses  be  Incurred  in 
connection  with  nrotectlag  the  principal  that  had  lte  be- 
ginning in  the  county  echool  fund,  such  expenses  as  were 
necessarily  lnourred  from  owning  said  property  by  the  oounty 
court  must  ooae  from  the  fund  itself. 


Yours  very  truly. 


APPRO Y£0: 

RU33ELL  0.  STONE 
Assistant  Attorney- General. 

ROT  yoKITTRlCK  I 
Attorney-General . 
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CHIROPRACTIC: 


Board  may  only  revoke  licenses  for 
reasons  set  forth  in  Statute. 


fopteraber  5,  1935 


Dr,  Jerome  F.  Fontana,  Secretary 
State  Board  of  Chiropractic  Examiners 
2605  Chippewa  Stlraet 
St, Louis Missouri 


Dear  Dr,  i-ontana  i 


This  Is  to  acknowledge  your  letter  dated 
September  3,  1935  as  follows! 


'M  e would  appreciate  an  opinion  In 
regard  to  the  enclosed  advertisement. 

This  advertisement  Is  believed  by 
t I a Chiropractic  Board  to  be  un- 
ethical , as  It  Is  very  detrimental 
to  the  Chiropractic  Profession, 

#4  have  repeatedly  called  Dr .Counts' 
attention  to  these  facts,  but  he  has 
not  needed  our  advice  to  cease  this 
type  of  advertisement, 

nclosod  you  will  find  application, 
which  must  be  filled  In  and  signed 
by  every  applicant  applying  for  Li- 
cense to  practice  Chiropractic  In 
tils  State,  You  will  please  note 
question  IB  and  19  of  this  application, 

would, therefore,  appreciate  knowing 
what  powers  tnls  oard  may  exercise  in 
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compelling  Dr.  Counts  to  discontinue 
such  advertising." 


. Chapter  105  R.  S.  1929  pertains  to  "Chiro- 

practic - State  Board  of  Chlroprattlc  Examiners."  And 
Section  15549  of  said  chapter  provides , in  part,  as  follows  I 

"lo  person  shall  engage  In  the 
practice  of  chiropractic  without 
having  first  secured  from  the 
; oard  of  chiropractic  examiners 
& license  as  provided  In  this 
chapter.  Any  person  desiring  to 
procure  a license  authorising  him 
or  her  to  practice  chiropractic  In 
this  state  shall  make  application 
therefor  to  the  board  on  a form 
prescribed  thereby,  giving  his  or 
her  name,  sex,  age,  which  shall  not 
be  less  than  21  years,  name  of  school 
or  college  of  which  he  or  she  Is  a 
graduate,  and  shall  furnish  the 
board  satisfactory  evidence  of  pre- 
Hr, inary  education  as  required  In 
this  chapter,  and  of  good  moral 
character,  and  that  he  or  she  Is  a 
graduate  of  a chiropractic  school 
or  college  teaching  chiropractic  In 
accordance  with  the  requl reiser ta  of 
this  chapter*  * * * * * * 

Any  applicant  who  applies  for  examina- 
tion to  procure  a license  to  praetloe 
chiropractic,  and  who  has  matriculated 
In  a chiropractic  school  or  college 
after  the  passage  of  this  chapter , furnish 
satisfactory  evidence  of  their  pre- 
liminary educational  qualifications, 

• * * * « which  shall  be  construed  as 
the  maximum  requirements  for  qualifica- 
tions* *-**#****•##*.  e 

And  further, 

"The  board  shall  subject  all  applicants 
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to  an  examination  In  the  follow- 
ing subjects** * *  *****-..  .. 


Section  13552  of  said  chapter  pertains  to  the 
renewal  of  license  and  recording  thereof* 

Section  13553  provides , In  part*  a?  follows* 

"It  shall  be  the  duty  of  the  board 
of  chiropractic  examiners  to  care- 
fully Investigate  all  charges  of  Im- 
moral or  Illegal  actions  of  anyone 
to  whom  a llcenso  to  practice  chiro- 
practic In  this  state  has  been  Issued*  ” 

And  further, 

" fii-3  accused  shall  have  an  opportunity 
to  be  heard  to  answer  such  charges  In 
arson,  or  by  attorney,  and  If  upon 
Buch  hearing  It  shall  be  proven  beyond 
a reasonable  doubt  to  the  board,  that 
the  accused  Is  guilty  of  such  Immoral 
or  Illegal  action,  or  Is  addicted, or 
has  been  addicted,  during  a period  of 
the  past  six  months  to  the  use  of 
narcotics,  durgs,  or  Intoxicating 
liquors,  or  in  any  way  guilty  of  de- 
ception or  fraud  In  the  practice  of 
chiropractic,  or  of  shielding  anyone 
In  Immoral  practices,  criminal  or 
Illegal  actions,  or  Is  guilty  of  any 
criminal  or  Illegal  actions,  the 
board  snail  revoke  hls  license." 


*e  Invite  your  attention  to  the  fact  that 
nothing  Is  f o’  nd  In  the  chapter  pertaining  to  chiropractic 

that  gives  the  board  the  right  to  revoke  a person* s cer- 

tificate for  advertising*  Neither  do  we  believe  that 
an  applicant-  when  applying  for  a license  agrees  to 

refrain  from  advertising  and  after  securing  the  license 

acts  contrary  to  the  admissions  In  the  application, 
gives  the  board  any  rlrht  to  revoke  the  license  or  to 
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claim  that  the  license  was  procured  by  fraud.  *e  are 
of  said  opinion  because  the  statutes  do  not  giro  the 
board  the  power  to  determine  what  constitutes  proper  and 
improper  advertising.  however,  in  connection  with 
advertising,  we  believe  that  the  board  would  have  a right 
to  cause  a complaint  to  be  issued  to  anyone  advertising, 
if  said  advertising  was  a deception  or  fraud  in  the 
practice  of  chiropractic.  ihat  is  to  say,  that  the 
statute  (13553,  supra)  specifically  provides  that  the 
board  shall  have  a right  to  revoke  any  certificate  Issued 
if  the  licensee  was  "in  any  way  guilty  of  deception  or 
fraud  in  the  practice  of  chiropractic."  We  refuse  to 
comment  on  whether  or  not  the  copy  of  advertisement 
appended  to  your  letter  is  a fraud  or  deception  in  the 
practice  of  chiropractic,  because  that  would  be  a matter 
to  be  decided  by  the  board.  If  your  board  finds  as  a 
fact  that  such  advertising  is  a fraud  or  deception  in  the 
practice  of  chiropractic,  then  we  are  of  the  opinion 
that  you  would  have  a right  to  Issue  a complaint  to  the 
licensee  thus  advertising  and  conduct  an  Inquiry  to  the 
end  that  if  such  person  was  guilty  of  deception  or  fraud 
in  the  practice  or  chiropractic  that  his  or  her  license 
would  be  revoked. 


Yours  very  truly. 


James  L.  Ho  moos  tel 
Assistant  Attorney  General 


APPHOVhDs 


J6HN  H<VMN,'Jr. 

(Acting)  Attorney  General 
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(1)  Reciprocity  requirements; 

(2)  Actual  term  necessary  for  applicant  to 
attend  recognized  college  or  school  for 
chiropractic. 


October  2;  , 1935* 


Dr.  Jerome  F.  Fontana,  Secretary 
State  Board  of  Chiropractic  Examiners 
2605  Chippewa  Street 
St.  l/Oul s » Missouri 


Dear  sir : 


This  is  to  acknowledge  your  letter  dated 
October  17,  1935,  as  follows: 

"Wa  wduld  very  much  appreciate  your 
opinion  in  the  following  case: 

"iflfe  have  on  file  an  application  from 
one,  Jr,  Vincent  a,  Vacca,  who  is 
licenced  in  the  State  of  Iowa  and 
wishes  reciprocity  with  the  state  of 
Mlssouiri,  with  which  state  Missouri 
has  a reciprocal  agreement, 

"The  ajpplication  of  it.  Vacca  shows: 

"1.  That  he  has  graduated  from  the 
-aimer  School  of  hiropractic 
in  Jan  ary,  1933,  after  complet- 
ing his  course  of  3 years  of  6 
months  each,  uur  law  requires 
3 years  of  9 months  each, 

"2.  rhet  he  has  attended  2,421  class 
hojurs  of  60  minutes  each.  Our 
law  requires  2,045  hours  of  60 
minutes  each, 

”3.  That  he  has  not  practiced  in  the 
State  of  Iowa  after  receiving  his 
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license,  as  required  by  our  law, 
but  has  practiced  in  the  State 
of  Indiana  for  2 years  and  8 months 
without  a license. 

The  question  being,  can  a license  be 
granted  cr.  \acca  by  reciprocity  under 
the  acove  circumstances? 

"Another  question,  can  this  Board 
accept  an  application  for  examination 
or  reciprocity  if  the  a pelican t has 
the  required  number  of  hours,  but  has 
not  attended  a Cniroprac tic  College 
for  a period  of  3 years  of  9 months  each, 
as  required  by  our  law." 


Section  13549,  H.  S.  Mo.,  1929,  provides  in  part 
as  follows i 


"No  person  shall  engage  in  the  practice 
of  chiropractic  without  having  first 
secured  from  the  board  of  chiropractic 
examiners  a license  as  provided  in  this 
chapter . 

Said  section  further  provides: 

"any  ap  licant  who  applies  for  examina- 
tion to  procure  a license  to  practice 
chiropractic,  and  who  has  matriculated 
in  a chiropractic  school  or  college 
after  the  passa  e of  this  chapter,  * * 
Their  chiropractic  c our  so  shall  cover 
a period  of  not  le^s  than  three  years 
of  nine  months  each,  and  requiring 
actual  attendance  of  not  less  than 
2045  hour 8 and  which  shall  be  const -usd 
as  the  maximum  requirements  for 
qualifications  to  practice  chiropraotic 
under  this  chapter.  * * *" 


1. 
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.The  intent  of  the  Legislature  is  very  apparent 
in  that  it  fixed  the  number  of  years  and  months  and  hours 
that  an  applicant  must  attend  a chiropractic  school  or 
college  after  the  passage  of  the  Act,  and  also  placed  a 
limitation  on  the  board  by  providing  that  such  years, 
months  and  hours  v.ere  the  maximum  requirement  for  quali- 
fications; so  that  the  Board  cannot  increase  the  qualifi- 
cations as  to  the  chiropractic  course  of  instruction  in 
a school  or  collegb.  At  likewise  follows  that  the  appli- 
cant must  attend  three  years  of  nine  months  each  and 
actual  attendance  of  not  less  than  2,045  hours  in  a school 
or  college  in  order  to  be  qualified  as  to  the  chiropractic 
course  of  instruction. 

We  invite  your  attention  to  the  fact  that  the 
requirements  as  to  the  chiropractic  course  of  instruction 
only  prevail  as  to  those  seeking  to  be  licensed  after  the 
passage  of  the  chiropractic  act.  Said  act  was  passed  by 
the  Legislature  in  1927.  The  Legislature  knev.  that  at 
the  time  of  the  passage  of  said  act  that  there  were  oersons 
engaged  in  the  practice  of  chiropractic  and  also  students 
matriculated  in  colleges  or  schools  seeking  to  qualify 
for  practice  of  chiropractic.  Consequently,  the  legis- 
lature made  provision,  affecting  those  engaged  at  the  time 
of  the  nassa^e  of  the  act  in  the  practice  of  chiropractic, 
as  follows; 

"Provided,  that  persons  who  have 
been  en  jaged  in  the  practice  of 
chiropractic  for  a period  of  two 
years  continuously  prior  to  the 
passage  of  this  chapter  may  be 
granted  a license  by  the  board 
upon  the  payment  of  the  required 
fee,  and  upon  satisfying  the 
board  that  he  or  she  is  a person 
of  good  moral  character,  and  upon 
meetinj  such  other  requirements  as 
the  board  may  prescribe:  Provided 
further,  that  any  such  person,  who 
has  nracticed  chiropractic  for  such 
period  of  two  years  shall  apply  for 
such  license  within  thirty  days 
after  organization  of  the  first 
board  of  chiropractic  examiners:  w #*• 
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Montana 


It  1 6 tt>  be  noted  that  this  provision  Is  not 
now  of  any  force  and  effect  and  could  be  deleted  from  said 
section.  The  <-*eglslature  also  provided  a different  re- 
quirement of  chiropractic  cotirse  for  those  students  who 
wore  matriculated  in  colleges  or  schools  preparatory  to 
the  engaging  In  toe  practice  of  chiropractic,  providing 
as  follows: 

"Provided  further,  that  students 
who  are  matriculated  in  a properly 
recognized  chiropractic  school  or 
college  on  October  1,  1926,  and  who 
have  had  two  years  high  school  or 
its  equivalent  at  that  time,  shall 
be  admitted  to  examination  upon 
qualifying  with  three  years  of  six 
month*  each  actual  attendance  in 
such  School  or  college:  * *" 

This  provision  is  likewise  obsolete  and  of  no 
force  and  effect  *nd  was  inserted  presumably  in  said  section 
to  permit  those  students  who  were  attending  recognized 
chiropractic  colleges  or  schools,  which  at  that  time  only 
had  courses  of  st^idy  of  three  years  of  six  months  each,  to 
be  eligible  to  examination. 

however t at  the  present  time  it  is  our  opinion 
that  an  apnlicant  must  attend  a school  or  a college  that 
ha 8 a chiropractic  course  of  not  less  than  three  years  of 
nine  months  each  1 and  requiring  an  actual  attendance  of 
not  lees  than  2,045  hours. 


Section  13549,  ...  S.  1929,  also  has  a provision 
as  to  "reciprocity",  pi*oviding  as  follows: 

"Provided  fu  thcr,  that  the  board 
may  issue  a license  without  exami- 
nation to  persons  who  have  been 
regularly  licensed  to  practice 
chiropractic  in  any  other  state, 
territory,  or  the  District  of 
Columbia,  wherein  the  regulations 
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for  securing  such  license  are 
equivalent  to  those  required' In 
the  stiate  of  Missouri*  provided 
such  applicant  shall  furnish 
satirfactory  evidence  that  he  or 
she  has  continuously  practiced 
chiropractic  In  such  state* 
territory,  or~The  ul strict  of 
Columtlaj  at  least  one  year  after 


le  socurii 


such  Tlcense” 


The  facts  stated  in  your  letter  concerning  Lr.  Vacca 
show  that  he  was  licensed  to  practice  in  the  State  of  Iowa 
but  that  he  never  practiced  in  said  State  "at  least  one  year 
after  the  securxuj  of  such  license."  Therefore*  Dr.  Vacca 
would  not  be  the  subject  of  reciprocity  and  would  be  the 
saiae  as  a new  applicant,  which  would  require  three  years  of 
nine  months  each  and  2*045  hours  attendance  in  a recognised 
school  or  college  of  chiropractic. 

It  is  our  further  opinion  that  reciprocity  should 
be  with  states*  territories  or  the  District  of  Columbia  when 
the  requirements  of  such  are  equivalent  to  the  Missouri 
statutes*  which  means  that  such  states*  territories  or  District 
of  Columbia  must  have  a prescribed  chiropractic  course  of 
instruction  equal  to  or  greater  than  the  provisions  of  Section 
13649 , supra . 


Yours  very  truly* 


James  L.  Horn  do  s tel 
Assistant  Attorney-General 


APPROVED* 


JO HU  W.  HQPPMAR*  Jf . . 
(Acting)  Attorney- General • 


JLHtEG 


Sher iff 


Sheriff  has  authority  to  buy 
necessary  supplies  for  jail  but 
not  for  court  house  unless 
ordered  to  do  so  by  county  court. 


Mr.  Thomas  Gaines, 

Sheriff  of  Howard  Coiunty, 
Fayettf,  Missouri. 

Bear  Sir:- 


We  have  your  letter  of  November  26,  1934,  in  which 
is  contained  a request  for  an  opinion  as  follows: 

"I  would  like  to  ask  your  opinion  on  a point 
of  law  regarding  ay  office.  Who,  in  your  opinion,  has 
the  authority  to  do  the  buying  of  supplies  such  as  in- 
secticide, germicide,  soaps,  etc.  for  the  county  Jail 
and  court  house?  I would  appreciate  hearing  from  you 
at  your  convenience." 

Section  8526,  Revised  Statutes  of  Missouri,  1929,. 
provides  in  part  as  f allows :- 

"Sec.  8526.  Who  shall  be  jailer.— The 
sheriff  of  each  county  in  this  state  shall  have  the 
custody,  rule,  keeping  and  charge  of  the  jail  within 
his  county,  * * *•" 


Under  the  above  section  the  sheriff  is  empowered 
to  purchase  neoessary  supplies  for  use  in  the  jail.  For  instance, 
in  the  case  of  Kansas  City  Sanitary  Co.  v.  Laclede  County,  269  S.  W. 
395,  the  Supreme  Coiirt  of  Missouri,  at  page  398,  stated  as  follows: 

"Under  section  12549  the  Jail  is  required  to 
be  kept  in  good  and  sufficient  condition  and  under  sec- 
tion 12551  the  sheriff  has  the  custody,  keeping  and 
charge  of  the  jail.  He,  therefore,  has  full  authority 
to  purchase  all  supplies  necessary  to  keep  such  jail  in 
good  and  sufficient  condition,  whieh  includes  sanitary 
condition,  and  needed  no  authorization  by  the  county 
court  to  render  the  county  liable  for  purchases  for  such 
Jail  for  such  uuroose.  Hcrkreader  v.  Vernon  County, 

216  Mo.  696;  116* S.  W.  523." 


The  £ 

sections  8524  and  8J 


tetions  referred  to  are  the  same  sections  as 
16,  Revised  Statutes  of  Missouri,  1929. 


Ur.  Thomas  Gaines 


2 


January  4,  1935 


For  purchases  for  use  in  the  court  house,  however,  a different 
situation  arises,  the  county  court  having  control  thereof. 

Section  2078,  Revised  Statutes  of  Missouri,  1929,  provides  as 
follows : 

"Sec.  2078.  Shall  Control  County  Property. — 

The  said  court  shall  have  control  and  management  of  the 
property,  real  and  personal,  belonging  to  the  county, 
and  shall  have  power  and  authority  to  purohase,  lease 
or  receive  by  donation  any  property,  real  or  personal, 
for  the  use  and  benefit  of  the  county;  to  sell  and  cause 
to  be  oonveyed  any  real  estate,  goods  or  chattels  belonging 
to  the  oounty,  appropriating  the  proceeds  of  such  sale  to 
the  use  of  the  same,  and  to  audit  and  settle  all  demands 
against  the  county." 

Section  1870,  Revised  Statutes  of  Missouri,  1929,  provides 
as  follows: 

"Sec.  1870.  Duties  of  Sheriff s.— The  several 
sheriffs  shall  attend  each  court  held  in  their  counties, 
except  where  it  shall  otherwise  be  directed  by  law;  and 
it  shall  be  the  duty  of  the  officer  attending  any  court 
to  furnish  stationery,  fuel,  and  other  things  necessary 
for  the  use  of  the  oourt  whenever  ordered  by  the  court." 

The  Supreme  Court  of  Missouri  in  the  case  of  Kansas  City  Dis- 
infecting 9t  Mfg.  Co.  T.  Bates  County,  273  Mo.  300,  passed  squarely 
on  this  question.  In  that  oase  Judge  Faria  stated,  at  pages  305-6, 
as  follows: 

"It  1 8 not  doubted  that  the  statutes  (Secs.  1571 
and  1573,  R.  S«  1909)  and  the  construction  thereof  by  this 
oourt  in  a case  to  an  extent  analogous  (Harkreader  v.  Vernon 
County,  216  Mo.  696)  furnish  authority  to  a sheriff  of  a 
oounty  to  purchase  such  articles  and  supplies  as  are  requisite 
and  necessary  to  keep  and  maintain  the  county  jail  'in  good 
and  sufficient  condition  and  repair.'  But  such  authority, 
absent  an  order  of  the  oounty  court,  which  might  pro  hae  vice 
make  him  its  agent,  would  not  extend  to  purchases  made  for 
the  poor  house  or  the  poor  farm,  the  custody  and  control  of 
which  are  vested  by  statute  in  the  oounty  court,  and  not  in 
the  sheriff.  (Sec.  1343,  R.  S.  1909).  Likewise.  ~che 
oounty  court  is  by  statute  vested  with  the  control  of  the 


Hr.  Thomas  Gaines 


January  4th,  1935. 


-3- 


court  house  (Sec.  4081.  R.  S,  1909 J and  while  It  Is 
made  tFe  Auty~“of  the  sneriff  *to  furnish  fuel,  station- 
err  and  other  things  more  necessary  for  the  use  of  the 

^rr^(  szzrzm; r ;^i9o¥rr%is^trrs~^ii5i  t^a 

by  "tSe  appended  provision  directing  peHormance  thereof 
Twhenever  ordeife d by  the  court, * (Sec.  380^,  supra.) 

This  latter  conditional  duty  is  disassociated  from  con- 
trol of  the  promises  and  is  a general  one  which  the  sheriff 
owes  to  the  circuit  court,  to  the  prohate  court,  and  eTen 
to  the  county  aourt  itself,  though  the  latter  court  is  the 
general  statutory  contracting,  auditing  and  fiscal  agency 
of  the  county.  Clearly,  such  an  order  should  either  be 
express,  or  plainly  implied  from  the  necessities  of  the 
situation.** 


Sections  4081  and  3887,  Revised  Statutes  of  Mis- 
souri, 1909,  referred  to  in  the  above  quotation,  are  substantially 
Seotions  2078  and  1870,  Revised  Statutes  of  Missouri,  1929,  respec- 
tively. 

In  view  of  the  above  it  is  our  opinion  that  the 
sheriff  can  purchase  for  the  Jail  but  not  for  the  court  house.  If 
the  jail  is  in  the  court  house  the  sheriff  may  purchase  supplies  for 
use  only  in  that  part  of  the  eourt  house  devoted  to  use  as  a Jail. 


Very  truly  yours. 


CMHJr  :LC 


CH AS.  M.  HOWELL,  Jr. 
Assistant  Attorney  General 


APPROVED: 


Attorney  Generali. 


JK3KXFF3  - Fees  for  notifying  petit  Jury;  Fees  for  notifying 
Juoges  of  election;  officer  has  no  Jurisdiction 
outside  of  Uiseouxl;  Fees  for  delivering  ballots. 


\ 


February  4,  1955 


Honorable  /ho  .ns  3 nine  a,  Sheriff 
Howard  County 
^nyette,  Missouri 


oar  ir: 


In  rmswer  to  your  letter  of  January  14  , 
1935  for  an  opinion  on  four  separate  items , we  will, 
for  convenience,  subdivide  thia  opinion  and  answer 
each  item  separately.  Your  request  ia  ns  follows: 

"I  would  like  to  have  an  opinion  on 
the  following: 

"First:  After  drawing  petit  Jury, 
what  la  fee  for  notifying  thea? 

"Second:  After  Judges  of  election 
hove  been  drown,  who  notifies  them 
and  i^hst  is  the  fee? 

"Third:  Does  Constable  have  right 
to  ga  outside  of  State  for  a prisoner? 

"Fourth : .hat  would  be  a reasonable 

^ fee  for  Sheriff  delivering  ballots 

over  the  oounty  at  the  different  pre- 
cincts for  an  election,  as  statutes 
say  th©  county  court  shall  allow  a 
reasonable  fee. 

"An  ohinion  on  the  abowe  would  be 
greatly  aprreela ted,  sa  I want  to 
know  Just  what  the  duties  of  sheriff 
are,  and  also  the  fees.” 


#2  - Honorable  Thoms  a Gaines 


I. 

Fee  of  Sheriff  for  Notifying  Petit  Jury. 


In  answer  to  this,  we  cell  your  attention 
to  Section  8758.  R.  S.  Mo.  1929,  which  Imposes  the 
duty  upon  the  sheriff  to  notify  petit  Jurors  by  the 
following  language  * 

" » the  clerk  of  the  court  for  which 
the  Jhry  is  drawn  shall  immediately 
thereafter  issue  a summons  to  the 
sheriff  of  the  county,  directing  him 
to  summon  the  persons  thus  drawn  as 
petit  Jurors  * " 


For  the  above  service,  two  sections  of  tbs 
statute  are  involved.  Section  11789,  R.  S.  Mo.  1929 
and  fection  11791,  R.  S.  Mo.  1929. 

Section  11789  provides* 

’’Fees  of  sheriffs  shall  be  allowed 
for  tpelr  services  ns  follows* 

"For  su-nmonlng  a standing  Jury. ..$8*40 

"For  each  mile  actually  traveled  In 
serving  any  venire  summons,  writ,  sub- 
poena or  other  order  of  court  when 
served  more  than  five  miles  from  the 
place  where  the  court  la  held,  pro- 
vided that  such  mileage  shall  not  be 
charged  for  more  than  one  witness 
subpoenaed  or  venire  summons  or  other 
writ  (served  in  the  same  cause  on  the 
same  trip  .10* 


Section  11791  provides* 

"Sheriffs,  county  marshals  or  other 
officers  shall  be  allowed  fees  for 


3 - Honorable  Thoms  a Gaines 


their  services  in  c rim ins 1 oases 
and  for  all  proceedings  for  contempt 
or  attachment  as  follows: 

******* 

"For  summoning  a petit  Jury  and  calling 

same  at  the  trial*  •••••••  *?1*00” 


From  the  above  and  foregoing  statutes,  it  is 
apparent  that  the  Legislature  Intended  reasonable  com- 
pensation to  the  sheriff  for  sunmoning  a petit  Jury  of 
twenty-four  persons,  representatives  from  each  township 
in  the  county,  and  therefore  Intended  that  he  should  re- 
ceive the  fist  fee  of  £8*40  for  such  service,  and  did  not 
Intend  that  the  $1*00  fee  provided  for  in  Section  11791 
should  he  for  *ueh  service,  but  intended  that  the  $1*00 
fee  should  be  far  summoning  and  calling  the  petit  Jury  in 
court  on  each  day  of  court  in  which  the  petit  Jury  are 
required  to  he  present* 

It  la,  the ref or s,  the  opinion  of  this  office 
that  the  sheriff  is  entitled  to  a fee  of  cB*40  for  sum- 
moning the  panel  of  twenty-four  petit  Jurors,  plus  10/ 
per  mils  for  each  mile  necessarily  traveled  in  summoning 
said  Jury,  os  provided  fbr  in  .action  11789,  R*  S*  Ho* 
1929* 


II. 

What  are  the  sheriff1 a Feaa  for  Notifying 
Judges  of  election 


We  find  from  an  examination  of  the  statutory 
laws  of  this  state  that  a county  court  is  a court  of 
record,  Seotlon  1880,  R*  S*  Ko.  1929)  that  under  Section 
1344,  R*  S*  Mo*  1929  it  has  power  "to  issue  all  writs 
which  may  be  necessary  in  the  exercise"  of  its  respective 
Jurisdiction* 


#4  - Honorable  Thornes  3rinea 


Soot  ion  10209,  R.  5.  Mo.  1929  provides  that 
with  reference  to  the  election,  the  county  court  shall 
select  and  appoint  the  lumber  of  Judges  required  to  hold 
the  election,  taking  one-half  of  the  Judges  so  appointed 
from  each  of  the  lists  submitted  by  the  two  leading  po- 
litical parties. 

Section  10210,  R.  S.  Mo.  1929  provides  that 
before  the  Judges  enter  upon  the  duties  of  election  Judge, 
they  shall  take  an  oath  which  Is  set  out  In  detail  In  this 
seotlon.  The  law  provides  when  the  polls  shall  be  opened 
and  closed,  and  under  Section  10194,  R.  S.  Mo.  1929: 

"The  Judges  of  eaoh  election  here- 
after to  be  held,  general  or  municipal, 
shall  open  the  polls  at  six  o’ clock  In 
the  morning  Qnd  continue  them  open  un- 
til seven  (7)  o’clock  In  the  evening, 
unless  the  sun  shall  set  after  seven 
(7)  O'clock,  when  the  polls  shall  be 
kept  open  until  sunset,  * ” 


Under  the  1955  Laws,  p.  259,  It  Is  provided: 

"The  Judges  of  eleotlon  shall  designate 
two  of  their  number,  not  of  the  same 
party,  whose  duty  It  shall  be  to  have 
charge  of  the  ballots  and  to  furnish 
them  to  the  voters  in  the  manner  here- 
inafter provided.” 


A new  section,  Section  10211,  Laws  1955,  p.  259, 
also  provides  that  the  Judges  shall  appoint  clerks  of  elec- 
tion who, 

■ * before  entering  on  the  duties  of 
their  appointment,  shall  take  an  oath 
or  affirmation,  to  be  administered  by 
one  of  the  persons  appointed  or  elected 
Judges  of  the  eleotlon,  • " 


#5  - Honorable 


Thome  a Gaines 


It  la  apparent  from  the  above  and  foregoing 
synopsis  of  election  law  thut  the  Legislature,  by  the 
use  of  the  terns  "select  and  appoint"  found  In  Section 
10209,  H,  S.  Sfcu  1929,  meant  that  the  county  court 
should  notify  such  persons  of  the  action  of  the  county 
court  in  selecting  them  to  be  an  election  Judge,  although 
a specific  statute  on  this  matter  has  been  omitted  by  the 
Legislature*  It  has  been  made  the  duty  of  the  sheriff  to 
attend  each  court  held  in  his  county.  Section  1870,  H*  S* 
MO*  1929* 

Section  1845,  H*  S*  Mo*  1929,  In  part,  provides: 

"’.here  there  leno  sheriff  or  other 
minister  ini  officer  qualified  to 
act,  ^ the  court,  or  clerk  thereof 
In  vBO*;ion,  may  appoint  one  or  mere 
parsons  to  execute  its  process  and 
perform  any  other  duty  of  such  of- 
ficer, who  shall  be  entitled  to  such 
fees  for  their  services  in  each  cause 
as  are  allowed  by  law  to  sheriffs  in 
like  cases*" 


It  is  apparent  from  this  section  that  any  writ 
of  either  selection  or  election  of  any  election  Judge  by 
the  county  court  is  a matter  of  court  record  and  a proper 
notice  of  such  action  should  be  served  ”pon  the  olection 
Judge  so  selected*  It  was  not  tbe  intent  of  the  lawmakers 
that  tbs  county  court,  some  county  Judge  or  the  clerk  of  e 
county  court  should  attempt  to  serve  its  decisions  by  mall 
or  sane  other  method*  The  intention  was  to  have  the  sheriff 
in  attendance  on  the  county  court  to  serve  or  carry  out  any 
notices  or  any  other  matters  it  had  to  e erve,  and  for  such 
services  the  Legislature,  in  Section  11789,  3*  S*  Ho*  1929 
provided  a fee  of  fifty  cents  fbr  serving  every  notloe  or 
rule  of  court,  to  be  paid  to  the  sheriff,  and  also  mileage 
st  the  rate  of  ten  oents  per  mile  for  each  mile  actually 
traveled  in  serving  such  writ  or  notice* 


•6  - Honorable  Thomas  Ginas 


III. 

j»  t£  the  of  Constable  to  mtslde  of  : tate 

For  a i rlsoner. 


No  officer  of  the  State  of  Missouri  has  any 
Jurisdiction  or  authority  autslde  of  the  State  except 
such  ss  may  be  specifically  delegated  by  State  and  "ederal 
lav. 

In  this  connection,  ve  call  your  attention  to 
Sections  3537  and  3533,  K.  S.  »'o.  1929,  which  are  as  fol- 
lows: 

Section  3587: 

"tfhencvar  the  governor  of  thla  state 
shall  demand  a fugitive  from  Justice 
from  the  executive  of  another  state 
or  territory,  and  shall  have  received 
notice  tlhnt  such  fugitive  will  be  sur- 
rendered], he  shall  Issue  his  warrant, 
under  the  seal  of  the  state,  to  some 
messenger,  commanding,  him  to  receive 
such  fugitive  and  convey  him  to  the 
sheriff  of  the  county  in  which  the  of- 
fense vac  committed,  or  is  by  law  cog- 
nisable 


Section  5583: 

"The  expenses  which  may  accrue  under 
the  Inst  section,  being  first  as- 
certained to  the  satisfaction  of  the 
governor,  shall,  on  his  certificate, 
be  allowed  and  paid  out  of  the  state 
treasury,  as  other  demands  against  tho 
state." 


#7  • Honorable  Thomas  Grlnes 


You  vlll  note  that  the  sheriff  does  not  per* 
form  any  of  the  duties  of  messenger  in  any  official 
capacity  he  may  hold  in  the  State  of  Missouri,  tut  per- 
forms such  services  in  the  official  capacity  of  an  ap- 
pointed agent  or  messenger  of  the  Governor  of  the  State 
of  Missouri.  You  vlll  note  that  under  the  provisions 
of  Section  5588  that  before  any  expenses  can  be  allowed 
to  a messenger  they  must  meet  "the  satisfaction  of  the 
Governor".  In  State  ex  rel.  v.  Allen,  180  Mo.  27,  l.c. 
51,  the  court,  speaking  of  the  meaning  of  such  in  Sec- 
tion 5588,  R.  S.  Mo.  1929  (then  Section  2744,  R.  S. 
1399)  said: 

" * tho  duty  of  determining  the  ques- 
tion of  the  compensation  and  expenses 
of  such  messenger,  is  vested  solely  in 
the  Governor,  and  he  is  the  head  of  a 
co-orcinnte  branch  of  the  government, 
and  all  his  acts  as  suoh  are  in  that 
capacity,  and  henoe  he  esn  not  be  inter- 
fered with  in  the  discharge  of  his  duties 
by  the  courts.  The  relator  has  performed 
a service  for  vhlch  he  is  entitled  to  be 
paid.  " But  this  court  has  no  power  in 
the  ; retnlsoo.  The  Governor  alone  has  the 
power  to  determine  how  much  shall  be  paid, 
and  to  or. or  it  paid.  Until  he  does  so 
the  udltor  can  not  lawfully  issue  a war- 
rant therefor." 


A constable  or  any  other  person  could  be  selected 
by  the  Governor  npd  appointed  as  a messenger,  and  when  ao 
selected  ecomes  the  agent  of  the  State  of  Missouri  for  the 
performance  of  such  duties  ns  ere  delegated  to  messengers. 

Ihe  constable  in  hhnt  situation  would  not  perform  any  duties 
by  virtue  of  being  constable,  but  by  virtue  of  having  been 
appointed  messenger  of  the  Governor  of  the  state. 

Furthermore,  under  the  provisions  of  Section  11405, 
R.  S.  Mo.  1929  relating  to  the  duties  of  the  State  Auditor, 
the  expense  accounts  of  a messenger  of  the  Governor  in  re- 
turning s fugitive  to  the  State  of  Missouri  cannot  be  paid 


#8  - Honorable  Thomas  Gaines 


xmt  11  the  head  of  the  department  (the  Governor)  shall  fix 
the  expense  account  at  a Just  and  reasonable  figure* 

It  is,  therefore,  the  opinion  of  this  office 
that  no  officer  has  a right  to  go  beyond  the  boundaries 
of  the  State  for  the  purpose  of  returning  a prisoner  to 
this  State  for  trial  except  where  such  officer,  sheriff, 
constable,  or  other  parson.  Is  appointed  a messenger  by 
the  Governor*  K0  compensation  la  fixed  for  such  duty, 
except  that  which  the  Governor  may  see  fit  to  allow* 


IV. 

Fees  of  Sheriff  for  Delivering  Ballots 

Under  tjhe  provisions  of  Section  10805,  R*  S*  Mo* 
1029,  ballots  prior  to  the  eleotlon  shall  be  delivered  to 
the  Judges  of  the  election  of  each  election  district  In  the 
county  by  the  sheriff#  who  shall  be  allowed  a res  son  a ble 
com  enaction  for  his  services,  to  be  provided  tor  by  tYe 
county  court*  The  question  of  what  constitutes  a reasonable 
com  ensntion  Is  a wetter  of  fact  for  the  county  court  and 
the  sheriff  to  seLtle  between  themselves*  In  the  event  the 
sheriff  presents  * bill  In  a specific  amount  for  such 
"reasonable  services",  the  county  court  does  not  allow  It, 
an  ample  remedy  1$  provided  by  Saotlon  2093,  il*  S*  Mo*  1929 
giving  the  right  to  the  sheriff  to  appeal  to  the  circuit 
court  from  the  decision  of  the  county  court  denying  hla  ac- 
count for  services* 


APPROVED* 


Respectfully  submitted. 


FRAHKLIR  E.  REA  GAM 
Assistant  Attorney  General 


ROY  McKITTRICK 
Attorney  Orneral* 
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BOARD  OF  PHARMACY;  Drug*,  medioines,  ohtmi<*ala  and  poison* 

must  be  sold  by  a lioensed  pharmacist 
or  assistant  pharmacist  — with  certain 
exceptions. 


March  36,  1935. 


Hon.  Newt.  Gardner 
Secretary 
Bo-rd  of  Pharnacy 
State  of  Missouri 
1700  West  39th  3treet 
Kansas  Oity,  Missouri 


Dear  Sirs 


This  i 8 to  acknowledge  receipt  of  your  letter 
of  recent  date  enclosing  a copy  of  an  opinion  given  by 
the  Missouri  Board  of  Pharmacy.  Tour  letter  and  enclosure 
reads  as  follows: 

"Enclosed  find  cony  of  the  opinion 
of  the  Pure  Food  and  Drug  Department 
and  the  Missouri  3tate  Board  of  Phar- 
macy in  regard  to  restricting  various 
drug  store  merchandise  for  sale  in 
various  places  in  the  state  of  Mis- 
souri . 

■Would  appreciate  your  giving  us  your 
opinion  as  to  whether  these  products 
should  be  sold  under  this  classifica- 
tion relating  to  the  pharmacy  lavs  in 
the  state  of  Missouri. 

■Thanking  you  in  advaneefor  your  reply." 


- Enclosure  - 

"February  26,  1935. 


Mr.  Jerome  Eisner 

401  Broadway 

New  York  City,  iisw  York. 

Dear  Mr.  Eisner: 

•The  Pure  Food  and  Drug  Department  and  the 
State  Board  of  Pharmacy  of  Miesouri  which 
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enforces  the  oharmacy  laws  reoorte  that 
these  lave  restrict  the  sale  of  common 
household  drug  product a to  lloensed  ohar- 
maciste  and  lloensed  pharmacies  and  the 
following  may  not  be  sold  In  Missouri  by 
variety  stores  and  other  general  merchants. 

Aromatic  Spirits  of  Ammonia:  Asperln; 
bicarbonate  of  Soda;  Borlo  Acid  oint- 
ment; Castor  Oil:  Ensom  Salt;  Essence 
of  Peppermint;  Glycerine;  Gum  Camphor; 
Peroxide  of  Hydrogen;  Rubbln  Aloohol; 
>-,7eet  Spirits  of  Mitre;  Tlnoture  of  Io- 
dine. 

The  following  may  be  sold  by  war 1 sty  stores 
and  other  general  merchants.  Mo  permit  or 
license  is  required. 

THE  FOLLOWIN'!  COMMON  HOUSEHOLD  DRUG 
PRODUCTS I 

(a)  Adhesive  Tane;  Liquid  Inhalants;  Mer- 
curochrome;  Milk  of  Magnesia;  Nose 
Drops;  Petroleum  Jelly;  Styptic  Pen- 
cils; Witch  Hazel . 

(b)  Non-narcotic,  proprietary  prepara- 
tions and  remedies  In  original  and 
unbroken  packages. 

(o)  'Parle  Green,  lead  arsenate,  or  other 
poisonous  substances  or  mixtures  of 
poisonous  substances,  in  unbroken  naek- 
a ee,  for  use  in  the  arte  €x  for  in- 
secticides purposes,  provided  they  bear 
^ label  with  the  name  or  names  of  such 

Eo  iso  no  us  substances,  and  the  word 
POISON”  and  the  names  of  at  least  two 
readily  obtainable  antidotes  with  di- 
rections for  their  administration.' 

NCTf 

The  following  may  be  sold  by  variety 
stores  and  ocher  general  merchants: 
Lysol,  menthol a turn,  ungentine. 

Your 8 very  truly, 

MISSOURI  BOARD  OF  PHARMACY 

BY 

NGJMP.  51UPWttLPy. « 
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Artlole  X,  Chapter  94,  of  the  Revised  Statutes  of 
Missouri,  1939,  pertains  to  lavs  In  regard  to  druggists 
and  pharmacists  and  the  State  Board  of  Pharmacy.  -Section 
13140  of  said  artiole  makes  It  unlawful  for  any  person  not 
lloensed  as  a oUar.ic.clst  to  oonduot  or  manage  a pharmacy 
or  other  place  of  business  for  the  retailing  of  any  drugs, 
medicines,  ehealoals  or  poisons:  or  for  any  person  not  ll- 
oensed as  a pharmacist  or  assistant  pharmacist  to  compound, 
dispense  or  sell  at  retail  any  drug,  ohemloal,  phison  or 
pharmaoeutieal  preparation.  3ald  section  reads  as  follows i 

"It  shall  be  unlawful  for  any  person 
not  lloensed  as  a pharmacist  within 
the  meaning  of  this  ohapter  to  conduit 
or  manage  any  pharmacy,  drug  or  chemi- 
cal store,  apotheoary  shop  or  other 
place  of  business  for  the  retailing, 
compounding  or  dispensing  of  any  drugs, 
medicines,  chemicals  or  poisons,  or 
for  the  compounding  of  physicians*  pre- 
ncr lotions,  or  to  keep  exposed  for  tele, 
at  retail,  any  drugs,  medicines,  eheml- 
eals  or  poisons,  except  ae  hereinafter 
provided,  or  for  any  person  not  lloensed 
at  a pharmacist  or  assistant  pharmacist 
within  the  meaning  of  this  chapter  to 
co  i >cund,  dispense  or  sell  at  retail 
any  drug,  ohemloal,  poison  or  phariaar- 
ceutioal  preparation  upon  the  prescrip- 
tion of  a physician  or  otherwise,  or  to 
compound  pnyslolans*  prescriptions,  ex- 
cept as  an  aid  to  or  under  the  supervi- 
sion of  a person  licensed  ae  a pharma- 
olet  under  this  chapter.  And  It  shall 
be  unlawful  for  any  owner  or  manager 
of  a pharmacy  or  drug  store,  or  other 
plaee  of  business,  to  cause  or  permit 
any  other  than  a person  licensed  as  a 
pharmacist  or  assistant  pharmacist  to 
co  r>ound,  dispense  or  tell,  at  retail, 
any  drug,  medicine  or  poison,  except 

as  an  aid  to  or  under  the  supervision 
of  a person  lloensed  ae  a pharmacist 
or  assistant  oharmaolst:  Provided,  how- 
ever. that  nothing  in  this  section 
shall  be  construed  to  interfere  with  any 
legally  registered  practitioner  of  medi- 
cine or  dentistry  in  the  compounding  or 
dispensing  of  his  own  prescriptions,  nor 
with  the  exclusively  wholesale  business 
of  any  dealer  who  shall  be  lloensed  as 
a pharmacist  or  who  shall  keep  in  his  em- 


Hon.  Newt.  Gardner 


3/36/35 


ploy  at  least  one  person  who  Is  li- 
censed as  a pharmacist,  nor  with  the 
orle  of  poisonous  substances  which  are 
sold  exclusively  for  use  in  the  arts, 
or  for  use  as  insecticides,  when  such 
substances  are  sold  in  unbroken  pack- 
er as  bearing  a lable  caving  plainly 
printed  upon  it  the  name  of  the  con- 
tents, the  word  poison  ana  the  na nee 
of  at  least  two  readily  obtainable 
antidotes:  Provided  further,  that  in 
any*  village  o:  not  sort  than  fire  hun- 
dred inhabitants,  where  there  la  no 
person  licensed  as  & pharmacist  within 
leas  than  two  miles  of  such  village, 
the  board  of  pharmacy  may  grant  to  any 
person  who  is  licensed  as  asslstt&t 
pharmacist  a permit  to  oonduot  a drug 
store  or  ohaniacy  in  such  village, 
ihioh  permit  shall  not  be  valid  In  any 
other  village  than  the  one  for  which 
it  was  granted,  and  shall  cease  and  ter- 
minate when  the  population  of  the  vil- 
lage for  which  such  permit  was  granted 
shall  beoome  greater  than  five  hundred: 
Provided,  however,  that  nothing  In  this 
section  8h  11  be  so  eons trued  as  to  ap- 
ply to  the  sale  of  patent  and  proprie- 
tary medicines,  and  in  any  locality 
where  there  is  no  licensed  pharmaolst 
or  assistant  pharmacist,  the  ordinary 
household  remedies  and  such  drugs  or 
medicines  as  may  be  specified  by  the 
board  of  pharmacy  shall  be  permitted  to 
be  sold  by  those  engaged  in  the  sale  of 
general  merchandise:  Provided  further, 
that  nothing  in  this  section  sV-11  be 
so  oonstrued  as  to  prevent  any  person, 
fin*  or  oorporatlon  from  owning  a phar- 
maoy,  drug  or  chemical  at  are  or  apothe- 
cary shop,  providing  such  pharmacy,  drug 
or  chemical  store  or  apothecary  shop 
shell  be  in  charge  of  a licensed  pharma- 
cist." 


Section  13148  of  said  article  provides  in  cart  as  fol- 
lows: 

■The  board  of  phar.sacy  shall  have  a oom- 
mon  seal,  and  shall  have  power  to  adopt 
such  rules  and  by-laws  not  inconsi stent 
with  law  as  ^aty  be  necessary  for  the 
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regulation  of  Its  proceedings  end 
for  the  discharge  of  the  duties  la- 
posed  under  this  oh&nter,  ••••*• 


It  will  be  noted  that  there  are  a number  of  exoer— 
tlone  contained  in  3ection  13140,  supra.  Those  that  con- 
cern us  here  are: 

(1)  The  sale  of  poisonous  substances  vhioh 
are  sold  exclusively  for  use  In  the  arts 
or  for  use  as  lnseotiolties  when  suoh 
substances  are  sold  in  unbroken  packages 
bearing  a label  having  plainly  printed 
upon,  it  the  name  of  the  contents,  the 
word  "Poison"  and  the  names  of  at  least 
two  readily  obtainable  antidotes. 

(2)  The  '?ale  of  patent  ind  proprietary  medi- 
cines. 

(3)  In  addition  to  the  above  emotions,  it 
is  provided  that  In  any  locality  where 
there  is  no  licensed  pharmacist  or  as- 
sistant pharmacist,  the  ordinary  house- 
hold remedies  and  suoh  drugs  and  medi- 

, cine s as  may  be  soedfled  by  the  board 

of  pharmacy  shall  be  permitted  to  be 
sold  by  those  engaged  in  the  sale  of 
general  merchandise. 

In  our  opinion,  this  provision  makes  it  clear  that 
ordinary  household  remedies,  drugs  and  medicines  cannot  be 
sold  in  localities  where  there  la  a lloensad  pharmacist  or 
assistant  pharmacist  except  by  a lloeneed  pharmacist  or 

assistant. 


In  the  c ee  of  State  v.  Donaldson,  et  al . . 43  K.  f. 
( Ulnn. ) 781,  the  objection  was  raised  that  the  exception 
of  patent  and  proprietary  medicine*  only  epplled  to  shop- 
keepers whose  place  of  business  is  more  than  one  mile  from 
a drugstore  or  apothecary  shoo.  The  court,  in  denying 
this  contention  at  loo.  olt.  page  783,  said: 

"••••According  to  the  construction 
cl&lued  for  it,  the  provision  of  the 
act  as  to  the  sale  of  patent  or  pro- 
prietary medicines  would  be  of  just 
this  character.  It  would  be  giving 
pharmacists  a monopoly  of  the  busi- 
ness, without  in  any  manner  protect- 
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ing  public  health.  It  would  there- 
fore be  void.  and.  if  so,  the  whole 
act  would  fail,  a construct ion  that 
would  lead  to  suca  a result  is  to  be 
avoided,  if  possible.  Under  these 
circuit  stances,  we  think  we  are  justi- 
fied, in  order  to  sustain  the  aot,  in 
adopting  the  other  construction,  and 
holding  that  the  clause  under  such 
consideration  wae  intended  to  exclude 
generally  from  the  oneration  of  the 
act  the  busine se  of  dealing  in  and  sell-  - 
log  patent  medicines.  This  would  make 
it  in  harmony  with  other  provisions  of 
the  aot,  and  right  in  the  line  of  all, 
or  nearly  all,  similar  legislation  in 
other  states.  This  disposes  of  the 
first  case,  as  both  the  articles  told 
were  ’patent*  or  ’proprietary. •• 


In  the  cate  of  Higgs  r.  Olty  of  Hot  firings.  36  9.  W. 

(3d)  (Ark.)  loo.  oit.  page  72,  the  Court  said : 

"FrcM  all  of  the  testimony  it  is  fairly 
iafCraole  that  the  article  compounded 
and  vended  by  the  appellant  wae  prepared 
from  a secret  formula  as  a medicine  for 
the  treatment  of  certain  diseases,  put 
up  in  packages  or  bottles,  and  labeled 
with  a name,  for  immediate  use.  This 
was  sufficient  to  constitute  it  a patent 
medicine  in  the  sense  in  which  that  term 
is  generally  used  and  in  which  it  wae 
used  in  the  city  ordinance  in  question, 
while  originally  the  word  ’patent*  was 
attached  to  an  artiele  because  it  was 
the  subject  of  a patent,  it  has  lost 
that  significance  by  usage,  and  has  be- 
come merely  a part  of  the  name  of  the 
article,  and,  where  any  article  intended 
to  be  used  for  medicinal  purposes  is 
prepared  from  a secret  formula  and  is 
placed  in  eontainers,  either  packages 
or  bottles,  for  sale,  to  be  used  without 
further  preparation,  and  is  labeled  so 
that  it  may  be  for  immediate  use,  it  is 
a matter  of  common  knowledge  that  such 
remedies  are  called  ’patent*  or •proprie- 
tary* medicines.  *•**• 


The  only  Missouri  case  we  have  found  defining  "patent” 
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and  •proprietary'*  medlcinee  la  McHenry  v.  Royal  Helghbo re 
of  Anerloa.  211  To.  App.  330,  loc.  oil.  page a *35  and  236, 
wEerein  ike  courl  said: 

•••I"*  Admitting  that  she  did,  were 
these  ontent  or  proprietary  medlolm  8? 

The  doctor  who  Fold  then  testified  they 
were  merely  regulatory  pot lone  which  he 
had  prepared  for  use  in  hie  nraotloe. 

Webster  defines  ‘patent'  aa  a writing 
securing  to  an  Inventor  for  a term  of 
years  the  exclusive  right  to  hie  in- 
vention, while  proprietary  la  defined 
aa  'belonging  or  pertaining  to  a pro- 
prietor; considered  as  oroperty  owned; 
aa  a proprietary  medicine.'  Also  'pro- 
prietary articles,  manufactured  articles 
-•nich  some  persons  have  an  exclusive 
right  to  make  and  tell.' 

“The  physician  who  sold  these  pllle  or 
tablets  to  the  insured  testified  that  he 
did  so  without  having  prescribed  them, 
end  that  he  had  prepared  them  for  use  in 
hla  praetloe,  and  made  no  olaims  that 
thqy  were  In  any  sense  patent  or  proprie- 
tary. In  the  face  of  this  evidenoe,  we 
hold  that  the  medicine  so  purohased  was 
neither  patent  nor  proprietary,  '-lore- 
over  there  was  no  testimony  of  a substan- 
tial character  tending  to  show  that  this 
medicine  was  for  the  personal  use  of  the 
Insured.* 

In  the  case  of  State  v.  Jewett  >rket  Jo..  338  H.  W. 
(Iowa)  288,  It  was  held  that  asnerln  is  a drug  or  medicine 
and  not  a proprietary  or  patent  medicine.  At  page  289  of 
this  opinion,  the  Court  said: 

*It  Is  oontendsd  that  aspirin  is  not  a 
drug  within  the  meaning  of  paragraph  1 
of  section  2578  of  the  Code.  The  ex- 
neyt  evidence  In  the  o&se  showed  that 
It  is  a drug.  It  is  classified  as  a 
coal  tar  product.  It  is  a remedial 
a?ent  used  In  the  treatment  of  disease. 

It  Is  described  in  the  record  ae  'a 
potent,  native  drug.'  The  evidenoe  is 
amply  sufficient  to  establish  the  faot 
that  asoerin  Is  a drug  with  decided 
phy sioiogloal  properties,  and  is  used 
to  sure,  mitigate,  or  prevent  disease. 


•Itl.  It  is  contended  that  aspirin 
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comes  within  the  exception  of  para- 
graph 4 of  section  3579  of  the  Oode, 

In  that  It  la  a proprietary  :aedlcinef 
and  hence  may  he  sold  by  the  appel- 
lant as  such.  An  expert  witness  testi- 
fied in  this  case  that:  'A  proprietary 
medicine  is  a medicine  which  has  a se- 
cret formula.1 

"In  Ferguson  v.  Arthur,  117  U.  S.  482, 

6 3w  Ot.  861 f 863,  29  t.  Sd.  979,  the 
court  said:  * "Proprietary"  is  defined 
thus  in  the  Imperial  Dictionary:  ■Be- 
longing to  ownership;  as,  proprietary 
rights."  In  Sehster;  "Belonging  or  per- 
taining to  a proprietor"  — "proprietor " 
being  defined,  "One  wha>  has  the  legal 
right  or  exclusive  title  to  anything, 
whether  in  possession  or  not;  an  owner." 
In  V/orcester:  "Relating  to  a oertain 
owner  or  proprietor.** 

"In  State  ▼.  Zotalis,  172  Minn.  133, 

214  I.  W«  736,  the  Supreme  Court  of 
Minnesota  said:  'Aspirin  Is  a coal  tar 
product  commonly  kept  In  dmg  stores 
and  is  used  and  sold  lor  medicinal  pur- 
poses. It  is  a drug  or  medicine  with- 
in the  statute.  It  is  not  a proprietary 
or  patent  medicine." 


In  3ta|e  jr. 


Oft-apany,  337  H.  f.  (Minn.) 
that  milk  ofaagnesia  waa  not  a proprie- 


817 , the  Court  held  that  milk  of  .maonesia  was  not  a proprie- 
tary medicine.  At  page  818  the  Court  eaid: 

"The  evidence  showed  that  milk  of  mag- 
nesia is  a medicine  and  used  generally 
internal ly  to  correct  over-acidity  of 
the  stomach  and  bowels,  and  as  a laxa- 
tive. It  is  used  also  as  a mouth  wash, 
and  sometimes  as  a lotion  for  the  face. 

It  As  used  only  fox  medicinal  or  hy- 
gienic purposes.  It  is  made  and  distri- 
buted by  many  manufacturers  of  drugs 
and  medicines.  It  Is  frequently  pre- 
scribed by  physicians,  either  on  written 
presort  tion  or  by  oral  direction.  It 
is  Also  frequently  called  for  and  sold 
to  people  without  a doctor's  prescrip- 
tion or  direction.  It  is  not  poison- 
and,  when  properly  prepared,  is 
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a harmless  household  remedy.  There  1b 
no  secret  about  Its  manufacture  or  In- 
gredients. 

"Defendant  contends  that  the  prepara- 
tion was  a proprietary  medicine,  or 
should  be  so  considered.  One  or  the 
manufacturers  testified  that.  In  his 
opinion,  their  prooese  of  manufactur- 
ing was  distinct Ire  from  the  process 
generally  used;  that  they  used  a spe- 
cial machine  and  process,  which  wee  a 
trade  secret;  that  they  used  a few 
more  grains  of  magnesium  hydrate  than 
the  minimum  required  by  the  United 
States  Pharmacopoeia  formula;  and  that 
their  produot  was  purer  than  the  ordina- 
ry milk  of  magnesia.  We  find  nothing 
In  this  evidence  to  show  that  the  pre- 
paration was  a proprietary  medicine. 

It  had  no  distinctive  name.  It  w&e 
labeled  as  a United  States  Pharmaco- 
poeia preparation  and  oane  well  within 
the  formula  contained  in  that  treatise. 
Any  manufacturer  could  make  emotly 
the  same  preparation  under  the  United 
States  Pharmacopoeia  formula.  Wo  dis- 
tinction is  pointed  out  between  this 
and  other  milk  of  magnesia  generally 
Bold,  except  the  very  general  state- 
ments of  this  witness.  We  may  hazard 
the  observation  that  the  other  manu- 
facturers would  make,  in  general  terms, 
the  same  or  similar  olaims  for  their 
products. 


"We  conclude  that  the  milk  of  magnesia 
here  in  question  was  not  a proprietary 
medicine." 


And  further  at  page  819,  the  Court  said: 

"We  find  no  good  reason  for  departing 
from  the  Donaldson  Case,  and  hold  that 
a harmless  household  remedy,  not  a 
patent  or  proprietary  medicine,  sold 
and  used  solely  or  principally  as  a 
medicine,  oomes  within  the  pharmacy 
law  restricting  the  sale  of  drugs, 
medicines,  and  poisons.1' 
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Zn  conclusion  the  Court  stated  at  pages  819  and 

820: 

"It  Is  also  our  interpretation  of 
the  Donaldson  and  Zotalis  0ases  that 
they  hold  that  where  a preparation 
is  f medicine  prepared,  sold,  and 
used  solely  or  principally  as  medi- 
cine, and  is  not  a patent  or  propri- 
etary medicine,  then  its  sale  oomes 
within  the  law  ana  is  restricted  to 
sales  by  or  under  the  supervision  of 
a licensed  pharmacist;  that  the  fact 
that  it  is  a harmless  or  household 
nedicine  does  not  oxoept  it  from  the 
law|;  and  that,  as  so  applied,  these 
oas»s  hold  the  law  valid.'1 


coaomaiOH. 


Zn  view  of  the  above  it  is  the  opinion  of  this  de- 
partment that  it  is  unlawful  for  any  person  not  licensed  as 
a pharmacist  to  oonduot  or  manage  any  place  of  business  for 
the  retailing,  compounding  or  dispensing  any  drugs,  medicines* 
chemicals  or  poisons  or  to  keep  exposed  for  sale  at  any  re- 
tail any  drugs,  medicines,  chemicals  or  poisons,  exoeot  poison- 
ous substances  which  are  sold  exclusively  for  use  in  the  arts  or 
for  use  as  lnseotlcldes  when  such  substances  are  sold  in  un- 
broken packages  bearing  a label  having  plainly  printed  upon 
it  the  names  of  at  least  two  readily  obtainable  antidotes, 
and  except  patent  and  proprietary  medicines.  And  further, 
in  a locality  where  there  is  no  licensed  pharmacist  or  assist- 
ant pharmacist,  the  orldlnary  household  remedies  and  suoh 
drugs  or  medicines  as  may  be  soeolfied  by  the  board  of  pharmacy 
may  be  sold  by  those  engaged  in  the  sale  of  merchandise. 


It  le  plain  from  a review  of  the  foregoing  authorities 
that  ordinary  household  remedies,  medicines,  and  drugs  in  a 
locality  where  there  is  a licensed  pharmacist  or  assistant 
pharmacist  comes  within  the  purview  of  the  act  but  that  patent 
and  proprietary  medicines  do  not.  Ve  do  not  have  the  neces- 
sary technical  knowledge  to  dletinguish  b e tween  ordinary  drugs 
and  medicines  and  patent  and  proprietary  medloines  and  feel 


Hon,  Newt.  Gardner 
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that,  with  this  opinion  in  aind,  you  are  far  aore  capable 
of  designating  what  are  patent  and  proprietary  medicines 
than  we  are. 


Tours  rery  truly. 


James  L.  HornBostel 
Assistant  Attorney-General. 


APPRO YED: 


set 

Attorney-General 


JET/JLHjafJ 


TAXATION:  institution  of  auit  ooutempl&ted  by  3ectlon  9963b  1 
satisfied  by  filing  of  petition. 


Hon.  a.  H.  U turner 
71b  Frisco  Building 
Joplin,  Missouri 


Dear  Sir: 

•e  acknowledge  receipt  of  your  letter  requesting 
an  opinion  of  this  office  upon  the  following  state  of 
facts: 

••  * * * At  the  tlae  of  the  passage  of  94- 
called  the  Jones- Mu. .ger  Act  - and  at  the 
tlae  this  law  vent  into  effect,  we  had  a 
number  of  suits  pending;  that  is,  filed  in 
the  cleric's  office.  Summons  were  not  issued 
on  all  of  then  beeauee  we  did  not  have  tine. 
However,  since  that  tlae,  * suasions  have  been 
issued  ana  proceeding  as  necessary  to  complete 
then  ready  for  judgment.  and  have  been  pro- 
ceeding on  all  these  suits  which  were  filed 
prior  to  the  enactment  of  Senate  Bill  94, 
as  provided  by  the  old  law,  but  have  not 
filed  any  new  suits.*  • • * * on  account  of 
the  numbejr  of  suits  pendln*  *e  could  not  get 
summons  out  immediately,  but  have  proceeded 
froa  time  to  time  as  fast  as  summons  and 
publications  could  be  drawn.  The  point  has 
been  raised  as  to  whether  or  not  after  suit 
was  pending  ana  summons  not  lssusd  at  ths 
tlae  of  filing,  whether  sumaone  oould  be 
issued  at  a later  date.  Bear  in  alnd  these 
suits  were  filed  and  summons  Issued  &e  soon 
as  we  oould  get  tnea  out,*  * • could  those 
suits  be  pursued  to  final  Judgment,  bearing 
in  mlna  that  they  were  filed  in  the  clerk's 
office  prior  to  the  passage  of  Senate  Bill 
94,  being  filed  in  March,  193b  and  prior; 
ana  not  paving  sufficient  time  to  issue  all 
the  summons  at  one  time,  does  the  fact  that 
the>  have  been  pent  out  since  that  time  as 
qulokly  as  prepared  invalidate  these  suite." 


Hon.  a.  H.  Garner 
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SUI[T3  PEHD1MG  OK  g^ICTIVK  DATI 

PE  BaUIS  V*Q-Z 

CfaE&P  I>  k, •■■  ■ u, 

Under  the  provi alone  of  Section  9962b,  discretion  la 
placed  with  the  county  collector  *is  to  the  manner  In  which  he  ahall 
collect  the  dellnqueftt  taxes,  upon  which  suit  had  been  Instituted 
prior  to  the  effective  date  of  Senate  Bill  94.  He  Is  permitted 
to  proceed  to  final  Judgment  and  foreclosure  of  the  tax  lien  under 
the  old  law  or  he  may  dismiss  those  suits  and  collect  the  taxes 
by  virtue  of  Senate  Bill  94.  A portion  of  this  section  reads  as 
follows,  (page  44b,  £,awe  of  Missouri  1833): 

******  as  to  suits  for  delinquent 
taxes  instituted,  but  not  merged  In 
judgment,  at  the  effective  date  of 
this  act  the  ool sector  shall  have 
the  right  to  proceed  to  final  Judg- 
ment anu  foreclosure  of  the  tax  lien 
unaer  the  provisions  of  the  law  as  It 
existed  prior  to  the  passage  of  this 
act,  or  such  collector  may,  In  his 
discretion,  dismiss  such  suits  and 
proaeed  to  foreclosure  of  the  tax 
ilea  under  the  provisions  of  this 
not,  subject  to  the  preservation  of 
rights  to  all  valid  costs  and 
commissions  that  may  have  already 
attached  in  such  character  of  suits 
under  the  law  as  It  existed  prior  to 
the  passage  of  this  act.* 

From  the  foregolug  authority  it  is  clear  that  authority 
is  vested  in  the  county  collector  to  proceed  to  judgment  in  all 
cases  which  were  pending  at  the  effective  date  of  Senate  Bill  94. 
That  is,  providing  the  suite  were  "Instituted*  before  that  date. 


Hon.  A.  H.  Garner 


May  13,  1935 
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II. 


It  is  tee  general  rule  in  this  State  that  the  bringing 
of  an  action,  such  as  will  toll  the  running  of  a statute  of 
limitation,  is  effected  by  the  filing  of  the  petition  slth  the 
clerk  of  the  Court,  providing  it  is  a Court  of  Record.  The 
obligation  of  the  plaintiff  then  erases  and  it  becomes  the  duty 
of  the  clerk  to  see  that  process  is  issued.  If  the  statute  of 
limitations  runs  oefore  the  clerk  has  had  an  opportunity  to  issue 
the  process,  the  Court  has  held  that  this  cannot  be  charged  to 
the  plaintiff  and  the  plaintiff  thus  deprived  of  his  right  of 
action.  In  the  early  case  of  Lumber  Company  vs.  Rrlght,  114 
Mo.  333,  this  doctrine  was  first  established.  In  the  case  of 
McGrath  vs.  Railroad  Company,  128  Mo.  1,  9,  the  Court  has 
stated  on  this  subject: 

"In  the  absence  of  directions  to  the  con- 
trary, the  filing  of  a petition  amounts 
to  an  order  to  the  olerk  to  issue  process 
in  the  cause. 

Hence  such  filing  was  rightly  held  to 
be,  in  effect,  a 'suing  out'  of  the  writ, 
as  contemplated  by  the  old  section,  3013. 

But , as  the  plaintiff  oould  not  always 
direct  the  movements  of  the  clerk  in 
issuing  process,  it  was  also  Justly  con- 
sidered that  the  former  could  not  be 
held  answerable  for  any  delay  on  the 
olerk' b part  in  setting  the  legal  machinery 
into  full  notion,  after  the  plaintiff  had 
taken  the  proper  initiative. 

To  avoid  the  barrier  of  limitation,  the 
earliest  move  in  the  proceediug  was  con- 
sidered ana  held  to  be  its  legal  commence- 
ment, in  aocoraance  with  a general 
principle  of  the  oo^mon  lav  demanding  a 
liberal  and  favorable  construction  of  a 
law,  as  against  a forfeiture  of  rights." 


Hon.  A.  H.  earner 


May  15,  1935 


Other  cases  indicate  that  if  the  plaintiff  instructs 
the  cleric  not  to  issue  the  summons  the  statute  would  run.  State 
ex  rel.  vs.  Wilson,  316  Mo.  215,  293.  In  that  case  they  held 
a delay  of  four  months,  more  or  less,  in  the  issuance  of  the 
summons  was  not  fatal  to  the  plaintiff's  action.  In  the 
lnetant  case,  however,  it  has  been  many  months,  possibly  more 
than  a year,  in  some  cases,  Intervening  between  the  filing 
of  the  petition  and  the  issuance  of  the  sumn.one.  The  appro- 
priate rule  is  lalo  aown  in  the  c»se  of  Frans  vs.  Radeackar, 

364  8.  W.  97,  98: 


enoe  from  the  parties  with  the  usual  legal 
procedure  thereon,  serves  as  an  implied 
demand  that  process  be  issued  forthwith 
upon  the  defendant.  But  if  the  petition 
is  filed  with  the  clerk  with  instructions 
not  to  issue  process  at  once  upon  the 
defenaant,  or  to  hold  it  until  further 
notified,  the  implied  demand  becomes 
nullified,  and  the  action  will  not  be 
deemed  to  have  been  commenced  at  the 
fixing  of  the  petition,  and  the  action 
will  not  be  treated  as  brought  until  the 
order  ie  given  to  the  clerk  to  issue  the 
citation. * 


The  determination  of  the  problem  presented  is  really 
a question  of  fact  rather  than  a matter  of  law.  Me  can  only 
apply  the  law  to  such  facts  as  you  have  presented.  If  these 
suits  were  filed  with  a bona  fide  intention  of  the  immediate 
issuance  of  process  to  the  defendant,  and  diligent  effort  has 
been  made  since  that  time  to  obtain  the  issuance  of  such  suuobons, 
or  at  least,  if  it  can  be  said  that  the  delay  in  the  Issuance 
of  the  summons  cca  at  be  chargeable  to  the  plaintiff,  it  is 
our  view  that  these  suite  were  instituted  within  the  meaning 
of  3ectlon  9963b,  Laws  of  Missouri,  1933,  page  445. 


Hon.  A.  H.  oar nor 
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It  Is  therefore  the  opinion  of  thle  office  that  the 
County  Collector  ifiy , In  Me  discretion,  proceed  to  prosecute 
the  suits  to  final  jucgment  which  were  Instituted  prior  to  the 
effective  date  of  Seaate  sill  94,  and  that  suoh  suite  vers 
Instituted  within  the  neanlng  of  3ectlon  9962b,  Laws  of  Mseourl 
1933,  page  44b,  If  petitions  were  filed  prior  to  July  24,  1933, 
and  since  that  date  plaintiff  hae  not  been  at  fault  in  the 
natter  of  the  Issuance  of  the  suasions. 


APPROVED; 


Respectfully  subaltted. 


>^A1 


0, 


hal  tier 


Assistant  Attorney  General 


ROT  UcKl TTK1CK, 
Attorney  cener&l. 


Hu* IMk 


SALES  TAX  - 


HOUSsj  BILL  198  - Sales  made  by  merchants  to  persons 
on  relief  by  orders  obtained  by  the  persons  on  re- 
lief, are  not  subject  to  the  tax.  Check  or  cash 
giveii  to  persons  on  relief,  when  purchases  are  made 
with  the  check  or  cash,  such  sales  are  subject  to 
the  tax. 


August  28*  1936 


Mr.  Geo.  E.  Gayou 
Executive  Vice-President 
Missouri  .Retailers  Association 
611  Loeust  Street 
St.  Louis*  Missouri 


Dear  Sir* 


This  department  is  in  receipt  of  your  letter  of 
August  26  wherein  you  make  the  following  request t 

"First,  1 understand  Attorney  General, 

Roy  MoKittrick  has  issued  an  opinion  to 
Wallace  Crossley  that  merchandise  bought 
with  orders  issued  to  the  client  by  the 
iiissouri  Relief  and  Keconst ruction  Con- 
mission  arc  not  subject  to  the  sales  tax. 

As  1 telephoned  you  this  morning,  this  is 
in  conflict  with  the  regulations  in  the 
State  Auditor's  rules. 

A person  applying  for  relief  gets  an  order 
for  groceries,  or  other  merchandise,  takes 
it  to  the  store,  receives  the  merchandise 
and  the  seller  holding  the  order  individ- 
ually takes  it  to  the  Dispersing  Officer 
of  St.  liouis  and  St.  Louis  ^ounty  of  Mis- 
souri Relief  and  Reconstruction  Commission, 
who  cashes  these  relief  orders.  They  con- 
tend in  the  office  of  the  Missouri  Relief 
and  - oconstruetian  Commission  that  these 
transactions  are  not  subject  to  the  sales 
tax. 

Will  you  give  us  an  opinion  to  advise  our 
members  what  to  do  about  these  orders?" 


Mr.  Geo.  a.  Gayou 


2- 


8-28-36 


The  files  of  this  department  do  not  reveal  that  this 
precise  question  has  ever  been  passed  upon  by  this  department 
in  a written  opinion.  This  question  involves  the  applicability 
of  ^ouse  Bill  B8,  effective  on  this  date,  to  the  Federal  -mer- 
gency  Relief  Act  of  1933.  In  the  administration  of  relief  to 
those  in  need,  section  721  of  the  Federal  emergency  Relief  Act 
of  1933  declares  an  emergency  in  the  following  language i 

"The  Congress  hereby  declares  that  the 
present  economic  depression  has  oreated 
a serious  emergency,  due  to  widespread 
unemployment  and  increasing  inadequacy 
of  State  and  local  relief  funds,  re- 
sulting in  the  existing  or  threatened 
deprivation  of  a considerable  number  of 
families  and  individuals  of  the  necessi- 
ties of  life,  and  making  it  imperative 
that  the  Federal  Government  oooperate 
more  affectively  with  the  several  States 
and  .erritories  and  the  ^istriet  of  Colum- 
bia in  furnishing  relief  to  their  needy 
and  distre  seel  people." 

Seotion  723  of  the  Aot  sets  up  a Federal  Emergency  Re- 
lief Administration  in  the  following  language i 

"There  is  hereby  created  a Federal  Emer- 
gency relief  Administration,  all  the 
powers  off  which  shall  be  exercised  by 
a Federal  ianer genoy  Relief  Administrator 
(referred  to  in  this  chapter  as  the  "Ad- 
ministrator") to  be  appointed  by  the 
President,  by  and  with  the  advice  and 
consent  of  the  Senate,  ihe  ..ctaini strator 
shall  retseive  a salary  to  be  fixed  by  the 
president  at  not  to  exceed  flO.OOO.  and 
necessary  traveling  and  subsistence  ex- 
penses within  the  limitations  prescribed 
by  law  for  civilian  employees. in  the  ex- 
ecutive branch  of  the  Government.  The 
Federal  ,jnergenoy  Relief  Admini  strati  an 
and  the  office  of  Federal  Emergency  Re- 
lief Administrator  shall  cease  to  exist 
upon  the  expiration  of  two  years  after 
iAmj  12.  1933.  and  the  unexpended  balanee 


Mr*  uao.  a.  Gayou 
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an  suoh  date  of  any  funds  made  available 
under  ode  provisions  of  this  chapter  shall 
be  disposed  of  as  the  Congress  may  by  lav 
provide* " 

Seetion  724*  sub-seetian  (a)*  relates  to  the  grants  to 
states*  terms  and  conditions  thereof  In  the  following  languages 

"Out  of  the  funds  of  the  Reconstruction 
finance  Corporation  made  available  by 
this  chapter*  the  Adminis trator  is  author- 
ized to  make  grants  to  the  several  States 
to  aid  in  meeting  the  oosts  of  furnishing 
relief  ana  work  relief  and  in  relieving 
the  herdship  and  suffering  oaused  by  un- 
employment in  the  form  of  money*  servioe* 
materials*  und/or  commodities  to  provide 
the  necessities  of  life  to  persons  in 
need  as  a result  of  the  present  emergency* 
and/or  to  their  dependents*  vhether  resi- 
dent, transient*  or  homeless*" 

Section  725  relates  to  the  manner  in  vhieh  the  Governor 
of  the  state  makes  application  from  time  to  tins  to  the  Adminis- 
trator for  relief  funds*  Seotian  726  oant&ins  the  duty  of  the 
Federal  administrator  upon  receipt  and  request  for  a grant  to  the 
atate  by  the  Governor  and  the  Governor's  duty  as  to  disbursements 
and  is  in  the  following  language! 

"The  dainistrator  upon  approving  a grant 
to  any  State  shall  so  certify  to  the  lie- 
oonstruotion  Finanoffiorporation  which  shall* 
exoept  upon  revocation  of  a certificate  by 
the  . dmini strator,  make  payments  without 
delay  to  the  State  in  such  amounts  and  at 
suoh  times  as  may  be  prescribed  in  the  oer- 
tificate.  The  Governor  of  eaoh  State  re- 
ceiving grants  under  this  chapter  shall 
file  monthly  with  the  AAninistrator,  and 
in  the  form  required  by  him,  a report  of 
the  disbur  events  made  under  suoh  grants*" 


Mr.. Geo.  E.  iiayou 


8-28-35 


Under  tie  Federal  Administrator's  Executive  Order  Num- 
ber 6442,  the  following  rules  are  made  with  reference  to  the 
creation  of  State  Emergency  Relief  Administration* 

"(1)  The  Federal  Emergency  Relief  Adminis- 
trator id  authorised  to  assume  control  of 
the  ackninistration  of  relief  in  any  State 
where,  in  his  judgment,  more  effective  and 
efficient  cooperation  between  the  State  and 
Federal  authorities  may  thereby  be  secured 
in  carrying  out  the  purposes  of  said  act. 

(2)  xhe  Administrator  is  further  author- 
ised to  create  in  any  State  in  which  he  has 
assumed  control  of  the  administration  of  re- 
lief, a State  emergency  relief  administra- 
tion and  such  advisory  committee  or  caranit- 
tees  as  he  may  deem  necessary* 

(3)  Sudh  State  emergency  relief  adminis- 
tration, under  the  direction  of  the  Federal 
tmergency  Relief  Administrator,  shall  be 
responsible  for  the  distribution  and  ex- 
penditure of  any  and  all  funda  granted  to 
the  State  by  the  said  administrator. 

(4)  Such  State  emergency  relief  adminis- 
tration shall  appoint  such  personnel, 
volunteer  or  paid,  as  is  required  and 
shall  fix  the  salary  of  all  paid  workers 
subjeot  to  the  approval  of  the  Federal 
junergeney  Relief  Administrator,  provided 
that  no  salary  shall  be  paid  in  excess  of 
the  amount  fixed  in  seotion  3(b)  of  said 
act. 

(5)  Such  State  emergency  relief  adminis- 
tration shall  appoint  such  local  emergency 
relief  Administrations,  organisations,  or 
dlreciofs  as  may  be  necessary. 

(6)  All  personnel  appointed  under  para- 
graph (£)  of  this  order  shall  serve  at  the 
pleasure  of  the  Federal  iinergenoy  Relief 
Administrator  and  all  personnel  appointed 
under  paragraphs  (4)  and  (5)  of  this  order 
shall  serve  at  the  pleasure  of  said  Admin- 
istrator and/or  such  State  emergency  reli  f 
admini strati on . " 


Ur.  Geo*  c.*  Geyou 
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We  have  set  forth  the  section  relating  to  the  Federal 
i£oergeney  Relief  Act  of  1933  for  the  purpose  of  determining  the 
mechanics  of  the  Aot  and  the  authority  of  the  Federal  government 
over  the  funds  vrhioh  are  granted  to  the  states* 

Honorable  Corrington  Gill*  Assistant  Administrator  of 
the  utter genoy  Relief  AAoinisi- ration  at  Washington,  wrote  the 
Honorable  Forrest  £kiith,  State  Auditor,  stating  in  substance 
that  the  funds  made  available  through  the  Federal  Emergency  Re- 
lief Act  of  1933,  are  grants  to  the  state  and  upon  being  grant- 
ed become  state  money  and  subject  only  to  the  regulations  and 
other  conditions  under  which  funds  are  male  available  from  month 
to  month.  Grant  inf,  that  the  same  may  become  state  funds,  we  are 
of  the  opinion  that  under  the  provisions  quoted  supra  of  the  Act, 
that  the  Federal  iovemmont  retains  control  and  supervision  of 
the  funds,  even  after  the  funds  have  come  into  the  hands  of  the 
state  and  that  the  funds  are  disbursed  at  the  direction  end  under 
the  supervision  of  the  Federal  Relief  Administrator,  and  the  funds 
in  question  in  reality  never  lose  their  identity  as  Federal  Funds. 

Tou  state  in  yo-’r  letter  "A  person  applying  for  relief 
gets  an  order  for  groceries,  or  other  merchandise,  takes  it  to  the 
store,  receives  the  merchandise  and  the  seller  holding  the  order 
individually  trkes  it  to  the  Dispersing  Offioer  of  St.  Louis  and 
St.  Louis  bounty  of  Missouri  Relief  and  Reconstruction  Cormission, 
who  oashes  these  relief  orders.”  It  is  noted  that  the  person 
never  reeeives  any  funds  or  money,  but  am  order  whioh  enables  him 
to  purchase  groceries  or  other  merchandise.  The  proprietor  of 
the  store  takes  the  order  to  the  Dispersing  Officer  of  St.  Louis 
or  St.  Louis  County  who  cashes  the  relief  orders.  Ae  think  that 
when  the  state  undertakes  to  impose  a tax  on  such  an  order  so  re- 
ceived by  the  grooemrn,  it  burdens  or  interferes  with  the  exer- 
eise  of  federal  power  and  makes  the  Federal  government  a source 
of  revenue  and  tartes  the  means  used  for  the  performance  of  Federal 
functions.  The  question  of  automobiles  and  trucks  purchased  with 
funds  by  the  Federal  Relief  Administration  being  subject  to  a 
state  license  tax,  and  a tax  on  gasoline  consumed  in  operating 
them,  is  discussed  in  the  case  of  Wiseman  v.  ~>yess,  72  S.  W.  (2d) 
1.  c.  518,  in  part  as  follows: 

”lt  is  narecessary  to  consider  or  to  deoide 
what  the  state  of  the  law  would  be  if  the 
funds  apportioned  to  this  state  had  beoome 
the  property  of  the  state,  as,  in  our  opin- 
ion, that  result  was  not  intended  and  has 


Ur*  Geo*  £*  Bayou 
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not  tee*  accomplished*  It  is  our  opinion 
that  these  funas  and  the  automobiles  for 
whioh  a portion  of  the  funds  had  been  ex- 
pended were  and  are  federal  property*  and 
as  suoh  are  not  subject  to  taxation  by  the 
state*  It  is  true  the  act  of  Congress  re- 
fers to  the  apportionment  of  these  funds 
to  the  ttates  "as  grants  to  the  several 
States**  but  it  does  not  appear  that  suoh 
a donation  thereof  mas  made  as  to  pass  the 
title  and  control  thereof  from  the  federal 
government*  They  are*  and  continue  to  be* 
federal  funds*  subject  to  the  supervision 
of  the  federal  government  in  their  dis- 
bursement* The  state  has  no  oontrol  over 
the  expenditure  of  these  funds.  It  does 
appear  that  for  the  convenience  of  the 
Federal  Administrator,  and  to  expedite 
the  distribution  of  the  federal  govern- 
ment's bounty*  application  for  the  funds 
is  made  by  the  Governor  of  the  state,  who 
signs  the  receipt  therefor  and  indorses 
the  ohe«k  used  in  remitting  the  funds, 
but  *he»  he  has  done  so  he  delivers  the 
indorse!  cheok  to  the  plaintiff  State  Ad- 
ministrator for  diatribution*  The  clerical 
aets  mentioned  comprise  the  full  extent  of 
the  authority  and  duty  of  the  Governor*" 

The  facts  as  contained  in  your  letter*  show  conclusively 
that/ the  merchant  or  seller  is  to  receive  the  cash  for  the  order 
received  from  the  person  on  relief*  it  must  come  from  an  agency 
or  instrumentality  of  the  federal  government*  The  wide  sweeping 
decision  denying  a state  the  right  to  tax  any  instrumentality  or 
agency  of  the  United  States  Government  is  that  of  Manhandle  Oil 
Company  v*  State  of  Mississippi  ax  rel  Anox,  277  U*  S*  1*  o*  858* 
in  part  aa  follows  t 

"A  charge  at  the  prescribed  rate  ia  made 
on  acoodnt  of  every  gallon  acquired  by 
the  United  States*  It  is  iimoaterial  that 
the  seller  and  not  the  purchaser  is  re- 
quired 4°  report  and  make  payment  to  the 
state*  Sale  and  purchase  constitute  a 
transaction  by  *hioh  the  tax  is  measured 
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and  an  which  the  burden  rests*  The  amount 
of  money  claimed  by  the  state  rises  and 
falls  precisely  as  does  the  quantity  of 
gasolin#  so  secured  by  the  iovernment . It 
depends  immediately  upon  the  number  of  gal- 
lons* 1 e necessary  operation  of  these 
enactments  when  so  construed  is  directly 
to  retafd,  imuede  and  burden  the  exertion 
by  the  United  States*  of  its  o axis t i tut ional 
powers  to  operate  the  fleet  and  hospital. 
M'Culloch  ▼*  Maryland*  supra*  436  (4  I.*ed. 
608))  e * e e e 're  use  the  number  of  gal- 
lons sold  the  United  States  as  a measure 
of  the  priri lege  tax  is  in  substance  and 
legal  oifect  to  tax  the  sale*  -estern  U. 
ieleg*  Co*  v*  Texas*  105  U*i>*  460*  26  L* 
ed.  1067)  • * • * * And  that  is  to  tax 
the  United  States— to  exaet  tribute  on 
its  trtuisactione  and  apply  the  same  to 
the  support  of  the  state. 

The  exactions  demanded  from  petitioner 
infringe  its  right  to  have  the  constitu- 
tional Independence  of  the  United  States 
in  res  .act  of  such  purchases  remain  un- 
trammeled. Osborn  Bank  of  United 
States  9 Wheat*  738*  867*  6 L*  ed*  204* 

234)  ♦ « * * * Petitioner  is  not  liable 
for  the  taxes  claimed* " 


COHCLUSION 


In  view  of  the  foregoing  it  is  the  opinion  of  this  de- 
partment that  if  the  funds  in  question  be  regarded  as  federal 
funds*  the  state  cannot  exaet  the  tax  of  one  per  oent  on  pur- 
chases or  orders  by  persons  on  relief  for  groceries  or  other 
merchandise*  when  the  order  is  reeeived  by  the  relief  agencies 
for  payment*  as  it  would  constitute  a tax  on  the  federal  govern- 
ment* Likewise*  if  the  funds  in  question  be  considered  as  being 
state  funds*  this  department  has  reoently  ruled  in  an  official 
opinion  to  honorable  ueorge  C*  Johnson*  State  r’urehasing  Agent* 
that  sales  to  the  state  were  exempt  from  the  sales  tax* 
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j\e  are  informed  that  in  some  instances  in  lieu  of 
the  ordeu  the  relief  agencies  give  to  those  applying  for  re- 
lief cash  or  ebook*  For  your  information,  purchases  made  by 
check  or  cash  would  be  subject  to  the  sales  tax  inasmuch  as 
the  funds  used  fof  the  purchases  have  lost  their  identity  as 
state  or  federal  fun as* 


Respectfully  submitted. 


OLLIVER  W.  NOLch 

Assistant  Attorney  General 


APPROVED* 


JOHN  HOt  FMAR,  ^ 

(Acting)  Attorney  General 
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The  County  Court  has  discretion 
in  appointment  of  Deputy  Health 
Commissioner 8.  State  Board  of 
Health  has  no  power  to  make  such 
appointment . 


February  12,  1935. 


Hob,  L.  0,  Gillihan 
Prosecutin'  Attorney 
Daviess  County 
Gallatin,  Missouri 


FILED 


Dear  31 r: 


This  is  to  acknowledge  receipt  of  your  letter 
of  reoent  date  requesting  an  opinion  which  reads  as  fol- 


lows: 


■I  have  been  requested  by  our 
County  Court  to  get  an  opinion 
from  your  office,  construing 
Scot  ion  9035,  rtage  271,  1933, 
Sejssion  Acts,  entitled  'Deputy 
state  commissioners  of  health  - 
appointment  - term  - salary.*, 
answering  the  following  questions: 

"1.  I 8 it  necessary  that  the  Coun- 
ty Court  appoint  a denuty  health 
coiimissioner? 

”2.  If  the  County  Court  does  not 
appoint  such  deputy  health  com- 
missioner, does  the  State  Board 
of  Health  have  the  power  and  au- 
thority to  make  such  appointment 
and  fir  the  salary  to  be  ->aid 
hi»? 


■3.  I 8 or  ie  not  the  appointment 
of  a deputy  health  commissioner 
left  to  the  discretion  of  such 
County  Court?- 


In  order  to  more  clearly  understand  the  intention 
of  the  Legislature,  we  set  out  Section  9025,  R.  3.  Uo.  1929, 
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which  reads  as  follows: 

"At  the  first  regular  February  terra 
of  the  county  court  in  each  county 
of  the  state  after  this  article  be- 
comes effective  and  at  the  regular 
February  terra  of  said  county  court 
every  third  year  thereafter  said 
court  shall  appoint  a reputable 
physician  ns  a deputy  state  commis- 
sioner of  health  for  that  county 
for  a term  of  three  years.  In  case 
of  a vacancy  in  the  office  of  the 
deputy  state  commissioner  of  health 
of  a county,  the  county  court  shall 
at  it 8 next  regular  term  of  court 
appoint  a reputable  physician  for 
the  un expired  terra.  If  the  county 
court  fails  to  appoint  a deputy 
state  commissioner  of  health  as  a- 
bove  provided  at  the  February  terra 
of  said  court  or  at  the  next  term 
following  a vaoancy,  the  state  board 
of  health  shall  appoint  a reputable 
physician  as  deputy  state  commis- 
sioner of  health  for  that  county 
who  shall  serve  until  the  county 
court  of  such  county  makes  such  ap- 
pointment. The  county  court  of  any 
county  upon  appointing  a physician 
as  deputy  health  commissioner  shall 
confer  with  suoh  physician  and  agree 
with  him  as  to  his  compensation  and 
expenses  fdr  the  performance  of  his 
duties  as  deputy  state  health  com- 
missioner of  that  county  and  such 
compensation  and  expenses  shall  be 
paid  to  him  out  of  the  county  treasury 
of  that  county.  If  it  becomes  neces- 
sary for  the  State  board  of  health  to 
appoint  a deputy  state  health  commis- 
sioner, as  above  provided,  said  state  board 
of  health  shall  fix  a reasonable  com- 
pensation for  such  deputy  state  health 
commissioner  and  shall  designate  what 
shall  be  his  reasonable  expenses,  all 
of  which  shall  be  paid  out  of  the 
county  treasury  of  the  county  of  which 
he  is  deputy  state  health  commissioner . " 
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The  foregoing  section  has  been  repealed  and  a new 
section,  known  as  Seotion  9035.  Lave  of  Missouri, 
page  271,  has  been  enacted  in  lieu  thereof.  3aid 
reads  as  follows: 

■At  the  first  regular  February  term 
of  the  county  court  in  each  county 
of  the  3tate  after  this  article  be- 
comes effective  and  at  the  regular 
February  term  of  said  county  court 
every  year  thereafter,  said  court 
..iay  appoint  a reputable  physician, 
as  a Deputy  State  commissioner  of 
health  for  a term  of  one  year.  In 
case  of  a vacancy  in  the  office  of 
the  Deputy  State  Gonial asi oner  of 
Health  of  the  county,  the  county 
court  may  at  its  next  regular  term 
of  court  appoint  a reputable  phy- 
sician for  the  unexpired  term'.  But 
the  power  of  deolding  whether  or 
not  euch  a deputy  state  health  com- 
missioner will  be  appointed  shall 
be  vested  in  the  oounty  court.  If 
a county  court  of  sny  oounty  de- 
cides to  appoint  a deputy  health 
cor.  ilesioner,  ae  empowered  in  this 
act,  it  shall  agree  with  said  com- 
missioner ae  to  the  co  mpensation 
and  expenses  to  be  paid  for  suoh 
cervices  which  amount  shall  be  paid 
out  of  the  county  treasury  of  the 
county." 


It  will  be  noted  that  the  old  seotion  usee  the  word 
"shall"  throughout  and  that  the  new  section  usee  the  word 
■may"  in  place  thereof. 

57  Corpus  Juris,  Seotion  5,  page  548,  defines  the 
word  "shall*  as  follows: 

"In  oo  rnaon,  or  ordinary  parlance, 
and  in  its  ordinary  signification, 
the  term  •shall*  is  a word  of  com- 
mand, and  one  whioh  has  always,  or 
which  must  be  given  a 'compulsory 
meaning;  as  denoting  obligation. 

It  hae  a peremptory  meaning,  and 
it  is  generally  imperative,  or  man- 
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datory.  It  has  the  invariable  sig- 
nificance of  excluding  the  Idea  or 
discretion,  and  has  the  elgnif loanee 
of  operating  to  impose  a duty  vhich 
may  be  enforced,  particularly  If 
nubile  policy  Is  in  favoT  of  this 
meaning,  or  vhen  addressed  to  public 
officials,  or  where  a public  Interest 
Is  involved,  or  where  the  public  or 
persons  have  rights  which  ought  to 
be  exercised  or  enforoed,  unless  a 
contrary  Intent  appears;  but  the  con- 
text ought  to  be  very  strongly  per- 
suasive before  it  is  softened  into 
a pare  permission.  And  if  any  right 
to  any  one  defends  upon  giving  the 
ward  an  Imperative  construction,  when 
a right  or  benefit  depends  upon  giv- 
ing it  & mandatory  meaning,  the  pre- 
sumption is  that  the  word  was  used 
in  that  sense,  and  it  cannot  be  given 
a ermisalve  meaning  merely;  and  when 
a right  to  a person  or  property  is 
lost  or  destroyed  by  a failure  to  do 
an  aot  within  a limited  time,  it  is 
given  a mandatory  effect;  and  it 
ought  to  be  construed  aa  meaning  'must', 
for  the  purpose  of  sustaining  or  en- 
forcing an  existing  right,  but  need 
not  be  eo  construed  for  or eating  a new 
one." 


The  word  "may"  is  defined  in  39  Oorpus  Juris,  Section 
4*  13P3,  as  follows: 

"The  verb  ‘may*  may  be  and  usually  is 
employed  as  implying  permissive  or 
discretional,  and  not  mandatory,  ac- 
tion or  conduct;  or  it  may  be  employed 
as  implying  imperative  or  mandatory 
aot ion  or  conduct.  More  specifically, 

•may'  has  been  construed  sometimes  to 
mean  'shall*,  and  sometimes  not  to  mean 
* shall; * and  sometimes  to  mean  ’must', 
and  so.oetimes  not  to  mean  ‘must;*  some- 
times to  mean  *must'  or  ‘shall*,  and 
sometimes  not  to  mean  'must*  nor  * shall.* 
Whether  the  word  is  to  be  construed  as 
mandatory  or  as  permissive  is  to  be  de- 
termined in  each  case  from  the  &p  arent 
Intention  as  gathered  from  the  oontext. 
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considering  the  whole  instru  ent  in 
vhloh  It  is  used;  and  It  la  always 
construed  In  a permissive  sense  un- 
less necessary  to  give  effect  to  the 
Intent  In  which  It  Is  used." 


From  the  foregoing  definitions.  It  will  be  seen  that 
the  word  "may*  usually  implies  permissive  or  discretionary 
powers  while  the  ward  "shall"  is  generally  Imperative  or 
mandatory.  It  Is  apparent  that  under  the  old  law,  the 
Legislature  Intended  to  make  It  mandatory  upon  the  County 
Courts  to  appoint  deputy  health  commissioners  and  If  they 
failed  to  do  so.  It  was  the  duty  of  the  State  Board  of 
Health  to  aoooint  same.  A careful  reading  In  comparison 
of  the  old  seotion  with  the  new  makes  It  apparent  that  the 
Legislature  Intended,  under  the  provisions  of  the  new 
section,  that  the  CJounty  Court  should  have  the  right  to 
decide  whether  or  not  a Deputy  State  Commissioner  of  Health 
should  be  appointed.  Hot  only  does  the  Legislature  use  the 
word  "may"  throughout  the  new  section,  but  It  specifically 
provides  that  the  power  of  deciding  whether  or  not  a Deputy 
3tate  Co  imissloner  of  Health  will  be  appointed  shall  be 
vested  in  the  County  Court.  The  further  language  used  In 
said  section,  "If  a county  court  of  any  county  decides 
to  appoint  a deputy  health  commissioner"  is  conclusive  evi- 
dence that  the  Legislature  Intended  that  the  County  Court 
should  have  the  ri«*ht  to  decide  whether  or  not  a deputy  health 
commissioner  is  to  be  appointed. 


The  old  seotion  .made  it  the  duty  of  the  State  Board 
of  Health  to  appoint  a deputy  health  commissioner  if  the 
County  Court  failed  to  do  so.  The  new  seotion  doss  not  re- 

quire the  State  Hoard  of  Health  to  appoint  a deputy  health 
commissioner  under  any  circumstances  and  gives  them  no  au- 
thority to  do  so. 


We  are  therefore  of  the  opinion  that  the  appointment 
of  a deputy  health  commissioner  is  to  be  left  to  the  dis- 
cretion of  the  County  Court  who  may  or  may  not  appoint 
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one  as  they  deem  best,  and  it  is  our  further  opinion  that 
the  State  Board  of  Health  does  not  have  the  power  or  authori 
ty  to  appoint  a Deputy  Health  Commissioner  when  the  County 
Court  fail  8 to  do  so. 


Yours  very  truly. 


APPROVED: 


Ja  »es  L.  HornBostel 
Assistant  Attorney-General 


- 


ROY  MoSITTRlOY 
Attorney -General . 
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IHSAN  FAUFER8  -I  Liability  of  county  for  transportation  to  nnd 

from  hospitals. 

SHERIFFS  — — — Fees  for  transporting  Insane  patients. 


• • ‘ { 

February  16,  1935 


: FILED 


Honorable  Alex  $•  Olb son 
her iff  of  utnam  County 
Union vl lie,  }f is s our  1 


beer  ir: 


e hr. yo  your  request  for  on  opinion  dated 
January  2£,  1935  relative  to  the  fees  of  the  sheriff 
for  conveying  insane  persons  to  state  hospitals  upon 
on  order  of  the  county  court. 

In  this  connection,  we  coll  your  attention 
to  that  portion  of  Section  3536,  R.  S.  Mo.  1929  which 
provides  in  part  os  follows! 

"The  several  county  courts  shall 
have  power  to  send  to  a state  hos- 
pital such  of  their  Insane  poor  as 
may  be  entitled  to  a cfc  is lorTTHe  re  to." 


In  or ner  to  send  an  Insane  poor  pa  tient  to  8 
state  hospital,  the  county  court  shall  hold  a hearing 
( ec.  3646),  and  if  upon  such  hearing  the  county  court 
be  satisfied  that  surh  person  is  insane  and  poor,  then 
anlc  court: 

* * shell  cause  a suitable  order  to 
be  entered  of  record,  * then  such 
order  shell  «•  set  for  h that  the  per- 
son fount  to  be  insane  is  a fit  sub- 
ject to  be  sent  to  a state  hospital  » 
to  undergo  treatment  therein;  and  shall 
further  require  * that  the  clerk  of  the 
court  forthwith  forward  a certified 
cony  of  said  order  of  court  to  the  3u- 
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perlntendent  of  the  hospital,  accompany- 
ing the  same  with  a request  of  admission 
of  the  person  found  to  be  Insane  to  tba 
hospital."  (Sec.  8647,  R.  S.  Mo.  1929) 


By  Section  8649s 

"Upon  receiving  the  application  and  the 
official  copy  of  the  order  of  court,  the 
superintendent  shall  immediately  advise 
the  clerk  whether  the  patient  cm  be  re- 
ceived, and,  if  so,  at  whet,  tins*  The 
clerk  shall  thereupon,  in  due  season  for 
the  conveyance  of  such  person  to  the  hos- 
pital by  the  appointed  time,  issue  his 
warrant  to  the  sheriff  of  his  county,  or 
any  cither  suitable  perron,  comtaonding 
fair,  forthwith  to  arrest  such  insane  per- 
son  find  conveyHbln  to  the  state  hosoital 
designated  in  the  order.* 


It  is  further  made  the  duty  of  the  superinten- 
dent to  receive  the  patient  only  when  accompanied  by  the 
warrant. 

Section  8639  provides : 

* henever  a patient  is  seAt  to  a state 
hospital,  by  order  of  any  court  or  of- 
ficer having  authority  to  make  such  order, 
the  warrant,  or  copy  of  such  order,  pro p- 
erely  authenticated,  by  «hich  such  patient 
la  sent,  shell  be  lodged  with  the  super- 
intendent." 


Proa  the  above  and  foregoing,  it  is  apparent 
thrt  the  liability  for  transporting  insane  paupers  to 
state  hospitals  upon  an  order  of  the  county  court,  is  made 
b proper  charge  age Inst  the  county.  It  vaa  not  the  Intent 
of  the  lr  w that  friends  or  relatives  of  Insane  paupers, 
unable  to  support  such  persons  themselves,  should  be  im- 
posed upon  by  being  compelled  *>t  their  own  expense  to  con- 
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vey  such  insnne  paupers  to  state  hos-it«la.  There  are 
two  ways  by  whi<th  sueh  insane  paupers  may  be  convoyed 
to  a ate  to  hospital,  but  both  are  et  county  expense. 

Section  8650  ; rovides  that  relatives  nay  accompany  the 
patient,  and  in  sueh  ease  the  r.rrmt  shrill  be  directed 
to  one  of  them,  and  the  person  to  whomTfc  IsHirecied 
ond  fcls  assistants  shall,  if  demanded,  receive  the  3 me 
compensation  allowed  for  the  like  aervleea  to  the  sheriff. 

By  lection  8662,  Laws  Mo.  1935,  p.  409,  the 
fees  payable  to  a sheriff  for  taking  a patient  to  a state 
hospital  or  removing  ona  therefrom  are  fixed  by  law  at 
the  rate  of  ten  cents  per  alio,  and  one  dollar  per  day 
for  the  aur;ort  of  enoh  patient.  Additional  compensa- 
tion ia  allowed  for  persona  assisting  the  sheriff  in  taking 
sueh  persons  to  or  from  state  hospitals. 

It  ia,  therefore,  the  opinion  of  this  office 
that  the  county  sending  an  insane  pa uper  to  a state  hos- 
pital la  liable  for  fees  allowed  by  law  to  the  sheriff, 
if  the  sheriff  transports  such  Insane  pauper.  If  such  in- 
sane pauper  is  tjr'  nepor  ted  by  relatives  to  the  state  hos- 
pital, then  said  relatives  may  demand  and  receive  the  same 
coarenaotlon  os  is  by  low  allowed  to  the  sheriff.  It  la 
the  or  lnlon  of  this  office  that  the  county  aourt  la  without 
authority  in  any  case  to  demand, as  a condition  precedent  to 
sending  1 r insane  pauper  to  0 state  hospital,  the t relatives 
ass  use  the  burden  and  coat  of  transporting  suoh  parson  to  a 
st*te  hospital. 


Respectfully  submitted. 


FRANKLIN  L.  R LAGAN 

Assistant  Attorney  General 

A P PROV  ED  1 


k;tY  lolf  iTTPICK 
Attorney  General 
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SCHOOLS:  Softool  District  having  received  previous  aid  in 

ereotlng  a Softool  building  will  be  denied  sub- 
sequent aid,  under  Seotion  9357,  R.S.  1929,  when 
in  need  of  a new  school  building;. 


Au.  ;U8 1 30,  1:35. 


Hon.  L.  0.  Ollliftan 
Prosecuting  Attorney 
Daviess  County 
Oallatin,  Hisr.ouri 


FJiLEO 

I 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  Teouest 
for  an  opinion  which  reads  as  follows: 

"In  connection  with  the  location 
of  n new  High  Softool  building  duly 
authorized  cy  voters  of  the  Oallatin 
School  District,  it  has  become  neces- 
sary to  obtain  an  opinion  from  your 
office  construing  section  9357,  R. 

9.  issouri,  1139. 

"I  am  enoloslng  herewith  oooy  of 
letter  received  by  ae  from  Dean  H. 

Leopard,  President  of  the  aoove 
school  board,  which  is  self- 
explanatory  and  fully  sets  out  the 
difficulties  of  the  present  board 
pnd  which  explains  the  necessity  of 
an  opinion  from  your  office.” 


Ap^endec  to  your  letter  is  a oooy  of  the  co  :i.nunicatlon 
received  from  tihe  President  of  the  Board  of  Education,  Con- 
8 ulidated  District  Ho.  8 of  Oallatin,  Missouri,  which  reads 
as  follows: 

"In  connection  with  the  location 
of  the  new  High  School  building 
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authorized  by  the  voters  of  the 
Oallntin  SohJol  District  (Consoli- 
dated District  No.  8 of  Daviess 
County)  at  the  election  of  last 
week,  the  Board  of  Sduoatlon  Is 
especially  concerned  with  the  In- 
terpretation to  be  given  to  Seotlon 
9357,  R.  8.  Ho.  1939,  which  reads 
as  follows: 

"Whenever  a district  organized  un- 
der the  provisions  of  this  article 
has  recured  a site  of  not  less  than 
five  acres  for  the  central  high  school 
building  of  said  district  and  has  e- 
rectec  thereon  a suitable  school  build- 
ing, suitable  for  a central  school  and 
containing  one  large  assembly  room  for 
the  nesting  of  the  citizens  of  the 
dlstrlot  and  has  Installed  a modern 
system  of  heating  and  ventilating,  the 
state  shall  pay  one-fourth  of  the  cost 
of  said  building  and  equipment:  Pro- 
vided, the  amount  thus  paid  by  the  etate 
shall  not  exceed  $3,000  for  any  one 
dletrlct. 1 

"It  had  been  the  expectation  of  the  board 
t^*t  the  aid  authorized  by  this  statute 
at  uld  be  available,  as  the  building  con- 
templated fulfills  all  the  requirements 
of  this  section,  including  an  assembly 
or  community  hall.  However,  it  now  de- 
velops that  some  years  ago  the  Qallatln 
tfohool  dlstrlot  received  this  $3000  on 
the  theory  that  Its  present  building  met 
thee#  requirements.  This  information 
was  a surprise  to  the  present  board,  alnoe, 
while  the  present  building  has  a study  hall 
whloh  evidently  was  approved  as  meeting 
the  definition  of  an  assembly  room,  It  does 
not  by  any  means  conform  to  present  con- 
ceptions of  'a  large  assembly  room  for  the 
meeting  of  the  citizens  of  the  dlstrlot', 
is  wholly  inadequate  for  that  purpose,  and 
has  never  been  used  as  such.  It  is  almost 
certain  that  It  would  not  now  be  approved 
as  meeting  the  statutory  requirement. 

"It  was  our  Intention  to  aoqulre  a new 
tract  of  five  aores  on  whloh  to  oonstruot 
the  new  building,  but  we  are  now  con- 
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fronted  with  the  question,  whether 
a district  which  builds  a new  build- 
ing with  the  assembly  hall  and  other 
facilities  set  forth  in  this  neotion 
on  $.  new  and  different  site  of  five 
aores  is  barred  from  receiving  aid 
under  this  section  by  reason  of  the 
fact  that  it  has  received  it  at  some 
previous  time  in  connection  with 
another  building  and  site.  Re  have 
had  considerable  discussion  of  this 
question  with  representatives  of  the 
State  Department  of  Education.  Ho 
definite  position  has  been  taken  by 
the  Department  on  the  question,  and 
we  are  left  in  doubt  as  to  whether  we 
can  count  on  receiving  this  aid. 

"If  we  are  denied  aid  under  this  sec- 
tion, the  plans  heretofore  formulated 
for  the  location  and  construction  of 
the  new  building  will  be  materially 
interfered  with,  and  we  do  not  like 
to  prooeed  in  the  acquisition  of  a 
site  until  -we  oan  determine  whether 
this  aid  will  be  made  available  by  ac- 
quiring a five  acre  tract. 

■We  would  be  glad  to  have  your  opinion 
on  this  question,  and  if  you  are  in 
doubt  as  to  the  nroper  interpretation 
of  this  section,  would  appreciate  It 
if  you  oould  secure  an  opinion  from  the 
Attorney  General.* 


9s  direct  your  attention  to  Section  8357,  R.  8.  Ho. 
1839,  relating  to  State  aid  given  a school  district  when 
selecting  a site  for  the  central  high  school  building  whloh 
is  to  be  ereoted  upon  said  sits  within  said  district.  Ths 
pertinent  part  of  said  section  reads  as  follows! 

"Whenever  a distrlot  organized  under 
the  provisions  of  this  article  has  ee- 
oured  a site  of  not  leas  than  five 
aores  for  the  central  high  school  build- 
ing of  said  district  and  has  erected 
thereon  a school  building,  suitable  for 
a central  sohool  and  containing  one 
large  assembly  room  for  the  meeting  of 
the  citizens  of  the  district  and  has 
installed  a modern  system  of  heating 
and  ventilating,  the  state  shall  pay 
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one-fourth  of  the  ooet  of  said 
building  and  equipment:  Provided. 

the  amount  thus  paid  by  the  State 
shall  not  exceed  two  thousand 
(#3000.00)  for  any  one  dlstrlot. 

• * • 

It  Is  evident  from  a oareful  reading  of  the  above 
section  that  whenever  a dlstrlot  has  organised  under  the 
provisions  of  Article  IV,  Ohapter  57,  R.  3.  Mo.  1929. 
that  they  will  be  entitled  to  receive  State  aid  In  the 
erecting  of  a school  building  upon  a site  of  not  less  than 
five  acres  when  the  building  that  is  erected  oontains  one 
large  assembly  room  for  the  meeting  of  the  oltizens  of  the 
district.  It  is  also  required  that  the  building  so  erected 
has  installed  therein  a modern  system  of  heating  and  venti- 
lating. 

Since  the  passage  of  the  Artiole,  whioh  includes 
Section  9357.  supra,  this  Gallatin  School  District,  whioh 
was  organized  under  the  provisions  of  this  Artiole,  clai.-ned 
and  received  the  two  thousand  (13000.00)  dollar  grant  from 
the  State  of  Missouri  and  this  sun  was  paid  on  the  theory 
that  the  Act  had  been  complied  with.  The  size  of  the  site, 
the  assembly  roo*  and  the  statutory  building  equipment  were, 
at  that  time,  found  to  be  in  oomolianoe  with  the  Statute  or 
the  two  thousand  ($3000.00)  dollars  would  never  have  been 
paid  by  the  State  of  Missouri. 

By  the  terms  of  the  9tatute  the  State  nays  to  a school 
district,  oormlylng  with  the  Article,  not  to  exceed  *two 
thousand  ($2000.00?  for  any  one  dlstrlot. * Here  you  have  a 
school  dlstrlot.  in  the  faoe  of  this  limitation,  asking  if  another 
two  thousand  ($2000. 00 ) dollars  is  available  to  them  on  a new 
building  project,  under  the  limitations  of  this  Section.  By 
no  forced  construction  of  the  words  above  quoted  eould  another 
two  thousand  (&2Q00.00)  dollars  be  available  to  them,  as  pro- 
vided in  this  Section,  and  such  is  our  opinion. 


Very  truly  yours 

»Ji.  ORR  3A  .TERS 

APPROVED:  Assistant  Attorney  General. 

JOHI  W.  HOVFUA1,  Jr. 

(Acting)  Attorney  General. 
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INTOXICATING  LIW.UOR:  Licensee  employing  persons  under  the  age  of 

21  years  to  sell  or  assist  in  the  sale  or 
dispensing  of  intoxicating  liquors  au:e  guilty 
of  violating  3eotlon  9 of  the  Liquor  Control  Aot. 


November  4,  1935. 

/' 


Hon.  U.  Stanley  Ginn 
I’r  eecutlng  Attorney 
Lawrence  County 
Mt.  Vernon,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  re- 
quest for  an  opinion  which  reads  as  follows: 

"I  would  like  to  aek  an  opinion 
front  your  offioe  on  the  following 
question  concerning  the  New  Liquor 
law. 

"TAaTS:  'A  Is  a holder  of  a lioenre 
to  sell  5 beer.  He  has  in  his  employ 
B a minor,  wh  , dispenses  and  sells 
the  said  intoxicating  malt  liquor, 
to  the  customers,  who  come  into  his 
place  of  business.' 

"<<Ui:3TI0N : 'Is  A guilty  of  a criminal 
offense  for  emoloylng  B to  sell  and 
assist  in  the  sale  of  said  liquor?' 

"On  page  32,  of  your  interpretation  of 
the  liquor  control  act  Issued  June  1, 
1935L  you  list  under  the  criminal  law 
offenses  number  3.  'Smploylng  a Minor 
to  Sell  Intoxicating  Liquor.'  (sec. 9) 

"However,  section  9 reads  thus:  'No 
person  under  the  age  of  21  years,  shall 
sell  or  assist  in  the  sale  or  dispensing 
of  intoxicating  liquor.'  Sinoe  criminal 
statutes  are  strictly  construed,  my 
question  is,  under  the  aot,  how  the  em- 
ployer oould  be  held  when  the  law  only 
states  that  'no  person  under  the  age  of 

21  shall  sell '." 
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4e  direct  your  attention  to  Section  9 of  the  Liquor 
Control  Aot  relating  to  the  sale  or  dispensing  of  intoxi- 
cating liquors  fey  persons  under  twenty-one  years  of  age. 
9&id  seotion  reads  in  r>art  as  follovs: 

No  person  under  the  age  of 
twenty-one  years  shall  sell  or  as- 
sist in  the  sale  or  dispensing  of  - 
intoxicating  liquor." 


This  Inhibition  of  the  statute,  when  construed  strict- 
ly, is  directed  to  persons  under  the  age  of  twenty-one 
years;  however,  it  is  possible  for  a licensee  to  be  guilty 
of  violating  this  section  of  the  aot  by  employing  a person 
under  twenty-one  years  of  age  to  sell  or  aid  in  the  sale 
of  intoxicating  liquors.  The  procuring  or  employing  of 
persons  under  twenty-one  years  of  age  to  sell  and  dispense 
intoxicating  liquors  by  a licensee  in  his  place  of  business, 
would  make  the  licensee  liable  as  a principal. 


In  the  case  of  State  v.  ^)agsterf  75  Uo.  107,  the  Court 
had  before  it  for  consideration  one  :'r.  aagster  who  was 
indioted  for  running  a horse  race  on  a public  road.  Hr. 
ffagster  wee  tried  and  convicted  as  a principal  although 
he  had  employed  another  to  ride  hie  horse.  The  Court,  in 
discussing  the  matter  said  at  page  108: 

"*•••  lagster  made  and  ran  the  race, 
although  Jones  rode  his  horse.  He 
was  Just  as  guilty  as  if  he.  Instead 
of  Jones,  had  ridden  his  horse.  •••• 

It  is  not  necessary  to  cite  the  nu- 
merous authorities  to  the  effect, 
that,  in  misdemeanors,  all  whs  pro- 
cure or  participate  in  their  commis- 
sion are  principals.  ••••" 


In  the  case  of  State  v.  Brown.  151  Uo.  Apo..  loc.  dt. 
351,  the  Court  said: 

■••••  There  a person  acts  as  the 
olerk  or  agent  of  another  in  selling 
intoxicating  liquors  In  violation 
of  law,  either  may  be  indioted.  ••••» 
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Youx  attention  is  directed  to  Section  30  of  the 
Liquor  Control  Act,  which  provides  in  part  as  follows: 

"Any*  person  convicted  of  violat- 
ing any  of  the  provisions  of  this 
act  shall  be  adjudged  guilty  of  a 
sal  sdeiaeanor . " 


CONCLUSION. 


It  is  the  opinion  of  this  department  that  "A",  as 
stated  in  your  hypothetical  question  would  be  guilty  of 
violation  of  Section  9 of  the  Liquor  Control,Act. 


Yours  very  truly. 


RUS3ELL  C.  STONE 

Assistant  Attorney- General. 


raw  i.  wwm,'  Jr. 

(Acting)  Attorney-General. 


/ 

APPROVED: 


RC3/af i 


STATE  BOARD  OF  HEALTH; 


Oath  of  office  for  Local  Registrar  of  Vital 
statistics. 


c - -/ 

June  21,  1935 


State  Board  of  health 
Jefferson  City,  Missouri 

Attention  of  Doctor  Herman  3.  oove. 


Gentlemen: 

Re  acknowledge  receipt  of  your  request  for  an 
opinion  of  this  office  reading  as  follows: 

••Apparently  there  has  been  some  Con- 
troversy throughout  the  state  regarding 
tne  registration  and  appointment  of 
Locax  registrars  of  Vital  Statistics. 

It  h&s  been  tne  practice  of  tnls 
Department  in  tne  past  to  use  a routine 
prlntedi  fora  in  making  these  appointments, 
out  the  3 ipreme  Court  will  not  accept 
this  method  of  appointment  of  Local 
Registrars  as  ceing  legal,  and  will  not 
stand  in  tne  Court  vltnout  a sworn 
afx&d&vlt  of  said  appointment. 

I am  herewith  enclosing  tne  forms  for 
your  verification  and  revision.* 

I have  examined  your  •s'orm  v.s.  Mo.  3,"  "Form  V.  S. 

Ho.  4*  and  *?orm  V.  3.  Ho.  5*,  and  find  that  the  same  are 

satisfactory  in  form  except  that  they  do  not  contain  the 

oath  of  office  wnich  is  required  to  be  taken  by  all  officers 

unaer  the  authority  of  this  tI * * * * &te.  Section  3 of  Article 

XIV  of  tne  Constitution  of  Missouri  provides: 


3tate  Board  of  Health 
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4 A.11  officers,  both  civil  and  military, 
under  the  authority  of  thle  -tete,  snail, 
oefore  entering  on  the  duties  of  their 
respective  offices,  take  and  subscribe 
an  oath,  or  alf  lrnAtlon,  to  support  the 
Constitution  of  the  United  states  and 
of  thle  state,  and  to  demean  themselves 
faithfully  in  office.4 

Thle  section  ias  held  appllcaDle  to  local  registrars  of 
vital  statistics  In  tne  case  of  State  ex  rel.  McKlttrlok  vs. 
Langston,  not  yet  officially  reported. 

we  suggest  th  it  there  ie  printed  on  the  back  of  forms 
4 V. S.  Mo.  3-  ana  "V.3.  Mo.  4-  the  following  oath: 


“State  of  Missouri 
County  of 


) 

(8S 

J 


X*. 


, being  duly  sworn 

upon  my  oath,  say  th  t I will  support 
the  Constitution  of  the  United  States 
and  me  Constitution  of  the  State  of 
Missouri,  and  that  1 will  faithfully 
demean  myself  In  the  office  of  Local 
He glstrar  of  Vital  Statistics  for  the 

registration  district. 

comprising  the  primary  registration 

districts  of , in  the 

county  of , State  of 

Missouri. 


Subscribed  and  sworn  to  before  me  this 
day  of  , 19 . 


Notary  Public. 


My  commission  expires 
the' day  of  
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Oa  the  back  of  fora  *V.  9.  Mo.  5*  there  should  be  printed 
the  following  affidavit: 

"State  of  Missouri  ; 

(as 

County  of  ) 

I. , being  duly  sworn 

upon  my  oath,  say  ilia?  I will  support  the 
Constitution  of  the  United  States  and  the 
Constitution  of  the  State  of  Missouri,  and 
that  I will  faithfully  demean  myself  In 
the  of  floe  of  Deputy  uocal  Registrar  of 

Vital  Statistics  for  the  

registration  district,  ooaprlslng  the 
primary  registration  districts  of 

in  the  county  of , State  of 

Missouri . 


Sub6orlDe*i  and  sworn  to  before  me  this 
day  of  , 19 


Notary  i-ubllc. 


You 

Vo.  4"  and 
be  aade  by 


APf’RoVID: 


l'y  Comal  sslon  expires 
the  day  of  , 

18 


should  of  course  require  that  when  your  forms  "V.  9. 
"V.  3.  No.  5"  are  returned  to  you  that  this  affidavit 
the  appointee. 


Respectfully  submitted, 


HARHt  U.  NALnr..Rf  Jr., 
Assistant  Attorney  General 


JOHN  *.  HOFFMAN , Jr., 
Acting  Attorney  General 
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RECORDS:  Records  of  looal  registrars  of  births  and  deaths 

are  opejn  to  inspection  to  a person  haying  a proper 
interest  therein. 


I 

Jane  39,  1935. 


Dr.  R.  8.  Gore 
Assistant  Registrar 
The  Stats  Board  of  Health 
Division  of  Child  Hygiene 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  which  reads  as  follows: 

"This  Department  has  had  a number 
of  inquiries  from  Deputy  Local  Re- 

fistrars  throughout  the  State,  vant- 
ng  to  know  whether  or  not  their 
records  are  open  to  the  public  for 
inspection. 

"We  contend  these  records  are  incom- 
plete until  they  are  received  in 
this  office  and  filed  as  permanent 
records. 

"We  would  like  your  opinion  as  to 
whether  or  not  Deputy  Local  Registrars 
files  would  be  open  for  lnspeotion, 
and  would  said  Registrar  be  compelled 
to  let  such  records  be  inspected." 


Seotlon  9058,  R.  S.  Mo.  1939,  which  relates  to  the  duties 
of  looal  registrars  reads  in  part  as  follows: 

"•*•*  He  shall  then  na  iber  consecutive- 
ly the  certificates  of  birth  and  death, 
in  two  separate  series,  beginning  with 
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the  number  one  for  the  first  birth 
and  the  first  death  in  each  calendar 
year,  and  sign  his  name  as  registrar 
in  attest  of  the  date  of  filing  in 
his  offljee.  He  shall  also  make  a oom- 
plete  ami  accurate  oopy  of  each  birth 
and  death  certificate  registered  by 
him  in  a reoord  book  of  approved  form, 
to  be  kent  and  permanently  per served 
in  his  offioe  as  the  looal  record  of 
such  birth  and  death,  in  such  manner 
as  directed  by  the  state  registrar.  And 
he  shall,  on  the  tenth  day  of  each 
month,  transmit  to  the  state  registrar 
all  original  certificates  registered  by 
him  during  the  preceding  month.  And  if 
no  births  or  deaths  occur  in  any  month, 
he  shall  on  the  tenth  day  of  the  follow- 
ing month  report  that  fact  to  the  state 
registrar  on  a oard  provided  for  this 
purpose." 


It  is  plain  from  the  above  seotion  that  the  looal  re- 

fistrar  must  keep  and  permanently  preserve  a oopy  of  each 
lrth  and  death  certificate  registered  by  him  in  his  offioe 
as  a looal  reoord  of  such  birth  and  death. 


There  can  be  mo  doubt,  therefore,  that  the  record  kept 
by  a loeal  registrar  is  a public  record.  Ye  will  now  answer 
your  question  which  is,  whether  or  not  such  records  are 
open  to  the  publlo  for  lnsneotion. 


Ye  find  no  etatutory  provision  covering  the  question 
and  must  therefore  look  to  the  common  law.  53  Corpus  Juris, 
Section  40,  page  624,  states  the  law  at  follows: 

"At  cordon  lav  a person  may  inspect  pub- 
llo records  in  which  he  has  an  interest 
or  make  copies  or  memoranda  thereof,  when 
a necessity  for  such  inspection  le  shown 
and  the  purpose  does  not  seem  to  be  im- 
proper^ and  where  the  disclosure  would 
not  be  detrimental  to  the  public  Interest; 
but  the  gratification  of  mere  curiosity, 
or  motives  merely  speculative,  or  the 
oreation  of  soandal,  will  not  entitle  a 
person  to  inspection  or  to  make  ooplee 
or  memoranda.  ••••■ 
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33  R.  0.  L. , Section  10,  page  160v  reads  In  part  as 
follows; 

" It  Is  quite  generally  conceded  that 
there  is  no  common  law  right  in  all 
persons  to  inspect  public  documents 
or  records;  and  that  right,  if  it  ex- 
ists, depends  entirely  on  the  statu- 
tory grant.  But  at  common  law,  every 
person  is  entitled  to  the  inspection, 
either  personally  or  by  his  agent,  of 
public  records,  including  legislative, 
executive,  and  judicial  records,  pro- 
vided he  h&a  an  interest  therein  whioh 
is  such  as  would  enable  him  to  maintain 
or  defend  an  action  for  which  the  docu- 
ment or  record  sought  oan  furnish  evi- 
dence or  necessary  information.  Any 

?ercon  who  by  lav  is  given  authority 
o perform  certain  work  on  the  public 
records  is  entitled  to  aocese  thereto, 
so  that  it  is  necessarily  implied  that 
the  person  or  persons  authorised  to  in- 
dex the  records  should  have  free  aooess 
to  them.  It  has  been  held,  however,  that 
no  one  has  a right  to  examine  or  obtain 
copier  of  public  reoords  from  mere  curi- 
osity, or  for  the  purpose  of  or eating 
public  scandal.  •••*■ 


In  view  of  the  aoove,  it  is  the  opinion  of  this  depart- 
ment that  the  records  of  a looal  registrar  are  public  records 
and  are  open  to  ins  action  to  any  person  who  has  a t>ro per 
Interest  therein.  A person  has  no  right  to  inspect  such 
reoords  for  the  gratification  of  mere  curiosity  or  for  the 
purpose  of  creating  public  scandal . 


Tour 8 very  truly, 

APPROVED:  J.  £.  m»OR 

Assistant  Attorney-General. 


john  w.  Homan,  jjr. 

(Acting)  Attorney-General. 


JET/afJ 


APPROPRIATI ONS: 


An  aDpropriaticn  act  cannot  legislate  — "Revolving 
Fund"  of  State  Pair  cannot  be  appropriate?!  until 
statute  is  amended. 


January  Dl,  1935. 


Hon.  C ■■’a s . . (ireen 

secret  ry 

Missouri  State  Fair 
Sedalia,  Missouri 


Ijear  for.  Qreen: 


This  is  to  acknowledges  your  letter  of  January  18, 
1935,  as  follows: 

"I  am  enclosing  you  a copy  of  a bill 
for  a Revolving  P nd  to  be  used  at 
the  Missouri  State  Fair,  that  I 
have  drawn  up,  asking  if  you  will 
give  me  an  opinion  as  to  whether  we 
can  use  this,  if  and  w en  the  legis- 
lature would  pass  it. 

it  would  certainly  oe  of  great  bene- 
fit to  me  here,  if  it  could  be  used." 


The  copy  of  the  proposed  bill  for  a "revolving  fund"  to  oe  used 
by  the  Missouri  State  Pair  is  quite  lengthy  and  we  will  not 
quote  same.  The  proposed  bill  provides  l'or  an  emergency  revol- 
ving cash  fund  to  be  used  to  pay  ml : cellaneous  small  accounts. 
The  ef  ect  of  said  appropriation  act  would  be  that  an  amount 
not  to  cxcoed  >5,000.00  at  any  one  time  would  be  drawn  from  the 
general  revenue  funu  of  the  state  treasury  and  placed  in  a local 
bank  at  Sedalia,  Missouri,  ana  checks  arawn  on  said  account  to 
pay  small  Incidental  bills. 

an  September  14,  1933,  this  Department  rendered  to 
aonorable  . . C.  Breshears,  Commissioner  of  the  state  Department 
of  agriculture,  an  opinion  to  the  effect,  "Prom  the  foregoing, 
it  i 8 our  opinion  that  you  should  file  the  otate  Pair  accounts 
with  the  State  Auditor  and  payment  of  same  should  be  oy  state 
warrants  drawn  on  the  funds  applicable  to  their  payment."  ouch 
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>reen 


-2 


January  21,  19.: *5 


an  arrangement  we  ac,ree  le  quite  unsatisfactory  and  hampers 
the  state  Fair  In  Its  activities  because  .:any  day  laborers 
do  not  like  to  *alt  for  their  compensation  and  if  a revol- 
ving funa  could  be  provided  the  salaries  and  snail  expenses 
of  ye  rsons  performing  services  and  labor  to  the  state  Fair 
could  oe  paid  at  the  completion  of  their  work.  However,  we 
are  powerless  to  legislate  and  car  only  interpret  the  law 
as  enacted. 


Article  7,  Chapter  87,  ft.  S.  Mo.  1929,  pertains 
to  the  "State  Fair",  and  uaws  of  Missouri,  1932,  page  166, 
repealed  many  of  the  sections  found  therein. 

lection  11 5b 3,  Laws  of  Missouri,  1933,  pa  e 168, 
in  part  provides  as  follows: 

"The  State  Commissioner  of  Agricul- 
ture sail  be  and  is  hereby  consti- 
tuted the  official  who  shall  have 
supervision  of  the  State  Fair  and  of 
all  the  legalized  departments  of  the 
state  which  are  of  a regulatory 
nature  for  the  advancement  of  horti- 
culture and  apiculture." 


Section  123&5,  Laws  of  Missouri,  1933,  page  168, 

provides : 


"Upon  the  filing  of  proper  vouchers 
and  requisitions,  duly  certified  by 
the  Commissioner,  the  State  Auditor 
shall  issue  his  warrants  monthly 
upon  the  State  Treasurer  for  the  pay- 
ment of  all  approved  salaries  and 
accounts  under  the  Jurisdiction  of  the 
State  Department  of  Agriculture ." 


uaws  of  Missouri,  1933,  page  416,  In  part  provides: 

"All  fees,  funds  and  moneys  from  what- 
soever source  received  by  any  depart- 
ment, board,  bureau,  cor.jnisaion,  Insti- 
tution, official  or  a0ency  of  the  state 
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government  by  virtue  of  any  law  or  rale 
or  regulation  ade  In  accordance  with 
any  law,  snail,  cr,  the  official  author- 
ized to  receive  same,  and  at  stated 
intervals,  oe  placed  in  the  state 
treasury  to  the  credit  of  the  partic- 
ular purpose  or  funa  for  which  collect- 
ed, and  shall  oe  subject  to  appropri- 
ation by  the  General  Assembly  for  the 
particular  ourpose  or  funa  for  which 
collected  during  the  olennlum  in 
which  collected  ana  appropriated. * 

See  also.  Sections  11465  and  11471,  h.  S.  Ho.  1929. 

A reading  of  the  Laws  of  Missouri,  1933,  page  415, 
supra,  shows  that  the  Legislature  intended  that  the  State 
Treasurer  shoula  at  all  times  be  in  possession  of  all  funds 
of  the  State.  In  fact,  it  makes  it  mandatory  that  all  funds 
be  placed  in  the  treasury  to  the  credit  of  the  board,  bureau, 
etc.,  as  the  case  may  be.  Thus,  if  the  money  is  in  the 
treasury,  how  may  it  be  withdrawn i 

The  propsed  revolving  fund  would  allow  same  to  be 
drawn  out  by  the  Commissioner  of  Agriculture  ana  deposited  in 
a local  bank  at  Sedalla,  Missouri.  However,  present  Section 
12355,  supra,  provides  that  the  State  Auditor  shall  issue  his 
warrant  monthly  upon  the  state  treasurer  for  the  payment  of 
salaries  and  accounts  after  the  filing  of  vouchers  and  requisi- 
tions by  the  Commissioner  of  Agriculture.  If  a revolving  fund 
is  provided  by  an  appropriation  act,  in  our  opinion,  it  would 
contravene  and  be  opoosite  to  Section  1235t , supra. 

The  question  now  arises  as  to  whether  or  not  an 
appropriation  act  can  change  the  terms  of  Section  12355. 

In  State  ex  rel.  Davis  v.  oalth,  75  3.  W.  (2d)  626, 

1.  c.  830,  the  Supreme  Court  of  Missouri,  en  Banc,  said  the 
following: 


"The  legislature  could,  at  any  time, 
provide  a different  method  for  pay- 
ing the  salaries  and  expenses  of 
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thla  board  by  amending  section 
13525  or  by  repealing  it  and 
enacting  a nev  lav  In  lieu  thereof, 
but  until  It  does  so,  section 
13525,  R.  5.  1929  (Mo.  St.  Ann. 

Sec.  13525,  p.  637),  remains  the 
lav  of  the  state,  tfe  cannot 
escape  the  conclusion  that  If  sec- 
tion 13525,  R.  S. , Is  still  the  lav, 
and  If  It  provides  that  the  salaries 
and  expenses  of  the  board  shall  be 
paid  out  of  the  fund  created  from 
the  fees  collected  by  the  board, 
and  out  of  that  fund  only,  the 
atte~.pt  to  appropriate  money  out 
of  the  general  revenue  fund  to 
pay  any  part  of  such  salaries  or 
expenses  is  contrary  to  the  exist- 
ing lav  of  the  state,  as  declared 
In  section  13525,  supra.” 


Prom  the  above  It  is  our  opinion  that  until  the 
above  Section  (12355)  Is  amended  that  the  Legislature  could 
not  by  appropriation  devise  any  other  means  or  method  for 
the  payment  of  warrants  or  accounts  of  the  State  Pair.  It 
thus  follows  that  the  revolving  fund,  if  provided  for  by 
the  Legislature,  would  be  void.  If  you  desire  a revolving 
fund,  then  the  statute  should  be  amended. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney-General. 


AP  hovt.d* 


!>  McKITTP.ldK 

Attorney-General. 


JLHiLO 


IKHERITAl'CE  TAX:  A step-child  is  considered  as  a stranger  m 
blood  ’inder  Mo.  inheritance  tax  laws  and  the  inheritance  tax 
must  be  paid  upon  succession  provided  by  statute  for  a stranger 

in  blood. 


I 


January  22,  1935. 


Hon.  J.  D.  Greer, 

Judge  of  Probate  Court, 
Mexioo,  Missouri. 


Dear  Sir: 


This  depart  ent  is  in  receipt  of  your  letter  of  Jan- 
uary 15  requesting  an  opinion  as  to  the  following  state  of 
facts: 

"I  have  an  estate  like  this:  A 
Mr.  "ilkins,  being  along  in  years, 
had  a little  40-acre  farm  and  his 
sons  paid  off  a deed  of  trust  for 
him;  his  wife  died  and  he  married 
another  and  willed  his  farm  to  her 
and  died.  Now  the  widow  has  died 
after  willing  it  to  a son  by  a first 
marriage  and  he  hardly  able  to  take 
care  of  himself. 

This  farm,  as  you  see,  comes  from  his 
father  to  him  thru  his  step-mother 
and  is  valued  at  £300.00  by  the 
appraisers  of  the  widows  estate. 

This  man  is  not  strong  minded  and 
needs  badly  all  he  can  make,  and  I am 
wondering  if  I will  be  compelled  to 
assess  inheritance  tax  when  it  came  from 
his  father  in  this  indirect  way." 

At  the  outset,  we  wish  to  respectfully  call  your  attention 
that  under  the  facts  as  outlined  in  your  letter,  there  can  be  no 
doubt  but  that  the  step-son  takes  this  property  by  reason  of  the 
death  of  his  step-mother,  there  being  no  succession  whatsoever 
from  the  father  to  the  son.  The  preolse  question,  therefore, 
involved  in  this  estate  is  whether  or  not  a step-child  is  possessed 
of  the  same  exemption  under  the  inheritance  tax  laws  of  Missouri 
as  is  a child  of  the  blood. 
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It  has  been  generally  held  that  the  word  "children",  as 
contained  in  inheritance  tax  statutes,  cannot  be  oonstrued  to 
include  "step-children"  unless  such  "step-children"  should  have 
been  legally  adopted  or  brought  within  the  conditions  Imposed 
by  the  statute  to  establish  the  relationship  of  a mutually 
acknowledged  child.  Kidder  "State  Inheritance  Tax." 

Pinkerton  in  his  work  on  Inheritance  Taxation  states 
the  following  rule: 

"Step-children  narked  as  benefici- 
aries under  a will  have  often 
sought  to  receive  the  benefit  of 
the  low  rates  and  high  exemptions 
given  to  children,  but  this  is 
denied  them  unless  they  stand  in 
the  mutually  acknowledged  relation- 
ship of  parent  and  child  for  a 
period  not  less  than  ten  years 
beginning  at  a time  prior  to  the 
child* 8 fifteenth  birthday  and 
subsequent  to  the  death  of  both 
parents  of  the  ohild,  or  were 
proven  to  have  been  legally 
adopted.  This  is  trae  even  if  the 
step-parent  received  the  property 
in  Question  from  the  step-child *s 
own  paj-ent." 

In  the  case  of  Marshall »s  Kstate,  184  Pac.  43,  a step- 
daughter inherited  property  from  her  step-mother,  the  same 
property  having  been  inherited  by  the  step-father  from  the 
step-daughter* 8 mother.  Inasmuch  as  said  property  had  been 
originally  owned  by  the  mother,  the  step-daughter  claimed  the 
exemption  of  a natural  child.  The  Court  held,  however,  that 
the  step-ohild  was  none  the  less  a stranger  in  blood  to  the 
step-father,  and  the  tax  being  upon  the  right  of  succession, 
and  the  succession  of  the  property  coming  from  the  step-father, 
the  same  was  taxable  under  the  rate  awarded  by  the  California 
Statute  to  a stranror  in  blood. 

CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  under  the  inheritance  tax  laws  of  the  State  of 
Missouri  a step-child  is  to  be  considered  as  a stranger  in  blood, 
and  the  inheritance  tax  must  be  paid  upon  the  succession  provided 
by  the  statute  for  a stranger  in  blood. 

Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 

-r  r ■ m • u - ■ ■■■ 


APPROVED: 


PROSECUTING  ATTORNEY:  Entitled  to  no  fee  from  Coun 

for  examination  of  abstracts 
for  School  Fund  Loans . 


February  19 , 1955 


Honorable  A.  D.  Griffin 
County  Clerk  . nrton  County 
Lamar,  Missouri 


Daar  fir: 


This  is  to  acknowledge  receipt  of  your  letter 
of  February  6,  with  request  for  an  opinion,  which  letter 
is  as  follows: 

" :he  County  Court  would  like  your  opinion 
In  regards  to  our  County  Attorney  fees 
for  examining  abstracts  for  School  loans. 

The  Court  would  like  to  know  if  they  are 
to  pay  him?  If  so,  how  much? 

tiould  you  please  let  me  know  at  nnce?" 

I. 

Sections  9245,  9244  and  9245  K.  S.  Mo.  1929, 
provide  how  and  In  what  manner  the  county  school  lunds, 
township  school  funds  and  capital  school  funds  shall  be 
loaned  by  the  county  courts  of  the  respective  counties, 
and  section  9251  provides,  among  other  things, 

"When  any  monies  belonging  to  said 
funds  shall  be  loaned  by  the  oounty 
courts,  they  shall  cause  the  same 
to  be  secured  by  a mortgage  in  fee 
on  real  estate  within  the  county, 
free  from  all  liens  and  encumbrances, 
of  the  value  of  double  the  amount  of 
the  loan,  with  a bond,  and  may,  if 
they  deem  it  necessary,  also  require 
personal  security  on  such  bond*  * *. 
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dut  before  any  loan  shall  be  effected, 
the  borrower  shall  file  with  the 
county  court  an  abstract  of  title 
at  the  time  he  files  his  bond  and 
mortgage  to  the  real  estate  which  Is 
to  be  ortgaged." 


The  statutes  place  the  obligation  for  the  making 
of  county  school  fund  loans  on  the  county  court  and  It  Is 
their  duty  to  see  that  all  of  the  requirements  of  the  law 
have  been  compiled  with, and ,neoessarlly, the  abstract  of 
title  furnished  by  the  borrower  of  school  monies  must  be 
examined  by  one  competent  to  pass  on  same  and  this  duty 
devolves  upon  the  prosecuting  attorney. 

II 

Your  Inquiry  Is  whether  or  not  the  prosecuting 
attorney  is  entitled  to  any  fee  from  the  county  court  for 
examining  abstracts  for  sehool  loan*,  and.  If  so,  how 
much  he  may  charge. 

The  losecutlng  attorney  Is  the  legal  adviser 
of  the  county  court,  as  well  as  all  other  county  officials, 
in  all  matters  pertaining  to  their  official  duties.  For 
any  service  that  the  prosecuting  attorney  performs  for 
any  county  official,  such  as  the  county  court  In  this  In- 
stance, he  must  be  able  to  point  to  the  statute  which 
allows  him  any  fee  or  compensation  for  that  service. 

The  rule  Is  stated  In  C.  J.  18,  page  1519, 

"At  cornnon  law  those  who  accepted 
public  office  were  presumed  to  give 
their  services.  The  right  of  a 
prosecuting  attorney  to  compensation 
Is  therefore  purely  statutory)  he  Is 
not  entitled  to  any  salaries,  fees  or 
costs  except  as  expressly  provided  by 
law." 


The  role  has  been  stated  In  Missouri  In  the  case 
of  King  v.  River  land  Levee  Elstrlot  279  S.  *.  195,  1.  c. 
196, 
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HIt  le  no  longer  open  to  question  but 
that  compensation  to  a public  officer 
Is  a matter  of  statute  and  not  of 
contract,  and  that  compensation  exists, 
if  It  exists  at  all,  solely  as  the 
creation  of  the  law  and  then  Is  Inci- 
dental to  the  office.  State  ex  rel. 

-vans  v.  Gordon,  245  Mo.  12  loc.clt. 

27,  149  S.  W.  658;  Sanderson  v.  Pike 
County,  195  Mo.  596,  93  S.  W.  942; 

State  ax  rel.  Troll  v.  crown,  146  Mo. 

401,  47  S.  W.  504.  Furthermore,  our 
Supreme  Court  has  cited  with  approval 
the  statement  of  the  general  rule  to 
be  fovnd  In  State  ex  rel.  ••edeklng  v. 
McCracken,  60  Mo.  App.  loc.  Oit.  656, 
to  the  effect  that  the  rendition  of 
services  by  a public  officer  Is  to 
be  deemed  gratuitous  unless  a compensa- 
tion therefor  is  provided  by  statute, 
and  that  if  by  statute  compensation 
Is  provided  for  In  a particular  mode 
or  manner,  then  the  officer  is  confined 
to  that  manner  and  Is  entitled  to  no 
other  or  further  compensation,  or  to 
any  different  mode  of  securing  the  same." 


Section  11518  K.  S.  Mo.  1929,  enumerating  some 
of  the  duties  of  the  prosecuting  attorney,  says  the 
following: 

"He  shall  prosecute  or  defend, as  the 
case  may  require,  all  civil  suits  in 
which  the  county  is  Interested, repre- 
sent generally  the  county  In  all 
matters  of  law,  investigate  all  claims 
against  the  county,  draw  all  contracts 
relating  to  the  business  of  the  county, 
and  shall  ^Ive  his  opinion,  without  fee, 
in  metiers  of law  In  whlcK  the  county 
Is-  Interested,  and  In  writ* n^  wKen 
demanded,  io  the  county*" court , or  any 
judge  thereof,  except  in  counties  In 
which  there  may  be  a county  counselor 
* * * g a * 
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We  do  not  find  any  statute  in  Missouri  whereby 
the  prosecuting  attorney  can  charge  any  fee  to  the  county 
court  for  exa ■ tnln«r  abstracts  of  title  for  sehool  fund 
loans,  nd  we  think  that  it  is  one  of  the  general  duties 
of  the  prosecuting  attorney  and  that  he  is  entitled  to 
no  fee, fro*  the  county  court, for  examining  such  abstracts 
of  title# 


COXCLUSIOI 

It  is  therefore  our  opinion  that  the  prosecuting 
attorney  cannot  char re  the  county  court  a fee  for  examin- 
ing abstracts  of  title  for  school  fund  loans# 


Very  truly  yours. 


COVELL  R.  HEWITT 

Assistant  Attorney  General 

APPROVED* 

HCY  kc’AiTfffTflC 

Attorney  General 

CRHiLC 


SCHOOLS:  Rules  and  regulations  If  reasonable  nay  be  pr  >nulgated 
by  School  District.  — -• 


Hon.  iV.  <<•  'raves 
Prosecuting  Attorney 
Jackson  County 
Kansas  City,  Missouri 


Dear  Mr.  Graves: 


Thl3  Is  to  acknowledge  yotir  letter  as  follows: 

"I  an  enclosing  herewith  a lettsr 
fron  Mr 4 H.  Me.  Ilian,  Superintendent 
of  Public  ohools  at  Lee’s  Siraalt, 

Missouri,  which  I will  please  thank 
you  to  answer. " 

str.  I 'Chilian’s  letter  roads  as  follows: 

"I  should  like  to  be  legally  advised 
upon  the  following  natters: 

(1)  A rural  school  district  legally 
owes  Lee’s  Gncnlt  District  79  tuition 
for  the  year  1951- ’32.  <hat  stops 
should  bo  taken  to  collect  the  noney: 

Gho  wouid  pay  the  cost  of  collection, 
the  rural  district  or  our  district? 

By  way  of  explanation,  tills  Iten  Is 
under  the  lGth  section  of  tlie  1931 
ichool  Law. 

(2)  Do  school  officials  have  the 
right  to  search  school  lockers  that 
have  boon  and  are  used  by  pupils  In 
which  to  keep  their  books,  clothing, 
and  other  personal  belongings. 


Hon.  ;v.  «/•  Gravos 


2- 


ob.  21,  1055. 


"(3)  Dot  3Chool  officials  have  tho  legal 
right  to  require  non-resident  . upils  to 
leave  the  keys  to  thoir  automobiles  in 
the  office  during  the  hours  of  school, 
namely  from  9:00  to  4:00.  It  is  assumed 
that  non-rosident  pupils,  as  well  as 
others,  are  under  the  jurisdiction  of 
the  school  from  the  time  they  leave 
home  until  they  return  home,  and  there- 
fore the  school  has  a legal  right  to 
enforce  rules  (reasonable)  pertaining 
to  their  discipline  and  management. 

Does  the  school  have  a legal  right  to 
require  some  non-resident  pupils  to 
leave  t'wir  keys  in  the  offico  and  not 
require  others  to  do  so?  The  explana- 
tion, of  a possible  difference  of 
treat.  lent,  being  that  some  pupils  drive 
carelessly  during  the  noon  hour  and 
also  go  joy  riding  and  thus  go  many 
miles  from  school  pren  ses  with  a 
possibility  of  having  a serious  acci- 
dent, while  other  students  use  their 
automobiles  wisely. 

I should  Bice  to  receive  legal  informa- 
tion covering  the  above  problems.  In 
case  your  office  does  not  care  to 
decide,  will  you  please  forward  ray 
requost  to  tho  Attorney  General  of 
Missouri  and  request  that  an  early  reply 
be  give*?" 


I. 

On  September  14,  1934,  this  Department  rendered  an 
opinion  to  Honorable  Chas.  A.  Lee,  herein  it  was  held, 
aiong  other  things,  the  following  (page  4): 

"Section  1G,  Laws  of  Uisaouri,  1951,  page 
343,  amended  Laws  of  1933,  page  393,  pro- 
vides In  part  as  follows: 

*Tho  board  of  directors  of  each  end 
_ evory  school  district  In  the  state 
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" **  * * * * * shall  pay  the  tuition 
of  en0h  and  every  pupil  ******* 

( that  attends  a high  school  in  an 
adjoining  district*) 

"The  above  section  Is  rianclatory  upon  the 
board  of  directors  and  if  such  do  not 
pay  the  tuition  of  a pupil  resident  in 
their  district  who  attends  a high  school 
located  in  an  adjoining  district,  then, 
in  our  opinion,  a debtor  and  creditor 
relationship  exists  between  the  sending 
district  and  the  receiving  high  school, 
and  such  receiving  high  sohool  could 
maintain  an  action  at  law  for  debt  against 
the  sondinr  school  district*" 


See  also. 

State  ex  rel*  ’ ildred  Burnett  v.  School  District 
of  City  of  Jefferson,  74  S.  (2d)  30. 

In  answer  to  your  first  question,  it  is  our  opinion 
Lee* s r.ursnit  District , debtor,  oould  suo  the  creditor  school 
district  for  debt  and  such  suit  would  be  the  same  as  any 
other  civil  action*  Costs  incurred  would  be  taxable  accord- 
ing to  the  provisions  relating  to  civil  actions. 


II. 

Your  second  and  third  questions  are  related,  hence  we 
shall  treat  then  as  one  quostion  in  our  discussion. 


Section  9207,  R.  S.  Ko*  1929,  in  part  provides  as 

follows: 

"The  board  shall  have  power  to  make  all 
needful  rules  and  regulations  for  the 
orga:  icatlon,  grading  and  government 
in  their  school  district— said  rules  to 
take  offset  when  a copy  of  the  sane, 
duly  signed  by  order  of  the  board,  is 
deposited  with  the  district  clerk,  whose 
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"duty  It  3hall  be  to  transmit  forth- 
with a copy  of  the  sane  to  the  teachers 
employed  in  the  schools;  said  rules 
may  bo  amended  or  repealed  in  liko 
manner.  They  all  all  also  have  the  power 
to  3ii spend  or  expel  a pupil  for  con- 
duct to  dL-c  to  tho  demoralization  of 
the  school,  after  notice  and  a hearing 
upon  charges  preferred,  ■&«•****." 


Volume  56,  Corpus  Juris , pa;  e 052,  Section  1060, 
roads  in  part  as  follows: 

"As  a general  i*ule  a school  teacher, 
to  r.  llxi*  ted  extont  at  least,  stands 
in  loco  parentis  to  pupils  under  his 
charge,  and  nay  exercise  such  powers 
of  control,  restraint,  and  correction 
over  than  as  nay  be  reasonably  necesrary 
to  enahle  him  properly  to  perform  his 
duties  as  teacher  and  accomplish  the 
purposes  of  education,  subject  to  such 
limitations  and  prohibit  ons  as  may  be 
defined  by  legislative  enact,  oat,  * * * 
******  The  teacher's  powor  and 
duty  extend  beyond  the  teaching  and 
preservation  of  order  and  discipline 
to  natters  affecting  the  morals,  health, 
and  safety  of  his  pupils.  He  may  and 
should  do  everythinr  ho  deems  necessary 
to  these  ends,  when  they  are  not  in 
conflict  with  the  primary  purposes  of 
the  school  or  opposed  to  law  or  rule 
of  the  school  board." 

Section  10^9  reads  as  follows:  J*  v°l»  56) 

"In  tho  exercise  of  his  power  to  control 
and  maintain  discipline  in  his  olass, 
a teacher  may  adopt  any  reasonable 
rule  or  regulation  concerning  mat tors 
not  provided  for  by  tho  rules  prescribed 
by  the  school  board,  and  not  inconsistent 
with  some  statute  or  other  prescribed  rule. 
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"The  teachor*s  ruloa  na 7 be  supplemented 
by  rule 3 promulgated  by  the  superintend- 
ent of  schools,  where,  under  a board  rule. 

It  13  his  duty  to  visit  the  schools 
periodically  and  to  supervise  and  direct 
the  teachers  In  their  methods  of  instruc- 
tion." 

Section  1990  provides  In  part:  (C.  J.  Vol.  56) 

"As  a general  rule  the  school  board  which 
by  statute  has  the  general  charge  and 
superintendence  of  tho  public  schools 
has  power  to  adopt  appropriate  and  reason- 
able rules  and  regulations  for  the 
discipline  and  management  of  such  schools, 
such  as  a rule  requiring  that  there  sliall 
be  prortpt  attendance,  diligence  in  study, 
and  prqper  deportment,  and  the  decision  of 
s ;ch  bo«rd,  if  exe rcisod  In  good  faith, 
on  natters  affecting  the  good  order  and 
discipline  of  tho  school  is  final  so  far 
as  It  relates  to  tho  rights  of  pupils  to 
enjoy  school  privileges,  and  the  courts 
will  not  interfere  with  the  exercise  of 
such  authority  unless  it  has  been  illegally 
or  unreasonably  oxoreised;  *«*«**. w 

Section  lOStl  provides  in  port  as  follows:  J«  ,0^ 

"A  rule  or  Regulation  in  regard  to  the 
discipline  and  management  of  a public 
school,  whother  adopted  by  the  teacher 
or  by  the  school  board  must  bo  reason- 
able in  itsolf.  *****  /hethor  a rule 
or  regulation  is  reasonable  an'  valid 
i3  a question  of  law  for  the  court." 


In  .ursley  v.  Gellneyer,  250  3.  W.  530,  the  Suprene 
Court  of  Arkansas  hold  that  the  following  rule  promulgated 
by  a school  board  was  not  unreasonable: 

"•The  wearing  of  transparent  hosiory, 
low-necked  drosses  or  any  style  of 
clothing  tending  toward  inmodesty  in 
dress,  0^  the  use  of  face  paint  or 
cosnotics^  is  prohibited.*" 
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In  the  above  caso  the  pupil  infringed  the  rule  by 
using  talcum  po  . ’or  and  was  expelled.  ’The  court,  page  539, 
said: 

"v.'as  tho  rule  in  question  a reasonable 
one,  and  did  tho  directors  have  the 
right  to  make  and  enforce  It?  *e 
answer  thl3  question  In  the  affirmative." 


'nd  further, 

"In  tho  discharge  of  the  duty  here  im- 
posed upon  us  It  is  proper  for  us  to 
consider  whether  the  rule  Involves  any 
element  of  oppression  or  humiliation 
to  the  pupil,  end  what  consumption  of 
time  or  expenditure  of  money  Is  required 
to  comply  with  it." 


And  further. 


"The  courts  have  this  right  of  review, 
for  tho  reasonableness  of  such  rule  is 
a judicial  question,  and  the  courts 
will  not  rofuse  to  perform  their  func- 
tions in  determining  the  reasonableness 
of  such  rules,  ahen  the  question  is 
presented.  But,  in  doing  so,  it  will 
bo  kept  in  mind  that  the  directors  are 
elected  by  the  patrons  of  the  schools 
over  which  they  preside,  and  the  election 
occurs  annually.  These  directors  are 
in  close  and  Intimate  touch  with  the 
affairs  of  their  respective  districts, 
and  ’mow  the  conditions  with  which  they 
have  to  deal." 


In  King  v.  Jefferson  City  Gohool  r^oard,  71  Ho.  628, 
the  court  hold  ( quoting  from  the  syllabus ) : 

"The  court  will  interfere  to  prevent 
the  enforcement  by  a district  school 
board  of  a rule  which  manifestly  roaches 
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"beyond  their  sphere  of  action,  and 
relates  to  subjects  nowiso  connected 
with  the  management  or  successful 
oporation  of  the  school,  or  which  Is 
plainly  calculated  to  subvert  or 
retard  the  leading  object  of  our  legis- 
lation on  this  subject;  but  the  case 
should  be  a plain  one.  A mile  which 
subjects  any  pupil  absent  six  half  days 
in  four  consecutive  weeks,  without 
satisfactory  excuse,  to  suspension, 
does  not  belong  to  either  of  these 
classes,  and  will  be  enforced  by  the 
courts  without  inquiry  whether  it  is  a 
reasonable  and  proper  one  or  not.  This 
court,  however,  la  of  opinion  that 
such  a rulo  is  reasonable  and  proper." 


Ve  quote  fror.  the  syllabus  of  the  case  of  right  ot  al. 
v.  hoard  of  SJcucation  of  St.  Louis,  24G  3.  W.  43  (LSo.  Sup.): 

"A  regulation  of  the  St.  Louis  board  of 
education,  forbidding  membership  of 
high  school  pupils  in  secret  organi- 
zations, and  not  allowing  pupils  violating 
the  regulation  to  represent  the  school 
in  any  capacity  or  to  participate  in 
graduation  exercises,  held  not  authorized 
by  Rev.  It.  hoc.  11457,  as  to  powers  of 
such  boards  of  education;  for  no  rule 
should  be  adopted  which  attempts  to  con- 
trol the  conduct  of  pupils  out  of  school 
hours  after  they  have  reached  their 
homes  which  does  not  clearly  seek  to  reg- 
ulate actions,  viiich,  if  permitted,  will 
detrimentally  interfere  with  the  manage- 
ment and  discipline  of  the  school." 


A review  of  many  cases  shows  that  the  courts  look  to  the 
facts  in  determining  whether  or  not  a rule  promulgated  by  a 
school  board  is  proper.  It  may  safely  be  said  that  a rule  that 
doos  not  discriminate  or  is  not  unreasonable  or  does  not  cause 
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humiliation  to  the  pupil  and  is  for  the  purpose  of  promoting 
the  interest  of  the  pupil,  will  be  held  valid  by  the  courts. 
In  this  connection,  hor/evor,  it  should  be  borne  in  mind  that 
when  the  pupil  is  in  attendance  at  school  the  board  exercises 
a degree  of  paternalism  toward  the  pupil,  however,  after  the 
pupil  leaven  the  school  promises  tho  right  of  supervision 
over  tho  child  13  rovertod  to  the  parents. 

You  inquire  if  the  school  officials  have  the  legal 
right  to  search  school  lockers?  In  our  opinion,  we  believe 
that  the  board  could  make  a rule  or  regulation  to  the  effect 
that  all  school  lockers  shall  bo  subject  to  inspection  at 
reasonable  times.  Of  course , this  rule  should  not  be  abused. 

As  to  tho  right  of  the  school  officials  to  require 
pupils  to  leave  car  keys  to  their  automobiles  in  the  office 
during  school  hours,  we  are  constrained  to  hold  in  the 
negative,  however,  we  do  believe  that  the  board  would  have 
the  right  to  promulgate  a rule  requiring  that  no  pupil  shall, 
during  school  hours,  be  pern’. t ted  to  use  an  automobile  except 
with*ifr  special  permission.  If  such  a rule  is  promulgated 
it  will  have  the  same  effect  as  requiring  the  pupll3  to  leave 
the  keys  to  their  automobiles  at  tho  office  during  school 
hours.  The  cooperation  of  tho  parents  in  regard  to  those 
natters  should  be  solicited. 


Yours  very  truly. 


Jane  3 L,  Horn!  os  tel 
Assistant  Attorney-General, 


Afr’ROVSD: 


At  tome  y- Gen  oral , 


JLHrEG 


MEDIO INK;  STATE  BOARD  Of  HEALTH:  Persons  practicing  the  pro- 
fession of  Naturopathy  are 
subject  to  the  regulations  of 
State  Board  of  Health  and  re- 
quire a license  under  Section 
9118  R.  3.  Mo.  1939. 


Hon.  W.  V.  Graves 
Prosecuting  Attorney 
Kansas  Oity , Missouri 


March  35,  1935. 


bear  3lr: 


This  department  wishes  to  acknowledge  your  re- 
quest for  an  opinion  under  date  of  .‘arch  9th,  wherein  you 
state  as  follows: 

"Tkt-re  Is  located  here  In  Kansas 
Olty  an  Institution  styling  Itself 
as  the  Columbia  College  of  Naturo- 
pathy, which  prepares  Its  students 
to  heal  the  sick  by  administering 
concoctions  of  herbs. 

"They  have  requested  ae  to  obtain 
an  opinion  fro*')  you  as  to  whether  or 
not  they  would  oome  under  the  regula- 
tion of  the  State  .Medical  Foard  and 
whether  or  not  they  would  hare  to  have 
a license  to  practioe.  They  do  not 
write  any  prescriptions  for  medicine 
or  attempt  to  cure  except  by  administer- 
ing different  conoootions  of  herbs. 

"I  wish  you  would  advise  me  whether 
or  not  they  can  be  proceeded  against 
for  practicing  medicine  without  a 
license." 


Section  9118,  R.  S.  Mo.  1929,  reads  In  part  as  fol- 
lows : 

"Any  person  practicing  medicine  or 
surgery  In  this  state,  and  any  person 
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attempting  to  treat  the  sick  or  others 
afflicted  vlth  bodily  or  mental  Infirmi- 
ties, and  any  person  representing  or  ad- 
vertising himself  by  any  means  or  through 
any  medium  whatsoever,  or  In  any  manner 
v,  hat  soever,  so  as  to  indloate  that  he  Is 
authorized  to  or  does  practice  medicine 
or  surgery  in  this  state,  or  that  he  is 
authorized  to  or  does  treat  the  siok  or 
others  afflioted  with  bodily  or  mental 
inf lrmities,  without  a license  from  the 
state  ooaxd  of  health,  as  provided  in  this 
article,  or  after  the  revocation  of  suoh 
license  by  the  state  ooard  of  health,  as 
provided  In  this  article,  shall  be  deeded 
guilty  of  a misdemeanor,  and  punished  by 
a fine  of  not  less  than  fifty  dollars  nor 
more  than  five  hundred  dollars,  or  by  Im- 
prisonment in  the  county  jail  for  a period 
of  not  less  ta&n  thirty  days  nor  more  than 
one  year,  or  by  both  suoh  fine  and  imprison- 
ment for  each  and  every  offense;  and  treat- 
ing each  patient  shall  be  regarded  as  a 
separate  offense.  ••**" 


In  order  that  we  may  have  a clear  understanding  of  the 
praotlce  of  "naturopathy" , it  will  be  necessary  that  we  attempt 
to  define  its  meaning. 


In  the  oaee  of  £x  Parte  Gerber . 206  P.  1004,  loc.  olt. 

1005,  57  Oa^if.  App.  141,  the ' Court  said: 

"Counsel  for  both  petitioner  and  respond- 
ent tell  us  that  the  word  'naturopathy' 
has  never  been  defined  in  any  dictionary, 
but  notwithstanding  that  fact  we  shall 
experience  no  great  difficulty  in  deter- 
mining whether  petitioner,  in  practicing 
that  system,  if  we  may  for  the  moment  so 
designate  it,  has  been  following  the  call- 
ing of  a physician  and  surgeon,  and  also 
whether  he  has  been  lioensed  to  do  so.  •••• 
Webster '8  definition  of  'therapeutics'  is: 

'That  art  of  medical  soienoe  which  treats 
of  the  discovery  and  application  of  reme- 
dies for  disease.'  He  defines  the  adjec- 
tives 'theraoeutloj'  and' therapeutical • : 

'Of  or  pertaining  to  the  healing  art;  con- 
cerned in  discovering  and  applying  reme- 
dies for  disease;  curative,'  The  same  lexi- 
cographer defines  'treatment'  as  the  'act 
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or  manner  of  treating;  anageaent; 
handling;  usage;  as,  unkind  treat- 
ment; medical  treatment';  and  one  of 
his  definitions  of  the  verb  'treat1 
is,  'to  care  for  medicinally  or  eur- 
gioally.'  This,  be  it  noted,  ie  the 
only  meaning  given  oy  him  to  the  word 
'treat'  which  can  by  any  possibility 
fit  the  expression  'treatment  of  the 
eye.'  It  is  not  difficult,  then  from 
the  facts  given  us,  and  with  the  aid 
of  Webster,  to  formulate  the  defini- 
tion that  naturQ,?atky  ie  a -.rocega,  or 
system  whereby  remedies  Tor  disease 
ere  dlsooverea  and  whereby  they  are  *2. 
P i ted  to  tbe  dealing  of  disease.1* 


Again,  in  the  case  of  Millsan  v.  Alderron.  319  Pao. 

469,  loc.  oit.  473,  63  Cal.  App.  518,  the  court  said: 

“By  reference  to  the  above  paragraph 
of  said  articles  of  incorporation,  it 
will  be  observed  that  one  of  the  pur- 
poses of  said  association  is  'to  teaoh 
naturopathy  in  its  theoretical  and  prac- 
tical modes  of  restoring  and  maintain- 
ing health'  and  that' the  materia  medlca 
shall  consist  of  light,  air,  water,  clay, 
neat,  rest,  diet,  herbs,  electricity, 

.-naasage,  Swedish  movements,  suggestive 
therapeutics,  chiropractic,  magnetism, 
physioal  and  mental  culture,  eto.' 

'Materia  medlca'  is  defined  as  'the  sub- 
stances employed  as  remedial  agents.' 
Therefore,  the  substances  employed  by 
one  practicing  naturopathy  in  the  trest- 
le it  of  the  sick  and  afflicted  would  be 
light,  air,  water,  etc,,  and  a naturonath 
or  a doctor  of  naturopathy  woulc  be  & 
oerson  who  holcfs  an  unx evoked  certificate 
from  the  board  of  medical  examiners,  au- 
thorising him  to  treat  the  alok  and  affllo- 
ted  by  the  use  of  the  substances  ajove'  enu- 
mcyate'ff:" 


From  the  foregoing  c&s^  it  may  be  said  that  the  nraotioe 
of  naturopathy  consists  of  discovering  remedies  and  applying  them 
to  the  healing  of  disease.  The  “materia  medioa”  of  a doctor  of 
naturopathy  may  consist  of  a number  of  things  including  light, 
air,  water,  clay,  heat,  rest,  diet,  electricity,  massage,  herbs 
and  other  substances.  In  the  case  before  us,  the  substances 
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em-Dloyed  for  the  treatment  of  the  siek  and  afflicted  con- 
sist of  a concoction  of  herbs. 


Lava  of  Missouri,  1901,  Section  5.  cage  207,  made 
it  a misce  ,e-  nor  for  any  person  to  practice  mediolne  or  sur- 
gery or  to  attempt  to  treat  the  sick  without  first  obtain- 
ing a license  from  the  State  board  of  health.  This  section 
is  in  aooord  with  Section  9118,  R.  3.  Ho.  1929,  supra.  The 
latter  section  has  merely  been  broadened  in  its  scope. 


The  case  of  3tate  ▼.  Smith.  136  3.  1.  485,  loo.  oit. 
469,  233  Ho.  243,  was  decided  under  the  former  section  and 
the  Oourt,  in  discussing  what  constituted  the  practloe  of 
medicine,  said: 

"It  is  a serious  question  whether  de- 
f t ida -it  would  not  come  within  the  ori- 
ginal statute,  as  one  practicing  medi- 
cine or  surgery.  The  practice  of  raedi- 
oine  is  not  confined  to  the  administra- 
tion of  drugs;  nor  is  surgery  limited 
to  the  knife.  When  a ohysician  advisee 


hi 8 patient  to  travel  for  his  health, 
he  is  practicing  medicine.  Broadly 


Section  9118,  R.  3.  Ho.  1939,  provides  in  nart  as 
follows: 

"Upon  receiving  Information  that 
any  provision  of  this  section  has 
been  or  is  being  violated  the  secre- 
tary of  the  state  board  of  health 
shall  investigate  the  matter  and  upon 
probable  cause  appearing,  shall,  un- 
der the  direction  of  the  board,  file 
a complaint  with  the  prosecuting  or 
oircuit  attorney  in  the  county  or 
olty  where  the  alleged  offense  oc- 
curred. ••••■ 


In  view  of  the  foregoing  definitions  of  the  practloe 
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of  naturopathy  aa  consisting  of  discovering  remedies  and 
applying  then  to  the  healing  of  disease,  we  are  olearly  of 
the  opinion  that  suoh  praetloe  constitutes  the  praotiee  of 
aediolne  as  Interpreted  by  the  Missouri  courts.  Persons 
desiring  to  praetloe  the  profession  of  naturopathy  are  sub- 
ject to  the  regulations  of  the  State  board  of  health  re- 
quiring a license,  and  nay  be  proceeded  against  under  pro- 
visions of  Section  9118,  supra. 


Respectfully  suuaitted. 


WM.  ORR  SAWYERS 
Assistant  Attorney-General. 


APPROVED: 


kolITTKlOK 

Attorney-General 


MW/VOS:afj 


SCHOOLS:  Any  person  between  the  age  of  6 and  LO  years,  unless 
defective,  has  a right  to  attend  public  schools. 


September  1C,  1955, 


Hon.  W.  W.  craves 
Prosecuting  Attorney 

Jackson  County 
Kansas  City,  Missouri 


i/ear  Mr.  craves: 

This  la  tc  acknowledge  your  letter  as  follows: 

"I  am  enclosing  herewith  copy  of  a 
letter  from  Mr.  H,  ciillan,  Super- 
intendent of  Schools,  Lees  Surmiit, 

Mis  ouri,  which  is  self  explanatory. 

"Will  you  kindly  furnish  Mr.  McMillan 
with  the  information  he  desires." 


Mr,  McMillan's  letter,  in  part,  reads  as  follows: 

"The  compulsory  age  of  school 
attendance  begins  at  SEVEN.  Free 
education  begins  at  SIX.  Does  a 
school  board  have  the  legal  right 
to  keep  pupils  from  attending  school 
until  tley  are  seven': 

"The  background  for  this  question  is 
as  follows:  ..hen  pupils  are  per- 
mitted to  enter  the  First  Grade  at 
the  chronological  age  of  six,  there 
are  t sse  whose  mental  age,  or  the 
age  of  the  mind,  is  not  six,  and 
therefore  cannot  do  First  Grade  work 
and  they  FAIL,  Get  A DISLcKE  FOR 
SCHOOL l AND  HAVE  TO  RKFEAT  THE  WORK. 

For  example,  it  is  possible,  and  IT 
DOES  HAPPEN,  that  a child,  who  has 
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lived  six  years  and  has  a mind  of  an 
avera  je  four  or  five  year  old  child, 
enters  the  First  Grade.  At  is  obvious 
that  the  child  cannot  do  the  work  re- 
quired of  children  whose  minds  are 
six  years  of  age.  It  would  be  better 
to  keep  this  child  out  of  sehool 
another  year  to  let  his  mind  grow 
older  so  that  he  could  come  more 
nearly  doing  good  First  Grade  work 
and  consequently  get  a better  founda- 
tion for  later  work.  In  some  cases, 
some  children  should  not  start  to 
school  until  the  aj  of  eight.  Of 
covrce,  this  case  could  not  be  enforced 
on  account  of  the  compulsory  attendance 
law.  However,  if  it  is  legally 
possible  to  keep  children  out  of  sehool 
until  age  seven,  chronologically,  the 
exceptional  cases  will  eventually 
receive  better  education.” 


I, 

ck-  s a Sehool  Hoard  hive  the  legal 
right  to  keep  pupils  from  attending 
a c hoo' l*~unl'  ill  -e„  are  seven : 


Article  I,  Section  1,  Constitution  of  Missouri, 
provides  as  follows: 

"A  general  diffusion  of  knowledge 
and  intelligence  being  essential  to 
the  preservation  of  the  rights  and 
liberties  of  the  people,  the  General 
Assembly  shall  establish  and  main- 
tain free  public  schools  for  the 
ratui tous  instruction  of  all  persona 
In  this~TEi  .e  bof. veer,  c-ae  age  a of 
TT>:  and  t ont,  yoars.” 

In  the  case  of  bright  v.  Board  of  Education  of  St 
uouis,  246  S.  43,  the  Supreme  Court  of  Missouri,  page  44 
said  the  following: 
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"In  view  of  the  beneficient  purpose 
of  ublic  education,  it  was  not 
atte  sted  In  the  Constitution  (article 
11)  to  nlace  any  restriction  upon 
legislative  action  in  regard  thereto 
other  than  an  a -,e  11  it  within  which 
the  rights  granted  were  to  be  enjoyed." 


In  Rogers  v.  ’ cCrav;,  61  fio,  App.  407,  the  St,  Louis 
Court  of  Appeals,  page  409,  said: 

"To  entitle  the  plaintiff  to  main- 
tain the  action,  she  must  have  been 
within  the  sehool  age  (as  fixed  by 
the  constitution)  at  the  time  she 
was  prohibited  from  attending  the 
school.  Roach  v.  Board  of  lublic 
Schools,  77  Mo,  484," 


It  Is  our  opinion  that  any  pupil  between  the  ages 
of  six  and  twenty  years  has  a legal  right  to  attend  school 
and  the  board  is  not  Justified  in  denying  attendance  to  pupils 
until  they  attain  the  age  of  seven.  It  is  our  further  opinion 
that  the  facts  stated  in  your  letter  would  be  no  excuse  or 
Justification  to  deny  certain  children  the  right  to  attend 
school  until  such  attain  the  age  of  seven.  However,  if  a 
child  1 8 feeble-minded,  deaf,  blind  or  crippled,  such  would 
not  have  to  be  admitted  to  the  same  school  of  instruction  pro- 
vided for  normal  children,  but  when  ten  or  more  of  such  defec- 
tive children  are  found  in  the  district  a special  class  of 
instruction  shall  be  provided  for  same.  Sections  9818,  9219, 
9220  and  9434,  Revised  statutes  of  Missouri,  1929, 


Yours  very  truly. 


James  L.  Hornbostel 
Assistant  Attorney -General 

APPROVED: 


JOHN  77.  KOFFUaN,  Jr., 
(acting)  Attorney  General 
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COSTS  IN  CRIMINAL  CASES:  County  Treasurer  cannot  withhold  fees  payable 
to  coanty  judges  and  county  clerk,  indebted  to  county  on  school  fund 
mortgages,  because  school  fund  mortgages  are  not  included  in  provisions 
of  Sec.  3854,  R.S.  1929, 


.,1 


October  17, 


1935 


Honorable  L.G.  Graven, 
Treasurer  of  Lincoln  County, 
Troy,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter 

requesting  an  opinion  as  to  the  following  state  of  facts: 

"My  attention  has  been  called 
to  the  sections  of  law  as  shown 
herewith.  (Secs.  3854,  3853  to 
5859,  H.S.  Mo.  1929) 

"I  do  not  thoroughly  understand 
thl3  and  would  like  to  have  your 
written  opinion,  as  I cannot  get 
any  satisfaction  from  talking  with 
our  prosecuting  attorney. 

"The  county  clerk  and  one  of  the 
county  judges  owes  the  county  on 
school  fund  mortgages  and  I want  to 
know  if  under  the  law  I will  have  to 
hold  their  fees  and  salary  to  apply 
on  their  respective  debts." 

Section  3854,  R.S.  Mo.  1929  provides  in  part  as 

follows: 

"The  county  treasurers  shall  pay 
out  all  such  fees  to  the  proper 
owners  as  the  same  may  be  called 
for:  Provided,  that  before  any  such 
fees  shall  be  paid  the  party  to 
whom  the  same  is  due  shall  furnish 
satisfactory  evidence  to  the  treasurer 
that  he  or  she,  as  the  ease  may  be, 
is  not  at  the  time  indebted  to  the 
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state  or  county,  on  acoount  of 
delinquent  back  taxes,  or  Is 
Indebted  to  the  state  or  county 
on  account  of  any  fine,  penalty, 
forfeitures  or  forfeited  recog- 
nizances, or  costs  for  a violation 
of  any  criminal  statute  of  this 
state,  or  for  contempt  of  any  court, 
no  matter  if  the  same  shall  have 
been  paid  by  oath  of  Insolvency  as 
provided  by  lav;  or  is  Indebted 
to  the  state  or  any  county  on 
account  of  any  funds  coming  to 
his  hands  by  reason  of  any  public 
office:  * * * *" 


C0MCLU5I0M 

In  view  of  the  foregoing.  It  is  the  opinion  of  this 
department  that  you  have  no  authority  to  hold  the  fees  payable 
to  the  county  judge  in  question  or  to  the  county  clerk  for  the 
reason  that  they  are  Indebted  to  the  county  on  school  fund 
mortgages  inasmuch  as  sohool  fund  mortgages  are  not  Included 
within  the  provisions  of  Section  3654,  R.J.  ho.  1929. 


Respectfully  submitted. 


JOHN  V.  LOffluA U,  Jr., 
Assistant  attorney  General. 


Ar'x'RGTiD: 


ROY  licKltraiCK, 
Attorney  General. 


BALES  TAX;  HOlhLS: 


Rooms  occupied  by  the  same  guest  for  thirty  dtys  or 
more,  the  receipts  exempt  from  the  tax. 


/, 


i 

) 
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Honorable  • T • Craves 

Prosecuting  > fctoroey 
Kmoas  City,  ttlaadurl 


Dear  ir : 


On  SC'  tember  50,  1955,  you  wrote  this  de» 
artmont  petulsing  «n  opinion  regarding  the  sf  lea 
tax  net  ea  it  may  apply  o permanent  guests  of  hotels. 
Your  lettor  1#  es  follower 

”^he  Kmeaa  City  Wo  tel  Assoolr  tion 
bns  reoucatcd  me  to  secure  an 
opinion  fro's  you  at  to  whether  or 
not  patrons  who  live  penoaren tly 
at  hotels  here  In  Kenans  City  enc 
whe  pay  their  bilie  by  the  month 
or  wefck  ahoulc.  be  charged  the 
soles  tax  on  such  bills, " 


The  section  of  the  act  levying  the  tax  at 
one  per  cent  Or.  rooms  In  hoielrfi  *.e  -ec’-.ton  £,  rvb» 

section  I,  which  la  es  follower 

•A  tax  equivalent  to  one  (1)  rer 
cent,  on  the  amount  of  selae  or 
charges  for  all  rooms,  areals  end 
drlnko  furnished  at  any  hotel, 
fcnvem,  inn,  restaurant,  eating 
hotifjfr,  firtit:  store,  dining  car, 
tourist  cabin,  tourist  ocmr>  or 
other  place  in  whleh  rooms,  -oat-la 
or  drinks  arc  regularly  serves  to 
to  public," 
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In  order  to  subject  rooms  furnished  by 
hotels,  taverns,  lnrs,  etc*.  It  Is  necessary  that 
such  rooms  be  "regularly  served  to  the  public*" 

It  must  be  concedod  that  If  a person  Is  operating 
a hotel,  rho  very  fact  that  he  calls  It  a hotel 
would  Indicate  that  the  rooms  are  regularly  open 
to  the  publio* 

To  determine  the  taxability  or  non-taxnbllity 
of  e hotel,  the  method  of  operation  should  be  the 
determining  fsc  or*  omo  hotels  are  operated  by 
catering  solely  to  families  and  permanent  guests 
for  their  income*  Others  rely  solely  on  transient 
rubllc*  In  order  to  subject  the  Individual  rooms 
of  the  hotel  to  a tax  of  one  ner  cent*,  we  are  of 
the  opinion  that  whan  a room  Is  occupied  permanently 
by  c guest,  the  same  constitutes  his  home,  residence, 
domicile,  the  same  as  If  he  were  living  In  a private 
residence,  and  tha*  no  tax  should  be  exacted  from  the 
receipts  of  the  rental  of  such  room* 

As  to  when  a guest  of  a hotel  'may  be  termed 
a permanent  guest,  is  mainly  to  be  determined  by  the 
Intention  of  the  guest*  we  think  a fair  test  as  to 
whether  or  not  a guest  is  a permanent  guest  of  a 
hotel,  la  the  length  of  time  for  which  he  contracts 
for  the  room  or  remains  In  the  room,  end  if  said 
guest  remains  thirty  deys  or  more,  we  are  of  the 
opinion  that  he  Is  a permanent  guest* 

This  ruling  shall  apply  only  to  the  rooms 
of  o ho  el  rented  In  the  manner  as  above  outlined* 

All  other  rooms  of  any  hotel  which  are  regularly 
open  for  occupancy  by  paying  guests  shall  be  sub- 
ject to  the  tax* 


Respectfully  submitted. 


OLJLIVI.R  W*  UOLT.N 

Assistant  ttorney  eneral 

APfROm't 


jdi/r'  "•  Jr. 

(Acting)  attorney  General 


Olfc'MiFK 


OPTOMETRY: 


Pro  ,osed  law  Re:  House  Bill  N6.  247, i aragraph  "(d) 


Dr.  F.  J.  Gullbault,  Presldont 
Missouri  state  Board  of  0;  tone  try 
423  Horth  Broadway 
3t.  TxjuIs,  Missouri 


Ijear  r.  Gullbault: 


Thl3  Is  to  acknowledge  your  letter  of  February  2, 
1935,  a3  follows: 

wMy  attention  has  been  called  to  the  pro- 
posed amendment  to  the  optometry  law. 

Section  13501,  paragra  h D,  to  wit: 

* .;lth  or  without  prescription, 
the  transferring,  replacing*  ad- 
justing, changing  or  duplicating 
lenses  In  spectacles  or  eyeglasses, 
adjusting  lensos  In  frames,  or 
adjusting  francs  or  spectacles,  or 
dealing  In  lcn3os  or  eyoglasso3  at 
retail,  all  for  the  purpose  of 
other  persons  to  wear.1 

A.  Does  this  paragraph  tae  in  or  afreet 
jobbers  or  wholesalers  or  nanuf acturers 
of  oyo  glasses? 

B.  ’/oes  It  prohibit  jobbers  or  whole- 
salers dealing  In  eye  glasses  from  fill- 
ing proscriptions  for  oculists  or  optom- 
etrists for  oye  glasses  or  spectacles? 

C.  Does  this  proposod  amendment  to  the 
opto,  lotry  law  prevent  licensed  physicians 
or  surgeons  from  testing  eyes  or  treat- 
ing same: 
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"D.  Is  the  nodical  act  suf ficlcntly 
broad  to  protect  physicians  and  surgeons 
from  the  operation  of  this  prop  a or'  anond- 
rnent  to  the  optometry  act: 

I shall  be  pleased  to  have  this  opinion 
ready  for  me  for  Tuesday  morning,  February 
5,  when  I will  be  In  Jefferson  :ity, 
which  opinion  I would  like  to  have  at 
hand  when  I discuss  this  proposed  lav? 
with  the  members  of  the  Legislature." 


House  Bill  Ko.  247  is  an  act  to  amend  certain  provisions 
in  Article  1,  Chapter  101,  R.  3.  ho.  1929,  pertaining  to 
"3tate  Board  of  Optometry."  Section  13501  appearing  In  House 
Bill  Ho.  247  defines  what  constitutes  "practice  of  optometry." 

It  repeals  action  13501,  R.  0.  :!o.  1929,  and  enacts  in  lieu 
thereof  practically  the  same  section  and  eliminating  therefrom 
provision  relative  to  "registered  apprentices"  and  clarifios 
a practico  now  existing  -under  the  old  law.  This  aoction  In 
part  provides  a3  follows: 

" octlon  13501.  Any  one  or  any  c 'mblnatlon 
of  the  following  practices  shall  consti- 
tute the  practice  of  optometry: 

ft  ft  fc  ft  ji  ft  ft 

(d)  *7 1th  or  without  prescription,  the 

transferring,  replacing,  adjusting, 
changing  or  duplicating  lenses  In 
3pectaclos  or  eyeglasses,  adjusting 
lenses  in  frames,  or  adjusting  francs 
or  spectacles,  or  dealing  in  lenses  or 
oyeglasae3  at  retail,  all  for  the 
purpose  of  other  persons  to  wear." 


Your  inquiry  concerns  Paragraph  "(d)".  ,/©  invite 

your  attention  to  the  word  "retail"  found  in  the  above  aoction. 
I.  a Jobber  or  wholesaler  or  manufacturer  of  eyeglasses  do  the 
things  providod  for  in  Paragraph  "(d)",  then,  of  course,  suoh 
would  be  practicing  optometry.  However,  said  paragraph  docs 
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not  affect  Job  era  or  wholesalers  or  manufacturers  of  eye- 
glassos  If  such  do  not  deal  in  sane  at  retail,  that  Is,  If 
such  Jobbers  or  wholesalers,  as  agents  for  an  oculist  or 
optometrist,  replaco,  transfer,  adjust,  change  or  duplicate 
lonsos  in  spectacles  or  eyeglasses  for  the  optometrist,  then 
s\ich  would  be,  in  effect,  an  agent  for  the  optometrist  or 
oculist  and  would  be  without  the  provisions  of  Paragraph  "(d)", 
supra. 

be  answor  your  question  "A",  then,  in  .the  negative, 
with  limitations  as  above  set  out. 

In  answer  to  your  question  "B",  in  our  opinion,  the 
answer  Is  "Ho." 

In  answer  to  your  questions "C"  and  "D",  In  our  op'nion 
this  proposed  amendment  doo3  not  prohibit,  restrain,  or  place 
any  restriction  upon  licensed  physicians  or  surgeons  to  treat 
ailments  of  tho  oye.  The  medical  doctors  now  may  do, 
no  e in  troating  eyes  than  a* optometrist,  and  this  act  ouM 
In  nowise  limit  them  In  their  practice. 

Trusting  tho  above  answers  your  inquiry,  we  are 


Your 3 very  truly. 


Janos  L.  HornBostel 
Assistant  Attorney-General. 


Air  PROVED: 


it  trick 

Attorney-General . 
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COUNTY  CLERK  - Compensation  of  deputies. 


Hon.  Guy  C.  Gwyn, 

Clerk  of  County  Court, 
Paris,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
February  3 wherein  you  make  the  following  inquiry,  and  request 
an  opinion  as  to  the  following  matter: 

"The  State  Auditor  has  his  examiners 
here  working  on  Monroe  County  at  the 
present  time.  ***  The  examiners  say 
that  they  have  been  informed  from  the 
office  that  the  Clerk  was  not  entitled 
to  retain  the  extra  $500.00  for  extra 
deputy  hire  under  Sec.  11811,  R.5. 

1929;  that  the  same  was  repealed  in  the 
Laws  of  Missouri,  1933. 

I do  not  feel  that  this  is  correct  and 
am  asking  if  your  office  has  rendered 
an  opinion  to  that  effect?  If  you  have 
not  rendered  an  opinion  in  regard  to 
this  part  of  the  deputy  hire,  I would 
appreciate  it  if  you  would  do  so  if 
you  have  time.  The  Court  allowed  me  the 
extra  $500.00  for  the  year  1934.  However, 

I only  used  $152.50  of  the  amount,  but 
I would  hate  to  have  to  repay  it  to  the 
county  as  I did  not  retain  any  of  it  for 
myself •" 

The  pertinent  part  of  Sec.  11811,  which  was  passed  by 
the  Legislature  in  1933,  is  as  follows  (Laws  of  Mo.  1933,  page 
371) : 
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"Provided,  that  the  county  court  in 
all  counties  in  this  state  having  a 
population  of  15,000  and  less  than 
40,000  persons  may  allow  the  county 
clerks  to  retain,  in  addition  to  the 
amounts  herein  specified,  for  deputies' 
or  assistants'  hire  a further  sum  not 
to  exoeed  '500  per  annum  to  be  deter- 
mined by  the  County  Court  of  such 
county:  Provided,  that  the  County  Court 
shall  determine  that  the  work  required 
to  be  done  by  such  clerk  or  clerks 
demand  or  require  such  extra  remuneration 
and  that  the  fees  collected  and  taken 
in  by  such  clerks  is  sufficient  to  pay 
the  same  but  in  no  event  shall  any  such 
allowance  be  made  by  the  county  court 
where  the  fees  collected  by  such  clerk 
is  not  absolutely  sufficient  to  meet 
such  demand:  and  provided,  further,  that 
in  counties  in  which  the  clerk  of  the 
county  court  is  ex  officio  recorder, 
said  clerk  shall  be  allowed  to  pay  for 
deputies  or  assistants  not  exceeding  the 
sum  of  1500  in  addition  to  the  amount 
provided  in  this  section.  Provided, 
further,  that  until  the  expiration  of 
their  present  term  of  office,  the  person 
holding  the  office  of  County  Clerk  shall 
be  paid  in  the  same  manner  and  to  the 
same  extent  as  now  provided  by  law 
provided  that  this  act  shall  not  apply 
to  counties  in  which  such  clerks  now 
or  may  hereafter  receive  a fixed  salary 
in  lieu  of  all  fees,  commissions  and 
emoluments.  ** 

The  original  section,  11811,  R.S.  tio.  1929  contained  the 
following  proviso: 

"Provided,  that  the  county  court  in  all 
counties  in  this  state  having  a popula- 
tion of  seven  thousand  and  less  than 
forty  thousand  may  allow  the  county 
clerks  and  circuit  clerks  of  such  counties, 
or  either  of  them,  to  retain  in  addition 
to  the  amount  now  allowed  them  for  deputy 
or  assistant  hire  a further  sum  not  to 
exceed  five  hundred  dollars  per  annum, 
to  be  determined  by  the  county  court  of 
such  county:  Provided,  that  the  county 
court  shall  determine  that  the  work  re- 
quired to  be  done  by  such  clerk  or  clerks 
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demand  or  require  such  extra  remuner- 
ation and  that  the  fees  collected  and 
taken  in  by  such  clerks  is  sufficient 
to  pay  the  same,  but  in  no  event  shall 
any  such  allowance  be  made  by  the  county 
court  where  the  fees  collected  by  such 
cleric  or  clerks  is  not  absolutely  suffi- 
cient to  meet  such  demand.” 

We  are  confronted  with  the  question  of  what  the  Legislature 
had  in  mind  regarding  deputies  in  the  proviso:  "Frovided  further 
that  until  the  expiration  of  their  present  term  of  offioe,  the 
person  holding  the  office  of  county  clerk  shall  be  paid  in  the  same 
manner  and  to  the  some  extent  as  now  provided  by  law.”  Clearly, 
the  compensation  of  the  Clerk  was  to  remain  without  change  until 
the  expiration  of  the  term,  which  was  December  31,  1934.  The 
proviso,  having  made  no  reference  to  the  deputy,  this  department 
has  ruled  that  the  new  section,  11811,  Laws  of  To.  1933,  became 
effective  90  days  aftor  the  adjournment  of  the  Legislature,  which 
was  in  July,  1933;  hence,  since  that  tine  there  has  been  no  change 
in  the  compensation  of  the  deputy.  This  ruling  was  made  on  the 
theory  that  the  proviso  heretofore  quoted  made  no  mention  of  the 
deputies. 

The  new  section,  11611,  Laws  of  i'o.  1S33,  p.  370,  relating 
to  the  salaries  of  the  Clerk  and  deputy  in  counties  of  the  popula- 
tion of  Monroe  County,  is  as  follows:  "in  counties  having  a population 
of  12,500  and  less  than  15,000  persons,  the  clerks  shall  be  allowed 
to  retain  $1500.00  for  themselves,  and  shall  be  allowed  to  pay  for 
deputies  and  assistants  ’1300.00;" 

We  must  next  determine  whether  or  not  the  extra  compensation 
of  "’500.00  which  the  olerk  is  permitted  to  pay  his  deputies  in 
addition  to  the  compensation  to  his  regular  deputy  is  on  an  eoual 
footing  with  that  of  the  regular  deputy  after  the  passage  of 
Section  11811  in  1933.  Is  the  *500.00  a part  of  the  compensation 
of  the  deputy  when  the  work  is  burdensome  and  the  fees  are  abso- 
lutely sufficient  to  take  care  of  the  same?  From  the  language  of 
the  statute,  it  would  appear  that  the  extra  *500.00  which  may  be 
allowed  the  Clerk  under  the  old  section  is  purely  under  the  control 
and  discretion  of  the  Clerk  himself.  It  is  for  a Specific  purpose 
by  order  and  approval  of  the  county  court.  He  may  hire  an  extra 
deputy  or  more  at  any  salary  he  wishes  to  pay.  It  is  true  the 
Clerk  does  not  receive  the  7500.00  personally  as  a part  of  his 
own  salary,  but  as  stated  before,  he  ha3  absolute  control  of  the 
fund. 


CONCLUSION 

We  think  the  Legislature  in  enacting  the  proviso  that  the 
County  clerk  should,  until  the  expiration  of  Ms  term  be  paid  in 
the  same  manner  and  to  the  same  extent  as  now  provided  by  law, 
included  the  provisions  as  made  respecting  the  additional  clerk 
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in  that  not  more  than  500.00  should  be  paid  as  compensation, 
and  this  vien  is  further  strengthened  by  the  fact  that  your  county 
court  made  the  order  and  permitted  you  to  pay  the  sum  of  "‘152.50 
for  such  additional  services. 


Respectfully  submitted, 


OLLIV  R T.  NOLEN, 
Assistant  Attorney  General. 


APPROVED: 


ROY  IIckITTRICK, 

Attorney  General. 
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\ 


Can no t include  claims  for  Sheriffs  fees 
where  the  sheriff  failed  to  claim  same 
during  the  term  of  the  trial. 


Hon.  Peroy  l.  oulllc 
Prosecuting  Attorney 
Oregon  County 
Alton,  Missouri 


Dear  Sir: 

Tnis  will  acknowledge  receipt  of  your  letter  re- 
questing an  opinion  of  this  office  on  the  following  matter: 


•Is  it  lawful  to  make  a supplemental 
cost  hill  where  witnesses  fall  to 
claim  their  witness  fee  at  the  term 
of  court  they  were  subpoenaed  for 
ana  then  put  in  their  claim  after- 
wards. • 


In  reply  to  the  above  inquiry,  we  have  examined 
the  pertinent  statutes,  the  condition  existing  prior  to  the 
enactment  thereof,  the  apparent  reason  for  the  enactment  by 
the  Legislature  of  the  statutes,  with  the  object  of  determin- 
ing the  legislative  intent. 

We  assume  that  your  inquiry  pertains  to  claims 
for  witness  fees  for  witnesses  who  were  legally  subpoenaed 
in  a criminal  case,  attended  the  trial,  testified  therein 
and  failed  to  claim  their  attenaanoe  fees  and  mileage 
during  the  term  of  court  at  which  the  trial  was  had,  then 
after  the  term  had  ended  presented  themselves  before  the 
clerk  ana  olalmea  their  attendance  and  thereupon  made  the 
statutory  affidavit. 


section  11 7»»  R.  s.  Mo.  193B,  provides: 
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“The  clerk  of  each  court  of  record  shall, 
on  the  application  of  any  witness  to  have 
his  fees  allowed,  enter  on  his  book,  unaer 
the  title  of  the  cause  in  which  the  witness 
was  summoned  or  recognized,  or  if  before 
the  grand  jury,  the  name  of  the  witness, 
the  number  of  days  he  has  attended  and 
the  number  of  wiles  he  has  necessarily 
to  travel  in  consequence  of  the  sumone 
or  cecognlzance,  and  shall  swear  the 
witness  to  the  truth  of  the  faots  contained 
in  said  entry.*  • • • • * 

Section  383C  P.  3.  Mo.  1£39,  provides  in  what  instance 
the  county  shall  pay  the  costs. 

Sections  3831,  3b32  and  3833  provide  that  in  certain 
contingencies  the  prosecutor  or  person  on  whose  oath  the  pro- 
secution was  instituted  shall  pay  the  costs. 

Section  3834  R.  3.  Mo.  1839,  provides  the  formality 
nec  ess«.xy  for  issuance  of  suopoenas  and  this  Section  has  been 
construed  by  the  Courts  to  be  a safeguard  as  to  the  question  of 
payment  of  costs.  State  vs.  Aosco,  389  Mo.  b3b,  144  S.  V.  449. 

oection  383b  R.  3.  Mo.  1929,  requires  the  clerk  to 
attach  to  each  fee  bill  a certified  copy  of  the  names  of  all 
tni  witnesses  and  all  orders  of  the  prosecuting  attorney  and 
affidavits  of  the  prosecutor  and  provides  that  no  costs  shall 
be  paid  any  state  witness  not  therein. 

Section  3838  R.  S.  Mo.  1929  provides  that  all  costs 
unnecessarily  Incurred  by  violation  of  Sections  3834  and  3838 
shall  be  taxed  against  the  clerk  or  justice  causing  the  same. 

Section  384G  specifies  thct  the  County  Court  may, 
when  satisfied  of  the  necessity,  make  certain  allowances  and 
pay  them  from  county  funds. 

Section  3e41  R.  3.  Mo.  1939,  provides: 
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"The  clerk  of  the  court  in  which  any 
criminal  cause  shall  nave  been  deter- 
mine’. or  continued  generally  shall, 
immediately  after  tne  adjournment  of 
the  court  and  before  the  next  succeeding 
term,  tax  all  costs  w. ich  have  accrued 
in  the  case;  and  if  tne  state  or  county 
shall  be  liable  unoer  the  provisions  of 
this  article  for  such  costs  or  any  part 
thereof,  he  shall  maze  out  and  deliver 
forthwith  to  the  prosecuting  attorney 
of  said  county  a complete  fee  bill, 
specifying  each  lte^.  of  services  and 
the  fee  therefor. " 

section  3t*42  A.  8.  Mo.  1929,  makes  it  the  duty  of  the 
prosecuting  Attorney  ana  Judge  to  carefully  scrutinize  and  correct 
the  fee  bills. 

liectlons3b43  to  3o4o  A.  S.  Mo.  1929,  further  throw 
safeguards  around  the  btate  and  County  against  Improper  payment 
of  co s 1 8 . 

Section  3b49  H.  8.  *o.  192*,  states: 

"Vhen  the  clerk  shall  seno  a bill  of 
costs  to  the  state  auditor  or  county 
court  as  provided  lu  the  next  preceding 
section,  he  shall  expressly  state  in 
hie  certificate  that  he  hae  not  at  any 
previous  time  certified  or  sent  a oopy 
of  the  as  Die  bill,  or  part  thereof,  for 
payment:  Provided,  that  if  the  clerk 

shall,  by  oversight  or  mistake,  fall  to 
include  any  costs  pro  er  .y  chargeable 
against  the  state  or  county  in  any  fee 
bill,  he  may  make  out  and  present,  as 
hereinbefore  provided  for  making  out 
Dills  of  costs,  a supplemental  bill  for 
the  costs  so  omitted:  Provided,  that 
tne  clerk  shall  in  no  case  charge  or 
receive  any  fee  or  fees  whatsoever  for 
the  issuanoe  of  such  supplemental  fee 
bill.  " 

At  common  law  witnesses  were  act  entitled  to  any  fees 
whatever,  and  the  statutes  passed  allowing  fees  are  strictly 
construed. 
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In  the  case  of  Veldt  vs.  Missouri,  Kansas  & Texas 
Railway  Company,  1C9  lie.  App.  1C3,  tne  Court  navi ag  unaer  consider* 
ctlv.n  tne  construction  of  suen  a statute  says,  1.  c.  1C 3 • 


At  common  law  no  recovery  of  costs 

was  allowable,  and  often  statutes  were 
pesasb  authorizing  their  aliowanoe  they — 
tne  statutes — were  always  strictly  con* 
strued.  State  ex  rel.  vs.  Belter^  130 
Ko.  1.  c.  213,  and  cases  there  cited.  And 
this  rule  of  statutory  construction  obtains 
in  this  State.  Btaele  v.  fear,  64  Mo. 

631;  Shed  v.  Rallro  d,  67  Mo.  667; 

Sinclair  vs.  Railroad,  74  Mo.  App.  5C0; 

Routs  V6.  UcCluney,  102  Mo.  13;  Thompson 
vs.  levator  Co.  77  Mo.  520;  8t. Louis  vs. 

Melnts,  107  Mo.  61 i;  Hoover  vs.  Railroad, 

115  to.  77,  State  ex  rel.  vs.  Oliver,  116 
Mo.  188;  State  ex  rel.  vs.  Seibert,  130 
Mo.  202. 11 

In  the  oase  of  otete  vs.  Oliver,  116  Mo.  186,  1.  c. 
191,  the  Court  In  construing  statutes  relating  to  fees  (and 
whether  mandainu  ; would  lie)  eayw: 


•The  right  of  a witness  to  nave  nls  fees 
taxed  as  costs  against  cne  party  or  the 
other,  If  It  exists  at  all,  must  be  found 
within  some  statutory  provision.  'Mo 
final  ousts  sere  recoverable  by  the  plaintiff 
or  defendant  at  common  law.'  Tloa's  Practice 
(3  An.  Kc. > 945;  hoover  vs.  Railroad,  115 
mo.  77,  and  cases  citea.  The  statute  makes 
provision  that  'in  all  civil  actions  or 
proceedings  of  an > xlna  the  party  prevailing 
shall  recover  h is  costs  against  the  other 
party  except  in  those  cases  lu  which  a 
different  provision  la  made  by  law.'  pro- 
vision  le  also  rn.de  for  taxing  as  costs,  the 
fees  of  witnesses  attewdlug  tne  trial  of  all 
civil  cases  under  process  of  the  court,  and 
for  the  collection  of  he  lasu.  Under  these 
provisions  the  clerks  of  courts  of  records, 
under  the  supervision  of  the  court,  examine 
and  audit  the  fees  of  all  witnesses.  Sect. 

2 20,  2^2b,  2946,  4980.  Under  these  sections 
of  the  statutes,  and  uot  otherwise,  the 
witnesses  in  civil  cases  are  given  the  right 
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to  their  fees  as  Incident  to  the  Judgment 
In  the  case.  but  It  Is  held  even  with 
these  statutory  rights  that  thewltness  has 
no  control  of  tha  judgment,  Independent  of 
the  party  In  those  favor  It  was  rendered. 

"lu  civil  actions  the  parties  to  the  suit  are 
present,  at  every  step  lu  the  proceeding, 
watcnln.,  1 1 6 progress  and  guarding  against 
unnecessary  cost  ana  expense,  not  '.nosing 
upon  who  a it  may  fall.  A plaintiff  may  be 
required  to  give  security  for  the  payment 
of  costs,  or,  if  unaule  to  no  so,  may  be 
allowed,  In  the  discretion  of  the  court,  to 
prosecute  his  suit  'without  feet,  tax  or 
charge.'  Sec.  391b.  It  1?  manifest  that 
tnese  provisions  under  ei.lch  litigants  are 
aole  to  protect  themselves  against  Improper 
and  unjust  allowance  of  cost  would  afford 
no  safeguard  a,  alnst  extravagance,  Impositions 
and  frauds  in  case  the  costs  should  oe  pay- 
able out  of  the  publlo  treasury.  A more 
careful  Investigation  in  the  allowance  of 
coats  lu  criminal  cases  ano  proper  limitation 
upon  the  nu.  bar  of  witnesses  in  whose  favor 
coe t s aii^  ul  t be  taxed  became  therefore 
neoes^&ry."  * • •" 

(Here  axe  set  out  9 ct lone 3841,  3943  and 
3660,  Revised  Statutes  of  Missouri,  1939.) 

The  proceedings  through  whlcn  the  witnesses, 
after  properly  making  their  cl  airs,  were  to 
secure  payment  of  their  fees,  out  of  the 
state  treasury,  were  confined  to  these  sections 
of  the  statutes.*  • • ■ 


1.  c.  195: 

"No  witness  has  a right,  Independent  of  the 
statute,  to  enforce  a claim  against  the  state 
for  ets  for  attendance  upon  the  trial  of  a 
crlmlu  1 case.  The  question  of  justice  or 
injustice  to  the  witness  Is  not  a u&tter  for 

consideration.  4 
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In  tne  case  of  State  ex  re 1.  Johnson  vs.  Draper,  48 
Mo.  bo,  the  Court  had  unaer  conelaer  tlon  the  question  of  payment 
of  a supplemental  oust  hill  which  had  not  been  presented  to  the 
Ltate  Auditor  attain  two  years  aft-r  tne  claim  accrued  and  a 
Construction  of  tne  Statute  prohibiting  p yrnent  of  claims  if 
not  so  presented  to  the  Auditor  within  that  time.  (*•  do  not 
unuerstanu  such  a statute  to  ent «r  into  tne  question  no*  pro- 
pounded). In  ruling  against  the  payment  in  the  above  case  the 
Court  says,  1.  c.  58] 

Mlt  is  aamittea  that  tnet>e  supplemental 
Costs  bills  were  not  presented  until  after 
the  expiration  of  two  years  from  the  final 
determination  of  the  prosecutions,  and  I 
can  see  no  reason  for  excluding  this  cfcaas 
of  claims  from  the  operation  of  the  statute. 

The  l&iM&uge  is  general,  and  if  the  statute 
should  be  held  not  to  apply  to  the  claims 
of  those  lntereeted  in  costs  ollls,  I know 
not  whose  should  be  inoluded,  or  how  to 
fix  any  rule  for  enabling  the  auditor  to 
decide  what  must  be  presented  within  two 
years,  or  rhat  may  lie  by  for  an  Indefinite 
period.  The  reason  of  the  requirement 
certainly  applies  with  as  much  force  to 
this  as  to  any  oti  er  class  of  claims,  and 
we  have  no  authority  to  say  that  the  Legis- 
lature did  not  Intend  to  require  their 
prompt  presentation.  It  is  clear  that  the 
legislature  Intended  to  limit  the  power  of 
the  auditor  to  recent  ana  freah  claims, 
reserving  to  itself  the  po»er,  if  any  strong 
equity  ahulu  be  shown  in  favor  of  an  older 
one,  to  pass  upon  it  by  a special  act." 


fc  tnl ax  that  the  legislative  intent  is  clearly  evidenced 
by  tht  statutory  enactments  to  taJce  away  the  bar  an  treatment  of 
the  common  law  wnicn  allowed  a.  fets  to  witnesses  and  to  provide 
tnat  witnesses  in  criminal  cases  may  receive  the  statutory  fee 
if  they  follow  the  steps  set  fortn  by  the  statutes,  but  only  In 
that  event. 
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The  la*  provides  with  great  detail  the  steps  necessary 
and  throws  many  cheats  and  s - fe<?u  >rds  about  the  payment  of  euch 
fees  ana  watches  with  a zealous  eye  gainst  Improper  payments. 

The  witness  claiming  fees  Bust  present  himself  to  the 
clerk  ana  make  tne  statutory  affidavit.  It  provides  that  the 
clerk  shall 

"Immediately  after  the  adjournment  of  the 
court  and  before  the  xxext  succeeding  term, 
tax  all  costs.  " 

It  1 8 his  duty  to  "forthwith*  deliver  to  the  Prosecuting 
Attorney  the  completed  fee  bill. 

The  Idea  of  speedy  ascertainment  of  what  charges  the 
County  or  the  state  may  be  called  on  to  pay  is  emphasized  and 
unmlstazaoly  *1 vt»  prominence  throughout  the  enactments  relating 
to  witness  fees. 

As  is  salu  by  mcfarlana,  J.  in  tne  Oliver  case  supra: 

"A  more  careful  Investigation  la  the 
allowance  of  costs  in  criminal  oases**** 
became  therefore  necessary." 

In  adaltiun  to  the  fact  that  statutes  such  as  now 
under  consideration  are  strictly  construed,  tney  are  also  con- 
strued in  the  light  of  the  conditions  existing  prior  to  the 
enactment  anu  which  l:s  remedial  provisions  are  designed  to 
correct.  5t»te  ex  rel . Coxllns  vs.  ct. Louis  San  Francisco  Rail- 
road Company,  142  3.  H.  379,  2 3d  Uo,  d06: 

, *e  ao  not  think  the  statute  contemplates  that  a witness 
si  ay  either  negligently  or  lguorantly  fall  to  nroperly  olalu  his 
attendance  at  the  tero.  anc  thereafter  be  entitled  to  It. 

The  matters  referred  to  by  the  statute  providing  for 
supple*  ntal  costs  bills  mean  that  such  as  therein  contained  was 
theretofore  properly  4ade  a charge  1.*  the  case  but  the  clerk 
overl a red  placing  them  in  the  original  bill  of  costs.  The 
situation  you  Inquire  about  is  quite  different  ana  where  the 
clerk  did  not  overlook  ray  thing. 
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It  is  our 

containing  cl&lae  of 
court  to  which  they 
lawful . 


o lnlon  that  such  p supplemental  cost  bill 
witnesses  made  later  then  the  term  of 
were  subpoenaed  and  appeared,  is  not 


Respectfully  submitted, 


James  L.  Horndostel, 

As  istant  Attorney  General 

approved: 


HOT  ifOAIIT.'ICK, 
Attorney  General 


JLH:  DA/aux. 


INTOXICATING  LIO  rORS:  Permittee  or  License  cannot  change 

location  of  their  business  and  op- 
erate under  a license  issued  for  ? 
former  place  of  business. 


August  13,  1935. 


Honorable  Percy  W.  Gullic 
Prosecuting  Attorney 
Oregon  County 
Alton,  Missouri 

Dear  sir: 

This  will  acknowledge  receipt  of  your  request  for 
an  opinion,  which  reads  as  follows: 

"In  construing  sections  & and  20  of 
the  new  Intoxicating  liquor  laws, 
does  it  prohibit  a licensee  from 
moving  his  place  of  business  into 
another  building  in  the  same  town 
without  obtaining  another  license." 

Section  5 of  the  Llauor  Control  Act  orovides  that 
no  person  shall  sell  intoxicating  liouor  in  any  other 
place  than  that  designated  in  the  license,  and  reads  as 
follows : 

"No  person,  agent  or  employee  of 
any  person  in  any  capacity  shall 
sell  intoxicating  liquor  in  any 
other  place  than  that  designated 
In  the  license,  or  at  any  other 
time  or  otherwise  than  Is  authorized 
by  this  act  an  d the  regulations 
herein  provided  for." 

It  is  evident  from  the  careful  wording  of  the  above 
section  that  a person  is  limited  to  the  sale  of  intoxicating 
liquors  at  the  place  for  which  the  license  exoresses. 

Section  20  of  the  Liquor  Control  Act  provides  that 
the  premises  upon  which  intoxicating  liquors  shall  be 
sold  are  to  be  part icularlly  described  in  the  permit. 

Said  section  orovides  in  part  as  follows: 
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"Every  license  Issued  under  the  pro- 
visions of  this  Act  shall  particu- 
larly describe  the  premises  at  whleh 
Intoxicating  liquor  may  be  sold  there- 
under, and  such  license  shall  not  be 
deemed  to  authorize  or  permit  the 
sale  of  intoxicating  liquor  at  any 
place  other  than  that  described  there- 
in." 

It  Is  the  opinion  of  this  Department  that  If  a 
person  obtains  a permit  for  the  sale  of  Intoxicating 
liquors  covering  one  place  of  busslnesa  at  a particu- 
lar street  address,  that  said  licensee  eannot  move  his 
place  of  bueineae  to  another  street  address  and  engage 
In  the  sale  of  Intoxicating  liquors  without  obtaining 
a new  license  covering  the  latter  premises. 


Tours  very  truly 

RUSSELL  C.  STOKE 
Assistant  Attorney  General. 

APPROVED: 

ROY  McKITTRICK 
Attorney  General. 

RCS:H 


CIRCUIT  GLLdilKS  - Back  salaries  under  Section  11736,  R.  S. 

Mo.  1929  can  only  be  paid  from  back  taxes. 


Honorable  ercy  W.  Gullic 
roaecuting  Attorney 
Oregon  County 
lton,  Missouri 


Dear  Sir: 


ie  have  your  request  of  November  12, 
1955  for  an  opinion  as  follows: 

"The  Circuit  Clerk  of  this  County 
filed  wl  h the  County  Court  his 
account  wherein  he  asked  for  pay- 
ment of  sun  of  i 350.00  for  year 
1953  and  the  su®  o f *350.00  for 
year  1934  as  additional  pay  be 
claim  to  be  entitled  to.  The 
account  wa3  turned  down  by  the 
County  Court  and  the  Circuit  Clerk 
then  appealed  to  Circuit  Court. 

"The  Clerk  bases  his  claim  for  this 
additional  pay  on  following  facts: 
for  the  years  1933  and  1934  he  re- 
ceived an  cnnual  salary  of  .1600.00, 
Rt  the  1932  residential  ■ -lection 
our  largest  vote  in  county  was  ap- 
proximately 4,378;  the  Clerk  con- 
tends his  salary  should  have  been 
increased  the  350.00,  as  multiply- 
ing largest  vote  by  5 would  give 
population  of  county  at  more  than 
20,000.  Prior  to  these  years  there 
Is  no  contention  about  proper  salary 
of  v 1600*09  annually. 

**Wlljl  you  please  advise  rce  if  you  con- 
sider this  claim  r roper  and  a legal 
claim  against  oounty? 


02  - Honorable  ere;  V.  Oulllc 


"In  the  event  you  decide  the  da  la 
should  be  allowed,  will  you  please 
advise  ne  if  you  h ink  the  Circuit 
Court  should  render  Judgment  for 
these  sums  on  respective  years  of 
IMS  UM  19M|  t be  ' Id  Mil  of 
revenue  of  those  years,  or  would 
It  be  a da  la  to  be  paid  out  of 
current  revenue.  Under  our  budget 
plan  no  provision  Is  made  for  pay- 
ierit  of  such  Judtment  and  the  Court 
would  not  want  to  issue  warrants  In 
excess  of  that  sua  allowed  under 
their  budget." 


We  shall  subdivide  this  opinion,  for  eon- 
van  ence,  as  follows: 

(1)  Salary  of  circuit  clerk  for  1933- 
1934. 

(2)  laymen t of  past  indebtedness. 


I. 

SALARY  OP  CIRCUIT  CLi_Kl 

) >H  1933-1934. 


he  question  of  determining  the  olrcult 
clerk's  salary  has  heretofore  been  passed  upon  by 
this  office,  namely,  that  for  the  years  1933  and 
1934,  a olrcult  clerk  Is  entitled  to  a salary 
based  upon  section  11786,  R.  3.  o.  1929,  and  a 
copy  of  an  opinion  written  by  the  l*»te  Carl  C. 
Abington  of  this  office  la  enclosed  herewith. 


II* 

PA YM-KT  OF  tASl  IHf  .BT'f.iar  i 


! in oe  the  circuit  clerk,  under  the  above 
facts  In  this  case.  Is  entitled  to  the  additional 
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£350*00  for  each  of  the  years  1955  and  1954,  the 
question  arises  as  to  how  this  bak  salary  can  be 
paid# 


Under  the  county  budget  act  end  the  Con- 
stitution of  this  State  (Article  X,  -action  12) 
no  county  is  permitted  to  become  indebted  for  any 
amount  in  excess  of  its  current  revenue*  It  there- 
fore follow*  that  the  unpaid  salary  for  1955  can 
be  paid  only  from  1935  income  and  the  1934  back 
salary  can  only  be  paid  from  1934  income;  the 
amount  of  the  back  salary  for  these  two  years  can- 
not be  paid  from  1955  Income  unless  at  the  end  of 
the  year  there  is  a surplus  remaining  after  all 
expenses  for  the  current  year  have  teen  raet* 

It  is,  therefore,  the  opinion  of  this  of- 
fice that  the  amount  of  back  salary  involved  herein 
can  only  be  peid  from  the  amount  collected  in  beck 
taxes  for  the  years  involved,  unless  at  the  expira- 
tion of  thia  year  there  Is  on  unused  surplus  in  the 
county  revenue  fund* 


Yours  very  truly. 


FEAHKLII  K*  RhAOAH 

sslstant  Attorney  General 


A PROVE  t 


(Acting)  Attorney  General 
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COUNTY  CL2RK:  Sections  12165  and  12166  Laws  of  L!o.  1933  became 
effective  90  days  after  approval  by  Governor  and  compensation.  of 
County  Clerk  since  that  time,  if  appointed  to  prepare  a financial 
statement  of  the  county,  is  not  to  exceed  10^  per  100  words  and 
figures. 


March  18,  1935. 


FILED 


Hon.  Raymond  Eall, 
Clerk  of  County  Court, 
Schuyler  County, 
Lancaster,  Missouri. 


Dear  Sir: 


This  department  is  In  receipt  of  your  letter  of 
some  time  ago  relating  to  payment  of  the  county  clerk  for 
the  preparation  of  the  financial  statement  of  the  county, 
as  follows: 


"I  would  like  to  have  your  opinion 
on  the  price  to  be  paid  to  the  agent, 
appointed  to  prepare  the  financial 
statement  for  publication. 

From  what  I gather  the  agent  is  to 
receive  10/  per  hundred  words  and 
figures  for  the  preparation  and  no 
more  and  that  also  thl3  applied  to 
last  year. 

However,  the  Clerk  of  last  year  re- 
ceived 150.00  for  the  preparation  and 
it  contained  less  than  60,000  words 
and  figures; according  to  that  he  should 
have  received  only  about  '60.00  instead 
of  the  :,150. 

Or  is  this  due  to  the  fact  that  this 
is  an  unaccountable  fee  the  court  can 
pay  what  they  choose?" 

Section  12165,  Laws  Mo.  1933  page  355,  referring  to 
the  preparation  of  the  county  financial  statement,  provides: 

"Or  if  no  one  has  been  designated  ^aid  statement  having  been 
prepared  by  the  county  clerk,  signature  shall  be  in  the  following 


Hon.  Raymond  Hall 


2- 


Maroh  18,  1935. 


fora:  Cleric  of  the  County  Court  and  ex-officio  officer  desig- 
nated to  prepare  financial  statement  required  by  Section  12165 
Revised  Statutes  1929." 

The  next  section,  12166,  Laws  of  Vo.  1933,  page  356 
contains  the  following  provision  for  the  compensation  for  the 
preparation  of  the  statement: 

"For  the  preparation  of  the  copy 
for  the  statement  the  court  may 
allow  not  to  exceed  the  price  per 
hundred  words  and  figures  permitted 
to  the  clerk  of  the  court  for  the 
writing  of  the  reoord  and  no  pay 
shall  be  allowed  for  pasting  printed 
copy  in  the  reoord.  In  submitting 
bill  to  the  county  court  the  person 
preparing  the  statement  and  the 
publisher  shall  itemize  the  amount 
as  properly  chargeable  to  the 
several  funds  and  the  county  court 
shall  pay  out  of  each  fund  in  the 
proportion  that  each  item  bears  to 
the  total  cost  of  preparing  and 
publishing  said  statement  and  shall 
issue  warrants  therefor." 

The  time  for  preparing  and  publishing  the  statements  Is 
eontslned  in  the  first  sentenee  of  Ssctlon  12165,  Laws  of  Mo. 
1933,  page  353  and  is  as  follows: 

"On  or  before  the  first  Monday  in 
March  of  each  year  after  the  taking 
effect  of  this  act  the  county  court 
of  each  county  In  this  state  shall 
prepare  and  publish  in  some  newspaper 
of  general  circulation  published  in 
such  county,  if  such  there  be,  and 
if  not  by  notices  posted  in  at  least 
ten  places  in  such  county,  a detailed 
financial  statement  of  the  county 
for  the  year  ending  December  31, 
preceding. ***** 

This  Act  repealed  the  old  Sections  12165  and  12166,  R.S. 
Mo.  1929  and  was  approved  April  7,  1933  and  became  effective 
90  days  thereafter. 

The  new  section  12166,  Laws  of  Mo.  1933,  page  356-357 
contains  the  following  provision:  "Within  twelve  months  after  the 
effective  date  of  this  aet  the  state  Auditor  shall  prepare  sample 
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forma  for  financial  statements  and  stall  mail  the  same  to  the 
county  clerks  of  the  several  oountloa  in  this  otote.  but  failure 
of  the  auditor  to  supply  such  form  shall  not  in  anywise  exouse 
any  person  from  the  performance  of  any  duty  Imposed  by  this  net." 

Irrespective  of  the  above  provisions,  iso  hold  that  the 
Act  became  effective  90  duys  after  Its  approval  by  the  Governor 
on  April  7,  1933.  Ae  heretofore  quoted,  the  compensation  for 
preparing  the  otatement  ahall  not  exceed  the  price  per  100  words 
and  figures  permitted  to  the  dark  of  the  county  court  for  the 
writing  of  the  record.  It  will  therefore  be  neoessnry  to 
• o\. amine  what  the  Legislature  Intended  that  statement  to  mean. 

Section  11781,  R.S.  o.  1929  is  the  guide  for  the  county 
cleric  in  the  matter  of  his  fees.  Among  others,  we  find  the 
following: 

"gor  copying  the  petitions,  orders, 
plats  and  surveys  of  roads  and  all 
other  records  pertaining  thereto, 
for  every  hundred  words  and  figures, 


to  be  paid  by  the  petitioners 10/ 

For  copies  of  records  and  papers 

not  hereinbefore  provided  for,  for 
every  hundred  words 10/ 

i or  recording  every  paper  not 

hereinbefore  provided  for,  for 

every  hundred  words 10/” 


The  statute  makes  no  speolflo  provision  for  compensating 
the  county  clerk  "for  the  writing  of  the  record";  hence,  we 
are  confronted  irlth  the  question  of  what  the  Legislature's 
intent  was  for  the  compensation  of  the  county  clerk.  a ouote 
the  above  provision  of  Goction  11701  for  the  reason  that  the 
provisions  appear  to  be  similar  in  compensating  the  county  olerk 
for  his  duties  in  preparing  the  financial  statement  of  the 
r.  unty. 


CQI.’CLL'GI  11 

a«  stated  above,  there  Is  no  statutory  fee  allowed  the 
county  clerk  for  the  writing  of  the  rocord,  but  in  view  of  the 
provisions  hereinabove  quoted  relating  to  the  fees  of  the  county 
olerk,  it  is  the  opinion  of  this  department  that  factions  12165 
and  12166,  Laws  of  Mo.  1933  became  effective  90  days  after  the 
date  of  their  approval  by  the  Governor,  and  that  the  compensation 
of  the  county  clerk  since  that  time,  if  he  has  been  designated 
and  appointed  to  prepare  a financial  statement  of  the  county  ia 
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not  to  exceed  10^  per  hundred  words  and  figures.  This,  we 
believe,  to  have  been  the  intention  of  the  Legislature  in  fix- 
ing the  fees  of  the  county  clerk,  and  we  accordingly  so  hold. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN, 

Assistant  Attorney  General 


AI  PROVED: 


ROY  lOcKITfnlfctf, 

Attorney  General 


OTvNrAH 


Under  section  10481  R.  S.  Mo.  1929,  the  amounts  as  set 
forth  may  be  expended  by  all  candidates  5 n the  primary 
and  a successful  candidate  may  then  expend  the  same 
amount  in  the  general  election. 


Honorable  Hoy  Hamlin 
House  of  Henroaentati ves 
Jefferson  City Missouri 


:-.'arch  1 , 19SS 


Dear  dr: 


this  Lepartment  acknowledges  your  request  for 
an  opinion  on  the  o construction  of  section  10481  R.  S.  ^o. 
1929.  lhe  precise  question  involved  being  as  to  whether 

or  not  the  amount  to  be  expended  by  candidates,  and  the 
determination  oi  that  applies  to  a candidate's  expenses 
in  the  primary  or  general  election,  or  both. 

'ection  104ol,  H.  o.  <ro.  1929,  is  as  follows: 

"to  candidate  for  congress  or  for  ary 
public  office  in  this  state,  or  in  any 
county .district  or  municipality  there- 
of,which  office  is  to  be  filled  by  popu- 
lar election, shall  by  himself  or  by  or 
through  any  agent  or  agents .committee 
or  organ! ration, or  any  person  or  per- 
sons whatsoever,  in  the  aggregate  pay 
out  or  expend,  or  oromlee  or  a.gree  or 
offer  to  pay , contribute  or  exnend  any 
money  or  other  valuable  thing  in  or- 
der to  secure  or  aid  in  securing  his 
nomination  or  election,  or  the  nomina- 
tion or  election  of  any  other  person 
or  persons,  or  toth  such  nomination 
and  election,  to  any  office  to  be  voted 
for  at  the  same  election,  or  in  aid  of 
any  party  or  measure,  in  excess  of  a 
sum  to  be  deter nined  upon  the  follow- 
ing basis,  namely:  for  five  thousand 
voters  or  less,  two  hundred  dollars jfor 
each  one  hundred  voters  over  five  thous- 
and and  under  twenty-five  thousand. 
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four  dollar?;  for  each  one  hundred 
voters  over  twenty-five  thousand 
and  under  fifty  thousund,  two  dol- 
lars; and  for  each  one  hundred  voters 
over  fifty  thousand,  one  dollar  - 
t' e number  of  voters  to  be  ascer- 
tained by  the  total  number  of  votes 
cast  for  all  the  candidates  for 
president  in  the  state,  or  in  any 
county,  district  or  uniclpallty 
thereof  at  the  last  preceding  regu- 
lar election  held  to  fill  tho  came: 
and  any  payment,  contribution  or 
expenditure,  or  promise,  agree  ent, 
or  offer  to  pay,  contribute  or 
expand  any  money  or  valuable  thing 
in  excess  of  said  sum,  for  such 
objects  or  purposes,  is  hereby  de- 
clared unlawful. ' 


•e  are  confronted  with  the  question  of  the  inten- 
tion of  the  legislature  and  the  meaning  of  the  phrases, 

"or  aid  in  securing  his  nomination  or  election,  or  the  nomi- 
nation or  election  of  any  other  person  or  persons,  or  both 
such  nomination  and  election,  to  any  office  to  be  voted  for 
at  the  same  election."  Are  the  conjunctions  'and"  and 

"or"  Interchangeable,  or  mean  the  sarre  thing,  or  is  the 
conjunction  "or"  to  be  used  In  the  conjunctive  or  disjunc- 
tive. Volume  5,  «orde  and  i’hrases,  at  page  654  offers 
enlightening  decisions,  as  follows: 

" ihe  words  *and’  and  ’or*  are  fre- 
quently used  interchangeably,  dtate 
v.  d&rwi , 230  Jr . 331,  332,  117  Kan. 

74. 

ord  •or*  in  contract  *.ay  be  read 
as  'and,1  and  vice  vorsa,  as  neces- 
sity ol  harmonising  provisions  may 
require,  and  In  ox-dor  to  effectuate 
intention  of  parties.  *olsman  v. 

Continental  Life  Ins.  Co.,  267  S.  W. 

21,  23,  216  ^o . app.  13. 

fiords  *or'  and  *and’  in  statutes 
may  be  used  interchangeably , where 


Honorable  Hoy  Hamlin 


-3 


March  1,  1975 


It  la  n oessary  to  effectuate  legis- 
lative Intent.  People  v.  Trustees 
of  Northwestern  College ,152  N.E* 
555,557,322  111.  120.' 

In  construing  a statute  ’and*  may 
be  Interpreted  to  mean  'or',  and  vice 
versa,  where,  by  so  doing,  effect  In 
harmony  with  legislative  intent  ray 
be  'lver.  the  statute.  Conway's  state 
v.  tUte,  120  N.  ..  717,  721,  72  Ind. 
jtpp.  c03. 

The  words  'or'  and  'and*  In  statutes 
are  often  used  incorrectly,  and  where 
a strict  reading  renders  the  sense 
dub 'cue,  one  may  be  read  In  place  of 
the  other.  In  deference  to  the  mean- 
ing of  the  context.  In  view  of  t. 

1919 ,eec.l770b  -10.  • tate  v.  Circuit 
Co*  rt  of  -odge  County,  lb6  K,  . 732,734, 
175  «illa.  19b. 

rthile  'or'  Is  properly  disjunctive, 
and  'and'  conjunctive,  they  ore  so 
frequently  used  interchangeably  that. 

In  construing  a statute,  'Or'  may  be 
feed  as  'and*  if  to  give  It  Its  usual 
meaning  would  lead  to  e manliest 
absurdity.  . tate  v.  atelner,151  H.  rt. 

256,  267,  160  Als.  175." 


Iron  a complete  reading  of  the  statute  avove,  It 
Is  evident  tnat  it  was  the  intention  of  the  legislature  to 
limit  the  amount  of  money  or  other  valuable  thing  tha  can- 
didate could  expend  in  seeking  the  nominat'on  for  any  office. 
The  terns  of  the  statute  ^oist  be  construed.  If  possible,  so 
that  the  mean In g gleaned  therefrom  shall  not  appear  absurd. 
The  two  main  elections  under  our  election  lews  of  Missouri 
are,  that  of  primary,  wherein  party  nominees  are  selected, 
and  general,  wherein  the  no-ilnee  of  some  party  Is  finally 
elected  to  the  office.  .<o  think  the  amounts  set  forth 
In  the  statute,  as  e legal  expenditure  for  candidates, 
apply  to  each  of  the  elections,  namely,  primary  (nomination) 
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and  general;  that  la  to  say,  that  a candidate.  In  hla  seal 
and  effort  to  obtain  the  nomination  for  office,  may  ex- 
pend the  amounts  set  forth  In  the  statute  as  legitimate 
expenses,  and  If  he  Is  successful  In  obtaining  the  nomi- 
nation he  may  again  expend  the  sums  set  forth  In  his 
attempt  to  be  successful  at  the  general  election.  To 
conclude  that  the  sums  set  forth  In  the  statute  oould  only 
be  used  for  both  elections,  vould  place  the  candidates 
In  the  absurd  position  of  expending  one-half  of  the 
amounts  set  forth  In  the  primary  (nomination)  election 
and  the  other  half  In  the  general  election,  and  If  defeated 
In  the  urinary  vould  hare  been  precluded  from  expending  the 
sums  he  vould  have  been  entitled  to  spend  in  order  to  do 
his  campaign  full  justice. 

A'e  believe  that  the  legislature  Intended  that  the 
st;ms  set  forth  In  the  statute  are  at  his  command,  provided 
he  has  them,  for  the  purpose  of  getting  a true  estimate  of 
his  political  strength  In  the  primary,  and  If  such  estimate 
becomes  a reality  and  he  Is  so  fortunate  as  to  obtain  more 
votes  than  his  opponents,  then  he  is  at  liberty  to  again 
expend  the  same  amount  in  seeking  his  final  election  to  the 
office  at  the  general  election.  To  place  any  other  con- 
struction on  the  statute  vould  be  an  absurdity  and  make  the 
statute  meaningless. 


Respectfully  submitted. 


OLLIV  R iY.  HOL  N 

Assistant  Attorney  General 


APPROVED* 


ROY  .cKirfRICiK 

attorney  General 


C . N : LC 


PUBLIC  OFFICERS:  Office  of  probate  Judge  and.  member  of  Board  of 
Education  not  incompatible  or  in  conflict  and  same  party  may  hold 
both  offices. 


January  15,  1935. 


Hon*  T.  H.  Harvey, 

Judge  of  Probate  Court, 
Marshall , j - issouri . 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
January  7 wherein  you  make  the  following  inquiry: 

"I  was  elected  Judge  of  our 
Probate  Court  in  the  last  election 
and  I have  been  a member  of  our 
Board  of  Education  for  a number 
of  years.  I am  writing  you  asking 
your  opinion  as  to  whether  or  not 
the  office  of  Frobate  Judge  and  of 
School  Director  are  incompatible, 
that  is,  whether  or  not  there  is 
any  constitutional  inhibition  for 
holding  the  two  positions.” 

It  is  a conceded  fact  that  a Probate  Judge  is  a 
public  officer  within  the  meaning  of  the  law.  It  has  likewise 
been  held,  in  the  case  of  :tate  v.  Whittle,  63  3.":.  (2d),  l.c. 
102,  that  a member  of  a school  board  is  a public  officer.  In 
that  case  the  Court  said: 

w****Reapondent  next  contends  that 
a school  director  is  not  a public 
officer  within  the  meaning  of  said 
section  of  the  Constitution.  e 
have  ruled  the  ouestion  as  follows: 
f A public  office  is  defined  to  be 
"the  right,  authority,  and  duty, 
created  and  conferred  by  law,  by 
which,  for  a given  period,  either 
fixed  by  law  or  enduring  at  the 
pleasure  of  the  creating  power,  an 
individual  is  invested  with  some 
portion  of  the  sovereign  functions 
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of  the  government , to  be  exercised 
by  him  for  the  benefit  of  the 
public."  Mechem,  Pub.  Off.  1. 

The  individual  who  is  invested  with 
the  authority,  and  is  reauired  to 
perform  the  duties,  is  a public 
officer. 

The  courts  have  undertaken  to  give 
definitions  in  many  cases;  and  while 
these  have  been  controlled  more  or 
less  by  laws  of  the  particular  juris- 
dictions, and  the  powers  conferred 
and  duties  enjoined  thereunder,  still 
all  agree  substantially  that  if  an 
officer  receives  his  authority  from 
the  law,  and  discharges  some  of  the 
functions  of  government,  he  will 
be  a public  officer.*  State  ex  rel. 
v.  Bue,  135  Mo.  325,  loc.  cit.  331, 
332,  36  S.W.  636,  637,  33  L.R.A. 

616.  To  the  same  effect,  State  ex 
rel.  Zevely  v.  Fackuann,  300  Mo. 

59,  loc.  cit.  66,  67,  254  S.W.  53; 
Hasting  v.  Jasper  County,  314  Mo. 

144,  loc.  cit.  149,  150,  282  S.W. 

700. 

Thus  it  also  appears  that  a school 
director  is  a public  officer  within 
the  meaning  of  said  section  of  the 
Constitution. " 


The  holding  of  two  offices,  such  as  probate  Judge  and 
School  Director,  is  not  expressly  forbidden  in  counties  and 
cities  under  200,000  population  by  the  Constitution  of  the  state 
of  Missouri. 

We  think  your  precise  question  is  well  answered  in  the 
case  of  State  ex  rel.  v.  Bus,  135  Mo.,  l.c.  338-339,  wherein  th 
Court  said; 

"The  remaining  inouiry  is  whether  the 
duties  of  the  office  of  deputy  sheriff 
and  those  of  school  director  are  so 
inconsistent  and  incompatible  as  to 
render  it  improper  that  respondent 
should  hold  both  at  the  same  time. 

At  common  law  the  only  limit  to  the 
number  of  offices  one  person  might  hold 
was  that  they  should  be  compatible  and 
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consistent.  The  incompatibility 
does  not  consist  in  a physical 
inability  of  one  person  to  discharge 
the  duties  of  the  tiro  offices,  but 
there  must  be  some  inconsistency  in 
the  functions  of  the  two;  some  conflict 
in  the  duties  required  of  the  officers, 
as  where  one  has  same  supervision  of 
the  other,  is  required  to  deal  with, 
control,  or  assist  him. 

It  was  said  by  Judge  rolger  in  People 
ex  rel.  v.  Green,  58  N.Y.  loc.  cit. 

304:  'Where  one  office  is  not  subordi- 
nate to  the  other,  nor  the  relations 
of  the  one  to  the  other  such  as  are 
inconsistent  and  repugnant,  there  is 
not  that  incompatibility  from  which 
the  law  declares  that  the  acceptance 
of  the  one  is  the  vacation  of  the  other. 
The  force  of  the  word,  in  its  appli- 
cation to  this  matter  is,  that  from 
the  nature  and  relations  to  each  other, 
of  the  two  places,  they  ought  not  to 
be  held  by  the  same  person,  from  the 
contrariety  and  antagonism  which  would 
result  in  the  attempt  by  one  person 
to  faithfully  and  impartially  discharge 
the  duties  of  one,  toward  the  incumbent 
of  the  other.  Thus,  a man  may  not  be 
landlord  and  tenant  of  the  same  premises. 
He  may  bo  landlord  of  one  farm  and 
tenant  of  another,  though  he  may  not 
at  the  same  hour  be  able  to  do  the  duty 
of  each  relation.  The  offices  must 
subordinate,  one  the  other,  and  they 
must,  per  se,  have  the  right  to  interfere, 
one  with  the  other,  before  they  are 
incompatible  at  common  law." 


You  will  note  from  the  above  decision  that  a ouestion  arose 
as  to  a deputy  sheriff  also  holding  the  office  of  school  director 
in  the  City  of  St.  Louis.  V.e  believe  there  is  no  more  incon- 
sistency and  incompatibility  in  the  above  case  than  there  would  be 
in  your  case,  l.e.,  holding  the  office  of  Probate  Judge  and  being 
a member  of  the  Board  of  Sducation. 


CONCLUSION 

The  office  of  School  Director,  or  member  of  the  Board  of 
Education,  is  one  without  remuneration  or  emolument.  It  is  a 
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gratuitous  service  rendered  usually  by  the  outstanding  citizens 
of  a community  or  city.  The  duties  in  no  wise  conflict  or  are 
inconsistent  or  inoompatible  with  the  duties  of  the  office  of 
Probate  Judge,  and  it  is  the  opinion  of  this  department  that 
you  may  hold  both  offices. 


Respectfully  submitted, 


OLLIV  :r 

Assistant 


W.  N0L2N, 
attorney  General. 


APPROV  1): 


Attorney  General. 


SCHOOL  BOARDS:  May  not  employ  counsel  by  the  year 


I 

January  24,  1935. 


PFIL  E D I 


Hon.  James  J.  Harutun 
Mer.ber  of  Legislature 
Jefferson  City,  Missouri 


Lear  Mr.  Harutun: 


This  Is  to  acknowledge  your  request  for  an  opinion 
as  to  whether  or  not  a school  ooard  has  the  power  to  employ 
an  attorney  by  the  year. 

Corpus  Juris.  Vol.  66,  Paragraph  504,  pages  479- 
460,  has  the  following  to  say  relative  to  the  caoaclty  and 
power  of  school  boards  to  contract: 

"school  districts  or  other  local  school 
organizations  have  the  power  of  enter- 
ing Into  such  contracts,  and  such  only, 
as  are  expressly  or  Impliedly  author- 
ized by  statute.  The  authority  of 
sohool  boards  or  officers  to  bind  the 
district  b,,  contracts  relative  to 
school  matters  is  also  controlled  by 
statute,  and  is  such  only  as  Is  con- 
ferred, either  expressly  or  by  neces- 
sary implication,  by  statute;  and 
generally  a school  district  or  other 
local  school  organization  cannot  be 
he la  liable  on  contracts  of  its  board 
or  officers  which  such  board  or 
officers  had  no  legal  authority  to 
make,  subject  to  an  exception  as  to 
bona  fide  holders  of  negotiable  instru- 
ments. A de  facto  school  officer  may 
bind  the  school  organization  by  a con- 
tract otherwise  within  his  power." 

We  find  no  Missouri  statute  that  authorizes  the 
school  boards  to  employ  an  attorney  by  the  year.  chool 


Hon.  James  J.  darutun 


-2- 


January  24,  1935 


boards,  however,  have  a great  many  powers  and  duties  con- 
ferred upon  them  br  law,  namely,  they  have  a right  to 
hire  teachers,  employ  Janitors,  purchase  supplies,  rent 
buildings  for  school  nurpoaes,  make  rules  and  regulations 
for  the  use  of  the  buildings  and  for  the  governing  of  the 
school,  suspend  pupils  and  do  all  things  necessary  to 
carry  out  the  our poses  of  the  school  laws.  Thus,  If  an 
attorney  was  employed  by  the  year  under  certain  circumstan- 
ces It  might  be  that  such  employment  would  be  within  their 
implied  powers.  However,  we  refrain  from  ruling  that  it 
Is  a matter  of  right  for  the  school  board  to  employ  counsel 
b.,  the  year*  absent  facts. 

Section  2962,  R . S.  fco.  1929,  reads  as  follows: 

"No  county,  city,  town,  village, 
school  township,  school  district 
or  other  municipal  corporation 
shall  make  any  contract,  unless 
the  same  shall  be  within  the 
scope  of  its  powers  or  be  express- 
ly authorised  by  law,  nor  unless 
such  contract  be  made  upon  a consid- 
eration wholly  to  be  performed  or 
executed  suosequent  to  the  making 
of  the  contract;  and  such  contract, 
including  the  consideration,  shall 
oe  in  writing  and  dated  when  maae, 
and  shall  be  subscribed  by  the 
parties  thereto,  or  their  agents 
authorized  by  law  and  duly  aopolnt- 
ed  and  authorized  in  writing." 


If  a school  boara  is  confronted  with  the  necessity 
of  defending  or  bringing  an  action  at  law,  then,  in  order  to 
do  such  we  believe  it  would  be  within  the  scope  of  lta 
powers  to  employ  counsel,  and  while  we  do  not  find  any  case 
in  Missouri  squarely  on  that  point,  yet  there  are  a number 
of  cases  which  in  effect  so  hold.  However,  we  desire  you 
to  bear  in  mind  that  the  majority  of  these  cases  were  decided 
prior  to  the  enacting  of  the  above  statute. 
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In  Henry  C.  Pa^e  v.  The  Township  Board  of  ducat  ion, 
59  Mo.  264,  the  court  said; 

"This  wus  a suit  to  recover  an 
attorney's  fee  of  fifty  dollars. 

There  was  no  diepute  that  the 
services  were  rendered,  and  that 
the  fee  was  a reasonable  one;  but 
the  court  gave  Judgment  for  the 
defendant  on  the  grounds  that  there 
was  no  written  contract  made  with 
said  school  board,  and  no  order 
entered  on  the  minutes  of  the 
board  at  a regular  or  stated  meet- 
ing of  said  board.  The  proof  was 
that  the  attorney  was  employed 
verbally. 

The  Judgment  will  be  reversed  and 
the  case  remanded*  with  directions 
that  a Judgment  for  the  *60  be 
entered  for  the  plaintiff;" 


In  Thompson  v.  School  District*  71  Mo.  495,  1.  c. 

492*  the  court  said: 

"Managing  oft  leers  of  other  corpor- 
ations may  engaue  the  services  of 
attorneys  without  express  delega- 
tion of  power  or  formal  resolutions 
to  that  effect,  western  Bank  v. 

Gil strap,  45  Mo.  419;  Turner  v.  C. 

& D.  M.  C.  R.  R • * 51  Mo.  501;  South- 
ga te  v.  A.  a P.  P . . R . * 61  Mo . 39 * 
and  no  good  reason  is  perceived  why 
the  same  rule  should  not  obtain  in 
Instances  like  the  present  one. 
dxicencies  may  arise*  even  in  the 
concerns  of  a school  board*  which 
would  compel  the  immediate  employ- 
ment of  an  attorney*  when  delay 
might  prove  greatly  detrimental  to 
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the  interests  of  the  board.  ‘e, 
therefore,  hold  the  reason  of  the 
rule  above  noted,  applies  as  well 
here  aa  in  other  instances.  Of 
course,  if  we  concede  the  poser, 
without  formal  resolution,  to  employ 
an  attorney,  the  usual  results  of 
such  employment  will  follow  as  a 
neces-ary  consequence." 


However,  in  the  case  of  Terry  v.  uoard  of 
of  City  of  St.  Louis,  84  Mo.  App.  21,  the  St.  Louis 
Appeals,  1.  c.  25,  said  the  following* 

"The  legislature  hAd  full  power  to 
prescribe  this  mode  of  authenti- 
cating the  contracts  of  school 
districts,  and  also  to  condition 
the  enforcioility  of  such  contracts 
upon  compliance  with  these  require- 
ments. It  has  done  so.  Hence  the 
contract  of  plaintiff  not  being  in 
accordance  with  the  statute,  im- 
posed no  obligation  upon  the  former 
school  ooard,  nor  upon  the  defend- 
ant as  its  successor,  in  duty,  as 
well  as  in  right.  * a * * * There 
1 s no  way  of  evading  the  applica- 
tion of  this  statute  to  the  school 
board  under  either  charter  without 
denying  it  the  distinctive  character 
as  a school  district  which  is  possess- 
ed under  both  incorporations." 

And  further, 

"The  case  of  Page  v.  Township  Board  of 
Education,  59  Mo.  264  (cited  by  aopell 
ant)  evidently  arose  prior  to  the 
enactment  of  the  above  statute,  or  was 
inadvertently  decided,  for  the  Act  of 
1874,  in  express  terms,  applies  to 
'school  townships,'  and  requires  their 
contracts  to  be  evidenced  according 
to  its  provisions.  The  decision  in 
that  case  was  rendered  in  1875.  It 
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la  reasnably  certain*  therefore* 
that  the  services  sued  for  accrued 
under  a contract  made  before  the 
Act  of  1874,  elst  wise  the  case  vould 
not  have  reached  the  supreme  court 
when  it  did.  The  learned  counsel 
for  appellant  cites  Thompson  v. 
School  Diet.,  71  )lo.  496*  That  case 
has  no  bearing  whatever  upon  the 
application  of  the  statute  of  1874, 
for  it  distinctly  appears  from  the 
statement  in  the  opinion  that  the 
causes  of  action  therein  sued  for 
arose  in  the  years  1867,  1868  and 
1869.  At  that  time  there  was  no 
statutory  restriction  upon  the 
power  of  such  corporations  to  con- 
tract orally,  and  the  remarks  of 
the  learned  judge  in  that  case 
have  therefore  no  bearing  whatever 
on  the  point  under  review." 


it  may  be  reasonably  inferred,  then,  from  the  above 
cases  that  a school  board  would  have  the  right  to  employ 
counsel  in  em  rgency  cases  just  so  long  as  the  mode,  manner 
and  method  of  employment  comply  with  Section  2962,  supra. 

A late  case  on  the  subject  of  contracts  made  by 
a school  board,  which  lays  down  a rule  of  law  to  be  consider- 
ed and  borne  in  sdjnd,  is  the  case  of  Uiller  v.  Alsbaugh  et  al. 
2 S • W.  (2d)  208,  wherein  the  Lpringfield  Court  of  Appeals, 

1.  c.  212,  said  the  following: 

"No  recovery  can  oe  hud  against  a 
school  district  upon  quantum  meruit 
nor  upon  an  implied  contract.  The 
fact  that  the  aehool  district  got 
the  benefit  of  the  work  and  contin- 
ues to  use  the  well  does  not  give 
any  right  of  action  against  the 
district  (Cases  cited)." 


Prom  the  foregoing  it  is  our  opinion  that  as  a 
general  rule  a school  board  does  not  have  the  power  to  employ 
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an  attorney  by  the  year  to  represent  it.  dovever.  this 
rule  might  have  exceptions  upon  proper  shoving  as  to  the 
facts  surrounding  the  employment.  In  other  vorcs.  the 
board  at  each  meeting  could  have  emergencies  arise  that 
vould  necessitate  the  use  of  an  attorney  and  the  employ- 
ment then  vould  be  a series  of  single  transactions  and 
not  a yearly  contract.  Therefore,  in  order  to  give  the 
board  pover  to  employ  counsel  by  the  year,  we  are  of  the 
opinion  that  the  law  should  provide  for  it. 


Respectfully  yours. 


James  L.  dorndostel 
Assistant  Attorney -General. 


APPR  JVKD: 


ROY  MoKITTRICK 
Attorney-General • 
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BAIL  30ND  - Sheriff  to  take  and  approve  when  amount  in  fixed 
by  Justice;  otherwise,  a court  of  record  fixes 
amount  and  approves  bond* 


March  15,  1955 


Honorable  rill  H.  ilarj  ua 
i rosecuting  Attorney 
Cass  County 

Harr isonvi lie,  isaouri 


ear  Sirs 


e have  your  request  of  February  18,  1955 
for  an  or in ion  os  follows: 

"Will  you  please  give  me  the  office’s 
o lnion  as  to  whether  or  not  under 
cction  3495,  devised  Statutes  of  Mis- 
souri, 1929,  the  Circuit  Judge  has  the 
a*jme  power  to  take  mr  a prove  the  de- 
fendant’s onri  that  the  sheriff  has  un- 
der ection  5576,  Kevlsed  Statutes  of 
Missouri,  1929?  hat  Is,  under  ection 
3495  if  the  defendant  Is  committee  to 
Jail  by  a Justice  of  the  j ence  for  failure 
to  make  bo:  d and  tho  transcript  i S then 
filed  In  Circuit  Court  enn  the  defendant 
before  the  return  term  of  the  :lrcult 
ourt  go  directly  to  the  Circuit  Judge 
to  make  bond  or  must  he  first  go  to  the 
sheriff  under  reetion  3570?" 


.here  defendant  is  given  a *reliasinnry  hearing 
and  Is  bound  over  by  the  Justice,  It  Is  the  duty  of  acid 
Justice  to  fix  the  bond*  This  duty  is  ulninly  set  out  In 
Section  3488,  which  reads  as  follows: 

".vhenever  any  person  shall  be  committed 
to  Jail  for  a bailable  offense.  It  shall 
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be  the  duty  of  the  magistrate  to 
Indorse  on  the  warrant  of  commitment 
the  sum  In  which  ball  was  required* " 


If  the  defendant  is  unable  to  give  bond*  It 
Is  the  duty  of  the  J\r  tlce  to  Issue  a coraml tment*  com- 
mitting tbs  defendant  to  Jail  pending  the  giving  of  a 
bond*  and  when  the  defendant  Is  able  to  procure  bond* 
the  sheriff  way  take  and  o:  rove  It  under  eetlon  5576* 
H*  • Mo,  1929*  This  section  roads  In  art  as  follows: 

"When  any  sheriff  * shall  have  a -er- 
son  In  custody  under  n wnrrnrt  of  com- 
mitment on  account  of  foiling  fco  find 
ball*  and  the  amount  of  ball  required 
is  specified  on  the  warrant*  * such 
officer  may  take  bail,  which  In  no  case 
shall  be  less  than  one  hundred  dollars* 
and  discharge  the  nerson  so  hold  from 
actual  custody*" 


This  statute  Me  heretofore  been  construed  In 
State  v.  Grant*  (1915)  ^32  Mo*  602*  l*c*  607*  wherein 
It  wne  held  that  the  fixing  of  the  amount  of  bond  by  a 
Justice  of  the  ?®ace  In  hla  Justice  docket*  was  sufficient 
fixing  of  the  amount  of  bond*  even  though  the  amount  was 
not  actually  endorsed  or  written  ur>on  the  warrpnt* 

If  the  Justice*  in  binding  a prisoner  over*  falls 
to  fix  the  amount  of  bond*  then  the  sheriff  Is  without 
authority  to  take  and  approve  a bond,  and  the  taking  of 
any  such  bond  by  the  sheriff  would  be  void*  State  v* 
C-osBwhlte  (1905)  195  Mo*  1*  bond  of  a prisoner*  whon 
the  amount  is  not  determined  by  a Justice  of  the  feace 
after  a preliminary  hearing*  must  be  fixed  by  a court  of 
record*  i fter  a Justice  of  the  *eace,  having  in  charge 
the  examination  of  a person  under  arrest*  Issues  a war- 
rant of  commitment  and  delivers  the  same  to  the  sheriff* 
the  rlsoner  can  be  d Is  char. pod  from  custody  on  ball  or 
otherwise  only  by  a court  authorised  to  issue  writs  of 
habeas  cornua*  State  v*  Randolph*  24  Mo*  215*  However, 
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It  Is  not  necoosery  for  en  actual  writ  of  habeas  cor- 
pus to  Issue  as  a condition  preoedent  to  a court  admitting' 
a prisoner  to  hail  when  confined  under  a commitment  from 
the  Justice  ourt  for  failure  to  rive  bond*  Ftate  v* 
Mci.lhaney,  20  io.  App,  534* 

Section  5495,  R*  f*  Mo*  1929  in  pert  orovidea: 

* 

"Whenever  any  -arson  shell  be  coamitted 
to  Jell  on  a warrant  of  commitment  by  eny 
magistrate  for  a bailable  offense,  the 
recognisance  * mny  be  taken  by  the  court 
or  Judge  of  the  court  having  criminal 
Jurisdiction,  end  in  ease  of  the  absence 
of  the  Judge  of  such  court  « from  the 
county,  such  recognisance  may  be  taken  by 
* any  Judge  of  e court  of  record." 


Thus,  under  both  the  court  decisions  aid  the 
statute,  a circuit  Judge  would  have  authority  to  fix 
bond  and  approve  bond  when  offered  by  a verson  in  Jail 
under  a commitment  from  a Justice  of  the  • eace  court* 

It  is,  therefore,  the  or  inion  of  this  office 
that  where  the  amount  of  boil  is  fix.d  by  the  connittlng 
magistrate,  tho  bond  should  be  tendered  to  an  a;  roved 
by  the  sheriff*  It  ids  the  intention  of  the  lawmakers, 
when  such  was  lone  by  the  committing  magistrate,  to  re- 
lieve the  circuit  Jurges  of  the  duty  and  responsibility 
of  fixing  and  approving  bonds  in  such  cases,  except  ucon 
an  application  to  the  circuit  Judge  under  the  habeas 
corpus  act,  guaranteed  by  the  Constitulon.  Article  II, 
Section  26,  Missouri  Constitution* 

It  is  the  opinion  of  this  office  that  when  the 
committing  ma  ristrate  fails  to  erform  the  duties  im  osed 
uron  him  by  failing  or  omitting  to  fix  the  amount  of  bond, 
the  defendant  or  prisoner  mny  apply  directly  tc  the  circuit 
Judge  to  fix  the  amount  of  his  bond  and  to  pass  upon  the 
sufficiency  of  any  bond  tendered*  In  the  event  the  clr- 
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cult  Judge  Is  not  in  the  county  at  the  time  such  prisoner 
desires  to  awke  bond,  where  the  same  has  not  been  fixed 
by  the  committing  magistrate,  the  amount  of  the  bond  and 
the  security  therefor  may  be  taken  and  a roved  by  any 
judge  of  a court  of  record  in  the  county. 


espectfully  submitted. 


P*A*KLIM  R..J\3AH 

Assistant  Attorney  General 


/i  HOVLD: 


CT  McET/IrlT 

Attorney  General 
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TAX  ATI  : 


Hou^e  ^111  124,  page  ln'5,  L»awa  of  Missouri, 
1933-34,  xtra  Session,  does  not  remit  Court 
costs  accrued  on  taxes  and  suit. 


April  4,  lsoo. 


non.  6«o.  Harrington 
Collector  of  Revenue 
Jaoxson  County 
Court  -iouse 
Karnes  City,  Missouri 


De'T  Mr.  BATrlngton: 

Your  .redecessor  in  office  the  Honorable  John  1. 
Hansom,  recuested  en  oolnion  of  this  office  on  the  following 
matter : 

"I  am  writing  you  in  regard  to  the  col- 
lection of  delinquent  real  estate  taxes. 

te  have  a different  situation  in  Jackson 
County  in  regard  to  delinquent  real  estate 
taxes  than  the  lest  of  the  state.  Suit 
has  been  filed  here  on  all  delinquent 
taxes  on  real  estate  up  to  and  including 
the  y tt-r  1931. 

blnce  nouse  Bill  fl24  n&s  been  in  effect 
our  attorneys  htve  made  uo  effort  to  en- 
force collection  on  these  suits  on  account 
of  receiving  uo  fees.  The  result  has  been 
that  *e  are  making  very  light  collections 
on  these  taxes. 

In  vie*  of  benate  bill  »tiO  remitting 
Interest,  penalties  and  costs,  and  House 
bin  *124  remitting  only  interest  and 
penal t i e6 . leaving  out  the  word  “costs" . 
can  you  give  me  an  opinion  from  your  office 
which  would  allow  me  to  proceed  under  the 
suite  now  filea  to  oollect  these  taxes  for 
the  ye>r  1931  and  prior  years  and  charge 
the  taxpayer  *lth  attorneys'  fees,  to  be 
assesrea  as  costs. " 


Hon.  (ieo.  harriugton 
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A 6 this  matter  1b  one  of  considerable  interest  *e  *111  presume 
that  you  *111  be  desirous  of  n&vlng  the  opinion. 

The  b?tn  Geuer&l  Assembly  passed  several  lavs  abating 
penalties  on  taxes,  the  first  of  these  lavs  was  tno«n  as  Senate 
_lli  oO  anu  is  fouuo  at  page  *33  Lavs  of  Missouri  1933.  ruder 
the  provisions  of  tnie  act 

"tne  collectors  of  revenue  of  the 
counties  ana  cities  of  this  state  are 
hereby  empower*  ana  dlrectea  to  accept 
the  original  amount  of  said  taxes  as 
charged  against  any  such  person  or  real 
estate  relieved  of  the  penal ti ee , 1 nterest 
ana  costs  accrued  upon  the  same;*  • • " 

The  phrase  "penalties,  interest  and  costs"  is  used  no  le66  than 
five  times  in  t is  short  act.  In  passing  upon  this  particular 
act  the  Supreme  Court  In  Banc  in  the  case  of  Stvte  ex  rel. 
Crutcher  vs.  Koeln,  dl  S.  W.  (7o0),  stated,  1.  c.  753: 

"It  is  said  in  15  corpus  Juris  at  page 
19,  right  column:  'In  their  origin  costs 
* re  known  aa  a punishment  of  the  defeated 
person*  • "rather  than  as  a recompense  to 
the  suoce-sful  party."  • "The  latter  theory 
obtains*  * "in  the  legislation  in  regard 
to  it.'  In  Volume  7 of  Kullng  Case  La*, 
page  750,  it  is  stated  that  'the  terms 
'fees'  and  'casts'  are  sometimes  used  In- 
terch&ugs&uly  as  having  the  same  application.' 
'Jtxlctly  apesucliv  the  two  terms  axs  not 
synony  ecus.  The  term  'costs'  includes 
fees  nna  reimbursements  consisting  of 
flxea  ana  unalterable  amounts  previously 
specified  by  la*s,  re«ulati.ne  or  tariffs,' 
etc.  15  C.J.  p.  31,  top  1 col.  It 
follows  tn;  t as  ueea  in  the  chapter  on 
taxation  in  the  Revlsea  statutes  the  ex- 
pressions 'commissions,'  'interest,'  'fees,' 
and  'costs'  are  included  in  the  generic 
term  'penalty.'  " 


Hon.  Geo.  Harrington 


-3- 


Aprll  4,  1935 


In  this  decision  the  Court  specifically  held  that  the  term 
"penalty-  covered  Interest,  attorneys  fees,  commissions,  clerks 
fees  and  ail  charges  In  addition  to  the  amount  of  the  tax.  The 
37  tL  General  As^emoiy  in  Extra  Cession,  adooted  Coi  mlttee 
Suostltute  fur  ienuta  dill  So.  40,  page  183,  Laws  of  vlssouxl 
Extra  Jesslon,  1933-34,  which  was  virtually  a reenacts  eat  of 
Senate  olll  SC  of  the  angular  session  but  provided  additional 
time  within  watch  tne  taxpayer  Oould  take  advantage  of  the 
pri.licget  extended.  The  suae  sebvion  of  the  Legislature 
enacted  House  Hill  174  found  at  pi$e  156,  haws  of  Missouri 
Jxtra  Session,  1933-34.  This  section  reads  as  follows: 

" fn&t  all  penalties  and  interest  on 
personal  onu  Real  Estate  Taxes,  delin- 
quent for  the  year  1332  and  prior  years 
snail  be  computed  after  Oecsab  r 31, 
l»od,  on  tne  sa^e  penalty  basis  as  the 
taxes  delinquent  for  tbs  ys.r  1933  until 
paid. " 

It  is  to  oe  noted  that  the  Legislature  in  passing  this 
act  did  not  use  tne  ter*  "penalties,  interest  and  ousts*  which 
it  had  u^ed  so  fluently  la  Senate  Bill  80  and  Committee  Sub- 
stitute for  Senate  Bill  40.  Instead,  the  sot  is  confined  to 
the  phrase  "penalties  and  interest".  The  Legislature  is  of 
course  presumed  to  Lave  knowu  the  conditions  of  the  law  at  the 
tlo.e  it  passed  this  enr  ctoent  and  la  prosumed  to  know  of  the 
construction  placed  by  the  ( jurt  upon  the  trm#  used.  Therefore 
if  it  meant  t une  the  term  "penalties"  in  it"  all  inclusive 
sense,  it  would  not  h.  ve  u ed  the  word  "interest"  In  connection 
therewith,  for  uti  i«r  the  recent  decision  her  tofore  cited  the 
term  "penalty"  by  ano  in  itnelf  would  have  included  and  covered 
"interest*.  We  therefore  ru1 t conclude  thbt  the  term  "penalties 
as  used  in  iiouse  Bill  124  is  not  used  in  its  bbsra  and  all 
inclusive  term  but  in  a special  sense.  The  t rm  "Interest"  of 
course  spea&e  for  Itself  and  plainly  indicates  the  charge  of 
ten  per  oent  per  annua  due  upon  all  delinquent  taxes,  duch 
laws  tens  enacted  by  the  same  legislature  at  the*  same  Version. 

It  is  generally  recognized  that  a variation  in  tne  terms  of 
a revenue  law  indicates  an  Intent  to  v ry  tne  application  of 
that  law.  is  stated  in  69  C.  J.  lection  370,  page  1133: 

"lords  must  oe  given  tneir  commonly 
accepted  meaning  and  variations  In  the 
pnraseology  of  different  statutes  must 
be  assumed  to  be  Intentional*  * • • • 
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The  Supreme  Court  of  errors  of  Connecticut  in  the  case 
of  ilodgett  vs.  Union  A Mew  Haven  Trust  Company,  116  Atl.  906, 
had  before  it  a tax  act  which  ae  originally  enacted  contained 
the  phrase  "in  posse* slon  or  enjoyment. “ Later  th  t phrase  was 
dropced  from  the  statute  and  eubsequnnt  thereto  was  replaced 
by  an  amendment.  The  Court  in  passiug  upon  this  stated,  1.  c. 

91  r : 

• *our  first  collateral  inheritance 
tax  aot  of  1669  (Act  18b9,  o.  18C)  re- 
cognised the  difference  oy  imposing  a 
tax  on  gifts  'intendeu  to  take  effect 
in  possession  or  enjoyment  after  the  death 
raptor.'  In  1697  (Acts  lb97,  c. 

301.  lec.  11)  the  four  words  ’in  posesssl  n 
or  enjoyment'  were  uroppcd  out  of  the 
statute  and  the  tax  liaitec  to  gifts  ’to 
take  effect  .pon  the  death  of  the  grantor 
or  donor' ; and  it  *os  not  until  1915 
that  the  scope  of  tho  act  was  again  en- 
larged D'j  reinserting  the  word  'In 
possession  or  enjoyment. ' Since  the 
taxing  power  of  the  General  Assembly, 
within  its  constitutional  limitations, 

1 6 plenary,  we  must  as  umt  that  these  varia- 
tions in  phraseology  ter  latentlcnal  and 
adapted  u the  changing  financial  necessi- 
ties of  the  state. * 

Tie  know  .a  a matter  of  contemporaneous  history  that  one 
of  the  principal  suLjects  of  legislation  considered  by  the  67th 
General  Assembly  wes  that  of  tax  relief  ana  the  acceleration  of 
the  collection  of  the  reveuue  of  the  state  and  governmental  sub- 
divisions. #e  must  presums  tn<  t tn~  ^eglsluture  knew  the  status 
of  the  law  prior  to  the  enactment  of  House  6111  124, and  knew 
th  t judicial  construction  had  been  placed  upon  tht  ten  e therein 
used.  re  can  only  conclude  that  the  negislsture  c ose  with  care 
the  terms  used  in  this  Act  ani  that  by  the  change  of  phraseology 
in  these  two  tax  laws  It  was  lnteudea  that  House  bill  124  would 
operate  differently  in  th  t “costs*  were  not  to  be  remitted. 

It  should  also  be  noted  th  t House  hill  124  is  an  act  of  a 
permanent  nature,  and  it  is  not  an  emtrgenc/  measure  as  were 
en- te  ;lll  60  and  Committee  ubatltute  for  senate  Bill  40. 


Hoc.  oec.  harriagton 
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The  rule  tnot  "the  expies  ion  of  ^ue  thing  it  the  ex 
elusion  anaher*  is  applicable  cere.  In  tne  drafting  of 
Hour.e  bill  124,  "penalties  ; ub  interest"  are  specifically 
i entioneo  out  "costa-*  were  omitted. 

In  the  case  of  btate  ex  inf.  Conxiing  vs.  bseaney, 
27C  Mu.  obo,  tee  Court  baa  before  it  tbe  construction  of 
Section  ICool  i<.  8.  go.  1929,  which  provided  in  part: 

"All  tbe  provisions  of  Section  10837 
relating  to  tne  changes  of  boundary 
lines  of  common  school  districts*  * * 
shall  Apply  to  town,  city  and  con- 
solidated districts." 

The  Court,  in  holding  that  tne  otCfii  provision  of 
Section  10837  relation  to  dividing  one  district  into  t»o  dis- 
tricts was  not  ■ llosble,  stated  li  c.  691: 

"but  Instead  of  the  L.egislatuee  saying 
that  all  the  provisions  of  section 
10837  snould  apply  to  town  districts, 
it  merely  8’iid  th  t 'ail  the  provisions 
of  section  I0b37  relating  to  tne  Changes 
of  boundary  lines  of  common  sonool  dis- 
tricts' snould  a^oly.  Referring  then  to 
Section  10837  we  find  th  t the  only  express 
provision  tn-reln  for  ohnu  lng  boundary 
line?  Is  tne  provision  for  cnameing  'the 
bouaa&ry  lines  of  tco  or  sore  districts.' 
otner  express  provisionals  as.de  for  dividing 
one  district  into  two  aoi  districts.  It, 
we  tnlaic.  Decease  at  once  apparent,  that 
tne  provision  for  changing  the  boundary 
lines  of  two  or  more  districts  Oouid  not, 
by  any  process  of  construction,  oe  held 
to  provide  a way  for  dividing  one  district 

into  two  new  districts.  Section  lOeol, 
in  1 1 6 present  forth,  was  enacted  in  19u& 
tnaws  180.  , p.  ole,  sec.  130;.  crior  to 
that  time  it  h u been  expressly  neld  by 
tnls  Court  thet  the  law  providing  for 
division  of  common  6 chool  districts  did 
not  apply  to  village  school  districts. 

(8t  ti  ex  rel.  v.  fry,  188  Mo.  198.) 

Such  oeing  the  case  th>  ueglslature,  when 
it  enacted  Section  lCtiol,  knew  that  the 
provisions  of  Section  10837,  relating  to 
the  division  of  one  common  school  district 


Hon.  Geo.  H&rrl:i£ton 
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iuto  t»o  new  districts,  would  not  apply 
to  town  cr  consolidated  oistricts  unless 
It  so  provided  In  the  act,  and  snowing 
this  to  be  true  ana  failing  to  ao  provide 
it  would  be  but  to  do  violence  to  the 
plain  language  u«ed  to  hold  that  It  ex- 
pressed an  intention  to  apply  provision 
other  than  tnoae  expressly  mentioned.  r, 
sc  hold  would  be  to  violate  the  well 
Known  canon  of  statutory  construction, 
vie;  Inat  the  expreauion  of  one  thing  is 
the  excluai.a  of  another." 

‘do  in  tne  instant  cnee  the  specific  mention  of  penalties 
ana  interest  »itn  a concurrent  failure  to  specify  costs  indicates 
an  Intention  not  to  remit  suen  costs. 

■‘Costs*  &•  usea  lu  these  beotions  evidently  ne&n  Court 
costs  suen  as  attorneys  fees,  sheriffs  costs  and  circuit  clerc 
ousts,  and  other  charges  Incident  to  a judicial  proceeding. 
*Costs"  In  Its  usual  ana  oralnary  sense  are  to  c>e  so  applied, 
lb  C.  J.  pa.  e lu,  . ection  i: 

‘Costs  are  cer  tin  allowances  authorised 
by  statute  to  reimburse  the  successful 
party  for  expenses  Incurred  in  prose- 
cuting or  a fending  on  action  or  special 
proceeding.  They  ere  io  the  nature  of 
incidental  cejreges  ailowea  to  indemnify 
a party  against  the  expense  of  mccess- 
fuiiy  asserting  his  rights  Uj  court. * 

Before  concluding  we  desire  to  point  out  cne  additional 
feature  o'  this  pro  lem.  Senate  3111  94,  news  of  viasouri,  1933, 
o 42o,  establishes  a new  mode  for  procedure  of  coLLect!v>n 
of  delinquent  real  estate  taxes  in  this  state.  t portion  of 

Seotlon  9.  d<ib  thereof  provides: 

"•  * *S8  to  suits  for  delinquent  taxes 
instituted,  ut  not  surged  in  judgment, 
et  the  ef  active  date  of  this  act  the 
collector  snail  h^ve  the  rl*ht  to  pro- 
ceea  to  final  judgment  and  foreclosure 
of  the  tax  lien  unuer  the  provisions  of 
the  law  as  1 t existed  prior  to  the 
passage  of  this  act,  or  such  collector 

may,  in  nls  ulscretion,  dismiss  such 
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suits  uu<i  proceed  to  foreclosure  of  iht 

tax  Ilea  unaer  tne  provluluas  of  this 
act,  subject  to  the  preservation  of 
rlfeUta  to  all  vfcoLlo  co  ts  «no  cojui.1  asions 
tn  t may  neve  already  attached  la  sued 
caaraoter  of  suits  u.ider  the  la.«  as  it 
existed  prior  to  tne  passage  of  tnls  act.* 

fltnout  a doubt  house  dill  124  is  in  pari  oaterle  with 
tnle  section  anaOv.tr.  sections  should  be  construed  and  read 
together.  oy  recti  >db  an  evident  intent  i?  distinguishable 

to  save  tbe  valid  costs  and  commissions  which  have  accrued  or 
■Mob  may  be  Justly  due  on  taxes  upon  wnlch  suit  h*6  been  in- 
stituted prior  to  tne  anctfceattjof  jen-ite  ^111  94.  This  provision 
definitely  indicates  an  intention  on  tbe  part  of  the  Legislature 
to  or.v(  tfce  costs  for  those  to  vboa  they  asay  be  entitled.  It 
appears  that  oy  the  wording  of  House  bill  124,  we  find  evidence 
of  tne  continuation  of  this  Intent,  fbtt  these  sections  should 
be  construed  together  so  th  t one  consistent  policy  la  estab- 
lished 1 8 an  element -r)  rule  of  c.nstructlon. 

C .IICLUSI JS. 

It  is  therefore  tne  opinion  of  tuis  office  that  suits 
instituted  prior  to  the  effective  date  of  senate  -ill  4,  Laws 
of  Ulssourl  1933,  page  42b,  say  be  prosecuted  to  final  judgment 
ana  taxes  collected  oy  execution  if  nee  ssary,  and  that  the 
necessary  court  costs  incident  to  such  procedure,  including 
statutory  attorney  fees,  may  be  collected  fro*  the  taxpayer. 


ftespec 


Assistant  Attorney  iiener 


APPRO VXD* 


KOY  KCKI TTKICK , ' 
Attorney  ueu  ral 
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COUNTY  COURTS  - Acting  ns  road  overseers  in  cert-jin  countie 


Kay  6,  1935 . 
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Honorable  C,  V*  Hardin 
Judge  of  County  Court 
Jefferson  County 
Defoto,  Missouri 


Sir: 


Te  have  your  request  for  an  opinion  which 
is  as  follows: 

'on  January  17,  1934,  your  department  is- 
sued in  opinion  forme  on  ection  7892,  re- 
lating to  Judges  of  the  County  Court  con- 
stituting a Hoard  of  Rond  overseers,  I 
appreciate  it  and  thank  you  for  the  opinion 
that  you  gave  me, 

"/t  the  beginning  of  our  1931  torn,  Jefferson 
County  wns  qualified  to  come  within  the  trras 
of  section  7292,  as  to  population,  rond  mile- 
age '>nd  taxable  wealth,  However,  the  oounty 
ssressmont  for  1933  and  1934  w»s  about  twenty- 
four  million  dollars,  yet  property  Is  only 
assessed  at  about  seventy-five  rorcent  of  its 
value* 

"There  is  some  Question  to  the  fret  that  vkj 
didn*t  organize  ourselves  into  a oard  of  Rond 
Overseers,  whether  or  not  wo  should  draw  that 
salary,  yet  the  Hoad  and  Bridge  work  has  been 
handled  in  the  o’ me  efficient  way  os  it  would, 
or  could  have  been,  had  we  been  organized  r a n 
Board* 


M.  Bardin 


£3  - Honor o ole  C. 


From  this  letter  it  does  not  mp pear  what  the 
total  road  mileage  was  In  your  county  for  1933,  1934* 
hut  we  r.s  uae  from  your  letter  that  your  county*  which 
had  the  require  l road  miles  e for  1931  and  1932,  continued 
to  possess  the  same  road  mileage  for  the  years  1933*  1934. 

However,  from  your  letter  It  appears  that  Jef- 
ferson County  during  1953,  1934  did  not  possess  an  assessed 
valuation  of  25,000,000. 

While  your  county,  during  the  year  1933,  1934 
mey  have  assessed  requirements  numbered  (1),  (2)  and  (4), 
as  ■ ove  set  out.  It  .oes  not  possess  the  requirement  set 
out  In  (3)  above. 

It  is,  therefore,  the  opinion  of  this  office  that 
the  county  Judges  of  Je  ferson  County  urln,  the  ye  rs  1933, 
1934,  did  not  under  the  law  oor.stitutc  a Board  of  Roac  Over- 
seers, and  therefore  were  not  entitled  to  receive  the  s^lrry 
of  1200.00  oer  year  provided  in  action  7392,  R.  S*  Mo. 
1929. 

Wosuectfully  submitted. 


FRt'  NHLIK  . WEAGA1 

Assistant  ttomey  Gener-l 


* : rov.  : 


"•  • Y McKltTflCK 
Attorney  General 


F:  : I Ft; 


TAXATION:  senate  Bill  143  of  the  58t$  General  Assembly  aos  not 
remit  court  costs  accrued  on  tax  in  suit. 


& 

May  20,  193b. 


Hon.  George  narrlngton 
Collector  of  Revenue 
JacKSou  County 
Court  House 
Kansas  City,  Missouri 


Dear  Mr.  narrlngton: 

This  *111  acknowledge  receipt  of  your  recent 
request  for  an  opinion  of  this  office  on  the  following 
matter: 

"On  April  4,  193b,  I received  an 
opinion  from  your  office  pertslning 
to  House  Bill  No.  124,  in  regard  to 
penalties  and  Interest  on  delinquent 
taxes  which  *as  submitted  by  Mr. 

Harry  O.Waltner,  Jr.,  Assistant 
Attorney  General,  and  approved  by 
you. 

On  April  30,  193o,  I received  a 
communication  f roc  Mr.  rorrest  Smith, 

State  Auditor,  in  relation  to  3enate 
Bill  No.  143,  regarding  penalties  and 
interest  for  the  year  1934  and  prior 
years. 

If  you  will  kindly  notify  me  as  qulc<ly 
as  pos8lole  if  your  Opinion  regarding 
House  bill  No.  I<o4  applies  to  uen&te 
dill  Mo.  143,  I will  appreciate  it 
very  much.  * 


Hon.  ueorge  Harrington 
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In  the  opinion  dated  April  4,  1935,  this  office  held 
that  House  Bill  134,  page  166,  Lavs  of  Mis  ouxi  1933-34, 

Extra  session,  did.  not  remit  the  court  costs  which  had  accrued 
on  taxes  upon  which  suit  had  been  instituted  prior  to  the 
effective  date  of  Senate  bill  94,  page  425,  Laws  of  Missouri 
1933,  to-wlt,  July  34,  1933.  The  conclusion  of  this  opinion 
readies  follows: 

"It  is  therefore  the  opinion  of  this 
office  that  suits  instituted  prior 
to  the  effective  date  of  Senate  Bill 
94,  Laws  of  Missouri,  1933,  page  435, 
may  be  prosecuted  to  final  judgment 
and  taxes  collected  by  execution  if 
necessary,  and  that  the  necessary 
court  costs  incident  to  such  procedure 
including  statutory  attorneys  fees, 
may  be  collected  from  the  taxpayer." 

That  opinion  eas  written  construing  House  Bill  134, 
auopted  by  the  57th  General  Assembly  in  Extra  Session,  and 
reading  as  follows: 

"That  all  penalties  and  Interest  on 
personal  and  real  estate  taxes 
delinquent  from  the  year  1933  and 
prior  years  shall  be  computed  after 
Deoember  31,  19o3,  on  the  same  penalty 
basis  as  the  taxes  delinquent  for  the 
year  1933  until  paid." 

On  the  29th  uay  of  April,  193o,  governor  Park  approved 
Senate  Bill  143,  pas  ed  by  the  56th  General  Assembly,  which 
bill  reads  as  follows: 

"Section  1.  That  all  penalties  and 
interest  on  personal  and  real  estate 
taxes,  delinquent  for  the  year  1934 
and  prior  years  shall  be  oemputed  after 
December  31st,  1934  on  the  same  penalty 
and  Interest  basis  as  the  taxes  delin- 
quent for  the  year  1934  until  paid. 
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section  3.  As  the  expeditious 
collections  of  sued  taxes  Is  necess- 
ary for  the  maintenance  of  the  State 
Institutions  and  for  the  support  of 
the  Public  Schools,  an  emergency  exists 
within  the  meaning  of  Section  57,  /urtlole 
4 of  the  Constitution  of  this  state,  and 
this  act  shall  be  In  force  and  take 
effect  immediately  after  Its  passage  by 
the  b&th  General  As-embly  and  approval 
by  the  Governor." 

It  1 8 to  ue  notea  tht  this  act  carried  no  repealing 
clause  ana  that  therefore  House  Bill  134  of  the  57th  General 
Assembly  In  Extra  Session,  is  not  by  express  terms  repealed. 
However,  It  Is  clear  from  a reading  of  these  two  acts  that 
unaer  one  the  penalties  ana  interest  are  to  be  calculated  upon 
one  basis,  and  unaer  the  other  act  the  penalties  ana  interests 
are  to  oe  calculated  upon  a different  basis.  Although  repeals 
by  Implication  are  not  favored.  State  ex  rel.  McDowell  we. 
Smltn,  67  s.  1.  (2-)  bC,  yet,  shea  there  is  a total  repugnancy 
betas  n the  two  statutes  It  sill  be  held  that  the  later  statute 
repealea  by  implication  the  earlier  statute. 

In  the  case  of  State  ex  rel.  Sella  vs.  Valker,  34 
3.  V.  (2d)  124,  129,  it  Is  stated; 

"However,  repeals  by  implication  occur 
when  there  is  a total  repugnancy  between 
the  Inter  and  the  earlier  statutes. 

Section  1136  was  resnacted  in  1927  (Acts 
of  1927,  page  131).  In  order  to  leave 
no  doubt  of  the  legislative  Intention 
at  the  s me  session  the  other  aot  of 
1937  (page  129,  130),  more  comprensnsl ve 
and  more  specific,  was  passed.  These 
two  acts,  at  the  s^me  session,  without 
exception  or  qualification,  showed  con- 
clusively what  was  In  the  legislative 
mlnae.  The  total  repugnancy  should  be 
conclusive  to  repeal  the  objectionable 
sentences  respecting  12426." 


Hon.  George  Harrington 


May  20,  1935 


So  eith  the  enactment  of  Senate  Bill  143,  by  the  58th 
General  Assembly  It  is  clear  what  was  In  the  legislative  mind 
In  respect  to  House  Bill  184  of  the  57th  General  Assembly  in 
Extra  Session.  It  must  be  oonstrued  to  have  been  repealed  by 
the  later  enact laent. 

It  is  to  be  no  ten  that  the  only  changes  made  in 
House  Bill  184  of  the  58th  General  Assembly,  Kxtra  Session,  and 
Senate  Bill  143  of  the  ceth  General  Assembly  is  the  change  in  the 
years  1938  and  1933  to  1934.  As  this  had  no  effeot  other  than 
including  1933  taxes  vlthin  the  penalty  remission  features  of 
the  las,  there  is  no  basis  for  changing  the  rule  laid  down  to 
you  in  our  opinion  of  April  4,  1935. 


cimciuaioM. 

It  is  therefore  the  opinion  of  this  office  that 
our  opinion  to  you  of  April  5,  1935,  regarding  House  Bill  184 
of  the  57th  General  Assembly  in  Extra  session,  applies  with 
equal  force  to  Senate  Bill  143  passsa  by  the  58th  General 
Assembly,  end  that  therefore,  oourt  oosts  that  accrued  upon 
suits  filed  for  delinquent  real  estate  taxes  before  the 
operative  date  of  Senate  Bill  94,  page  425,  Lass  of  Missouri 
1933,  are  not  remitted  or  effected  by  said  Senate  Bill  143. 


approved: 


Respectfully  submitted, 


G.  ■ ALTHEA 

Assistant  Attorney  Gen 


HUY  MCKI i THICK, 
Attorney  General 


HGH : MM 


OLP  AT1?  PENSIONS:  County  Old  Age  Assistance  Board  nnay  not  employ 

clerks,  investigators  or  deputies  and  pay 
them  out  of  State  funds. 


Iff 

June  27,  1956. 


Hi 

don.  Charles  M,  Hay 
City  Counselor 
The  City  of  St.  Louis 
St.  Louis,  Missouri 


Lear  Mr.  iiay: 


This  Is  to  acknowledge  your  letter  as  follows: 

"I  have  had  referred  to  me  by  the  Board 
of  Istimate  and  Apportionment,  a question 
relative  to  the  power  of  the  County  Old 
Aje  Assistance  board,  which  the  Board  of 
Estimate,  acting  in  the  capacity  of  a 
County  Court,  has  the  power  to  appoint 
under  benate  Bill  No.  7,  to  engage 
assistants  to  make  investigations  neces- 
sary in  the  pe  for mane e of  their  duties. 

"X  find  nothing  in  the  law,  giving  express 
authority  to  such  a local  board  to  employ 
investigators  or  other  help,  except  in 
the  case  of  formal  hearings  on  applications 
for  the  pension. 

"I  do  find,  however,  that  in  beet  on  3 
there  is  this  provision: 

•The  members  of  the  County  oard  shall 
serve  without  compensation,  except 
that  the  necessary  expenses  incurred 
while  in  the  perf ormance  of  their  duties 
shall  be  paid  to  t^em.* 

"In  Lection  7 it  is  made  ’the  duty  of  the 
county  Board  to  appraise  such  property  at 
its  true  value,'  referring  to  property  be- 
longing to  an  applicant. 


Ion.  Charles  M.  Hay 
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June  27,  1935. 


MIn  section  10  It  Is  provided  that  when- 
ever an  application  la  made  for  old  age 
assistance,  the  County  board  shall 
•promptly  made  an  investigation  of  the 
facts.  • 

"These  provisions,  as  you  will  reu  ily 
see,  impose  a v ry  considerable  burden 
upon  the  County  Old  Age  Assistance  Board, 
which  is  to  serve  without  compensation. 

It  seems  to  me  that  unless  the  language 
•except  that  the  necessary  expenses 
incurred  while  in  the  performance  of 
their  duties  shall  be  paid  to  them'  oe 
construed  to  authorize  them  to  hire  the 
necessary  help  in  making  etch  investi- 
gations, that  the  result  will  be  well- 
nigh  farcical.  In  my  view  of  it,  this 
language  can,  without  doing  violence  to 
it,  be  oonstrued  to  authorize  the  County 
Board  to  set  up  such  an  organization  as 
is  necessary  properly  to  discha  ge  the 
duties  imposed  upon  this  Board. 

"Assuming  that  I am  correct  in  this,  then 
the  next  question  presented  is  as  to  the 
source  of  the  expense  money.  Is  this 
to  coma  from  the  Eleemosynary  board,  or 
must  local  Jurisdictions  provide  itv 

"I  assume  that  these  questions  have  been 
presented  to  you  already  from  other 
sources,  I would  be  pleased  to  have  our 
opinion  oefore  I give  an  opinion  to  the 
Board  of  Estimate." 


senate  Bill  No.  7 passed  by  the  58th  General  Assembly 
without  an  emergency  clause,  becomes  effective  on  August  27, 
1935.  The  Act  contains  30  sections. 

Section  1 defines  certain  terms  used  in  the  Act. 
Section  26  provides  that  in  the  City  of  St.  Louis  the  board 
of  ’ stiraate  and  Apportionment  shall  perforin  the  same  dutios 
as  the  Act  places  upon  the  several  county  courts  of  the  state 
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June  27,  1935. 


of  Missouri.  In  other  words,  where  the  duty  is  placed  upon 
the  county  courts  of  this  stace,  such  are  deemed  to  be 
applicable  to  the  Board  of  stlmate  and  Apportionment  In  the 
City  of  St.  Louis. 

Section  3 provides  In  part  as  follows: 

"In  every  county  there  shall  be  estab- 
lished a County  cld  A0e  Assistance 
board,  to  consist  of  three  persons 
domiciled  In  the  county,  each  of  whom 
shall  have  been  a resident  taxpaying 
citizen  of  the  county  for  a oeriod  of 
five  years  prior  to  his  or  her  appoint- 
ment at  leist  one  of  idiom  shall  be  a 
woman,  who  shall  be  a pointed  by  the 
county  court  for  a term  of  four  years. 

* it  * ifr 


It  is  thus  seen  that  in  the  City  of  St.  couls  the 
Board  of  l. stlmate  and  Apportionment  shall  appoint  a County 
Old  Age  Assistance  board,  The  members  of  the  County  Old 
Age  Assistance  Board  are  to  serve  without  componratlon. 
except  that  the  necessary  expenses  incurred  while  in  the 
performance  of  their  duties  shall  be  paid  to  them.  Section  3. 

The  County  Old  Age  Assistance  Board  have  several 
duties  to  perform,  namely:  (1)  ake  an  investigation  into 
the  facts  when  an  application  is  presented  to  them  for  old 
age  assistance.  Section  10.  (2)  Make  a recommendation  of 

the  amount  of  assistance  to  be  allowed.  Section  10.  (3;  The 

disapproval  of  the  application.  Section  10.  (4)  Direct  a 

rehearing.  Section  10.  (5)  Forward  Its  decision  to  the 

State  Old  Age  Assistance  mrnis3ioner • Section  10.  (6)  "Far 

the  purpose  of  ascertaining  the  true  value  of  property  of 
persons  applying  for  a pension  under  this  act.  it  shall  be 
the  duty  of  the  County  oard  (County  Old  Age  Assistance  Board) 
to  appraise  such  property  at  its  time  value."  section  7. 

(7)  Irsue  to  each  applicant  a certificate  for  one  year  stat- 
ing the  amount  of  each  installment  which  shall  be  paid  monthly. 
Sections  12  and  13.  (8)  Requiring  of  them  to  ascertain  the 

qualification  of  all  persons  resident  in  their  county,  apply- 
ing for  benefits  under  the  old  age  pension  law. 


don.  Charles  U.  Bay 
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It  may  safely  be  said  that  the  members  of  the  County 
Old  Age  Assistance  Board  are  public  officers  and  are  to 
serve  without  compensation,  section  3. 

Section  11  provides  in  part  as  follows: 

"For  t e purpose  of  any  such  investigation 
* * *,  the  county  board  (County  Old  Aga 
Ass  stance  Board ) * * * shall  have  the 
power  to  compel,  by  subpoena,  the  attend- 
ance and  testimony  of  witnesses  and  the 
production  of  books  and  papers.  The 
costs  of  such  hearing  to  be  paid  by  the 
State  Board  out  of  funds  appropriated 
to  such  Aioard.  v * *." 


Nowhere  in  the  Act  is  it  provided  that  the  County 
Old  Age  Assistance  Board  may  hire  investigators  or  clerks  to 
perform  duties  for  them.  Neither  is  it  provided  in  the  Act 
as  to  where  "the  necessary  expenses  incurred  while  in  the 
performance  of  tholr  (uounty  Board)  duties  shall  be  paid" 
from,  or  by  whom,  except  that  It  might  be  said  that  Section 
11  provides  for  the  pay  ent  of  the  costs  of  hearings  to  be 
paid  by  the  State  board  out  of  fends  appropriated  to  such 
Board  by  the  Legislature. 

If  it  may  by  inference  be  said  that  the  power  to  hire 
clerks  or  assistants  to  aid  the  County  Old  Age  Assistance 
Board  in  the  performance  of  its  duties,  is  delegated  to  the 
board,  then,  the  Act  must  further  be  scrutinised  and  a statute 
pointed  to  in  order  to  allow  compensation  to  such  clerks.  We 
do  not  find  any  provision  in  the  Act  to  which  the  clerks  could 
point,  if  employed,  which  would  allow  them  compensation. 

Hence,  it  follows  that  If  such  are  employed  no  compensation 
could  be  paid  to  them  out  of  state  fluids,  except  when  the 
services  could  be  taxed  as  costs  by  virtue  of  Lection  11.  hat 
we  are  saying  is  that  no  clerk  or  assistant  could  be  paid  for 
services  rendered  on  a monthly,  weekly  or  yearly  basis.  Further, 
if  the  Board  has  a right  to  aopolnt  clerks  and  assistants, 
then  there  is  no  limitation  as  to  number  or  the  compensation 
to  be  paid  them.  We  clearly  believe  that  the  Legislature  did 
not  intend  for  the  County  Old  Age  Assistance  board  to  have 
the  nower  to  appoint  and  fix  the  compensation  of  clerks  or 
assistants.  And,  if  the  legislature  intended  them  to  have 
this  power,  it  would  and  could  have  done  so  specifically  and 
not  have  left  it  to  inferonce. 


lion.  Charles  M.  day 
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In  Kin^  v.  Riverland  ..evee  District.,  279  S.  A'.  195, 
1.  c.  196,  the  St.  Louis  Court  of  Appeals  said  the  follow- 
ing: 


"It  is  no  longer  open  to  question  but 
that  compensation  to  a public  officer 
is  a matter  of  statute  and  not  of  con- 
tract, and  that  compensation  exists,  if 
it  exists  at  all,  solely  as  the  creat- 
ing of  the  law  and  then  is  incidental  to 
the  office,  State  ex  rel.  Ivans  v.  Gordon, 
245  ho.  12,  hoc . cit.  27,  1*9  3.  W.  G38; 
Sanderson  v.'  Pike  County,  195  Ho.  598, 

93  S.  W,  942;  State  ex  rel.  Troll  v. ’ 

Brown,  146  Mo.  401,  47  S.  \Y.  504.  Further- 
more, our  Supreme  Court  has  cited  with 
approval  the  statement  of  the  general  rule 
to  be  found  in  State  ex  rel.  Wedeking  v. 
McCracken,  60  Mo.  Apr.  loc.  cit.  656,  to 
the  effect  that  the  rendition  of  services 
by  a public  officer  is  to  be  deemed 
gratuitous  unless  a compensation  there- 
for is  provided  by  statute,  and  that  if 
by  statute  compensation  is  provided  for 
in  a particular  mode  or  manner,  then  the 
officer  is  confined  to  that  manner  and 
is  entitled  to  no  other  or  further  com- 
pensation, or  to  any  different  mode  of 
securing  the  same.  State  ex  rel.  vans 
v.  Gordon,  supra." 


It  is  our  opinion  that  .senate  Bill  No.  7 does  not 
authorize  the  County  Old  Age  Assistance  Board  to  employ 
clerks  or  assistants,  as  regular  employes,  to  aid  or  assist 
in  the  discharge  of  duties  imposed  upon  them  by  law. 

It  is  our  further  opinion  that  the  reimbursing  of 
members  of  the  "County  hoard"  for  personal  expenses  shall  be 
paid  by  the  "State  Board"  by  virtue  of  Sections  11 . and  28,  and 
House  Bill  No.  541  (Appropriation  Act). 


Hon.  Charles  M.  Hay 
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We  Invite  your  attention  to  section  2,  in  nartlcular 
this  part,  namely#  "The  state  Board  shall  administer  the 
provisions  of  this  Act  and  may  appoint  such  clerical  and 
office  assistance,  and  such  deputies  as  may  be  appropriated 
for  by  the  General  Assembly",  with  a view  in  mind  of  obtain- 
ing a cleric  or  deputy  from  the  "State  Board"  if  the  "County 
Board"  cannot  discharge  their  duties  without  aid  or  assistance. 


Yours  vory  truly. 


James  L.  HomBostel 
Assistant  attorney -General 


APPROV’-.D: 


J6bN  V.  -ioFTiAti;  Jr*., 
(Acting)  Attorney-General. 


JLHxEO 


TAXATION  AND  R VENUE : ) pees  of  county  clerks  and  county  collectors 
C9U1«TY  COLLECTORS:  ) Re:  Delinquent  land  lists,  back  tix  books; 

COHNTY  CLERKS:  ) and  fee  of  county  collector  **or  delinquent 

tax'" s. 


June  28,  1935, 


Hon,  John  C,  iiarlin 
Collector  of  the  Revenue 
uzark  County 
Oaincsville,  Missouri 


ear  .Mr.  .larlin: 


This  is  to  acknowledge  your  letter  as  follows: 

•Mill  you  kindly  render  your  opinion 
on  oec.  9950  S,  a.  1933,  Hage  427, 
and  st-te  in  your  opinion  whether  the 
county  court  in  making  a compromise 
with  a taxpayer  on  delinquent  tax's 
due  and  unpaid  have  the  right  to 
reauoe  the  foes  due  the  clerk  for 
making  the  back  tax  book  and  the 
collectors  fees  and  commission  for 
making  the  delinquent  tax  list. 

"The  fee  of  the  former  collector 
and  clerk  for  making  the  back  tax 
book  is  brought  forward  on  the  con- 
solidated back  tax  book  and  collect- 
ed as  cost,  and  if  the  county  court 
has  any  right  to  compromise  the 
clerks  and  collectors  fees  for  making 
the  book  £ would  like  to  know  at 
once.  This  question  is  up  at  thie 
time  and  I wi  1 aonreciate  your 
answer. " 


In  State  ex  rel.  Attorney- ieneral  v.  Hair,  63  3.  >v. 
(2d)  64,  1.  c.  66,  the  Supreme  Court  of  Missouri,  en  Banc,  said: 

"the  same  rule  necessarily  applies 
to  the  other  intervenors,  who  as 
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public  officers  have  no  contractual 
right  as  to  their  terms  of  office 
or  their  compensation  or  any  vosted 
rT,,Kt‘  In  either,  toe  same  being 
subject  to  legislative  control.  * * 

* * * The  fees  of  the  collector  and 
his  attorney  and  of  the  interveners 
are  subordinate  to  the  general  legis- 
lative power  to  impose,  increase, 
diminish,  or  remit  penalties  for  tax 
delinquencies;  and  no  vested  right 
of  anji  of  t em  i s impaired  by  " tne 
retnl sslon.~n  runner  scoring  oursT” 


I. 

COLLECTOR  1 0 CQ'iiaSJLQK  oN  COMPK  j.CLSKD 

BACK  MlsT 


On  February  12,  1935,  this  T epartnient  rendered  an 
opinion  to  Honorable  Forrest  Smith,  otate  auditor,  concerning 
the  collectors  commission  on  compromised  back  taxes,  ruling 
as  follows: 


"From  the  foregoing,  it  is  our  opinion 
that  the  collectors  can  only  retain  a 
commission  on  the  amount  of  money  actually 
collected,  regardless  of  the  face  value  of 
the  tax  bill. 


e are  enclosing  herewith  copy  of  that  opinion. 


II. 

FEES  OF  Co  If. C TOR  FOR  <AKIM:i  DELINQUENT 
TTsfS  IKiT~:T3f~cl  -l;  oi?  .uiffg 
BACk  SdOT A<1  4 0”TJ<TnT~ A S D 

Tic ATi  HO  SUCH, 

Section  9945,  laws  of  Missouri,  1933,  page  426,  in 
part  provides  as  follows: 
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"->»#*  it;  all  taxes  hereafter  becom- 
ing delinquent  s’nll  boar  interest 
until  paid  as  provided  by  section  9952, 
and  shall  also  be  subject  to  the  same 
fees , commissions  and  charges  as  in 
this  chapter  provided  for  tax  s now 
delinquent,  except  that  for  making  and 
recording  the  delinquent  laral  liet,~The 
collector  who  makes  such  book  and  the 
clor ■ . or~ other  officer  who  makes  too 
•back  tax  boolt*  shaflTrecolvo  onl.y  ten 

town  lot!  and 


cents  per  tract,  clt~  or  town  lot,  and 
the  c lor'.:  for  com  par  in  ; and  aut  ontl- 
caElng  such  record  of  the  delinquent 
list  of  land  and  lots  as  made  by  the 
coTTecl  "or  8haTT*“recelve  five  cents  per 
tract,  city  or  town  lot".^ 


;e  invite  your  attention  to  the  underscored  part, 


It  is  our  opinion  that  the  collector  is  entitled  to 
a foe  of  ten  cents  per  tract,  city  or  town  lot,  for  making 
and  recording  the  delinquent  land  list,  regardless  of  the 
face  amount  of  the  tax  or  whether  or  not  said  tax  is  compro- 
mised by  virtue  of  Section  9950,  Law:  of  HissoTiri,  1933,  page 
427. 

It  is  our  further  opinion  that  the  clerk  or  other 
o fleer  who  makes  the  back  tax  book  is  entitled  to  receive 
a fee  of  only  ten  cents  per  tract,  city  or  town  lot,  and  in 
addition  thereto  for  comparing  and  authenticating  :uch  record 
of  the  delinquent  list  of  land  an  additional  fee  of  five  cents 
per  tract,  city  or  town  lot,  regardless  of  the  face  amount  of 
the  tax  or  whether  or  not  said  tax  ie  compromised  by  virtue 
of  section  9950,  supra* 


III. 

FES  OP  C0”HTY  CL  CTOR  FOR  RECORDING 
TH  ■ TtSf-pf'  LEL  INDENT  LAND  AND  LOTS. 

Section  9969,  iAws  of  Missouri,  1933,  pa0e  429,  in 
part  provides  as  follows: 
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•*  * * To  the  county  collector,  for 
recording  the  list  of  delinquent  land 
and  lots,  twenty -five  cents  per  tract, 
to  be  taxed  as  cost  and  collected 
from  the  party  redeeming  such  tract," 


It  is  our  opinion  that  the  county  collector  is 
entitled  to  a fee  of  twenty -five  cents  per  tract  for  record- 
ing the  list  of  delinquent  land  and  lots,  regardless  of 
tlie  face  amount  of  the  tax  or  whether  or  not  said  tax  is 
compromised  by  section  9960,  supra. 


Ycurs  very  truly. 


James  L.  HornBostel 
assistant  Attorney-General 


APPROVED: 


o Hii  i • Li\Ji  $ vi  • • 

( Acting ) Attorney-: one ral. 


JLHxEG 

r-nc. 


SCHOOLS  AND  SCHOOL  ) Money  derived  from  sale  of  echo 

DISTRICTS: ) or  easement  goes  Into  "building  fund", 

and  can  be  used  for  "building  fund"  purposes 
only. 


September  18*  1955. 


Honorable  James  Ham 
Prosecuting  Attorney 
Mississippi  County 
Charleston*  Missouri 


ear  Mr.  Haw: 


This  is  to  acknowledge  receipt  of  you r letter 
of  September  4*  1935.  including  a statement  of  facts 
relative  to  the  questions  submitted  therein.  Your  ques- 
tions, which  we  glean  from  your  letter,  are: 

(1)  To  what  fund  does  the  money  received  from 
the  United  States  Government  by  the  co  mon  school  districts 
of  Mississippi  County,  by  reason  of  the  condemnation  of 
lands  belonging  to  said  school  districts*  or  in  the  event 
of  a friendly  settlement  with  the  government  by  certain 
school  districts  of  your  county*  belong?  (2)  And  for 
what  purposes  could  said  money  be  expended  by  the  board  of 
directors  of  said  school  districts?  (3)  Also,  whether  or 
not  the  money  thus  received  is  a trust  fimd  to  be  held  for 
purposes  of  repairing  any  prospective  damages  that  might 
arise  from  the  flooding  of  the  school  property  by  the 
Mississippi  River. 


From  your  letter  we  assume  that  the  school  districts 
in  question  are  "common  school  districts"  of  that  county. 

Section  9312.  R.  S.  Mo.  1929.  provides  for  the 
division  of  the  rconeys  coming  to  the  school  district  into 
three  separate  funds,  namely,  "teachers*  fund,"  "Incidental 
fund"  and  "building  fund."  Said  section  provides  in  part 
as  follows: 
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■w  * * All  money  derived  fro  n taxation 
for  building  purposes,  fro -u  tie  oalc 
of  school  site,  sohoolhouse  or  school 
Tur ni’ture , fro',  insurance,  from  the 
sale  of  bonds,  from  sinking  fund  and 
interest,  shall  be  placed  to  the 
credit  of  the  "building  fund;"  * • *■ 


The  money  derived  by  reason  of  the  condemnation 
suit  or  settle  rant  with  the  jovemant  by  the  school 
districts  for  the  easement  which  the  government  secures  for 
the  purpose  of  erecting  certain  sot-beck  levees  and  a con- 
sequent flooding  of  the  school  property,  would  be  construed 
to  be  a sale  of  a certain  interest  of  the  school  site. 
Therefore,  the  money  derived  therefrom  would,  in  our  opinion, 
go  into  the  building  fund. " 


Section  1311.  R.  8.  Mo.  1929.  provides  that  the 
board,  in  ths  payment  of  any  obligations  of  tbs  school 
district,  shall  order  the  warrants  to  be  drawn  in  favor  of 
any  party  to  whoa  the  district  has  become  legally  indebted, 
and  should  be  drawn  on  the  appropriate  fund,  namely,  "teachers 
rod,"  "incidental  fund"  or  "building  fund." 

ait  first  premise,  then,  is  that  the  money  should 
go  into  the" building  fund"  and  when  s id  money  is  lodged  in 
the  "building  fund"  it  is  subject  to  all  pair  poses  for  whloh 
said  f nd  may  be  legally  uaed  by  the  board.  The  statutes 
only  provide  for  three  funds  and  we  do  not  find  that  said 
funds  ma*  be  further  subdivided  into  other  funds .as  suggested 
in  your  letter;  and  when  the  board  of  directors  legally 
Issues  a warrant  on  a particular  fund  for  e legal  purpose, 
the  treasurer  is  bound  to  honor  such  warrant  lr  he  has  money 
in  that  particular  fund. 


ns  do  not  think  that  this  money  becomes  a trust 
fund  in  ths  hands  of  ths  treasurer  for  the  purpose  of  repair- 
ing the  school  building  only  in  the  event  of  damage  caused 
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by  the  flood  of  the  Mississippi  Klver,  but  any  be  used  for 

nay  purpose  for  snlon  'building  fund  nanny*  nay  bn  used,  fn  do 
not  find  that  the  aistrict  would  on  authorized  under  tne  las  to 
use  tne  suney  in  question  for  tne  constructing  of  a Negro  school 
building;  neither  do  *e  thin*.  th<~t  said  aoney  a ay  on  used  for 
pa>  in*  one*  teachers'  *agee  for  the  mason  that  there  is  no 
provision  in  the  las  for  the  transfer  of  money  from  the  building 
fund  into  the  teaohere'  fund. 

ft  is,  therefore,  our  opinion  that  the  money  received 
under  the  aforesaid  ci rousts tanoes  from  the  government  eould  go 
into  the  "building  fund"  and  stay  he  used  by  the  board  for  any 
legal  purpose  authorised  for  which  funds  froa  the  building  fund 
may  j*  ussd. 


Very  truly  yours, 


GOVELu  ft.  hailTT 

Assistant  Atiorney-Utnral 


AivIWVID: 


Johh  T.  hoKriAa,  Jr. 
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COUNTY  BUDGET  ACT:  County  court  incurs  no  liability  if  warrants 
are  issued  in  excess  of  estimate  as  contained  in  the  budget. 
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September  SO,  1935. 


Honorable  James  Haw, 
Prosecuting  .attorney, 
Mississippi  County, 
Charleston,  Missouri. 


filed! 


Dear  Dir: 


This  department  is  in  receipt  of  your  letter  of 
September  13  making  certain  inquiries  relative  to  the  County 
Budget  Act  of  1933  as  it  may  apply  to  a condition  now 
exist ing  in  your  county.  The  pertinent  part  of  your  letter 
is  as  follows: 


"Mississippi  County  is  a county 
having  less  than  50,000  inhabitants. 
Counties  of  this  population  are 
governed  by  sections  1 to  8 inclu- 
sive of  the  County  Budget  Law  found 
in  the  1933  session  acts  at  page 
340  and  following.  In  the  spring 
of  1935  a budget  was  made  up  for 
this  county  as  required  by  the 
budget  law.  a certain  sum  was  set 
aside  in  that  budget  for  the  payment 
of  criminal  costs  under  Class  two 
as  defined  under  section  2 of  this 
act.  The  sum  set  aside  for  the 
payment  of  criminal  costs  has  been 
exhausted,  though  the  total  amount 
allotted  to  Class  2 is  not  exhausted, 
though  nearly  so.  The  budget  of 
this  county  "-as  fixed  as  high  as 
possible  to  come  within  the  total 
estimated  revenue  for  the  county. 

"The  County  Court  is  considering  the 
refusal  to  write  any  more  warrants 
for  criminal  costs  during  1935,  on 
the  grounds  that  the  members  of  the 
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court  and  other  officials  having 
anything  to  do  with  the  drawing 
of  suoh  warrants  would  be  person- 
ally liable  for  the  amount  of  the 
warrants  issued  in  excess  of  the 
amount  allocated  to  criminal  costs 
in  the  budget.  This  position  is 
based  on  the  penalty  provision  in 
section  8 and  a doubt  on  the  part 
of  some  of  the  members  of  the  court 
as  to  whether  the  penalty  provided 
in  section  20  could  possibly  be 
construed  to  apply  to  them. 

♦ * * 

There  are  no  funds  in  Class  6 or 
anticipated  funds  in  that  class  so 
that  the  provisions  of  section  5 
under  Class  6 offer  no  solution. " 

Section  1 of  the  County  Budget  Act  (Lews  of  i*o.  1933, 
p.  340)  states  that  counties  of  a population  of  50,000  inhabi- 
tants or  less  shall  be  governed  exclusively  by  Lections  1 to 
8 inclusive,  of  the  ~ct.  Lection  9,  of  the  Act,  (Laws  of  Mo. 
1933,  p.  o46j  is  as  follows: 

"In  all  counties  in  this  state, 
now  or  herearter  having  a popula- 
tion of  more  than  50,000  inhabitants, 
according  to  the  last  federal 
decennial  census,  the  presiding 
judge  of  the  county  court  shall  be 
the  budget  officer  of  such  county, 
or  the  county  court  in  any  such 
county  may  designate  the  county 
clerk  as  budget  officer.  The 
budget  officer  shall  receive  no 
extra  compensation  for  his  duties 
under  this  Act,  end  Lections  9 to 
20  Inclusive  of  this  Act  shall  apply 
to  such  counties." 

According  to  the  terms  of  the  above  section,  we  are  of 
the  opinion  that  in  counties  of  less  than  50,000,  the  officers 
incur  no  liability  for  their  acts  under  Lection  20.  The  lia- 
bility of  officers  in  counties  of  leas  than  50,000  inhabitants 
is  under  Lection  8 of  the  Act,  which  provides  as  follows: 
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" * * * * any  order  of  the 
county  court  of  any  county 
authorizing  and/or  directing 
the  issuance  of  any  warrant  con- 
trary to  any  provision  of  this 
act  shall  be  void  and  of  no 
binding  force  or  effect;  and 
any  county  clerk,  county  treas- 
urer, or  other  officer,  partici- 
pating in  the  issuance  or  payment 
of  any  such  warrant  shall  be 
liable  therefor  upon  his  official 
bond . " 

The  purpose  of  the  County  3udget  *.ct  is  to  promote 
efficiency  and  economy  in  county  government.  Under  section  1 
the  county  court  shall  classify  proposed  expenditures  accord- 
ing to  the  classification  provided  in  dection  2,  and  priority 
of  payment  must  be  adequately  provided  according  to  the 
classification,  and  the  priority  must  be  sacredly  preserved. 

From  the  facts  as  contained  in  your  letter  it  appears 
that  the  county  court  has  carried  out  its  duties  and  so 
classified  its  expenditures,  allotting  Class  2 the  amount  which 
in  the  court's  judgment,  it  deemed  necessary  for  the  fiscal 
year,  which  included  costs  in  criminal  cases  when  properly 
chargeable  to  the  county.  '/hen  the  court  has  carried  out  its 
duty  in  this  respect  and  the  priority  of  payment  of  various 
classes  is  preserved,  then  the  eourt  has  done  its  duty  and 
incurred  no  liability  under  the  penalty  section  above  quoted. 
Being  human,  the  court  cannot  estimate  in  eaoh  of  the  classes 
the  exact  amount  that  will  be  needed  or  expended.  Once  an 
amount  is  decided  on  as  an  estimate,  it  is  the  duty  of  all  the 
officers  participating  in  the  Issuance  of  warrants  to  sacredly 
preserve  the  amount  so  sat  aside  and  estimated  and  to  preserve 
the  priority  of  payment;  this,  it  appears  from  your  letter,  the 
county  court  has  done. 

The  new  County  Budget  Act  did  not  undermine  completely 
the  former  financial  structure  of  the  county.  Under  jection  22 
of  the  *ct  only  three  sections  were  expressly  repealed,  l.e., 
Jections  9874,  9985  and  9986,  R.J.  Mo.  1929,  and  they  are 
repealed  only  Insofar  as  they  conflict. 

We  assume  that  your  county  court  hesitates  to  order  the 
issuance  of  any  warrants  over  and  above  the  amount  contained 
in  the  estimate  for  Class  2.  This,  we  think  the  county  court 
can  do  without  incurring  liability  under  section  8.  It  is 
evident  the  Legislature  w as  mindful  that  the  estimates  could 
not  be  made  with  an  absolute  degree  of  accuracy;  hence,  under 
section  4,  (Laws  of  Mo.  1933,  p.  343)  we  find  the  following: 
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"Less  outstanding  warrants  for 
preceding  years  as  follows  (list 
total  by  years) 

"Less  all  known  lawful  obligations 
against  the  county  December  31, 
last,  and  for  which  warrants  were 
not  drawn  at  that  date  * * * * ; 

"Total  unpaid  obligations  of  the 
county  on  January  1st  of  current 
year.  (This  shall  include  unpaid 
warrants  and  outstanding  bills  for 
which  warrants  may  issue);  ****«• 

Merely  as  a suggestion,  we  remind  you  that  funds 
at  the  close  of  the  fiscal  year  may  be  transferred  under 
Jectlons  12167  and  12168,  R.o.  Mo*  1929;  therefore,  you  may 
make  up  the  deficiency  in  Class  2 from  a surplus  in  some  of 
the  other  classes  if  any  such  surplus  exists  at  the  close  of 
the  year. 

as  a further  suggestion  (which  should  be  followed 
with  extreme  caution) , it  is  possible  that  if  it  can  be 
determined  with  absolute  certainty  that  a surplus  nor  exists 
in  some  of  the  classes  below  Class  2,  and  will  exist  at  the 
Close  of  the  year,  then  the  county  court  may,  at  its  own 
peril,  use  such  funds.  In  no  event,  however,  do  we  suggest 
that  any  of  the  funds  in  Class  1 be  so  used. 


Respectfully  submitted. 


OLLIY  .R  W.  NCLJSli, 

Assistant  Attorney  General. 


APPR0YED  s 


iuHk  >V.  iltjTTEuTti , Jr. , 
(Acting)  attorney  General. 


SCHOOLS  - County  uperlntendenta  - Traveling  expenses  and 


clerical  hire. 
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Cpunty  uper intendent 
of  rubllc  ohcols, 
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a ro<;,e«t  for  »n  opinion  has  been  receive*  iron 
you  under  date  of  dune  6.  1C255,  such  request  being  in  the 
following  termer 


p-rrt  as 


"In  a certain  county  the  lounty  upt.  of 

choola  budgeted  hie  annuel  supervisory  nnc 
elerleel  expense  end  eatl  .ctv.d  It  at  7.60. 
This  ariount  being  ii.OO  per  ten  char  and  not 
In  e.xos  a of  1/4  hia  annual  celery,  vhich 
wee  ach  month  he  billed  the  sounty 

Court  for  2J.1C1/2  as  his  monthly  allowance 
for  eueh  expense.  ome  months  hie  actual  ex* 
pence  is  double  that  amount  and  so-^etlToa  leas 
then  that  a ouot.  la  he  ent  fed  to  this 
amount  each  month  ho  long  i e the  total  amount 
la  not  in|  e .ce  e of  1/4  hia  annuel  salary? 

lenee  advise  vie  in  tils  particular  matter. ^ 

. . lajaomri,  102St  action  S467,  provides  In 

follows • 

"That  the  county  superintendent  of  public 
schools  nhall  be  ello  e)  out  of  the  county 
treasury  not  to  exceed  t enty-five  per  cent 
of  his  onlnuhT  salary'  for  traveling  expenses 
end  ’ooonsry  cleric? I ssirtrnce ( provided 
such  ellovtaoce  ahull  not  exooed  f ree  dol- 
lar*? annually  for  every  teacher  un  -er 

Ms  jurisdiction.  "he  county  court  shall,  upon 
presentf-tiOT  of  his  bill  to  erly  rotting 
forth  h i?*  *?ctuKi  extend  turea  for  traveling 
expencee  enc  clerical  hire,  drew  t arrant 
upon  the  county  treasury  for  the  payment  of 
seme . " 
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The  underlined  phruses  of  such  section  clearly  show  that 
only  uctual  out-of-pocket  expenses  ca  , be  billed  by  the 
Co\mty  Superintendent  of  Sohools  to  toe  County,  and,  there- 
fore, If  at  the  end  of  the  month  less  than  one-twolfth  of 
the  annual  maxi  bum  for  these  exDenses  had  been  spent,  sueh 
County  Superintendent  of  Schools  would  h vo  no  right  to 
bill  the  County  for  one-twelfth  of  such  annual  maximum, 

here  an  amount  1 spent  In  one  month  which  is 
jreater  than  one-twelfth  of  the  annual  maximum  allowed, 
there  is  no  prohibition  in  the  statute  against  the  County 
Superintendent  of  Schools  billing  the  County  for  the 
amount  so  spent,  so  long  as  the  total  of  such  expenses  for 
that  year  does  not  exceed  one-fourth  of  his  annual  salary, 
or  if  the  $5.00  for  every  teacher  under  his  Jurisdiction 
i 8 less  than  the  one -fourth  of  his  annual  salary,  then  the 
less  a *ount.  he  e is  nothing  in  the  statute  which  cays 
that  the  total  for  these  expenses,  which  are  expressly  put 
on  an  annual  basis,  shall  be  divided,  either  as  to  Incurring 
and  paying  such  expenses  or  as  to  reimbursement  thereof, 
equally  between  the  twelve  months  of  the  year,  to  give  the 
statute  such  a construction  would  be  impractical,  for  it 
would  not  be  reasonable  and  probably  not  possible  to  spend 
each  month  exactly  one-twelfth  of  the  annual  raaximu  .,  and 
under  such  a construction,  whenever  lees  than  one -twelfth 
of  the  annual  maximum  was  spent  in  any  one  month,  this 
would  reduce  the  an-ual  maximum. 


In  conclusion,  it  is  our  opinion  that  a County 
Superintendent  oi  Schools,  under  R.  S.  Missouri,  1 29, 
Section  9467,  is  entitled  to  be  reimbursed  for  actual 
expenditures  for  traveling  expenses  and  clerical  hire,  in 
an  amount  not  to  exceed,  in  any  one  year  of  the  term  of  his 
office,  either  25,  of  his  annual  salary  or  .3.00  for  every 
teacher  umir  his  Jurisdiction  (as  tbs  case  may  be),  and 
that  so  long  as  he  keeps  with!  ■ this  maximum  to  is  entitled 
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to  be  reimbursed  far  his  actual  expenses  for  these  purposes, 
even  though  they  exceed  for  any  one  month  one-twelfth  of 
such  maximum  amount* 


Very  truly  yours* 


&%ARD  H.  KILLER 

Assistant  Attorney-  General 


APPROVED: 


Jo'.':  -iopplan,  Jr., 

(Acting;  Attorney-General. 


CONTRACTS — COUNTY  COURT: 


County  Court  cannot  legally  contract  with 
a corporation  in  which  members  of  a county 
court  are  corporation  officers. 


October  10 , U'bb. 


,0 
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honorable  Tea  M.  rienson 
Prosecuting  Attorney 
sutler  County 
Poplar  nluff,  Missouri 


oear  sir: 

tie  ac*.no«leuge  your  request  for  an  opinion  dated 
uepttmber  is,  1935,  wnich  reads: 

“The  presiding  Judge  of  .he  County 
Court  of  Sutler  County  is  the  pre- 
sident of  tne  Rutn  number  Company, 
a corporation,  enicn  is  engagea  in 
sealing  Auuoer  ana  ties  in  Sutler 
County,  Missouri.  The  County  Court 
nus  been  buying  lumber  from  the 
above  corporation. 

1 would  like  to  nave  your  opinion  as 
to  tbe  legality  of  a Judge  of  tbe 
County  Court  purcnaslng  materials 
from  a corporation  in  enicn  ns  is 
Interested.  " 

section  4092  R.  S.  Missouri  1939,  makes  certain 
acts  of  County  Judges  a misdemeanor  and  provides: 

"Mo  judge  or  justice  of  any  county 
court  in  tnie  state  snail,  either 
directly  or  indirectly,  become  a f.arty 
to  any  contract  to  wnlon  sucn  county 
is  a pnrty,  or  act  as  any  road  or 
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bridge  comrni ee loner , either  general  or 
special , or  as  xceper  of  axiy  poor  person, 
or  as  direct  r In  any  railroad  company 
In  which  sucn  county  or  any  township, 
part  of  township,  city' or  Incorporated 
to>n  t hetkAu  Is  a stockholder , or  act 
as  agent  for  the  subscription  of  any  stock 
voted  to  any  railroad  by  any  county  or 
subdivision  thereof,  any  sucn  judge  or 
justice  sho  sbalx  violate  any  of  the 
provisions  of  this  section  shall  be 
adjudged  guilty  of  a misdemeanor. " 

13  Corpus  Juris,  page  434,  section  371,  paragraph  3,  provides: 

*The  rule  prohibiting  a public  officer 
from  being  personally  interested  in  a 
contract  under  hie  supervision  or  control 
has  been  extended  so  as  to  prevent  him 
from  letting  sucn  a contract  to  a corporation 
of  which  ne  was  an  ofilcer  or  a stockholder. • 

In  the  case  of  dtate  v.  aoya,  196  Ho.  52  1.  c.  66;  94  3.  V. 

532,  our  Supreme  Court  said: 

"This  provision  of  the  Constitution  clearly 
contemplated  that  the  General  Assembly  had 
provided  for  the  imposition  of  penalties 
upon  officers  for  violation  or  neglect  of 
duty,  and  with  equal  clear uses  indicated 
the  conception  of  the  framers  of  that  pro- 
vision as  to  the  essential  elements  of 
such  wrongxul  acts  and  nsgisct  of  the 
officials  wnicn  subjected  them  to  the  im- 
position .f  sucn  penalties,  that  is,  'wilful, 
corrupt  or  fraudulent  violation  or  uegleot 
of  official  auty.'a 

46  Corpus  Juris,  page  1037,  section  306,  provides: 

•A  public  office  is  a public  trust  and 
the  holder  thereof  cannot  use  it  directly 
or  Indirectly  for  a personal  profit;  and 


nouoxii. bit  led  a.  ne noon 
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officers  are  not  permitted  to  place  teem* 
selves  la  a position  In  mulch  personal 
Interest  say  cose  into  conflict  «ltfc  to* 
duty  enlcc  t&ey  o«e  to  tna  public.  Tbus 
public  officers  are  denied  tut  right  to 
make  contracts  in  tbeir  official  capacity 
vltn  themselves,  or  to  become  interested 
in  contracts  tnus  nude,  or  to  take  con- 
tracts which  it  is  their  official  business 
to  see  faithfully  performed}  and  a board 
cannot  cake  a legal  contract  *lth  one  of 
ita  o«u  ntmoers  in  respect  of  the  trust 
reposed  in  it.  " 

la  Corpus  Juris,  page  o5d,  section  24b,  provides: 

*4  ooutract  »itn  a county  Is  void  and  un- 
enforceable not  only  enen  it  le  without 
tne  authority  of  the  county  or  tne  officers 
a at lug  it,  but  also  shen  it  is  induced  by, 
or  tainted  vita,  fraud,  ox  «hen  It,  or 
sons  of  its  stipulations,  are  opposed  to 
public  policy,  or  cons  si  thin  positive 
constitutional  or  statutory  prohibitions.* 

In  tne  case  of  People  v.  none  ectady  County,  151  V.  Y.8. 
cdO,  1.  o.  b«Jl,  that  Court  held  that  a contract  made  by  a board  of 
oupervleore  for  the  neces&ary  purchase  of  masd&  lamps  at  a fair 
market  value,  with  a corporation  of  which  a member  of  the  ooard 
vns  a stockholder,  officer  anu  director,  oeiug  illegal  under  a 
peal  lav  making  ita  misdemeanor  for  a public  officer  to  participate 
In  cis  official  capacity  in  Baking  a contract  in  ehlcn  he  is  in- 
dividually interested  was  unenforceable.  In  thut  case  the  Court  said 

"The  contract  is  unenforceable,  not  be- 
cause a public  officer  haa  failed  in  his 
auty,  but  because  he  has  sons  interest  In 
conflict  with  his  duty.  The  interest  re- 
ferred to  is  not  necessarily  s money 
Interest,  nor  is  it  an  interest  sufficiently 
large  to  luduce  a man  generally  honest  to 
disregard  his  duty.  It  nay  oe  Indirect. 

It  is  such  an  Interest  as  is  covered  by 
the  no. al  rule;  ho  man  can  serve  t»o 
masters  vhose  interests  oonfliot. * 


HonoraDie  Ted  4.  henson 


October  10,  1935 


n«  are  of  the  o inion  that  toe  County  Court  of  cutler 
County  has  uo  legal  power  under  the  otatutes  of  Missouri  to 
contract  for  toe  purchase  of  supplies  from  the  Ruth  Lumber 
Company,  of  wnion  toe  presiding  judge  is  president,  and  no 
doubt  is  a etocanoloer.  Any  such  contract  is  against  publitf 
policy  and  even  if  tne  statutes  cere  silent,  such  contract 
would  be  wold,  and  county  warrants  issued  pursuant  thereto  are 
also  cold.  The  reasoning  uf  the  hew  Tort  case,  supra,  is 
equally  applicable  in  cutler  County. 

*e  do  not  say  tout  it  necessarily  follows  that  a mis- 
demeanor nas  oeeu  committed  by  the  presiding  Judge  of  the 
County  Court,  cefore  a crime  nas  oeeu  committed  we  believe 
that  under  our  Constitution  the  criminal  charge  must  be  pre- 
dicated upon  a willful,  corrupt  or  fraudulent  violation  of 
suoh  duty,  and  such  is  the  holding  in  the  coy a case,  su.ra. 


Respectfully  submitted. 


RU.  OR*  dAAYKRS 
Assistant  Attorney  General 


approval: 


JO.iA  *,  nUfTaAii,  Jr., 
(Acting)  Attorney-ueneral. 
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COUNTS  CLERK — COUNTY  HEALTH  OFFICER— COIN TY  COURT: 
County  is  not  legally  liable  for  salary  of  county 
health  officer  not  legally  aooointed  and  County  Clerk 
is  personally  liable  for  certification  of  illegal 
expenditure  to  health  officer* 


March  21,  1935. 


Mr.  J.  3.  Hicks 

Clerk  of  the  County  Court 
Taney  County 
Forsyth,  Missouri 


Dear  Sir: 

I hc.r«Ly  acknowledge  your  request  for  an  ooinion 
dated  March  6th,  19*5.  Your  request  is  as  follows: 

"I  have  a rather  pecular  question 
to  ssk  and  probably  you  wont  feel 
like  answering  It  but  if  you  will 
It  will  sure  be  apcreciated  by  me 
as  1 think  under  the  Budget  kv  it 
may  cost  me  something  if  I make  a 
mistake  in  signing  warrants  that  I 
am  not  wholly  satisfied  that  is 
legal.  Now  this  is  the  proposition. 

The  last  record  that  our  County 
Court  shows  regarding  the  Aopointment 
of  a Deputy  County  Health  officer 
was  March  4th,  1929  and  that  appoint- 
ment was  made  for  four  years,  which 
would  have  been  to  March  4th,  1933. 

The  Physician  has  been  doing  work 
all  the  time  and  drawing  his  little 
salary  and  t he  1933  lawa  made  it 
mandatory  to  only  appoint  for  one 
year  and  that  to  be  mede  at  the 
Regular  February  Term  of  the  Co. 

( ourt.  The  Court  se<ms  to  think 
the  appointment  was  made  February 
1934,  but  no  record  of  it  and  the 
Dr.  has  never  qualified  so  far  as  the 
records  shows,  which  may  not  be  re- 
quired. He  puts  In  his  account  for 
December  1934,  January  and  February 
1935  for  his  salary*  Would  I be 
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justified  to  sign  the  warrant  snd 
not  he  personally  liable  under  the 
present  Budget  law  for  the  amount 
if  the  office  was  really  vacant. 

In  your  opinion  does  he  have  to 
qualify  or  Le  commissioned  ty  the 
Courtt  The  law  says  nothing  on  that 
line  and  1 take  it  from  that  he  pos- 
sitly  does  not  have  to  qualify.  I 
certainly  would  appreciate  a reply 
to  this  at  your  earliest  convenience.” 

Section  9025  A.  S.  fcio.  1929,  provides  as  follows* 

"At  the  first  regular  February  term 
of  the  county  court  in  each  county 
of  the  state  after  this  article  be- 
comes effective  and  at  the  regular 
February  term  of  said  county  court 
every  third  year  thereafter  said  court 
shall  appoint  a reputable  Dhysician 
as  a deputy  state  commissioner  of 
health  for  that  county  for  a term  of 
three  years.  In  case  of  a vacancy 
in  the  office  of  the  deputy  state  com- 
missioner of  health  of  a county, the 
county  court  shall  at  its  next  regu- 
lar term  of  court  appoint  a reputable 
physician  for  the  unexoired  term.  If 
the  county  court  falls  to  tp  point  a 
deputy  state  commissioner  of  health 
as  above  provided  at  the  February 
term  of  said  court  or  at  the  next 
term  following  a vacancy,  the  state 
board  of  health  shall  appoint  a re- 
putable physician  as  deputy  state 
commissioner  of  health  for  that 
county  who  shall  serve  until  the 
county  court  of  such  county  makes 
auch  appointment.  The  county  court 
of  any  county  upon  appointing  a 
physician  as  deputy  health  commis- 
sioner shall  confer  with  such 
physician  and  agree  with  him  as  to 
his  compensation  and  expenses  for 
the  performance  of  his  duties  as 
deputy  state  health  commissioner  of 
that  county  and  such  compensation 


Mr.  J.  B.  Hicks 


-3> 


March  21,  1935 


and  expenses  shall  be  nald  to  hi* 
out  of  the  county  treasury  of  that 
county.  If  It  becomes  necessary 
for  the  state  board  of  health  to 
aopoint  a deputy  state  health  com- 
missioner, as  above  provided,  said 
state  board  of  health  shall  fix  a 
reasonable  compensation  for  such 
deputy  state  health  commissioner 
and  shall  designate  what  shall  be 
his  r easonable  expenses,  all  of 
which  shall  be  paid  out  of  the 
county  treasury  of  the  county  of 
wnich  he  is  denuty  state  health  com- 
missioner. " 

Section  9025,  Laws  of  1933,  page  271,  after  repeal- 
ing the  above  law,  provides  as  follows: 

"At  the  first  regular  February 
term  of  the  county  court  In  each 
county  of  the  State  after  this 
article  becomes  effective  and  at 
the  regular  February  term  of  said 
county  court  every  year  thereafter, 
said  court  may  aopoint  a reputable 
physician,  as  a feouty  State  com- 
missioner of  health  for  a term  of 
one  year.  In  case  of  a vacancy  in 
the  office  of  the  LODuty  State  Com- 
missioner of  Health  of  the  county, 
the  eounty  court  may  at  its  next 
regular  term  of  court  appoint  a re- 
putable physician  for  the  unexpired 
term*  But  the  power  of  deciding 
whether  or  not  such  a deputy  state 
health  commissioner  will  be  apoolntdd 
shall  be  vested  in  the  county  court. 

If  a county  court  of  any  county  de- 
cides to  appoint  a deouty  health 
commissioner,  as  empowered  in  this 
act,  it  sbaL  1 agree  with  said  com- 
missioner as  to  the  compensation  and 
expenses  to  be  paid  for  such  services 
which  amount  shall  be  paid  out  of  the 
county  treasury  of  the  county." 
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In  the  esse  of  Sanders  v.  Kansas  City,  162  S.  W. 
663,  1.  c.  665;  175  Ho.  App.  367,  the  Appellate  Court 
stated  the  law  thus: 

"In  this  State  our  courts  always 
have  recognised  and  aoolled  the 
doctrine  supnorted  ty  the  groat 
weight  of  authority  In  America 
tha  * no  one  can  acquire  a vested 
right  in  an  office  established  by 
the  le0islative  department  of  a 
State  or  municipality.  All  offices 
are  cheated  for  the  public  good 
and  the  rights  of  their  incumbents 
are  subordinate  and  inferior  to 
that  prime  object.  The  power  to 
create,  unless  restrained  by  law. 

Includes  the  power  to  abolish  and 
an  officer  elected  or  appointed 
even  for  a definite  term,  take  of- 
fice with  the  imolled  understand- 
ing that  the  power  which  created 
the  office  may  abolish  It  before 
the  expiration  of  his  term,  in 
which  event  he  will  find  himself 
out  of  office." 

In  an  early  case  of  State  v.  Gordon,  139  S.  W.  403, 
1.  c.  407,  236  Mo.  142,  our  Supreme  Court  said: 

"There  is  no  doubt  of  the  power 
of  the  legislature  to  refuse  to 
make  an  aooropr iat ion  for  the  pay- 
ment of  the  salary  and  expenses  of 
any  oublic  officer  holding  office 
under  the  Constitution  or  laws  of 
this  State.  Neither  Is  there  any 
doubt  as  to  Its  power  to  abolish 
any  office  not  provided  for  by  the 
Constitution. " 

Again  the  Supreme  Court  said  in  State  ex  rel.  v. 
Davis,  44  Mo.  129,  1.  c.  131: 

"A  mere  legislative  office  is  al- 
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ways  subject  to  be  controlled, 
modified,  or  repealed  by  the  tody 
creating  it." 

Budget  laws  of  1955,  oage  546,  Section  8,  provide 
in  part  as  follows: 

"Any  order  of  the  county  court 
of  any  county  authorizing  and/or 
directing  the  issuance  of  any 
warrant  contrary  to  any  provision 
of  this  act  shall  be  void  and  of 
no  binding  force  or  effect;  and 
any  county  clerk,  county  treasurer, 
or  other  officer,  participating  in 
the  issuance  or  payment  of  any 
such  warrant  shall  be  liable  there- 
for upon  his  official  bond." 

Budget  laws  of  1955,  page  560,  Section  19,  pro- 
vide in  cart  as  follows: 

"No  contract  or  order  lmooslng 
any  financial  obligation  on  the 
county  shall  be  binding  on  the 
county  unless  it  be  in  writing 
and  unless  there  is  a balance 
otherwise  unencumbered  to  the 
credit  of  the  aoprooriation  to 
which  the  same  is  to  be  charged 
and  a cash  balance  otherwise  un- 
encumbered in  the  treasury  to  the 
credit  of  the  fund  from  which  oay- 
mont  is  to  be  made,  each  sufficient 
to  meet  the  obligation  thereby  in- 
curred and  unless  such  contract  or 
order  bear  the  certification  of 
the  accounting  officer  so  stating," 

Budget  laws  1935,  page  361,  Section  20,  provide 
in  Dart  as  follows: 

"The  accounting  officer  shall  be 
personally  liable  and  liable  on 
his  bond  for  the  amount  of  any 
obligation  incurred  by  his  erron- 
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eous  certification*-  * » * or  for 
the  payment  of  any  amount  not 
legally  owing  by  the  county." 


CCNCLUflOH. 

Thus  we  see  that  the  old  law  authorised  the  ap- 
oointment  of  a health  commissioner  every  third  year 
after  the  original  appointment  which  you  say  was  on 
March  4,  1929.  Under  the  old  law  the  Statute  did  not 
authorise  the  four  year  appointment,  which  you  say 
was  made,  but  even  under  theold  law  the  original  of- 
fice would  have  expired  March  4,  1932,  and  not  March 
4,  1933,  as  suggested  in  your  letter.  The  county 
courts  appointment,  in  so  far  as  the  court  exceeded 
their  authority  to  appoint.  Is  void  and  the  appoint- 
ment expired  on  the  statutory  limitation.  It  is  the 
opinion  of  this  office  that  on  the  statutory  limi- 
tation there  was  a vacancy  in  office  If  there  was  no 
new  appointment. 

Assuming  that  a new  appointment  was  made  as  pro- 
vided in  the  then  existing  law,  it  is  still  our  opin- 
ion that  the  new  act  of  1933,  repealing  the  old  act 
appearing  in  the  Statutes  of  1929,  legislated  out  of 
office  any  person  holding  office  by  virtue  of  the  old 
law* 

Any  person  who  holds  over  and  continues  to  perform 
the  duties  of  said  non-existing  office  is  at  best  but 
a da  facto  officer.  On  the  other  hand  said  hold  over 
is  not  entitled  to  the  emoluments  of  the  office  which 
was  created  by  the  new  law,  unless  he  received  his  ap- 
pointment under  the  provisions  of  the  new  law. 

A county  court  speaks  only  through  and  legally 
obligates  the  county  only  by  its  record  and  its  orders 
made  in  writing.  Under  the  new  law,  the  Legislature 
4 \4  not  make  it  compulsory  for  a county  court  to  emplpy 
a deputy  State  Health  Commissioner*  In  counties  where 
the  ^ounty  Court  deems  such  an  officer  necessary  it  la 
up  to  the  provisions  of  the  new  act,  otherwise  an  al- 
lowable office  under  the  law  is  vacant  for  want  of  an 
officer.  Where  a county  court  follows  the  provisions 
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of  the  new  act  and  appoints  a county  health  officer, 
such  a contract  being  for  service  imposing  a financial 
obligation  on  the  county  must  be  in  writing  in  order 
to  comply  with  the  budget  law.  You  say  the  court  "seems 
to  think  the  aopoint  was  made  February  4,  1934."  What 
they"seem  to  think"  does  not  bind  the  county  in  a legal 
obligation.  If  no  written  contract  was  entered  into 
there  was  not  a compliance  with  the  budget  law* 

You  note  that  in  the  budget  law  you  are  the  "ac- 
counting officer"  and  as  such  you  and  your  bondsmen 
are  personally  liable  for  your  erroneous  certification 
or  payment  of  any  amount  not  le  gaily  owing  by  the 
county.  It  is  our  opinion  that  under  the  circumstances 
outlined  in  your  request  for  an  opinion  you  would  not 
be  Justified  in  signing  said  county  warrant. 


Respectfully  submitted 


WM.  ORR  SAWYERS 

Assistant  Attorney  General. 

APPROVEDt 


r6Y  HbCTfHgl 

Attorney  General. 
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COUNTY  BUDGET  ^CT:  Rock  crusher  and  tractor  not  included  in  proposed 
expenditures  for  year  cannot  he  purchased  from  funds  in  Class  6. 


Hon.  a.  D.  Hewitt, 
Prosecuting  Attorney, 
Dekalb  County, 
kaysville,  kissouri. 


Dear  oir: 


This  department  is  in  receipt  of  your  letter  of 
kay  25  requesting  an  opinion  on  the  folloving  question  which 
has  arisen  in  .your  county: 

"Cur  County  Court  and  a few  of  our 
citizens  are  anxious  to  buy  a rock 
crusher  to  be  used  in  the  construc- 
tion of  roads  in  our  county.  The 
crusher  and  tractor  will  cost  between 
$6500  and  ;7000. 

"The  County  Court  in  making  up  their 
budget  for  the  present  year  did  not 
take  into  consideration  the  purchase 
of  this  crusher  and  tractor,  and  did 
not  make  any  allowance  for  this  amount 
in  any  of  the  classes  in  their  budget. 

"Under  Class  Jix  we  feel  sure  that 
there  will  not  be  any  cash  balance  to 
make  this  pur chase.  Under  class  fire 
there  7ill  not  be  any  balance  left,  or 
perhaps  a very  small  balance  of  the 
one-fifth  anticipated  revenue.  Under 
classes  one,  two,  three  and  four,  we 
believe  that  this  urchase  of  the 
tractor  and  crusher  could  not  be  made 
under  any  one  of  these  latter  classes. 

"The  County  Court , however,  would  like 
to  .have  your  opinion  on  this  matter,  and 
so  would  the  writer.  * * * *» 


Eon.  a.O.  Hewitt 


2- 
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Under  the  terms  of  jec.  1 of  the  County  Budget  Act 
(Laws  of  Mo.  1933,  page  341)  It  Is  the  duty  of  the  county 
court  at  the  regular  February  Term  thereof  bo  prepare  and 
enter  of  record  and  file  with  the  county  treasurer  end  state 
Auditor  a budget  of  estimated  receipts  and  expenditures  for 
the  year  beginning  January  1 and  ending  December  31. 

•lection  2 of  the  *».ct  classifies  the  expenditures  into 
six  separate  classos;  the  first  four  of  said  classes  are 
definite  in  their  terms  and  may  be  at  once  eliminated  in  the 
matter  of  the  possibility  of  buying  the  proposed  crusher  and 
tractor  from  the  funds  therein.  Class  5 provides: 

"The  county  oourt  shall  next  set 
aside  a fund  for  the  contingent 
and  emergency  expense  of  the 
county,  which  shall  in  no  case  be 
more  than  one-fifth  of  the  antici- 
pated revenue.  From  this  class  the 
county  court  may  pay  contingent 
and  incidental  expenses  and  expense 
of  paupers  not  otherwise  classified. 

Ho  payment  shall  be  allowed  from 
the  funds  in  this  class  for  any 
personal  service  l whether  salary, 
fees,  'age 8 or  anV  other  emolu- 
ments of  any  kind  whatever)  estimated 
for  in  preceding  classes.'* 

Under  section  5 of  the  Act  denominated  "Classes  of 
iSxpenditures  ’ , Class  5 is  as  follows: 

"Contingent  and  emergency  expense, 
not  to  exceed  one-fifth  of  the 
total  estimated  revenue  to  be  re- 
ceived. Purposes  for  which  the 
court  proposes  the  funds  in  this 
class  shall  be  used  shall  be  shown." 

This  class,  being  general  in  its  terms,  it  is  readily  noted 
that  while  the  section  states  that  the  purposes  for  which  the 
funds  are  to  be  expended  shall  be  shown,  the  amount  of  each 
purpose  or  each  itemized  expenditure  cannot  be  definitely  deter 
mined.  However,  you  state  in  your  letter  that  th'e  proposed 
cost  of  the  crusher  and  tractor,  to-wit,  between  $6500  and 
*■7,000,  was  not  included  in  the  list  of  proposed  expenditures. 
You  also  state  that  in  all  probability  no  balance  will  remain 
in  Class  5. 

It  was  the  intention  of  the  Legislature  in  passing  the 
County  Budget  Act  to  promote  efficiency  and  economy  in  county 
government.  The  county  court  may  alter  or  change  the  budget 
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before  filing,  but  after  same  is  filed  and  approved,  there  is 
no  provision  for  any  change  or  alteration  therein;  hence,  under 
Jec.  1 of  the  County  Budget  Act  it  is  the  duty  of  the  county 
court  to  classify  the  expenditures  and  to  sacredly  preserve  the 
priority  of  payment  of  the  classes. 


COl.uLUolCl, 


It  Is  the  opinion  of  this  department  that  the  rock  crusher 
and  tractor  costing  between  $6500  and  v7,000  cannot  be  purchased 
from  the  funds  in  Class  5 for  the  reason  (1)  that  said  item  ras 
not  included  in  the  list  of  proposed  expenditures  presented  to 
the  county  court  at  the  regular  February  Term  for  that  year;  and 
1 2)  that  the  proposed  expenditures,  being  large,  if  the  funds  of 
Class  5 were  permitted  to  be  used  therefor,  might  Jeopardize 
the  priority  of  payments  as  contained  In  the  four  preceding 
classes. 

Class  6 contains  the  provision  "after  having  provided 
for  the  five  classes  of  expenses  heretofore  specified,  the  county 
court  may  expend  any  balance  for  any  lawful  purpose".  This 
appears  to  be  the  only  class  from  which  It  might  be  possible 
to  use  funds  to  purchase  the  crasher  and  tractor  in  question; 
however,  the  funds  in  this  class  could  be  used  only  in  the  event 
that  said  payment  would  not  Jeopardize  the  priority  of  payment 
of  the  other  five  classes  and  there  be  no  outstanding  warrants 
constituting  legal  obligations. 


Respectfully  submitted, 


GLLIVHR  7f,  K0 LRN, 
Assistant  attorney  General 


^PPROYi £D : 


JOIffi  ,.  Holloa,,  Jr., 
(Acting)  attorney  General. 
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OHILJREN : A child  committed  to  the  Missouri  Trainii  r School 
for  Boys  is  subject  to  any  order  or  further  orders 
made  by  Court  making  commitment. 


>1 


June  27,  1^35. 


Mr.  J.  k.  Hi^hf ill 
Chief  Clerk 

Missouri  Training  School  for  Boys 
Boonville,  Missouri 


Dear  3ir: 


This  will  acknowledge  your  letter  reoueet- 
ing  an  opinion  from  this  department  rhioh  reads  as 
follows: 


"Enclosed  is  Co  nitnent  p&oer  of 
Jaok  B,  Collison  from  the  Juvenile 
Court  of  Jackson  County. 

"Collison  was  born  November  24, 

1930. 

" ould  appreciate  an  opinion  as  to 
how  long  vre  can  keep  this  boy. 

V lease  return  the  commitment  paper 
as  it  is  our  authority  for  holding 
him." 


..e  direct  your  attention  to  Section  14151,  R.  3. 

Mo.  1929,  which  provides  in  part: 

"In  the  oase  of  a delinquent  ohild, 
the  court  may  suspend  the  sentence 
or  execution  thereof  from  tine  to 
time,  ana  ay  in  the  me  ntlme  ooa- 
lit  the  child  to  the  care  and  con- 
trol of  a.  probation  officer  duly 
appointed  by  the  court,  and  may  al- 
low such  ohild  to  remain  in  its  home 
subject,  to  the  visitation  and  con- 
trol of  the  probation  offioer,  such 
child  to  report  to  the  orobntion  of- 
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ficer  as  often  as  iay  be  required, 
and  to  be  subject  to  be  returned  to 
the  court  for  further  proceedings 
whenever  such  action  may  appear  to 
the  court  to  be  necessary;'  or  the 
oourt  may  authorise  the  ohild  to  be 
placed  in  a suitable  family  home, 
subject  to  the  friendly  supervision 
of  a probation  officer  and  the  further 
order  of  the  oourt,  or  it  may  authorise 
the  child  to  be  boarded  out  in  some 
suitable  family  home,  in  case  provision 
is  made  by  voluntary  contribution  or 
otherwise  for  payment  of  the  board  of 
such  child,  until  suitable  provision 
may  be  made  for  the  ohild  in  a home 
without  such  oayment;  or  the  court  may 

»-.*&  .the 


commit  the  child,  if  a bovj 
-leoourl  train  Inc-:  sohcoTror 


Fro a a reading  of  the  above  section,  you  will  note 
that  it  is  within  the  discretion  of  the  Juvenile  Oourt 
as  to  what  may  be  done  regarding  a delinquent  child;  and 
that  such  a child,  if  & boy,  may  be  committed  to  the 
Kissouri  Training  Sohool  for  Boys. 


Your  attention  is  further  directed  to  Section  14152, 
R.  S.  Ho.  1-2S,  which  provides  in  part: 

"Xn  any  case  where  the  court  shall  oom- 
mit  a ohild  to  the  care  of  any  asso- 
ciation or  individual  in  accordance 
with  the  provisions  of  this  article, 
the  child  shall,  unless  otherwise 
ordered,  be  subject  to  the  oontrol  of 
the  association  or  individual  to  whose 
care  it  is  committed,  but  sub.ieot  to 
the  order  of  the  oourt  in  co  walttln^ 
such  child  r.nc  to  any  further  order 
:ade  by  the  courT.  *«•■»* 


It  is  evident  from  a reading  of  the  above  section  of 
the  statutes  that  the  Court  having  committed  a ohild  t6 
the  care  of  any  association  or  individual  does  not  lose 
jurisdiction  over  said  child. 
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CONCLUSION. 


In  light  of  the  foregoing,  it  is  the  opinion  of 
this  department  that  Jack  B.  Coll Ison  is  still  subject 
to  the  control  of  the  Juvenile  Court  of  Jackson  County, 
Missouri.  We  conclude  that  you  may  only  keep  the  afore- 
mentioned boy  until  such  time  as  the  Court  may  decree 
otherwise. 


esnectfully  submitted. 


rdJ3  ii;LL  C.  3T0HE 

Assistant  Attorney-General. 

APPRO VBO: 


— — _ 7'  y'7Tt" 

(Acting)  Attorney-General. 
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Enclosed  committment .papers 


RECORDER : 


Under  laws  of  1935  Recorder  Is  to  charge  no 
fee  for  discharging  a chattel  mortgage  from 
the  record# 

f 

August  28,  1935* 


Honorable  Elmer  Hicklin 
Recorder  of  Deed* 

Kennett,  Missouri 

Dear  Sir: 

We  acknowledge  your  request  for  an  opinion  dated 
August  22,  1935,  which  reads  as  follows: 

"You  will  pardon  me  for  annoying  you 
at t his  time,  but  I am  in  possession 
of  the  Session  Acts  of  1935  and  note 
on  page  209  of  Section  No#  3099  which 
is  in  lieu  of  Section  3099  of  the 
Revised  Statutes  of  Missouri,  1929, 
regarding  the  filing  fee  of  chattel 
mortgages#  1 note  the  section  pro- 
vides for  a fee  of  20^  for  filing 
which  in  turn  the  Recorder  shall 
note  thereon  the  time  of  filing  such 
instrument  or  copy#  In  this  county 
in  a number  of  cases  we  are  presented 
with  an  original  and  a copy  and  they 
desire  that  the  copy  or  original  be 
filed  and  one  to  be  stamped  and  re- 
turned to  the  mortgagee  or  cesttl  que 
trust#  I am  Just  wondering  if  I am 
entitled  in  such  cases  to  charge  as 
the  old  way  of  20^  per  copy  and  too 
if  at  this  time  1 should  make  the 
change  by  charging  20^  Instead  of 
the  old  fee  of  10$  per  copy# 

"Trusting  that  you  cai  enlighten  me 
on  the  above  and  assuring  you  if  you 
are  a candidate  for  Governor  or  what 
not,  I am  for  you." 

Laws  of  1935,  page  209,  Sections  1 and  3099  repeal 
Section  3099  R#  E.  Mo#  1929,  and  provided  in  lieu  thereof 
as  follows: 


Hon.  Llmer  Hickman 
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"Section  1*  That  Section  3099  of 
the  Revised  Statutes  of  Missouri, 

1929,  be  and  the  same  is  hereby  re- 
pealed, and  a new  section,  to  be 
known  by  the  same  number  and  pertain- 
ing to  the  same  subject,  is  hereby 
enacted  in  lieu  thereof,  to  read  as 
follows : 

"Section  3099.  Such  recorder  shall 
enter  in  a book,  to  be  provided  by 
him  for  such  purpose,  the  names  of 
all  the  parties  to  such  instrument, 
arranging  the  names  of  such  mortgagors 
or  grantors  alphabetically,  and  shall 
note  thereon  the  time  of  filing  such 
instrument  or  copy,  for  which  such 
recorder  shall  receive  a fee  of  twenty 
cents.  Said  fee  shall  also  include 
and  cover  all  costs  for  discharging 
said  mortgage  or  deed  of  trust  accord- 
ing to  the  methods  hereinafter  pro- 
vided. Such  mortgage  or  deed  of  trust, 
when  satisfied,  shall  be  discharged 
by  any  of  the  following  mthods: 

"1.  By  the  mortgagee,  cestui  que 
trust,  his  agent  or  assigns,  on  the 
margin  of  such  index,  which  shall  be 
attested  by  the  recorder. 

"2.  Upon  the  presentation  by  the 
mortgagor  or  grantor  of  the  original 
mortgage  or  deed  of  trust,  and  upon 
such  mortgagor  or  grantor  making  af- 
fidavit before  such  recorder  that  the 
Instrument  presented  by  him  is  the 
original  of  the  copy  on  file,  and  that 
such  mortgage  or  deed  of  trust  lias 
been  fully  oaid  and  satisfied. 

"3.  Upon  presentation  or  receipt  of 
an  order  in  writing,  signed  by  the 
mortgagee  or  eastul  que  trust  there- 
of, attested  by  a Justice  of  the  peace, 
or  any  notary  public,  stating  that  such 
Instrument  has  been  paid  and  satisfied. 
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"When  any  of  these  provisions  have 
been  complied  with.  It  shall  be  the 
duty  of  the  recorder  to  enter  in  a 
column  f'or  that  purpose  the  word 
'satisfied, 1 giving  date.  When  a 
chattel  mortgage  shall  be  satisfied 
as  above  provide!,  the  recorder  may 
deliver  said  mortgage  to  the  holder 
of  the  note  secured  thereby,  or.  If 
the  holder  of  said  note  refuse  to 
receive  the  same  the  recorder  may 
destroy  said  mortgage;  Provided, 
that  the  recorder  may  deliver  to the 
parties  entitled  thereto,  or  destroy 
all  such  mortgages  now  remaining  on 
file  in  his  office  and  vhieh  have 
been  entei  ed  satisfied  on  the  chhttel 
mortgage  register. " 


CQNCiiJbIQN. 

The  old  lav  went  out  of  existence  and  the  new  lav 
came  into  effeot  ninety  days  after  adjournment  of  the 
Legislature,  that  is  to  say,  ninety  days  after  May  29, 

1935,  which  would  be  on  August  27,  1935. 

The  new  law,  by  its  very  terms,  repeals  the  old  law 
in  toto.  Fees  once  chargeable  for  recording  or  discharging 
a chattel  mortgage  under  the  old  law  are  not  chargeable 
under  the  present  law,  unless  the  exaction  of  such  fees  be 
provided  for  in  the  new  law.  Under  the  present  law,  set 
out  supra,  no  provision  is  made  for  charging  a fee  for 
discharging  a chattel  mortgage,  hence  no  fee  for  discharg- 
ing a chattel  mortgage  can  be  legally  charged,  even  though 
there  be  prescribed  a statutory  duty  to  and  method  of  dis- 
charge. the  only  fee  chargeable  under  the  new  law  is  the 
twenty  cent  fee  for  filing  the  original  or  copy  of  the 
chattel  mortgage* 

Chattel  mortgages  filed  previous  to  the  date  the  new 
law  went  into  effect  must  be  discharged  exactly  as  they 
were  discharged  under  the  old  law,  but  without  fee.  There 
is  no  change  in  the  method  of  discharge.  In  such  cases  bhe 
Legislature  has  required  of  the  Recorder  a duty  to  perform 
a gratuitous  service. 

Respectfully  submitted 

APPROVED: 

WM.  ORR  SAVTYERS • 

JOHJH  1.  HUr'i  MATT 'J?.  Assistant  Attorney  General. 

(Acting)  Attorney  General. 


One  person  may  hold  both  the 
office  of  Public  Administrator 
and  Justice  of  the  Peace. 


OFFICER:  OFFICES: 


A 


Mr.  0.  L.  Holmes 

idaryville 

Missouri 


January  8,  1935 


z <y 


Dear  Mr: 


This  is  to  acknowledge  receipt  of  your  letter 
dated  November  26,  1934,  which  reads  as  follows: 

"Could  a Justice  of  the  peace  hold 
the  office  of  Public  Administrator, 
i.t  the  sa^e  time.  The  two  offices 
don*t  pay  enough  to  justify  a good 
officer  and  they  are  sadly  neglected. 

There  is  a possibility  that  the 
Public  Administrator  may  retire  and 
if  so  If  lawful  would  be  pleased  to 
combine  them.  " 


Article  IX  Section  18  of  the  Constitution  of 
Missouri  provides  as  follows: 

"In  cities  or  counties  having  more 
than  two  hundred  thousand  inhabi- 
tants no  person  shall  at  the  same 
time  be  a state  officer  and  an 
officer  of  any  county,  city  or  other 
municipality,  and  no  person  shall  at 
the  same  time  fill  two  municipal 
offices,  either  In  the  same  or  dif- 
ferent municipalities j out  this 
section  shall  not  apply,  to  notaries 
public,  justices  of  the  peace  or 
officers  of  the  mIlitIa.,, 


In  the  case  of  NIckeleon  v.  City  of  Hardin  221  S.tv. 
35o,  1.  c.  360,  hue  court  In  construing  the  above  constitu- 
tional provision,  said: 
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"The  question  Is  not  free  from 
difficulty  but  vs  are  of  the 
opinion  that  the  proper  construc- 
tion of  the  section  Is  'chat  It 
applies  only  In  counties  and 
cities  having  more  than  two  hun- 
dred thousand  Inhabitants . " 


■e  must  therefore  look  to  the  common  lav  to  deter- 
mine the  question  of  vhether  one  person  can  hold  tvo  public 
offices.  Corpus  Juris,  Volume  46,  page  941, 942, reads: 

"At  common  lav  the  bolding  of  one  office 
does  not  of  itself  disqualify  the  Incum- 
bent from  holdln  anothor  office  at  the 
sa-.e  time , provided  there  Is  no  Inconsis- 
tency In  the  functions  of  the  tvo  offices 
In  question.  ait  vhere  the  functions  of 
tvo  offices  are  Inconsistent,  they  are 
regarded  as  incompatible.  The  Inconsis- 
tency, which  at  coumon  lav  makes  offices 
incompatible,  does  not  consist  In  the 
physical  Impossibility  to  discharge  the 
duties  of  both  offices,  but  lies  rather 
In  a conflict  of  Interest,  as  vhere  one 
Is  subordinate  to  the  other  and  subject 
In  some  degree  to  the  supervisory  Dover 
of  Its  incumbent, or  where  the  Incumbent 
of  one  of  the  offices  has  the  power  to 
remove  the  Incumbent  of  the  other  or  to 
audit  the  accounts  of  the  other*  The 
question  of  Incompatibility  does  not 
arise  when  one  of  the  positions  is  an 
office  and  the  other  Is  merely  an 
employment  •" 


On  the  question  of  whether  or  not  the  duties  of 
offices  are  Incompatible,  we  quote  the  Supreme  Court  &n  bane. 
In  tate  ex  rel*  v.  bus  135  Mo*  1*  c.  338: 

"The  remaining  Inquiry  Is  whether 
the  duties  of  the  office  of  deputy 
sheriff  and  those  of  school  direc- 
tors are  so  Inconsistent  and  In- 
compatible as  to  render  It  Improper 
that  respondent  should  hold  both  at 
the  same  time*  At  common  law  the 
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only  Halt  to  the  n inter  of  offices 
one  person  ml  ht  :.old  was  that  they 
should  be  compatible  and  consistent* 

The  Incompatibility  does  not  consist 
In  a physical  Inability  of  one  per- 
son to  discharge  the  duties  of  the 
two  off Ices , but  there  must  be  Rome 
Inconsistency  In  the  functions  of  the 
two;  some  conflict  In  the  duties  re- 
quired of  the  officers,  as  where  one 
has  some  supervision  of  the  other, Is 
required  to  deal  with,  control,  or 
assist  him.  It  was  said  by  Judge 
Folger  in  People  ex  rel.  v.  ireen,5b  N.  Y. 
l.c.  304:  '/ihere  one  office  Is  not  su- 
bordinate to  the  other, nor  the  relations 
of  the  one  to  the  other  such  as  are  in- 
consistent and  repugnant,  there  is  not 
that  Incompatibility  from  which  the 
law  declares  the  acceptance  of  the 
one  is  the  vacation  of  the  other. 

The  force  of  the  word, in  Its  appli- 
cation to  this  matter  is,  that  from 
the  nature  and  relations  to  each 
other,  of  the  two  places,  they  ou  ht 
not  to  be  held  by  the  same  person, 
from  the  contrariety  and  antagonism 
which  would  result  In  the  attempt  by 
one  person  to  faithfully  and  Impar- 
tially discharge  the  duties  of  one, 
toward  the  Incumbent  of  the  other. 

Thus , a man  may  not  be  landlord  and 
tenant  of  the  same  premises,  lie  may 
be  landlord  of  one  farm  and  tenant  of 
another , though  he  may  not  at  the  same 
hour  b * able  to  do  the  duty  of  each 
relation.  The  of: Ices  must  subordinate, 
one  the  o' her,  and  they  must,  per  se, 
have  the  right  to  interfere,  one  with 
the  other,  before  they  are  incompatible 
at  com’ on  law.'  ” 


The  Supreme  Court  has  held  that  the  duties  of 
the  offices  of  county  and  circuit  clerk  are  not  incom- 
patible and  may  be  performed  by  one  person.  State  ex 
rel.  ^oore  v.  Lusk  4c  ^o.  242.  Also  the  offices  of 
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deputy  sheriff  und  school  alrector  In  the  City  of  Tt. 

Louis  are  not  Incompatible.  State  ex  rel . i.alker  v. 

..Tjs  155  o.  3Sd.  They  have  held  that  the  offices  of 
treasurer  ana  collector  are  Incompatible.  State  ex  rel. 
McAllister  v.  L»unr.  277  »Vo.  3«. 

In  order  to  determine  whether  or  not  the  offices 
of  Justice  of  the  peace  and  public  administrator  are  in- 
compatible, It  Is  necessary  to  examine  their  duties. 

Lection  29©  Hevlsed  Statutes  Missouri  1929, 
roads  as  folio,  s: 

nIt  shall  be  the  duty  of  the  public  ad- 
ministrator to  take  Into  his  charge  and 
custody  the  estates  of  all  deceased  per- 
ron: ,and  trie  person  and  estates  of  all 
minors ,ard  the  estates  or  perron  and 
estate  of  all  Insane  persons  In  his  county. 

In  the  following  cases:  Ffrst,when  a 
stranger  dies  Intestate  In  the  county 
without  relations , or  dies  loavln  a will, 
and  the  executor  named  Is  absent,  or 
falls  to  qualify;  second,  when  persons  die 
Intestate  without  any  known  heirs;  third, 
when  persons  unknown  die  or  are  found 
dead  in  the  county;  fourth,  when  money, 
property,  parers  or  other  estates  are  left 
in  a situation  exposed  to  loss  or  damage, 
end  no  other  person  administers  on  the 
same;  fifth,  when  any  estate  of  any  person 
who  dlee  Intestate  therein,  or  eleewhere, 

1 8 left  in  t'.»e  county  liable  to  be  Injured, 
wasted  or  lost,  when  said  Intestate  does 
not  leave  a known  husband,  widow  or 
heirs  In  this  state;  sixth,  the  persons  of 
all  minors  under  the  age  of  fourteen  years, 
whose  parents  are  dead,  and  who  have  no 
legal  guardian;  seventh,  the  estates  of  all 
minora  whose  oartnts  are  dead,  or.  If  liv- 
ing, refuse  or  neglect  to  qualify  as  curator, 
or,  having  qualified,  have  been  removed, 
or  are,  from  any  cause.  Incompetent  to 
act  as  such  curator,  *»nd  who  have  no  one 
authorized  by  law  to  take  care  of  and 
manage  their  estate;  eighth,  t e estates 
or  person  and  estate  of  all  insane  persons 
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In  hi*  county  who  have  no  legal  guardian, 
and  no  one  competent  to  taka  charge  of 
such  estate,  or  to  act  as  such  ~uardlan,can 
be  found, or  Is  knovm  to  tho  court  having 
Juri  edict!  on  , who  will  qualify;  ninth, 
where  from  any  other  good  causo,eald 
court  shall  order  him  to  taka  possession 
of  any  estate  to  prevent  Its  bein'  Injured, 
wasted , purloined  or  lost." 


Lection  300  hevlsed  Statutes  Missouri  1929, provides: 

"In  addition  to  the  provisions  of 
this  article,  he  and  his  securities 
shall  have  the  same  powers  as  ere 
conferred  upon,  and  be  subject  to  the 
some  duties, penalties  ,prov!s1  ons  end 
proceedln  e as  are  enjoined  upon  or 
authorized  against  executors  and  admin- 
istrators , guardians  end  curators,  by 
articles  1 to  13, Inclusive,  of  this 
chapter, eo  far  as  the  same  may  be 
applicable,  he  shall  have  power  to 
administer  oath?  end  affirmations  In 
all  matters  relating  or  belon  lng  to 
the  exercise  of  his  office." 


Lection  2153  Revised  Statutes  Missouri  1929, pro- 
vides as  follows: 

"Justices  of  the  peace  shall  have 
power  and  Jurisdiction  throughout 
their  respective  counties  as  follows: 

First, Jointly  and  severally  to  oause 
to  be  kept  all  laws  made  for  the  pre- 
servation of  the  peaco;  second, to 
cause  to  com^  before  them,  or  any  of 
them,  persona  who  break  the  peace, and 
com  it  them  to  Jail  or  boll  them,  as 
the  case  may  require;  third,  to  arrest 
and  cause  to  come  before  them  persons 
who  attempt  to  break  the  peace  or  who 
are  not  of  good  fame,  and  compel  them 
to  give  security  for  their  ood  be- 
havior, or  to  keep  the  peace, or  Voth." 
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Section  216fc  nevlsed  Statutes  Missouri  1929, reads: 

11  jccept  as  otherwise  provided  by  law, 
justices  of  the  oeace  shall  have  ori- 
ginal Jurisdiction  of  all  civil  aotlons 
and  proceedin  s for  the  recovery  of 
lon'ty, whether  such  action  be  founded 
upon  contract  or  tort, or  upon  a bond  or 
undertaking  given  In  pursuance  of  law  In 
any  civil  action  or  proceeding , or  for  a 
penalty  or  forfeiture  Ivon  by  any  statute 
of  this  state, when  the  sum  demanded, ex- 
clusive of  interest  and  costs, does  not  ex- 
ceed two  irundLred  and  fifty  dollars,  and 
of  all  actions  against  any  railroad  com- 
pany In  this  state, to  recover  damages  for 
the  killing  or  lnjurln  horses , mules , cattle 
or  other  an imal s , within  their  respective 
townships,  without  regard  to  the  value  of 
r.uch  animals, or  the  amount  claimed  for 
killing  or  injuring  the  tame," 


.section  216b  Revised  Statutes  alssourl  1929, provides 

Mko  justice  oi  the  peace  shall  have 
jurisdiction  to  hear  or  try  any  action 
against  any  executor  or  administrator, 
nor  of  any  action  of  slander , libel, 
malicious  prosecution  or  false  Imprison- 
ment,nor  of  any  action  where  the  title 
to  any  lands  or  tenements  shall  come 
In  cuestlon  and  be  In  Issue, nor  of  any 
strictly  equitable  proceedings." 


A careful  study  of  the  statutes  falls  to  show  that 
the  duties  of  justice  of  the  peace  and  outlie  administrator 
are  inconsistent.  Incompatible  or  repugnant  to  each  other. 

We  are  therefore  of  the  opinion  that  one  person 
may  hold  at  the  came  time  the  office  of  justice  of  the 
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peace  and  that  of  public  administrator* 


Yours  very  truly. 


OLLIV^R  v..  NOL  JJ 

Assistant  Attorney  (Jeneral 


APPROVED: 


hoy  — 

Attomuy  General. 


O.NjLC 


TAXA T I *N  AND  REVENUE  — If  county  court  levies  the  maximum  of  40^ 
and  then  attempt  to  proceed  under  Sec.  9868  r.s.  1929  to  levy 
an  additional  10 ft,  same  would  be  in  violation  of  Sec.  11  Art  r 
of  Constitution. 


February  6,  1935, 


Hon.  Lewis  B.  Eoff, 
Prosecuting  Attorney, 
Cedar  County, 
Stockton,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter, 
presented  in  person  February  4,  in  which  you  make  the  following 
inquiry: 


"Does  Section  9868,  Revised  Statutes  of 
Missouri  for  1929  authorize  a judge  of  the 
circuit  court  to  order  a county  court  to 
levy  a special  or  additional  tax  for  the 
payment  of  outstanding  warrants,  when  that 
levy  would  exceed  the  constitutional  limits? 

In  Section  9867  the  legislature  seems  to 
have  taken  the  position  that  ’county  purposes’ 
as  was  usdd  in  the  language  of  the  constitu- 
tion means  the  funded  or  bonded  debt  of  the 
county  and  the  tax  for  current  county  expenses. 

If  this  be  true,  then  a levy  under  section 
9868  even  in  excess  of  the  constitutional 
limits  would  be  valid. 

Cedar  County  has  an  assessed  valuation  of 
between  six  and  ten  million  dollars  (estimated 
eight  million)  that  it  has  lived  well  within 
its  means  is  shown  by  the  fact  that  there  is  at 
present  £12,189.34  in  outstanding  and  unpaid 
warrants  as  against  delinouent  taxes  amounting 
to  $21,669.22.  The  estimated  expense  of  the 
county  for  the  year  1935  is  !;50,000  and  the 
estimated  receipts  from  all  sources  are  45,619.09 
less  10  per  centum  or  ';41,471. 90. 

An  extra  levy  of  10  cents  on  the  100,  would  in 
the  opinion  of  the  county  court,  provide  ample 
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funds  for  the  payment  of  all  out- 
standing warrants  if  used  with  the 
probable  savings  in  the  current  expense. 

The  only  other  alternative  would  be  to 
raise  the  valuation  and  this  would  work 
an  extreme  hardship  on  the  taxpayer  for 
the  reason  that  an  increased  valuation 
would  carry  with  it  larger  road,  school  and 
state  taxes,  the  former  tv/o  of  which  are 
not  needed  in  this  county." 

As  this  involves  Section  11,  Article  I of  the  Constitution 
of  J'issouri,  we  quote  the  pertinent  part: 

"Taxes  for  county,  city,  town  and 
school  purposes  may  be  levied  on  all 
subjects  and  objects  of  taxation;  but 
the  valuation  of  property  therefor  shall 
not  exceed  the  valuation  of  the  same 
property  in  such  town,  city  or  school 
district  for  State  and  county  purposes. 

For  county  purposes  the  annual  rate  on 
property,  in  counties  having  six  million 
dollars  or  less,  shall  not,  in  the  aggre- 
gate, exceed  fifty  cents  on  the  hundred 
dollars  valuation;  in  counties  having  six 
million  dollars  and  under  ten  million 
dollars,  said  rate  shall  not  exceed  forty 
cents  on  the  hundred  dollars  valuation; 
in  counties  having  ten  million  dollars 
and  under  thirty  million  dollars,  said 
rate  shall  not  exceed  fifty  cents  on  the 
hundrod  dollars  valuation;  and  in  counties 
having  thirty  million  dollars  or  more, 
said  rate  shall  not  exceed  thirty-five 
cents  on  the  hundred  dollars  valuation." 


Section  9867,  R.S.  To.  1929,  mentioned  in  your  letter, 
designates  the  taxes  which  shall  be  assessed,  levied  and  collected, 
and  is  as  follows: 

"The  following  named  taxes  shall  here- 
after be  assessed,  levied  and  collected 
in  the  several  counties  in  this  3tate, 
and  only  in  the  manner,  and  not  to  exceed 
the  rates  prescribed  by  the  Constitution 
and  lavs  of  this  state,  viz.:  The  state 
tax  and  the  tax  necessary  to  pay  the 
funded  or  bonded  debt  of  the  state,  the 
funded  or  bonded  debt  of  the  county,  the 
tax  for  current  county  expenditures,  the 
taxes  certified  as  necessary  by  cities, 
incorporated  towns  and  villages,  and  for 
schools. " 
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Sec.  9868,  H.S.  Mo.  1929  was  enacted  a number  of  years 
}.ater  and  we  interpret  the  same  to  be  a special  section  enacted 
in  aid  of  Section  9867,  supra.  The  pertinent  part  of  Section 
9868  is  as  follows: 

"No  other  tax  for  any  purpose 
shall  be  assessed,  levied  or 
collected,  except  under  the  fol- 
lowing limitations  and  conditions, 
viz.:  The  prosecuting  attorney  or 
county  attorney  of  any  county,  upon 
the  request  of  the  county  court  of 
such  county— which  reauest  shall  be 
of  record  with  the  proceeding*  of 
said  court,  and  such  oourt  being 
first  satisfied  that  there  exists 
a necessity  for  the  assessment,  levy 
and  collection  of  other  taxes  than 
those  enumerated  and  specified  in 
the  preceding  section — shall  present 
a petition  to  the  circuit  court  of 
his  county,  or  to  the  judge  thereof 
in  vacation,  setting  forth  the  facts 
and  specifying  the  reasons  why  such 
other  tax  or  taxes  should  be  assessed, 
levied  and  collected;  and  such  cir- 
cuit court  or  judge  thereof,  upon 
being  satisfied  of  the  necessity  for 
such  other  tax  or  taxes,  and  that  the 
assessment,  levy  and  collection  thereof 
will  not  be  in  conflict  with  the  Con- 
stitution and  laws  of  this  state, shall 
make  an  order  directed  to  the  county 
court  of  such  county,  commanding  such 
court  to  have  assessed,  levied  and 
collected  such  other  tax  or  taxes,  and 
shall  enforce  such  order  by  mandamus 
or  otherwise.  ***♦" 

Referring  to  the  statement  in  your  letter,  as  to  whether 
or  not  an  extra  levy  of  10^  on  the  100.00  valuation  to  take  care 
of  the  outstanding  warrants  would  be  in  excess  of  the  constitu- 
tional limitation  for  the  reason  that  Sec.  9867,  supra,  only 
includes  county  purposes  and  bonded  indebtedness,  we  respectfully 
call  your  attention  to  the  decision  in  the  case  of  State  ex  rel. 
v.  Wabash  Railway  Co.,  169  Mo.  563,  in  which  the  Supreme  Court 
said  (l.c.  573-575): 

J 

, "The  vital  question  to  be  considered 

in  this  case  is  with  respect  to  the 
I validity  of  the  levy  in  question.  Ray 

county  having  more  than  six  million 
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dollars  and  less  than  ten  million 
dollars  valuation,  was  limited  to 
a levy  (which  was  made)  of  forty 
cants  on  the  one  hundred  dollars, 
by  the  express  terms  of  section  11, 
article  10,  of  the  Constitution  of 
the  State,  and,  unless  the  special 
levy  of  twenty  cents  in  addition 
thereto  was  authorized  by  section 
12  of  the  same  article  of  the  Con- 
stitution, or  by  section  7654, 

Revised  Statutes  1889,  it  must  be 
held  invalid. 

In  Lamar  Water  Company  v.  City  of 
Lamar,  128  Mo.  l.c.  221,  it  was  ruled 
that  under  section  11,  3upra,  no 
higher  rate  of  taxation  than  therein 
prescribed  was  permissible,  but  that 
a rate  might  be  imposed  under  the 
conditions  and  restrictions  of  section 
12,  supra,  even  though  in  excess  of 
the  rates  stated  in  section  11.  The 
court  said,  *The  tax  expressly  author- 
ized in  the  last  lines  of  section  12, 
may  be  imposed  in  excess  of  the  rates 
named  in  section  11,  if  the  other 
limitations  in  section  12  are  observed,* 
which  are,  the  assent  of  two- thirds 
of  the  voters  of  the  county  voting  at 
an  election  to  be  held  for  that  purpose, 
and,  that  with  such  assent  any  county 
may  be  allowed  to  become  indebted  to  a 
larger  amount  for  the  erection  of  a 
courthouse  or  jail. 

It  is  not  pretended,  in  the  case  at  bar, 
that  the  requirements  of  section  12, 
supra,  as  indicated  were  complied  with. 

In  ’urora  V.ater  Company  v.  city  of  Aurora, 
129  Mo.  540,  the  ruling  in  the  Lamar  case 
upon  the  oue3tion  now  under  consideration 
was  approved. 

The  case  of  the  Lanar  ^vater  & Electric 
Light  company  v.  City  of  Lamar  was  before 
this  court  on  a second  appeal  (140  ?.4o.  145) 
and  the  rulings  on  the  constitutional 
ouestions  which  were  passed  upon  on  the 
former  appeal  were  adhered  to  by  a majority 
of  the  court  in  bano,  without  further 
discussion  of  them. 
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'.gain  in  the  recent  case  of  State 
ex  jrel.  Miller  ▼.  M.,  K.  & T.  Ry. 

Co.,  164  l.o.  208,  the  sane  rule 
announced  in  the  cases  before  referred 
to  was  adhered  to  but  by  a divided 
court. 

The  leading  case  in  this  State  upon 
the  rjower  of  a county  court  under  the 
present  Constitution  to  contract  a debt 
for  any  purpose  in  excess  of  its  revenue 
for  the  current  year,  is  Book  v.  Sari, 

87  ,!o.  246,  in  which  it  was  said:  »The 
evident  purpose  of  the  framers  of  the 
Constitution  and  of  the  people  who 
adopted  it,  wa3  to  abolish,  in  the  admin- 
istration of  county  and  municipal  government, 
the  credit  system  and  establish  the  cash 
systom  by  limiting  the  amount  of  tax  which 
might  be  imposed  by  a county  for  county 
purposes,  and  limiting  the  expenditures 
in  any  given  year  to  the  amount  of  revenue 
which  such  tax  would  bring  into  the  treas- 
ury for  that  year.  Section  12,  supra,  is 
clear  and  explicit  on  this  point.  Under 
this  section  the  county  court  might  anti- 
cipate the  revenue  collected,  and  to  be 
collected,  for  any  given  year,  and  contract 
debts  for  ordinary  current  expenses,  which 
would  be  binding  on  the  county  to  the 
extent  of  the  revenue  provided  for  that 
year,  but  not  in  excess  of  it.” 

The  answer  to  the  question  involved  was  stated  by  the 
court  in  the  same  case  (l.c.  576-577)  wherein  the  Court  said: 

"But  plaintiff  contends  that  as  it  is 
shown  by  the  agreed  statement  of  facts 
that  the  warrants  were  issued  within  the 
limit  of  the  revenues  receivable  for  the 
years  of  their  issue  respectively;  that 
is  to  say,  that  had  all  the  taxes  assessed 
and  levied  for  those  years  been  collected, 
the  amount  of  such  taxes,  together  with 
the  oither  revenue  and  income  actually 
paid  into  the  county  treasury  for  the 
benefit  of  the  contingent  fund,  would  have 
exceeded  the  amount  of  v/arrants  issued 
for  said  years,  but  that  the  full  amount 
of  said  taxes  were  not  so  eolleoted, 
but  a portion  each  year  returned  delinquent 
to  such  an  extent  that  there  remained 
at  the  end  of  each  of  the  above  fiscal 
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years  a surplus  of  unpaid  and  out- 
standing warrants,  and  that,  therefore, 
the  warrants  axe  valid.  That  the  warrants 
were  valid  may  be  conceded,  but  as  to 
whether  or  not  they  can  be  paid  other- 
wise than  from  the  surplus  after  the 
revenues  for  any  one  year  have  been 
applied  to  payment  of  the  current  expenses 
of  the  county  for  that  year,  is  another 
and  entirely  different  ouestion.  Plain- 
tiff, however,  contends  that  this  may 
be  done,  as  in  this  case,  by  proceeding 
under  section  7654,  Revised  Statutes  1889. 

That  this  section  of  the  statute  is  not 
in  conflict  with  the  Constitution  of  the 
State  is  admitted,  but  its  position  is, 
that  it  does  not,  except  as  provided  by 
section  12,  supra,  authorize  the  levy  of 
a tax  upon  property  exceeding forty  cents 
on  the  one  hundred  dollars  for  any  purpose. 

It  was  held  in  the  cases  relied  upon  by 
plaintiff,  viz.,  State  ox  rel.  Brown  v. 

Mo.  pac.  Ry.  Co.,  92  Mo.  137;  State  ex  rel. 
Givens  v.  Vabash  St.  L.  P.  Ry.  Co.,  97  Mo. 

296;  State  ex  rel.  Hamilton  v.  H.  & St. 

Joe  Ry.  Co.,  113  Mo. 297;  State  ex  rel.  v. 

St.  L.  K.  tc  N.y.  Ry.  Co.,  130  Mo.  243; 

State  ex  rel.  v.  Bridge  Co.,  134  Mo.  339, 
and  Andrew  County  ex  rel.  v.  Schell,  135 
Mo.  38,  that  a proceeding  in  conformity 
with  section  7654,  supra,  was  the  proper 
course  to  pursue  in  order  to  require  a 
county  court  to  make  a special  levy  for 
£he  purpose  of  paying  outstanding  and  unpaid 
warrants,  but  it  was  not  held  In  any  of 
those  cases  that  such  a levy  in  excess  of 
the  constitutional  limit  would  be  valid, 
but  It  seems  to  have  been  taken  for  granted 
that  it  would  be.  Now,  if  under  such 
circumstances,  the  county  court  had  the 
power  to  make  a special  ivy  of  twenty  cents 
on  the  hundred  dollars  valuation  of  property 
in  the  county  in  addition  to  the  levy  of 
forty  cents,  the  constitutional  limit,  it 
could  of  course  upon  the  same  theory  and  by 
the  same  authority  levy  fifty  or  one  hun- 
dred per  cent  and  thus  ignore  those  whole- 
some provisions  of  our  Constitution  which 
were  intended  to  protect  the  property  rights 
of  the  people,  and  to  prevent  its  confiscation 
by  an  evasion  of  that  instrument.  That  no 
such  purpose  was  contemplated  by  the  statute 
is  indisputable,  but  what  was  meant  thereby 
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was  that  a special  levy  in  addition 
to  a general  levy,  when  the  latter 
does  not  cone  up  to  the  constitutional 
limit,  nay  be  nade  for  the  puroose  of 
paying  past  indebtedness  of  the  county, 
provided  it,  including  the  general  levy, 
or  tho  levy  for  general  purposes,  does 
not  exceed  the  constitutional  limit." 

We  believe  the  question  is  further  answered  by  the  decision 
in  the  case  of  State  ex  rei.  Philpott  v.  Railway  Co.,  296  Mo.,  l.e. 
524-525,  in  the  following  language: 

"The  foregoing  provisions,  except  the 
amendment  of  1921,  were  originally 
enacted  in  1879.  (Laws  1879,  pp.  185 
and  193).  Ever  since  their  enactment 
the  levy  authorized  by  Jection  12860 
has  been  regarded  as  a special  tax  for 
county  indebtedness  in  addition  to  the 
general  levy  for  county  purposes.  In 
State  ex  rel.  v.  Wabash  Ry.  Co.,  169  Mo. 

563,  it  was  held  (syl.  6): 

’A  proceeding  in  conformity  with  Section 
7654,  Revised  Statutes  1889’  (now  Sec. 

12860,  R.S.  1919),  ’is  the  proper  course 
to  pursue  in  order  to  require  a county 
court  to  make  a special  levy  for  the 
purpose  of  paying  outstanding  and  unpaid 
warrants,  but  a proceeding  under  that 
section  does  not  make  valid  a levy  in 
excess  of  the  constitutional  limit.  ’.That 
is  meant  by  that  section  is  that  a special 
levy  in  addition  to  a general  levy,  when 
tho  latter  does  not  come  up  to  the  con- 
stitutional limit,  may  be  made  for  the 
purpose  of  paying  past  indebtedness.’ 

See  State  ex  rel.  v.  Ry.  Co.,  130  Mo.  243, 

248;  State  ex  rel.  v.  Miss.  River  Bridge 
Co.,  134  lo.  321,  338. 

The  revenue  collected  to  pay  past  indebted- 
ness must  be  applied  to  that  purpose  and 
may  not  be  apportioned  under  Section  12866 
for  current  county  expenditures.  (State 
ex  rel.  v.  Hortsman,  149  Mo.  290,  297). 

Current  county  expenditures  ne an  expenditures 
for  the  year  for  which  the  taxes  were 
levied.  (State  ex  rel.  v.  Payne,  151  Mo. 

663,673.)  The  only  tax  that  a county  court 
may  levy  on  its  own  initiative  is  that 
for  the  payment  of  county  current  expendi- 
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tures  as  authorized  by  Section 
12859 , R.S.  1919.  No  other  tax 
for  any  purpose  shall  be  assessed, 
levied  or  collected  except  as 
authorized  by  Section  12860.  In 
this  case  the  additional  ten-cent 
levy  was  made  by  the  order  of  the 
circuit  Judge  in  vacation.” 


CONCLUSION 


In  view  of  the  above  decisions,  it  is  the  opinion  of  this 
department  that  if  the  county  court  levies  the  maximum  40  cents 
on  the  '100  valuation,  as  contained  in  Section  11,  Article  X 
heretofore  quoted,  and  should  then  attempt  to  proceed  under  the 
provisions  of  Section  9868,  thereby  levying  an  additional  10 
cents,  the  same  would  be  in  violation  of  Section  11,  Article  X 
of  the  Constitution  of  Missouri  for  the  reason  that  it  would 
not  be  within  the  limits  prescribed  by  3aid  section,  and  it 
would  therefore  be  invalid. 


Respectfully  submitted, 


0LLIVER  W.  NOLEN, 
ssistant  Attorney  General. 


U I ' v .D : 


ROY  LicKITtRICi:', 

Attorney  General. 


0?TO:AH 


INSANE  PERSONS: 
PAUPERS ; 


Proper  county  to  assume  charge  of  county 
patient  - Residence. 


Lay  18,  1955. 


Dr.  E.  F.  Roc  tor, 

Supt.,  State  hospital  No.  4, 
Farmington , Missouri . 

Dear  Sir: 


./e  wish  to  acknowledge  your  letter  of  j.  ay  7th, 
1935,  which  is  ds  follows: 

,?Lr$.  L.innie  Hill  of  East  Prairie,  i. o. 
was  admitted  as  a patient  to  State 
Hospital  .No.  4,  Farmington,  . o.  10-3-1917 
on  order  of  the  Goui  ty  Court  of 
mis$issippi  County.  She  remained  as  a 
patient  in  this  hospital  until  -ipril  27, 

192.?  when  she  ms  released  to  the  custody 
of  her  daughter,  she  had  not  recovered 
her  mental  health  at  the  time  thet  she 
was  released  from  the  Institution.  It  is 
reported  that  since  leaving  Farmington 
State  Hospital,  for  17  months  she  made 
her  home  with  her  daughter  in  west  Erunkford, 
111.  and  from  there  was  admitted  as  a patient 
to  the  Anna  111.  State  Hospital.  She  re- 
mained confined  in  the  Anna  State  Hospital 
until  1 arch  1935  when  she  was  removed  from 
the  hospital  by  the  Illinois  Deportation 
Agent  and  took  to  Paries  County,  Ho.  where 
her  daughter  lives  and  "dumped”  there. 

Har ah  18,  1935  she  was  brought  to  the 
Irarnington  State  Hospital  by  the  Presiding 
Judge  of  Laries  County  who  stated  that  he 
felt  she  should  be  still  considered  as  a 
charge  of  Mississippi  Count y.  .tt  the 
present  time  she  has  no  relatives  in 
Mississippi  County,  as  far  as  I know.  I do 
not  know  that  she  owns  any  property  there. 


’h.ay  I have  your  opinion  as  to  which  County 
is  liable  for  her  support!  Thanking  you.” 


Dr.  h.  J.  Roctor 
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Section  8663,  h.  S.  u>.  1929,  provides: 

"Ho  person  shall  be  entitled  to  the  benefit 
of  the  provisions  of  this  article  as  a 
county  patient,  except  persons  whose  insanity 
has  occurred  during  the  time  such  person  may 
have  resided  in  the  state,  and  except  the 
insane  poor  under  sentence  as  criminals,  as 
provided  in  sections  8655  to  8659,  inclusive, 
of  this  article,  nvery  patient  in  a state 
hospital  shell  be  deemed  to  be  the  county 
patient  of  the  county  first  sending  him  till 
one  year  efter  his  regular  discharge  from 
the  hospital. " 


The  above  section  specifies  that  no  one  is  entitled 
to  the  benefits  of  this  act  as  a county  patient  except  per- 
sons whose  insanity  occurred  during  the  time  such  person  may 
nave  resided  in  this  ->tate,  which  is  evidenced  by  the  state- 
ment of  facts  made  in  your  above  letter,  "This  patient  was 
admitted  as  a patient  to  itate  hospital  .<o.  4,  Farmington, 
mO.  10-3-1917  on  order  of  the  County  Court  of  Mississippi 
County  and  remained  ae  a pationt  until  ^pril  27,  1922." 

Section  8636,  li.  S.  „o.  1329,  provides  in  part: 

"The  several  county  courts  shall  have 
power  to  send  to  a state  hospital  such  of 
their  insane  poor  as  may  be  entitled  to 
admission  thereto.  * • * " 

In  reading  the  statutes  you  will  note  that  the 
county  courts  of  the  114  counties  take  care  of  their  indigent 
insane  people  and  such  are  committed  to  the  Ctate  hospitals 
at  the  direction  and  expense  of  the  county. 

In  the  case  of  Thomas  v.  nacou  County,  175  mO.  Cup. 
68,  1.  c.  73,  the  Court  in  writing  his  opinion  held  the 
following: 


«t  * * * Plaintiff  next  points  to  section 
4867  (8636  K.  > o.  1929)  which  provides 
that:  'The  severel  county  courts  shall 

have  power  to  send  to  the  asylum  such  of 
their  insane  poor  as  may  be  entitled  to 
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admission  thereto.*  ^nd  it  specifies 
that  the  county  shall  pay  for  the  sup- 
port and  maintenance  of  such  insane  poor 
persons  as  the  county  court  may  send  to 
the  asylum. 

"Under  that  section,  however,  even  the 
county  court  is  not  authorized  by  its 
arbitrary  will  or  unlimited  discretion 
to  send  any  insane  poor  person  it  may 
select  to  the  asylum  at  the  expense  of 
the  county,  but  the  court  must  hold  due 
proceedings  upon  a petition  filed  show- 
ing that  the  insane  poor  person  is  *a 
citizen  residing  in  the  c o unt y * and  other 
essential  facts  as  prescribed  by  the 
statute,  and  there  must  be  a trial  of 
the  facts  and  a judgment  of  the  court 
thereupon.  (statutes  cited)  The  county 
court  has  no  authority  under  those 
statutes  to  send  a person  to  the  asylum 
or  maintain  one  there  at  the  expense  of 
the  county  who  is  not  a resident 
thereof.  ' * * " 


It  is  the  opinion  of  this  department  that  such 
patient  is  still  a resident  of  Mississippi  County,  that  a 
resident  becoming  insane  is  not  mentally  capable  of  making 
a change  of  residence. 

In  State  ex  rel.  v.  wurdenan,  129  Mo.  App.  262,  the 
court  said: 


"In  disposing  of  the  petition.  Lord  Elden 
said  the  old  settled  law  was  not  to  grant 
a commission  of  lunacy  to  he  executed  at 
any  other  place  than  the  residence  of  the 
supposed  lunatic;  that  If  a resident  of 
London  were  conveyed  into  Essex,  he  still 
would  be  a resident  of  the  city,  and  no 
man  could  be  said  to  reside  in  a place 
where  he~ bad  been  carried  whTTe  he  had 
not  mind  enough  to  make  _a  change  of 
resijdenceT*  (Italics  ours) 
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e f urtbeir.ore  believe  this  patient  has  never 
officially  been  discharged,  and  If  this  Is  the  cass,  such 
patient  remains  a charge  on  the  county  originally  sending 
her  to  the  hospital,  as  stated  In  section  8663  In  p\rt: 


’’.ivery  patient  In  a state  hospital  ahull 
be  deejaec  to  be  the  county  patient  of  the 
county  first  sendlnt  hita  till  one  year 
after  his  regular  dlrcbor-.e. " 


by  parolln  such  petient,  a:  sttte  ' In  your  letter, 
to  the  custody  of  ter  daughter,  such  patient  net  having 
recovered  at  the  tiLe  of  L-aklnt  such  custody,  it  ie  our 
opinion  this  petiert  hat  never  beer  .’l6chort ed. 

section  £?4£9,  i>.  lo.  1929,  provides: 

"lerfone  afflicted  with  any  form  of  insanity 
shall  5e  admitted  into  the  hospital  for  the 
care  ^nd  treatment  of  the  Insane,  and  any 

? at lent  oay  he  di  sober  ;;ed  by  the  ru?«r* 
ntendOnt  whenever,  In  his  opinion,  the 
reason  of  such  person  Is  fully  restored: 
Provided,  that  nothing  herein  shall  be  so 
construed  to  prevent  any  superintendent 
from  paroling  any  patient  whenever  he  deems 
it  best  for  such  person  confined  in  the 
hospital;  end  provided  further,  t .at  county 
courts  are  hereby  prohibited  from  removing 
from  ti  e hospital  any  Indigent  insane  per- 
sons, uiceot  at  herein  provided," 


The  alove  emotion  provider  the  ;.ethod  of  discharging 
a patient,  which  in  "only  when,  In  the  superintendent’s 
opinion,  the  reason  of  such  person  is  fully  restored'1.  How- 
ever, it  qualifies  this  by  another  provision,  as  follows: 
"irovided,  that  nothing  herein  shall  be  so  construed  to 
prevent  any  superintendent  froa  paroling  any  potlent  whenever 
he  deeris  it  best  for  such  person  confined  in  the  hospital". 
This  last  proviso  antoiuutically  gave  the  superintendent  the 
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authority  to  parole  this  patient  to  the  custody  of  her 
daughter  in  1922.  However,  in  construing  together  the 
above  section  relative  to  discharging  a patient,  and 
Section  6663,  R.  S.  . o.  1929,  holding  that  every  patient 
shall  be  deemed  to  be  the  county  patient  of  the  county  first 
sending  such  patient  till  one  year  after  his  regular  dis- 
charge, it  is  the  opinion  of  this  Department  that  the 
maintenance  incurred  in  caring  for  the  patient  should  be 
assumed  by  iissiasippi  County. 


Respectfully  submitted, 


James  L.  KornBostel, 
.assistant  -Attorney-General. 


Ai: i’ROVfij: 


uOY  Lc*.ITT;.ICk, 
Attorney-Cenerc  1 . 
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ROADS  AND  BRIDGES:  Construction  of  Section  44a,  Missouri 

Constitution  as  it  relates  to  traffic 
relief  roads  chargeable  against  State 
Road  Fund. 

June  26,  1935. 


Honorable  Maurice  Hoffman 
Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 

Dear  Sir: 

Ae  acknowledge  your  request  for  an  opinion  dated  May 
29,  1935,  which  is  as  follows: 

"As  advisor  to  the  County  Court  of 
Buchanan  County  I want  to  get  your 
oolnlon  as  to  the  construction  to  be 
placed  on  section  44-A  of  article  4 
of  the  State  Constitution,  partic- 
ularly the  construction  to  be  placed 
upon  the  clause  near  the  end  of  para- 
graph 4 of  said  section  44-A,  which 
is  in  these  words,  'to  construct 
and  maintain  other  state  highways  and 
bridges  and  to  widen  or  otherwise 
improve  existing  state  highways  and 
bridges  in  the  congested  areas  ad- 
jacent to  the  cities  of  St.  Louis 
and  Kansas  City'. 

"The  people  of  this  city,  and  the 
County  Court  as  their  representatives, 
are  interested  in  establishing  a 
traffic  relief  road  between  Savannah 
and  St.  Joseph.  The  contention  of 
the  Court  is  that  the  words  of  this 
clause  'to  construct  and  maintain 
other  State  Highways  and  bridges ' 
authorize  the  building  of  such  a 
road  out  of  this  city  as  a traffic 
relief  road  and  it  is  their  conten- 
tion that  the  words  in  that  clause 
following  the  language  Just  quoted 
dees  not  limit  the  authority  to  con- 
struct such  roads  to  areas  adjacent 
to  the  cities  mentioned,  St.  Louis 
and  Kansas  City. 
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"I  would  appreciate  very  much  an 
opinion  on  the  construction  to  be 
place;;  on  this  clause  at  your  ear- 
liest convenience* ” 

Article  IV,  Section  44a,  paragraph  4 of  the  Missouri 
Constitution  provides  more  fully  than  that  portion  quoted 
in  your  request,  and  your  problem  should  be  determined 
with  an  understanding  of  the  whole  amendment,  particularly 
the  4th  and  9th  paragraphs  of  said  amendment*  The  4th 
paragraph  of  the  amendment  reads  as  follows: 

"The  said  bonds  and  the  interest  that 
will  accrue  thereon  shall  be  paid  out 
of  a fund  to  be  provided  by  the  levy 
and  collection  of  a direct  annual 
tax  upon  all  taxable  property  in  the 
State.  All  state  motor  vehicle  regis- 
tration fees,  license  taxes  or  taxes 
authorised  by  law  on  motor  vehicles 
(except  the  property  tax  on  motor 
vehicles  and  state  license  fees  or 
taxes  on  motor  vehicle  common  carriers) 
and  also  all  state  taxes  on  the  sale 
or  use  of  motor  vehicle  fuels  authorised 
by  law,  leas  the  expense  of  the  col- 
lection of  such  registration  fees  and 
license  taxes  on  motor  vehicle  and 
taxes  on  the  sale  or  use  of  motor  ve- 
hicle fuels  and  less  also  the  cost  of 
maintaining  the  State  Highway  Department 
and  the  State  Highway  Commission  and 
the  cost  of  administering  and  enforcing 
any  state  motor  vehicle  law  or  traffic 
regulation  shall,  after  the  Issuance 
of  any  of  said  bonds  and  so  long  as 
any  of  said  bonds  herein  authorized 
remain  unpaid,  be  and  stand  appropri- 
ated without  legislative  action,  to 
the  payment  of  the  principal  and  inter- 
est of  the  said  bonds  and  for  that  pur- 
pose shall  be  credited  to  the  State 
Road  Bond  Interest  and  Sinking  Fund 
provided  by  law.  I£  in  any  year  there 
should  be  any  balance  in  the  State 
&oad  £ond  Interest  ond^lnklng  Fund 
beyond  fehe  requirements  of  the  next 


purposes:  to  complete  end  widen  or 
otherwise  improve . and  maintain  the 


state  system  of  or  ima 
highways  as  des  ignat""" 


. construct,  and  mainta 


hereinafter  provided,  supolemen 


state  highways  and  bridges  in  each 


county  of  the  State,  in  addition 
those  state  highways 
lgnaled  an3 


law.  and  to  acouire  materials  therefor. 


r purposes  and  con- 


tingencies 


to  t 

o7  °uch 


The  9th  paragraph  of  the  amendment  reads  as  follows 


Hon*  Maurice  Hoffman 


4 


June  26,  1 ''35. 


"in  order  to  connect  state  h'rhwor/s 
as  designated  and  Laid  oui  un^er 
existing  lew  with  other  such  highways 
or  with  highways  In  adjoining  states, 
and  also  in  order  to  facilitate  and 
expedite  the  movement  of  throv..  h 
traffic,  the  State  Highway  Commis- 
sion Is  he reby  auT horT s ed  ann ^ empow- 
ered to  locate,  construct,  and  main- 
tain from  tke  funds  herein  provided 
for  construction  of  primary  and 
secondly  highways  and  f rorr.  the  State 
Road  Lund.  highways  and  b rldf  eg  r.ot 
exceeding  In  the  ag> regale  three  kun- 
dre  i (£T0)  miles  as  a r>nrT  of  snd ‘ to 
be  added  to  the  said  state  highway 
system.  ' ancT  from  such  funJs"th  lata 
tlghway  Commission  la  hereby  also 
authorised  and  empowered  to  locate, 
construct,  and  maintain  highways  and 
bridges  in  state  parka,  now  or  here- 
after established, and  connect  the  same 
with  the  primary  or  secondary  highways 
of  the  State*" 

Article  IV,  Section  44a  of  the  Missouri  Constitution, 
which  we  refer  to  as  "the  Amendment,"  was  submitted  to  the 
people  by  initiative  petition  snd  adopted  at  the  Qeneral 
Election  held  November  6,  1929*  Said  Amendment  repeals 
the  preexisting  Section  44a*  It  enacts  In  lieu  thereof 
a new  section  which  authorises  the  Qeneral  Assembly  to 
issue  4156,000,000*00  worth  of  tate  Bonds,  which  la 
.76,0^0,000*00  in  addition  to  the  60,000,000*00  authorised 
to  be  Issued  un  er  the  repealed  preexisting  Constitutional 
Amendment  • 

■e  have  not  quoted  the  whole  Amendment,  as  It  exists 
today,  but  we  do  state  that  after  the  people,  by  their 
vote  authorised  the  Issuance  of  said  bonds,  for  the  pur- 
pose of  "locating,  establishing,  acquiring,  constructing, 
widening  snd  improving  hard  surfaced  public  highways  In 
the  State"  for  the  purpose  of  "locating  and  constructing 
bridges  across  the  rivers  and  watsrs  of  the  State,  and  of 
the  participation  In  the  constructing  of  toll  free  interstate 
bridges"  the  peoole  then  proceeded  to  authorise  the  sale 
of  the  said  (75,000,000*00  additional  bonds,  the  proceeds 
to  be  expended  under  the  direction  and  supervision  of  tha 
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State  Highway  Commission  ‘or  the  purposes  underscored 
In  the  Constitution  above  appearing  In  paragraph  4. 

Lastly,  the  people  by  said  oaragraph  oroceeded  to  authorize 
the  retirement  of  said  bonds  from  the  proceeds  received 
from  license  tags,  etc.,  to  be  placed  in  a sacred  fund 
to  be  known  as  a State  Hoad  bond  Interest  and  Sinking  1-und. 

As  we  understand  your  request  you  want  to  know  whether 
or  not  any  balance  in  the  State  Hoad  bond  Interest  and 
Sinking  Fund,  beyond  the  requirement  of  the  next  succeed- 
ing calendar  year,  for  Interest  and  sinking  fund  of  the 
said  bonds,  which  has  teen  duly  transferred  and  credited 
to  the  State  Hoad  Fund  to  be  expended  under  the  direction 
of  the  State  Highway  Commission  can  legally  be  used  in  es- 
tablishing a "traffic  relief  road  between  Savannah  and  Stl 
Joseph"  by  virtue  of  the  provisions  of  the  4th  paragraph 
of  Section  44a  of  the  Constitution  which  authorizes  the 
use  of  money  in  the  State  Road  Fund  "to  connect  and  main- 
tain other  state  highways  and  bridges,  and  to  widen  or 
otherwise  improve  existing  state  highways  and  bridges  in 
the  congested  traffic  areas  adjacent  to  the  cities  of  St. 
Louis  and  Kansas  City;". 

In  the  case  of  State  ex  rel.  Russell  v.  State  Highway 
Commission,  42  S.  V.  (2d)  196;  328  Mo.  942,  the  Supreme 
Court  had  under  consideration  an  original  proceeding  In 
mandamus  wherein  Russell  wished  to  compel  thd  Highway  Com- 
mission to  consider  a petition  presented  to  the  Commission 
for  widening  of  U.  S.  Highway  No.  40  within  the  corporate 
limits  of  Kansas  City,  at  the  expense  of  the  State  from 
State  funds  credited  to  the  State  Road  rund.  The  Court 
took  occasion  to  construe  all  of  Section  44a,  Article  IV 
of  the  Missouri  Constitution,  and  to  apoly  Its  construction 
to  the  problem  before  them.  On  page  952  of  the  Missouri 
Report  the  Court  saids 

"The  fourth  paragraph  names  the  sources 
of  revenue  from  which  the  principal 
and  interest  due  on  the  bonds  shall  be 
oaid,  including  certain  fees,  licenses 
and  taxes  less  the  expense  of  collection 
and  the  cost  of  maintaining  the  State 
Highway  Department  and  State  Highway 
Commission,  etc.  This  net  revenue 
above  the  annual  requirements  for  in- 
terest and  sinking  fund  for  the  bonds 
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is  to  be  credited  to  the  State  Hoad 
Fund  ’to  be  administered  and  expended 
under  the  direction  and  supervision 
of  the  State  Highway  Commission  for 
the  following  purposes:  * * * * it 
seems  the  proceeds  from  the  bond 
issue  are  to  be  used  only  for  con- 
struction and  improvement  work,  and 
to  reimburse  counties,  etc.,  for  high- 
ways taken  over,  whereas  moneys  de- 
rived from  the  specified  revenue  sources 
above  the  requirements  for  paying  off 
the  bond  issue  may  be  used  for  those 
purposes  and  for  maintenance  as  well. 

See  Sections  8144-8148,  hevised  Statutes 
1929." 

On  pa*|e  953  the  Court  said: 

"The  ninth  paragraph  figures  large  in 
this  controversy.  It  is  as  follows: 

1 In  order  to  connect  state  highways 
as  designate!  and  laid  out  under  ex- 
isting law  with  other  such  highways 
or  with  highways  in  adjoining  states, 
and  also  in  order  to  facilitate  and 
expedite  the  movement  of  through 
traffic,  the  State  Highway  Commission 
is  hereby  authorized  and  empowered  to 
locate,  construct,  and  maintain  from 
the  funds  herein  provided  for  con- 
struction of  primary  and  secondary 
highways  and  from  the  State  Hoad 
Fund,  highways  and  bridges  not  exceed- 
ing in  the  aggregate  three  hundred 
(300)  miles  as  a part  of  and  to  be 
added  to  the  said  state  highway  system, 
and  from  such  funds  the  State  Highway 
Commission  is  hereby  also  authorized 
and  empowered  to  locate,  construct,  and 
maintain  highways  and  bridges  in  state 
parks,  now  or  hereafter  established, 
and  connect  the  same  with  the  primary 
or  secondary  highways  of  the  State.  ’ " 

On  page  954  the  Court,  after  summarizing  the  words  of  the 

amendment,  said: 
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may 


establishment 


to  those  atat 
Joalgnated  an 


In  providing  for  *traf 
roada  In  congested  area 


showa.  the 


const itutlona 


asaea 


The  location  and  construct! 


On  page  962  the  Court  said: 

for  "traffic  relief 1 


he  amendment 


er  ex- 
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in  referring  to  the  state  hli.hray 
system  it  is  carefully  described  as 
the  iT"FTxn  ’designated  and  laid  out 
under  existing  law* 1 

"On  the  other  hand,  when  it  comes  to 
the  ecb-nult  audition  to  tT5o  system 
tkerc  TeT  no  such  limi teflon.  The 
sole  condition  Imposed  is  that  Ikosc 
roa5s~shail  be  built  in  order  to  con- 
nect highways  ji  the  state  syatTm^wTth 
other  such  highways  or  with  highways 
In  adjoining  states,  end  also  in  order 
to~  facilitate  and  expedite  the  movement 
Q;  through  trafi lc*  As  to  the  latt  er 
objective  "if  must  have  been  in  con- 
templation that  one  of  the  greatest 
obstructions  to  the  movement  of  through 
traffic  is  congestion;  and  that  this 
condition  would  be  encountered  in  and 
entering  these  two  cities*  Indeed, 
the  amendment  takes  notice  of  it  by 
providing  for  traffic  relief  roads 
in  the  'congested*  areas  adjacent  there- 
to* And  yet,  as  we  say,  there  is  no 
word  of  restriction  in  this  paragraph 
against  building  such  roads  inside 
the  corporate  limits  of  Kansas  City 
and  St*  Louis,  notwithstanding  the 
framers  of  the  section  were  meticulous 
in  that  regard  in  the  other  clauses* 

The  language  of  the  '300-mile'  para- 
graph being  without  exception  and  for 
a paramount  and  definitely  stated 
purpose  which  we  know  may  be  served  by 
road  construction  within  these  munici- 
pal areas,  it  would  do  violence  to  the 
amendment  to  read  into  It  a proviso 
excluding  them,  or  to  say  the  omission 
of  such  limitation  was  through  over- 
sight* 

"Respondent  insists  that  if  it  had 
been  the  intention  to  facilitate  the 
movement  of  through  traffic  Inside 
the  two  cities  by  relieving  against 
congestion,  that  concept  would  have 
been  covered  in  the  'traffic  relief' 
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clauses  Instead  of  limiting  the  latter 
to  areas  ’adjacent’  to  the  cities* 

That  might  have  been  done,  tut  the 
traffic  relief  provisions  allow  both 
new  construction  and  the  improvement 
of  existing  roads,  and  they  contain 
no  express  limitation  as  to  mileage, 
whereas  the  paragraph  under  consider- 
ation authorises  only  new  construction 
and  holds  it  to  a maximum  of  300  miles 
for  the  whole  State.  These  limitations 
may  have  teen  in  mind*  It  may  be  sug- 
gest ad  further  that  if  it  was  the  in- 
tention to  speed  up  through  traffic 
by  relieving  congestion,  why  did  the 
300-aile  clause  provide  only  for  build- 
ing new  roads  instead  of  allowing  also 
the  widening  and  improving  of  exist- 
ing roads,  as  was  done  in  the  ’traffic 
relief  clause?  ' We  do  not  know;  it 
may  have  been  intended  to  construct 
a few  separate  roads  for  through  traffic*" 

On  page  963  the  Court  said  of  the  9th  paragraph  of  the 

Amendment: 


"We  find  it  unnecessary  to  decide  the 
qu-  stlon  further  than  to  say  we  think 
the  paragraph  states  two  separate 
purposes,  (1)  to  connect  highways 
and  (2)  to  facilitate  the  movement  of 
through  t raffle*" 

On  page  965  the  Court  said: 

"but  while,  as  is  held  in  the  fore- 
going part  of  this  opinion,  there  is 
nothing  in  the  '300  mile’  orovlaion 
of  the  constitutional  amendment  for- 
bidding the  building  of  highways  into 
the  corporate  limits  of  St*  Louis  and 
Kansas  City  for  the  special  purnoses 
mentioned  in  that  clause,*  * » *•  So, 
also,  with  the  300  miles  of  roads,  the 
Commission  may  'locate  (and)  construct' 
them  as  an  addition  to  the  designated 
system*  In  our  opinion  this  clearly 
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contemplates  only  the  building  of 
new  roads  adding  mileage  to  tha 
state  system,  and  not  the  widening 
of  existing  roads*" 


CONCLUSION. 


V»'e  are  of  the  opinion  that  a traffic  relief  road 
between  Savannah  and  St.  Joseph  does  not  come  within  the 
provisions  of  the  4th  paragraoh  of  the  Constitutional 
Amendment,  supra,  suggested  by  you,  namely,  "to  construct 
and  maintain  other  highways  and  bridges,".  As  said  quo- 
tation must  be  construed  with  the  whole  amendment  and  when 
so  construed,  said  quotation,  as  it  relates  to  road  con- 
struction, merely  authorizes  the  construction  of  other 
(new)  ~tate  highways  and  bridges,  and  the  widening  or 
otherwise  Improving  existing  State  highways  and  bridges 
in  the  congested  traffic  areas  adjacent  to  the  cities  of 
St.  Louis  and  Kansas  City.  State  ex  rel.  Russell  v. 

State  Highway  Commission,  supra,  page  9£2. 

Our  conclusion,  hereinabove  set  out,  was  predicated 
on  the  premises  contained  in  your  letter,  which  only  con- 
cerned ParagraDh  4 of  the  Constitutional  Amendment,  supra. 
However,  we  do  not  wish  to  be  understood  as  holding  that 
a traffic  relief  road  may  not  be  constructed  between 
Savannah  and  St.  Joseph.  However,  If  such  Is  done,  it 
must  be  by  virtue  of  Paragraph  9 of  said  Amendment,  pro- 
vided, of  course,  the  three  hundred  miles  of  such  addi- 
tional traffic  relief  roads  have  not  already  teen  Included 
In  the  S^-ate  Highway  system. 

We  suggest  this  to  yo  so  tha4^  inquiry  may  be  con- 
ducted to  determine  if  the  road  may  be  obtained  by  virtue 
of  the  9th  Paragraph. 


Respectfully  submitted 


ADOHOV1.D: 


WM.  ORR  SAWytRS 

Assistant  Attorney  General. 


JOH#  W.  HOi  r i.lAN,  Jr. 
(Acting)  Attorney  General. 


1 . 

COUNTY  CLERKS:  COUNTY  DEPUTIES: 


Salaries  of  County  Clerk*  and 
hi 8 deputy  in  Counties  having 
a population  of  7,500  and  less 
than  10,000  persons. 


Hon.  W.  R.  J.  Hushes 
Prosecuting  Attorney 
Iron  County 
Ironton,  Missouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter 
wherein  you  state  in  oart  as  follows: 

"The  County  Court  of  Iron  County  asks 
□e  to  secure  the  ooinlon  of  your  office 
ae  to  the  leaning  of  Section  11811,  Laws 
of  1933,  cage  370  wherein  is  found  the 
following: 

"•In  counties  having  a copulation  of 
7,500  and  less  than  10,000  nersons, 
the  olerks  shall  be  allowed  to  retain 
$1100.00  for  themselves,  and  shall  be 
allowed  to  nay  for  deputies  and  as- 
sistants 1900.00! 

"The  question  is  whether  the  County 
Court,  which  by  Section  11680,  1920, 
Statutes  oust  approve  the  deouty,  is 
empowered  to  fix  the  salary  of  said 
deputy  or  deputies  at  anything  less 
than  ,$900.00  ner  annua.  In  other 
words  has  the  County  Court  as  :nuch 
control  over  the  deputies  and  their 
salaries  in  its  own  oourt  as  Laws  of 
1?33  «rive  it  in  regard  to  Circuit 
01  ericas  denut ies? 

"I  note  that  Seotion  11810,  1929,  says: 

"'The  oounty  court  shall  at  eaoh  regular 
session  examine  such  statement,  and  may 
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examine  any  person  as  to  the  truth  of 
sa.ae  and  allow  &11  necessary  clerk  or 
deputy  hire,  not  to  exceed  the  a ipu-Tf 
allowed  In  the  next  succeeding  section 
of  this  chapter  for  deputies  or  assist- 
ants, etc.' 

"This  section  would  indioat e to  me  that 
the  county  court  does  control  the  purse 
strings  of  the  county  even  so  far  as 
deputies  to  the  county  olerk  are  con- 
cerned. From  the  standpoint  of  reason 
It  would  seem  that  the  county  court  which 
Is  responsible  for  the  proper  expenditure 
of  the  revenue  of  the  county  should  have 
as  much  discretion  in  the  matter  of  salary 
for  a deputy  in  its  own  court  where  it 
can  Judge  the  necessity  for  extra  help 
with  some  degree  of  aocuracy  as  it  is  per- 
mitted in  the  matter  of  a deputy  for  the 
circuit  court  vlth  whose  work  it  is  more 
or  less  unfamiliar. 

"Ours  is  a very  poor  county  and  just  now 
we  are  having  a fight  for  our  existence. 
The  question  of  how  rnuoh  must  be  spent 
for  deputy  county  clerk  hire  becomes 
therefore  an  important  one.  If  we  can 
reduce  such  salary  it  will  nean  much  to 
our  welfare  as  a county  this  year." 


He  believe  you  will  find  your  question  fully  answered 
by  a ruling  of  this  department  directed  to  Honorable  F.  M. 
Brady,  Prosecuting  Attorney,  Benton  Oounty,  Warsaw,  Missouri, 
dated  January  23,  1935,  and  signed  by  Roy  ^.cKittriok,  Attorney 
General,  and  Ufat.  Orr  Sawyers,  Assistant  Attorney  General,  a 
copy  of  which  is  herewith  enclosed. 


You  will  note  that  although  the  opinion  above  referred 
;o  deal 8 with  the  salaries  of  Oounty  Clerks  and  their  deputies 
!.n  oo unties  having  more  than  eleven  thousand  five  hundred 
’11,500}  persons  and  less  than  twelve  thousand  five  hundred 
12,500)  persons,  yet  the  language  therein  contained,  aside 
from  the  numbers  and  amounts  referred  to  is  the  same  as  that 
part  of  the  section  which  provides  for  the  salary  of  Oounty 
Clerks  and  their  deputies  in  oounties  having  a population  of 
seven  thousand  five  hundred  (7,500)  and  less  than  ten  thousand 
(10,000)  persons. 
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The  language  la  identical  In  the  following  form: 

■•••  the  clerks  shall  be  allowed 

to  retain  **•  for  themselves,  and 
shall  be  allowed  to  pay  for  depu- 
ties and  assistants  •••.* 


You  call  our  attention  to  Seotion  11810,  H.  3.  Uo. 

1929,  whioh  provides  in  part  as  follows: 

"*•••  The  county  court  shall  at 
each  regular  session  examine  such 
statement,  and  may  examine  any 
person  as  to  the  truth  of  the  same, 
and  allow  all  necessary  cleric  or 
deputy  hire,  not  exceeding  the 
amount  allowed  in  the  next  succeed- 
ing seotion  of  this  chapter  for 
deputies  or  assistants,  ••••.• 


The  county  court  is  responsible  for  the  proper  ex- 
penditure of  the  revenue  of  the  county,  but  we  are  of  the 
opinion  that  the  above  set  out  section  is  designed  merely 
to  prevent  the  County  Clerk  from  exceeding  the  amount  al- 
lowed him  to  be  retained  for  deputy  hire  under  Section  11811, 
R.  3.  Mo.  1929. 


Respectfully  submitted, 


James  L.  HornBostel 
Assistant  Attorney  General 

APPROVED: 


TTUT  UcKlTT'JUJK 

Attorney  General. 
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CIRCUIT  CLERK: 


April  1,  1935 


...r . Charles  iiuckstep 
Deputy  Clrc  It  Clerk 
Lincoln  County 
Troy,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter 
of  recent  date  requesting  an  opinion  from  this  office, 
which  reads  as  follows: 

M1  at  writing  you  relative  to  fees 
In  the  Circut  Clerk* s off Ice, those 
made  from  the  change  of  venuo  cases, 
clerk* s fees.  When  1 came  into  this 
office  In  1927,  I wrote  to  the  attor- 
ney general  of  the  State  as  to  foes 
accruing  from  C.  of  V*  cases,  and 
asked  him  If  the  clerk’s  had  a right 
to  the  clerk’s  fees  or  not.  He  advised 
me  that  the  several  clerks  of  the  State 
had  a right  to  take  the  fees  as  It  was 
extra  work,  and  of  course  having  his 
statement  of  this,  I used  them  feeling 
I was  doing  right.  Then  again  when 
the  new  Attorney  General  came  In,  Mr, 

Gentry,  I also  asked  his  advice  re- 
garding these  fees  and  he  said  he 
deemed  them  due  the  several  clerks  on 
account  of  the  extra  work,  and  from 
his  statement  also  I keep  the  change 
of  venuo  fees  of  the  Clerk,  Now  since 
the  auditors  have  been  here  they  in- 
form me  that  you  have  ruled  they  have 
no  right  to  keep  them,  I would  just 
like  to  ask  you  this,  where  am  I now 
regardin  these  f3es.  If  I had  not 
been  advised  it  was  all  right  and  they 


Circuit  Clerk  not  entitled  to 
change  of  venue  fees  prior  to 
Monday  in  January,  1935, 

Circuit  Clerk  is  allowed  to  retain 
change  of  venue  fees,  in  addition  to 
other  fees  allowed  him  under  Section 
11786  Laws  of  1933. 


retain 

first 
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were  duo  mo,  I would  have  turned  thorn 
Into  the  County  iroasuror,  but  feeling 
I was  doln  the  right  thing,  I kept 
them.  Now  what  am  I to  do.  I have  had  bo 
much  bad  luck  In  the  past  two  years  and 
losing  my  wife  last  October, sure  has 
hit  ne  hard,  and  now  to  o back  and  dig 
this  amount  up  for  the  past  8 yoars,sure 
will  be  a hard  blow  on  me.  Advlpe  me  If 
you  oloase  what  I car.  do,  and  who  can  1 
depend  uoon  to  have  things  right  from 
now  on  for  kr.  Hardesty,  who  is  the 
Clerk  now,  and  1 am  his  deputy.  I snail 
await  your  advice.  1 will  add  that  the 
attorneys  advised  that  these  fees  were 
due  mo  too,  and  that  all  the  clerks 
ahead  of  me  kept  the  C.  of  V.  fees. 

With  best  wlsne8  to  you,  I am.  ' 


This  office,  Ln  an  opinion  given  to  Honorable 
Forrest  Smith,  -tate  auditor,  Jefferson  City ssa  uri , 
under  date  of  February  28,  1935*  ruled  that  a circuit 
clerk,  prior  ^o  the  first  Monday  ln  January  1935,  was  not 
entitled  to  retain,  ln  addition  to  the  salary  allowed  him 
under  the  provisions  of  Section  11786  H.  S.  So.  1929,  fees 
earned  In  cases  03  change  of  venue  from  other  counties. 

Said  opinion  was  si  mad /by  Carl  C.  Ablngton,  i aslatant 
Attorney  General  and  approved  by  Attorney  General  Roy 
cKlttrlck.  ) A copy  of  said  opinion  Is  lnclosod  for  your 
information. 

Prior  to  the  first  Monday  ln  January,  the  circuit 
clerk  was  paid  a salary  for  his  services,  under  the  provis- 
ions of  Sections  11786  and  11815,  H.  S.  do.  1929.  Said 
sections  have  been  repealed  and  superseded  by  Section  11786 
Laws  of  xiseourl  1933,  which  reads  ln  part  as  follows: 

"The  aggregate  amount  of  fees  that  any 
clerk  of  the  Circuit  Court  under  Articles 
2 and  3 of  this  Chapter  shall  be  allowed 
to  retain  for  any  one  year*s  service  shall 
not  ln  any  case  exceed  the  amount  herein- 
after set  outj  *****  * 

provided,  further,  that  clerks  of  the 
Circuit  Court  shall  be  allowed  to  retain 
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In  addition  to  the  fees  allowed  under 
this  section*  all  fees  earned  by  them 
In  cases  of  change  of  venus  from  o*her 
counties;  provided,  further,  that, un- 
til the  expiration  of  tueir  present 
terms  of  office,  the  persons  holding 
the  offices  of  Circuit  Clerks  shall  be 
paid  in  the  same  manner  and  to  the  same 
extent  as  now  provided  by  law.'1 


the  above  section  Is  plain  and  unambiguous  and 
provides  that  u circuit  clerk  Is  allowed  to  retain,  as 
compensation  for  one  year*s  service,  the  fees  earned  by 
him  durln  raid  year,  not  to  exceed  the  amount  specified 
in  raid  section.  In  addition  thereto,  he  is  allowed  to 
retain  all  fees  earned  by  him  in  cases  of  change  of  venue 
from  other  counties,  in  view  of  the  above  It  Is  the 
opinion  of  this  office  that  a circuit  clerk  Is  allowed 
to  retain,  for  one  year'?  services,  the  fees  earned  cy  him 
during  said  year,  not  to  exceed  the  amount  specified  in 
Section  1178d  iawb  of  h'ssourl  1933,  and.  In  addition 
thereto,  he  is  allowed  to  retain  all  fees  earned  by  him 
In  cases  of  chan  *9  of  venue  from  other  counties. 

You  mention  In  your  letter  how  hard  It  would  be 
for  you  to  pay  omck  the  cnange  of  venue  fees  retained  by 
you  for  the  past  eicrht  years,  F or  your  Information  we  call 
your  attention  to  the  statute  of  limitations  applicable  to 
your  case,  same  being  Section  663  h.  S.  ho.  1929,  which 
roads  as  follows* 

" <lthln  three  years*  First,  an 
action  against  a sheriff,  coroner 
or  other  officer,  upon  a liability 
incurred  by  the  doing  of  an  act  In 
his  official  capacity  and  In  virtue 
of  his  office,  or  by  the  omission 
of  an  official  duty,  including  the 
non-payment  of  money,  collected  upon 
an  execution  or  otherwise;  second, 
an  action  upon  a statute  for  a penalty 
or  forfeiture,  where  the  action  is 
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given  to  the  party  aggrieved,  or  to 
such  party  and  the  state." 


In  view  of  the  above.  It  Is  the  opinion  of  this 
office  that  an  act’ on  to  recover  change  of  venue  fees  re- 
tained by  you  more  than  three  years  before  the  conmence- 
raent  of  an  action  to  recover  same,  would  be  tarred  by  the 
above  statute  of  limitations. 


Yours  very  truly. 


James  L.  Homoostel 
assistant  Attorney  General 


i.rrROV  ;Dj 


Au?  iicKlT/RM 

Attorney  General 
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HsMTE  TIARY:  ) Money  deposited  in  fund  for  convict s carnot 
CONVICTS'  FUND:  ) be  diverted  to  any  other  use  without  consent 

of  convict  or  by  court  action. 


S'1 

ay  6,  1955. 


don.  s.  B.  dun  ter 
Chairman 

lepartment  of  enal  institutions 
Jefferson  City.  Yiesouri 


./ear  .vr.  dun  ter: 


This  is  to  acknowlea  e your  letter  as  follows: 

"jn  the  night  of  r.pril  17,  1953, 
a trusty  at  the  iissouri  Training 
ichool,  Soonville,  burglarized 
the  commissary  there,  stole  about 

46.00  and  some  clothing,  and  then 
escaped.  hen  apprehended,  he  was 
tried  in  the  Circuit  Court  of 
Cooper  County  and  sentenced  to  the 
Penitentiary. 

at  the  ti.r.e  this  inmate  escaped 
from  the  Training  school,  he  had 

10.01  on  deposit  in  his  account. 

Now  he  is  ask  in-,  that  the  -.10.01 

be  forwarded  to  him  at  the  Peniten- 
tiary, where  he  Is  confined. 

The  ^e  al  ^.oard  would  like  to  be 
advised  as  to  whether  or  not  the 
deposit  of  10.01  may  be  retained 
by  the  raining  school  and  ap  lied 
as  a partial  replacement  of  the 
money  stolen  from  the  co  r.trlssary . w 

yroa  the  facts  stated  in  your  letter  we  understand 
that  an  inmate  at  the  Soonville  ifaining  School  deposited 

10.01  with  some  official  of  the  Training  school,  such 


Hon.  S.  B.  Hunter 


-2- 


ay  6,  1935 


money  being  held  in  trust  and  for  the  use  of  the  inmate;  and 
owing  to  the  fact  that  the  inmate  stole  some  money  and 
escaped  it  1"  sought  to  an  ly  the  money  he  had  on  deposit 
to  the  payment  of  money  stolen. 

In  our  opinion  the  $10.01  belongs  to  the  inmate  and 
cannot  oe  taken  from  him  except  by  due  process  of  law.  "Due 
process  of  law"  means  by  consent  of  the  convict, or,  second, 
by  court  action,  namely,  obtaining  Judgment  and  execution. 

If  the  $10.01  is  arbitrarily  taken  from  the  inmate,  it 
will  be  in  violation  to  the  Constitution  of  Missouri, 
particularly  Section  30,  Article  II,  which  provides: 

"That  no  person  shall  be  deprived  of 
life,  liberty  or  property  without 
due  process  of  law." 


Therefore,  since  this  money  is  the  property  of  the 
convict,  the  holder  of  such  is  merely  acting  in  the  capacity 
as  trustee  far  the  benefit  of  the  cestui  que  trust  (convict) 
and  such  trustee  is  held  liable  for  the  safe -keeping  of 
said  money.  It  follows  that  the  money  is  subject  to  the 
wishes  and  disposal  of  the  convict  unless  it  is  taken  from 
hir  by  due  process  of  law. 


Yours  vory  truly. 


James  L.  Hornbostel 
assistant  Attorney -General 


A Pm  QYEDi 


R -Y  Me  Kit  KICK 

Attorney- General 


JLIUEG 


The  election  and  number  of  Justices  of  the  Peace  should 
be  governed  by  Sections  12268  and  12269,  and  Section 
2136  R.  S.  Mo.  1929  does  not  apply  to  the  election  of 
Justices  of  the  Peace  in  counties  having  township  or- 
ganization.  


May  10,  1935 


Honorable  (ilen  Huddleston 
Prosecuting  Attorney 
Carrollton,  Missouri 


Dear  U lr * 


This  Department  is  in  receipt  of  your  letter 
of  April  12  requesting  an  opinion  based  on  the  follow- 
ing facts* 

" You  will  find  inclosed  sample  ballots 
of  tie  township  election  held  in  Carroll 
County,  Missouri  .arch  26th, 1935, the 
ballots  were  printed  on  separate  pieces 
of  paper  Just  like  the  samples  that  are 
Inclosed. 

A 8 you  no  doubt  know  Carroll  County  is 
lander  Township  organisation,  and  there- 
fore, I do  nof  think  section  2136,  H.  S. 

-o.  1929  would  have  anythin  to  do  with 
the  number  of  Justices  to  be  elected  in 
Carrollton  township.  If  you  need  any 
addlt’onal  information,  please,  let  me 
know  at  once  and  I will  be  glad  to  send 
to  you  as  I am  anxious  to  gat  your 
opinion  on  this  question  as  soon  as 
possible .” 


Carroll  County  being  under  township  organization, 
the  election  of  township  officers  is  authorized  under 
Section  12268,  which  is  as  follows* 
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’’There  shall  be  chosen  at  the  biennial 
election  In  each  township  one  trustee, 
who  shall  be  ex  officio  treasurer  of  the 
township,  one  township  collector, and 
one  township  clerk,  who  shall  be  ex  officio 
township  assessor,  one  constable,  two 
members  of  the  board , and  two  Justices 
of  the  peace:  Provided,  the  same  persons 
may  be  elected  members  of  the  board  and 
Justices  of  the  peace,  at  the  same  election, 
and  hold  both  offices;  also  the  same  per- 
son may  be  elected  constable  and  collector 
at  the  sa->e  election  and  hold  both  offices 
at  the  same  time,  by  taking  the  proper 
oath  of  9ach  office  and  giving  the  bond 
required  by  law." 


The  following  section,  12269,  provides  for  an 
additional  Justice  and  Is  as  follows: 

"In  all  townships  having  a population 
of  over  two  thousand  Inhabitants,  It 
shall  be  lawful  for  the  qualified 
voters  thereof  to  elect  an  additional 
Justice  of  the  peace  for  every  two 
thousand  Inhabitants  until  the  popu- 
lation reaches  six  thousand,  after 
which  the  number  of  Justices  snail  r.ot 
be  Increased,  h Id  additional  Justices 
s ail  be  elected  and  commissioned  and 
shall  have  the  so  e powers  and  perform 
like  duties  as  other  Justices  of  the 
peace  have  and  perform  by  law.” 


You  do  not  state  In  your  letter  the  population 
of  the  township.  oy  the  terms  of  Section  12268  every 
township  should  elect  two  Justices  of  the  peace.  If 
the  township  In  question  contains  more  than  two  thousand 
Inhabitants  then  an  additional  Justice  may  be  elected 
until  the  population  roaches  six  thousand. 


honorable  Ulen 
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lection  2156  neviaed  statutes  allseourl  1929, 
mentioned  In  your  letter.  Is  under  Chapter  9 of  Article 
VII,  the  title  of  the  Chapter  bsln  ” Courts  not  of 
Record  - Justice  CourtP  - Organization  and  Procedure. H 

In  the  case  of  State  ex  rel.  v.  fowlos  136  xo. 
376,  which  related  to  the  appointment  of  an  additional 
justice  of  the  peace  in  howell  County,  the  court  said: 

"An  additional  justice  of  the  peace 
to  which  a town  or  city  of  over  two 
thousand  Inhabitants  nay  be  entitled, 
under  Revised  statutes,  16o&,  section 
6090,  is  a township  officer  rove  mad 
by  the  general  law  relating  to  justices 
of  the  peace." 


The  legislature  has  nassed  special  laws  and 
chapters  r-  latlnr  to  elections  and  the  government  in 
counties  under  township  organization.  In  conducting 
the  election,  faction  12270  states, 

"Said  township  election  shall  in 
all  things  conform  to  the  general 
law  concerning  elections  for  state 
and  county  officers,  so  far  as  the 
sa-.e  1 8 consistent  with  the  pro- 
visions of  tills  chapter." 


CONCLUSION 


•e  are  of  the  opinion  that  the  manner  of  choosing 
justices  of  the  peace  should  be  governed  according  to  the 
terms  of  faction  12268  and  section  12269,  In  Carroll  County, 
and  that  f ection  2136  has  no  applicability  to  the  election 
of  the  Justices  and  does  not  apply  to  the  number  of  the 
Justlcee  of  the  peace.  As  to  whether  or  not  the  town- 
ship in  question  Is  entitled  to  three  Justices,  as  stated 
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before,  we  can  not  answer  this  question  for  the  reason 
that  you  failed  to  state  the  population  of  the  town- 
ship in  question. 


Ksspectf ully  submitted. 


OLiLIVHR  'A  . HOL 

Assistant  Attorney  General 


APPROV  : 


HdY-'.chiTTRnJz — 

Attorney  General. 
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HECOtiDIa  or  DE£D3 : 


Not  entitled  to  any  fee  for  recording  figure 
in  c>  deed;  entitled  to  ten  cents  for  every 
hundred  words  for  recording  acknowledgments. 


«p.y  11,  1935 


Hon.  Duffy  J.  Hudnall 
Clerk  of  the  Circuit  Court 
Scotland  County 
Memphis,  Missouri 


Dear  3ir: 


This  will  acknowledge  recelot  of  your  letter 
of  recent  date  requesting  an  opinion  from  this  office 
which  readB  as  follows: 

"*ould  like  to  know  whether  to  count 
figures  in  oountlng  the  number  of 
words  when  charging  for  copying  deeds 
or  certified  copies.  Doe6  each  figure 
count  as  a word? 

"What  should  be  charged  for  extra  ac- 
Knowledgme.xt  b attached  to  a deed  when 
it  is  recorded.  Some  of  our  attorneys 
say  extra  acknowledgments  are  25#  each 
and  some  say  it  is  io#  peT  hundred 
words." 


Section  11804,  R.  3.  Ho,  1999f  provides  what  fees 
the  recorder  is  allowed  for  his  service  and  reads  as  fol- 
1 iws : 

"Recorders  shall  be  allowed  fees  for 
their  services  as  follows: 

" For  recording  every  deed  of  (or) 
instrument,  for  every  hundred 

words $.10 

In  addition  to  the  aoove  fee 
for  recording  deeds,  they 
shall  be  allowed  for  record- 
ing every  such  instrument  re- 
lating to  real  estate,  a fee 
of  ten  cents,  as  a oomnensatlon 
for  making  and  preserving  direct 
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and  inverted  indexes  to  every 
book  containing  deeds  affect- 
ing  real  estate. 

For  every  certificate  and 

seal .50 


Section  11547,  R.  S.  ko.  1939,  provides  the  manner 
of  recording  deeds  ana  makes  it  the  duty  of  the  Recorder 
to  record  the  acknowledgments,  written  on  or  under  the  same. 
Said  section  is  in  art  as  follows: 

"The  recorder  shall  record,  without 
delay,  every  deed,  mortgage,  convey- 
ance, deed  of  trust,  bond,  commission 
or  other  wrltir.j  delivered  to  him  for 
record,  with  the  acknowledgment . •••• 
written  on  or  under  thee-me,  ••*•,  in 
the  order  of  time  when  the  sane  shall 
have  been  delivered  fo-  record,  by 
writing  them  word  for  word,  in  a fair 
hand,  ••••." 


9ectlon  3101,  H.  9.  Mo.  1939,  provides  hat  a Recorder 
is  entitled  to  ten  cents  for  every  hundred  words  for  furnish- 
ing a certified  copy  of  a chattel  mortgage  filed  in  his  of- 
fice. Said  section  reeds: 

"Every  such  recorder  of  deeds  shall 
be  entitled  to  receive  for  certified 
copies  of  such  instruments  eo  filed 
as  aforesaid,  when  requested  to  furnish 
the  same,  for  every  one  hundred  word6, 
ten  cents;  and  in  everyff.se  where  a 
oopy  of  the  Instrument  shall  have  been 
filed  at  the  request  of  the  mortgagee 
or  assigns  holding  the  original,  euch 
recorder  shall  certify  on  the  back  of 
such  original  that  a true  copy  there- 
of has  been  filed,  giving  date, for 
which  servloe  such  recorder  shall  be 
eititled  to  a fee  of  ten  cents." 


I. 

If  we  understand  your  first  question  clearly,  you 
desire  to  know  what  fees  you  are  entitled  to  for  recording 

deeds  and  for  furnishing  certified  conies  of  said  deeds. 
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Under  the  provisions  of  Section  11804,  su^ra,  a 
recorder  of  deed?  Is  allowed  for  recording  every  deed  or 
Inetruraent,  for  every  hundred  words,  ten  oente.  It  will  be 
noted  that  the  statute  does  not  specifically  allow  ny  fee 
for  recording  figures.  Many  statutes  allow  a fee  for  cony- 
in.;  both  words  and  figures.  For  Instance,  Section  3°48, 

R.  9.  Mo.  1929,  allows  a recorder  for  transcribing  the 
reoords,  when  ordered  ;.y  the  county  court  to  do  so,  to  such 
ooifioensatlon  as  may  be  allowed  by  the  county  court  not  to 
exceed  eight  oents  for  every  hundred  words  and  figures.  Section 
11563,  . 3*  Mo.  1929,  allows  a recorder  ten  oents  for  every 

hundred  words  and  figures  for  oopylng  a new  abstract  and  Index 
of  the  record,  when  ordered  by  ti.e  court  to  do  so.  Since  the 
Legislature  allows  a fee  for  copying  figures  as  well  as  words 
under  Sections  3248  and  11563,  suora,  but  fails  to  allow  any 
fee  for  recording  figures  under  Section  11804,  it  le  evident 
that  they  did  not  Intend  that  a recorder  should  Teoeive  a fee 
for  recording  figures. 


The  right  of  a public  officer  to  fees  is  derived  from 
the  statutes.  He  is  entitled  to  no  fess  for  services  unless 
the  statute  gives  it  and  when  the  statute  falls  to  provide 
a fee  for  services,  he  is  required  to  perform  as  a public 
officer,  he  has  no  claim  on  the  State  for  compensation  there- 
for. Gammon  v.  Lafayette  County,  76  )Jo.  675;  Williams 
Charlton  County,  85  Mo.  645. 


Under  the  provisions  of  Section  3101,  suora,  a recorder 
1 8 allowade  fee  of  ten  oents  for  every  hundred  words  for  furnish- 
ing a certified  copy  of  a chattel  mortgage  filed  in  his  offloe. 


Under  the  provisions  of  Section  11804,  supra,  a record- 
er is  entitled  to  a fee  of  fifty  cents  for  every  certificate 
and  seal.  .Ve  find  no  statute  requiring  him  to  copy  a deed  that 
is  to  be  oertifled  oy  him  or  allow  him  any  fee  for  doing  so. 

He,  of  course,  is  entitled  to  a fee  of  fifty  cents  for  certify- 
ing and  affixing  his  seal  to  said  deed. 


In  view  of  the  above,  it  is  the  opinion  of  this  depart- 
ment that  a recorder  of  deeds  is  entitled, for  recording  every 
deed  or  instrument,  to  a fee  of  ten  cents  for  every  hundred 
words  but  is  not  entitled  to  any  fee  for  recording  figures; 
that  a recorder  is  entitled  to  fifty  cents  for  certifying  to 
and  affixing  his  seal  to  any  instrument,  but  that  the  statute 
does  not  make  it  his  duty  to  copy  the  instrument  to  be  certified 
or  allow  him  any  fee  therefor  exeeot  in  the  case  of  a certified 
copy  of  a chattel  mortgage  for  which  he  le  entitled  to  a fee 
of  ten  oents  for  every  hundred  words. 
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II. 


Seotion  11547,  R.  9.  Uo.  ^939,  makes  It  the  duty  of 
the  reoorder  to  record  without  delay  every  deed,  Mortgage  . 
conveyance,  deed  of  trust,  bond,  commission,  or  other  writing 
delivered  to  him  for  recording  with  the  acknowledgments  written 
on  or  under  the  sajae. 


Section  11804,  R.  3.  Uo.  1989,  allows  him,  as  com- 
pensation for  recording  every  deed,  a fee  of  ten  cents  for 
every  hundred  words  although  the  statute  makes  it  his  duty  to 
record  the  acknowledgment  as  well  as  the  deed,  no  extra  com- 
pensation is  allowed  therefor,  except  for  the  additional  words 
oont  ined  in  the  acknowledgments. 


fie  are  therefore  of  the  opinion  that  a recorder  is 
only  entitled  to  ten  cents  for  every  hundred  words  for  record- 
ing all  acknowledgments  contained  in  any  deed. 


Yours  very  truly. 


J.  S.  TAYLOR 

Assistant  Attorney-General. 

APPROVED: 


"oy  .-cm?  m — 

Attorney-General . 
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ASSESSORS  - Compensation  for  attending  meetings  Called  by 
State  Tax  Commission. 


June  11,  1055 


Honor n le  ",  J.  ‘Huffman 
iTosecutlng  Attorney 
right  County 
Hartillle,  Missouri 


^ar  blr: 


He  have  your  request  of  May  23,  1935  for 
an  opinion,  which  request  is  as  follows t 

"I  would  appreciate  It  very  much  If  you 
will  send  me  your  lnter->r«!  ntion  of  - era- 
graph  14  of  ectlon  9854,  Revised  Statutes, 
1929* 

"The  County  Court  of  this  county  take  the 
position  that  the  township  assessors  * re 
only  entitled  to  their  necessary  ex  ensos 
when  celled  to  the  coins ty  se^.t  to  meet 
with  the  of  iclr,l  of  the  . tnte  Tax  Com- 
mission as  they  did  In  this  county  some 
few  days  ago.  However,  the  assessors  clr. im 
mile  ge  and  per  dle-s  of  v5*00  for  the  time 
spent**' 


i.'  Ince  yo  >r  opinion  calls  for  e construction  of 
ubclvlolon  14  of  ectlon  9854,  . ^o.  1329,  one  since 

that  section  ce-ls  with  two  olrssea  of  officers,  namely, 
"county  assessors’*  and  "township  assessors**,  onch  will  be 
consldcre  ae:ar-tely. 


I. 

CCURTY  tZ-  U:  OKI:, 

The  norllcable  portion  of  the  statute  to  county  r g- 
sersors  roods  as  follows: 


Honorable  !f«  J#  uf  non 


n 


"The  commission  is  empowered  to  cnll  a 
group  mooting  of  two  or  rore  assessors 
st  such  tine  and  ploce  as  It  may  designs  to, 
duo  notice  of  which  shall  be  given  by  the 
con  .is  a ion:  » * For  attending  such  meetings 
assessors  shell  bo  allowed  a per  diem  of 
five  dollars  for  the  time  actually  spent, 
including  coming  to  and  returning  from 
such  meeting,  ami  their  roilrond  fore 
necessarily  spent  In  going  to  nnd  roturnlng 
from  said  annual  meeting#  * * " 


The  term  "assessor"  la  defined  In  -action  9S76, 
If#  S#  Vo#  1929  as  follows: 

"The  term  •nsseasor1  or  Assessors, 1 wherever 
used  in  this  chapter,  shall  be  held  to  morn 
and  refer  to  county,  township,  city,  town 
or  latrict  r ssossors,  r_s  the  c«3o  may  re- 
quire# ’’ 


It  is,  therefore,  the  opinion  of  this  of: Ice  thnt 
county  assessors,  Tinder  the  above  and  foregoing  statute,  are 
entitled  to  a per  diem  of  «5#00  per  day  for  attending  such 
meetings  when  colleu  by  the  State  T»x  ^o  mission,  together 
with  rnilrom  transports t Ion  both  w ys. 


II. 


TOtVbHIf  A. -i. 


. 


The  appllcn  le  portion  of  the  statute  to  township 
caseoaora  reads  os  follows: 

" <*  * i'ftOVIDLD,  in  counties  under  township 
organisation  the  eoanisa'on  shall  cnll  a 
meeting  of  the  township  assessors  at  the 
county  sent  of  sold  county  at  which  meeting 
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a re  resentntlve  of  tho  commission  shall 
bo  present;  and  provided  further,  the  town- 
ship assessors  shell  receive  no  c parens  at  ion 
other  than  their  necessary  expenses  in 
attending  said  meet'r  • • " 


Statutory  terns  with  reference  io  coaismsatlon 
•1  re  to  e strictly  construed,  r.nd  the  following  excerpt 
om  State  ex  rel*  • nt  arson,  152  Mo*  App*  £64,  l*c* 
263  Is  a terse  statement  of  the  rule: 


r-The  rule  Is  well  settled  that  a public 
officer  cannot  demand  any  compensation  for 
his  services  not  specifically  allowed  by 
ststitte,  f-nd  that  statutes  providing  such 
com  ensatlon  mat  be  strictly  construed,' 


I urthermore , ar  of  cer  In  Missouri  is  presumed 
to  render  hla  services  grrtultoualy  unless  some  specific 
statutory  authorization  is  found  for  the  payment  of  such 
services*  King  v*  Hlverland  Levy  District,  276  . »• 

195,  l.c*  196  (1926). 

It  Is,  therefore,  the  opinion  of  this  office  th^t 
township  Assessors  are  not  entitled  to  a per  diem  for  at- 
tending group  meeting#  at  the  county  sent  called  by  the  State 

Tax  Com.-.Isslon* 


Respectfully  submitted. 


FK/'NKLIN  . R . 3A  N 

i>ss!stnnt  Attorney  0*nerrl 

•I  ftOV-L  I 


John  w.  h-pf"  mi  *’ j Jr* 

Acting  Attorney  Oenernl* 

FKRlFE 


^Tlui  OF  iuEHCHaNTS : Poultry  company  buying  from  farmers,  fattening 
tnea  and  shipoing  in  car  lots  is  a merchant  within  the  meaning  of  dec. 
10099  R.d.  1929;  likewise  grain  elevators  operating  in  3ame  manner. 


t->7 


August  7,  1935. 


Hon.  Glen  W.  Huddleston, 
Prosecuting  Attorney, 
Carroll  County, 
Carrollton,  Mo* 


Dear  dir: 


This  department  is  in  receipt  of  your  letter 
of  august  2 wherein  you  make  the  following  request  for  an 
opinion: 


NPlease  send  me  an  opinion  as 
to  whether  or  not  the  following 
firms  are  subject  to  assessment 
on  their  property  for  merchants 
tax. 

"The  dtamper  Poultry  Co.  buys 
poultry  from  the  farmers  and 
poultry  dealers  here  in  Carroll 
County  and  fattens  them,  and  then 
ships  this  poultry,  in  oar  load 
lots,  to  market.  The  company 
contends  that  as  it  does  not  sell 
any  of  this  poultry  at  retail 
here  in  Carroll  County,  it  is  not 
a merchant  within  the  meaning  and 
definition  of  the  Mo.  statutes  of 
1929,  and  therefore,  should  not 
be  assessed  for  merchant's  tax  on 
this  poultry. 

"I  would,  also,  like  to  have  an 
opinion  as  to  whether  or  not  grain 
elevators  are  subject  to  assessment 
for  merchant's  tax  on  the  grain  which 
they  buy  in  small  quantities  and 
ship  to  market  in  car  load  lots. 

It  is  their  contention  that  they  are 
wholesalers  in  regard  to  this  grain 
that  is  shipped  in  car  load  lots, 
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and  therefore,  are  not  subject  to 
assessment  on  it  for  the  merchants 
tax." 


The  question  of  whether  or  not  the  stamper  Poultry  Co. 
and  the  grain  merchants  of  Carroll  County  are  merchants  within 
the  meaning  of  the  law  may  be  treated  together,  as  they  appear 
to  be  in  the  same  position  insofar  as  the  merchants  tax  may 
apply. 


oec.  10075,  H.vi.  Mo.  1929  declares  certain  persons 
to  be  merchants,  as  follows: 

"Ewery  person,  corporation 
or  copartnership  of  persons, 
who  shall  deal  in  the  selling 
of  goods,  wares  and  merchandise, 
including  clocks,  at  any  store, 
stand  or  place  occupied  for 
that  purpose,  is  declared  to  be 
a merchant." 

In  the  case  of  otate  of  Missouri  ▼.  Tfhittaker,  33  Mo. 

457,  it  was  held  that  one  who  manufactures  and  sells  is  a 
mercnant. 

In  the  case  of  Kansas  City  v.  Brewing  Co.,  98  Mo.  App. 

590,  it  was  held  that  it  is  a mixed  question  of  law  and  fact 
as  to  whether  or  not  a manufacturer  is  a merchant. 

Section  10099,  R.3.  Mo.  1929  construes  the  term  "merchant” 
as  follows: 

"The  term  ’merchant1,  as  used 
in  this  article,  shall  be  con- 
strued to  Include  all  merchants, 
commission  merchants,  grocers, 
manufacturer  and  dealers  in 
drugs  and  medicines,  except 
physicians  for  medicines  used 
in  their  practice  whether  trading 
as  wholesale  or  retail 
dealers.” 

In  the  case  of  Campbell  Baking  Co.  City  of  Harrison- 
Tills,  50  F.  (2d)  l.c.  675  Sections  10075  and  10099,  supra, 
and  numerous  definitions  of  "merchants"  are  discussed.  The 
Court  said: 
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"’Merchants  of  all  kinds*  is  a 
broad  designation.  There  is  a 
statutory  definition  of  merchant 
(Hot.  ot.  Mo.  1929,  3ec.  10075 
and  section  10099),  which  is  as 
follows : 

* * * 

"This  definition  is  in  a taxing 
statute,  but  it  is  part  of  a 
statute  having  to  do  with  an  ad 
valorem  property  tax  on  the  amount 
of  *all  goods,  wares  and  merchan- 
dise which  they  may  have  in  their 
possession  or  under  their  control* 
(section  10077),  and  the  license 
required  is  purely  to  aid  in  procuring 
the  property  tax — the  fee  therefor 
is  nominal,  being  but  50  cents 
(section  10086).  A necessity  for 
an  ad  valorem  tax  of  this  character 
would  be  the  location  within  the 
state  of  the  goods  taxed.  This  is 
not  necessarily  a definition  of 
’merchants  of  all  kinds*,  as  used 
in  section  7046,  which  relates 
only  to  license  or  privilege  taxes. 

As  applied  to  privilege  taxes,  the 
term  is  defined  as  'one  making  a 
business  of  buying  and  selling 
commodities;  a trafficker;  a 
trader.*  secondary  meaning:  'One 
who  carries  on  a retail  business' 
(Viquesney  v.  Kansas  City,  505  Mo. 

488,  498,  266  d.V.  700,  705),  and 
by  this  court  as  'persons  engaged 
in  the  business  of  buying  and 
selling  merchandise  or  other  personal 
property  in  the  usual  course  of 
trade*.  (Union  County  Hat.  Bank  v. 
Ozan  Lumber  Co.  (C.C.a.)  179  T. 

710,  715.)  Appellant  sells  bread 
within  the  City  of  Harrisonville 
and  would  therefore  seem  to  be  a 
merchant,  because  it  is  'one  making 
a business  of  * * * selling  commo- 
dities' (bread)  and  one  'engaged 
in  the  business  of  * * * selling 
merchandise  or  other  personal  property 
in  the  usual  course  of  trade.'  Also 
see  City  of  Kansas  v.  Vi nd quest,  36 
Mo.  App.  584.  Appellant  contends  it 
is  simply  a manufacturer.  But  a 
manufacturer  may,  as  to  the  articles 
made  by  him  become  a merchant  when  he 
sells  them.'' 


, 1935. 


Bon.  Glen  W.  Huddleston 


August  7,  1935. 


Further  definitions,  and  the  construction  of  said 
sections,  are  contained  in  the  same  decision  in  a dissenting 
opinion  by  Judge  Van  valkenburgh  in  the  following  language 
(l.c.  676): 


"In  the  first  opinion  of  this 
court,  the  expression  'merchants 
of  all  kinds'  contained  in  lec- 
tion 7046,  Rev.  St.  Mo.  1929, 
granting  power  to  cities  of  the 
fourth  class  to  levy  license 
taxes,  was  held  to  be  a designa- 
tion sufficient  to  include 
appellant,  and  to  satisfy  the 
requirements  of  section  7287, 

Hew.  at.  Mo.  1919.  On  rehearing, 
counsel  for  appellee,  while 
seeking  to  sustain  this  classi- 
fication on  the  theory  of  ejusdem 
generis  (rejected,  as  the  majority 
opinion  correctly  holds,  by  con- 
trolling decisions  of  the  Missouri 
Supreme  Court)  in  brief  and  argument 
placed  greater  dependence  upon 
the  contention  that  appellee  was 
a peddler  as  specially  designated 
in  section  7046,  Rev.  8I»  Mo. 

The  majority  opinion  holds  that 
appellant  is  a merchant,  as  named 
in  the  statute,  and  comes  within 
the  express  terms  of  the  ordinance. 

In  that  opinion,  which  expressly 
holds  that  the  Campbell  Baking 
Company  is  not  a peddler,  appellant 
is  nevertheless  apparently  viewed 
as  an  itinerant  vender  as  defined 
in  Jlnger  Jewing  Machine  Co.  v. 
Brlokell,  233  U.J.  304,  34  J.  Ct. 

493,  58  L.  £d.  974.  The  decision 
of  the  majority  depends  upon  the 
conception  that  appellant  is  a 
merchant  within  the  statutory  des- 
ignation, and  that  its  sales  take 
place  in  Rarrisonville.  The  def- 
inition of  'merchant'  contained  in 
Rev.  Jt.  Mo.  1929  (sections  10075 
and  10099),  which  would  exclude 
appellant,  is  rejected  upon  the 
rather  fine  distinction  drawn  between 
different  kinds  of  taxing  statutes. 
The  general  definition  of  a merchant 
contained  in  the  standard  Dictionary 
is  'a  person  who  buys  and  sells 
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commodl ties  as  a business  and 
for  profit;  especially  one  who 
has  a pleee  of  sale  and  stock  of 
goods;  a trader,  a buyer,  a 
shopkeeper;  a storekeeper.'  This 
does  not  differ  materially  from 
those  definitions  as  applied  to 
privilege  tax  s,  used  by  the 
supreme  Court  of  Missouri  (Viques- 
ney  ▼.  Kansas  City,  305  Mo.  468, 

266  o.W.  700),  and  by  this  court 
(Union  County  National  Bank  v. 

Os&an  Lumber  Co.,  179  F.  710,  715). 

But  none  of  these  definitions 
apply  to  the  business  of  appellant 
as  disclosed  beyond  dispute  by 
this  record,  appellant  is  essen- 
tially a manufacturer.  It  does  not 
buy  and  sell.  It  maintains  no 
stock  of  goods.  It  manufacturers 
upon  orders  of  its  regular  customers, 
and  delivers  those  orders  by  its 
own  vehicles  throughout  its  trade 
territory. " 


CuiMCLlkilOiM 


We  assume,  and  in  fact  you  state  in  your  letter,  that 
these  dealers  maintain  that  they  are  wholesale  merchants  due 
to  the  fact  that  they  do  no  local  retail  business;  therefore, 
in  view  of  the  above  decision  and  the  plain  wording  of  Section 
10099,  supra,  wherein  the  statute  used  the  phrase  ''whether 
trading  as  wholesale  or  retail  dealers",  we  are  of  the  opinion 
that  the  firms  mentioned  in  your  letter  are  merchants  within 
the  meaning  of  the  law  relating  to  taxation  of  merchants, 
Chapter  59,  Article  17,  a.c>.  Mo. 1929. 

You  have  used  the  words  "merchant's  tax';  we  as sum* 
that  you  refer  to  the  above  mentioned  chapter  and  not  to  a 
merchant's  license. 


rteapeotfully  submitted. 


Jtfj.  AoTLJ  : 


0LL1VAB  ¥.  NCL2N, 
Assistant  Attorney  General. 


"ncmLj:,  Tr.; — 

(acting)  Attorney  General. 


FEES:  Circuit  clerk  entitled  to  charge  for  certified  copies 
of  naturalization  papers  and  marriage  licenses. 

V 


October  6,  1925. 


. r.  Virgil  B.  hunt. 
Clerk.,  Circuit  Court, 
Livingston  County, 
Chillicothe,  Missouri* 


j«»r  ~ir: 


This  will  acknowledge  receipt  of  your  letter  which 
is  as  follov/s: 

"I  have  so  romy  requests  for  copies  of 
marriage  license  and  certified  copies 
of  naturalization  papers  to  be  used 
by  persons  applying  for  old  age  pensions 
and  would  like  to  know  If  I »n  permitted 
to  charge  foY  these  copies. " 

section  11785,  R.  B.  1929,  provides  that 

"The  clerks  of  the  several  circuit  courts 
of  this  state  * * * shall  receive  in  all 
civil  proceedings  the  following  fees  for 
their  services: 

• » » 

For  copies  of  records  and  papers. 


for  every  hundred  words * .10 

» + • 

Lor  certificate  and  seal  .50" 


section  11804,  li.  O.  19£9,  provides  that 

Kec orders  shall  be  allowea  fees  for 
their  services  as  follows; 

For  recording  every  deed  of  instru- 
ment, for  every  hundred  words  ....  v .10 
• » * 

For  every  certificate  and  eeal  . ....  .50'’ 


L-Tm  Virgil  B.  Kunt 
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The  naturalization  lews  of  the  federal  Government 
found  at  page  3613  L ..  . 10  9,  provide  that  the  cleric  in 

naturalization  c^aes  shall  charge,  collect,  and  account  for 
certain  feet,  ui  follows: 

"(1)  lor  receiving  and  fillne,  a declara- 
tion Of  intention  and  issuing  a duplicate 
thereof,  *6; 

ior  aicing,  filing  and  docket  lag  a 
petition  for  citizenship,  end  issuing  a 
certificate  of  citizenship  if  the 
issuance  of  such  certificate  is  euthorized 
by  the  court,  and  for  the  final  hearing 
on  the  petition,  ,10." 

• same  naturalization  laws  found  t >age  3017,  ...  8* 
10'’9 , state: 

"It  shall  be  unlawful  for  tny  cleric  of  any 
court  or  hia  cuthcrlzed  deputy  or  as- 
sistant exorcising  Jurisdiction  in 
naturalization  proceedings  , to  de:.iand, 
chart*,  collect,  or  receive  any  other  or 
addltiom.l  fees  or  moneys  in  naturaliza- 
tion proceedings  nave  the  fees  end  moneys 
herein  specified;  and  a violation  of  any 
of  the  provisions  of  this  section  or  any 
part  thereof  ie  declared  to  be  a mls- 
deztetnor  * * 

Section  2979,  R.  S,  1??9 , provides: 

"The  recorder  shall  record  all  marriage 
licenses  issued  in  e well-bound  book 
kept  for  that  purpose,  with  the  return 
thereon  • • •.* 

Section  1705,  R.  St  19:9,  provides: 

"The  record  books  of  marriages  to  be 
kept  by  the  respective  recorders,  in 
pun  ounce  of  the  provisions  of  law, 
and  copies  thereof,  certified  by  the 
recorder  under  his  official  seal, 
shall  be  evidence  in  all  courts.  ** 


lt . hunt 
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In  the  cone  of  ~>tate  ex  rel.  v.  .>oard  of  «ollce  Com- 
missioners, 106  *_o.  App«  9b,  1.  c.  104,  It  Is  ;tated: 

Mnfc  contended  by  the  appellant,  on  officer 
of  tho  court  olalmlag  fees  for  services 
auat  be  able  to  put  hir  finder  on  tome 
statute  expressly  t Hoeing  the  fee  he 
cl&iii3,  end  if  he  is  unable  to  do  so 
he  It  not  entitled  to  the  fees.  (Citing 
cnees.)  /cad  it  ie  else  true  that  statutes 
regulating  costs  should  be  strictly  con- 
strued. But  it  is  equally  true  that  the 
Legislature  has  provided  compensation  In 
the  way  of  fees  to  the  clerics  of  the  cir- 
cuit courts  for  cervices  which  the  lrw 
requires  thee.  to  reader  and  when  it 
appears  they  have  rendered  euch  services 
they  ought  not  to  be  deprived  of  the  foes 
allowed  for  like  services  because  the 
extraordinsry  and  particular  procedure 
in  which  the  services  were  rendered  is 
not  specifically  named  in  the  statute. " 

It  will  be  noted  that  the  Federal  statutes  havine  to 
do  with  the  feee  tfc^t  the  clerk  of  the  court  nay  charge  in 
naturalization  proceedings  limit  > nd  fix  the  amount  of  fees 
that  may  be  charged  for  services  therein,  but  that  la  quite  a 
different  uestion  or  subject-matter  from  your  inquiry,  which 
we  construe  to  be,  are  you  ue  circuit  cleric  and  ex-officio 
recorder  of  deeds  entitled  to  charge  a fee  for  furnishing  to 
another  at  his  request  a certified  copy  of  naturalization  papers 
or  records  on  file  in  your  office?  The  Federal  statute  does 
not  pretend  to  regulate  the  fees  that  you  in  your  official 
capacity  may  charge  for  furnishing  certified  copies  of  records 
of  your  office.  It  merely  defines  the  nrour.t  of  fees  that  may 
be  charged  by  the  cleric  of  the  court  in  which  the  naturalization 
proceedings  ta^e  place  for  the  services  performed  by  that  cleric 
in  the  process  of  the  naturalization  of  the  «lien. 

section  11768,  k.  S.  19;  9,  by  its  ter:or  defines  the 
fees  that  the  clerk  of  the  circuit  court  shall  charge  "in  all 
civil  proceedings •* 

From  an  examination  of  the  statutes,  ve  have  not  found 
a statute  in  terms  requiring  the  circuit  cleric,  as  a part  of 
the  performance  of  his  official  duties,  to  furnish  certified 
copies  of  naturalization  papers,  nor  requiring  the  recorder  or 
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circuit  cleric  and  ex-officio  reoorder  to  furnish  certified 
copies  of  marriage  licensee.  It  would  teem  that  the  law 
contempl-.tes  that  they  are  the  logical  parties  to  furnish 
certified  copies  If  and  when  the  seine  are  furnished  because 
they  have  charge  of  the  records  thereof,  but  it  appears  to 
us  as  um easonvble  that  they  should  be  required  under  the 
present  statutory  law  to  furnish  certified  copies  of  either 
naturalization  papers  or  rcarriste  licensee  without  compensa- 
tion therefor.  If  they  were  so  required  to  lurnish  them,  then 
their  time  might  be  entirely  ta&en  up  by  some  person  or  persons 
who  ordered  from  or  esiced  them  to  furnish  i-uch  certified  copies. 
There  would  be  nothing  to  prevent  one  perron  from  going  into 
the  cleric's  office  and  ordering  a certified  copy  o.  each  of 
those  papers  on  file  in  the  office.  It  appears  to  be  the 
logical  view  that  tuoh  an  officer  in  furnishing  certified 
copier  of  .carriage  licenses  or  m.t uralizutlon  papers  ; cte  in 
his  individual  capacity  and  is  entitled  to  a reasonable  com- 
pensation for  the  services  he  performs  in  so  furnishing  rueh 
certified  copies.  The  statute  above  quoted  hloh  prescribes 
the  rate  of  commentation  that  the  official  shill  receive 
for  the  performance  of  the  duties  set  forth  by  said  statute 
would  sec. . to  be  a reasonable  measure  of  the  fair  value  and 
worth  of  the  compensation  that  such  a cleru  vould  be  entitled 
to  for  furnishing  certified  copies  of  naturalization  mpere 
or  marriage  certificates. 


Cu:*,LUolflM 

It  is  our  opinion  that  the  section  above  ruoted  in  the 
naturalization  lawn  does  not  apply  with  reference  to  fixing  or 
affecting  the  fees  that  may  be  charged  by  the  circuit  cleric  In 
furnishing  cert If lad  copies  of  naturalization  paper- , end  further 
that  the  cleric  in  furnishln  -uch  certified  copies  of  naturaliza- 
tion papers  or  In  furnishln  certified  copies  of  marriage 
certificates  is  entitled  to  oharge  therefor  at  the  rate  of  10/  per 
one  hundred  wordB  thereof  plus  50/  for  affixing  hin  certificate 
thereto. 

Very  truly  your 6, 


Uu.  Ugh  .inTo  Oh  , 

jts  letant  Attorney  Oenerol. 

iilTKOVfflJl 


7usrrriiurrr  •vi*  9 Hr. , 

(acting)  attorney  General. 

HU 


ALIENS: 


Right  to  hold  and  -dspose  of  real  estate  In  Missouri 


Alien  Siamese  subjects  may  own  real  estate  in  Missouri. 


.9* 

\0 

October  9,  1935* 


)f  I L E D 


H norible  Cordell  Hull 
Secretary  of  state 
.vashing ton,  D.  C. 

Le  b92.b2 11/23 

sir  s K 

Your  letter  of  September  19th.  1935.  aodressed 
to  the  Governor  of  Missouri,  relative  to  the  rights  of 
Siamese  subjects  - who  are  Ineligible  to  American  citizen- 
ship - to  own  land  in  Missouri , has  been  referred  to  this 
department  for  attention. 

In  your  letter  you  request  us  to  f rnish 
excerpts  from  the  laws  of  Missouri,  which  determine 
whether  Siamese  subjects  may  own  or  lease  land  in  the 
State  of  Missouri,  together  with  any  supplemental  infor- 
mation which  may  be  pertinent  to  the  inquiry.  Accordingly, 
we  set  forth  herewith  excerpts  fron  the  Missouri  laws, 
which  are  applicable  tc  the  question,  namely: 

section  313,  revised  Statutes  of  Missouri,  1929: 

"In  making  title  by  descent,  it 
shall  be  no  bar  to  a demandant 
that  arty  uncestor  through  whom 
he  derives  his  descent  from  the 
Intestate  is  or  has  been  an  alien." * 

Chapter  121,  evised  Statutes  of  Missouri.  1929: 

. S "sec.  14011  .—Aliens  shall  be 
capable  of  acquiring,  by  devise 
or  descent,  real  estate  in  this 
state,  and  of  holding,  devising 
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or  alienating  the  same,  and 
shall  Incur  the  like  duties 
and  liabilities  in  relation 
thereto  as  if  they  vere  citizens 
of  the  nited  States  and  resi- 
dents of  this  state, 

\<v  "Sec.  14012.— Any  female  born  in 
the  United  States,  owning  real 
estate  or  any  interest  therein 
in  this  state,  who  shall  marry 
an  alien  and  reside  in  a foreign 
country,  may,  at  any  time,  not- 
withstanding s -ch  marriage  or 
residence,  convey  suoh  real 
estate,  or  any  Interest  therein, 
oy  deed,  or  may  at  any  time 
devise  the  same  by  last  will: 
Provided,  the  same  be  done  in 
either  case  in  conformity  with 
the  gen  ral  laws  of  this  state 
concerning  the  conveyance  of 
real  eetate  by  deed  and  the  mak- 
ing of  wills. 

"Sec,  14013,—  It  s all  be  unlaw- 
ful far  any  person  or  persons  not 
citizens  of  the  united  States, 
or  who  have  not  lawfully  declared 
their  intention  to  become  such 
citizens,  or  for  any  corporation 
not  created  by  or  under  the  laws 
of  the  United  states  or  of  some 
state  or  territory  of  the  united 
States,  to  hereafter  acquire, 
hold  or  own  real  estate  so  here- 
after acquired,  or  any  interest 
therein,  in  this  state,  except 
such  as  may  be  acquired  by  inher- 
itance or  in  good  faith  in  the 
ordinary  course  of  Justice  in  the 
collection  of  debts:  Provided, 
that  th®  prohibition  o T this  sec- 
tion  shall  not  apply  to  cases  in 


• 1935. 
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which  the  right  to  hold  or  dis- 
pose of  landa  in  the  United  States 
is  secured  by  existing  treaties  to 
the  citizens  or  subjects  of  foreign 
countries;  which  rights , so  far  as 
they  may  exist  by  force  of  any 
such  treaty,  shall  continue  to 
exist  so  long  as  such  treaties  are 
in  force,  and  no  longer* 

zvV  "Sec.  14014.— No  corporation  or 

V * association,  more  than  twenty  per 

centum  of  the  stoek  of  which  is  or 
may  oe  owned  by  any  person  or 
persona,  corporation  or  corpora- 
tions. association  or  associations, 
not  citizens  of  the  United  States, 
shall  hereafter  aoqulre  or  hold 
or  own  any  real  estate  hereafter 
acquired  in  this  states  provided, 
that  nothing  contained  in  this 
chapter  shall  be  construed  to  for- 
bid any  person  or  corporation 
from  acquiring  an  interest  in  any 
real  estate  in  thi:  state  as 
cestui  que  trust  or  mortgagee  in 
any  deed  of  trust  or  mortgage 
taken  in  good  faith  to  secure  the 
repayment  of  any  money  lent  upon 
such  real  estate  and  Interest 
thereon,  nor  as  assignee  of  such 
c«tul  que  trust  or  mortgagee,  nor 
"tc  foroid  the  "person  or  corpora- 
tion lending  such  money  or  becom- 
ing such  assignee  from  purchasing 
such  real  estate  at  its  sale  upon 
foreclosure  of  said  deed  of  trust 
or  mortgage,  when  the  amount  for 
which  such  property  is  sold  at 
said  sale  does  not  exceed  the 
amount  due  under  said  deed  of  trust 
or  mortgage  at  the  time  of  such 
sale  and  the  costs  of  such  fore- 
closure: Provided,  however . that 
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all  right,  title  or  interest 
acquired  by  such  person  or  corpora- 
tion at  such  sale  or  foreclosure 
shall  be  forfeited  to  the  state  of 
Missouri  unle  s such  person  or 
corporation  shall  in  good  filth 
sell  all  of  such  right,  title  and 
interest  to  a citizen  of  the  united 
States,  within  six  years  after  the 
person  or  corporation  so  purchasing 
at  such  sale  or  foreclosure  shall 
have  held  the  possession  of  such 
real  estate  according  to  the  inter- 
est purchased  or  acquired  by  him 
or  it  at  such  sale  or  foreclosure. 

//>V'  "dec.  14015.— All  property  acquired, 
held  or  owned  in  violation  of  the 
provisions  of  this  chapter  shall  be 
forfeited  to  the  state  of  Missouri, 
and  it  shall  be  the  duty  of  the 
attorney-general,  or  circuit  or 
prosecuting  attorney  of  the  proper 
city  or  county,  to  enforce  every 
such  forfeiture  by  bill  in  equity 
or  other  proper  process,  .aid  in 
any  suit  or  proceeding  that  nay  be 
commenced  to  enforce  the  provisions 
of  this  chapter,  it  shall  be  the 
duty  of  the  court  to  determine  the 
very  right  of  the  matter  without 
regard  to  matters  of  form,  joinder 
of  parties,  multifariousness,  or 
other  matters  not  affecting  the 
substantial  rights,  either  of  the 
state  or  of  the  parties  concerned, 
in  any  such  proceeding  arising  out 
of  the  matters  in  this  chapter 
mentioned.” 

..hat  is  now  Section  14011  became  the  law  of 
Missouri  in  1872,  and  in  1895  Section  14013  was  enacted 
restricting  the  right  of  aliens  to  own  lands  in  Missouri. 
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The  Supreme  Court  of  Missouri  In  the  case  of  Pembroke  v. 
Huston*  180  Mo.  627*  1.  c.  539*  had  this  to  say  relative 
to  the se  sections: 

"The  right  of  an  alien  to  acquire 
and  hold  real  estate  has  been  the 
subject  of  legislation  in  this 
State*  from  time  to  time*  from  an 
early  date*  the  earlier  statutes 
conferring  qualified  rights  in 
that  respect  upon  him. 

"In  1872  our  General  Assembly 
enacted  that:  ’Allens  shall  be 
capable  of  acquiring*  by  purchase* 
devise  or  descent*  real  estate  in 
this  State*  and  of  holding*  de- 
vising or  alienating  the  sane* 
and  shall  incur  the  like  duties 
and  liabilities  in  relation  there- 
to as  if  they  were  cl tl sens  of  the 
inited  states  and  residents  of  this 
State.  ' That  statute  passed  into 
the  revision  of  1879  as  section 
325  and  Into  that  of  1889  as  sec- 
tion 342*  and  was  the  law  when  the 
plaintiff  acquired  title  to  the 
Nodaway  county  land*  and  was  the 
law  until  1895*  when  the  act  which 
1 8 now  sections  4764-5-6*  above 
quoted*  was  enacted  and  which  was 
the  law  when  the  transactions  in 
question  occurred. 

"The  act  of  1872  repealed  those 
features  of  the  common  law  which 
imposed  disabilities  on  an  alien 
in  respect  of  his  capacity  to 
acquire  and  hold  real  estate. 

Ahile  that  statute  was  in  force 
an  alien  had  as  much  capacity  to 
acquire  and  hold  real  estate  as  a 
citizen  had.  dut  after  an  experi- 
ence of  more  than  twenty  years 
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under  the  operation  of  that 
statute  our  leneral  Assembly 
concluded  to  ohan_;e  the  policy 
of  the  State  in  that  particular. 

"As  the  act  of  1872  had  repealed 
the  common  lav  on  that  point, 
it  was  at  least  doubtful,  under 
section  4177*  Revised  Statutes 
1899,  if  a sere  repeal  of  that 
act  would  restore  the  conn  on  lav, 
even  if  the  Legislature  had  in- 
tended to  restore  it  in  its 
original  form  and  eifect;  it  was, 
therefore,  doubtless  deemed 
necessary  in  order  to  accomplish 
its  purpose  that  the  Legislature 
should  by  affirmative  act  with- 
draw from  the  alien  the  right 
that  had  been  conferred  on  him 
by  the  act  of  1872.  When  the 
Legislature  in  the  act  of  1895  said 
it  shall  be  unlawful  for  an  alien 
to  acquire  land  by  purchase,  it 
did  not  mean  that  an  alien  in  taking 
a deed  to  land  was  to  be  regarded 
as  a lawbreaker  or  one  guilty  of 
an  offense,  but  it  only  meant  that 
the  right  that  had  bem  conferred 
on  him  by  the  act  of  1872  was  with- 
drawn, and  that  the  disabilities 
that  the  common  law  had  formerly 
Imposed  were  now  to  be  Imposed  by 
statute,  except  as  in  the  statute 
Itself  otherwise  provided.  Some 
of  the  words  of  the  statute  give 
plausibility  to  the  contention 
that  title  ean  not  pass  to  the 
alien  at  all,  the  words  being  that 
it  shall  be  unlawful  for  the  alien 
i to  hereafter  acquire, • etc.,  but 
when  those  words  are  taken  with 
the  immediate  context  that  idea 
disappears.  i‘he  language  is  that 
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it  shall  be  unlawful  for  the 
alien  'to  hereafter  acquire* 
hold  or  own  real  e state  so  here- 
after acquired. 1 The  sense  is 
awkardly  expressed;  there  could 
be  'no  real  estate  so  hereafter 
acquired'  if  we  give  literal 
meaning  to  that  part  of  the 
sentence  which  says  that  it  shall 
be  unlawful  'to  hereafter  acquire* 
such  property.  This  meaning  is 
further  shown  by  the  language  in 
the  beginning  of  Section  4766: 

'All  property  acquired*  held  or 
owned  in  violation  of  the  provisions 
of  this  chapter  shall  be  forfeited 
to  the  State  of  Missouri*'  etc. 

That  is  an  express  recognition  that 
real  estate  slight  be  acquired  by  an 
alien  after  the  passage  of  the  act* 
but  that  whenever  the  State  called 
for  it  the  alien  ahould  surrender 
it.  That  is  just  what  the  co  raon 
law  was  on  that  subject. 

The  act  of  1895  was  Intended  to 
reinstate  the  co  non  law  on  the 
subject  of  the  acquiring  by  pur- 
chase of  real  estate  by  an  alien; 
under  that  statute  an  alien  can  take 
by  purchase  a defeasible  title  and 
hold  it  subject  to  the  same  condi- 
tions that  the  co  non  law  imposed. * 


From  the  above  and  foregoing  statutes  and  the 
above  case  construing  same,  it  is  our  conclusion  that 
alien  Siamese  subjects  - who  are  ineligible  to  American 
citizenship  - may  own  and  lease  lands  in  Missouri. 

Section  14015 , F.  3.  Mo..  1929*  quoted  above, 
imposes  the  same  conditions  on  the  alien  in  the  ownership 
of  lands  as  was  Imposed  by  the  common  law*  that  is*  he  has 
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a defeasible  estate  subject  to  forfeiture  only  b„  the 
attorney -general*  or  circuit  or  prosecuting  attorney 
of  the  proper  city  or  county,  to  enfo  ce  such  forfei- 
ture. The  proviso  in  Section  14015,  R.  3.  To. , 192S, 
recognizes  ana  reaffirm  the  supreme  treity -making 
powers  of  the  united  states  government,  securing  to 
aliens  the  right  to  hold  or  dispose  of  lands  in  the 
United  States  as  such  treaty  so  provides. 

It  is  our  opinion,  therefore,  that  Siamese 
subjects,  although  they  are  ineligible  to  American 
citizenship,  yet  have  the  ri0ht  to  hold  and  dispose  of 
lmds  in  Missouri,  subject  to  forfeiture  by  the  State, 
and  subject  to  the  treaty-making  powers  of  the  United 
States  government. 


Verv.  truly  *ours. 


COVELL  R.  HEWITT 

Assistant  Attorney-General 


APPHOV  D: 


Attorney-General 
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SCHOOLS:  County  Superintendent  must  pay  for  clerical  hire 

under  Sec.  9467  from  his  ovra  funds.  Couni  7 Court 
pays  for  necessary  printing. 
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Honorable  C len  • Huddleston, 
* rosei  ttorney, 

Carrollton,  isouri. 


FILED 


e»-.r  ~ir: 


.4©  are  in  receipt  of  your  inquiry  of  October  C, 
193b,  which  is  oe  follows: 

"jo  m years  bco  the  question  arose  ns 
how  greeter  economy  could  be  effected 
in  the  office  of  the  County  superintend* 
unt  In  the  printing  of  taeteriaie  neces* 
scry  for  the  conduct  of  the  office.  At 
this  ti.,e,  the  printing  work  wue  sent 
to  a public  stenographer  for  mliueograph- 
lag  end  s part  of  it  was  sent  to  the 
loc  1 prlntin,  co^-snies. 

‘in  order  to  offect  e saving,  the  Co  inty 
Court  purchuseu  s mimeograph  jr.ohlne  and 
allovei  the  County  superintendent  the 
;rivile(.e  of  securing  eon*  one  to  cone  to 
the  off’ce  and  do  the  work  there  nt  a 
flat  rate  of  so  much  per  .x>nth,  by  this 
plan  a savings  wae  effected  amount  in*,  to 
from  50,.  to  75v  of  the  cost  of  the  work 
which  wue  eent  out, 

"•<hen  the  audit  of  Carroll  County  wae 
:i&de  sever*  1 months  ago,  the  auditor 
etnted:  'It  If  claimed  that  thle  >30,00 

-er  rxmth  is  t llowed  for  ciultlgTaph  work 
and  the  amount  is  paid  as  a salary  and 
in  many  instances  ae  in  shown  on  the 
warrant  register  as  clerk  hire”  and  it 
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is  noted  that  this  employee  does  clerical 
wor»*  Including  the  writing  of  letters, 
answering  the  telephone,  end  otherwise 
^rforuin^  the  duties  of  a general  clerk; 

In  the  office.  This  salary wee 

approved  end  ordered  paid  by  the  County 
Court  in  violation  of  section  9467.  It 
is  recommended  th.  t the  expense  of  this 
office  be  ao  arranged  that  the  amount 
paid  will  not  exceed  the  amount  allowed 
under  -.action  9467  ft*  . lseourl  lt£t«f 

"In  cons#'  uenoe  of  the  auditorr.  inter** 
pretetlon  the  entire  four  ye*rs  of  pay 
for  such  ideographic  service  la  charted 
personally  to  the  County  superintendent 
even  though  the  warrant e are  written 
directly  to  the  girl  coin  the  work  end 
the  bills  es  sent  in  for  this  rervlco  by 
the  County  superintendent  in  ell  oases 
stated  that  the  services  were  for 
'nlmeo&r* phic  eervioe.' 

"Since  the  entire  sum  of  the  r/joney  paid 
to  tire  girl  for  these  nlneogrephic  ser- 
vices durlm  tho  pnet  four  y eon-  has  been 
chart  ed  agelnct  the  County  superintendent 
he  Is  planning  to  abandon  the  -'olfcy  of 
keepinr  a girl  in  the  office  to  do  this 
work  nnd  will  Bend  the  work  out  ns  pro- 
vided in  . ertlon  9456  11.  . • 1929,  which 
will  Incur  a much  greater  expense  to  the 
county;  since  we  have  on  hands  the  neces- 
sary fcifeeog  ephlc  equipment  for  d ling  suoh 
printing  we  regrot  to  change  book  to  the 
old  plan  of  sending  all  necessary  print- 
ing matter  outside  to  have  it  done. 

"«(111  you  kindly  advise  whether  or  not 
on  arrangement  of  doln^  the  mlueocraphic 
work  in  the  office  of  the  County  superin- 
tendent lo  lllotxl  as  indicated  by  the 
auditor  in  his  report?" 
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uectlon  9456,  u.  i*  i.o.  1929,  in  part,  speaking  o f 
the  duty  of  the  county  court  with  reference  to  supplying 
printing  to  the  county  superintendent,  states  the  following: 


" * * * and  said  county  oourt  shall 
supply  the  superintendent  with  all 
necessary  record  books,  stationery  and 
postage  stamps  for  properly  conducting 
the  business  of  Ms  office,  and  shall 
allow  all  necessary  printing  of  notices 
and  circulars  of  Information,  the  sane 
to  be  paid  for  by  warrant  drawn  upon 
the  county  treasurer. " 

Section  9467,  R.  3.  Lo.  1929,  in  part,  states  the 
following: 


"That  the  county  superintendent  of 
public  schools  shell  be  allowed  out  of 
the  county  treasury  not  to  exceed 
twenty-five  per  cent  of  his  annual 
salary  for  traveling  expenses  and  neces~ 
eery  clerical  assistance,  provided  such 
allowance  shall  not  exceed  three  dollars 
(,3.00)  annually  for  every  teacher  under 
his  Jurisdiction.  Ths  county  court 
shall,  upon  presentation  of  his  bill 
properly  setting  forth  his  actual  ex- 
. pandit urea  for  traveling  expenses  end 
clerical  hire,  drew  a warrant  upon  the 
oounty  treasury  for  the  payment  of 
same. " 

The  statute  appears  to  contemplate  that  the  county 
superintendent  of  schools  may  employ  such  clerical  help  as 
he  desires,  within  the  limitations  of  ^action  9467,  supra, 
the  same  to  be  presented  to  the  county  court,  and  the  bill 
shall  set  forth  the  clerical  hire,  and  thereupon  the  county 
court  shall  draw  a warrant  upon  the  oounty  treasury  for  its 
pf-.yu.ent. 


■e  do  not  find  any  other  section  of  the  law  authorizing 
the  oounty  superintendent  of  public  schools  to  employ  clerics 
than  the  one  above  referred  to. 

Section  9456,  eupra,  appears  to  authorize  the  county 
superintendent  to  have  printed  all  necerrary  notices  and 
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circulars  of  inforiuation  of  his  office,  and  directs  that  the 
same  chull  be  paid  for  by  u v errant  drawn  on  the  county 
treasurer. 


dU.iwl.Joi.  Oh 


Gui*  opinion  is  that  ui  -eoLjruph  work  is  printing, 
and  if  the  wor*  which  was  paid  for  as  inquire^  about  by  you 
was  necessary  printing  of  notices  or  circulars  of  Inforuation, 
and  was  required  in  the  proper  administration  of  said  office 
of  county  superintendent  of  schools,  then  it  should  be  paid 
by  the  county  in  the  .runner  hereebove  set  forth.  If  the 
payments  complained  of  in  the  auditor’s  report  are  for 
clerical  hire,  then  they  i&ust  be  paid  out  under  the  provisions 
of  section  9467,  supra,  and  if  otherwise  paid  out  they  are 
unlawfully  so  paid. 


Yourr  very  truly. 


^TGGN, 

vse latent  attorney  General. 


. • K.. J r., 

(octintj  attorney  General. 
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TAXATION: 


Assessor  only  entitled  to  change  his  assessment  list 
of  ownership  to  the  extent  that  the  "land  list"  kept 
by  the  recorder  shows  the  change.  Ee  may  not  substitute 
other  names,  although  they  be  owners,  if  the  same  are 
not  shown  on  the  recorder's  "land  list". 
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Honorable  B.  L.  Huston, 
County  ttiBoesor, 

.nil  no  County, 

. nr,.'i'<ll , . 1 ; sour i • 


filed 


^cr.r  ^>ir : 


.e  arc  I . receipt  of  your  Inquiry  which  la  as 

follow# : 

"I  would  appreciate  your  opinion  in 
regard  to  a matter  of  Importance  to 
ny  office  rtilch  Is  ft*  follower 

"In  It  illeip-1  for  n$  to  ohongc  tho 
name  of  a real-oatcte  transfer  from 
one  person  to  the  present  owner  after 
the  first  turned  person  has  turned  In 
an  aascecmont  list  which  bearc  all 
property  owned  the  flret  day  of  Juno 
and  including  aald  property  In  elec- 
tion on  hla  list" 

"If  1 can  legally  tar.ke  a ohrnge  on  the 
re?  1 astute  book  eft  car  I era  certain 
that  the  ownership  of  t-hle  property  hea 
changed,  by  writing  In  the  name  of  the 
present  owner  on  aald  ro^l  estate  book 
over  tho  past  o-  Tiers  nve,  then  .my  books 
will  be  tooro  correct  and  will  facilitate 
the  -ork  for  all  offices  so  concerned. 

you  robably  know,  we  aoaeca  thla 
year  for  next  yerre  tax  collections  cn 
therefore  the  real-cat!  te  chan,  oa  thnt 
will  happen  In  the  leantlrae  will  be 
aoveirul  and  If  - can  legally  change  my 
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reel-estate  book  to  conform  to  r.eid 
chengee  ee  they  transpire , !t  will 
keep  my  tcx  records  up  to  dote  end  of 
course  oro  nearly  correct. " 

section  9760,  ..o.  19.-9,  In  part  provides; 

" * * • and  ull  lands  that  can  be 
described  by  numerical  order,  shall 
be  placed  in  the  'land  list',  with  the 
owner's  na^c,  if  xnown,  una  if  not, 
then  the  name  of  the  original  patentee, 
grantee  or  purchaaer  from  the  federal 
gotemuent,  the  state  or  county,  as  the 
cane  ney  be,  oppo* ite  thereto." 

section  9782,  in  rart,  provides: 

"The  'ref  1 estate  book*  shall  contain 
ell  lands  subject  to  assess- ent.  It 
shall  be  In  tabular  form,  with  suitable 
c* -it lone  and  separate  columns.  The 
first  colxaan  e;  nil  contein  the  name  of 
tre  owner  >r  owners,  If  ;cnown;  if  not, 
the  naii.o  of  the  party  who  paid  the  last 
tax;  if  no  tax  has  ever  been  paid,  then 
t a ne-..e  of  the  original  patentee, 
grantee  or  purchaser  from  the  federal 
.ovurnment,  the  state  or  county,  as  the 
cut-e  may  be,  opposite  thereto;  the  second 
column  shall  contuin  the  residence  of 
the  owner;"  the  third  column  shall  con** 
tain  a description  of  the  land,  end  the 
fourth  column  shell  contain  the  actual 
cash  valuation. 

^aid  section  further  provide©  that  then  any  aeraon 
shall  be  the  owner  or  orit.lhul  purchaser  of  land,  the  a&me 
shall  be  easesseu  tp  one  tract,  and  that 

"ruhe  assessor  shall  arrange,  collect 
and  list  ell  lands  owned  by  one  person 
in  the  county,  under  his  name  and  on 
the  sacjB  page,  if  there  be  room  to 
contain  it,  and  if  not,  on  the  next 
end  following  leaf," 
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and  also  provides  Uft  the  nreeaeor  3hell  consolidate  all 
lends  owned  by  one  person  in  a square  or  block  into  one 
tract,  lot,  or  call,  eed  provides  that 

"At  the  close  of  each  of  the  owners' 
lists,  the  assessor  shall  place  all 
tfce  lands  that  appear  to  belong  to  the 
said  owner,  which  cannot  be  properly 
described  by  numerical  order,  as  con- 
templated in  this  section,  which  shall 
be  otherwise  properly  described, 
indicating  the  quantity  and  locution 
thereof,  it  shall  be  the  further  duty 
of  the  assessor,  each  year,  in  cou^ll- 
ingj  the  book  provided  for  e.bove,  to 
procure  the  description*  of  the  land 
and  the  n-...es  of  the  owners  from  the 
book  -;nown  as  and  denominated  'the 
land  list,'  ;ept  by  the  recorder  as 
provided  for  in  tbit  chapter,  carefully 
noting  ni-  accurately  entering  in  their 
proper  plrcee  til  changes  thrt  may  have 
occurred,  either  in  the  n&ues  of  owners 
or  descriptions  of  land  since  the  last 
'real  estate  book'  wee  compiled,  litis 
shall  be  done  each  time  the  'real  estate 
book'  is  compiled." 

section  9764,  providing  thet  the  "land  list"  be  kept 
by  the  county  recorder,  among  other  things,  provides: 

nnie  recorder  shall,  whenever  c.ny  deed 
conveying  the  title  to  reel  estate  in 
the  county  is  left  with  him  for  record, 
before  recording  the  same,  enter  in 
the  blsnx  apace  In  the  'lend  list,' 
opposite  and  next  to  the  description 
of  the  land  so  conveyed,  the  name  of  the 
purchaser  t id  cate  of  purchase,  and  if 
there  bo  any  change  in  the  description 
of  the  land  from  that  already  entered 
In  the  'land  list*,  he  ahull  also  note 
that  variance  by  stating  what  part  or 
parcel  of  the  original  has  been  so 
conveyed*  ■* 
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This  section  also  provides  that  for  failure  to  coolly 
with  its  requirements  In  so  Join*  , the  recorder  shall  be 
liable  on  hie  bond  for  not  lose  than  $25.00  or  more  than 
1 0.00  for  each  neglect  to  enter  said  transfers,  and  provldae 
that  if,  In  siaklng  up  the  "real  ceteta  book",  the  assessor 
finds  that  the  recorder  has  failed  to  do  the  things  above  set 
forth,  he  shall  at  once  notify  the  county  attorney,  who  shall 
forthwith  commence  suit  agulnst  the  recorder  and  his  bondsmen. 

section  9791  provides  that 

"No  assessment  of  property  or  charges 
for  taxes  thereon  shall  be  considered 
ille<>l  on  account  of  any  Informality 
in  .Mixing  the  acsestment,  or  in  the 
tax  lists  * * *.* 

section  9793  provides  that 

"m  h tract  of  land  or  lot  shall  be 
chargeable  with  its  own  taxes,  no 
letter  who  is  the  owner,  nor  in  whose 
name  it  ia  or  was  assessed.  Ihe  assess* 
uent  of  land  cr  lots  In  numerical  order, 
or  by  plats  and  a 'land  list'  in 
alphabetical  order,  as  provMed  by  sec- 
tions 9700  and  9781,  shell  be  deemed 
and  token  in  ell  courts  and  places  to 
impart  notice  to  the  owner  or  owners 
thereof,  whoever  or  whatever  they  may 
be,  thRt  it  is  assessed  and  liable  to 
be  sold  for  taxes,  interest  end  costs 
chargeable  thereon;  and  no  error  or 
omlsr ion  in  regard  to  the  name  of  any 
person,  with  reference  to  any  tract 
of  lend  or  lot,  shall  in  anywise  im- 
pair the  validity  of  the  assessment 
thereof  for  taxes." 

In  the  case  of  ^tate  ex  rel.  Moh.ee  v.  Clemente, 

£01  io.  195,  discussing  the  question  of  assessments,  the 
-u  reme  Court  of  this  state  said,  1.  c.  £00: 

"iieati  and  construed  together  the 
three  sections  seeu  to  mean,  that 
land  shall  be  assessed  in  the  name  of 
the  owner,  if  known;  if  not,  in  the 
naue  of  the  perty  who  paid  the  lest 
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tax;  If  no  tax  has  ever  bean  paid, 
than  In  the  nnue  of  tha  original 
patentee,  etc.,  but  each  tract  of  land 
or  lot  shall  be  chargeable  with  its  own 
texts,  no  .xittar  who  1b  tha  owner,  nor 
In  whose  nau.e  It  is  or  was  assessed, 
and  no  error  or  omission  In  regard  to 
the  name  of  iny  person,  with  reference 
to  any  tract  or  lot,  shall  In  anywise 
impair  the  validity  of  the  assessment 
thereof  for  taxes.  It  Is  said  that  a 
tax  is  assessed  a alas t the  owner,  that 
he  and  not  hls  property  pays  the  tax, 
and  that  the  property  la  resorted  to 
merely  for  the  purpose  of  ascertaining 
the  amount  of  the  tax.  (Qltchell  v. 
Kreldler,  84  Mo*  472;  dt&te  ex  el.  v. 
Jnydei , 139  ...o,  549. } Yet  such  tax 
so  far  t.e  It  is  as8eseed  a0alnet  him 
on  account  of  his  ownership  of  real 
estate  cannot  ba  recovered  aa  and  for 
a debt  owing  from  him  in  an  action  at 
la«.  (durondelet  v.  iicot,  38  Me.  125.) 
Unuor  ouz  system  there  are  but  two 
methods  of  collecting  a real-estate  tax. 
one  is  a distraint  of  the  owner's  per- 
sonal property,  end  the  other  is  the 
enforcement  of  a lien  on  the  reul  estate 
on  account  of  which  the  tax  is  assessed. 

It  ntay  be  conceded  that  such  a tax  could 
not  be  collected  by  distraint  of  the 
owner's  personal  property,  unless  it 
was  aasersed  against  him,  that  is,  un- 
less the  land  was  assessed  in  the 
ov.ner's  name,  but,  so  far  as  the  creation 
of  a lion  on  the  land  is  concerned,  it  la 
immaterial  In  whose  name  It  is  assessed. 

By  said  section  11385  each  tract  of  land 
ic  chargeable  with  Its  own  taxes  no 
chatter  who  the  o ner  Is  or  in  whose  name 
uaimli  Eh  iMiMiinl  if  lead  r 
lota  In  numerical  order,  or  by  plate 
and  n ’land  lirt'  in  alphabetical  order, 
as  provided  by  preceding  seotlons.  Imparts 
notice  to  the  owner  that  It  is  assessed 
and  liable  to  be  sold  for  the  taxes 
chargeable  thereon.  This  end  related 


nunur-ble  i ton 
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sections  wake  the  taxes  a,  choree  on  the 
l&.ui  under  all  circumstance:* , regard- 
less  of  vrho  the  owner  or  prior  lienors 
:ny  be,  recardless  of  the  na -e  or  mutes 
In  *hieh  it  is  asse  sod,  and  regardless 
oT  ony  error  or  owls  Ion  in  that  respect." 

And  at  page  201  the  court  said: 

'There  ie  no  question  here  of  the  failure 
of  the  assessor  to  use  diligence  to  as- 
certain  the  name  of  the  o-ner  at  the 
time  he  made  the  assessment;  the  validity 
of  the  assessment  is  not  dependent  upon 
that,  'ihoee,  if  any  one’s,  dereliction 
caused  the  error  or  omission  Is  wholly 
i . -aterial.  The  stat  utory  corrective 
for  the  failure  of  the  assessor  to  dis- 
charge his  duty  la  carefully  entering 
the  names  of  the  owners  in  tho  ’real 
estate  book'  is  on  action  on  hiB  bond. 

* * 4 defendant  .mow  that  taxes  had  been 
assuusad  against  her  lots,  that  they  had 
not  been  paid,  and  that  the  amount  thereof 
was  anally  ascertainable,  dhe  was  In  no 
reopect  prejudiced  because  they  were 
assessed  In  tho  name  of  another. * 

It  will  be  noted  that  ^action  9782  places  the  duty 
upon  the  assessor,  "each  year.  In  compiling  the  book  provided 
for  above,  to  procure  the  descriptions  of  the  land  and  the  names 
of  the  owners  from  the  book  known  as  and  denominated  'the  land 
list',  kept  by  the  recorder  as  provided  for  la  this  chapter." 

By  ti  e ex  areas  statutes,  as  well  an  under  the  decisions 
of  the  oourts,  the  tax  on  real  estate  beooaos  a lien  upon  that 
real  estate  regardless  of  whether  It  Is  assessed  in  the  name  of 
the  record  owner  or  some  other  person. 

The  statutes  appear  to  contemplate  that  the  asseseor 
shall  huve  charge  of  and  sake  up  his  assessment  book  during  the 
time  the  sietutory  law  prescribes  to  the  asressor  for  compiling 
his  assessment  book  and  records.  The  office  of  assessor  Ie 
prescribed  by  It'S  Atate  Constitution.  >e  has  tbe  right  to 
pleoe  what  he  deems  to  be  a fair  value  upon  the  property,  he 
has  the  duty  placed  upon  him  by  oectlon  9782  of  placing  in  the 
first  column  on  hie  "real  r state  book"  the  name  of  the  owner, 
if  known;  ana  if  not  known,  then  the  name  of  the  party  who  paid 
the  last  tax,  etc.,  us  therein  further  provided,  but  the  law- 
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making  body  Marked  his  course  as  to  7/hat  alterations  could 
proparly  be  ^ade  after  conveyances  had  been  executed  and  re- 
corded In  the  recorder’s  office,  and  that  duty  Is  to  "procure 
the  descriptions  of  the  land  end  the  names  of  the  owners"  from 
the  book  kept  by  the  recorder  and  deno  J.nated  "the  land  list". 

The  Legislature  In  so  providing  has  definitely  outlined  and 
marked  the  limit  of  authority  of  the  aasosaor  in  this  respect. 

For  the  purpose  of  liability  for  the  payment  of  real 
estate  taxes,  it  is  of  no  consequence  that  the  first  named  per- 
son whom  you  speax.  of  in  your  Inquiry  has  turned  in  an  assessment 
list  which  includes  certain  reul  estate  owned  by  him  at  the  time 
ho  turned  in  hie  assessment  list,  or  on  the  first  day  of  June, 
a id  later  sold  to  another,  if  the  grantee  therein  has  had  hie 
deed  recorded,  then  It  bect.e  the  duty  of  the  recorder  of  the 
county  to  show  that  truasfer  in  his  "land  list"  as  required  by 
section  J7o4,  If  he  failed  to  do  that,  it  would  appear  that 
he  is  liable  on  his  bond  for  the  failure,  bat  that  does  not 
invalidate  the  tax,  as  is  held  in  the  case  of  otate  ex  rel. 

McKee  v.  Clements,  supre,  but  the  assessor  is  not  permitted  to 
go  to  any  other  source  than  such  "land  list"  so  compiled  and 
kept  by  the  recorder  in  order  to  procure  the  correct  name  of  the 
record  owner  of  the  real  estate. 


COi.dLUjIQii 


It  is  our  opinion  that  you,  as  county  assessor  of 
Saline  County,  ^iFsourl,  have  the  right  to  substitute  the  name 
of  the  more  recont  o*ner  of  real  estate,  ob  shown  by  the  "lend 
list"  kept  by  the  recorder,  in  lieu  of  the  name  of  some  other 
person  that  you  have  t-  cretofore  indicated  on  your  book  to  be 
the  owner  thereof,  but  that  you  are  not  permitted  to  go  outside 
of  or  beyond  aaid  "land  list"  so  kept  by  the  recorder  in  order 
to  change  ti.e  name  of  t.‘  e owner  of  real  estate  assessed  by  you. 

Yours  very  truly. 


ai  iboVeis: 


J ukih  -i.  hoi  i Jr. , 
(Acting)  Attorney  General. 


LtudiA  WAl'OOii , 

A6s!att  at  ittorney  General. 


J<  :iut 


Qy  ICCTr.;  Right  to  ho  both  Judge  of  Probate  and  Justice 
of  the  Peace. 


- ■'  I 


February  G,  1955. 


Ron.  David  ..  Impey, 
rosacuting  attorney, 
Houston,  Pit:  url. 


FIL  ED  I 

‘A 


ear  clr: 


A request  for  an  opinion  has  been  received  from 
you  under  dete  of  January  16,  1925,  suo'  request  boing  In 
the  following  tens: 

"The  rosecuing  attorney  for  Texas  County 
requests  the  opinion  of  the  Attorney  General 
upon  the  following  question: 

11).  'Jay  one,  being  a Justice  of  the  peace, 
who  has  boon  elected  and  qua!  ified  and  serv- 
ing as  .Tud.-e  of  robnte  of  him  county,  con- 
tinue lawfully  to  act  ss  Justice  of  the  peace? 

(8).  May  one,  being  Judge  of  i robate  of  his 
county,  rnn  for  nnd,  if  elected,  serve  as  Jus- 
tice of  the  eace  of  the  township  of  his  resi- 
dence' " 

"At  co-»on  law  the  only  limit  to  the  number  of 
offices  one  oerson  might  hold  was  thft  they 
should  be  compatible  and  consistent.  The  in- 
compatibility does  not  consist  In  a physical 
inability  of  one  erson  to  discharge  the  duties 
of  the  two  offices,  but  there  must  be  some  In- 
consistency in  the  functions  of  the  to;  some 
conflict  in  the  duties  required  of  the  officers, 
as  where  one  hes  some  supervision  of  the  other, 
is  required  to  deal  with,  control,  or  assist  him 

It  was  sold  by  «udge  Folger  in  ! eople  ex  rel.  v 
Greet,  LG  i.  1.  loo*  clt.  204:  ’Where  one  office 
is  not  subordinate  to  the  other,  nor  the  reletio 
of  the  one  to  the  other  such  as  are  inconsistent 
and  repugnant,  there  is  not  thrt  incompatibility 
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'from  wMch  the  law  declarer.  thet  the  accept- 
ance of  the  one  Is  the  vacation  of  the  other. 

The  force  of  the  v.ord,  la  Its  appMcetion  to 
this  matter  Is  , thet  from  the  nature  end  re- 
lations to  each  other,  of  the  two  laces,  they 
ought  not  to  he  held  by  the  ser.e  parson,  from 
the  contrariety  end  antagonism  which  would  re- 
sult in  the  attempt  by  one  person  to  faithfully 
and  In  artlelly  discharge  the  duties  of  one, 
toward  the  Incumbent  of  the  other.  Thus,  a man 
may  not  be  landlord  and  tenant  of  the  rare  premi- 
ses. is  may  be  1.  ndlord  of  one  farm  end  tenant 
of  another,  though  ho  may  not  at  the  same  hour 
be  abli  to  do  th  duty  of  each  relation.  The 
of floes  must  suborcinatc,  on*  the  other,  and 
they  -suet,  er  so,  hero  the  right  to  Interfere, 
one  wit. i the  other,  before  they  are  1 con  atlblc 
at  common  law.'  " ttete  ex  rel.  alker  v.  Bus, 

15b  '■•'o.  325,  336,  36  b.  V,.  636. 

An  examination  of  the  statutes  relating  to  probate 
Judges  and  Justices  of  the  peace  has  revealed  nothing  which 
v/ould  maVe  It  Incompatible  or  Improper  for  the  same  person  to 
hold  both  offices.  The  Constitution  of  yisr-ouri,  article  li, 
Section  lei,  which  prohibits  in  certain  instances  the  holding 
of  two  offices  by  the  same  person,  expressly  cxce  >ts  Justices 
of  the  peace  ftcr  its  provisions,  thus  indicating  that  a Justice 
of  the  peace  is  contemplated  us  not  be'.ng  necessarily  confined 
to  holding  only  that  office,  /.a  to  ^robr.to  Judg-  s,  H.  b.  J o. 
128,  .action  206C,  , rovldes  that  "the  Judge  of  probate,  if 
otherwise  qualified,  may  ractioe  t»a  an  attorney  and  counsel- 
or at  law  in  any  of  the  courts  of  this  state,  except  his  own; 

* * thus  Indie 'ting  that  a trob?.  te  judge  is  not  roqulred 

to  give  all  of  his  time  to  the  duties  of  his  office,  but  is 
entitled  to  function  in  other  capacities. 

In  conclusion,  it  is  our  opinion  that  a Justice  of 
the  pesos  who  has  been  a looted  and  qualified  as  Judge  of  probata, 
could  lawfully  continue  to  act  as  justice  of  the  peace,  or, 
while  holding  the  office  of  Judge  of  probate,  could  be  8 candi- 
date for  the  office  of  Justice  of  the  oeaca,  and  if  elected, 
could  legally  serve  as  Justice  of  the  peace,  while  continuing 
to  hold  the  office  of  Judge  of  probate. 

Very  truly  yours. 


;d  ard  k.  ?iii  : ^ 

Aar.  is  tan  t Attorney  General 

AP  PHOTIC*  i 
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TAXATION  ANT  irjV.glU3  r BANE  .ITQCK: 


Wight  to  deduot  Interest  from 
tax  froe  bonds  In  computing  value 
of  shares  under  H.  3.  Missouri, 
1689,  Jectlon  976b. 


February  86,  19 lit. 


I,  David  Impey, 

rroaecuting  Attorney, 
Texas  Cbunty, 
lionet  on,  vi»*ouri. 


:^»r  lr: 


A request  for  an  opinion  has  been  received  fro»  you 
under  d'-te  of  Junutry  16,  lPi'-T,  such  request  be  in*  In  the  fol- 
lowing tens: 

-Is  a bank,  Incorporated  under  the  lane  of 

vli  uourl , ih  -.shing  out  the  statement  of  vnl- 
uo  of  the  er.aree  of  st^ck  therein  In  compli- 
ance with  totion  V7dt,  entitled  to  deduct  fron 
tho  r«eerv«  funds,  undivided  prorlte,  *'re«lo«ia 
end  earning^  of  th'  bunk  such  amount  thereof  se 
hue  teen  received  »«  interest  on  ! ibarty  oom.s 
s.:ti/or  other  tao  froa  securities  " 


■C»> * Jt w i 10h  u & 1-w  - vl<I  . r^T-1 

R«  . , Vlseoprl,  1929,  .action  976b,  provides  in  part 
au  follows: 


-Persona  owning  shares  of  stock  in  banks,  or 
In  J oint  utpok  last itutlons  or  a:  aociatlonn 
dolig  t bon  'irv;  business,  shall  not  be  re- 
quired to  deliver  to  tho  assess or  e list  there- 
of, but  the  president  or  othnr  chief  officer  of 
ouch  ..orporj-t Inn , institution  or  uo&ocxatlcn 
j:hs.ll,  undot-  octl  , deliver  to  the  ao-.cr.eor  o 
list  of  ell  shnros  of  stock  held  therein,  and 
the  face  vtluo  thereof,  U.  j value  of  all  reel 
•state.  If  any,  re; resented  by  ouch  phuree  of 
stock,  together  dtb  all  reserved  funds,  undi- 
vided rof  it.- , r^iuras  or  earnings  anc  all 
Other  ysluea  belonging  to  such  corporation , co.-o- 
rany,  institution  or  aecocit tlon;  and  auoh  shrres, 
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reserved  fuh (la,  undivided  profits,  s remiun* 
or  earnings  and  all  ether  velues  so  listed  to 
tk.e  aflaeise?  shall  bo  valued  and  asaecaed  as 
other  rro-'efty  at  thelv  true  value  in  raouey, 
le;>g  the  value  of  real  oateta.  if  any,  rapre- 
e'enied  t>y  sjjfth  «i  area  W stooV,** 

n.  3.  Missouri,  luge,  ruction  9768,  provides  os  follows: 

•Tbs  taxes  taeesaed  on  aharea  of  stock  e**- 
b rased  in  ruch  list  shall  he  paid  by  the  cor- 
poration®, respectively,  and  they  nay  recover 
fron  the  owners  of  such  sharer  the  t *ount  so 
paid  by  then,  or  deduct  the  ss~i«  fro*'  the  divi- 
dends accruing  on  such  sliaroaj  and  the  amount 
so  paid  s;ia]Ll  bo  © lien  on  such  shares,  res- 
pectively, end  shall  be  paid  before  e transfer 
thereof  osn  be  ■wede." 

T^cae  two  statute*  sake  it  clear  that  In  n;t«*.n*ing  the  value  of 
tbo  shares  of  stock  In  ban,*.#,  all  the  assets  of  the  corporation 
aro  to  be  ooneldsrsd  except  the  reel  estate,  for  if  the  torr.s  of 
action  6?4fc,  ’all  reserved  f unca , undivided  profits,  nrejillMss  or 
earning*",  do  not  covfr  ell  such  assets,  then  purely  the  follow- 
ing phrase  in  such  action,  which  is  "and  all  ether  valuee",  is 
sufficiently  comprehensive.  Fbrthen»ore,  the  express  deduction 
of  reel  estate  from  tetel  assets  woula  impliedly  exclude  other 
unnemed  deductions,  be  ref  ore,  roney  received  «c  interact  on  Li- 
berty Bonus  or  other  tex  free  securities  would  not  bo  deductible 
by  tbe  terns  of  the  ctetutc. 


II 

CCMSTITOTIfriUUTT  OF  TH.-l  S.7*T<'  ?71 

Tbe  3uprarta  Court  of  the  United  : teter  i ae  held  that  a 
state  stetuto  could  eases©  to  the  ©tockholder*  ah t res  of  stock  in 
a bank,  end  -sec sure  tie  value  of  such  scares  by  nccete  exempt  from 
state  taxation*  In  tie  ccr*  of  'en^oines  .iational  Bank  v.  “air- 
wepther,  ?83  U.  3.  lot  l 1923)  the  court  in  disoussing  <a  statute  of 
the  3tete  of  Iowa,  which  was  substantially  the  sene  ss  the  Missouri 
statute  In  cueotlon,  raid: 

•The  next  contention- the t thu  statute  subjects 
securities  pf  the  United  "tote©  to  taxation  con- 
trary to  exc*  ting  lews  of  the  Unitedi  states  in 
that  it  racial  res  that  the  asseca^nt  be  based  on 
the  aggregate  of  tha  capital,  surplus  »?nd  undivided 


aernings  without  any  (induction  or  allowance 
on  account  of  the  invortTsent  lr>.  such  rec-.:r1- 
1 1 as -cor.  fuse  $ the  nJ.srea,  which  ore  the  ror- 
erty  or  the  stockholders,  with  the  oor-or' te 
eesate,  wrich  are  the  properly  of  the  bank.  It 
1*  quite  truf  th-«  t the  tales  as?  not  tex  auch 
nttOuf l tie# , but  equally  true  that  they  may  ta* 
the  shavoe  In  * corporation  to  their  owner* , 
the  etockboKnrfi , alt  ou^  the  corporate  »s©«>te 
consist  lr.rgbly  of  such  securities,  enc  that  In 
bsseialog  the  shares  It  la  not  necessary  to  de- 
duct whit t Is  iaeeati'U  In  the  recur lties.  ihe 
difference  t^rnn  on  the  distinction  betveen  the 
corporate  erects  an<5  the  share* (-the  one  belong- 
ing lo  the  ebr;  o:  f ti : n ef  an  artificial  »»ntit; 

*nd  the.  ether  to  th©  stockholders."1  l?fi.  T',  . 112) 

•-eng  befors  the  above  dec  Sr  Ion  the  Juprere  court  of  the  Jolted 
htstee  r.ad  upheld  the  predecessor  of  th#  present  'Missouri  stat- 
ute -shloh  is  in  oucrtlon,  in  the  cnee  of  I.lonberger  v.  houce, 

$ sll.  4do  (lia7Q)  which  arose  on  a writ  of  error  to  the  .uprose 
Court  of  ViMOurl  (42  Uo«  f.7)  in  *hlcb  the  Supr©?'©  Court  of  the 
United  htetee  »aid: 

"It  1*  no  longer  sn  open  question  in  this  court, 
ulnae  th<*  decision  in  the  case  of  Ven  Allen  v. 

The  Assessor*,  th* t the  a:  *<r ©holders  in  a nation- 
al bank  era  eub.loet  to  tnte  taxation,  although 
the  entire  capital  of  th®  bank  be  invested  in  the 
bonds  of  the  -nitca  trtes,  which  onnnot  be  toxod 
by  t«te  authority." 

:.ee  also  j oae  >evings  .‘>enk  v.  Deet'olnoa,  HOS  ' . . bf>3  11907), 

That  the  ^upretae  Court  of  Missouri  agrees  ^ith  this  construction 
is  evident  frosi  Its  opinion  in  tat©  ex  rel  Can. bell  et  ©1.  v. 
f3rlnkop,  £3u  ik>.  143  . . 444  (1911).  ee  also  ~>tat«  ex  rel 

V.  Oehner,  819  O.  l6i&,  6 • • l Pc)  4G  (19£&)  In  wr.  loh  a bank 

had  clalrieo  a deduction  under  the  statute.  In  question  for  United 
states  bunds  which  was  disallowed  by  the  Board  of  Aqua! Ixetion , 
and  the  right  to  sake  such  deduction  was  not  even  argued  in  the 
Supreme  Court  of  Missouri,  the  «rgu?5ent  end  opinion  of  the  cou-t 
b©inv  c' nf ined  to  a consideration  of  other  pluses  of  the  ruling 
of  the  Board  of  Equalization. 

if  United  ot4t«o  bonds  are  not  deductible  under  .>ection 
$765,  then  a fortiori  soney  reoeivod  «e  int-  rest  thereon  *»ould 
not  be  deductible  in  the  hs:«5t  of  the  bank. 


4.  Von,  Devid  "C.  I»p«y. 


Tebruury  Zb,  list. 


<J* 


In  cr  no!  .jr  *.ori 
of  sheren  of  bank  stc 

no  deduction  ccn  be  < 
been  received  efi  Intel 
enpt  seourHl««,  In  co 


It  ir  our  opinion  that  for  the.  «eseea~scnt 
under  >*  s . las  url,  ISnf,  ~eetion  $765, 

<ie  for  isoney  held  by  such  bonk  which  hue 
as t on  United  tatee  bond*  or  ether  tux  ex- 
putln^  t!  e velumtlOB  of  iuth  chore*  of  stock* 


Very  truly  yours, 


A-  i ver  .1): 


Hi3  i . FILLER 

Aealrtrnt  /.rtorney  Genorel 


HOY  KcKr-Tnicr 

Attorney  Uencrr.l 


DELINQUENT  AI'D  BACK  TAXES  - Section  9952,  Laws  of  Mo.  1935,  p.  429 
repeals  by  implication  Sec.  9948,  R.S.  Mo.  1929. 


*o 

u 


March  19,  1935. 


i FILED 


Hon.  David  E.  Irapey, 
prosecuting  Attorney, 
Texas  County, 

Houston,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for 
an  opinion  based  on  the  following  facts  contained  in  your 
letter: 


”****Under  Sec.  9948,  R.S.  1929, 
provision  is  made  for  the  making 
of  a consolidated  back  tax  book 
in  the  odd  numbered  years  by  the 
county  clerk. 

Under  the  aot  of  1933,  Laws  1933, 
page  425,  the  foregoing  Sec.  9948 
(and  nowhere  else  so  far  as  I have 
found)  is  not  directly  sec.  9952, 

R.S.  1929  is  repealed  and  a new  Sec. 
9952  enacted  in  lieu  thereof,  and 
by  said  section  as  it  now  exists 
provision  is  made  for  the  making  by 
the  collector  of  a book  containing  a 
statement  of  dellnouent  taxes,  naming 
the  ^e:  rs  delinnuent,  etc.,  which 
record  of  the  list  of  delinnuent 
taxes  lh  the  collector's  office  is 
declared  to  be  such  'back  tax  book’, 
wherever  that  those  words  are  found 
in  laws  pertaining  to  the  collection 
of  taxes  on  delinnuent  lands. 

In  Texas  County,  having  township 
organization,  the  county  treasurer  is 
collector.  Will  you  therefore  advise: 
(1)  Is  a 'consolidated  back  tax  book' 
to  be  made?  and  (2)  if  so,  by  whom?" 
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In  its  last  analysis  the  question  contained  in  your 
letter  relates  to  Sections  9948,  R.S.  Mo.  1929  and  9952,  Laws 
of  Mo.  1933,  page  429  and  we  have  before  us  these  questions: 
(1)  Does  the  new  seotion,  9952,  repeal  by  implication  the  old 
section?  (2)  .ire  they  in  pari  materia?  (3)  Does  section 
9952  repeal  by  implication  parts  of  Section  9948? 

Section  9948,  R.S.  Mo.  1929  provides  as  follows: 

"Within  thirty  days  after  the  settle- 
ment of  the  collector,  in  the  odd 
numbered  years,  the  several  county 
clerks  in  each  county  in  this  state, 
and  in  such  cities,  the  register, 
city  clerk  or  other  proper  officer, 
shall  rake,  in  a book  to  be  called 
the  'back  tax  book',  a correct  list, 
in  numerical  order,  of  all  tracts  of 
land  and  town  lots  on  which  back  taxes 
shall  be  due  in  such  county  or  city, 
setting  forth  opposite  each  tract  of 
land  or  town  lot  the  name  of  the 
owner,  if  known,  and  if  the  owner 
thereof  be  not  known,  then  to  whom 
the  same  vms  last  assessed,  the  descrip- 
tion thereof,  the  year  or  years  for 
which  such  tract  of  land  or  town  lot 
is  delinquent  or  forfeited,  and  the 
amount  of  the  original  tax  due  each 
fund  on  said  real  estate  (and  the 
interest  due  on  the  whole  of  said 
tax  at  the  time  of  making  said  baok 
tax  book,  together  with  the  clerk's 
fees  then  due),  in  appropriate  columns 
arranged  therefor,  and  the  aggregate 
amount  of  taxes.  Interest  and  clerk's 
fees  charged  against  each  tract  of 
land  or  town  lot  for  all  the  years 
for  whioh  the  same  is  dellnouent  or 
forfeited;  said  back  tax  book,  when 
completed,  shall  be  delivered  by  said 
clerk  or  other  proper  officer  to  the 
proper  collector  of  the  county  or 
such  city,  for  which  he  shall  take 
duplicate  reeeipts,  one  of  whleh  he 
shall  file  in  his  office  and  the  other 
with  the  state  auditor,  and  the  clerk  or 
other  pro  or  officer  shall  charge  such 
collector  with  the  aggregate  amount  of 
taxes,  interest  and  clerk's  fees  con- 
tained in  said  'back  tax  book'.  In  all 
such  cities  the  said  'back  tax  book' 
shall  be  made  out,  in  alphabetical  order. 
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in  the  name  of  the  owner,  if  known; 
and  if  the  owner  bo  not  known,  then  in 
the  name  of  the  person  to  whom  such 
tract  or  lot  was  last  assessed.  All 
taxes,  interest  and  clerk’s  fees  here- 
after contained  in  the  ’back  tax  book1 
herein  described  shall  bear  interest 
from  the  time  of  the  making  out  of  said 
’back  tax  book’  at  the  rate  of  ten  per 
cent,  per  annum  until  paid.  In  comput- 
ing interest  under  this  article,  a 
fraction  of  a month  shall  be  counted 
as  a whole  month.” 

v.'e  shall  first  deal  with  the  Question  of  whether  or  not 
Section  9952,  infra,  is  in  pari  materia  with  Section  9948,  supra 
In  the  case  of  McVey  v.  McVey,  51  Mo.  406,  it  was  decided  that 
”the  settled  rule  of  construction  is,  that  if  by  any  fair  inter- 
pretation, all  the  sections  of  the  law  bearing  on  a given  topic 
can  stand  together,  then  there  is  no  repeal  by  implication.” 

In  the  case  of  State  ex  rel.  v.  Spencer,  164  Mo.  48,  the 
Court  said  (l.c.  53-54): 

***Repeals  by  implication  are  not 
favored.  This  is  now  axiomatic  in 
the  law  in  this  state.  ****  a.  later 
statute  will  not  repeal  a prior  one 
unless  there  is  such  repugnancy 
between  them  that  the  two  cannot 
stand  together  or  be  consistently 
reconciled.  ****  if  two  statutes 
can  be  read  together  without  contra- 
diction or  repugnancy  or  absurdity 
or  unreasonableness,  they  should  be 
read  together  and  effect  given  to 
both. " 

In  the  case  of  Decker  v.  Diemer,  129  S.W.  936,  the  Court 

said: 

"Repeals  by  implication  are  not 
favored  and  both  statutes  will  be 
permitted  to  stand  if  it  can  be 
done  on  any  reasonable  construction.” 

The  Legislature,  in  repealing  Section  9952,  R.S.  Mo. 

1929  and  enacting  the  new  section,  0052,  Laws  of  Mo.  1933,  page 
429,  appears  to  have  abandoned  the  entire  content  of  the  orig- 
inal section  and  changed  completely  the  substance.  The  old 
section  was  entitled  "Enforcement  of  payment  of  taxes  by  suit, 
etc.",  while  the  new  section  is  styled  "Shall  record  delinquent 
tax  property."  Section  9948  states,  among  other  things  that 
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"within  thirty  days  after  the  settlement  of  the  collector,  in 
the  odd  numbered  years  ***** , while  Section  9952  contains  the 
provision  "between  the  first  of  January  and  the  first  of  July 
in  the  year  1934  and  annually  thereafter".  Section  9948  states 
that  "the  county  clerk  shall  make  in  a book  to  be  called  the 
♦back  tax  book’?  while  Section  9952  states  "such  ’back  tax  book' 
and  the  recording  of  same  by  the  collector  and  certification 
by  the  county  clerk  as  herein  provided,  shall  be  construed  as 
a making  of  such  ’back  tax  book’  of  delinquent  real  estate, 
lands  and  lots." 

While  Section  9952  in  enumerating  the  dutios  of  the 
county  collector  with  reference  to  the  recording  of  delinouent 
tax  property,  in  many  instances  is  similar  to  the  duties 
devolving  upon  the  aounty  clerk  in  Section  9948,  yet  we  are  of 
the  opinion  that  in  addition  to  the  apparent  conflicts  and 
repugnancies  as  heretofore  set  forth,  along  with  many  others 
which  might  be  mentioned,  the  statutes  cannot  be  read  in  pari 
materia  or  the  provisions  and  life  of  both  cannot  be  preserved. 

We  shall  next  consider  whether  or  not  Section  9952, 

Laws  of  Mo.  1933,  page  429  repeals  Section  9948,  R.S.  Mo.  1929 
by  implication.  Ae  agree  with  you  that  in  no  instance  has  the 
Legislature  referred  to  a direct,  specific  or  express  repeal 
of  Section  9948. 

In  the  case  of  Boone  Co.  Home  Mutual  Insurance  Co.  v. 
Anthony,  68  Mo.  424,  the  Court  said  (l.c.  428): 

"There  are  three  ways  in  which  a 
statute  may  be  repealed:  First, 
by  a repealing  clause;  second,  by 
such  repugnance  that  the  two  laws 
may  not,  in  reason,  both  stand; 
third,  by  a revision  of  the  whole 
subject  matter  of  the  former  law, 
which  is  evidently  intended  as  a 
substitute  for  it." 

In  the  case  of  State  ex  rel.  Matacia  v.  Buckner,  300  Mo. 
359,  the  Court  said  (l.c.  367): 

"Repeals  by  implication  are  not 
dependent  upon  the  presence  in 
titles  or  acts  under  them  of  express 
mention  of  the  natter  so  repealed. 

Ropeal  by  implication  i3  a result 
of  repugnancy  between  an  earlier 
and  a later  act.  If  the  later  act 
is  passed  under  a title  which, 
independently  considered,  is  suf- 
ficient when  tested  by  Section  28, 
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Article  IV  of  the  Constitution, 
it  repeals  every  other  part  of 
act  which  is  so  repugnant  to 
it  that  the  two  cannot  stand 
together. " 

In  the  case  of  state  ex  rel.  Vastine  v.  McDonald,  38  Vo. 
529,  the  Court  3aid  (l.c.  531-532): 

"A  subsequent  statute  which  is 
clearly  repugnant  to  a prior 
one  necessarily  repeals  the 
former  statute,  although  it 
does  not  do  so  in  terms.'’ 

Under  the  provisions  of  the  enactment  of  1933  known  as 
the  Jones-Munger  Law,  an  entirely  new  system  is  established  for 
the  colldctlon  of  delinquent  real  estate  taxes.  It  should  be 
noted  that  this  new  delinquent  tax  law  applies  only  to  the  collec 
tion  of  delinquent  real  estate  taxes  and  does  not  purport  to 
affect  the  method  of  collecting  personal  taxes,  railroad  taxes, 
or  levee  and  drainage  district  assessments. 

Section  9948,  R.S.  Mo.  1929  provides  for  a consolidated 
tax  book  in  the  odd  numbered  years.  This  section  was  an  integral 
part  of  the  procedure  for  collecting  delinquent  taxes  under  the 
old  system  and  it  is  to  be  noted  that  this  section  confines 
itself  entirely  to  "ell  tracts  of  land  and  town  lots  on  which 
back  taxes  shall  be  due.”  Under  the  old  system  this  consolidated 
back  tax  book  was  made  each  two  years.  However,  Section  9952, 
Laws  of  Ko.  1933,  page  429  provides  as  follows: 

"Bdtween  the  first  of  January 
and  the  first  of  July  in  the 
year  1934  and  annually  there- 
after, and  Immediately  upon  the 
effective  date  of  this  act,  the 
county  collector  shall  make  out 
and  record,  in  a book  to  be 
provided  for  that  purpose,  a 
list  of  lands  and  lots,  returned 
and  remaining  delinquent  for 
taxes,  including  therein  the 
delinquent  taxes  of  all  cities 
and  incorporated  towns  having 
authority  to  levy  and  collect 
taxes  under  their  respective 
charters  or  under  any  law  of 
this  state  returned  delinquent 
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to  the  county  collector,  separately 
stated,  describing  such  lands  or 
lots  as  the  same  are  described  in 
the  tax  books  and  said  delinquent 
returns,  *s  corrected  under  sections 
99$8  and  9942,  and  charging  them 
with  the  amount  of  delinquent  tax 
and  naming  the  years  delinquent, 
separately  stated,  and  in  addition 
thereto  a penalty  of  ten  per  centum 
on  such  tax  delinquent  for  the 
preceding  year  and  an  additional  an- 
nual ten  per  centum  on  taxes  for 
each  year  prior  to  the  preceding 
year,  and  shall  certify  to  the 
correctness  thereof,  with  the  date 
when  the  same  was  recorded,  and  sign 
the  same  by  himself,  or  deputy, 
officially;  provided,  however,  if 
taxes  are  paid  on  land  or  lots 
delinquent  for  the  preceding  year 
at  any  time  prior  to  sale  thereof 
as  in  this  act  provided,  the  per 
centum  of  penalty  added  shall  not 
exoeed  one  per  centum  per  month  or 
fractionaly  part  thereof  or  ten  per 
centum  annually.  It  shall  be  the 
duty  of  the  county  clerk  and  county 
collector  to  compare  the  collector’s 
record  of  such  list  of  delinquent 
lands  and  lots  as  corrected  with 
the  corrected  "delinquent  land  list" 
made  pursuant  to  sections  9938  and 
9942,  and  the  county  clerk  shall 
certify  in  the  ’delinquent  land  list’ 
on  file  in  his  of rice  that  same  has 
been  properly  recorded  in  the  collector’s 
office  and  shall  attach  a certificate 
at  the  end  of  the  record  of  such  list 
of  delincuent  lands  and  lots  In  the 
collector’s  office  that  such  record 
contains  a true  copy  of  the  ’delinquent 
land  list’  on  file  in  his  office. 

And  where  the  words  ’back  tax  book’ 
are  now  used  in  laws  pertaining  to 
the  collection  of  taxes  on  delinquent 
lands,  real  estate  and/or  lots,  the 
record  of  the  list  of  delinquent  lands 
and  lots  in  the  collector’s  office 
under  the  provisions  of  this  act  shall 
be  held  to  be  (where  applicable  and 
except  as  to  city  or  town  ’back  tax  book’) 
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such  'back  tax  book*,  and  the 
recording  of  same  by  the  collector 
and  certification  by  the  county 
clerk  as  herein  provided  shall  be 
construed  as  a making  of  such  'back 
tax  book*  of  delinquent  Teal  estate, 
lands  and  -lots.  Said  collector 
shaill  be  charged  with  the  taxes, 
penalty  and  interest  shown  on  such 
record  of  the  list  of  delinquent 
lands  and  lots." 

It  Is  clear  that  under  the  new  system  a delinquent 
list  of  lands  and  lots  is  made  for  each  year,  which  list  is  all 
inclusive  and  contains  memoranda  on  all  years’  taxes  which  are 
delinquent.  Under  this  new  system  each  delinquent  list  of  lands 
and  lots  is  a consolidated  list  and  contains  all  information. 
Itis  to  be  noted  that  Section  9948  of  the  1929  Revision  provides 
for  the  clerk  of  the  county  court  to  prepare  and  make  this 
consolidated  tax  book. 

Section  9945,  Laws  of  Mo.  1933,  page  426  provides: 

"Hereafter  as  often  as  any 
delinquent  tax  list  or  tax  bills 
stall  be  received  by  the  county 
court  or  other  proper  tribunal 
or  officer  from  collectors  at 
their  annual  settlements,  the 
same,  except  as  to  the  list  of 
delinquent  lands,  shall  be  made  by 
the  county  clerk,  and  as  to  the 
delinquent  lands  the  same  shall 
be  entered  of  record  in  the  county 
collector's  office  by  the  collector, 
if  in  counties,  and  if  in  cities 
containing  a population  of  five 
thousand  or  more  inhabitants,  by 
the  proper  officer,  into  a 'back 
tax  book*,  containing  the  same 
facts  and  in  the  same  form  as 
provided  in  sections  9948  and  9952, 
as  to  lands,  city  and  town  lots 
now  delinquent;  except  that  in 
counties  where  an  alphabetical 
arrangement  of  the  'land  list'  in 
the  assessor's  book  shall  have  been 
required  by  an  order  of  the  county 
court,  such  collector's  record 
of  the  delinquent  land  list  shall 
be  made  out  in  alphabetical  order, 
in  the  name  of  the  owner,  if  known, 
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and  if  the  owner  be  not  known, 
then  in  the  name  of  the  person  to 
whon  the  tract  or  lot  was  last 
assessed;  the  collector  shall  pro- 
ceed to  collect  the  taxes  due  thereon 
as  provided  in  this  chapter  in  ref- 
erence to  taxes  now  delinquent;  all 
taxes  hereafter  becoming  delinquent 
shall  bear  interest  uhtil  paid  as 
provided  by  section  9952,  and  shall 
also  be  subject  to  the  same  fees, 
commissions  and  charges  as  in  this 
chapter  provided  for  taxes  now 
delinruent,  except  that  for  making 
and  recording  the  delinquent  land 
list,  the  collector  who  makes  such 
book  and  the  clerk  or  other  officer 
who  makes  the  fback  tax  book*  shall 
receive  only  ten  cents  per  tract, 
city  or  town  lot,  and  the  clerk 
for  comparing  and  authenticating 
such  record  of  the  delincuent  list 
of  land  and  lots  as  made  by  the 
collector  shall  receive  five  cents 
per  tract,  city  or  town  lot.” 

By  virtue  of  this  section,  it  is  now  the  duty  of  the 
county  collector  to  enter  of  record  the  list  of  delinquent 
lands.  The  county  clerk  no  longer  prepares  this  list  of  delin- 
quent lands  and  under  the  new  law  no  compensation  is  allowed 
the  county  clerk  for  making  any  such  record.  Under  the  pro- 
visions of  Section  9946,  supra,  and  9969,  page  429,  Laws  of  Mo. 
1933  the  county  collector  now  receives  the  sums  per  tract  for 
making  the  list  of  delinquent  lands  and  lots  that  the  county 
clerk  heretofore  received  for  inaklng  the  back  tax  book. 

The  provisions  of  the  1933  law  for  a list  of  delinquent 
lands  and  lots  which  each  year  consolidates  all  delinquent  taxes 
against  any  one  tract,  leavos  Section  9948  of  the  1929  revision 
without  any  force  or  vitality  in  respect  to  the  collection  of 
state  and  county  taxes. 


CONCLUSION 

As  hereinbefore  stated,  Section  9948,  q.3.  Mo.  1929  is 
not  expressly  repealed  by  Section  9952,  Law3  of  Mo.  1933,  page 
429,  but  the  two  sections  appear  to  be  clearly  in  conflict  and 
repugnant  to  each  other.  The  new  section,  9952,  is  the  later 
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or  subsequent  section;  hence  it  will  take  precedence  and  by 
implication  repeal  lection  9948  insofar  as  state  and  county 
real  estate  taxes  are  concerned. 

I 

It  is  further  the  opinion  of  this  department  that  Section 
9948,  R.5.  Mo.  1929  prescribes  a procedure  unnecessary  and 
foreign  to  the  system  of  delinquent  tax  collection  set  up  by 
the  Jones-Munger  Act,  and  as  the  latter  act  is  a complete  system 
and  a later  enactment,  it  should  take  precedence  oyer  the  former 
law. 

This  conclusion  is  fortified  by  the  fact  that  the  making 
of  the  delinquent  land  list  is  transferred  from  the  county 
clerk's  office  to  the  county  collector's  office  and  that  under 
the  new  law  no  compensation  is  provided  for  the  county  clerk 
as  compensation  for  performing  the  services  required  by  Section 
9948,  R.3.  Mo.  1929,  The  consolidated  beck  tax  book  contemplated 
by  Section  9948  is  not  now  required  to  be  made  insofar  as 
state  end  county  real  estate  taxes  ere  concerned. 


Respectfully  submitted. 


CLI.IV'R  N.  NOLEN, 

Assistant  Attorney  General. 


APPROVED: 

ROY  Veh'l'TtRTCir. 
Attorney  General 
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Lfifislstnre  has  no  constitutional 
power  to  authorize  State  debts 
in  form  of  special  municipal  as- 
sessments on  real  estate  of  the 
State. 
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April  22,  1955. 


Mr.  Truman  L.  Ingle,  Superintendent 
Missouri  School  for  the  Deaf 
Fulton,  Missouri 


Dear  Sirs 

Your  request  for  an  opinion,  dated  Aoril  12, 
1935,  is  as  follows: 

"*e  have  received  from  the  City  of 
Fulton,  a city  of  the  third  class, 
a Tax  Bill  for  the  amount  of  ,3-60 .00 
for  the  Improvement  (caving)  of  one 
of  the  streets  passing  our  school 
campus. 

"There  is  a doubt  in  my  mind  as  to 
whether  or  not  we  are  liable  for  this 
assessment* 

"Will  you  please  let  me  know  whether 
or  not  the  state  can  be  taxed  for 
street  Improvement  made  by  the  city, 
on  streets  on  which  state  prooerty 
fronts*" 

Article  XI,  Section  16  of  the  Missouri  Consti- 
tution of  1866  exempted  from  taxation  property  belonging 
to  the  United  States,  the  itate,  counties,  municipal 
corporations,  and  public  school  property.  In  the  Con- 
stitution of  1820  there  was  no  limitation  placed  upon 
the  Legislature  in  their  power  to  grant  exemptions  to 
taxation  and  that  condition  continued  until  the  Constitu- 
tion of  1865.  In  1875  our  present  Constitution  became 
the  law,  and  Article  X,  Section  6 provides: 

"The  property,  real  and  personal,  of 
the  State,  counties  and  other  munic- 
ipal corporations,  and  cemeteries, 
shall  be  exempt  from  taxation.  Lots 
in  incorporated  cities  or  towns,  or 
within  one  mile  of  the  limits  of  any 
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such  city  or  town,  to  the  extent  of 
one  acre,  and  lots  one  mile  of  more 
distant  from  such  cities  or  towns, 
to  the  extent  of  five  acres,  with 
the  buildings  thereon,  may  be  ex- 
empted from  taxation,  when  the  same 
are  used  exclusively  for  religious 
worship,  for  schools,  or  for  pur- 
oos es  purely  charitable;  also,  such 
property,  real  or  personal,  as  may  be 
used  exclusively  for  agricultural  or 
horticultural  societies!  Provided, 

That  such  exemptions  shall "be  only 
by  general  law.” 

Article  X,  Section  7 of  the  Missouri  Constitu- 
tion provides! 

"All  lavs  exempting  property  from 
taxation,  other  than  the  property 
above  enumerated,  shall  be  void. 

Thus  we  see  that  unde~  m r -^resent  Constitution, 
property  "of  the  State"  is  exempt  from  taxation.  le  also 
see  the  tendency  of  the  Constitution  of  1875  was  to  take 
from  the  Leg is h ture  some  of  their  coranon  law  prerogative 
of  exemption  from  taxation, which  prerogative  had  been  freely 
exercised  in  prior  years* 

We  see  also,  that  exemptions  from  taxation  other 
than  enumerated  in  Article  X,  Section  6 are  void. 

Section  9688  R.  S.  Mo.  1929,  provides! 

"The  ’Missouri  school  for  the  blind* 
at  St.  Louis,  and  the  'Missouri 
school  for  the  deaf'  at  Pulton  shall 
be  regarded,  classed  and  conducted 
wholly  as  educational  Institutions 
of  the  state*" 

Section  9689  R.  S.  Mo.  1929,  provides! 

"The  government  of  each  of  these 
schools  shall  be  vested  In  a board 
of  managers,  composed  of  five  men- 
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bers,  appointed  by  the  governor  with 
the  consent  of  the  senate*  The  mem- 
bers of  said  board  shall  be  appointed 
on  or  before  the  first  day  of  February, 

In  the  odd  numbered  years,  by  twos 
and  threes,  as  may  be  required  for 
each  of  said  boards,  and  they  shall 
hold  their  office,  respectively,  for 
the  term  of  four  years,  and  until 
their  successors  are  appointed  and 
qualified*  After  such  appointments 
have  been  made  and  have  been  approved 
by  the  senate,  the  secretary  of  state 
shall  notify  such  persons  of  their 
appointment*" 

Section  9705  ft*  8,  Mo*  1929,  provides  how  the 
real  estate  of  the  Missouri  School  for  the  Deaf  shall  be 
controlled,  and  reads  as  follows* 

"The  board  of  managers  of  each  school 
shall  have  the  care  and  control  of  all 
the  property,  real  and  psrsonal,  owned 
by  such  school,  and  the  title  to  all 
real  estate  or  personal  property  now 
owned  by  such  school,  or  by  the  state 
for  its  use,  or  that  may  hereafter  be 
purchased  by  or  donated  to  such  school 
shall  be  vested  in  such  board  of  man- 
agers of  the  respective  scho6lsy  for 
the  use  and  benefit  of  the  said  school* 

The  board  of  managers  of  either  school 
shall  not  sell  or  In  any  manner  dis- 
pose of  any  real  estate  belonging  to 
the  school  without  an  act  of  the  gen- 
eral assembly  authorizing  such  sale 
or  disposal  of  such  real  estate*  The 
boares  of  managers  shall  provide  their 
respective  schools  with  an  official 
seal*" 

We  see  that  under  the  present  law  the  Missouri 
School  for  the  Deaf  Is  a body  corporate,  and  that  the  con- 
trol of  its  property  Is  under  the  Board  of  Managers  ap- 
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pointed  by  the  Governor,  and  that  the  title  to  all  pro- 
perty connected  with  said  school  is,  by  legislative  act, 
vested  in  the  Board  of  Managers  for  the  use  and  benefit 
of  said  school. 

This  question  presents  itself  in  your  request: 

In  the  face  of  the  Constitution  exempting  State  property 
from  taxation,  can  the  City  of  Fulton  legally  run  a 
special  assessment  against  property  belonging  to  the 
Board  of  Managers  of  the  Missouri  School  for  the  leaf  in 
which  the  Board  holds  legal  title  for  the  use  and  benefit 
of  said  schoolT 

The  section  of  law  which  vests  the  title  in  the 
Board  for  certain  uses  admits  that  before  the  passage  of 
said  act  certain  properties  were  held  by  a legal  title  in 
the  ownership  of  the  State  of  Missouri  to  the  use  of  said 
school.  Said  section  of  law,  transferring  title  from  the 
State  of  Mieeouri  to  the  Board  of  Managers,  first  appeared 
in  Laws  of  1921,  page  649,  and  prior  to  that  time  the 
State  had  legal  title  to  said  property  in  its  own  name. 

Does  this  legislative  transfer  of  legal  title 
in  1921  change  the  title  to  the  extent  that  now  this  pro- 
perty is  not  "the  property  of  the  State"  which  under  the 
constitution  is  exempt  from  taxation?  An  depends  on 
what  the  people  in  thier  Constitution  intended  when  they 
used  the  phrase  "of  the  State",  when  exempting  property 
from  taxation. 

The  preposition  "of"  has  been  defined  by  Noah 
Webster  to  mean  in  its  general  sense,  the  following: 

"Proceeding  from;  belonging  to;  con- 
nected with;  concerning." 

We  have  been  unable  to  find  the  phrase  "property 
of  the  State",  used  in  any  Constitution  Judicially  defined 
but  under  a Statute  in  Kansas  which  provides  that  judgment 
shall  be  a lien  on  "real  estate  of  the  debtor"  in  the  case 
of  Burke  v.  Johnson  15  Pac.  204  1.  c.  207;  37  Kan.  337, 
that  Court  said: 

" 'Real  estate  of  the  debtor, ' means  that 

which  is  In  fact  of  or  belonging  to  the 

debtor." 
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We  do  find  the  word  ■State"  as  used  In  the 
Bederal  Constitution  Judicially  defined  In  Karen  v. 

United  States  121  Fe$.  250,  1.  c.  256;  61  L.  R.  A.  457, 
when  that  Court  said: 

"When  the  constitution  speaks  cf  a 
state,  and  Inhibits  the  doing  of  cer- 
tain things.  It  sometimes  Includes 
under  the  term  ’state*  every  Instru- 
mentality or  agency  of  the  state 
which  presumes  to  act  by  authority 
of  the  state,*  * * ** 

Where  a State  Eoard  was  authorised  to  take  and 
hold  State  oroperty  for  State  Durposes,  the  Supreme  Court 
of  Wisconsin  holds  thet  the  property  Is  State  property, 
and  In  Milwaukee  v.  McGregor,  121  N.  W.  6^2,  1.  c.  642; 
140  Ms.  55,  that  Court  said: 

"The  fact  that  the  Board  Js  made  a 
state  agency  to  take  and  bold  title 
to  property  for  state  purposes  does 
not  cut  any  figure  In  the  matter. 

The  building  Is  not  designated  to  be, 
in  any  proper  sense,  the  property  of 
the  board,  except  as  representing 
the  state. 

"So  the  question  cones  down  to  whether 
the  ordinary  charter  and  ordinance 
regulations  of  a city  requiring  sub- 
mission to  local  supervision,  as  re- 
gards the  manner  of  constructing,  al- 
tering and  repairing  buildings,  have 
any  application  to  state  buildings. 

That  must  be  answered  In  the  negative. 

It  is  plainly  so  ruled  by  the  familiar 
principal  that  statutes,  in  general 
terms,  do  not  apply  to  acts  of  the 
state.  Moreover,  express  authority 
to  a state  agency  doing  a particular 
thing  in  a particular  way  supersedes 
any  local  on  general  regulation  con- 
flicting therewith." 

Special  assessments  for  local  improvements, 
although  levied  by  virtue  of  the  taxing  power,  have  been 
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held  In  many  ^Fiaes  by  our  Supreme  Court  not  to  be  taxes 
within  the  meaning  of  this  constitutional  section  exempt- 
ing "property  of  the  State*  from  taxation* 

In  the  3a  te  case  of  Corrigan  v.  Kansas  City, 

211  Mo.  608,  1.  c.  627;  111  S.  W.  215,  Judge  Valliant 
said: 


’’Seci  Ion  3,  article  10,  of  the  State 
Constitution  requiring  taxes  to  be 
uniform,  aid  sections  6 and  7 of  the 
same  article,  the  one  exempting  pro- 
Dertles  of  certain  kinds  and  the 
other  forbidding  any  other  exemptions, 
refer  only  to  general  taxes?  those 
sections  neither  exempt  nor  forbid 
the  exemotion  of  properties  from 
special  assessments  for  local  Im- 
provement.* 


FIRST  COMCLUSIOH. 

We  come  now  to  our  first  conclusion.  It  Is 
the  opinion  of  this  office  that  the  constitutional  ex- 
emption of  State  orooerty  from  taxation  exempts  not 
only  the  State  property  where  the  legal  title  to  same 
Is  in  the  name  of  the  State,  but  exempts  also  that  pro- 
perty, both  personal  and  real,  which  is  used  as  an 
instrumentality  and  agency  of  the  State  even  though  the 
legal  title  to  said  property  be  not  In  the  State's  name. 

The  Missouri  School  for  the  Deaf  Is  a corporate 
body  created  by  the  Legislature  as  an  Instrumentality  of 
this  State.  The  coard  of  Managers  vested  with  legal 
title  to  all  the  institution's  property  are  creatures  of 
the  Legislature  holding  said  title  to  the  use  of  said 
state  Instrumentality.  They  hold  but  a bare  legal  title 
whebe  the  nower  of  sale  can  only  be  exercised  by  Legis- 
lative authorisation.  The  entire  use  of  equitable  In- 
terest in  said  property  Is  vested  In  Missouri  School  for 
the  Deaf,  and  It  Is  only  to  said  uses  that  they  can 
legally  exercise  any  control  over  said  property.  The 
property  of  the  Missouri  School  for  the  Deaf  falls  within 
that  constitutional  provision  exempting  the  "property  of 
the  state",  from  taxation, for  the  preposition  "of"  as  used 
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in  said  constitutional  provision  includes  all  property 
which  is  in  fact  of  and  belonging  to  the  State.  "Of"  as 
used  in  said  constitutional  provision  has  the  meaning 
of  its  general  sense  as  defined  by  Noah  Webster,  supra. 


We  are  further  of  the  opinion  that  this  con- 
stitutional exemption  of  State  property  from  t axat ion, 
according  to  the  cases  decided  thereunder,  refers  only 
t$  general  taxes,  and  by  its  terms  neither  exempts  nor 
forbids  the  Legislature  exempting  properties  from  special 
assessment  for  local  improvements.  If  the  State  of 
Missouri  be  not  liable  on  this  special  tax  bill,  it  is  for 
reasons  other  than  the  constitutional  provision  exempting 
State  property  f rom  ttaxation  for  the  exemption  of  this 
constitutional  provision  was  not  intended  to  exempt  State 
property  from  special  assessments. 


Havine  come  this  far  with  our  conclusion,  we 
must  next  determine  the  nature  of  this  tax  bill  of  the 
City  of  Fulton,  whether  it  be  a tax  bill  for  a general 
tax  or  a tax  bill  based  upon  a special  assessment  for 
local  improvements  creating  a constitutional  liability 
on  the  part  of  the  State. 

lulton  Is  a city  of  the  third  class,  and  the 
Statutes  providing  for  local  improvements  in  cities  of 
the  third  class  would  be  in  point.  Improvements  of 
streets  In  cities  of  third  class  are  either  by  authority 
of  Sections  €814  or  6341  R.  S.  Mo.  1929. 

Section  6814  R.  S.  Mo . 1929,  provides  as  fol- 
lows: 


"The  city  council  shall  have  power 
within  the  city,  by  ordinance,  in 
all  cases  where  the  cost  does  not 
exceed  sixty  cents  per  front  foot 
per  annum  upon  the  property  abut- 
ting upon  any  street,  avenue,  alley 
or  public  place  to  be  improved  as 
in  this  section  hereinafter  provided. 
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to  cause  the  streets,  avenues, 
alleys  and  nubile  places  of  the 
city,  or  any  nart  thereof,  to  be 
spr:nkled,  oiled,  repaired,  sur- 
faced and  resurfaced,  and  the  cost 
thereof  to  be  provided  for  and  de- 
frayed by  a special  tax  to  be  as- 
sessed in  favor  of  the  city  or  con- 
tractor on  the  adjoining  property 
fronting  or  bordering  on  the  streets, 
avenues,  alleys  and  nubile  places 
where  such  sprinkling,  oiling,  re- 
pairing, surfacing  and  resurfacing 
is  proposed  to  bd  done,  in  orooor- 
tion  that  the  linear  feet  of  each 
lot  fronting  or  bordering  on  the 
street,  avenue,  alley  and  public 
place  so  to  be  sprinkled,  oiled, 
repaired,  surfaced  and  resurfaced 
bears  to  the  total  number  of  linear 
feet  of  all  the  property  chargeable 
th  the  ap  eclal  tax  aforesaid  in 
the  territory  embraced  by  the  con- 
tract under  which  said  sprinkling, 
oiling,  repairing,  surfacing  and 
resurfacing  Is  to  be  done*  The 
above  work  may  be  done  by  said  city 
and  an  accurate  account  of  the  cost 
thereof  kept  ty  said  city  or  may  be 
contracted  for  annually  by  the  city 
council  at  such  time  and  under  such 
terms  as  shall  be  provided  by  or- 
dinance, and  the  city  shall  be  di- 
vided into  convenient  sprinkling, 
oiling,  repairing,  surfacing  and 
resurfacing  districts  for  the  above 
purpose,  and  each  district  shall  be 
let  separately.  The  special  tax  bill 
spoken  of  shall  be  and  become  a lien 
on  the  property  charged  therewith 
from  and  after  the  commencing  of 
such  sprinkling,  oiling,  repairing, 
surfacing  and  resurfacing  of  such 
streets,  avenues,  alleys  or  public 
places  under  the  provisions  of  an 
ordinance  providing  therefor,  and 
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shall  he  prlma  facie  evidence  of 
the  liability  of  the  property 
charged  therewith  to  the  extent  and 
amount  therain  soecified,  and  may 
be  collected  of  and  from  the  owner 
of  the  land  in  the  name  of  and  by 
the  city  or  contractor  as  any  other 
claim  in  any  court  of  comoetent  jur- 
isdiction with  interest  at  the  rate 
of  eight  oer  cent  per  annum,  and 
they  shall  be  issued  and  collected 
in  the  manner  hereafter  orowided  by 
ordinance:  Provided,  that  in  no 

case  shall  the  provisions  of  this 
section  aoply  where  the  cost  of  any 
such  improvement  shall  exceed  the 
sixty  cents  per  front  foot  oer  annum 
upon  the  property  abutting  uoon  any 
street,  avenue,  alley  or  oublic 
place* 

Section  6841  R.  S.  Mo*  1929,  provides  in  part 

as  follows: 

"Any  city  of  the  third  class  shall 
have  full  power  and  authority,  under 
the  following  conditions,  to  do  the 
following  things:  To  levy  and  col- 
lect taxes,  for  general  revenue  our- 
poses,  on  all  property  within  the 
limits  of  such  city,  taxable  accord- 
ing to  the  laws  of  this  state*  To 
grade,  pave  (the  word  pave  as  herein 
used  meaning  to  improve  with  all 
kinds  of  street  paving,  including 
macadamising),  gutter,  curb  and  other- 
wise improve  streets  and  alleys,  and 
parts  of  same,  and  to  reconstruct 
and  repair  any  paving,  grading,  gut- 
tering and  curbing,  and  to  make  and 
repair  sidewalks,  bridges,  culverts 
and  crosswalks,  and  to  condemn  and 
destroy  any  sidewalk  deemed  unfit 
for  use,  and  to  replace  the  same  wihh 
a new  one  of  the  same  or  di fferent 
material,  and  to  exercise  control 
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over  streets  and  alleys,  and  ea- 
tablish  and  re-establish  grades  there- 
on. * * * * The  coat  of  taring,  gut- 
tering and  otherwise  improving  any 
alley  and  the  roadway  part  of  any 
rtreet,  that  is  the  part  between 
curb  lines.  Including  street  inter- 
sections, shall  be  charged  against 
the  lots  and  ttracta  of  land  front- 
ing or  abutting  on  the  street  or 
alley  so  improved  along  the  distance 
improved,  in  proportion  to  the  num- 
ber of  fronting  or  abutting  feet. 

When  the  paving  or  guttering  on  any 
street  or  alley  is  only  repaired 
(repaired  as  here  used  shall  not  in- 
clude any  Improvement  where  the  entire 
surface  of  a paving  is  renewed,  but 
such  renewal  shall  be  considered  as 
paving),  the  cost  of  such  repairing 
shall  be  charged  in  the  following 
manner,  namely:  The  street  or  alley 
shall  be  divided  into  sections,  a sec- 
tion being  the  distance  from  the 
center  line  of  one  cross  or  inter- 
secting street  to  the  center  line  of 
the  next  eross  or  intersecting  street, 
and  the  cost  of  repairing  each  sec- 
tion shall  be  charged  against  the  lots 
and  tracts  of  land  fronting  or  abut- 
ting on  that  section  in  proportion 
to  the  number  of  fronting  or  abutting 
feet.  All  lands  owned  by  any  county 
or  other  political  or  municipal  sub- 
divisions, cemeteries  and  railroad 
rights  of  way,  fronting  or  abutting 
on  any  of  said  Improvements  shall  be 
liable  for  their  proportionate  part 
of  the  coat  of  such  improvement,  end 
tax  tills  shall  be  Issued  against 
such  property  as  against  other  pro- 
perty, and  any  county,  city  or  other 
political  or  municipal  subdivision 
that  shall  own  any  such  property  shall 
out  of  the  general  revenue  funds  or 
other  funds  pay  any  such  tax  bill, 
and  in  any  case  where  any  county,  city 
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or  other  political  or  municipal 
subdivision,  cemetery  company  or 
owners  or  railroad  comoan y,  shall 
fall  to  pay  any  such  tax  bill, 
the  owner  or  holder  of  same  may 
sue  such  county,  city  or  other 
political  or  municipal  subdivision, 
cemetery  comm  y or  owners  or  rail- 
road company  on  such  tax  bill,  and 
be  entitled  to  recover  a general 
Judgment  against  such  county,  city 
or  other  political  or  municipal 
subdivision,  cemetery  comoany  or 
owners  or  railroad  company.  Any 
of  said  street  imorovemrnts  may 
be  paid  for  in  whole  or  part  by 
such  city  out  of  general  revenue 
funds,  or  other  funds  which  the 
city  may  have  for  such  Durposes 
if  the  council  so  desires,  but 
all  such  Improvements  shall  be 
paid  for  with  special  tax  bills, 
unless  the  nroceedings  of  the  city 
for  same  specify  that  payment  will 
be  made  out  of  the  general  revenue 
lunds  or  other  funds  in  thole  or 
part.  The  charges  made  against 
lands  for  all  of  said  Improvements 
shall  be  known  as  special  assess- 
ments or  taxes,  for  improvments, 
and  shall  be  charged  and  assessed 
by  issuing  special  tax  bills  against 
the  lands  chargeable  with  the  cost 
of  the  improvements;  each  special 
tax  bill  so  issued  shall  be  a spe- 
cial lien  on  the  land  against  which 
it  is  issued**  * * 

Both  of  the  above  Sections  authorize  the  city 
of  j-ulton  to  issue  special  tax  bills  against  abutting 
property  owners  for  local  improv omenta.  Vhere  a street 
is  surfaced  or  resurfaced  by  paving  one  must  look  to 
one  or  the  other  of  these  two  sections  In  determining  by 
what  authority  the  City  of  Fulton  acted  in  issuing  tax 
bills  against  the  State  as  an  abutting  prooerty  owner* 
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this  tax  is  not  levied  and  collected  as  other  city  tax 
Is  levied  and  collected.  Both  Sections  authorize  the 
issuence  of  a special  tax  bill  against  abutting  property 
owners  for  local  Improvements  which  local  improvements 
Include  the  surfacing  md  paving  of  streets.  In  Section 
0841  the  Legislature  specified  particularly  their  in- 
tention to  allow  the  city  to  issue  special  tax  bills 
against  abutting  "lands  owned  by  any  county  or  other 
political  or  municipal  subdivisions,  cemeteries  and  rail- 
road rights  of  way",  and  the  Statute  expressly  specified 
their  Intention  to  make  the  owners  of  said  lands  liable 
for  their  oroport ionate  part  of  the  coat  of  imnrovement. 

In  this  * rant  of  cower  when  they  undertook  to  mention 
soeciflcally  land  owned  by  all  the  political  subdivisions 
of  the  State,  the  legislature  did  not  name  the  State  as 
a land  owner  chargeable  with  this  special  assessment, 
and  if  the  State  as  a land  owner  is  chargeable,  it  Is 
because  the  power  to  specifically  assess  all  abutting 
property  owners  by  the  general  terms  of  the  Statute  if 
of  Itself  a grant  of  power  to  specifically  assess  the 
State  when  the  State  happens  to  be  one  of  the  abutting 
property  owners.  It  is  indeed  peculiar  that  while  the 
Legislature  was  clearly  expressing  their  intentions  to 
include  all  political  subdivisions  of  the  State  os  a pro- 
per subject  of  a special  assessment,  they  did  not  include 
specifically  the  State  if  they  Intended  such  a grant  of 
power  to  cities  of  the  third  class. 

The  Legislature  has  the  right  to  authorize  citie 
of  the  third  class  to  incur  indebtedness  on  themselves  or 
on  the  part  of  the  State  for  purposes  and  In  amounts  not 
prohibited  by  the  Const  5 tut  ion,  ^ut  where  the  Constitution 
imposes  limitations  upon  which  valid  State  debts  can  be 
Incurred  by  legislative  act,  then  no  debt  can  be  incurred 
except  for  the  purposes  and  in  the  manner  prescribed  by 
said  Constitution.  Let  us  look  to  the  purported  Indebted- 
ness of  the  State  authorized  by  the  general  terms  of  this 
Statute  and  see  if  constitutional  limitations  preclude 
this  tax  bill  from  being  a valid  legal  obligation  of  the 
State. 

Article  IV,  Section  44  of  the  Missouri  Consti- 
tution provides  how  far  the  Legislature  can  go  in  author iz 
lng  a State  debt  as  follows: 


Mr.  Truman  L. 


Indies 


April  22,  1955. 
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"The  Omeral  Assentoly  shall  have  no 
power  to  contract  or  to  authorize 
the  contracting  of  any  debt  or  lia- 
bility on  behalf  of  the  State,  or  to 
issue  bonds  or  other  evidences  of 
indebtedness  thereof,  excdpt  in  the 
following  cases:" 

Thereafter  the  above  constitutional  orovision 
sets  out  in  four  separate  paragraphs  emergencies  in  which 
the  Legislature  has  power  by  Statute  to  authorize  the  con- 
tracting of  a debt  or  liability  on  behalf  of  the  State. 

Hot  one  of  those  enumerated  emergencies,  by  to  rd  or  by 
implication,  gives  oower  to  the  Legislature  to  authorize 
the  incurring  of  debts  on  the  part  of  the  State  to  fund 
or  refund  c it  Its  of  the  third  class  or  contractors  for 
improv  ememts  made  in  read  abutting  property  of  the  State. 
These  general  Statutes  authorizing  special  tax  bills  in 
cities  of  the  third  class  should  be  interpreted  in  the 
light  of  this  constitutional  provision  and  the  purposes 
for  which  State  debts  can  be  authorized  by  legislative 
act.  If  the  effect  of  those  general  statutes  is  to  auth- 
orize special  tax  bills  (liability  on  behalf  of  the  State), 
contrary  to  the  power  of  the  Legislature  to  authorize  in- 
debtedness against  the  State,  then  these  tax  tills  are 
void  and  of  no  force  end  effect  insofar  as  they  create 
any  legal  demand  against  the  State. 

59  Corpus  Juris,  page  214,  Section  351,  states 
the  law  thus: 

"Whore  the  constitutions  impose  lim- 
itations, no  valid  debt  can  be  cre- 
ated except  for  the  purposes  and  in 
the  manner  prescribed.  Neither  the 
legislature  nor  the  officers  and 
agents  of  the  state,  nor  all  combined, 
may  create  a debt  for  or  on  behalf 
of  the  state,  except  In  the  manner 
provided  for  by  the  constitution; 
accordingly,  where  the  constitution 
prescribes  the  only  wqy  in  which  a 
debt  of  the  state  can  be  contracted, 
any  attempt  by  the  legislature  to 
create  one  In  any  other  wey  is  futle, 
although  its  purpose  may  be  to  re- 
duce and  not  to  increase  the  debt 
of  the  state. 


)fbr*  Truman  L.  Ingles 


Apri  1 22,  1936 
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Although  Cornua  Jurla  does  not  cits  any 
Missouri  cases,  we  believe  It  states  the  law  applicable 
in  Missouri* 


SLCOND  CONCLUSION* 

*e  are  of  the  opinion  that  the  tax  till  In 
question  Is  for  a special  assessment  for  local  munici- 
pal improvements  in  the  City  of  Pulton,  a city  of  the 
third  class,  and  not  a tax  till  representing  a gmeral 
assessment  on  State  property  for  taxation. 

*e  are  further  of  the  opinion  that  there  Is 
no  constitutional  provision  in  Missouri  exempting  State 
property  for  special  assessments  for  local  improvements, 
but  that  constitutional  provision  which  provides  the 
only  purposes  for  which  the  Legislature  can  pass  a 
Statute  creating  a legal  liability  against  the  State, 
although  not  exempting  State  property  from  special  as- 
sessments for  local  municipal  improvements,  precludes 
the  passage  of  a legislative  act  authorizing  any  indebt- 
edness on  the  part  of  the  State  intended  to  fund  or  re- 
fund the  City  of  Fulton  or  individual  contractors  for 
imorovanents  made  in  roads  abutting  on  property  of  the 
State. 


fce  are  further  of  the  opinion  that  the  special 
tax  bill  in  question  based  upon  general  statutes  for  its 
validity,  is  not  a legal  claim  against  the  State  or  the 
State  board  in  control  of  t his  property.  To  say  that 
said  tax  bill  is  a legal  claim  mould  necessitate  reading 
into  those  general  statutes  an  invitation  on  the  part  of 
the  Legislature  to  Include  the  State  as  one  of  those 
body  politics  whirh  we  believe  the  Legislature  inten- 
tionally omitted  mentioning  when  expressly  naming  other 
body  politics  and  the  subdivisions  of  the  State  as  land 
proprietors  subject  to  this  special  assessment.  To  say 
that  said  tax  bill  is  a legal  claim  against  the  Stats  is 
to  nullify  that  constitutional  provision  limiting  the 
Legislature  in  authorizing  debts  and  liabilities  against 
the  State  for  any  particular  purposes.  The  Constitution 
is  too  plain  far  any  forced  construction. 
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April  22,  1936. 


Truman  L.  Ingles 


We  do  not  think  the  Statute  authorising 
special  tax  bills  against  abutting  property  owners  in 
cities  of  the  third  class  is  unconstitutional.  It  ia 
our  opinion  that  the  Legislature,  by  the  general  terms 
of  said  Statute,  did  not  intend  to  c*.  e a provision  of 
law  Imposing  liability  on  the  State  as  an  abutting 
property  owner  because  they  happened  to  pass  a general 
municipal  regulatory  Statute. 


Respectfully  submitted 


Ik.  ORR  SAWTLRS 

Assistant  Attorney  General. 


APPROVED: 


KOfc  Me AIT THICK 

Attorney  General. 


WOS:  H 


\V 
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SCHOOL  FOR  DFAlf:  Board  of  Managers  can  lease  real 

estate  for  C.  C.  C.  location* 

i'/S' 

+ 1956,  rpiiED 

/ 1U. 

Hon*  Truman  L*  Ingle  f ! 

Superintendent,  Missouri  * * 

School  for  the  i^eaf* 

Fulton,  Missouri 

Dear  Sir: 

Tour  request  of  May  14,  1955,  for  an  opinion  Is 
as  follows: 

"The  matter  of  leasing  a portion 
of  our  pasture  land  to  the  Federal 
Government  and  the  State  of  Missouri 
has  been  brought  up  by  army  officers 
In  charge  of  the  C.  C.  C.  Camp  Place- 
ment • 

"These  officers  desire  to  place  a 
C.  C.C.  Camp  on  a portion  of  our 
pasture  land*  The  Board  of  Managers 
of  the  school  have  aporoved  the 
leasing  of  this  land  to  the  Federal 
Government  and  the  State  of  Missouri 
for  a term  of  one  year,  with  the 
privilege  of  extending  the  lease, 
provided  in  the  opinion  of  the  At- 
torney General's  office  they  may  do 
so,  under  the  law* 

**111  you,  therefore,  give  me  an  opin- 
ion as  to  whether  or  not  It  is  legal 
for  us  to  sign  a lease  for  this  pur- 
pose*" 

Section  9689  R.  S*  Mo*  1929,  provides  that  the 
government  of  the  Missouri  School  for  the  Deaf  at  Fulton, 
Missouri,  diall  be  in  a Board  of  Managers,  and  reads: 

"The  government  of  each  of  these 
schools  shall  be  vested  in  a board 
of  managers,  composed  of  five  mem- 
bers, appointed  by  the  governor 
with  the  consent  of  the  senate* 
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The  members  of  said  board  shall 
be  appointed  on  or  before  the  first 
day  of  February,  In  the  odd  numbered 
years,  by  twos  and  threes,  as  may  be 
required  for  each  of  said  boards, 
and  the;  shall  hold  their  office, 
respectively,  for  the  tens  of  four 
years,  and  until  their  successors 
are  appointed  and  qualified.  After 
such  appointments  have  been  made 
and  have  been  approved  by  the  senate, 
the  secretary  of  state  shall  notify 
such  persons  of  their  appolntm-n  t» 

Section  9705  B.  *•  Mo.  1929,  provides  how  all  prop- 
erty. of  the  Missouri  School  for  the  Deaf  shall  be  con- 
trolled, end  reeds  as  follows: 

"The  board  of  managers  of  each 
school  shall  have  the  care  and 
control  of  all  the  property,  real 
and  personal,  owned  by  such  school, 
and  the  title  to  all  real  estate 
or  personal  prooerty  now  owned  by 
such  school,  or  by  the  strfte  for 
Its  use,  or  that  may  hereafter  be 
purchased  by  or  donated  to  such 
school  & all  be  vested  In  such  board 
of  managers  of  the  respective  schools, 
for  the  use  and  benefit  of  the  said 
school.  The  board  of  managers  of 
either  shcool  shall  not  sell  or  In 
any  manner  dispose  of  any  real  estate 
belonging  to  the  school  without  an 
act  of  the  general  assembly  author- 
izing such  sale  or  disposal  of  such 
real  estate.  The  boards  of  managers 
shall  provide  their  respective  schools 
with  an  official  seal." 

The  statutory  limitations  in  the  above  Statutes 
must  be  Judicially  construed  before  we  can  determine 
the  power  of  the  Board  of  Managers  to  execute  the  lease 
In  question. 

The  word  "sell"  as  used  in  the  Statute  has  a very 
definite  meaning  In  the  Statute  as  It  Is  used  In  the 
sense  of  passing  title  by  a deed  of  sale  for  a consider- 
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ation.  The  phrase  "sell  or  In  any  manner  dispose  of" 
or  more  particular  the  phrase  "dispose  of"  as  used  In  tie 
Statute  may  confuse  one  In  determining  the  fight  of  the 
Board  of  Managers  to  execute  the  lease  In  question. 

In  the  case  of  Speckman  v.  Meyer  220  S.  W*  529,  1.  c. 
530;  187  Ky.  e87,  the  ^supreme  Court  of  Ky.  construed 
the  phrase  "sell  or  dispose  of"  as  used  in  a will  and 
said: 


"Passing  the  question  as  to  the 
validity  of  the  restraint,  and  con- 
ceding that  the  prohibition  against 
his  power  to  *sell  or  dispose'  de- 
prived him  of  the  right  to  convey 
by  deal  or  other  like  Instrument 
any  part  of  this  estate  during  the 
15  years,  it  Is  contended,  and  was 
so  held  by  the  lower  court,  that  al- 
though William  Speckman  could  not 
sell  or  convey  during  the  15  years 
by  deed  or  other  like  Instrument, 
he  could  dispose  of  It  within  that 
time  by  a last  will* 

"Whether  he  Could  or  not  turns  on 
the  meaning  and  effect  that  should 
be  given  to  the  words  fsell  or  dis- 
pose' in  the  will  of  P.  H.  Speckman. 
In  arriving  at  the  meaning  of  these 
words,  we  should  and  will  be  con- 
trolled by  their  common  usage,  be- 
cause they  have  no  technical  mean- 
ing, are  in  general  use  In  the  every- 
day affairs  of  life,  and  are  to  be 
found  In  many  Instruments  dealing 
with  the  sale  and  disposition  of 
property,  both  real  and  personal* 

If  the  testator  had  simpiy  prohi- 
bited the  sale  of  the  property  dur- 
ing the  15  years  by  William  Speckman, 
there  would  be  little  trouble  In  de- 
termining that  he  merely  meant  to 
deny  him  the  right  to  part  with  the 
title  by  selling  it,  but  not  the 
right  to  dispose  of  it  by  will. 


Hon.  Truman  L. 
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"But  the  testator  did  not  stop  with 
orohibiting  the  sale;  he  also  forbid 
the  disposal  of  it  by  him,  and  the 
word  'dispose, * although  often  used 
as  synonymous  with  the  word  'sell, ' 
has  In  some  cases  been  given  a larger 
meaning,  although  we  have  not  found 
any  authority  that  has  construed  it 
in  the  connection  here  used  as  for- 
bidding a disoosition  by  will.  The 
sense,  however,  in  which  it  is  em- 
ployed is  usually  to  be  gathered 
from  the  context  and  the  ourpose 
of  its  use.  Its  meaning  may  be 
restricted  or  enlarged  to  carry  out 
the  intention  of  the  parties.  Ac- 
cordingly a prohibition  upon  the 
nower  to  'sell  or  disoose*  of  might 
mean  that  the  prooerty  should  not  be 
sold  or  mortgaged,  or  exchanged,  or 
incumbered  in  any  way,  while  a grant 
of  the  right  to  'sell  or  disoose*  of 
might  confer  authority  not  only  to 
sell,  but  to  trade,  exchange,  or 
mortgage." 


COHCxVjLION. 


We  are  of  the  odnion  that  the  government  and  con- 
trol of  the  real  estate  of  the  Missouri  School  for  the 
Leaf  at  Fulton  la  vested  in  the  Board  of  Managers  ap- 
pointed by  the  Governor,  and  that  said  Board  has  it 
within  its  nower  to  lease  that  Dortion  of  the  pasture 
land  belonging  to  the  Missouri  School  for  the  Deaf  to 
the  Federal  Government,  and  the  State  of  Missouri,  for 
the  placement  of  a C.  C.  C.  Camp. 

The  power  to  lease  is  vested  in  said  Board  under 
its  general  statutory  power  to  govern  and  control.  The 
Statute  prescribing  that  "The  Board  of  Managers*  * ->  * 
shall  not  sell  or  in  any  manner  disnose  of  any  real 
estate  belonging  to  the  school  without  an  act  of  the 
General  Assembly  authorising  such  sale  or  disposal  of 
such  real  estate"  is  not  a limitation  upon  the  Board 

bJrecluding  lt_  from  executing  a valid  binding  lease 
in  the  present  case* 
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Prom  the  context  of  the  Statute  we  are  of  the  op- 
inion that  the  phrase  "disoose  of"  has  a synonymous 
meaning  with  the  word  "sell"  as  used  in  the  Statute* 

While  the  word  "sell"  means  that  the  Board  cannot  pass 
title  by  a deed  of  sale  for  a consideration,  the  phrase 
"dispose  of"  means  that  the  Board  cannot  oass  title  by 
exchange  or  other  methods  of  Dasslng  title  other  than 
the  common  method  of  sale  by  dded  for  a consldertflon* 

The  limitations  of  this  Statute  were  to  prevent  the 
Board  from  passing  legal  title  to  the  prooerty  without 
legislative  authorization,  but  the  Legislature  did  not 
Intend  to  restrain  the  Board  from  executing  a lease  and 
at  the  same  time  give  them  power  to  govern  and  control 
the  property- 

We  are  of  the  opinion  that  the  execution  of  the 
lease  in  question  is  neither  a "sale"  or  a "disposition 
of"  the  property  coming  within  the  limitations  of  Section 
9706,  supra* 


Respectfully  submitted 


WJt*  QRR  SAWYLRS 

Assistant  Attorney  General. 


APPRCVLD* 


ROY  McKITTRICK 
Attorney  General* 
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SCHOOL 9:  A grad*  eohool  pupil  must  attend  "striot  in 
which  he  lives  with  oertain  exceptions. 


June  17,  1935. 


Ux.  Trank  J.  If frig 
Me-aber,  House  of  Representatives 
St.  Charles  County 
St.  Peters,  Missouri 


Dear  Sir: 


This  will  acknowledge  reoeipt  of  your  letter 
requesting  an  opinion  from  this  office  which  reads  as 
follows: 


"I  would  very  much  appreciate  your 
opinion  on  the  following  in  regard 
to  the  school  law.  Can  the  depart- 
ment of  education  give  state  aid  to 
a grade  school  district  for  paying 
tuition  of  puoll 8 living  in  another 
district? 

"If  this  oan  be  done  in  case  the  pu- 
pil lives  nearer  to  a eohool  in  a 
district  than  the  one,  in  which  the 
student  lives,  oan  money  be  paid  out 
of  the  state  school  fund  for  a puoll 
who  liras  nearer  or  has  to  pass  the 
school  in  his  or  her  own  district  and 
wants  to  attend  a eohool  in  another 
school  district? 

"tfhet  I would  like  to  know  is  if  a 
school  district  has  to  accent  pupils 
from  other  school  district  free  of 

oharce  or  whether  the  other  district 
in  which  the  pupil  lives  has  to  pay 
a tuition  or  if  the  state  will  pay 
this  tuition  regardless  of  how  muoh 
nearer  this  pupil  lives  to  the  school 
in  his  or  her  own  school  district." 


Mr.  Frank  J.  If frig 
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Section  9307.  R.  3.  Mo.  1929.  ;ivee  the  board  of  a 
school  district  the  right  to  make  rules  and  regulations 
in  regard  to  the  admission  of  non-resident  pupils  and 
prescribe  the  tuition  fee  to  be  paid  by  sane.  8ald  sec- 
tion reads  in  part: 

■••••  They  shall  hare  the  power  •*, 
and  may  admit  pupils  not  residents 
vlthln  the  district,  and  prescribe 
the  tuition  fee  to  be  paid  by  the 
same:  £r  jviueti,  that  the  following 
children,  ir  tney  be  unable  to  nay 
tuition,  shall  have  the  privilege 
of  attending  school  in  any  district  • 
in  this  state  in  whloh  they  may  have 
a permanent  or  temporary  home:  First, 
orphan  children;  second, children 
bound  as  apprentices;  third,  ohlldren 
with  only  one  parent  living,  and 
fourth,  children  whose  parents  do  not 
contribute  to  their  siqpport:  Provided, 
further,  that  any  person  paying  a 
school  tax  in  any  other  distriot  than 
that  in  whioh  he  resides  shall  be  en- 
titled to  send  his  or  her  ohlldren  to 
sohool  in  the  distriot  in  which  such 
tax  is  paid  and  reoelve  credit  on  the 
amount  charged  for  tuition  to  the  ex- 
tent of  such  school  tax." 


Section  13,  page  340,  Laws  of  Missouri,  1931.  requires 
the  board  of  directors  of  eaoh  and  every  school  distriot  in 
this  state  to  maintain  the  public  sohool  or  eohool s of  such 
distriot  for  a period  of  at  least  eight  months  in  eaoh  school 
year,  and  it  provides  that  when  any  distriot  has  legally 
levied  for  sohool  purposes  a tax  of  not  less  than  twenty  cents 
on  each  one  hundred  dollars  of  the  assessed  valuation  of  the 
property  therein,  such  district  shall  be  ^lotted  out  of  publlo 
school  funds  of  the  State  an  equalisation  quota  in  order  that 
suoh  districts  may  have  the  funds  necessary  to  maintain  the 
sohool  or  schools  thereof  for  suoh  minimum  term. 

In  view  of  the  above  sections,  it  is  olear  the  Legis- 
lature intended  that  a pupil,  unless  he  comet?  within  one  of 
the  exceptions  enumerated  in  Seotion  9307,  supra,  should 
at  bend  the  distriot  in  which  he  lives  unless  he  is  admitted 
to  another  distriot  according  to  their  rules  and  regulations 
and  pays  the  prescribed  tuition  fee.  The  only  exceptions  to 
the  above  rule  permitting  a grade  eohool  pupil  to  attend 
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school  In  & district  other  than  the  one  in  whioh  he  lives 
at  the  expense  of  the  district  in  whioh  said  student  lives 
or  providing  any  state  aid  therefor,  are  Sections  18  and 
20,  Laws  of  Missouri,  1931,  pages  344  and  346  respectively. 

Seotion  20  is  only  applicable  to  districts  having  an 
average  daily  attendants  of  less  than  fifteen.  Said  sec- 
tion provides  that  the  3tate  Superintendent  of  9ohoole,  if 
he  deems  it  to  the  best  interest  of  all  concerned,  shall, 
in  lieu  of  suoh  State  aid,  require  the  board  to  provide  for 
the  transportation  of  pupils  to  other  public  sohools  provided 
that  the  total  expense  including  transportation  and  tuition 
paid  by  the  State  shall  not  exceed  the  amount  the  State  would 
have  otherwise  paid  to  suoh  district. 

Seotlon  18  gives  the  oounty  superintendent  of  sohools 
the  power  and  makes  it  his  duty  to  assign  pupils  living  in 
one  district  to  an  adjoining  district  when  an  adjoining  sohool 
is  more  accessible  for  eald  pupil.  8ald  section  reads  as  fol- 
lows: 


"Whenever  any  pupil  is  so  looated 
that  an  adjoining  eohool  le  more  ac- 
cessible, the  oounty  superintendent 
shall  have  the  power  and  it  shall  be 
his  duty  to  assign  suoh  pupil  to  suoh 
adjoining  district:  Provided,  if  a 
sohool  dlstrlot  shall  be  divided  by  a 
county  line,  or  it  le  deemed  advisable 
to  assign  pupils  to  a dletrlot  in  an 
ad  jo  Inin.7  oounty,  then  the  oounty  super- 
intends at  of  the  oounty  wherein  the  pu- 
pil resides  shall  make  the  assignment, 
subject  to  the  state  superintendent  by 
any  oounty  euoerintendent  whose  oounty 
is  affected,  and  the  decisions  of  the 
state  superintendent  shall  be  final: 

Provided,  the  attendance  of  such  as- 
signed pupil  8 ball  be  credited  for  the 
purpose  of  apportionment  of  state  funds 
to  the  district  in  whioh  the  student 
lives,  and  the  board  of  dlreotors  of 
the  dletrlot  in  whioh  said  student  lives 
shall  pay  the  tuition  of  such  pupil  or 
pupils  so  assigned:  Provided,  suoh  tui- 
tion shall  not  exceed  ike  pro  rat®,  cost 
of  instruction." 

The  above  section  gives  the  oounty  superintendent  of 
sohools  the  power  and  makes  it  his  duty,  when  a pupil  is  so 


Mr.  Tronic  J.  If frig 


6/17/35 


located  that  an  adjoining  school  is  sore  accessible,  to 
assign  such  puoll  to  such  adjoining  district.  The  oounty 
superintendent  is  not  given  the  power  to  assign  a pupil 
to  any  district  other  than  an  adjoining  district  and  then 
only  when  the  adjoining  school  is  more  accessible  to  the 
pupil.  Said  section  plainly  require*  that  the  board  of 
directors  of  the  district  in  which  said  pupil  lives  shall 
pay  the  tuition  of  the  dud 11  so  assigned.  The  seotlon 
provides,  however,  that  the  attendance  of  such  assigned 
pupil  shall  be  credited  for  the  purpose  of  apportionment 
of  State  funds  to  the  district  in  whioh  the  stadent  lives. 


ooMOLU3ioy. 


In  view  of  the  above,  it  is  the  opinion  of  this  de- 
part ent  that  a grade  school  pupil  must  attend  eohool  in 
the  district  in  whioh  he  lives  unlees  he  is  admitted  to 
another  district  according  to  such  district's  rules  and 
regulations,  in  whioh  event  he  must  pay  the  prescribed 
tuition  fee  unless  he  oones  within  one  of  the  exceptions 
specified  in  'Beotlon  9307,  sunra;  or  unless  said  pupil 
lives  in  a distriot  having  an  average  dally  attendance  of 
less  than  fifteen  pupils,  and  the  State  superintendent  of 
schools  has  required  the  board  to  transport  said  pupils 
to  another  school  or  sohools,  in  which  event  the-  expense 
paid  by  the  State  shall  not  exceed  the  amount  that  the  State 
would  have  otherwise  Dald  to  such  district;  or  unless  the 
pupil  is  so  located  that  an  adjoining  school  is  more  acces- 
sible and  the  county  superintendent  of  sohools  has  assigned 
such  pupil  to  suoh  adjoining  district,  in  which  event  the 
board  of  directors  of  the  distriot  in  whioh  the  pupil  lives 
shall  pay  the  tuition  of  the  pupil  so  assigned.  The  at- 
tendance of  such  assigned  pupil,  however,  shall  be  credited 
for  the  purpose  of  aoDortlonment  of  state  funds  to  the 
distriot  in  whioh  the  pupil  lives. 


Tours  very  truly. 


APPRO VZDt 


J.  I.  TAYLOR 

Assistant  Attornry-aeneral. 


JohO.  HO^UAN,  Jr. 

(Acting)  Attorney-General . 


JET/af j 


( 1 ) ma7 

OLD  AGE  PSKS-ONS:  Inmate  of  county  inf irmary/muk®  application  for* 
pension  before  being  discharged  from  institution,  but  immediately 
upon  receipt  of  pension  must  be  discharged.  (2)  Inmate  ol  county 
infirmary  cannot  use  old  age  pension  to  support  himself  in  the 
infirmary  and  occupy  quarters  as  a paying  patient. 


august  17,  1935. 


honorable  David  D.  lope/. 
Prose  outing  ..ttornaj, 
Texas  County, 

Houston,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
august  12  wherein  you  make  the  following  inquiries: 

I 

"..lay  an  inmate  of  a county 
poor  farm  make  application 
for  and  receive  old  age 
pension  without  prior  dis- 
charge from  the  farm?" 

'.e  are  enclosing  herewith  copy  of  an  opinion  recently 
rendered  by  this  department  to  the  Honorable  W.  Ld  Jameson 
with  reference  to  county  Inmates  making  application  and  re- 
ceiving old  age  assistance;  this  opinion  bears  indirectly  on 
your  question;  however,  your  question  involves  the  receiving 
of  the  pension  ltselX  before  discharge  from  the  county  infirmary. 

...eetlon  28  of  the  Old  nge  Assistance  „ct  provides 
as  follows: 


"The  otate  Board  shall  have 
authority  to  make  sueh  rules 
and  regulations  as  are  neces- 
sary to  carry  out  the  provisions 
of  this  ASt.  The  Jtate  Board  and 
respective  County  Boards  shall 
meet  at  such  times  and  places 
as  may  be  fixed  by  the  rules  of 
the  Jtate  Board." 


Hon.  David  J£.  Impey 
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AUg.  1^,  1935 


The  State  Board,  having  authority  to  make  rules  and 
regulations,  ve  assume  will  make  certain  rules  regarding  inmates 
of  the  county  infirmary,  section  16  of  the  Aot  provides: 

"Ho  person  receiving  assistance 
under  this  Act  shall  at  the 
same  time  receive  any  other  relief 
from  any  public  funds,  except 
for  medical  and  surgical  assist- 
f.  • ce.rt 

In  view  of  the  above  section,  we  are  of  the  opinion 
that  an  inmate  of  the  county  Infirmary  would  not  have  to  be 
discharged  before  making  application  for  or  receiving  old  age 
assistance,  but  immediately  upon  reoelpt  of  the  pension,  it 
would  be  necessary  that  the  Inmate  be  discharged  from  the 
county  infirmary,  as  under  section  16,  supra,  no  one  may  receive 
assistance  or  relief  from  county  funds  and  at  the  same  time 
receive  the  old  age  assistance  in  addition  thereto. 


II 

"In  the  event  that  a qualified 
person  receives  allowance  of  an 
old  age  pension,  has  no  home  nor 
people,  has  become  accustomed 
to  the  surroundings  of  the  county 
poor  farm  and  doas  not  want  to 
leave,  would  it  be  permissible 
for  the  county  court  to  allow  such 
pensioner  to  occupy  quarters  on 
the  poor  farm  as  a paying  patient?" 


Section  12950,  h.S.  Mo.  1929  is  as  follows: 

"Poor  persons  shall  be  relieved, 
maintained  and  supported  by  the 
county  of  which  they  are  inhabi- 
tants. " 

Section  12951,  H.S.  Mo.  1929  is  as  follows: 

"Aged,  infirm,  lame,  blind  or  sick 
persons,  who  are  unable  to  support 
themselves,  and  when  there  are  no 
other  persons  required  by  law  and 
able  to  maintain  them,  shall  be 
deened  poor  persons." 


Hon.  David  £.  Impey 
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Aug.  3 7,  1935. 


In  the  ease  which  you  mention,  it  appears  that  the 
inmate  is  committed  to  the  county  infirmary  for  the  reason  that 
he  was  unable  to  support  himself.  If  the  inmate  reeelwe  the 
old  age  assistanee  pension,  then  it  may  be  readily  concluded 
that  he  is  able  to  support  himself  financially. 

lection  12954,  R.3.  Mo.  1929  empowers  the  county  court 
to  use  its  discretion  in  regard  to  support  of  the  county  poor, 
and  is  as  follows: 

"The  county  court  shall  at 
all  times  use  its  discretion  and 
grant  relief  to  all  persons, 
without  regard  to  residence,  who 
may  require  its  assistance." 

Rone  of  these  sections  hare  been  direotly  interpreted 
by  the  Supreme  Court.  They  are  reviewed  in  the  case  of  Jennings 
▼.  City  of  3t.  ~oula,  332  Mo.  l.o.  178.  At  page  179  the  Court, 
in  speaking  of  the  duty  of  a county  to  support  its  citizens, 
said: 

"The  good  of  society  demands  that 
when  a person  fls  without  means, 
and  unable,  on  account  of  some 
bodily  or  mental  infirmity,  or 
unavoidable  cause,  to  earn  a live- 
lihood*, he  is  entitled  to  be 
supported  at  the  expense  of  the 
publio.  'It  is  immaterial  how  the 
alleged  pauper  is  brought  into  need, 
as  it  is  the  fact  of  the  situation 
. and  not  the  method  of  producing  it 
that  is  important.'  *oO  the  fact 
that  a person's  want  is  the  result 
of  gross  intemperance  does  not 
prevent  him  from  securing  relief  as 
a pauper.'  'An  able-bodied  man,  who 
can,  if  he  chooses  obtain  employment 
which  will  enable  him  to  maintain 
himself  and  family,  but  refuses  to 
accept  employment,  is  not  entitled 
to  public  relief,  though  relief 
may  be  properly  extended  to  the  wives 
and  children  of  suoh  men.'  (21  H.C.L. 

705,  706)  It  necessarily  follows 
that  an  able-bodied  man,  who  is 
unable  to  obtain  employment  on  account 
of  the  economic  conditions  existing 
at  the  time,  and  who  is  without 
means  of  support  is  entitled  to  publio 
relief. 


Hon*  David  £.  "tipey 


4* 


AUg.  17,  1935. 


"The  oupreme  Court  of  Pennsylvania 
directly  passed  on  tils  question  In 
the  recent  case  of  Commonwealth  v. 

Liverright,  161  Atl.  697,  l.c.  710: 

’Again  we  hold  that  the  support  of 
the  poor— meaning  such  persons  as  have 
been  understood  as  coming  within 
that  class  ever  since  the  organization 
of  the  Government,  persons  who  were 
without  means  of  support,  the  same 
persons  stated  in  the  * * * bill  * * * 
is  and  always  has  been  a direct  oharge 
on  the  body  politic  for  its  preservation 
and  protection;  and  that  as  such,  in 
the  light  of  an  expense,  stands  exactly 
in  the  same  position  as  the  preserva- 
tion of  law  and  order.  The  expenditure 
of  noney  by  the  state  for  such  purposes 
is  in  performance  of  a governmental 
function  or  duty,  and  is  not  controlled 
by  the  constitutional  provision,  if 
the  purpose  is  to  supply  food  and 
shelter  to  the  poor,  including  those 
who  are  destitute  because  of  enforced 
unemployment,  provided  only  that  the 
money  be  not  administered  through  for- 
bidden channels.  The  appropriation  in 
providing  for  relief  of  poor  comprehended 
those  who  has  been  driven  into  that 
situation  through  enforced  unemployment; 
they  having  no  means  to  support  themselves. 
From  this  cause  the  ranks  of  the  poor 
had  Increased  so  rapidly  as  to  stagger 
the  people  of  our  state.  The  fact  that 
their  numbers  are  swollen  through 
u.nem  )loyment  does  not  change  the  estab- 
lished concept  of  poor  persons.  To  hold 
that  the  state  may  not  under  the  Constitution 
now  aid  suoh  people,  even  though  it  had 
a governmental  duty,  would  be  to  deny 
to  the  state  the  right  to  perform,  not 
only  an  important,  but  at  this  time  a 
most  pressing  governmental  function.  To 
hold  that  the  state  cannot  or  must  not  aid 
its  poor  would  strip  the  state  of  a 
means  of  self-preservation,  and  might 
conceive  untold  hardships  and  difficulties 
for  the  future." 


Eon.  David  E.  Imp  ay 
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CONCLUJIOM 


It  is  the  opinion  of  this  department  that  inmates  of 
a county  infirmary  cannot  be  permitted  to  receive  the  old 
age  assistance  pension  and  at  the  same  time  remain  at  the 
oounty  farm  on  a paying  basis  using  the  pension  for  the  pay- 
ment of  their  board  and  lodging,  for  the  reason  that  the 
statutes  contemplate  that  only  persons  unable  to  support  them- 
selves may  become  Inmates  of  a county  infirmary,  ''.'hen  a 
person  receives  an  old  age  assistance  pension,  the  lav 
contemplates  that  he  is  no  longer  unable  to  support  himself 
financially.  And  in  addition  thereto,  the  statutes  in  no  vise 
provide  for  a person  being  an  Inmate  of  a oounty  infirmary 
and  occupying  quarters  as  a paying  patient. 


Respectfully  submitted. 


OLLIVKR  V.  ROLEN, 

assistant  Attorney  General. 


APPROVED : 


koYTcwmmrr' 

Attorney  General. 


OWN: AH 


ELEEMOSYNARY  INSTITUTIONS:  COUNTY  COURTS:  INSANE  PERSONS: 


The  law  is  not  mandatory  that  the 
state  eleemosynary  institutions 
return  county  patients  to  sending 
county  where  keep  and  expenses  are 
not  paid, by  the  county,  but  the  Board 
of  Managers  of  the  Eleemosynary  Insti- 
tutions have  the  rig^it  to  so  return 

A X,  such  patients, 

January  29,  1955 


Honorable  ft.  &.  Jameson 
President  ^oard  of  Managers 
State  eleemosynary  Institutions 
Jefferson  City 
Missouri 


Dear  Mr.  Jameson: 


Receipt  of  your  letter  dated  January  12,1935* 
is  acknowledged,  inclosing  copy  of  your  letter  to  this  of- 
fice of  date  December  10,  1934.  Your  letter  of  date 

December  10,  1934,  is  in  part,  as  follows: 

"The  County  of  Jasper  owes  to  State 
hospital  /3, Nevada, the  stub  of 
>>86, 527.18  . 2 have  been  unable  to 

get  any  action  toward  the  payment 
of  any  part  of  this  account  from 
tills  court. 

Does  the  eleemosynary  board  have 
any  recourse  in  a situation  of  this 
kind?  .Quid  we  be  justlf led  under 
the  law  In  returnTn"*  to  Jasper 
County  tKe  patients  in  this  tnstl- 
tut ? on  lor  which  t5ey  so  far  have 
failed  to  pay?1*  ' 


In  our  opinion  to  you  of  date  Deeember  12, 
1934,  and  answering  your  letter  of  date  December  10,1934, 
in  the  next  to  the  concluding  paragraph  thereof,  we  stated 
as  out  opinion  that, 

"fte  are  of  the  opinion  that  the 
board  of  Managers  of  the  state 


Honorable  • 


H*  Jameson 


2— 


January  29,  1935 


eleemosynary  Institutions  has  the 
right  to  return  to  the  custody  of 
the  respective  counties  such  county 
patients  where  payments  for  their 
keep  or  other  expenses,  as  provided 
by  Seetlon  8636  hevlsed  Statutes 
Missouri  1929,  have  not  been  made  by 
the  respective  counties  from  which 
such  payments  were  due." 


We  do  not  know  how  we  can  make  ourselves  any 
clearer  than  we  did  In  the  last  quoted  portion  of  our  former 
letter*  There  is  no  express  mandate  In  the  law  requiring 
you  to  return  county  patients  to  the  sending  county  when 
the  payments  for  their  keep,  or  other  expenses,  have  not  been 
made  by  the  respective  counties  from  which  such  oayments  are 
due.  However,  the  Hoard  of  managers  of  the  state  eleemosy- 
nary institutions  Is  the  business  and  executive  manager  of 
such  institutions  in  the  administration  of  their  affairs* 

We  have  pointed  out  to  you  what  your  rights  are  In  the  pre- 
mises and  It  is  a matter  for  the  board  to  determine  what 
course  of  action  It  will  take  In  reference  to  returning  such 
county  patients* 


Yours  very  truly. 


GILBERT  LAM8 

Assistant  Attorney  General 


APPHOVUD* 


ROY  MimiGT 
Attorney  General 


GLlLC 


Circuit  Clerks 


Circuit  Clerks  hold  office 
from  the  first  konday  in 
January  of  the  year  ft)  11  owing 
election  until  the  first 
konday  in  January  four  years 
later. 


February  2nd,  1935. 


Mr.  C.  £.  Jeffries, 

Clerk  of  the  County  Court, 
Neosho,  kirsouri. 

Dear  Sir:- 


Y/e  hare  your  letter  of  January  22,  1935,  In  which  an 
opinion  is  requested  as  follows: 

"There  is  a difference  of  opinion  between  the 
Newton  County  Court  and  the  outgoing  Circuit  Clerk, 

Claude  R.  Blakeley.  Mr.  Blakeley  has  served  as 
Circuit  Clerk  for  the  past  eight  years  and  has 
received  $20,000  for  the  eight  years  work.  However, 
he  contends  that  his  term  of  office  was  over  January 
1,  1935,  and  as  he  stayed  in  the  office  until  the 
first  Monday  in  January,  is  demanding  pay  from  the 
county  court  for  five  days  work, 

"It  is  the  County  Court's  opinion  toat  Mr. 

Blakeley's  term  was  not  over  until  the  first  Monday 
in  January,  end  that  as  he  has  already  reoeived 
$2500  for  each  year's  work,  is  not  entitled  to  the 
additional  salary. 

"The  court  would  appreciate  very  much  if  you 
would  give  your  opinion  on  this  matter." 


Section  11664  Revised  Statutes  of  Missouri,  1P2C  , provides 
os  follows: 

"Seo.  11664.  Election — term  of  offioe—  commission. 

At  the  general  election  in  the  year  eighteen  hundred 
and  eighty- two,  and  every  four  years  thereafter,  except 
as  herein  provided,  the  clerks  of  all  courts  of  record, 
except  of  the  supreme  court,  the  St.  Louis  Court  of  Appeal®, 
and  except  as  otherwise  provided  by  law,  shall  be  elected 
by  the  qualified  voters  of  each  county  and  of  the  city 
of  St.  Louis,  who  shall  be  commissioned  by  the  governor, 
and  shall  enter  upon  the  discharge  of  their  duties  on  the 
first  Monday  in  January  next  ensuing  .heir  election,  and 


C.  E.  Jeffries— ^2 


Feb.  2nd,  1935 


Sh^.;  hylA  Jkell  giant  teW  ot  f°. V*.  IMtL 

A lessors  shall  be  didX-Pleoted_jLnd 
qualified,  unless  sooner  removed  from  offioe." 


Reviewing  the  above  seotion  with  due  advertence  to  the 
apparent  legislative  Intent,  expressed  and  implied,  we  are  of  the 
opinion  that  the  position  taken  by  the  outgoing  olrouit  clerk  is 
untenable. 

No  where  in  the  section  is  the  date  "January  first" 
mentioned.  The  term  of  offioe  begins  on  the  first  Monday  in 
January  and  ends  on  the  first  Monday  in  January  four  years  later. 
Further  evidenoe  of  this  is  found,  if  any  be  needed,  in  the  use 
of  the  words  "and  until  their  successors  shall  be  duly  elected 
and  qualified".  Obviously,  the  new  circuit  clerk  cannot,  under 
any  conditions,  qualify  until  the  first  Monday  in  January.  Of 
course,  should  the  new  circuit  clerk  for  seme  reason  fall  to 
qualify  until  a later  date  than  that  set  by  statute,  there  might 
be  seme  merit  to  Mr.  Blakeley's  contention,  but  we  need  not  pass 
on  that  here. 

When,  however,  the  new  olrouit  clerk  qualifies  on  the 
date  set  by  statute,  no  question  of  additional  compensation  for 
the  outgoing  clerk  can  be  considered.  To  hold  otherwise  would 
be  to  nullify,  in  part,  not  only  the  above  quoted  seotion  but 
also  seotion  11766  Revised  Statutes  of  Missouri,  1929,  providing 
the  amount  of  annual  compensation  due  circuit  clerks  for  if  we 
adopt  Mr.  Blakeley's  view,  there  would  almost  always  be  extra 
days,  and  compensation  therefor,  to  consider. 

Both  by  the  language,  therefore,  and  by  the  dear  legis- 
lative Intent  of  seotion  11664  are  we  committed  to  the  view  that 
the  term  in  question  ends  not  on  January  first  but  on  the  first 
Monday  in  January. 


Very  truly  your 6, 


CHaRL.ES  M.  HCW&L,  Jr. 

CMHJr:LB  Assistant  Attorney- General. 

APPROVED: 


Attorney-General 


COUNTY  DEPOSITARY:  I. County  court  should  advertise  for  bids 
COUNTY  COURTS:  at  May  Term,  in  odd  years, under  Sec. 

12164  R.S.1929. 

2.  Question  discussed  in  event  no  selection 

made  by  County  Court  under  Sec. 1 2184  & 12189. R.S12S 

February  23,  1935, 


don.  : Ernest  Jadwin, 

Clerk  of  tho  County  Court, 
shannon  County, 
iainenco,  Missouri. 


or  Attention  of:  A.  L.  Deatherage, 

Presiding  Judge, 

. ?•  Galbraith, 

. II.  Ur  a-1  ford, 
i)l strict  Judges, 

of  Shannon  County 
Court« 


Dear  Sir: 


This  Is  to  aclrnowledge  receipt  of  your  letter  of 
February  1,  1935,  in  Thich  you  request  tho  opinion  of  this 
office  on  matters  suggested  therein;  which  letter  is  as 
follows: 


"..e,  the  undersigned,  members  of  the  .hannon 
County  Court,  desire  to  present  for  your 
consideration  a statement  of  facta  and  to 
secure  from  you  an  opinion  relative  to  the 
natter  to  which  such  facts  relate: 

Tho  hannon  County  Dank,  at  iainonee,  county 
seat  of  fnaimon  county,  was  chosen  as  the 
depository  of  county  such  depository  under 
restrictions.  A bond  for  the  safekeeping  of 
such  funds  was  given  by  the  banking  corpora- 
tion. In  Jeconber,  1934,  the  Finance  Coraais- 
s loner  ordered  the  liquidation  of  the  banks 
assets  and  tho  bank  of  course,  ceasod  to 
function  as  county  depository.  Immediately 
thereafter  the  County  Court  entered  of 
record  an  order  instructing  the  County  Treas- 
urer to  deposit  county  funds  in  the  inona 
Savings  Fan!:,  at  .Yinona,  Missouri,  hannon 


ion.  :rne3t  Jadwin 
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"County,  '.mtll  further  notice,  but  the 
court  did  not  mention  in  Its  records 
requirement  of  a rate  of  Interest  to 
be  paid  nor  is  there  any  record  of  any 
bond  being  entered  into  by  said  bank 
as  county  depository.  January  1st  this 
year  the  undersigned  entered  upon  their 
duties  as  members  of  the  Shannon  County 
Court,  and  at  a torn  of  court  held  in 
January  advertised  for  bids  for  county 
depositary,  sane  to  be  submitted  to  us 
at  our  regular  ebruary  session.  At 
this  session  xre  were  ac. vised  by  the  two 
banking  institutions  in  this  county  that 
they  would  not  submit  bids,  would  enter 
into  no  bond  and  would  pay  no  interest 
for  the  deposit  of  co  :nty  funds,  but 
ould  accept  the  deposit  of  same  only 
as  ordinary  checking  accounts  are  accepted 
from  other  depositors,  nor  has  the  court 
been  successful  in  securing  depository 
arrangements  with  banking  institutions  in 
adjoining  counties  as  provided  for  by 
3ection  12189,  R.  3.  1029.  At  the 
regular  ] ebruary  tern  we  entered  on  record 
an  order  rescinding  the  order  of  the  pro- 
oe  ing  court  which  instructed  the  county 
treasurer  to  deposit  the  county  funds  in 
the  inona  Savings  Ban!:,  since  we  can  find 
no  authority  in  law  for  such  an  arrange- 
ment, the  questions  we  desire  to  propose 
are  these: 

Is  the  e anything  this  Court  can  do  except 
permit  the  County  Treasurer  to  deposit  the 
county  funds  where  ho  chooses,  relying 
upon  the  bond  of  tho  treasurer  for  the  safe- 
keeping of  said  funds? 

Since  the  advertisement  for  bids  for  a 
county  depository  wa3  :.iade  prior  to  the 
regular  February  term  of  our  court  bocause 
the  former  depository  was  out  of  business, 
will  it  not  be  necessary  for  the  court  to 
again  advertise  for  bids  to  be  submitted 
at  the  regular  Kay  torn,  1935,  as  required 
by  Section  12134,  R.  3.  1929? 
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"In  caoe  wo  moot  with  the  sane  result  at 
the  ’ ay,  1935,  term,  and  no  bids  are 
received,  shall  tlie  coxirt  again  proceed 
without  naming  a county  depository,  leaving 
the  matter  of  deposits  entirely  to  the 
county  treasurer? 

ince  wo  can  find  nothing  in  the  law  cover- 
ing the  situation  as  it  now  faces  us  in 
regard  to  the  selection  of  a depository 
when  no  bids  are  received,  and  when  wo  can- 
not ako  an  arrangement  for  the  deposit  of 
such  funds  under  six  agreement  for  the 
payment  of  the  minimum  rite  of  interest 
prescribed  by  action  12139,  we  will  groatly 
appreciate  your  ocrly  assistance  in  guiding 
us  in  the  proper  c urse  of  procedure  in 
thi3  matter.  ' 


I. 

e note  from  your  statement  of  facts  that  the  county 
court  of  Shannon  County  had  previously  selected  the  hannon 
County  Tank  as  a county  depository  for  the  county  funds  and 
a bond  given  for  the  safekeeping  of  3 aid  funds:  that  in 
December,  1934,  said  Hank  was  ordered  closed  by  the  Comis- 
3ionor  of  finance  and  passed  into  his  hands  for  liquidation; 
that  thereafter  the  county  court  of  that  county  entered  of 
record  an  order  Instructing  the  county  treasurer  to  deposit 
tho  county  fun, 'o  in  the  .Inona  avings  Bank,  and  according 
to  your  letter  no  rate  of  intorost  was  roquired  and  no  bond 
oxecutod  by  the  .inona  avin;  s hank  as  provided  by  law. 

o also  note  that  the  now  County  Court  after  Jan  ary 
1,  1935,  advertised  for  bld3  to  be  submitted  at  the  regular 
: ebruary,  1935  Tern  of  said  court  for  tho  county  funds;  that 
no  bids  wero  rocoived  or  accepted  and  no  depository  3ele  ted 
but  that  two  banka  Indicated  that  they  would  accept  the 
county  funds  as  ordinary  checking  accounts. 

You  also  state  that  the  county  court  has  not  been 
successful  in  securing  a county  depository  in  tho  county  or 
any  adjoining  county  under  the  provisions  of  Section  12139, 

• . Ih29;  also  that  the  county  court  rescinded  the 

order  of  the  old  court  that  tho  county  tre&auror  deposit  the 
funds  in  the  iinona  having 3 Bank. 
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TJn  er  the  above  clr  const  once  a you  ask  whether  or 
not  there  la  anything;  the  county  court  can  do  except  perm" t 
the  county  treasurer  to  deposit  the  county  funds  whoro  he 
chooses , relying  upon  the  bond  of  the  county  treasurer  for 
safekeeping  said  funds. 

since  the  county  court  has  been  unable  to  select 
a depository  undor  the  provisions  of  Sections  12104,  12185, 
12136  and  12137,  . . . o.  1029.  and  has  boon  unablo  to  make 

ar. angemonts  for  a depository  with  any  banking  corporation, 
association  or  individual  banker  under  the  provisions  of 
3oction  12139,  the  county  treasurer  being  the  custodian  of 
the  county  funds  in  his  ponsession  it  thereby  becomes  his 
duty  to  safeguard  and  protect  said  county  funds  in  his  hands 
without  the  aid  of  a duly  selected  de;>03itory. 


Coming  now  to  tho  question  of  the  liability  of  the 
county  treasurer  on  hi3  official  bond.  In  tho  ovont  that  no 
county  depository  is  selected  by  the  county  court: 

-iection  12193,  H.  3.  io.  1929,  provides  as  follows: 

"COITITY  TRKA3URSI  v:  CEMPT  y.lOM  LIABILITY, 

BEL'. — The  county  treasurer  shAll  not 
be  responsible  for  any  loss  of  the  county 
funds  through  the  negligence  or  failu  c 
of  any  depositary,  but  nothing  in  this 
article  slocl!  release  said  treasurer 
from  any  loss  resulting  from  any  official 
misconduct  on  his  part,  or  from  responsi- 
bility for  the  funds  of  tne  county,  until 
a depositary  shall  t>'e  soloctcd  anc  the 
7und3  'clo ;>Q3ito5  tkeroln.  or  for  any  mis- 
appropriation of  such  funds  In  any  manner 
by  him." 


There  arc  many  cases  In  Missouri  announcing  the  rule 
that  a public  officer  ins  trusted  with  public  money  Is  to 
koep  3uch  funds  safely,  and  that  duty  must  bo  perfomod  at  the 
peril  of  such  officer,  and  that  a public  officer  is  an 
Insurer  of  public  funds  which  he  has  lawfully  received.  We 
cite,  os  sustaining  this  rule  of  law,  tho  following  caso3. 
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and  many  others  could  be  cited: 

1’nlversity  City  v.  Cohall,  275  Co.  067,  205  5.  ff.  G31; 
< lty  of  ayetto  v.  ^ilvoy,  290  3.  1019,  1.  c.  1021; 

ragg  City  peoiol  koad  District  v.  Johnson,  20  . 7. 

(2d)  22,  1.  c.  24; 

Glaze  v.  shumard,  54  »>.  (2d)  726,  1.  c.  723. 


Of  course,  since  the  county  court  has  been  unable  to 
seloct  a depository  according  to  lav,  and  the  county  treasurer 
is  the  custodian  of  such  funds  and  he  and  hi3  sureties  primar- 
ily liable  for  tho  safeguarding  of  sane,  it  thereby  devolves 
upon  hlr.,  far  t'le  protection  of  himself  and  his  sureties,  to 
exercise  his  best  Judgment  In  safeguarding  snld  funds  and 
in  selecting  a place  of  deposit* 


II. 

e now  cone  to  the  question  of  tho  county  court  advor- 
tlsinr  for  bids  for  depositories  of  the  funds  of  the  county, 
before  tho  lay,  1935,  Toro  of  tho  County  Court,  and  rocelvlng 
proposals  from  banking  corporations,  associations  or  individual 
bankers  in  such  county  under  the  provisions  of  section  12104  etc* 

You  ask,  ".<111  it  not  be  necessary  for  the  county 
court  to  again  advertise  for  bids  at  the  regular  Kay  Toro, 

1935?" 


It  Is  our  opinion  that  it  is  inconbent  upon  the 
county  court  to  renrvertlso  for  bids  at  the  - ay  Term  of  court 
under  the  provisions  of  ection  12134  etc.,  and  if  for  any 
reason  no  acceptable  bids  are  made,  then  it  bocamos  tho  duty 
of  the  county  court  to  proceed  under  tho  provisions  of  Section 
12139.  The  county  court  should  strictly  follow  tho  provis- 
ions of  theso  sections  oven  though  they  night  anticipate  that 
no  acceptable  bids  n’.ght  be  made  under  section  12134  etc., 
or  that  no  acceptable  arrange  onts  could  be  made  under  the 
provisions  of  .octlon  12199.  After  tho  county  court  h s 
s'  rictly  fo  lowed  the  statutory  requires-  nts  and  in  the  event 
no  depository  has  been  selected,  we  will  then  be  glad  to  give 
you  an  opinion  as  the  situation  then  exists.  The  Goneral 
3sembly,  which  is  now  in  session,  will  no  doubt  have  adjourned 
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by  that  tine  and  porhaps  it  will  have  enacted  some  legis- 
lation which  rrlll  be  helpful  to  solve  just  3uch  situations 
as  o:;i3t  in  yoor  orinty. 

e roallzo  that  the  past  financial  and  banking 
situation  hr  a create  ; some  vexatious  problems  for  county 
officials  In  regard  to  the  safeguarding  of  the  county  fun  s. 
But  wo  recognize  that  the  present  situation  13  much  bettor 
than  it  has  been  in  the  past  and  the  banks,  trust  companies 
and  banking  associations  are  in  a much  bettor  condition 
now  and  the  situation  in  that  respect  has  been  very  definitely 
relieved. 


o shall  be  glad  to  cooperate  with  you  in  rendering 
such  further  assistance  as  wo  are  able  to  give  in  this 
matter  at  a later  date. 


Very  truly  ; ours. 


JLL  n.  EEUTTT 

Assistant  Attorney -General • 


APPKOV  ■ : 


Attomey-Cenoral , 


OKHs  .G 


LE  0 - r-.  dY  BOARD:  ) 

•SUPERINTENDENT,  ) 

STYTE  HOSPITAL  : ) 


Power  of  said  board  to  appoint  acting 
superintendent,  one  who  does  net 
possess  the  statutory  qualifications 
of  superintendent. 


li' 


arch  23,  19 35, 


don,  . d.  Jameson 
^resident,  so^rd  of  managers 
State  leemor ynary  Institutions 
ef Person  City,  Missouri 


: ear  ! r.  Jameson: 


This  is  to  acknowledge  receipt  of  your  letter  of 
•arch  22,  1935,  in  which  you  request  the  opinion  of  this 
apartment.  Your  letter  is  as  follows: 

"Please  refer  to  Section  8578,  revised 
statutes  of  Missouri  1929,  reading 
as  follows: 


H *3c  vt  it  W V w 

I would  like  to  ask  you  t*»e  following 
questions,  •'•oula  the  President  of  the 
Hoard  of  ...anagers  of  the  State  Eleemosy- 
nary  Institutions  be  permitted  under  this 
section  to  appoint  a physician  who  has 
not  quite  had  five  years  of  experience 
as  acting  superintendent  until  the  time 
that  he  shall  be  eligible  to  election 
as  permanent  superintendent  under  t is 
section: 

ould  the  Board  of  onagers  Itself,  be 
permitted  under  this  section  to  aopoint 
a physician  who  has  not  quite  served 
five  years  as  acting  superintendent 
until  such  time  as  no  is  qualified  under 
this  bill  to  be  elected  as  permanent 
superintendent  in  one  of  these  insti- 
tutions: 
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would  the  Governor  of  the  state  of 
^Ussouri  be  permitted  under  this 
section  to  appoint  a physician  who 
has  not  quite  had  five  years  experi- 
ence as  acting  superintendent  until 
the  time  that  he  shall  be  eligible 
to  election  as  permanent  superintend- 
ent under  this  section. " 


fie  shall  answer  the  three  questions  set  forth  in  your 
letter  in  the  order  submitted  therein,  that  is,  (1)  tfould 
the  President  of  the  Board  of  Janagers  of  the  State  Eleemosy- 
nary Institutions;  (2)  or  the  Board  of  Onagers  itself,  or 
(3)  the  Governor  of  the  State  of  Missouri,  have  the  power  to 
appoint  one  as  acting  superintendent  of  a state  hospital, 
who  does  not  possess  part  of  the  statutory  qualifications, 
that  is,  five  years'  exoerience  as  rhysician,  or  assistant 
physician,  in  a hospital  for  the  treatment  of  the  insane  or 
feeble-  indedv 

ve  do  not  find  that  the  ( 1 j President  of  the  Board 
of  Managers,  the  (2J  board  of  unagere  itself,  or  the  (3) 
Governor  of  the  State  of  Missouri,  has  the  power  to  appoint 
an  acting  superintendent  of  one  of  these  institutions. 


The  qualifications  of  the  superintendents  of  the 
several  hospitals  for  the  insane  ana  for  the  Missouri  btate 
School  are  found  in  Sections  8677  and  8578,  h.  S.  Mo.  1929, 
which  are  as  follows: 

(c:677) 

"The  board  of  managors  shall  appoint 
some  suitable  person  as  superintendent 
for  each  of  the  several  eleemosynary 
institutions  herein  named." 

(8578) 

"The  persons  appointed  as  superintendents 
of  the  several  hospitals  for  the  insane 
and  for  the  Missouri  state  school  shall 
be  skilled  in  the  praotlce  of  medicine 
and  in  the  treatment  of  mental  diseases, 
and  shall  have  had  at  least  five  years' 
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experience  as  physician,  or  assistant 
physician  in  a h spital  for  the  treat 
ment  of  the  insane  or  feeble -minded. B 


That  part  of  ection  8578,  h,  S.  ho.  1929,  which 
provides  that  the  "superintendents  of  the  several  hospitals 
for  the  insane  * shall  have  had  at  least  five  years' 
experience  as  physician,  or  assistant  physician  in  a 
hospital  for  the  treatment  of  the  insane  or  feeble-minded," 
was  enacted  by  the  legislature  at  the  1929  session  and 
found  in  Laws  of  Missouri,  1929,  page  197. 

i*he  duties  of  the  superintendent  a***  set  forth  in 
Section  8580,  R.  $•  Mo.  1929,  the  pertinent  part  of  which 
is  as  follows: 

"The  person  appointed  as  superintendent 
of  each  of  the  several  elee  osynary 
institutions  herein  named  shall  have 
complete  charge,  control  and  manage- 
ment of  the  entire  institution  with 
special  attention  to  health  and  sani- 
tation of  the  respective  institution 
over  which  he  has  been  appointed  as 
manager,  and  shall  devote  his  entire 
time  thereto  *****." 


it  will  be  seen  that  the  duties  of  the  superintendents 
of  the  eleemosynary  institutions  of  the  state  are  wide 
and  varied  and  special  attention  by  them  shall  be  given  to 
the  health  and  sanitation  of  the  institutions.  No  doubt 
it  wj.8  the  intention  of  the  legislature  to  raise  the  qualifi- 
cations of  the  suoerintendent  by  providing  that, in  addition 
to  certain  qualifications,  he  must  have  had  at  least  five 
years'  experience  as  a physician,  or  assistant  physician 
In  an  institution  of  that  character.  jne  who  has  the 
responsibility  of  an  Institution  of  this  kind,  pertaining 
to  the  care  and  welfare  of  the  unfortunate  inmates,  should 
be  one  who  not  only  possesses  the  medical  qualifications 
but  one  who  has  had  special  training  and  experience  in 
carrying  for  the  mentally  infirm  and  feeble-  inded. 
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The  superintendent  of  a state  hospital  was  held  by 
the  Supreme  Court  in  the  case  of  in  Re  oynlhan,  62  A. 

410,  1.  c.  419,  to  oe  a public  officer. 

The  v-uprerae  Pourt  in  the  recently  decided  case  of 
State  ex  inf.  vie  Kit  trick.  Attorney- leneral , v.  hittle,  63  s.  A. 
100,  1.  c.  102,  in  ruling  on  the  question  of  who  was  a public 
officer,  said  the  following: 

"•A  public  office  is  defined  to  be  "the 
right,  authority,  and  duty,  created 
and  conferred  by  law,  by  which,  for  a 
given  period,  either  fixed  by  law  or 
enduring  at  the  pleasure  of  the  creat- 
ing power,  an  Individual  is  invested 
with  some  portion  of  the  sovereign 
functions  of  the  government,  to  be 
exercised  by  him  for  the  ben  fit  of 
the  public."  . echem,  Pub.  Off.  1.  The 
individual  who  is  invested  with  the 
authority,  and  is  required  to  perform 
the  duties,  is  a public  officer. 

'•the  courts  have  undertaken  to  give 
definitions  in  many  cases;  and  .hile 
these  have  been  controlled  more  or 
less  by  lass  of  the  particular  juris- 
dictions, and  the  powers  conferred 
and  duties  enjoined  thereunder,  still 
all  agree  substantially  that  if  an 
officer  recedes  his  authority  from  the 
law,  and  discharges  some  of  the  func- 
tions of  government,  he  will  be  a public 
officer.1  .tate  ex  rel.  v.  bus,  i.35  Po. 

325,  loc.  cit.  331,  332,  36  6.  W.  636, 

637,  33  L.  R.  A.  616,  To  the  same 
effect.  State  ex  rel.  Sevely  v.  Hack- 
mann,  300  Mo.  59,  loc.  cit.  66,  67,  254 
£•  . 53;  basting  v.  Jasper  County, 

314  Mo.  144,  loc.  cit.  149,  150,  282 
W.  700." 


The  Legislature  has  the  right  to  fix  the  qualifications 
of  the  officers  of  the  state  in  the  absence  of  qualifications 
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fixed  by  the  Constitution, as  was  said  by  the  supreme  Court  in 
the  case  of  State  ex  rel.  ..innate  v.  oodson,  41  ;ao.  163, 

1.  c,  164: 


"The  power  of  the  State  to  declare  in  its 
fundamental  law,  or,  when  that  is  silent 
upon  the  subject,  by  legislative  enact- 
ment, what  shall  constitute  the  test  of 
eligibility  to  office,  is  as  clear  and 
unquestionable  as  is  the  power  to  fix 
the  qualifications  of  voters;" 


.*nd  it  was  said  by  the  Supreme  Court  in  the  case  of 
State  ex  rel.  Attorney -Jeneral  v.  eay,  64  Wo.  89,  1.  c.  101: 

"qualification  for  office,  as  defined  by 
the  most  approved  lexicographer,  is  ’en- 
dowment, or  accomplishment  that  fits  for 
an  office;  having  the  legal  requisites, 
endowed  with  qualities  fit  or  suitable 
for  the  purpose. •" 

22  R.  C.  L.  40C,  section  40. 


Under  Section  8577,  supra,  the  power  to  appoint  the 
superintendents  of  the  several  eleemosynary  institutions  is 
lodged  in  the  _cj.rd  of  managers  who  are  appointed  by  the 
Governor,  by  and  with  the  consent  of  the  oenate,  under  section 
8561,  R.  6.  MO.  1929. 

>e  find  no  statutory  basis  for  appointing  an  acting 
superintendent . 

"Acting"  has  been  defined  in  1 C.  J.  913,  as, 

"officiating;  doing  duty  for  another; 
a term  employed  to  designate  one 
performing  the  duties  of  an  office 
to  which  he  does  not  himself  claim 
title." 

In  Fraser  v.  United  states,  16  Ct.  of  Claims,  507, 

1.  c.  514,  it  is  said  "acting"  attached  to  an  officer’s  title 
is. 
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"A  form  of  expression  in  constant  use 
and  well  understood  in  all  the  execu- 
tive departments  of  the  government  as 
designating,  not  an  appointed  incumbent, 
but  merely  a locum-t'  nens  who  is  per- 
forming the  duties  of  an  office  to 
which  he  does  not  himself  claim  title," 


To  the  same  effect  the  term  is  defined  in  State  Bank 
of  .Mlllams  v,  dish,  149  N.  W.  (law  600,  1.  c,  60]  t 

"The  phrase  ’acting  officer*  ie  used  to 
designate,  not  an  appointed  incumbent, 
but  merely  a locum  tenens  who  is  per- 
forming the  duties  of  an  office  to 
which  he  himself  does  not  claim  title. 

1 Am.  k ng.  Sne.  of  Law,  577  (2d  Bd.)j 
1 Cyc.  632.  oth  these  authorities  cite 
the  same  case  (Fraser  v.  TT.  3.,  16  Ct. 

Cl.  514)." 

"uocum  tenons"  means,  "holding  the  place;  a deputy, 
a lieutenant,  or  representative." 

e do  not  think  that  the  fact  that  one  has  almost  the 
requisite  qualifications  makes  any  difference.  The  statute 
requires  that  the  superintendent  must  posses?  certain  qualifi- 
cations. He  is  either  qualified  or  not  qualified  and  there  is 
no  middle  ground  whereby  one  could  be  appointed  who  h^s  not 
quite  the  qualifications  as  required  by  statute.  The  qualifi- 
cations are  definite  and  certain.  He  "shall  be  skilled  in  the 
practice  of  medicine  and  in  the  treatment  of  mental  diseases, 
ana  shall  have  had  at  least  five  years  experience  as  physician, 
or  assistant  physician  in  a hospital  for  the  treatment  of  the 
insane  or  feeble-minded."  if  it  were  possible  to  appoint 
a person,  w;o  does  not  possess  the  necessary  statutory  qualifi- 
cations, for  a short  time,  one  might  be  appointed  for  the  whole 
tl  e and  thereby  defeat  the  purpose  of  the  statute. 


. ONCLUSION. 

It  is,  therefore,  our  opinio-  that  the  power  to  appoint 
an  acti ng  superintendent  who  does  not  possess  the  qualifications 
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as  sot  forth  in  Sections  8577  .nd  8578,  supra,  is  not  locked 
in  the  President  of  the  Board  of  I^anagera , the  Board  of 
jianagere  itself  or  the  Governor  of  the  State  of  Missouri,  ^he 
power  is  louged  in  the  Board  of  manager s to  appoint  as 
superintendent  only  such  person  who  pos  ecses  all  of  the 
statutory  qualifications,  and  one  who  do. s not  possess  such 
qualifications  is  ineligible  to  be  appointed  either  as  acting 
superintendent  or  superintendent. 


Very  truly  yours. 


COVELL  R.  HEWITT 
Assistant  Attorney- General 


APPFGV  D: 


""v 

Attorney -General 


CRa  :EG 


PAXATIiN:  Back  tux  collections  apportioned  to  respective  Tun.it 

for  which  originally  assessed  and  levied,  and  unpaid 
warrants  drawn  against  same,  have  priority  of  oayment. 


S’9* 

ipril  3C , 1 <56. 


ion.  . d.  Jameson 
•resicieat  board  of  -Minagers 
La  e leemsynary  Institutions 
Jefferson  Jity,  Missouri 


Dear  r.  Jameson: 


ihis  is  to  acknowledge  your  letter  as  follows: 

n-*-t  has  been  brought  to  my  at  ention 
several  ti  es  that  the  County  ourts 
claiti  the  only  money  thej  are  enti- 
tled to  paj  under  the  new  budget  law 
on  old  accounts  is  such  1936  funds 
as  might  oe  unexpended  at  the  end 
of  the  year.  There  is  a lot  of  back 
taxes  due  in  all  these  counties,  and 
there  sho  Id  be  some  way  it  would 
seem  to  me  that  the  taxes  collected 
on  any  year  prior  to  1936  should  be 
•ear-marked*  and  held  for  the  payment 
of  these  old  accounts. 

X would  like  to  have  the  viewpoint  of 
your  deoartment  in  this  matter.  " 


On  January  18th,  1954,  this  Department  rendered 
an  opinion  to  rionorable  dwara  Cusick,  Pulaski  County, 
which  we  believe  answers  the  question  askod  in  your  letter. 
Copy  is  hereto  attached.  e invite  your  attention  to  the 
following  found  in  said  opinion: 

w e s ha 1 1 oredicate  our  remarks  respecting 
your  inquiry  upon  the  following  statement 
tu-wit,  back  tax  a are  in  no  evont  to  be 
considered  as  dlfferin  essentially  from 
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current  taxes  In  that  their  constituent 
parts  lose  their  identity  upon  becoming 
delinquent.  * -*  # They  are  still  levied 
and  assessed  for  the  purposes  set  out 
and  the  County  Court  has  Incurred 
obligations  chargeable  to  the  respective 
funds  in  anticipation  of  the  collection 
of  these  taxes." 


.And  fur  ther  , 

"It  is  therefore  the  opinion  of  this 
office  that  back  taxes,  *nen  collected, 
should  oe  accounted  for  by  the  county 
collector  as  other  funds  and  should  be 
up  ortioned  by  the  proper  officer  to 
the  various  f - nds  for  which  the  s me 
are  levied  and  collected." 


c also  direct  your  attention  to  Section  12139,  R.  S. 

Mo.  1929,  which  provides  as  follows: 

"he  shall  procure  and  keen  a well -bound 
cook,  in  which  he  shall  make  an  entry 
of  all  warrants  presented  to  him  lor 
payment,  which  shall  have  been  legally 
arawn  for  money  by  the  county  court 
of  the  county  of  which  he  is  the  treas- 
urer stating  correctly  the  date,  amount, 
number,  in  whose  favor  drawn,  by  whom 
presented,  and  the  date  the  same  was 
presented;  and  a ll  warrants  so  ore sen ted 
shall  be  paiu  out  of  the  funds  entlonod 
In  sucF~warr-ants,  and  in  the  order  in 
welch  they  shall  be  presented  for  pay- 
ment: Provided,  however,  that  no 

war  ant  issued  on  account  of  any  debt 
incurred  by  any  county  other  than  those 
issued  on  account  of  the  ordinary  and 
usual  expenses  of  the  county,  shall  be 
paid  until  all  warrants  issued  for 
money  due  from  the  county  on  account 
of  services  that  are  usual,  and  for  all 
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expenses  necessary  to  maintain  the 
county  organization  for  any  one  year, 
shall  have  been  fully  paid  and 
liquidated."  (Underscoring  ou rsj 


From  the  above  and  foregoing  it  is  our  opinion  that 
when  delinquent  taxes  are  paid  such  shall  bo  ap  ortioned  to 
the  r spective  funds  for  which  they  were  originally  assessed 
an  . levied;  and  unpaid  warrants  drawn  against  these  respective 
funds,  for  which  the  taxes  were  assessed  and  levied,  shall 
have  priority  of  payment. 


Yours  very  truly. 


James  L.  HornBoatel 
assistant  Attorney-General 


-0V  D: 
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.ttorney-jeneral 
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HIGHWAY  PATROL:  Purchases  for  State  Highway  Patrol  under  jurisdiction 
of  Highway  Commission. 


June  10,  1935* 


Lt . George  C.  Johnson, 
otate  rurcliasing  ^gent, 
Jefferson  City,  i isscuri. 


Dear  oir: 


This  department  is  in  receipt  of  your  letter  of  June  7, 
1935  requesting  an  opinion  as  to  the  following  state  of  facts: 

"Please  refer  to  an  opinion  dated 
December  6,  1933,  written  by  Lr. 

Gilbert  Lamb  and  approved  by  you,  in 
which  it  i3  held,  among  other  things, 
that  purchases  of  the  i.dssouri  otate 
Highway  Patrol  are  within  the  acopo 
of  the  otate  Purchasing  agent  law. 

"Notwithstanding  that  opinion,  the 
Highway  patrol  recently  requested  the 
otate  Highway  Department  to  purchase 
for  them,  sixty  automobiles,  it  is 
„ our  belief,  based  upon  the  opinion 
referred  to,  that  the  Highway  iatrol, 
instead,  should  have  requested  this 
office  to  make  the  purchases. 
enclose  copies  of  correspondence  which 
have  passed  on  this  subject. 

"It  is  our  further  understanding  that 
the  Highway  Department  hac  asked  for 
bids  on  these  automobiles,  such  bids 
to  be  opened  on  Monday,  June  10.  e 
would  appreciate  a specific  opinion 
from  you  confinod  to  the  sole  question 
of  the  status  of  the  Highway  Patrol  with 
respect  to  the  otate  Purchasing  **gent, 
and  if  such  opinion  is  in  line  with 
the  opinion  dated  December  6,  1933,  we 
would  appreciate  your  further  advice  as 
to  what  steps  should  be  taken  by  us  to 
protect  the  interests  of  this  department 
in  connection  with  the  above  transaction." 
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Tha  Btate  purchasing  ,*gent  *.ct  (Lew s of  Lo.  1933,  page 
410)  substantially  provides  that  the  Purchasing  regent  shall 
purchase  "all  supplies  except  printing,  binding  and  paper,  as 
provided  for  in  Chap.  115,  R.o.  1929,  for  all  departments  of 
the  otate,  except  as  in  this  p.ct  otherwise  provided." 

Jection  44a,  article  IV  of  the  Constitution  of  the  otate 
of  Missouri,  which  said  section  provides  for  a Btate  highway 
system,  provides  in  part  as  follows: 

"all  state  motor  vehiole  regis- 
tration fees,  license  taxes  or 
taxes  authorized  by  law  on  motor 
vehicles  (except  the  property  tax 
Oh  motor  vehicles  and  s^tate  license 
fees  or  taxes  on  motor  vehicle  common 
carriers}  end  also  all  state  taxes 
on  the  sale  or  use  of  motor  vehicle 
fuels  authorized  by  law,  less  the 
expense  of  the  collection  of  such 
registration  fees  and  license  taxes 
on  motor  vehicles  and  taxes  on  the 
sale  or  use  of  motor  vehicle  fuels 
and  less  also  the  cost  of  maintaining 
the  Jtate  Highway  Department  and  the 
otate  highway  Commission  and  the  cost 
of  administering  and  enforcing  any  state 
motor  vehicle  law  or  tref f ic  regula- 
tion shall,  after  tTTe  issuanoe  or  any 
of  said  bonds  and  so  long  as  any  of  said 
bond3  herein  authorized  remain  unpaid, 
be  and  stand  appropriated  without 
legislative  action,  to  the  payment  of 
the  principal  and  interest  of  the  said 
bonds  and  for  that  purpose  shall  be 
credited  to  the  otete  Road  Bond  Int- 
erest and  oinking  lund  provided  by  law." 

By  this  section  of  the  Constitution  it  is  dear  thet 
th3  cost  of  administering  and  enforcing  any  state  motor  vehicle 
law  should  be  borne  by  the  motor  vehicle  registration  fees, 
license  taxes  and  3tate  taxes  on  the  sale  or  use  of  motor  vehicle 
fuels. 


oection  12  oi  the  ^ct  creating  the  Lissouri  otate  highway 
Patrol  (Laws  of  Mo.  1931,  page  230,  provides  in  part  as 
follows : 


"It  shall  be  the  duty  of  the  patrol 
to  police  the  highways  constructed 
and  maintained  by  the  commission; 
to  regulate  the  movement  of  traffic 
thereon;  to  enforce  thereon  the  laws 
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of  this  state  relating  to  the 
operation  and  use  of  vehicles  on 
the  highways;  to  enforce  and  pre- 
vent thereon  the  violation  of  the 
laws  relating  to  the  3ize,  weight, 
and  speed  of  commercial  motor  vehicles 
and  all  laws  designed  to  protect 
and  safeguard  the  highways  constructed 
and  maintained  by  the  Commission.’***" 

ejection  £0  of  that  *.ct  provides: 

"all  salaries  and  expenses  of  mem- 
bers of  the  patrol  and  all  expenditures 
for  vehi cles, equipment , arms,  ammunition, 
supplies  and  salaries  of  subordinates 
and  clerical  force  and  all  other 
expenditures  for  the  operation  and 
maintenance  of  the  patrol  shall  be 
paid  monthly  and  shall  be  paid  by  the 
state  treasurer  out  of  the  proceeds 
of  state  motor  vehicle  fees  and 
license  taxes  and  state  texes  on  the 
sale  or  use  of  motor  vehicle  fuels  as 
provided  in  section  44a  of  ,o*ticle  IV 
of  the  Constitution  of  this  state  as 
amended  by  a vote  of  the  people  at  the 
general  election  November  6,  1928  upon 
warrants  drawn  by  the  state  auditor 
based  upon  bills  of  particular  and 
vouchers  certified  by  the  officer  or 
employee  designated  by  the  commission." 


The  case  of  jtate  of  Missouri  at  the  relation  of  fl.  Newton 
McDowell,  Inc.,  a corporation,  relator,  v.  Jorrest  mnith,  jtate 
Auditor  of  the  Jtate  of  Missouri,  respondent,  67  ...  . (2d)  50, 
decided  by  the  Jupreme  Court  of  Missouri,  n Banc,  was  an  action 
by  relator  to  compel  the  jtate  auditor  to  audit  its  account 
covering  a purchase  from  the  relator  by  the  ^tate  highway  Com- 
mission of  specified  quantities  of  crushed  rock,  being  materials 
for  use  in  the  construction  of  a part  of  the  supplementary  system 
of  the  state  highway  system.  The  court  issued  its  peremptory 
writ  of  mandamus  against  the  Auditor.  At  page  56  of  the  opinion 
the  court  states  the  issue  in  that  case  as  follows: 

"Be  come  now  to  the  decisive  ques- 
tion in  the  case:  With  reference  to 
the  purchase,  and  matters  connected 

therewith  and  Incidental  thereto,  of 


Mr.  George  C.  Johnson 


-4- 


June  10,  1955 


road  material  by  the  Commission 
for  use  in  the  construction  of 
state  highways,  which  law  prevails 
as  between  the  Jtute  Purchasing 
..gent  Act  and  what  no  shall  term 
the  Highway  *j.ct,  if  and  so  far  a3 
they  may  be  found  to  be  in  conflict?" 

* * * 

"From  the  constitutional  amendment 
it  is  perfectly  clear,  not  only 
that  the  raising  and  expenditure 
of  the  money  for  the  construction 
and  maintenance  of  all  roads  and 
state  highway  system  was  placed 
largely  in  the  discretion  and  under 
the  supervision  of  the  Commission, 
but  that  the  power  to  acquire 
material  for  construction  of  the 
supplementary  roads  is  likewise 
express  and  clear.  The  legislature 
is  required  to  enact  such  laws  as 
may  be  necessary  to  carry  the  amend- 
ment into  effect." 

* * * 

"Also  it  appears  that  the  highway  i.ct , 
passed  of  necessity  for  the  specific 
purpose  of  carrying  out  the  constitu- 
tional mandate,  makes  of  the  legal 
entity,  the  Commission,  with  its 
subordinates,  a self-sufficient, 
integrated  and  well-nigh  autonomous 
agency  and  confers  upon  it  untrammeled 
power  to  supervise  and  control  the 
construction,  and  to  purchase  materials 
used  in  the  construction,  of  state 
highways  as  provided  in  said  ^ct,  and 
to  control  all  matters  incident  thereto 
and  connected  therewith,  - such  as 
plans,  specifications,  contracts  for 
construction  or  improvement,  or 
materials  therefor;  the  advertising 
for  bids,  passing  on  the  bids,  the  exe- 
cution of  contracts  with  the  successful 
bidders,  end  so  forth.  a11  of  these 
powers  are  conferred  in  detail  and  are 
again  included  collectively  in  a section 
of  the  <ict  (8094)  which  declares  that 
the  Commission  as  created  is  'vested 
with  the  duties  and  powers  specified  in 
this  article  and  also  all  powers 
necessary  or  proper  to  enable  the 
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Commission  or  any  of  its  officers 
and  employes  to  carry  ait  fully 
and  effectively  all  of  the  purposes 
of  the  article.’  In  respect  of 
road  construction  and  its  connected 
Incidents  nothing  is  omitted.'’ 

At  page  58  of  the  decision,  the  Court  said: 

"In  view  of  these  considerations 
and  the  established  rules  of  con- 
struction to  which  reference  has 
been  made,  it  seems  altogether 
clear  that  the  purchase  represented 
by  the  claim  in  suit  does  not  come 
within  the  operative  effect  of  the 
Jtate  Purchasing  Agent  Act  aforesaid, 
and  that  the  relator  herein  was  and 
is,  under  the  controlling  law, 
entitled  to  the  warrant  sought  at 
the  hands  of  the  respondent." 


COflCLUJlOK 

It  is  apparent  from  the  above  decision  that  insofar  as 
the  supplies  necessary  to  be  used  by  the  Jtate  highway  Com- 
mission are  concerned,  the  Commission  is  exempt  from  the  operation 
of  the  Jtate  Purchasing  Agent  iCt.  The  last  sentence  of  section 
44a,  article  IV  of  the  Constitution  provides  that  "the  General 
Assembly  shall  enact  such  laws  as  may  be  necessary  to  carry 
into  effect  this  amendment."  It  is  our  opinion  that  the  Act 
creating  the  Lisscuri  Jtate  highway  Patrol  is  within  the  scope 
of  this  constitutional  amendment  and  was  passed  by  the  Legis- 
lature of  the  Jtate  of  Missouri  ’•ith  the  intention  of  carrying 
out  the  purpose  of  the  amendment. 

Inasmuch  as  under  dection  20  of  the  Act  the  expenses 
are  to  be  paid  as  provided  in  dection  44a,  .jrticle  IV  of  the  Con-  * 
3titution  and  are  to  be  paid  upon  warrants  drawn  by  the  dtute 
Auditor  based  upon  bills  of  particular  and  vouchers  certified  by 
the  officer  or  employee  designated  by  the  dtato  Highway  Commis- 
sion, the  expenses  of  the  Jtate  Highway  Patrol  are  in  the  same 
class  as  other  expenditures  by  the  Jtate  Highway  Commission  and 
do  not  come  within  the  operative  effect  of  the  otate  purchasing 
Agent  Act. 

Respectfully  submitted. 


JOHN  HOF  JUAN,  Jr., 

JIVH:aH  (Acting)  attorney  General. 


OLl)  ^GE  aooIc’T^umCE:  inmates  of  county  infirmaries  not  barred  from 
benefits  if  otherwise  qualified. 


June  20,  1925* 


hon.  «Y.  Ed  Jameson, 

President  Board  of  Lanagors, 
otate  Eleemosynary  Institutions, 
Jefferson  City,  illssourl. 


FILED 


Bear  Eir: 


This  department  Is  in  receipt  of  your  letter  of 
June  18,  1935,  which  is  as  follows: 

"A  great  many  letters  have  come  to 
this  office  in  reference  to  the  old 
ivge  Pension.  a.  number  of  them  are 
asking  about  the  occupcntB  of  infirm- 
aries or  poorhouses  in  the  counties, 
as  to  whether  or  not  they  are  eligible 
under  the  law, 

"as  I see  it,  I do  not  think  because 
a person  is  a resident  of  a poor  bouse 
they  should  be  barred  from  the  benefits 
of  this  law,  provided  they  are  over  70. 

"I  would  be  glad  if  you  would  have  your 
office  render  me  an  opinion  on  this 
particular  phase  of  the  question.'’ 


Your  letter  refers  to  senate  Bill  No.  7,  same  being 
an  ...ct  to  provide  for,  regulate  and  fix  the  conditions  and  re- 
quirements for  assistance  for  residents  of  the  otate  of  Missouri 
over  the  age  of  70  years,  as  it  may  apply  to  inmates  of  county 
infirmaries. 

Eection  4 of  said  *.ct  is  general  in  its  terms  and 
provides  as  follows: 

"Eubject  to  the  provisions  and  under 
the  restrictions  contained  in  this 
xxCt,  every  aged  person  who  has  no 
income  or  an  income  inadequate  to 
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provide  a reasonable  subsistence 
compatible  with  decency  and  health, 
but  in  any  event  not  exceeding  $30.00 
per  month,  shall,  while  residing  in 
the  «>tate,  be  entitled  to  assistance 
in  old  age.  Provided  that  where  a 
husband  and  wife,  who  are  living 
together,  ore  both  entitled  to  assist- 
ance under  the  provisions  of  this  act, 
the  maximum  amount  to  be  received  by 
both  shall  not  be  more  than  445.00 
per  month." 

The  qualifications  necessary  for  an  old  person  to  obtain 
assistance  in  old  age  as  mentioned  in  section  4,  besides  having 
no  income  or  an  income  inadequate  to  provide  a reasonable  sub- 
sistence compatible  with  decency  and  health,  are  set  out  in 
section  6 of  the  ^ct,  which  provides: 

"Old  age  assistance  may  be  granted 
only  to  an  applicant  who  has  attained 
the  age  of  70  years  or  upwards,  is 
Incapacitated  from  earning  a liveli- 
hood and  is  without  adequate  means 
of  support,  is  a citizen  of  the 
United  otates,  has  resided  in  the 
otate  for  5 years  or  more  within  the 
9 years  immediately  preceding  applica- 
tion for  assistance  and  for  the  one 
year  next  preceding  the  date  of 
application  for  assistance  (absence 
in  the  service  of  the  Jtate  or  of 
the  United  states  shall  not  be  deemed 
to  interrupt  residence  in  the  state 
if  domicile  be  not  acquired  outside 
of  the  state),  if  not  at  the  date  of 
making  application  or  of  receiving 
aid  on  Inmate  of  any  prison,  jail, 
insane  asylum,  or  any  other  public 
reform  or  correctional  institution, 
and  has  no  child  or  other  person 
responsible  under  the  law  of  this 
state  and  found  by  the  state  board 
or  by  the  county  board  able  to  sup- 
port him." 

Thus,  it  *-111  be  noted  that  under  oection  6,  supra, 
in  order  to  receive  assistance  a person  must  (1)  have  attained 
the  age  of  70  years  or  upwards;  (2)  be  incapacitated  from 
earning  a livelihood  and  v/jthout  adequate  means  of  support; 


Hon.  W.  ±6  Jameson 


-3- 


June  20,  1935. 


(3)  be  a citizen  of  the  United  states;  (4)  have  resided  In 
the  otate  for  5 years  or  more  within  the  9 years  immediately 
preceding  application  for  assistance  and  for  the  one  year  next 
preceding  the  date  of  application  for  assistance;  and  (5)  at 
the  time  of  making  the  application  or  receiving  aid  not  be  an 
inmate  of  (a)  any  prison,  (b)  jell,  (c)  insane  asylum,  (d)  any 
public  reform  or  correctional  institution,  and  (e)  have  no 
child  or  other  person  responsible  under  the  law  of  the  otate 
of  Missouri  and  found  by  the  state  board  or  the  county  board 
able  to  support  him. 

It  is  taken  for  granted  that  an  inmate  of  a poor  farm  or 
infirmary  is  confined  in  the  institution  for  the  reason  that 
he  (or  she)  has  no  adequate  income  on  which  to  support  himself — 
that  he  is  one  of  the  unfortunates  of  life — otherwise,  he  would 
not  be  so  confined. 

institution  known  as  a poorhouse  or  infirmary  is  not 
one  of  the  institutions  mentioned  in  Section  6 which  would 
prevent  an  inmate  thereof  from  .making  an  application,  and  if 
otherwise  qualified,  from  coming  within  the  purview  of  the  Act. 
Assuming  that  the  Inmate  can  qualify,  the  question  next  arises 
as  to  the  status  of  his  citizenship,  section  6 does  not  make 
it  compulsory  that  he  be  e citizen  of  this  otate,  but  he  must 
be  a citizen  of  the  United  otates. 

Jec.  2 of  .article  VIII  of  the  Constitution  of  Missouri, 
with  reference  to  the  stetus  of  an  inmate  of  a poorhouse  and  his 
exercising  the  right  of  franchise  is  as  follows: 

"▲11  citizens  of  the  United  states, 
including  oocupants  of  soldiers*  and 
sailors*  homes,  over  the  age  of  twenty- 
one  years  who  have  resided  in  this  state 
one  year,  and  in  the  county,  city  or 
town  sixty  days  immediately  preceding 
the  election  at  which  they  offer  to 
vote,  and  no  other  person,  shall  be 
entitled  to  vote  at  all  elections  by 
the  people;  provided,  no  idiot,  no 
insane  person  and  no  person  while  kept 
in  any  poor-house  at  public  expense 
or  while  confined  in  any  public  prison 
shall  be  entitled  to  vote,  and  persons 
convicted  of  felony,  or  crime  connected 
with  the  exercise  of  the  right  of  suf- 
frage may  be  excluded  by  law  from  the 
right  of  voting." 


Hon.  V.  ud  Jameson 


-4 


June  20,  1935. 


Jection  10176,  R.o.  Lo.  1929  also  excludes  an  inmate 
of  a poorhouse  from  exercising  the  right  of  franchise,  but 
the  question  arises  as  to  whether  or  not  if  a person  be  not 
entitled  to  the  right  to  vote,  he  by  the  denial  of  that  right, 
loses  his  citizenship.  This  question  was  decided  by  our 
Jupreme  Court  in  the  case  of  The  otate  v.  iairlamb,  121  bio. 
137,  wherein  the  Court  said  (l.c.  150-151): 

"While  the  right  to  exercise  the 
elective  franchise  is  the  highest 
evidence  of  citizenship,  a man  may 
be  a citizen  of  the  county  in  which 
he  permanently  resides  without 
possessing  the  necessary  qualifica- 
tions of  a voter.  *a  citizen  is  a 
person  born  in  the  United  states.' 

1 flouvier's  Law  Dictionary,  another 
definition  is  'one  who  o^es  to  gov- 
ernment allegiance,  service,  and 
money  by  way  of  taxation,  and  to  whom 
the  state  in  turn  grants  and  guarantees 
liberty  of  person  and  of  conscience, 
the  right  of  acquiring  and  possessing 
property,  of  marriage  and  the  social 
relations,  of  suit  and  defense,  and 
security  in  person,  estate  and  repu- 
tation.' 3 am.  and  hng.  Encyclopedia 
of  Law,  242.  .tomen  are  citizens 
although  in  this  state  they  can  not 
vote. 

"In  ..jay  v.  omith,  1 Litt.  iky.)  333, 
it  is  held  that  it  is  not  necessury 
'even  for  an  adult  ^ale  to  be  a 
citizen,  that  he  should  be  in  the 
actual  enjoyment  of  all  those  rights 
and  privileges  which  belong  to  a 
citizen,  he  may  not  only  not  be  in 
the  actual  enjoyment  of  those  rights 
and  privileges,  but  he  may  even  not 
possess  those  qualifications,  of 
property,  of  age,  or  of  residence, 

”hich  most  of  the  states  prescribe 
as  requisites  to  the  enjoyment  of 
some  of  their  highest  privileges  and 
immunities,  and  yet  be  a citizen. 

"In  klnor  v.  Happersett,  21  allace, 

162,  it  was  held  that  woman  may  be 
citizens,  that  they  are  persons  and 
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by  the  fourteenth  amendment  of 
the  constitution  of  the  United 
states,  'a11  persons  born  or 
naturalized  in  the  United  dtates 
and  subject  to  the  jurisdiction 
thereof',  are  ex  ressly  declared 
to  be  'citizens  of  the  United 
states  and  of  the  state  therein 
they  reside.*  Hobinsons  case, 
131  Mass.  376." 


further  definitions  of  citizenship  bearing  directly  on 
the  iiuestion  are  found  in  the  case  of  The  otute  ex  rel.  v.  The 
County  Court  of  Howard  County,  90  *ao.  593,  l.c.  598,  as 
follows : 


"A  citizen  is  defined  by 
Vebster  to  be:  'a  person  native 
or  naturalized  who  has  the  priv- 
ilege of  voting  for  public  officers, 
and  who  is  qualified  to  fill 
offices  in  the  gift  of  the  people; 
also  every  native  born  or  natural- 
ized person  of  either  3ex  who  is 
entitled  to  full  protection  in 
the  exercise  and  enjoyment  of  the 
so-called  private  rights.'  Bou- 
vier's  definition  of  a citizen, 
in  American  law,  is:  'One  who, 
under  the  constitution  and  lars 
of  the  United  otates,  has  a right 
to  vote  for  representatives  in 
congress  and  other  public  officers, 
and  who  is  qualified  to  fill 
offices  in  the  gift  of  the  people. 
All  persons  born  or  naturalized 
in  the  United  dtates,  and  subject 
to  the  jurisdiction  thereof,  are 
citizens  of  the  United  states  and 
of  the  state  wherein  they  reside.' 
Abbott  defines  it  thus:  person 

who  ov/es  allegiance  to,  or  may 
claim  reciprocal  protection  from, 
a government.  One  who  is  a member 
of  a nation  or  of  the  body  politic 
of  a sovereign  state.  * * * ^ge 
or  majority  is  not  involved.  The 
most  important  political  rights 
are  not,  indeed,  ac  ,uired  until 
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the  age  of  twenty-one;  but  it  is 
not  the  possession  of  these  which 
constitute  citizenship,  nor  is 
citizenship  in  abeyance  while  they 
are.  * * * Mor  is  sex  involved. 

Women  are  citizens  fully  and  truly 
as  men;  * * * nor  does  a recogni- 
tion of  women's  citizenship  involve 
a grant  of  political  rights,  such  as 
are,  indeed,  usually  conferred  only 
upon  citizens,  but  do  not  inhere  in 
that  status.'  United  otates  v.  ..nth- 
ony,  11  Blatchf . 200;  ilinor  v. 

H&ppersett,  21  Wall.  162;  United 
states  v.  weese,  92  U._».  214; 

1 i»Civrthur  169;  1 ^bb.  Diet.  223; 

Van  Volkenburgh  v.  brovn,  43  Cal. 

43.  .accepting  the  definition  put 
upon  the  word  citizen  by  the  highest 
authority,  ve  must  return  an  affirm- 
ative answer  to  the  first  two 
questions  propounded  by  the  record." 

The  only  othei  element  relative  to  whether  or  not 
an  Inmate  of  a poorhouse  comes  within  the  terms  of  the  >».ct  is 
that  of  residence,  .again  referring  to  section  6,  supra,  we 
find  that  an  applicant  for  old  age  assistance  must  have 
resided  in  the  state  for  five  years  or  more  within  the  nine 
years  immediately  preceding  application  for  assistance  and 
for  the  one  year  nex$  preceding  the  date  of  the  application. 

section  7,  .article  VIII  of  the  Constitution  of 
Lllssouri  is  as  follows: 

"lor  the  purpose  of  voting,  no 
person  shall  be  deemed  to  have 
gained  a residence  by  reason  of 
his  presence,  or  lost  it  by  reason 
of  his  absence,  while  employed  in 
the  service  either  civil,  or  mili- 
tary, of  this  state,  or  of  the 
United  otutes;  nor  while  engaged  in 
the  navigation  of  the  waters  of  the 
otate,  or  of  the  United  states,  or 
of  the  high  seas,  nor  while  a student 
of  any  Institution  of  learning,  nor 
while  kept  in  a poorhouse  or  other 
asylum  at  public  expense,  nor  while 
confined  In  public  prison." 
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It  has  long  been  recognized  in  this  state  that  residence 
is  largely  a matter  of  intention,  and  intention  is  to  be 
deduced  from  the  acts  and  utterances  of  the  person  whose  resi- 
dence is  in  issue.  In  He  Lankford's  Estate,  272  ko.  1* 

Further  pursuing  the  question  in  the  negative,  we  have 
read  the  ^ct  in  its  entirety  and  fail  to  find  any  provision 
in  any  section  which  precludes  an  inmate  of  a poorhouse  from 
receiving  benefits  as  contained  therein. 

Section  3 of  the  *.ct  provides  for  the  establishment  of 
a County  Old  age  assistance  Board  - Section  10  provides  for 
the  application  of  a person  seeking  the  benefits  to  be  made  to 
■aid  Board.  It  then  becomes  the  duty  of  the  Board  to  investi- 
gate the  facts.  If  the  Board  approves  the  application,  it 
makes  a recommendation  of  the  amount  of  assistance  to  be  allov/ed, 
or  it  may  disapprove.  If  the  County  Board  disapprove,  the 
applicant  may  then  request  a rehearing  and  the  finding  of  the 
Board  is  then  forwarded  to  the  Jtate  Commissioner.  If  the 
jtate  Commissioner  and  the  County  Board  are  unable  to  agree 
on  the  allowance  or  disallowance,  or  the  amount  of  assistance, 
the  records  are  then  forwarded  to  the  jtate  Board,  which  is 
the  Board  of  Lanagers  of  the  i^leemosynary  Institutions.  The 
decision  of  the  jtate  Board  is  final,  except  for  the  right 
of  appeal  as  contained  in  Jec.  25  of  the  xict. 

jection  28  of  the  .vet  states  that  the  Jtate  Board  shall 
have  authority  to  make  such  rules  and  regulations  as  are  necessary 
to  carry  out  the  provisions  of  the  /ict. 

Jection  5 contains  the  provision  that  the  amount  of 
assistance  shall  be  fixed  with  due  regard  to  the  conditions  in 
each  case,  but  that  in  no  case  shall  it  be  an  emount  which,  when 
added  to  the  income  of  the  applicant  from  all  other  sources, 
shall  exceed  a total  of  *30.00  per  month. 


CONCi-UJlOM 


Under  jection  6,  supra,  the  Legislature  saw  fit  to 
place  certain  qualifications  on  applicants  for  benefits  under 
the  x.ct  and  it  enumerated  certain  institutions,  the  inmates  of 
which  were  precluded  from  the  benefits.  In  the  instance  of 
poorhouses  and  infirmaries,  we  conclude  that  by  omitting  such 
institutions,  there  was  no  intention  on  the  part  of  the  Legisla- 
ture to  disqualify  the  unfortunates  in  such  institutions. 

It  was  evidently  the  intention  of  the  Legislature  to 
prevent  persons  from  becoming  inmates  of  such  institutions,  and 
we  do  not  believe  that  we  are  unreasonable  in  the  conclusion 
that  it  was  the  further  intention  of  the  Legislature  to  make  it 
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possible  for  inmates  possessing  the  necessary  vpialifications  to 
be  released  from  such  institutions  by  receiving  the  benefits 
under  the  ^ct  in  the  form  of  a pension;  however,  irrespective 
of  the  intention  of  the  Legislature,  the  fact  remains  that  the 
itct  does  not  contain  any  provision  which  prohibits  or  precludes 
the  inmates  of  poorhouses  or  infirmaries  from  receiving  benefits. 

Therefore,  it  is  the  opinion  of  thi3  department  that 
inmates  of  county  infirmaries  have  the  right  to  make  application 
for  benefits  under  the  Old  Age  Assistance  Aft,  and  they  a*e 
entitled  to  the  same  consideration  as  any  other  person  possess- 
ing the  necessary  qualifications. 


Respectfully  submitted. 


OLLIVLfl  V.  LOLLN, 

Assistant  Attorney  General. 


APPROVED : 


John  ' . i.CFlLJi,  Jr., 
(x^cting)  Attorney  General. 
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Cl  TY  r BOOK:  In  cities  of  fourth  class  county  clerk  should  make  the 
city  _ hook* 


July  5,  1235. 


Hon.  C.  J£.  Jeffries, 
County  Clerk, 

Newton  County, 
Neosho,  Missouri. 


Dear  Dir: 


Your  letter  of  June  28  is  received,  which  makes  the 
following  inquiry: 

"There  is  some  question  in  this 
county  b s to  who  should  make  the 
City  Tax  Books  for  the  various 
cities  and  towns  in  the  county. 

The  assessor  feels  that  it  i3 
his  duty  and  heretofore  the  County 
Clerk  has  always  made  the  hooks. 

"a  would  like  to  have  your 
opinion  on  this  Blatter  as  soon  as 
possible,  as  it  Is  now  time  to 
make  the  hooks." 


filed! 


Replying  thereto,  we  assume  thet  your  Inquiry  relates 
to  the  city  tax  hooks  for  cities  of  the  fourth  class  which  do 
not  elect  an  assessor.  Jec.  7047,  D.D . Lo.  1329  authorizes  such 
cities  to  levy  taxes. 

Dec.  6951  thereof  provides  that  such  cities  may 
provide  hy  ordinance  for  election  of  a city  assessor.  Dection 
6968  provides  that  the  Board  of  oJLdermen  shall  elect  a city  clerk. 
Dection  6994  provides  that 

"****the  city  assessor  shall 
Jointly,  ■ ith  the  county  assessor, 
assess  all  property  in  such  cities, 
and  such  assessment,  as  made  hy  the 
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city  assessor  and  county 
assessor  jointly  and  after  the 
same  has  been  passed  upon  by 
the  board  of  equalization,  shall 
be  taken  as  a basis  from  which 
the  board  of  aldermen  shall  make 
the  levy  for  city  purposes," 

and  that  the  city  assessment  shall  conform  to  the  county 
assessment  and  shall  be  corrected,  etc.,  and  further  provides 
that 

"in  cities  which  do  not  elect 
an  assessor  the  mayor  shall 
procure  from  the  county  clerk 
of  the  county  in  which  such 
city  is  located,  and  it  shall 
be  the  duty  of  such  county  clerk 
to  deliver  to  the  mayor  on  or 
before  the  first  day  of  July 
of  each  year  a certified  abstract 
from  his  assessment  books  of 
all  property  within  such  city 
made  taxable  by  law  for  state 
purposes,  * * *" 


and  the  assessed  valuation  as  corrected  by  the  Board  of  Equali- 
zation shall  be  transmitted  to  ths  Council,  who  shall  establish 
by  ordinance  the  tax  rate,  etc. 

Section  6999,  R.o.  Llo.  1929  provides  that  the  City 
Clerk  shall  thereafter  ’’make  out  appropriate  and  accurate  tax 
books." 


Section  9881,  R.B.  Uo.  1929  provides  the  Collector 
shall  give  his  receipt  "Indorsed  on  the  aggregate  abstract  thereof 
as  required  to  be  made  out  by  the  clerk."  This  latter  section 
pertains  to  the  duties  of  county  officials. 

Section  9876,  R.^.  ^o.  1929  is  repealed  by  the  session 
Acts  of  1933,  p.  421,  and  a ns*  law  is  enacted  in  lieu  thereof 
having  to  do  with  the  collection  of  county  taxes  and  providing 
that  as  soon  as  the  assessor's  book  shall  be  corrected,  the 
County  Clerk  shall,  within  ninety  days,  "extend  the  taxes 
thereon",  and  this  book  which  was  started  by  the  assessor  is  then 
completed  by  the  County  Clerk  and  authenticated  for  the  use 
of  the  Collector,  juch  assessor's  book,  with  the  taxes  so 
extended  therein,  shall  be  called  "The  Beck  Tax  Book." 

The  ^.ct  of  the  1933  Legislature  last  referred  to  does 
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not  purport  to  affect  or  change  the  machinery  or  method  by 
which  cities  of  the  fourth  class  collect  their  city  taxes , 
and  with  respect  thereto  the  books  required  to  be  made  out  and 
the  duties  of  the  officials  charged  therewith  are  the  same 
since  the  passage  of  the  1933  act  as  they  were  prior  thereto; 
therefore,  it  is  our  opinion  that  the  County  Clerk  should 
make  the  tax  book. 


Respectfully  submitted. 


oraKS  Matron, 

assistant  Attorney  General 


AiPROTJSDs 


Jotfl  . hQt¥ljJt,  Sr., 

(Acting)  Attorney  General 
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OLD  AGE  ASSIlTA KCh  HOARD:  Members  of  county  court  disqualified  from 
appointing  themselves  to  county  old  age  assistance  board. 


July  6,  1935. 


Eon.  W.  Ed  Jameson, 

President  Board  of  managers, 
Jtate  Eleemosynary  Institutions, 
Jefferson  City,  Missouri. 


FILED 


Dear  Lir: 


This  department  is  in  receipt  of  your  letter  of 
June  18,  which  is  as  follows: 

HI  am  just  in  receipt  of  a 
letter  from  the  county  court 
of  Halls  County,  Missouri, 
asking  if  the  court  itself  would 
be  permitted  to  act  as  an  Old  Age 
Pension  Board  in  that  county.  The 
law  states  the  court  shall  appoint 
an  Old  Age  Assistance  Board.  Whether 
they  can  appoint  themselves,  I shall 
have  to  leave  to  your  office  for 
an  opinion. 

"Kindly  furnish  me  with  an  opinion 
as  to  the  qualifications  of  the  Old 
Age  Assistance  Board,  making  it  broad 
enough  so  it  will  apply  to  the  many 
letters  1 will  be  receiving  in  the 
next  few  weeks  regarding  this  matter." 


Your  letter  refers  to  senate  Bill  No.  7,  same  being 
an  Act  to  provide  for,  regulate  and  fix  the  conditions  and  re- 
quirements for  assistance  for  residents  of  the  Ltate  of  Missouri 
over  the  age  of  70  years. 

Lection  3 of  said  ,*ct  provides  as  follows: 

"In  every  county  there  shall  be 
established  a County  Old  Age 
Assistance  Board,  to  consist  of 
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three  persons  domiciled  in  the 
county,  each  of  whom  shall  have 
been  a resident  taxpaying  citizen 
of  the  county  for  a period  of 
five  years  prior  to  his  or  her 
appointment  at  least  one  of  whom 
shall  be  a woman,  who  ahull  be 
appointed  by  the  county  court 
for  a torm  of  four  years,  except 
that  of  the  members  first 
appointed,  one  shall  be  appointed 
for  a term  of  two  years  and  one 
for  a term  of  three  years.  Vacan- 
cies shall  be  filled  in  the  same 
way  in  which  the  original  appoint- 
ment was  made.  The  members  of 
the  county  board  shall  serve 
without  compensation,  except  that 
the  necessary  expenses  incurred 
while  in  the  performance  of  their 
duties  shall  be  paid  to  them.” 


I 


The  qualifications  for  membership  on  county  old  aga 
assistance  boards  are  set  out  in  the  above  section.  They  are, 
namely,  (1)  domiciled  in  the  county;  (2)  resident  taxpaying 
citizen  of  the  county  for  a period  of  five  years  prior  to  his  or 
her  appointment. 

The  term  "domicile*  is  defined  in  10  American  k English 
uncyclopedia  of  Law  (2#  Ld.)  page  8 in  the  following  manner: 

"In  a strict  and  legal  sense, 
that  is  properly  the  domicile 
of  a person  when  he  ha3  his  true, 
fixed,  permanent  home  and  principal 
establishment  and  to  which,  whenever 
he  is  absent,  he  has  the  Intention 
of  returning." 


In  the  case  of  Syrick  v.  .’yrick,  145  J.W.  144,  l.c.  146, 
172  ilo.  App.  723,  our  court,  in  defining  the  word  "domicile", 
said: 
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"The  'domicile'  of  a person 
is  a place  in  which  such  person 
has  voluntarily  fixed  his  abode, 
not  for  a temporary  purpose,  but 
with  the  permanent  Intention  of 
making  It  his  permanent  home." 

14  Cyc.  383: 


"’Domicile*  is  residence 
coupled  with  Intention," 


We  are  of  the  opinion  that  a person  may  be  said  to  be 
domiciled  in  a particular  comity  and  be  eligible  for  membership 
on  its  county  old  age  assistance  board  when  he  or  she  has  a 
fixed,  permanent  home  and  principal  establishment  In  that  county. 

The  term  "resident"  is  defined  in  the  case  of  Bough  v. 
Little,  140  Okla.  206,  282  P.  459,  l.c.  461,  thus: 

"A  resident  of  a place  is  one 
whose  place  of  abode  ia  there 
and  who  has  no  present  intention 
of  removing  therefrom,  Dee 
also:  Pope  'Legal  Definitions' 

1401;  7 Words  k Phrases,  1st 
Derles,  61,  62." 

A person  may  be  said  to  be  a "resident"  of  Cole  County 
and  have  his  "domicile"  in  Jackson  County.  There  is  not  necessa- 
rily the  idea  of  permanence  connected  with  the  signification  of 
the  word  "resident"  as  there  is  in  the  word  "domicile".  T7ith 
this  in  mind,  we  are  of  the  opinion  that  the  Legislature  intended 
that  persons,  in  order  to  be  qualified  as  members  of  their  county 
old  age  assistance  boards,  must  not  only  have  their  "domicile" 
in  their  county,  but  must  also  be  a "resident"  of  their  county. 

In  the  case  of  Jtate  ex  inf.  Bellamy  v.  Senegal!,  307  Mo. 
447,  270  D.W.  101,  an  attempt  was  made  to  oust  a school  director 
on  the  ground  that  she  was  not  a taxpayer  who  had  paid  a state 
and  county  tax  within  one  year  next  preceding  her  election,  in 
violation  of  a statute.  The  Court,  analyzing  the  meaning  of  the 
term  "taxpayer",  said: 

"In  Webster's  Lew  International 
Dictionary,  a taxpayer  is  defined 
as:  'One  who  pays  a tax.'  In  Punk 
k v.agnall's  New  standard  Dictionary, 
a taxpayer  is  defined  as:  'One  who 
pays  any  tax,  or  who  is  liable  for 
the  payment  of  any  tax.*  The 
evidence  is  cleqr  and  undisputed 
that  respondent  on  June  1,  1920,  was 
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the  legal  owner  of  the  prop- 
erty heretofore  described,  and 
that  it  was  not  exempt  from 
taxation. " 


In  the  case  of  Catilo  v.  otate  Highway  Commission,  31E 
Mo.  244,  279  d.W.  673  (1925),  the  status  of  the  plaintiffs  as 
taxpayers  haying  a right  to  bring  an  injunction  suit  on  their  own 
behalf  and  on  behalf  of  others  similarly  situated  was  questioned, 
and  the  court  in  discussing  the  meaning  of  the  term  "taxpayer", 
said: 


"In  Black’s  Law  Dictionary, 
a taxpayer  is  defined  as  *A 
person  chargeable  with  a tax.' 

In  otate  ex  rel.  Button  y. 

Haase,  71  3.W.  (Mo.)  745, 

Goode,  J. , speaking  for  the 
3t.  Louis  Court  of  Appeals, 
defines  a taxpayer  as  'a  person 
owning  property  in  the  dtate 
subject  to  taxation  and  on 
which  he  regularly  pays  taxes.* 

This  definition  is  adopted  in 
Pope’s  Legal  Definitions.” 

In  deciding  whether  a person  is  a taxpayer  or  not  so  as 
to  entitle  him  to  some  statutory  right,  it  has  been  held  that  it 
makes  no  difference  whether  the  property  on  which  he  claims  to  be 
a taxpayer  is  assessed  in  his  name  or  not.  In  the  case  of  dtate 
ex  rel.  Circuit  attorney  ▼.  Lecklin,  41  .,o.  «pp.  335  (1890),  the 
Court  said: 


"a  person  Is  not  relieved  from  ' 
paying  taxes  on  property  owned  by 
him,  simply  because  it  is  erro- 
neously assessed  to  smother,  nor  is 
he  under  any  legal  obligation  what- 
ever to  pay  a tax  on  realty  in  which 
he  has  no  interest,  simply  because 
It  is  assessed  to  him.  The  assess- 
ment of  a tax  creates  no  debt  in  the 
ordinary  sense  of  the  term.  City  of 
^arondelet  ▼.  Hoot,  38  Mo.  125; 
Pierce  v.  City  of  Boston,  3 Let.  520; 
Green  v.  ood,  7 **d.  k £11.  fi.3.  178. 
If  a person  owns  an  Interest  in 
property  and  pays  a tax  thereon,  he 
pays  his  tax  regardless  of  the  fact 
to  whom  the  property  is  assessed." 
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In  conclusion,  we  are  of  the  opinion  that  if  a person  is 
(1)  a married  woman,  she  is  a taxpayer  within  the  terms  of  the 
.act  if  she  owns  any  property  in  the  county  in  which  she  is  a 
resident  and  has  her  domicile,  subject  to  taxation,  regardless  of 
whether  it  is  in  her  own  name  or  not;  and  (2)  if  household  goods 
are  subject  to  taxation  in  the  county  and  a tax  has  been  paid  on 
same,  the  owner  thereof  is  a taxpayer;  and  (3)  If  the  owner  of  the 
goods  referred  to  in  (2)  above  was  a married  man,  his  wife  is  not 
a taxpayer  unless  she  owns  other  goods  which  would  make  her  a 
taxpayer. 

In  the  case  of  Deva^ney  v.  Hanson,  (W.  Va.),  53  3.j£.  603, 
the  Court,  in  defining  the  term  "citizen"  as  it  relates  to  a 
county,  said: 


"There  is  no  such  thing  as  a 
citizen  of  any  county.  A person 
may  be  a citizen  of  a state  or  of 
the  Union,  because  they  are  sov- 
ereign; but  a county  is  a mere 
subdivision  of  a state  with  bodies 
executing  functions  assigned  to 
them  by  the  sovereign  in  process 
of  government,  but  they  are  not 
sovereign.  To  be  a citizen  one 
must  be  *a  member  of  an  independent 
political  society  and  as  such 
subject  to  its  law  and  entitled  to 
its  protection  in  the  enjoyment 
of  civil  or  private  rights.  6 
^m.  & iing.  Hnc.  L.  (2d.  Jd.)  15. 

* A citizen  is  one  who,  as  a member 
of  a nation  or  of  the  body  politic 
of  a sovereign  state,  owes  allegiance 
to  and  may  claim  reciprocal  protection 
from  its  government.  7 Cye.  133. 
a county  is  not  an  independent  politi- 
cal society.  It  makes  no  law  save 
in  subordination  to  the  state  under 
authority  conferred  by  it." 


In  the  case  of  Btate  ex  rel.  v.  Banta,  71  Mo.  .app.  32, 
l.c.  42,  the  Court  said: 

"The  words  inhabitant*,  ’citizen* 
and  'resident*,  as  employed  in 
different  constitutions  to  define 
the  qualifications  of  electors, 
mean  substantially  the  3ame  thing;  ***** 
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We  are  of  the  opinion  that  the  word  "citizen"  as  used 
in  -Section  3,  supra,  means  substantially  the  same  thing  as  the 
word  "resident"* 


II 

lection  3,  supra,  states  in  part  that  "in  every  county 
there  shall  be  established  a county  old  age  assistance  board 
* * * who  shall  be  appointed  by  the  county  court  * * *•»  The 
question  is  raised  whether  the  members  of  the  county  court 
could  appoint  themselves  to  act  as  the  county  old  age  pension 
board  in  their  county. 

The  Court,  in  the  case  of  dtate  ex  rel.  iimith  v. 
Bowman,  184  Ido.  App.  549,  170  S.  W.  700,  l.c.  703,  in  holding 
that  officers  with  the  power  of  appointment  could  not  appoint 
themselves,  said: 

"Tested  in  this  manner,  we  have  no 
hesitancy  in  holding  that  it  is 
against  public  policy  to  allow  a 
body  of  public  officials  having  the 
appointive  power  to  fill  an  office 
to  appoint  one  of  their  own  number 
to  such  office.  Thus,  in  29  Cyc. 

1381,  the  law  is  stated:  'It  is 
contrary  to  the  policy  of  t hr Taw 
for  an  officer  to  use  hUT  official 
appointing  power  to  place  himself" 
in  offloeT  so  that,  even  in  the 
absence  of  a statutory  inhibition, 
all  officers  who  have  the  appoint!  ng 
power“~are  disqualified  from  appoint- 
ment to  the  offices  to  yhlch  they 
nay  appoint . The  Constitutions  of  a 
number  of  the  states  have  applied  the 
same  rule  to  the  offices  which  have 
been  created  or  whose  emoluments  have 
been  increased  by  the  bodies  of  which 
the  persons  seeking  appointment 
were  members  at  the  time  the  office 
was  created  or  the  emoluments  increased.* 

In  23  Lncy.  of  Law,  338,  after  stating 
that  it  has  ofton  been  enacted  that 
members  of  legislative  bodies  are 
ineligible  to  offices  created  by  such 
bodies,  the  text  adds:  'The  same  rule 
applies  to  officers  with  the  power 
of  appointment.  They  cannot  appoint 
themselves. *" 
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"We  are  not  without  abundant 
authority  for  this  ruling.  The 
case  of  Meglemery  ▼.  veissinger, 
(Ky.)  131  3.1.  40,  31  L.  H.  A. 

{li, 6.)  575,  is  a leading  case  on 
this  subject.  The  editorial  note 
to  that  ease  soys:  ’The  adjudged 
cases  upon  the  validity  of 
appointment  to  office  made  from 
the  membership  of  the  appointing 
body  hold  uniformly  that  such 
appointments  are  illegal  and  to 
be  generally  discountenanced . * " 


In  view  of  the  foregoing,  we  are  of  the  opinion  that 
the  members  of  the  county  court  authorized  to  appoint  members 
of  the  county  old  age  assistance  board  are  disqualified  from 
appointing  themselves  and  that  any  such  attempted  appointment 
would  be  clearly  against  the  public  policy  of  the  otate  of 
Missouri. 


Respectfully  submitted. 


V.  0.  3A.WTEB3, 

Assistant  Attorney  General. 


a-i  PROVED: 


Joke  . ; c fell  , j'r. , 
(acting)  Attorney  General. 
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I FILED 


Eon.  V.  Ed  Jameson, 

President  Board  of  Managers, 
State  Eleemosynary  Institutions, 
Jefferson  City,  Missouri. 


Dear  sir: 


This  department  is  in  receipt  of  you r letter  of 
July  2 requesting  an  opinion  as  to  the  following  state  of 
facts: 


"I  have  heard  it  said  tliat 
neither  a senator  or  represen- 
tative who  had  been  elected  by 
the  people  for  a definite  term 
of  office  would  not  be  eligible  for 
appointment  under  the  Old  Age 
Assistance  Board  or  any  other 
administrative  department  of  the 
state* 

"I  have  even  heard  it  said  that 
they  could  not  tender  their  resig- 
nation and  be  eligible. 

"I  would  like  for  you  to  write 
me  on  this  subject  for  I have  occa- 
sion to  answer  letters  almost  every 
day  in  regard  to  this  matter.” 


Section  12,  article  1Y  of  the  Constitution  of  Mis- 
souri provides  as  follows: 

"Bo  Jenator  or  representative  shall, 
during  the  term  for  which  he  shall 
have  been  elected,  be  appointed  to 
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any  office  under  this  otate,  or 
any  municipality  thereof;  and  no 
member  of  Congress  or  person  holding 
any  lucrative  office  under  the 
United  Jtates,  or  this  otate,  or 
any  municipality  thereof  (militia 
officers,  justices  of  the  peace 
and  notaries  public  excepted), 
shall  be  eligible  to  either  house 
of  the  Qeneral  assembly,  or  remain 
a member  thereof,  after  having 
accepted  any  such  office  or  seat 
in  either  house  of  Congress." 


In  the  case  of  Hastings  v.  Jasper  County,  314  Ho.  144, 
l.c.  149,  the  Court  said: 

"A  public  office  is  defined  to  be 
'the  right,  authority  and  duty, 
oreated  and  conferred  by  lav,  by 
which,  for  a given  period,  either 
fixed  by  law  or  enduring  at  the 
pleasure  of  the  creating  power, 
an  individual  is  invested  with 
some  portion  of  the  sovereign 
functions  of  the  government,  to 
be  by  him  exercised  for  the  benefit 
of  the  public'  (iiechem,  i'ublio 
Officers,  1;  Btate  ex  rel.  talker 
v.  Bus,  135  i»o.  326)  4 * * The 
authorities  all  agree,  substantially, 
that  if  an  officer  receives  bis 
authority  from  the  law  and  dis- 
charges some  of  the  functions  of 
government,  he  will  be  a public 
officer." 


.rind  in  the  case  of  otate  ex  rel.  ^evely  v.  Hackmann, 
300  Uo.  59,  the  Court,  in  holding  the  secretary  of  the  3tate 
Tax  Coimaission  a public  officer  of  the  state,  said: 

"a  public  officer  is  an  individual 
who  has  been  elected  or  appointed 
in  the  manner  prescribed  by  law, 
who  has  a designation  or  title  given 
. to  him  by  law,  and  who  exercises 
the  functions  concerning  the  office 
assigned  to  him  by  law." 
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iiec.  £ of  Committee  substitute  for  senate  Bill  No.  7 
as  passed  by  the  58th  General  assembly  provides* 

"The  Governor  shall  appoint  a 
State  Old  Age  assistance  Com- 
missioner, by  and  with  the  advice 
and  consent  of  the  Senate,  who 
shall  be  qualified  by  character, 
training,  and  experience,  and  who 
shall  have  been  a resident  tax- 
paying  citizen  of  the  State  of 
iiissouri  for  five  years  next  pre- 
ceding his  appointment.  The  State 
Board  shall  fix  the  salary  of  the 
state  Commissioner  which  shall  not 
exceed  $3,600.00  per  annum.  The 
State  Board  shall  administer  the 
provisions  of  this  ..ct  and  may 
appoint  such  clerical  and  office 
assistance,  and  such  deputies  as 
may  be  appropriated  for  by  the 
General  Assembly.  t£ach  member  of 
the  State  Board  shall  receive  not 
to  exceed  $50.00  per  month  for  his 
services  as  such  in  addition  to 
all  other  compensation  provided 
by  law." 


The  "State  Board"  referred  to  in  Sec.  £ means  the 
Board  of  kanagers  of  the  JkLeemosynary  Institutions. 


Sec.  3 of  said  *ct  provides: 

"In  every  county  there  shall  be 
established  a County  Old  ^ge 
Assistance  Board,  to  consist  of 
three  persons,  domiciled  in  the 
county,  each  of  whom  shall  have 
been  a resident  taxpaying  citizen 
of  the  county  for  a period  of  five 
years  prior  to  his  or  her  appoint- 
ment, at  least  one  of  whom  shall  be 
a woman,  who  shall  be  appointed  by 
the  county  court  for  a terra  of  four 
years,  exoept  that  of  the  members 
first  appointed,  one  shall  be  appointed 
for  a term  of  two  years  and  one  for 
a terra  of  three  years.  Vacancies 
shall  be  filled  in  the  B&rae  way  in 
which  the  original  appointment  was 
made.  The  members  of  the  county 
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board  shall  serve  "ithout  com- 
pensation, except  that  the 
necessary  expenses  incurred  while 
in  the  performance  of  their  duties 
shall  be  paid  to  them.” 


COn'CnltelOM 


In  view  of  the  foregoing,  it;  is  the  opinion  of  this 
department  that  by  reason  of  the  prohibition  contained  in  dec. 
12,  Article  IV  of  the  Constitution  of  the  Jtate  of  iJissouri,  a 
senator  or  representative  may  not  be  appointed  to  the  position 
of  Jtate  Old  Age  assistance  Commissioner,  or  to  a position  on 
the  respective  county  old  age  assistance  boards. 


Respectfully  submitted. 


JOHN  HOFFMAN,  Jr., 
assistant  Attorney  General 


aPi  HOVcID : 


HOY  iicklTTRICL, 
Attorney  General 


JWH:aH 


OLD  AGE  PENSIONS 


State  Board  has  right  to  appoint  clerical 
help  for  respective  county  boards. 


Hon.  Hm  id.  Jameson 
President  Board  of  anagers 
.^tate  Eleemosynary  Institutions 
Jefferson  City;  Missouri 


Lear  r.  Jameson: 


This  is  to  acknowledge  receipt  f you r letter  of 
July  2,  1034,  in  which  you  request  the  opinion  of  this 
Lepartrent  on  certain  questions  submitted  therein.  Your 
letter  roads  as  follows: 

The  Old  Age  Pension  act  provides 
for  the  appointment  of  an  Old  Age 
Assistance  Boar a in  each  county  and 
in  the  City  of  St.  Louis.  It  pro- 
vides no'  salary  but  only  the  expenses 
of  this  board. 

" uestlon  has  come  up  already  in 
regard  to  the  setup  in  3t.  Louis  and 
Kansas  City.  It  is  evident  that  a 
board  working  without  salary  could 
not  handle  the  affairs  in  these 
larger  centers  without  some  secre- 
tarial and  stenographic  help. 

Please  advise  if  we  will  be  able  to 
supply  this  help  fron  the  f nds 
appropriated  for  the  administration 
of  this  act." 

Your  question  is,  as  we  interpret  your  letter, 
whether  or  not  you  may  pay  for  clerks,  stenographers  and 
other  employes,  selected  by  you  and  used  by  the  County  Old 
Age  Assistance  Board,  out  of  money  appropriated  by  the 
Legl  lature  for  the  administration  of  the  Old  Age  assistance 
Law. 
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Your  question  relates  to  Senate  Bill  No.  7,  passed 
by  the  58th  General  Assembly,  approved  by  the  Governor,  and 
which  becomes  effective  August  27,  1935* 

nder  the  provisions  of  Section  3 of  said  Act  it 
is  provided  that  a County  Old  Age  Assistance  Board  shall 
be  established  in  each  county  of  the  State,  whose  duties 
are  outlined  in  the  act.  The  members  of  this  board,  which 
shall  consist  of  three  persons,  are  appointed  b„  the 
respective  county  courts  of  the  counties,  and  of  the  three 
members,  one  shall  be  a woman,  aowever,  in  the  City  of  St. 
Louis  the  Board  of  estimate  and  Apportionment  of  said  city 
performs  the  same  duties  in  the  City  of  St.  Louis  as  the 
county  courts  do  in  the  other  counties  of  the  State. 

By  Section  3 of  said  Act  it  is  provided  that  "the 
members  of  the  county  board  shall  serve  without  compensation, 
except  that  the  necessary  oxenses  incurred  while  in  the 
performance  of  their  duties  shall  be  paid  to  them." 

Enumerating  some  of  the  duties  of  the  county  board, 
we  find  under  Section  7 that  it  shall  be  the  duty  of  the 
county  board  to  appraise  the  value  of  the  property  of  persons 
applying  for  pensions  under  this  act. 

Under  the  provisions  of  Section  9 it  is  provided  that 
the  applicant  for  assistance  shall  deliver  his  claim,  in 
writing,  to  the  county  board, 

under  the  provisions  of  Section  10  it  is  the  duty 
of  the  county  board  to  promptly  make  an  investigation  of  the 
facts  and  after  hearing  the  applicant,  if  it  approves  the 
application,  shall  make  a recommendation  of  the  amount  of 
assistance  to  be  allowed,  or  if  it  disaporove,  make  a 
recommendation  that  no  assistance  be  allowed.  And  said 
section  further  provides  for  a rehearing  upon  proper  steps 
being  taken  by  the  applicant,  etc. 

Under  the  provisions  of  Section  11  the  county  board 
shall  have  the  power  to  compel,  by  subpoena,  the  attendance 
and  testimony  of  witnesses  and  the  production  of  books  and 
papers  in  their  investigation* 
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Under  the  provisions  of  Section  12  it  is  the  duty 
of  the  county  board  to  issue  to  each  applicant  to  whom 
assistance  is  allowed,  a certificate  for  one  year,  stating 
the  amount  of  each  install  ment. 

Under  the  provisions  of  section  13  it  is  the  duty 
of  the  county  board  to  issue  a certificate  for  each  subse- 
quent year  after  an  investigation,  and  may  make  changes 
in  the  amount  of  allowance. 

Under  the  provisions  of  Section  19  the  State  Board, 
if  they  see  fit,  may  cause  a special  inquiry  to  be  made  by 
the  county  board  and  may  suspend  payment  of  any  installment, 
pending  inquiry. 

Under  Section  21  the  county  board  shall  stop  payment 
of  assistance  if  one  is  convicted  of  a misdemeanor  under 
.this  law. 


Under  the  provisions  of  Section  28  it  is  nrovided 
for  meetings  of  the  State  Board  and  the  respective  county 
boards  in  such  places  as  may  be  fixed  by  the  rules  of  the 
Board. 


It  will  readily  oe  seen  that  the  county  board  has 
many  duties  to  perfrom  and  many  questions  will  have  to  be 
determined  by  it  in  the  administration  of  this  *ct.  Piles 
an  records  will  have  to  be  kept  and  clerical  work  will  have 
to  be  done  in  all  of  the  co  -nties  of  the  State  in  the  admin- 
istration of  the  Act,  and  a great  amount  of  detail  work  will 
have  to  be  done  by  some  member  of  the  board  or  some  clerk 
or  stenographer  or  other  perso  for  the  board.  The  law  does 
not  provide  that  the  county  ooord  ay  employ  any  person  to 
do  this  clerical  or  secretarial  work.  But  we  think,  under 
the  provisions  of  this  Act,  that  the  State  board  has  the 
power  to  employe  the  necessary  helo  for  the  co  nty  board. 

By  action  2 of  the  Act  it  is  provided  that  the 
State  Board  shall  administer  the  provisions  of  t is  Act  and 
may  appoint  such  clerical  and  office  assistance  and  such 
deputies  as  may  be  appropriated  for  by  the  eneral  Assembly. 


Hon,  • 77 <1,  Jameson 
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Turning  to  House  Bill  No,  641,  section  46-h  and 
46-h-l,  passed  at  the  same  session  as  the  Old  Age  Assist- 
ance Act*  wo  find  that  a large  sum  of  money  wap  appropriated 
by  the  Legislature  to  administer  the  Act,  And  in  said 
appropriation  bill,  among  other  things,  there  is  provided 
for  "salaries  and  wages  of  accountants,  auditors,  book- 
keepers, inspectors,  investigators,  stenographers,  chief 
clerks  * * # and  all  other  necessary  employes,*  For  a 
proper  administration  of  this  Act  we  think  it  is  within  the 
power  of  the  State  Board  to  employ  necessary  and  competent 
help  to  do  the  secretarial  and  stenographic  work  for  the 
respective  county  boards  of  the  State, 

It  is,  therefore,  our  opinion  that  the  State  Board 
may  appoint  such  clerical  and  office  assistance  for  the 
respective  county  boards  as  may  be  necessary  to  carry  out 
the  Act  and  expedite  the  handling  of  the  applications  and 
detail  work  In  connection  with  the  performance  of  the 
county  boards*  duties  and  their  compensation  may  be  paid 
out  of  funds  appropriated  by  the  Legislature  under  House 
Bill  No,  541  aforesaid. 


Very  truly  yours# 


COVELL  ft  , HEWITT 

Assistant  Attorney -General 


APPROVED: 


K.;Y  CKlfl’klCh 
Attorney -General 


CRHJEG 
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STo-Tifi  .ELJBJSfcOiJYNARY  INSTITUTIONS:  The  board  has  implied  power 

to  accept  a discount  on  bonds 
accepted  in  lieu  of  a judgment 


hon*  ><  • &d.  J>  me  con, 

i re©. , iioerd  of  ■ nci'erfi, 

-tote  ,loe.  osyaery  netitutiona, 
Jefferson  City,  ;ie9<niri. 


uear  lr: 


x>metl v.e  a^o  this  department  was  la  receipt 
of  a letter  from-  you  requesting  certrln  info  ration 
1,  r©  urd  to  die count la  certain  bonds.  Your  letter 
la  ue  follows: 


"You  will  rec  11  that  suit  was 

brought  in  | • . t 

buchanen  County  for  their  old 
account  to  -tate  hospital  #2, 

H«  Joseph  nd  the  . o.  otate 
onatorluw,  i-t.  Vernon.  vt  that 
tine  wc  received  Jedgaent  for  the 
anount  of  the  original  bills  In 
the  neighborhood  of  v41,000,  but 
wo  re eeJved  bondr  for  the  srjount 
of  the  oririncl  bill  plus  rccunu- 
1 tod  Interest,  In  the  amount  of 
46,250.00. 


If  we  could  got  9 1$  on  the  dollar 
for  these  bonds  It  would  Just  shout 
ecual  tl  e original  amount  of  our 
bill,  without  interest. 

"I  would  like  to  have  your  opinion 
s»  to  our  right  to  sell  these  bonds 
at  on  average  or  about  8>  discount. 

1 cerU inly  think  tble  la  the  wise 
thin  to  do.  I hnve  an  o er  today 
for  ftOOO.OO  of  scattered  r^aturltloe 
on  that  battle." 


Hon.  ..  Su.  Z . o on 
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Your  rlfeht  ana  authority  to  discount  the  bonds  eight 
per  cent  and  thereby  realize  tie  cash  from  the  ealo  of  the 
anus  must  be  found  expressly  or  Impliedly  In  the  statutory 
powers  of  the  Board  of  ho asters  of  the  Jtate  deeraoaynary 
Institutions. 

The  statute  referring  to  the  demands  und  debtc  due 
the  eleemosynary  institutions  la  .action  8615,  ft*  3*  to. 
19£9,  which  is  as  follows : 

tor  all  debts  .nd  demands  htt soever 
due  any  ulee^ooynary  institution,  and 
all  d i.-ai.ee  for  failure  of  oontract, 
and  for  trespass  and  other  wrongs  to 
t.  e institution  or  any  property  thereof, 
real  or  personal,  actions  in  any  court 
of  competent  Jurisdiction  may  be  nain- 
talned  in  the  nuns  of  the  board  of 
uanet.ers  of  such  institution,  nturdn,  it. 
Interest  shall  be  recovered  on  any  and 
all  cutuS  due  the  institution  fron  the 
tir.o  when  the  cruse  of  notion  accrued. 

In  actions  for  any  indebtednecs,  or 
for  cny  donsgee  due  the  institution  on 
account  of  any  patient  or  innate  thereof, 
the  account  therefor,  oertl'led  by  the 
superintendent , with  the  seal  of  the 
institution  attached,  shrll  be  prloe 
faoie  evidence  of  the  amount  due." 


Section  6636,  K.  J.  to.  13C9,  empowers  the  county 
court  to  discount  county  warrants  for  the  purpose  of  raising 
funds  for  the  maintenance  of  county  patients  in  institutions, 
the  pertinent  part  of  which  is  ee  follows: 

"and  for  the  purpose  of  raising  the  sum 
of  money  so  provided  for,  the  several 
county  courts  shall  be  and  they  are 
hereby  expressly  authorized  and  empowered 
to  discount  and  sell  their  warrants, 
issued  in  such  behalf,  whenever  it  be- 
comes necessary  to  rcise  r id  sioneyr  so 
provided  for.  And  state  hoapltelr  nre 
hereby  expressly  prohibited  from  receiving 
any  county  warrant  in  payment  of  any  rush 
sum  s isa y be  doe  by  this  section.* 


Hon.  . . &d.  Ju..aaon 
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action  8567,  • a.  o.  1929,  refers  to  the  penalty 

which  zaj  b©  Incurred  by  officers  of  the  institutions  and 
board  of  :aanager&  with  respcot  to  incurring  debts  for  which 
there  Is  not  at  the  time  ©deque to  appropriation,  the  per- 
tinent part  of  whioh  le  ac  follows : 

"Provided,  that  no  such  curator, 
manager,  trustee  or  officer  in  control, 
or  committeeman,  as  aforesaid,  shall 
be  so  llablo,  as  aforesaid,  or  be 
deemed  r.uilty,  us  aforesaid,  if  at  the 
ties  of  incurring  such  debt  he  shell 
require  the  ©yea  und  nocs  to  be  It  ..on 
and  recorded  on  the  question  of  in- 
curring buch  debt,  and  shall  himself 
vote  against  Incurring  such  debts 
Provided  further,  that  nothin^  herein 
shall  prohibit  such  managers  of  any  such 
Institutions  from  incurring  debts  for 
the  necessary  support  of  such  institu- 
tions from  January  first  of  the  yoare 
the  general  assembly  uceto,  until  the 
appropriations  for  suoh  lnetitutiona 
are  made,  vrhen  the  funds  of  such 
institutions  are  exhausted." 


section  8561,  h.  J.  -o.  19?9,  places  the  control 
of  the  eleexuosynury  institutions  in  the  hands  of  the  board  of 
managers  and  is  as  follow© : 

"The  state  eleemosynary  Institutions 
as  dofineu  in  section  8560,  of  this 
article,  shall  hereafter  be  under 
the  care,  management  and  control  of 
one  bo&ra  of  managers  consisting  of 
six  persona  to  be  appointed  by  the  overnor, 
by  and  with  the  consent  of  the  senate,  not 
more  than  three  of  whom  &h< 11  belong  to 
the  some  political  party." 


It  will  be  notea  by  the  above  section  th  t the 
control  and  management  of  the  eleemosynary  institutions  is 
completely  under  the  Jurisdiction  of  the  board  of  na^ers. 


Kct  • '*  • • J j * ■ t. n 
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it#  ritJht  of  the  state  or  Ito  officers  to  coe:- 
prouise  claims  end  suits  was  discussed  in  the  case  of 
Cf>— wnwealth  v,  southern  ?ai«  Co.,  l'..c  ..  ..  313,  like-rise 
in  iuillroad  Coupany  v.  nthony,  7o  uo*  431,  in  the  following 
language: 

"Vie  understand  ti  e rule  to  be  well 
established  th» t pending  litigation 
to  recover  on  clal-ae  that  are  un- 
11  luiJLateu  -nd  unsatisfied,  the 
amount  may  be  coupro^iaed  by  the 
state  or  any  of  its  political  sub- 
divisions at  any  time  before  final 
Judgment." 


In  the  case  of  ~>tate  ex  rel.  Bybee  v.  He  ok  rang, 
276  Mo*  1.  c*  110,  the  court  lays  down  this  rule: 

"But  It  is  fcleo  well  settled,  if  not 
f unde mental  law,  that  whenever  duty 
or  power  Is  conferred  by  statute  upon 
e public  officer,  all  necessary 
authority  to  make  ouch  powers  fully 
efficacious,  or  to  render  the  per- 
formance of  such  duties,  effectual, 
is  conferred  by  implication." 


CONCLUoIQN 


There  la  no  express  authority  provided  by  the  statutes 
for  the  board  of  onager a to  discount  tha  bonus  in  question  in 
the  amount  of  eight  per  cent.  However,  we  are  of  the  opinion 
that  the  statutes  give  the  board  of  i^nagera  the  implied  power 
to  make  tuch  discount  if  hospital  ho*  £ and  the  >&natorium  at 
Mt*  Vernon  are  in  need  of  the  funds  end  if  in  the  Jodgnent  and 
discretion  of  the  board  it  Is  of  the  opinion  that  the  bid 
represents  the  true  value  of  the  bonde  and  Is  the  beet  bid  the 
booru  is  able  to  obtain* 


Tours  very  truly. 


wLLI  V an  t < . ii  uLi>h , 
eeteUnt  Attorney  General. 

APtnOtkiil 


rcTar;  ■■■ 

ttoraey  General. 


SUPPLEMENTAL  FES  BILLS:  Yrtien  witness  must  make  application 

for  fees. 


iur«  0.  B.  denning, 

Clark,  Cirouit  Court  and  Ex-ofricio  hecorder, 

Howell  County, 

rieet  i loins,  .-iesouri. 


Janr  sir: 


i/e  wish  to  acknowledge  your  request  for  an  opinion 
undar  data  of  svutust  6,  1935,  wherein  you  state  as  follows: 

’’How  lonc , in  your  opinion  doaa 
a witness  have  after  a ease  is  com- 
pleted to  olain  fees,  Tor  Instance, 
a witness  comas  in  a month  or  more 
after  a case  has  been  completed  and 
a cost  bill  sent  to  the  state  or 
County  to  be  paid.  Can  ha  claim  his 
fees  and  collect  on  a supplemental 
cost  bill?* 


Section  11799,  &•  J.  ho.  1929,  provides  how  fees 
shall  be  paid  witnesses  and  states  as  follows: 

"The  clerk  of  eaoh  court  of  record 
shall,  on  the  u ;^llc  tlon  of  ?ny 
,It:.e3«T)T\a  ide  & ■ TTo^ed, 
enier  on  his  book,  under  the  title 
of  the  caure  In  which  the  witness 
was  summoned  or  recognized,  or  if 
bafor#  the  grand  Jury,  the  name  of 
the  wltneae,  the  nuJber  of  daya  he 
hae  attended  and  the  niauber  of 
miles  he  has  necessarily  to  travel 
in  consequence  of  the  summons  or 
recognisance,  and  shall  swear  the 
witness  to  the  truth  of  the  facts 
contained  in  eaid  entry,  and  it 
shall  be  the  duty  of  tne  clerk  to 


kr*  u.  B 


Jennings 
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make  out  end  aeliver  to  each  wit** 
ness  attending  before  the  grand 
jury,  and  entitled  to  foes  there* 
for,  a scrip  as  required  In  care 
of  grand  jurors,  which  serlp  shall 
be  countersigned  by  the  foreman  of 
the  grand  jury,  and  shall  be  paid 
by  the  county  treasurer  in  like 
manner  as  now  by  law  required  for  the 
pay  of  grand  jurors;  and  the  clerk 
8’«s  11  be  allowed  the  same  compensa- 
tion for  said  cervices  re  is  now 
-lloared  by  law  for  lice  services  in 
issuing  scrip  to  grand  jurors* " 


It  will  be  noted  that  witnesses  must  make  application 
for  their  fees,  and  that  it  is  not  the  duty  of  the  clerks  of 
the  courts  of  record  to  enter  it  on  their  books  until  same 
is  done* 


lection  3641,  k*  B*  ko*  19  9,  makes  it  the  duty  of 
the  clerk,  to  name  out  fee  bills,  thus: 

"The  clerk  of  the  court  in  which 
any  criminal  cuutc  shall  have 
beon  determined  or  continued 
generally  shall,  immediately  fter 
he  adjournment  o~f  V-~.V  'court 
.efore  the  next  s.ucceecj 


case:  am 


Jg“ 

have  etc cr 
the state 


r , 

rued 
or 


county  shall  be  liable  under  the 
provisions  of  this  article  for  suoh 
costs  or  any  part  thereof,  he  shall 
make  out  and  deliver  forthwith  to 
the  prosecuting  attorney  of  said 
county  a complete  fee  bill,  specify- 
ing each  item  of  services  and  the 
fee  therefor*" 


Under  this  section  the  clerk  of  the  court  must  tax 
all  cost 8 immediately  after  the  adjournment  of  the  court  and 
before  the  next  succeeding  term,  and  it  woula  appear,  there- 
fore, that  a witness  claiming  a fee  must  make  application 
before  the  next  succeeding  term  of  court  in  which  he  appeared* 


Lr,  0.  B.  J nnlno* 
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section  3849 , a.  3*  ko.  19;. 9 , providee  when  a 
supplemental  fee  bill  nay  be  Issued  and  states  that 

" .'hen  the  clerk  shall  send  a bill 
of  costa  to  the  state  auditor  or 
county  court,  as  provided  in  the  naxt 
preceding  section,  he  shall  expressly 
state  in  his  certificate  that  he  has 
not  at  any  previous  time  certified  or 
sent  a copy  of  the  same  bill,  or  part 
thereof,  for  payment;  irovided,  that 
if  the  clerk  shall  by  overs  It  lit  or 
mistake,  fail  to  in elude  any  cosTs 
properly  chargeable  against  the  state 
or  county  in  any  fee  bill,  he  may 
make  out  and  present,  as  hereinbefore 
provided  for  making  out  bills  of  costs, 
a supplemental  bill  for  the  oosts  so 
omitted:  Provided,  that  the  clerk 
shell  in  no  case  charge  or  receive  ony 
fee  or  fees  whatsoever  for  the  issuance 
of  such  supplemental  fee  bill,” 


The  above  section  provides  that  if  the  clerk,  by  over- 
sight or  mistake,  fails  to  Include  any  oosts  properly  charge- 
able a,  ainet  the  state  nr  county  in  a fee  bill,  he  aey  issue 
a supplemental  fee  bill*  Certainly  it  eon  not  be  said  that 
an  oversight  or  mistake  has  been  made  when  the  witness  fails 
to  make  application  for  his  fees. 

In  the  case  of  otate  ex  rel.  v.  Seibert,  130  t.o,  208, 

1.  o.  £17,  our  oourt  said: 

"At  common  law  no  recovery  of  costs  was 
allowable,  end  when  statutes  were  passed 
allowing  oosts  they  were  always  strictly 
oonstrued." 

Following  a strict  rule  of  construction,  we  are  of 
the  opinion  that  If  a witness  falls  to  make  proper  applica- 
tion to  the  oourt  to  have  his  fees  allowed  either  before  or 
immediately  after  the  adjournment  of  court  and  before  the 
next  succeeding  term,  he  is  barred  from  later  appearing  before 
the  clerk  and  making  application  for  same. 

section  11416,  h.  8.  mo.  19:9,  provides  that  cluima 
against  the  state  must  be  exhibited  within  two  years  and 


ior*  0.  D. 
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states  aa  follows: 

"Parsons  having  clein*  against  the 
state  ah. til  exhibit  the  cant,  with 
the  evidence  in  support  thereof,  to 
the  auditor,  to  be  audited,  settled 
and  allowed,  within  two  years  nfter 
such  claims  shall  accrue,  end  not 
thereafter*" 

Under  the  above  section,  we  ere  of  the  opinion  that 
if  it  can  be  shown  that  the  witness  did  ".Alee  proper  applies- 
tion  as  provided  by  -action  11799,  supra,  nd  that  he  failed 
to  receive  his  fees  due  to  an  oversight  or  mistake  of  the 
olerk,  he  nay  within  two  years  from  the  final  determination 
of  the  prosecution  i&eke  a claim  for  same  by  a supplemental  fee 
bill,  as  provided  by  section  3849,  supra.  (State  ax  rel. 
Johnson  v.  Draper,  48  ho*  34,  1.  o.  58.) 


heapectfully  submitted, 


>t.«  QRK 

Assistant  Attorney  General* 


APPK0V1D: 


aOY  i.cKYl%tiCi, 
Attorney  General* 


Vfe: 
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PFNiHONS*  Old  Ago  Assistance:  Costs  of  investigations  payable 

out  of  appropriation  to  Stato 
Board;  not  payable  by  county . 


August  21 , 1935 • 


ITl  LED 


don • V..  Ld.  Jameson 
President  board  of  ;anagers 
State  Eleemosynary  institutions 
Jefferson  City*  Missouri 


wear  kr.  Jameson: 


This  is  to  acknowledge  receipt  of  you r letter 
of  August  14,  1935,  in  which  you  request  the  opinion  of 
this  Department  on  a question  therein  submitted;  which 
letter  of  request  is  as  follows: 

"The  question  of  ’Who  is  going  to 
pay  the  coats  of  investigating  the 
aDplicants  for  old  age  assistance 
in  the  various  counties*'  has 
arisen. 

"Section  10  of  the  committee  sub- 
stitute for  Senate  Bill  Mo.  7 
reads  as  follows: 

"'section  10.  Whenever  an 
application  is  made  for  old  age 
assistance,  the  county  board  shall 
promptly  make  investigation  of  the 
facts,  and,  after  hearing  the 
applicant,  if  it  approves  the  appli- 
cation, shall  make  a recommendation 
of  the  amount  of  assistance  to  be 
allowed,  or,  if  it  disapprove,  make 
a recommendation  that  no  assistance 
be  allowed.' 

"t-rom  the  above  section,  it  specifi- 
cally states  that  the  county  board 
shall  promptly  make  investigation  of 
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the  facts,  etc.  I am  asking  your 
opinion  on  the  matter  is  to  whether 
the  county  or  the  state  will  have 
to  pay  the  costs  of  these  Investi- 
gations." 


Your  question  is  — "Sho  Is  going  to  pay  the 
costs  of  investigating  the  applicants  for  old  age  assist- 
ance in  the  various  counties 


We  herewith  set  forth  ejections  10  and  11  of  enate 
Bill  No.  7,  which  are  the  sections  of  said  Act  applicable 
to  your  question,  as  follows: 

"Section  10.  fhenever  an  application 
is  made  for  old  age  a sri stance,  the 
county  board  shall  promptly  make  in- 
vestigation of  the  facts,  and,  after 
hearing  the  applicant,  if  it  approves 
the  application,  shall  make  a recom- 
mendation of  the  amount  of  assistance 
to  be  alleged,  or,  if  it  disapprove, 
make  a recommendation  that  no  assist- 
ance be  allowed.  Upon  the  request  of 
an  applicant,  the  county  board  may, 
if  it  sees  fit,  direct  a rehearing,  of 
which  the  applicant  shall  have  at 
least  ten  days'  notice,  and  at  which 
he  tbaj  a ear  and  offer  evidence. 

The  decision  of  the  county  board  shall 
be  forwarded  to  the  state  Commissioner 
who  may  approve  or  disapprove,  or 
Pen ommend  changes  in  the  decision  of 
the  county  board.  If  the  state  Com- 
missioner and  the  county  board  are 
unable  to  agree  in  regard  to  the  allow- 
ance, disallowance,  or  the  am o nt  of 
assistance,  the  ap  lication,  along 
with  a record  of  all  the  proceedings 
in  regal’d  to  It,  shall  be  forwarded  to 
the  State  Board  for  review,  whose  de- 
cision shall  be  final,  subject  to  the 
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right  of  appeal  as  herein  othe raise 
provided.  An  applicant  whose  appli- 
cation for  assistance  has  been  re- 
jected may  not  reapply  for  assistance 
until  the  expiration  of  twelve  months 
from  the  date  of  t e previous  appli- 
cation, unless  the  rejection  of  aaid 
application  shall  be  solely  for 
failure  to  qualify  as  to  a e and  suoh 
applicant  has  within  the  12  months 
period  reached  the  qualifying  age, 

"section  11.  For  the  purpose  of  any 
such  investigation  the  state  board, 
the  county  board,  or  the  state  Commis- 
sioner shall  have  the  power  to  compel, 
by  subpoena,  the  attendance  and  testi- 
mony of  witnesses  and  the  production 
of  books  and  papers,  fhe  costs  of 
such  hearing  to  be  paid  by  the  State 
Board  out  of  funds  appropriated  to  sueh 
Board.  All  witnesses  shall  be  examined 
on  oath,  and  any  member  of  the  state 
board,  county  board,  or  the  state  Com- 
missioner may  administer  said  oath." 


From  a read  ng  of  the  above  two  sec  t J ons , and  when 
same  are  read  in  connection  with  the  other  sections  of  said 
Act,  we  are  of  the  opinion  that  the  cost  of  investigations 
and  hearings  in  connection  with  applications  for  old  age 
assistance  are  to  be  paid  out  of  the  funds  appropriated  to 
the  state  Board  by  the  legislature.  e do  not  find  anywhere 
in  the  iCt  that  the  county  is  liable  for  the  cost  of  making 
these  investigations.  It  is,  therefore,  our  opinion  that 
the  cost  of  makin0  investigations  of  applicants  for  old  a0e 
assistance  is  payable  out  of  moneys  appropriated  to  the 
State  Board  by  the  ^gislature  for  the  purpose  of  administer- 
ing said  Act, 

Very  truly  yours. 


APPROVED!  COVE  CL  R.  HEWITT 

Assistant  Attorney-deneral 


JOHN  W.  HOFFMAN.  Jr. 

(Acting)  Attorney-General 

CRHfEG 


OLD  AQL  PEHSION  - Payments  due  from  date  of  filing 

application* 
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/ ugust  23,  1935 


Honorable  ft*  Id  Jameson,  President 
Board  of  Managers 
State  ±-lee  nosynnry  Ins  tl  tut  lor  a 
Jefferson  City,  Missouri 


Lear  Sir: 


fte  have  your  request  of  August  15, 
1935  for  an  opinion,  which  rerues t is  os  fol- 
lows: 


"Section  14  of  Comultteo  Sub- 
stitute of  Senate  Bill  No*  7, 
reads  ns  follows: 

'The  assistance.  If  allowed, 
shall  coemcnce  on  the  first  day 
of  the  calendar  month,  following 
thf t on  which  the  petition  was 
received  by  the  county  board*' 

"For  many  reasons.  It  will  be  very 
helpful  in  the  administering  of 
this  law  for  us  to  make  our  in- 
vestigation report  a part  of  thia 
application*  he  pensioner,  in 
that  case,  would  not  be  entitled 
to  the  pension  until  the  investi- 
gation hnd  been  completed*  I am 
a skint,  your  opinion  as  to  whether 
or  not  we  could  do  this*" 


he  answer  to  your  question  depends 
upon  tho  particular  meaning  of  the  word  ''received", 
as  contrlr.ee  in  act  ion  14*  Tinder  Section  9,  an 
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applicant  for  assistance  shall  doll  ar  hla  claim 
In  writing  to  the  county  board*  Ihe  appl  lent  Ion 
must  be  svorn  to  by  the  applicant*  Under  Section 
G,  the  qua 1 if lent Iona  for  a pensioner  nre  de- 
termined as  of  the  do  to  of  making  the  application. 
It  la  apparent  from” tine  entire  act  that  the  report 
of  the  investigation  cannot  be  made  a pert  of  the 
application  cince  the  application  ia  a sworn 
written  statement  of  the  api  llcont,  while  the  in- 
vestigation* as  provided  for  in  Section  11*  may 
be  the  sworn  statement  of  any  number  of  people* 

The  Legislature*  In  enacting  the  old 
age  pension  law*  was  aware  of  the  fact  that  it 
was  physically  Impossible  for  the  administration 
to  investigate  all  applications  at  the  same  time 
they  are  filed*  In  order  to  allow  time  for  proper 
investigation  before  funds  were  paid*  the  Legis- 
lature inserted  Section  14  so  that  those  who  are 
entitled  to  receive  a pension*  no  matter  how  long 
and  drawn  out  the  investigation*  would  receive  the 
pension*  when  paid*  from  the  date  they  filed  their 
application* 

It  is*  therefore*  the  opinion  of  this 
office  that  successful  applicants  for  old  age 
pensions  are  entitled  to  receive  payments  from  the 
date  of  filing  their  epplloaMon  with  the  county 
board* 


Yours  very  truly. 


PH;' II KLIM  L*  RLAOAI 
Assistant  Attorney  General 


At  ROVL  s 


TOHN  W.  HOFFNfAtf,  Jr. 
(Acting)  Attorney  General 


FLHiPl 


FEES  - COUNTY  CLERN:  Not  entitled  to  any  fee  for  signing 

school  bonds. 


n 


31 


ugust  T8,  1938. 


hr*  n.  Lav  Jenkins, 

County  Clerk,  .nvleoB  County, 
Gallatin,  ) lesourl. 


Mr  : 


-®  acknowledge  r^eelpt  of  your  inquiry  which  !« 
« a follow®: 


“V®  are  wrlteln  you  for  an  opinion 
In  regard  to  county  Cleric.  Charge* 
lag  for  staging  Honda,  for  ehooi 
Uis,t.  ,e  have  two  ichool  i>i*trlets 
heflnanolng  their  bonds,  which  ha* 
to  be  signed  end  sealed  by  the  County 
Clerc  of  their  reset,  County  ea. 

"iiee  the  County  Clem  a rifjht  to 
charge  fifty  cent*  for  each  iioad  eo 
igned,  sn<i  ..ealed,  or  can  he  fuake 
«ny  choree  for  such  service  and  if  00 

how  :UCh. 

"Thanking  you  1 : advance  for  your 
opinion.* 


heplylng  thereto,  .ectlon  9£00,  Laws  1931,  page  349, 
is  as  follows : 


"The  board  of  directors  of  *ny  school 
district,  organized  under  any  general 
or  special  law  of  t.Va  state.  Is  hereby 
authorized  to  issue  funding  and  refund- 
ing bonds  for  the  district,  to  be 
arcfcenged  for  outstanding  bonds  of  the 
district,  or  cold  for  the  purpose  of 
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meeting  end  pesyin*  rny  aatured  or 
su'turloi  bonded  indebtedness  thereof. 
r>.ob  bona  shell  be  ol'  the  uenouinetion 
of  not  i .ore  thsn  one  thousand  and  not 
leee  than  one  hundred  dollar*,  end  ehell 
beer  interest  not  to  exceed  six  per 
cent*  per  ana ut~ , und  e uoh  interest  shall 
be  peycble  a ez.d  “annually,  and  to  thie  ond 
each  bond  shall  hare  vtu 1 -annuel  coupons 
attached  thereto  md.  be  aede  payable  to 
bearer:  ; rovidea.  that  no  bonds  Issued 
under  thie  recti on  shall  be  payable  in 
wore  than  twenty  years  fro:;,  the  date 
thereof,  tnu  shall  be  payable,  principal 
•sorest,  La  the  city  of  t.  Louis 
or  the  city  of  Jew  Yorx,  ut  the  option 
of  the  board  of  directors,  or  us  easy  be 
agreed  upon  by  such  board  of  directors 
and  the  urehneer  of  such  bonds*  ouch 
bos  d of  directors  shall  b«  empowered 
to  prepare  and  issue  froa  tioe  to  tin© 
such  number  of  renewal  bonds  as  aay  be 
neco  sary  for  the  objects  and  ourposea 
of  thie  law,  - nd  snoh  bond  shall  be 
slcuei  by  the  president,  countersigned 
by  the  uscretory  or  clerx,  and  authentl- 
ccteu  by  the  soul  of  such  board  of 
directors,  if  there  be  one;  end  shall 
also  be  attested  by  the  cleric  of  the 
county  court  f the  county  in  whioh  euch 
district  Is  located,  and  he  shell  put  the 
seel  of  as  Id  court  on  eaoh  of  said  bonds* 
lbs  secretary  or  cleric  of  the  board  of 
directors  shall  keep  r record  In  the  books 
of  the  school  district  of  all  the  renewal 
bonds  that  *ay  be  Issued  by  the  board  of 
directors  under  the  provisions  of  this 
chapter,  noting  the  date  when  issued  and 
when  due,  rnd  also  the  number  *nd  maount 
of  each  bond  so  issued,  sad  stall  also 
■weep  a full  record  of  ell  transactions 
that  uay  be  necessary  for  the  identifica- 
tion of  euch  bonds* " 

ue  ©cause  this  is  the  section  you  refer  to  as  requiring 
you  in  your  official  onpsclty  to  perform  certain  acts* 
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Compensation  to  the  county  cleric  for  Me  offloial 
cervices  performed  1«  « llowed  only  where  there  it  statutory 
provision  for  the  payuent  thereof.  If  there  lc  no  statute 
providing,  for  hie  coiaoensation,  he  1b  not  entitled  to  oosapensa 
tion,  notwi  the  tend  in#  the  l£.w  i.uty  m alee  !t  hie  official  duty  to 
perform  certain  cervices. 

In  the  csee  of  tate  ex  rel.  Troll  v.  Brown,  146  ho, 

401,  1,  c,  406,  the  u reijo  Court  of  t’  in  state  says: 

"It  is  well  settled  that  no  officer  Is 
entitled  to  fee*  of  any  kind  unless  pro- 
vided for  by  statute,  and  being  solely 
of  statutory  right,  statutes  allowing  the 
e?L.e  mufct  be  strictly  construed,  Jtate 
ex  rel.  v.  ..of ford,  lia  ko*  CfO;  ihod 
y.  r.allrotid,  67  607;  Geuaon  v. 

Lafayette  Uo, , 76  Lo«  675.  In  the  cane 
list  o'ted  it  is  said:  *Tha  right  of  a 
public  orfieer  to  feoo  le  derived  from 
V e statute,  lie  It  entitled  to  no  fees 
for  eervlcet  he  j*sy  perform  as  ouoh 
officer,  unices  the  statute  gives  it. 

<he:i  the  statute  fails  to  provide  a foe 
for  services  ho  is  required  to  perform 
ua  f*  -ub lie  officer,  he  has  no  claim 
upon  the  state  for  compensation  for  such 
services. • hilllnjua  v,  Chariton  Co,,  C5 
ho.  645. *• 

In  the  cuoe  of  tate  ox  rel,  v.  Gordon,  L45  ho*  If, 

1*  o.  V , the  -ourt  of  thie  state  declares  follows 

"Compensation  to  a public  officer  ic  a 
wetter  of  statute,  not  of  contract;  and 
it  does  not  depend  upon  the  azaouat  or 
value  of  cervices  performed,  but  is 
incidental  to  the  office, 

’Tbroop  on  ubllc  Officers  {.  ec.  44C) 

*eye:  *It  heus  teen  often  held,  thet 
an  officer’s  rltlit  to  hie  compensation 
doe?  not  grow  out  of  s contract  between 
his  end  the  tete.  The  compensation 
belonc*  to  the  officer,  os  an  incident 
of  hie  office,  and  he  l«  entitled  to  it, 
not  by  force  of  any  contract  but  beer  use 
the  lsw  attschee  it  to  the  office.* 
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"Lechom  on  . ubllc  Offices  and  Officers 
says;  • ec.  cib6.  Unless,  therefore, 
compensation  is  by  lor  attached  to  the 
office,  none  can  be  recovered,  a person 
vho  scoots  on  office  to  which  no  cotapen- 
cation  ie  attached  in  presumed  to  under* 
take  to  sorve  gratuitously,  and  he  c&nr.ot 
recover  anything  upon  the  ground  of  an 
implied  contract  to  pay  what  the  service 
le  worth,*  * • * 

In  Baa v.  Refrigerating  Co.,  236  ho. 
414,  Brown,  J.,  speaking  for  the  court 
& yt ; * .her.  the  Ian  requires  a sped  fie 

service  to  be  performed  by  a public 
officer,  he  nunt  perform  that  service 
regardless  of  whether  any  provision  has 
been  made  to  pey  hin  for  same.' 

'’.Not  only  la  the  right  to  coapensntlon 
dependent  upon  statute,  but  the  method 
or  particular  node  provided  by  etatute 
■net  be  accented.  n this  point  the 
Xanana  City  court  of  Appeals  soya  : *It 
aeo_a  the  general  rule  in  this  country, 
e«  announced  by  the  deciolons  rad  text- 
writers,  that  the  rendition  of  services 
by  a public  offlcor  ie  to  be  dee  ded 
gratuitous,  unless  a compensation  there- 
for le  provided  by  statute,  tat  further, 
it  seems  well  settled  thst  if  the  statute 
provider,  compensation  in  e particular 
u>de  or  tanner,  then  the  officer  Is  con- 
fined to  t at  runner,  and  ia  entitled 
to  no  other  or  further  compensation,  or 
to  any  different  mode  of  securing  the 
came.*  ' • * 

.nd  et  page  29  the  Lourt  suit: 

•h.e  the  Legislature  nay  fix  ruch 
compensation  to  a public  office  as 
it  sees  fit,  or  none  ct  all,  we  can 
see  no  constitutional  objection  to 
its  attaching  such  conditl  nr  re  it 
deeac  proper  to  the  payment  of  the 
compensation,  such  conditions  to  be 
binding  upon  any  one  who  thereafter 


mr.  ... 
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enters  upon  each  office  'and  perform-* 
itfj  duties.  a»  stoted  above,  the 
compensation  has  no  relation  to  the 
emount  or  value  of  the  carries.  There 
can  be  no  application  of  the  doctrine 
of  quantum  meruit.  The  offleor  t&cee 
the  Office  ctur  cnere.  living  oceerted 
it  with  the  oondltlone  Imposed  by  the 
Legislature,  upon  whose  will  he  jnuist 
depend  for  eny  compensation  et  all, 
he  esnnot  afterwards  challenge  the 
power  of  the  Legislature  to  impose 
such  conditions.  * • 


1b  no  longer  open  to  question  but 
tht t compensation  to  a public  officer 
Is  a setter  of  statute  and  not  of 
contract.,  cad  that  coBspeanttion  exists. 
-■  it  exists  at  ell,  solely  as  the 
c er.tion  of  the  lea  and  then  is  la* 
cidental  to  the  office.  * • • • • 
Turtherriore,  our  -upreae  Court  hce 
cited  with  approval  the  state oent  of 
the  general  rulo  to  be  found  in  atete 
ex  rel.  'edeScln*:  v.  LoCracsen,  60  ^.o. 

Inr.  olt.  656,  to  the  effect  that 
the  rendition  of  service*  by  a public 
Oj  «.cer  is  to  be  deemed  gratuitous 
unless  a compensation  therefor  is  pro- 
vided by  statute,  and  that  If  by  ' 
statute  coaponestlon  Is  provided  for 
xn  a part:cular  .<ode  or  roamer,  then 
ti.e  officer  Is  confined  to  that  manner 
erjd  lc  entitled  to  no  other  or  further 
ooupensatlon,  or  to  any  different  aode 
of  securing  the  some.” 


fcr*  a.  Lee  Jenkins 


-6 


August  29,  1935 « 


COiiGLUblOH 
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You re  very  truly. 


*A-»  *iCii  vjAX'oOli , 

Assistant  attorney  General, 


AFPBOT&0: 


Job;  ...  Ho'm.^,  Jr.', 

(acting)  Attorney  General, 


Da  sKR 


PRINTING:  i..ultilith  work,  ofTsetting  and  duplicating 
is  printing. 


_>c  tc.J>er  4,  1955. 


honorable  <•  ad  Je  .aeon, 
irsMident,  hoard  of  ..  answers, 
otc.  te  r.leei .jorynary  Institutions, 
Jefferson  City,  ■ lseourl. 


i>eur  »lr: 


e acknowledge  receipt  from  you  of  an  Inquiry  as 
to  whether  mult  tilth,  off  setting  Bid  duplicating  work 
properly  eoruea  under  the  definition  of  printing,  and  in- 
quiring whether  such  woik  may  bo  nerfor.ed  outside  of  the 
Jurisdiction  of  the  v>ta  e i rioting  Co  umlselon. 

T ultllith  ‘ does  not  appear  to  be  in  our  dictionary. 
■e  uaaerstend  "offsetting"  end  "duplicating"  to  be  terms 
used  by  the  printers  indicating  ^ore  than  one  copy  of  the 
printed  natter.  <e  have  .^>de  inquiry  ae  to  what  le  the 
x&ennlog  of  "aultllltb"  and  os  to  what  are  the  physical  facts 
that  occur  when  this  sort  of  wor*  le  per for.ed.  without 
.oioe,  Into  detail  fully  ae  to  the  came,  »e  understand  that 
fro.  cert.  in.  preparations  of  modern  um&e  a plate  ie  first 
prepared  and  then  a picture  of  that  plate  le  t&sen,  end  then 
trou.  thet  picture  certain  other  mechanic.!  steps  are  tmen 
and  ultimately  fro.  a plate  the  .attar  which  Is  read  by  the 
reader  thereafter  le  Impressed  upon  the  paper* 

section  15705,  ...  G,  mo*  1919,  states: 

"Ihe  printing  for  the  state  shall  be 
divided  Into  three  classes,  to  be  let 
In  separate  contracts,  oe  follows:’ 
and  then  sets  out  the  three  electrifi- 
cations. 

.action  15704,  K.  u*  o.  19‘J9,  provides: 

“The  com..  Is  Ion  era  of  public  printing 
shall,  on  or  before  the  first  dey  of 


Honorable  _u.  ju*..c~on 
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July,  1922,  uad  ere ry  two  years  there- 
after, enter  Into  a contract  with  t o-.e 
responsible  person  or  persons  for  the 
printing,  of  the  several  classes  of 
matter  required  by  the  stute,  for  the 
term  of  two  years  from  and  after  the 
date  of  such  contract  * * *." 

lection  13790,  a,  *>•  -o.  1929,  has  to  do  with  the 
printing  for  the  executive  departments. 

.>ectionc  12762  to  12606,  h.  J.  . o.  1929,  inclusive, 
are  the  code  of  printin.  , being  a complete  set  of  rules  govern- 
ing the  printing  of  peperr,  bookc  and  period icals  used  by  the 
state  in  its  various  capacities. 

In  htate  ex  rel.  ublishing  Co.  v.  huekm&r.,  214  . o. 

33,  42,  the  w.upre:ae  Court  soys  that  the  tern  “executive  depart- 
ments" includes  all  persons  upon  whom  are  Imposed  duties  in 
the  administration  of  public  affairs. 

The  deterrJLnatlve  question  is,  what  Is  printing.  If 
this  process  which  is  called  multlllth  work  is  printing,  then 
it  must  come  under  the  jurisdiction  of  the  State  Irlnting  Com- 
mission • 

In  an  opinion  by  this  department  dated  dune  12,  1933, 
it  la  said: 


"•The  word  "printed"  has  a varied  meun- 
lu,  according  to  the  connection  in  which 
it  is  used.  If  we  ere  referring  to  an 
imprint  upon  calico  rags  It  has  a fixed 
waning.  If  we  refer  to  an  imprint 
upon  s stone  It  has  a fixed  meaning. 

• • * But  if  we  go  to  the  word  "print" 
used  as  a noun  * * * we  find  this: 

"•4.  A printed  publication,  more 
especially  a news, a er  or  other  periodical, 
•".jhat  I have  known 
ohell  be  as  public  as  a print." 

—Beau,  and  hi.,  xhilaster,  ii,  4. 
"•"The  prints,  about  three  days  after, 
were  filed  with  the  same  terns."*  —Addison. 


Honor-bit; 
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'There  is  ut  least  some  relation  between 

the  verb  end  the  noun,  i nil  the  definition 
of  the  one  sheds  to-.e  light  upon  the 
definition  of  the  other.  But,  ftor  all, 
we  icno?.  th:it  the  word  "print"  has  i varied 
meaning,  sad  its  meaning  In  a particular 
law  must  of  necessity  depend  upon  the  con- 
text of  the  whole  act.  oo,  after  all, 
the  real  question  It  , ..h  t ie  the  ;.eanine  of 

the  word  "printed"  in  this  law?  • • •» 

(In  re  * ubilshing  the  socket  of  the  Supreme 
Court,  * 66  . o.  1.  c.  56.) 

"So  the  question  to  be  determined  in  this 
Inat  nee  Is  the  ^mlng  of  the  word  'print- 
ing* under  the  laws  relating  to  » he  Con- 
miesioners  of  ublic  Printing." 

It  will  be  noted  that  in  the  statute  above  referred  to 
and  relating  to  print in,  , the  m..  .e  Is  defined  In  an  unqualified 
sense  r.nd  there  are  no  restrictions  or  explanations  as  to  whot 
t e ter:,  shall  cover. 

In  the  case  of  Leene  v.  Wheatley,  at  el.,  14  led.  oeaes 
180,  191,  tho  court  said: 

".writing  is  a method  of  originally 
developing  the  composition  and  of 
adding  copies  i-aue  singly,  letter  by 
letter.  xrintinc  is  a process  of  multi- 
plying the  copies,  by  sheets.  Thus  the 
difference  If  that  between  multiplication 
and  addition.  Human  means  of  increasing 
the  number  of  copies  by  writing  are 
extremely  lifted.  By  printing,  they  may, 
on  the  contrary,  in  the  words  of  Lord 
Crenworth,  be  multiplied  indefinitely. 

Ihe  books  printed  by  those  who  first 
publicly  practised  the  typographic  art 
in  Europe  usually  contained  e.n  advertise- 
ment that  they  were  not  written  as  all  books 
had  revlously  been,  but  i ere  made  by  a 
new  invention,  whereby  the  a evert  1 sheets 
were  stamped  at  once,  and  not  marie  line  by 
line  a » formerly.  ’ 

In  the  cere  of  .rthur  v.  * oiler,  97  U.  J.  hep.  £>65, 
certain  chrorao-lithogr*.phs,  printed  fro:,  oil-atonee  upon  paper, 
and  '^nown  as  dec  lconenie  pictures,  were  imported,  and  it  wee 
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held  thnt  they  we re,  as  printed  papers » taxable  under  the 
tariff  lews. 


The  goods  In  question  * ere  chro;:x>- 
lithogrt-phs,  consisting  of  landsotpee, 
scenery,  and  other  fi cures,  printed 
fro-  oil-stones  upon  paper v with  one 
color  printed  on  top  of  the  other  urtil 
the  picture  Is  finished. 

They  are  used  for  any  purpoee  to  *hloh 
pointing  by  h.-nd  can  be  applied.  1'h ere 
are  no  letters  constituting  language 
upon  the  fc.ee  of  the  paper. 

"They  are  made  by  aeens  of  lithogr  phic 
s toner , and  printed  from  the  atoree 
succee; Jvely  one  after  the  other,  accord- 
ing to  tre  number  of  colors;  the  difference 
bet  oea  then  and  a ohrorro- lithograph  being 
thrl  a chrotao  le  print  d positive,  while 
deoalco&alne  Is  printed  positive  end 
negative,  b it  chiefly  negative. 

fter  the  picture  is  printed,  it  is 
soretlnea  e.^vered  with  a r^etnl  leaf, 
which  Is  also  put  on  by  the  process  of 
printing;  a eizlat;  is  printed  on  from  the 
stone,  the  notcl  leaf  being  nlaced  on  top 
of  the  slzlzit,  by  hand,  It  being  too  brittle 
to  be  placed  on  by  the  roller,  cad  It  le 
run  through  the  press,  which  prints  the 
et  1 lruf  on  top  of  the  picture. 

>t  page  367  the  oourt  eeys  that 

' Ho  one  would  contend  ' * * t tt  a 
lithograph  toicen  by  o tingle  la:  rossloa 
does  not  full  under  that  br:  nch  of  the 
statute  which  Impose*  duties  on  prints 
or  printed  natter. 

do  not  perceive  thet  the  feet  thet  the 
result  it  produced  by  several  impressions, 
end  of  a different  color  at  each  tiuo,  can 
aske  s difference  In  the  oonoluslon.  In 
country  places,  we  tee  posted  the  advert lse- 
aentn  of  circuses  and  shows  nd  of  political 
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..actings  upon  nheetc  of  paper  of  lerge 
size,  printed  In  large  type  of  various 
colors,  red,  black,  and  blue,  end  re- 
quiring that  the  paper  should  pass  more 
thnn  once  through  the  press.  It  would 
bo  o norel  ider  that  these  sleets  were 
not  orlr ted  natter. 

"It  is  not  necessary,  however,  that  the 
characters  produced  should  be  letters 
or  numerals,  or  the  result  of  types  or 
stereotypes,  or  be  reading  matter,  but 
the  teru  ’print*  or  'printing'  includee 
the  most  of  the  fori^s  of  figures  or 
characters  or  represen' ationa,  colored  or 
uncolored,  that  nay  be  impressed  on  a yield- 
ing surface. 

"uetster  define*  *to  print:'-- 

"£.  ro  take  an  impression  of;  to  copy  or 
tujee  off  the  impress  of;  to  stamp. 

3.  hence,  specifically,  to  strike  off  an 
inpression  of,  or  Impressions  of,  from  types, 
stereotype  or  engraved  plates,  or  the  like, 
by  means  of  a press;  or  to  print  books,  hand- 
bills, newspapers,  pictures,  and  the  like. 

"4.  To  nark  by  pressure;  to  form  en  impression 
upon;  to  cover  with  figures  by  a proas  or 
something  analogous  to  it;  as  to  print 
calico,  etc. 

"rrlnt,  noun:  a ark  _ado  by  impression;  a 
line,  oheracter,  figure,  or  indentation  r.jids 
by  the  pressure  of  one  body  or  thing  upon 
another. 

"3.  A printed  cloth;  e fabric  figured  by 
stamping. 

Lithograph:  a print  from  a drawing  on  stone, 
....as  a lithographic  picture. 

.orceeter  says:  'A  mark,  form,  character;  a 
figure  ls  # by  impression.' 


honorable  .. . ia  Jaiueucn 


6- 


>e  to  ber  %,  1936* 


"itc -lratl:  • s ’Cow.  .ercial  jictlonary,*  — 

" *i  lints... impressions  on  paper,  or  an" 
i ravings  on  copper,  steel,  aged,  or  stone, 
representing  fo_*e  particular  rubject  or 
composition,  and  which  may  be  either 
colored  or  uncolored.  • ♦ • i 

liOL.ans’c  * encyclopedia  of  Comr.arce,*  ~ 

"•Prints:  impressions,  on  neper  or  so?^e 
substance,  of  engravings  on  copper,  eteel, 
wood,  stone,  etc.,  representing  sous 
part  I cult,  r subject  or  composition.  i riots, 
li«ce  painting,  embrace  every  variety  of 
subject,  but  differ  very  widely  in  the 
Man  er  in  which  they  .re  engraved. ' 

’’^Cvulloci  *3  * uictioaery  of  do^.arce'  uses 
the  eo,  e language. 

"Xhe  pictures  in  question  were  printed  from 
lithographic  stones,  by  successive  isipree- 
eions,  eeoh  impression  giving  a different 
portion  of  the  view  and  of  a different  color. 
Lixe  other  pictures,  they  are  mode  end  used 
for  the  purpose  of  ornament.  Equally  with 
engravings,  copper-plates,  and  lighogrepha, 
they  are  printed,  and  properly  fall  within 
the  statutory  deeltjkition  of  printed  matter. M 


In  view  of  the  fact  that  the  Legislature  has  paaeed 
a comprehensive  act  defining  in  detail  the  rights  and  dutisa 
of  the  otate  irlnting  Co-uaission  with  respect  to  printing  that 
may  be  required  by  the  ->tate,  it  appears  to  be  the  legislative 
intent,  as  expressed  therein,  that  whatever  printed  matter  Is 
used  by  the  State,  whether  booke,  papers  or  periodicals,  which 
is  read  by  the  eye  and  is  not  typewritten,  comes  within  the 
Jurisdiction  of  the  it&te  / rioting  Contnlsalon.  It  is  im- 
material whether  the  machine  or  mechanical  contrivance  is  a 
large  one  or  a small  one,  or  whether  the  thing  that  makes  the 
impression  on  the  paper  that  ie  read  by  the  aye  le  a multitude 
of  small  type  firaiy  held  in  place  rnakinf  the  reading  matter 
on  the  page,  or  whether  the  suue  type  Is  uolded  together  into 
one  composite  piece,  the  paper  hitting,  in  the  latter  instance, 
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the  one  piece  of  .aterlbl  in  being  printer,  and  In  the  former 
Instance  a multitude  of  pieces  of  u^teribl,  i.  e. , type,  In 
b lug  printed,  rite  essential  thin^  is  that  an  impression  is 
:..ade  on  the  peper  end  that  impression  caused  by  the  retention 
on  the  paper  of  the  ink  or  other  substance,  end  it  need  not 
neeesa&rily  be  in*.,  is  the  thin*,  that  is  reed  by  the  eys.  It 
mates  no  difference  how  many  preliminary  steps  are  tr.icen  or 
whet  number  of  preliminary  stages  are  passed  through  before 
jotting  to  thet  sta.e  in  the  printing  or  operation  where  the 
piece  of  peper  hue  the  impro&slon  made  on  it  which  is  reed  by 
Ihe  eye.  The  important  thing  is  that  the  impression  Is  made 
on  the  paper,  and  there  lb  v ..are  the  printing  is  accomplished, 
or,  to  uao  the  expression  of  the  >reme  Court  of  the  united 
states,  thet  is  the  event  where  "forms  of  figures  or  characters 
or  representations,  colored  or  ur.oolored  , ere  "impressed  on  a 
yielding  surface." 


It  is  our  opinion  thut  suoh  work  r-s  you  incuire  about, 
the  seme  being  designated  ae  nultillth,  offsetting  or  duplicating, 
is  printing  within  the  meaning  of  that  term  es  used  la  Chapter 
115,  £•  S«  lit*  1929,  and  that  such  work,  if  done  under  the  old 
Age  assistance  law,  shall  be  under  the  supervision  of  the  state 
Printing  Commission. 


lours  very  truly. 


Jti . A *■»  .i.i'Xadi., 

.jislbtunt  .tt  >ruey  oeuerul. 


ra  tii  wV  — j : 
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(Acting)  attorney  uer.er&l. 
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ELEEKdtem/  Y BOARD  - Authority  to  fix  chargee  -r  six 

weeks’  treatment  of  Indigent  a.  persons; 
.'INDIGENT  SANE  PERSONS  - To  be  given  six  weeks'  treatment 

In  state  hospitals; 

COUNTY  - Liable  for  six  week's  treatment  of  Indigent  sane 

under  Laws  Mo.  1935,  p.  389. 


io-3 

September  30,  1935 

If  i l e d 


Honorable  W*  Ed  Jameson,  .'resident 
8onrd  of  Managers 
State  Elee nosynnry  Institutions 
Jefferson  City,  Missouri 


i. ear  Dirt 


3e  have  you r request  of  Sep- 
tember 17,  1935  for  an  opinion,  which 
request  la  as  follows: 

"I  wish  you  would  refer  to 
I eotlon  3663  A on  page  389, 
of  the  Laws  of  Missouri  1935, 
and  construe  that  section  for 
me*  The  legislature  In  passing 
this  law  made  no  provision  for 
the  payment  of  pet  tents  enter- 
ing the  hospital  under  this 
law  providing  temporary  diagnosis, 
care  and  treatment  for  Indigent 
patients* 

"1  am  sure  the  lew  was  meant  to 
permit  many  people  eho  are  likely 
to  become  a charge,  to  have  the 
benefit  of  these  institutions  In 
a preliminary  way  without  having 
been  adjudged  by  the  county  court 
cs  insane*  A vast  number  of 
these  people  would  respond  to 
the  correctional  methods  of  the 
experts  in  mental  hygiene  at 
these  institutions  and  would  be 
dismissed  before  the  six  weeks 
expiree',  without  the  stigma  of 
having  been  adjudged  Insane* 
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Most  of  these  voluntary  entries 
would  be  potential  patients*  but 
everyone  whose  health  could  be 
restored,  would  save  the  county 
and  state  the  cost  of  thoir  future 
care.  The  state  la  now  paying 

312.00  per  month  and  the  county 

46.00  per  month  for  the  core  of 
this  class  of  patients, 

"Could  their  maintenance  be  charged 
back  to  the  counties  and  the  state 
In  this  proportion,  or  could  the 
Institutions  eccopt  sponsorship 
and  payment  from  tbs  relatives  or 
fr lends *" 


You  request  a construction  of  Laws  Mo, 
1.  35,  v.  3d9,  which, for  ccnvailence,will  be  set  out 
In  full : 


"Diagnosis,  treatment  and  tem- 
porary crro,  for  a period  not  to 
exceed  six  weeks,  may  be  given 
at  any  State  Hospital,  at  the 
discretion  of  the  superintendent, 
to  any  indigent  resident  of  this 
State  who  la  not  insane  but  who 
Is  suffering  from  a nervous  or 
menial  illness  or  other  affliction 
for  the  treatment  of  which  the 
hospital  ha 3 ©spec Is 1 facilities 
and  who,  in  the  absence  of  such 
treatment  or  care,  is  likely  to 
become  a public  charge.  The 
County  or  bity  Health  Official 
shall  send  his  diagnosis  with 
each  patient  &nu  a request  for 
such  treatment  as  provided  in 
the  above  act, 

"Such  diagnosis,  treatment  or  tem- 
porary care  shall  be  given  in  ac- 
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oordance  with  such  rules  end  regu- 
lations r 3 the  hoard  of  managers 
may  prescribe." 


You  will  note  that  the  1935  law  uses  the 
term  "indigent  resident  of  this  State  who  is  not 
insane*"  The  term  "indigent*’  fees  long  been  construed 
to  mean  "one  without  sufficient  estate  to  cay  for 
his  maintenance!  one  who  has  no  property  from  which 
to  support  himself*"  i^epue  vs*  District  of  Columbia, 
45  App.  59;  'Trustees  of  State  Hospital  fer  insane 
ot  Danville  vs*  Lycoming  Co*,  36  A*  379,  £39  Pa* 

402*  The  term  indigent  insane"  is  def ined  in  Sec- 
tion 3664  R*  5.  Mo.  1929  to  be  one  without  property 
subject  to  execution* 

If  a person  is  indigent  within  the  mean- 
ing of  the  above  law,  then"  it  would  appear  that  he 
is  a proper  subject  for  support  by  the  county  under 
Section  12950,  K*  S.  «o*  1929,  which  provides  as 
follows : 

"Poor  persona  shall  be  relieved, 
maintained  and  supported  by  the 
county  of  which  they  ere  inhabi- 
tants*" 


Such  persons  who  ere  entitled  to  county- 
support,  according  to  ection  12051,  R.  S*  fro* 
1929,  are  those  who  are, 

"Ageci,  infirm,  lame,  blind  or  sick 
persons,  who  are  unable  to  support 
themselves,  and  when  there  ere  no 
other  persona  required  by  low  and 
able  to  maintain  Ihem," 


FTom  the  1956  lew,  it  appears  that  indigent 
or  poor  persons,  not  insane,  but  who  ere  suffering 
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from  a nervous  or  mental  illness,  or  other  af- 
fliction, may  rocolve  a diagnosis,  treatment  and 
temporory  care  at  a state  hospital  under  such 
rules  and  regulations  as  the  hospital  may  pre- 
scribe# 


The  question  arises:  If  a person  is 
indigent  within  the  meaning  of  the  1935  law,  but 
Is  not  ins  ne,  does  the  liability  of  the  county 
for  the  core  of  its  poor  cense  merely  because 
such  person  Is  suffering  from  e nervous  or  mental 
illnes a or  other  affliction  for  the  treatment  of 
which  the  hespltsl  has  especial  facilities?  '.'*e 
think  not#  The  liability  of  the  county  to  relieve, 
maintain  nnd  support  its  poor  continues  oven  though 
the  person  Is  entltlec  to  a diagnosis,  treatment 
nnd  temporary  care  at  a state  hospital  for  n 
period  not  to  exceed  six  weeks# 

The  next  question  arises  as  to  whether 
or  not  the  n rro  r litlon  of  1955  ('ats  Ifio#  1955, 
p#  177)  wherein  was  appropriated  for  the  use  of 
state  hospitals,  twelve  dollars  per  month  for  the 
support  end  maintenance  of  each  Insane  au-  er  na- 
tion t in  such  hospital,  is  brood  enough  to' "cover 
expenses  incurred  in  he  six  weeks'  diagnosis, 
treatment  and  care  of  persons  who  ore  not  insane # 

We  are  of  the  opinion  that  tbs  aoproprlo tion  act 
for  the  support  and  maintenance  of  insane  paurers 
cannot  be  used  for  the  purposes  of  Inc  act  under 
consideration  providing  six  weeks'  treatment  fer 
persons  who  are  no'  lnsme # 

The  1935  lr.w  provides  that, 

"Jtuch  diagnosis,  treatment  or  tem- 
porary care  shall  be  given  In  ac- 
cordance with  such  ruler  »nd  re,  il- 
lations as  the  . oerd  o£"  manager  a 
may  prescribe#" 


:hia  means  that  the  eleemosynary  board 
may,  by  rule,  require  the  p»ymsnt  of  a reasons  le 
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enc  necessary  charge  for  the  diagnosis,  treatment 
or  temporary  care  of  ouch  persons  ntitle  to  re- 
ceive the  six  weeks*  treatment.  However,  since 
the  sup;  ort  of  poor  persons  by  counties  under 
the  provisions  of  oction  12954,  K*  • o.  1929 
Is  a matter  within  the  discretion  of  the  county 
court,  such  rules  co-  Id  not  operate  as  a mandate 
on  he  county  court  to  pay  such  charges  unices 
the  county  court  a(i*eed  to  It#  If  a person  la 
entitled  to  the  sir  weeks*  trentment , It  is  immaterial 
whether  the  county,  his  friends  or  relatives,  pay 
the  c’  nrged  fixed  by  the  eleemosynary  board. 


concur  ION. 

In  conclusion,  this  office  is  of  the 
opinion  'hut  only  Indigent  sane  may  be  recelveu 
for  diagnosis,  caro  and  treatment  In  one  of  the 
state  hospitals,  end  the  eleemosynary  board  may, 
by  rales  and  regulations,  require  the  payment  of 
certain  charges  by  the  county  as  a condition 
precedent  to  the  admiss  ion  of  such  persons  from 
a county  for  the  six  we^ks*  treatment.  If  the 
county  court  refuses  to  pay  such  charges,  then 
the  superintendent  of  the  hospital  may,  in  his 
discretion,  as  provided  in  the  1955  law,  refuse 
to  receive  such  persons  for  the  six  weeks*  trect- 
anl. 

This  office  is  of  ths  further  opinion 
that  such  charges  as  may  be  made  to  he  ountlea 
for  such  nix  weeks*  treatment  must  be  made  unuer 
and  by  virtue  of  the  counties*  duty  to  support 
its  poor,  and  not  under  or  by  virtue  of  nny  law 
or  appropriation  r*l»tlng  to  the  care  of  Indigent 
insane. 

Respectfully  submitted. 


FRAVKLDF  km  R!  AGAK 

Assistant  Attorney  General 

APPROVE’  t 


JOHN  W.  H0FF2I/B,  Jr. 
(Acting)  Attorney  General 


F'e  (itFk 
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OLD  AGE  ASSISTANCE  BOARDS:  Qualifications  of  County  Boards, 


October  7,  1935. 


Honorable  «,  id  Jameson, 
iresident.  Board  of  i anagers, 
otate  eleemosynary  Institutions, 
Jeffertoa  City,  -Iseouri. 


FILED], 

l /J  L,  ‘ 

Vf<=J  i 


^ear  oir: 


Ae  have  received  your  inquiry  which  ie  as 

follows: 


" question  has  come  up  with  the 
Eleemosynary  Board  er  to  the  flexi- 
bility of  the  appointment  of  nen  and 
women  on  the  County  Old  A^,e  Assistance 
Boards. 

HThe  law  requires  thet  there  should  be 
one  woman,  end  I ould  lifce  to  heve 
your  opinion  as  to  whether  or  not  this 
means  only  one  women  or  whether  at  the 
discretion  of  the  County  Court  they  can 
appoint  one  or  more  women  on  these 
boards.” 


Replying  thereto,  section  Z of  the  Old  A*e  Assistance 
ct,  Laws  of  1935,  page  309,  Is  ee  follows: 

"In  every  county  there  shall  be 
established  a County  Old  A&e  Assist- 
ance board,  to  consist  of  three  persons 
domiciled  in  the  county,  each  of  whom 
shall  have  been  e resident  taxpaying 
citizen  of  the  county  for  a period  of 
five  years  prior  to  his  or  her  appoint- 
ment at  least  one  of  whom  shsll  be  a 
woiunn,  who  shall  be  appointed  by  the 
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county  court  for  a tor.-  of  four  years, 
except  that  of  the  *ea.bers  first  ap- 
pointed, one  shell  be  appointed  for  e 
ten-  of  two  years  and  one  for  a term 
of  three  years.  Vacancies  shall  be 
filled  in  the  same  way  in  which  the 
original  appointment  was  ade.  The 
members  of  the  county  board  shall 
serve  without  compensation,  except 
that  tho  nscearary  expenses  Incurred 
while  !n  the  perforr-ance  of  their  dutleB 
shall  be  "aid  to  then.** 

lection  38  thereof  provides  that 

"The  ->tote  Board  s' all  have  authority 
to  itatce  such  rules  and  regulations  ae 
are  necessary  to  curry  out  the  provisions 
of  this  Act." 

It  will  be  noted  that  section  15  above  lays  down  the 
requirement  that  each  saber  of  the  County  old  Age  ..sslatanoe 
Board  must  be  domiciled  in  the  county,  each  of  them  shall  have 
been  a resident  taxpaying  citizen  of  the  county  for  a period  of 
five  years  prior  to  his  or  her  appointment,  nnd  at  least  one  of 
ouid  tlirc  . ...e.-bers  shall  be  a woman.  There  ia  no  provision  re- 
quiring that  the  other  two  be  ..en  r women,  but  whoever  is 
appointed  must  have  the  above  eet  fori  ilifioutlona. 


It  is  our  opinion  that  power  is  lodged  in  the  discretion 
of  the  County  Court  to  appoint  one,  two  or  three  women  as  members 
of  the  County  Old  Age  Assistance  Board,  provioed  they  have  the 
other  qualifications  sot  forth  hereabove. 

Yours  very  truly, 


B&AKS  ..»T-ON, 

.selstant  Attorney  General. 

AiTROVEB: 


Jr., 

(ACtintJ)  Attorney  General. 


U>< : tit 


IN3ANB  POOR: 


Oo^nty  and  State  may  aocept  from  relative  or  other  person, 
"by  way  of  re-imbur semen t , money  expended  by  them  on  insane 
poor  patients. 


(Returned  letter  from 
Baker  and  Baker  - dated 
October  29,  1935.  9/23/35.) 


Mr.  V.  Ed.  Jameson 
President  Board  of  Manager* 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Sirs 


This  will  acknowledge  receipt  of  your  letter 
requesting  an  opinion  from  this  offloe,  which  reads  as 
follows: 


"There  are  oaaes  in  whioh  patients 
are  committed  to  our  state  hospitals 
for  Insane  as  county  patients,  but 
who  in  faot  are  not  county  patients 
because  the  counties  are  reiaoursed 
by  relatives  or  other  persons  for 
the  expense  Incident  to  the  care  of 
such  patients. 

"As  you  are  aware,'  under  the  old 
statute,  all  of  the  expense  incident 
to  the  care  of  oounty  patients  was 
borne  by  the  county,  but  under  the 
new  statute  (Seotlon  863G,  page  388 
Laws  of  Missouri  1935)  such  expense 
is  divided  between  the  county  and 
state. 

t 

"Attached  hereto  is  a letter  recently 
received  by  me  in  which  inquiry  is 
made  as  to  the  proper  method  of  re- 
imbursing the  county  and  the  state 
under  the  new  statute,  for  the  <are 
of  a patient  who  was  committed  as  a 
oounty  patient  but  who  in  faot  has 
never  been  a oounty  patient,  as  the 
writer  of  the  letter  has  always  re- 
imbursed the  county  for  the  expense 
incident  to  the  care  of  this  patient. 
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"This  question  was  brought  up  for 
consideration  at  the  recent  meet- 
ing of  the  eleemosynary  board , and 
it  was  the  sense  of  the  board  that 
I should  request  an  opinion  from  you 
on  this  question.  lease  let  me 
have  an  opinion  from  your  office  at 
your  earliest  convenience,  and  re- 
turn the  attached  letter  with  the 
opinion. ■ 


Section  8636,  Laws  of  issourl,  1935,  page  388,  which 
has  repealed  and  superseded  Section  8636,  3.  Mo.  1929, 

reads  as  follows: 


"The  several  county  courts  sh  11 
have  power  to  send  to  a state  hospi- 
tal such  of  their  insane  poor  as 
may  be  entitled  to  admission  thereto. 

The  counties  thus  sending  shall  pay 
semi-annually,  in  cash,  in  advance, 
such  sums  for  the  support  and  mainte- 
nance of  their  insane  poor,  as  the 
board  of  managers  nay  deem  necessary, 
not  exceeding  six  dollars  ( >6.00)  per 
month  for  each  patient;  and  in  addi- 
tion thereto  the  actual  cost  of  their 
clothing  and  the  expense  of  removal 
to  and  from  the  hospital,  and  if  they 
8hall  die  therein,  for  burial  expensee; 
and  in  case  such  insane  poor  shall  die 
or  be  removed  from  the  hospital  before 
the  expiration  of  six  months,  it  shall 
be  the  duty  of  the  managers  of  such 
hospital  to  refund,  or  cause  to  be  re- 
funded, the  amount  that  nay  be  remain- 
ing in  the  treasury  of  such  hospital 
due  to  the  county  entitled  to  the 
same;  and  for  the  purpose  of  raising 
the  sum  of  money  so  provided  for,  the 
several  county  courts  shall  be  and  they 
are  hereby  expressly  authorized  and  em- 
powered to  discount  and  sell  their  war- 
rants, Issued  in  such  behalf,  whenever 
it  becomes  necessary  to  raise  said  moneys 
so  provided  for." 


Under  the  provisions  of  the  above  section,  the  county 
courts  only  have  power  to  send  to  a State  hospital  their 
insane  poor.  It  is  m'ndatory  upon  the  counties  sending 
their  insane  poor  to  pay  semiannually  in  cash  in  advanoe 
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such  sutaff  for  the  support  and  maintenance  of  said  Insane 
poor  as  the  Beard  of  managers  may  deers  necessary,  not  ex- 
ceeding *6.00  per  month  for  each  patient;  and  in  addition 
thereto  the  actual  cost  of  their  clothing  and  the  expense 
of  their  resjoval  to  and  from  the  hospital;  and,  if  they 
shall  die  therein,  their  burial  expenses.  The  State,  in 
the  Appropriation  Bill,  Section  46C,  age  177,  allots  to 
the  four  State  hospitals  an  amount  not  to  exceed  J12.00 
oer  month  for  the  support  and  maintenance  of  each  insane 
pauper  patient.  Said  section  reads  in  part: 


"There  is  hereby  appropriated  out  of 
the  State  Treasury,  chargeable  to  the 
General  Revnnue  Fund,  the  sum  of  Twi 
pillion  Four  Hundred  Thousand  Dollars 
02,400,000.03)  for  the  years  1935  and 
1036,  payable  to  the  Doard  of  ilanager 
of  the  Eleemosynary  Institutions  and 


s 

to 


be  by  them, allot ted  to  the  four  State 
Hospitals  at  a rate  of  not  to  exceed 
•$12.00  per  month  for  the  support  and 
maintenance,  (except  the  expense  of 
clothing,  removal  to  and  from  said 
Hospitals,  and  burial  expense,)  of 
each  insane  pauper  patient,  **•*." 


Section  8664,  F.  S.  Mo.  1929,  defines  the  term  "insane 
poor"  as  follows: 


terms  ‘insane  poor*  or  ‘Indigent 
insane,’  when  applied  to  a person  with- 
out a family,  shall  mean  one  whose  pro- 
perty of  all  kinds  does  not  exceed,  af- 
ter payment  of  his  debts  and  liabilities, 
that  which  is  exempted  by  the  laws  of 
this  state  from  attachment  and  execution 
when  owned  by  any  person  other  than  the 
head  of  a family;  and  the  same  words, when 
applied  to  a person  having  a family, 

shall  mean  one  whose  property  of  all 
kinds  does  not  exceed,  after  payment 
of  his  debts  and  liabilities,  that 
whioh  is  exempted  by  the  laws  of  this 
state  from  attachment  and  e >ecution 
when  owned  by  the  head  of  a family: 
Provided,  that  when  the  said  words  are 
apnTTecTto  a married  woman,  her  separate 
estate,  if  any,  and  that  of  her  husband 
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shall  be  estinated  as  aforesaid,  and 
the  total  amount  of  both  estates  shall 
determine  the  question  aforesaid,  wheth- 
er she  be  a •poor*  person  or  not,  with- 
in  the  -weaning  of  this  chapter. 


Sections  8630,  8631,  8632,  8633  and  8634,  R.  9.  Uo. 
1929,  provides  for  the  admission  of  pay  patients  to  a State 
hospital. 

Section  8654,  R.  3.  Uo.  1939,  provides  how  a county 
patient  may  be  made  a pay  p&tientv  Said  eeotion  reads  as 
follows: 


"If  the  county  court  of  the  proper  coun- 
ty shall  so  order,  the  olerk  thereof 
shall  transmit  to  the  superintendent  a 
certificate,  under  his  official  seal, 
setting  forth  that  any  county  patient 
in  the  state  hospital  from  his  oounty 
ha e sufficient  estate  to  support  and 
maintain  him  at  the  hospital.  After 
the  receipt  of  this  certificate,  the 
patient  shall  be  a pay  patient;  and  in 
such  oases,  charges  shall  be  made  out 
and  paid  and  a bond  shall  be  required 
and  executed  as  in  all  other  oases  of 
pay  patients ;and  upon  a failure  there- 
of, after  reasonable  delay,  the  super- 
intendent shall  discharge  such  patient 
in  the  manner  as  provided  in  this  artlole 
in  case  of  poor  persona." 


.Ye  think  it  plain  from  the  aoove  that  a pay  patient 
should  be  admitted  to  a 3tate  hospital  according  to  the 
provisions  of  Sections  8630,  8631,  8632,  8633  and  8634. 

We  think  it  is  also  clear  that  a oounty  oourt  has  no  power 
to  send  an  Insane  person  to  a 3tate  hospital  unless  such 
person  comes  within  the  definition  of  "insane  poor"  as  de- 
fined in  Section  8664,  suora;  and  that  if  the  oounty  oourt 
commits  an  Insane  poor  person  to  a State  hospital,  they  are 
liable  to  pay  for  the  support  and  maintenance  of  such  person, 
the  amount  specified  in  Section  8636,  sunra. 


It  is  our  further  opinion  that  if  the  county  oourt  com- 
mits a person  to  a State  hospital  ana  later  finds  out  that 
such  a person  has  sufficient  esta  .e  to  support  and  maintain 
him  at  the  hospital,  that  such  oounty  court  should  order 
the  clerk  to  transmit  to  the  Superintendent  a certificate 
setting  forth  that  suoh  county  patient  has  sufficient  estate 
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t ' euoo  >rt  and  .jaintain  him  at  the  hospital  under  the  pro- 
viaione  of  Seotlon  8654,  supra. 


We  assuue  from  your  letter,  for  the  purpose  of  thle 
opinion  that  the  patient  In  question  was  sent  to  a State 
hospital  by  the  county  oourt  as  an  Insane  poor  person  and 
does  not  bare  sufficient  estate  to  support  and  maintain 
him  at  the  hospital,  and  proceed  to  answer  your  uuestlon 
which  ire  understand  to  be  "what  la  the  proper  method  of  a 
relative  re-iobursin  • the  county  and  9tata  for  the  money 
expended  by  then  for  the  care  of  an  insane  poor  patient 
committed  as  a county  patient?"  As  pointed  out  above, 
if  the  county  sends  an  Insane  poor  person  to  a State  hospi- 
tal they  are  liable  for  the  support  and  maintenance  of  such 
person  not  to  exceed  the  amount  specified  in  reotlon  8663, 
sunra.  Likewise,  the  State  has  appropriated  to  the  Board 
of  Managers  of  Eleemosynary  Institutions,  $2,400,000.00 
to  he  by  them  allotted  to  the  four  State  hospitals  at  a 
rate  not  to  eroeed  $12.00  per  month  for  the  support  and 
lalntenanoe  of  each  Insane  poor  patient.  If  a person  com- 
mitted to  & State  hospital  is  not  an  Insane  poor  person, 
as  defined  by  Seotlon  8664,  sunra,  of  course  the  oounty 
and  State  should  not  be  liable  for  his  support  and  main- 
tenance in  such  hospital.  If,  however,  a patient  le  an 
insane  poor  person,  then  the  county  ana  9tate  are  liable 
for  his  support  and  maintenance  in  such  hospital,  and  no 
person  is  legally  obligated  to  reimburse  the  9tate  for 
the  money  expended  by  them  for  the  patient's  support.  If 
any  person,  whether  a relative  or  not,  desires  to  reimburse 
the  oounty  and  9tate  for  money  expended  on  any  patient  In 
the  9tate  hospital,  we  see  no  reason  why  the  oounty  and 
State  should  refuse  to  aooept  such  reimbursement. 


Under  the  provisions  of  Section  7028,  R.  8.  Mo.  1929, 
the  oounty  oourt  has  the  power  and  authority *o  receive  any 
donation  for  the  uee  and  benefit  of  the  county.  Said  seotlon 
reads  as  follows: 

"The  said  court  shall  have  control  and 
management  of  the  property,  real  and 
personal,  belonging  to  the  oounty,  and 
shall  have  power  and  authority  to  pur- 
chase, lease  or  reoelve  by  donation  any 
property,  real  or  personal,  for  the  uee 
and  leneflt  of  TKe  oounty;  to  sell'  anT“ 
cause  to  be  conveyea  any  reel  estste, 
goods  or  chattels  belonging  to  the  coun- 
ty t appropriating  the  prooeeds  of  such 
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sale  to  the  use  of  the  sane,  and  to 
audit  and  settle  all  demands  against 
the  county." 


Under  the  provisions  of  Section  8574,  R.  8.  Mo.  1929, 
the  Board  of  Managers  of  the  State  Eleemosynary  Institutions 
has  the  power  and  authority  to  aooent  a gift  or  donation  to 
the  use  and  benefit  of  any  of  the  State  hospitals  designated 
by  the  donor.  Said  section  provides: 


"The  board  of  managers  of  the  eleemosy- 
nary institutions  shall  have  the  o&re 
and  control  of  the  property,  real  and 
personal,  owned  by  the  state  and  used  in 
connection  with  the  several  institutions, 
and  the  title  to  all  real  estate  or  per- 
sonal property  now  owned  by  said  eleemosy- 
nary institutions  or  by  the  state  for 
their  use  or  that  may  hereafter  be  pur- 
chased by,  or  donated  to  such  institution, 
shall  be  vested  in  the  board  of  managers, 
for  the  use  and  benefit  of  said  institu- 
tion; or  in  the  event  of  a gift  or  dona- 
tion to  the  use  and  benefit  of  either  of 
said  institutions  as  may  be  designated  by 
the  donor.  The  board  of  managers  of  said 
institutions  shall  not  sell  or  in  any  man- 
ner dispose  of  any  real  estate  belonging 
to  either  of  said  institutions  without  an 
act  of  the  general  assembly  authorizing 
such  sale  or  disposal  of  6uch  real  estate." 


CONCLUSION. 


In  view  of  the  above,  it  is  the  opinion  of  t&ls  depart- 
ment that  the  county  court  and  the  State  Eleemosynary  Board 
may  acoeot  by  way  of  reimbursement  from  a relative  or  other 
person  the  amount  of  money  expended  by  them  for  the  sunnort 
and  maintenance  of  an  Insane  peer  patient  oonflned  in  a State 
hospital. 

Yours  very  truly. 


APPROVED:  J.  E.  TAYLOR 

Assistant  Attorney-General. 


join  «.  HorrjAN,  Jr. 

(Ao  ting)  Attorney-General. 


ELEEMOSYNARY  INSTITUTIONS  ) 
APPROPRIATIONS  ) 

EXECUTIVE  BUDGET  SYSTEM  ) 


Classification  of  appropriations 
Cannot  transfer  from  one  classi- 
fication to  another. 


November 


don.  V. . d.  Jameson 
President  board  of  -•anagers 
State  Eleemosynary  Institutions 
Jefferson  City.  Missouri 


Dear  r • Jame  son : 


This  is  to  acknowledge 
October  8,  1955.  in  which  you  requ  st  the  opinion  of  this 
Department.  Your  letter  is  as  follows: 

"As  you  are  well  aware,  the  manner  of 
raking  up  the  budget  for  the  various 
state  agencies,  under  the  old  Budget 
Law.  (Art.  4,  Chap.  59.  R.  S.  1929), 
was  under  the  supervision  and  control 
of  the  State  Tax  Commission  but,  under 
the  new  budget  uaw,  ( aws  of  1935,  pp. 
459-463).  the  whole  system  of  budgeting 
was  changed  in  such  a way  as  to  be  under 
the  general  supervision  and  control  of 
the  Governor . with  the  assistance  of  a 
budget  Director. 

"Under  the  old  Budget  Law,  (bee.  9835 
R.  S«  1929),  all  requests  for  appropri- 
ations by  state  agencies  were  reouired 
to  be  divided  into  five  distinct  classes. 

(A.  B,  C.  D,  6c  E),  covering  different 
items  of  contemplated  expenditures,  and 
the  old  Budget  Law.  (Sec.  J858  R,  5.  1929) 
prohibited  the  transfer  of  items  appro- 
priated under  one  class  to  any  other  class. 
These  two  sections  of  the  old  budget  Law, 

(bee.  9855  and  9858),  along  with  other 
sections  of  the  old  Budget  Law.  were  express- 
ly repealed  by  the  new  Budget  Law,  ( ec.  16, 
p.  463,  uaws  of  1955)  and  under  the  new 
Budget  Law,  (Sec.  12,  p.  462,  Laws  of  1935) 
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it  is  expressly  provided  that.  *At  the 
end  of  any  quarterly  period  any  depart- 
ment may  make  c an^es  in  their  allotments 
for  the  remaining  periods*  upon  a >proval 
of  the  Governor •»  Of  course,  this  section* 
(Sec.  12)*  also  provides  that  requests 
for  appropriations  by  state  agencies  shall 
oe  originally  classified  in  such  manner 
as  the  Budget  Director  shall  prescribe* 
subject  to  the  approval  of  the  Governor* 
as  to  all  appropriations  under  the  control 
of  the  Governor,  but,  if  ny  understanding 
of  the  provision  above  quoted  is  correct* 
my  Department  may*  with  the  approval  of 
the  Governor*  make  any  changes  or  transfers 
in  its  original  classification  of  contem- 
plated expenditures  as  may  seem  necessary 
and  proper  in  serving  the  best  interests 
of  the  Department*  at  the  end  of  any 
quarterly  period. 

"If  my  Department  is  authorised  to  make 
changes  in  its  original  allotments*  as 
above  indicated*  I shall  be  able  to  meet 
the  requirements  of  the  WPA  in  the  matter 
of  additional  federal  aid  for  ly  Department* 
and  thereby  procure  for  my  Department  much 
needed  financial  assistance  and  save  the 
state  a considerable  sum  of  money.  For 
these  reasons  you  trill  readily  appreciate 
my  very  deep  interest  in  the  proper  construe - 
tion  of  Section  12  of  the  new  Budget  law. 

"Please  have  your  o.'fioe  furnish  me  with  an 
opinion  on  this  question  at  your  earliest 
convenience." 


If  we  understand  your  question  correctly,  which  was 
supplemented  by  the  writer^  conference  with  you,  it  is  this: 

Does  Section  12,  of  what  is  termed  "Executive  Budget 
System",  Laws  of  Missouri*  1933*  at  pages  459-463*  inclusive* 
give  to  your  Department  authority  to  reclassify  its  appropri- 
tions  and  shift  funds  from  one  division  of  its  appropriation 
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act  to  another?  For  example,  taking  the  appropriation  for 
State  Hospital  No.  1,  page  40,  Lavs  of  Missouri,  1935,  would 
the  Poard  of  i^anagers  of  Eleemosynary  Institutions  have  the 
authority,  if  the  Board  of  Managers  of  Eleemosynary  Institu- 
tions should  conclude  that  it  would  be  advisable  to  take 
£60,000  from  Section  "C" . Repairs  and  replacements,  and  place 
same  in  Section  "B",  Additions,  with  the  approval  of  the 
Governor ? With  this  restatement  of  your  question  we  shall 

proceed  to  answer  your  request. 


At  the  General  Election,  November  8,  1932,  Constitu- 
tional Amendment  No,  3 as  submitted  by  initiative  petition 
and  was  adopted  by  the  people,  which  repealed  Section  13, 
Article  V,  and  adopted  new  section  13  In  lieu  thereof,  which 
is  as  follows(Laws  of  Missouri,  1933,  page  480): 


"The  Governor  shall,  not  later  than 
fifteen  days  after  the  convening  of 
the  General  Assembly  In  each  biennial 
session,  suurnlt  a budget  ahoXn  ; 
estimated  available  revenues 
state  for  the  ensuTn,,  bierinii 
recommending  a complete  plalT 
expenditures.  >11  rcoonmendeq  wx- 
oendltures  and  appr  , prlatlons~~Sha.il 
be  Itemized,  if  any  bill  presented 
To  the  overnor  contain  several  items 
of  appropriation  of  money,  he  may 
object  to  one  or  more  items  or  por- 
tions of  items  while  approving  other 
portions  of  the  bill.  In  such  case 
he  shall  append  to  the  bill,  at  the 
time  of  signing  it,  a statement  of 
the  items,  or  portions  of  items, 
to  which  he  objects,  ah3Tthe  appro- 
priations,  or  portions  thereof,  (so) 
objected  to  shall  not  take  effect. 

If  the  General  >asembly  be  in  session, 
he  shall  transmit  to  the  house  in 


which  the  bill  originated  a copy  of 
such  statement,  and  the  items  or  por- 
ti ons  thereof  objected  to  shalX"he 
separately  reconsidered.  If  it  be 
not  in  se salon,  then  he  shall  transmit 
the  same  within  thirty  days  to  the 
oil  ice  of  the  Secretary  of  £tate,  with 


Hon.  W.  Ed.  Jameson 


-4- 


November  5,  1935. 


his  approval  or  reasons  for  disapproval. 
Provided,  however , nothing  herein  con- 
tained. TamTTTTe'  conatrucd,,a's~ authorizing 
the  /over nor  To  reduce  any  appropriation 
for  free  publXc  school  purposes.  ~ 

(fte  have  underscored  portions  added  by 
the  Sovember,  1332,  Amendment.) 


Follartig  the  adoption  of  new  Section  13,  Article  V, 
aforesaid,  the  General  sserably  at  the  1953  Session  passod 
senate  Bill  227,  Laws  of  iUssouri,  1933,  pages  459-463, 
namely  the  "Executive  Budget  Jystem"  and  at  the  same  time 
repealed  Sections  9832  to  9847,  inclusive,  K.  S.  Mo.  1929. 

The  material  changes  in  Constitutional  Amendment,  Section 
13,  Article  V,  are  that  in  requiring  the  Governor,  not 
later  than  fifteen  days  after  the  convening  of  the  General 
Assembly,  at  each  annual  session,  to  submit  a budget,  also 
that  he  shall  reco  mend  expenditures  and  appropriations  to 
be  itemized,  and  permitting  the  Governor  to  object  to 
portions  of  each  item  if  he  sees  fit;  also  limiting  the 
power  of  the  Governor  to  reduce  any  appropriation  for  free 
public  school  purposes.  e find  nothing  in  the  provisions 
of  section  13,  Article  V,  and  Section  12  of  the  "Executive 
Budget  By stem"  which  authorises  the  transfer  of  money 
appropriated  for  one  purpose  in  the  Appropriation  Act  to 
another  classification  and  to  be  spent  for  some  other 
purpose  than  for  which  it  was  appropriated. 

Section  43,  Article  IV,  of  the  Missouri  Constitution 
provides  in  part  as  follows: 

"All  revenue  collected  and  moneys  received 

by  the  State  from  any  source  whatsoever 
shall  go  into  the  treasury,  and  the 
General  Assembly  shall  have  no  power  to 
divert  the  same,  or  to  permit  money  to  be 
drawn  from  the  treasury,  except  in  pur- 
suance of  regular  appropriations  made  by 
law." 

And  article  X,  Section  19  of  the  Missouri  Constitution 
provides  as  follows: 

"No  moneys  shall  ever  be  paid  out  of  the 
treasury  of  this  State,  or  any  of  the 
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funds  under  its  management,  except  in 
pursuance  of  an  appropriation  by  law; 
nor  unless  such  payment  be  made,  or  a 
warrant  shall  have  issued  therefor, 
within  two  years  after  the  passage  of 
such  appropriation  act;  and  every  such 
law,  making  a new  appropriation,  or  con- 
tinuing or  reviving  an  appropriation, 
shall  distinctly  specify  the  sum  appro- 
priated, and  the  object  to  ^ilch  it  is 
to  be  applied;  and  it  shall  not  be 
sufficient  to  refer  to  any  other  law  to 
fix  such  sum  or  object.  A regular  state- 
ment and  account  of  the  receipts  and 
expenditure  a of  all  public  money  shall 
be  published  from  time  to  time." 

It  was  decided  in  the  case  of  State  ex  rel.  v. 
Holladay,  66  do.  566,  that  Section  19,  article  X,  is  self- 
enforcing. 


In  construing  said  sections  of  the  Constitution  the 
Supreme  Court  in  the  case  of  State  ex  rel.  v.  Jordon,  236 
do.  142,  1.  e.  158,  said  the  following] 


"The  language  of  the  foregoing  provisions 
of  the  Constitution  is  clear  and  explicit 
and  forbids  the  payment  of  money  from  the 
State  treasury  ’received  from  any  source 
whatsoever'  or  'of  any  funds  under  its 
management*  except  in  pursuance  of  regular 
appropriations  made  by  law.  Because  of 
this  constitutional  inhibition  we  have  no 
difficulty  in  deciding  that  in  the  absence 
of  an  appropriation  made  by  the  Jeneral 
Assembly  for  that  purpose  no  funds  could 
be  lawfully  paid  out  of  the  State  treasury 
for  the  support  and  maintenance  of  the 
ga.se  department,  nor  would  relator  be 
entitled  to  the  audit  and  allowance  of 
his  accounts  for  salary  $nd  expenses. 

( ee  Secs.  11328  and  11836,  R.  S.  1909; 
State  v.  Holladay,  65  Mo.  77;  State  ex  rel. 
v.  Holladay,  66  Mo.  1.  c.  589;  "uss  v. 
Spaunhorst,  67  Mo.  1.  c.  268;  State  ex  rel. 
v.  Henderson,  16C  Mo.  1.  c.  213,  214)  In 
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addition  to  the  foregoin^  citations  it 
should  be  added  that  the  General  Assembly 
which  enacted  the  game  and  fish  law 
appropriated  out  of  the  State  treasury 
the  sum  of  two  hundred  thousand  dollars* 
or  so  much  thereof  as  should  be  necessary, 
from  the  -same  protection  fund*  to  meet 
the  expenses  of  the  department  for  the 
biennial  period  therein  named,  and  by  so 
doing  gave  a legislative  construction  to 
the  law  and  the  Constitution  as  to  the 
necessity  of  a blenrial  a proprlation." 


The  Supreme  Court  in  the  case  of  State  ex  rel. 
ubllshing  Co.  v.  Hackmann,  314  Mo.  33*  1.  c.  53.  said  the 
following: 

"It  further  appoar3  that  no  money  has  been 
appropriated  out  of  which  relator»s  bill, 
as  herein  submitted,  can  be  paid.  And 
since  under  the  provisions  of  Section  19, 
Article  X,  of  the  Constitution,  no  money 
may  be  paid  out  of  the  State  Treasury, 
except  in  pursuance  of  an  appropriat  on 
by  law  the  respondent  was  and  is  without 
authority  to  issue  a warrant  in  payment 
of  relator's  claim.  For  it  cannot  be 
said  that  a claim  is  paid  pursuant  to 
an  appropriation  aet  where  it  is  paid  out 
of  money  specifically  appropriated  for  a 
different  purpose." 


And  Section  8674,  K.  S.  Mo.  1929,  provides  in  part  as 

follows: 

"The  boards  of  managers  shall  not  use 
any  money  appropriated  by  the  state  for 
any  other  purpose  than  that  for  which 
the  same  was  aporo^riated,  * * * " 


In  the  case  of  Schwartz  v.  City  of  Chicago,  223  111. 
App.  184,  1.  c.  192,  the  court  said  the  following  regarding 
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what  constitutes  an  "appropriation": 

" bat  constitutes  an  appropriation  has 
been  the  subject  of  consideration  in 
many  cars,  and  it  is  variously  defined 
as  *A  setting  apart  from  public  revenue 
of  a certain  sum  of  money  for  a specific 
object,  in  such  manner  that  the  executive 
officers  of  the  government  are  authorized 
to  use  that  money  and  no  more  for  that 
purpose  and  no  other. * 4 Corpus  Juris. 

1460.  febster's  definition  of  Appropri- 
ation* so  far  as  here  pertaining  is:  fThe 
act  of  setting  apart  or  assigning  to  a 
particular  use  or  person  in  exclusion  of 
all  others;  application  to  a special  use 
or  purpose,  as  of  money  to  carry  out 
some  object.  * Numerous  other  definitions 
are  given  but  all  to  the  same  effect. 

The  question  then  recurs,  are  the  appro- 
priations mentioned  in  the  bill  of  com- 
plaint valid  or  invalid?* 


In  your  request  far  the  opinion  you  refer  particularly 
to  that  portion  of  section  12,  page  462.  Lavs  of  Missouri, 

1933,  as  follows: 

"At  the  end  of  any  quarterly  period  any 
department  may  make  changes  in  their 
allotments  for  the  remaining  periods 
upon  approval  of  the  Governor." 

He  see  nothing  in  said  clause  that  would  permit  you  to  trans- 
fer a siim  of  money  appropriated. from  one  classification  of  the 
appropriation  to  another  classification,  with  the  approval  of 
the  overnor.  If  such  vere  the  case  and  classifications  "B", 
Additions,  and  "C".  Repairs  and  Replacements,  by  and  with  the 
consent  of  the  Oovernor.  could  be  transferred  to  classification 
"A",  Personal  service,  it  thus  would  thwart  the  will  of  the 
Legislature  and  the  Legislature  could  Just  as  well  appropriate 
a lump  sum  to  a department  and  then  that  departme  t could 
spend  said  sum  in  any  manner  it  saw  fit.  with  the  approval  of 
the  Governor.  »e  do  not  think  that  it  was  the  intention  of 
the  Legislature  to  give  any  such  broad  powers  to  the  head  of  a 
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deoartment.  Ahile  the  money  might  be  spent  Judiciously 
and  to  the  bet  er  advantage  of  the  department*  yet*  ve  do 
not  th~nk  that  this  authority  has  been  delegated  to  the 
department  to  spend  the  money  as  it  sees  fit. 

We  refer  you  to  our  opinions  of  February  8,  1934* 
:‘ay  10*  1934*  and  July  5*  1934*  which*  in  our  opinion*  bear 
on  the  same  question*  in  some  decree*  as  submitted  in  this 
request. 


Conclusion. 

irom  the  above  and  foregoing  Constitutional  provi- 
sions* statutes  and  constructions  placed  thereon  by  our 
Supreme  Court  and  by  other  courts*  it  is  our  opinion  that 
you  have  no  authority  to  transfer  moneys  from  one  classi- 
fication of  your  appropriation  to  another  classification, 
even  with  the  consent  of  the  Governor  so  to  do.  In  this 
opinion  we  do  not  mean  to  infer  that  the  money  would  not  be 
well  spent  and  judiciously  spent*  but  that  the  Constitution 
and  the  statutes  do  not  permit  same  to  be  done  as  suggested 
in  you r letter. 


Yours  very  truly* 


COVE bL  R.  HEWITT 

Assistant  Attorney-General 


APPROVED: 


Jj-.di  .7.  .10  FtvAH.  J*.. 
(Acting)  Attomey-G«neral. 


CRH  I 0 


ELEEMOSYNARY  BOARD: 
APPROPRIATIONS: 


) Board  has  no  authority  to  t^anc,  er 
) funds  from  one  classification  of 
) appropriation  to  another. 


November  22,  1935. 


F I i p n 


Hon.  ft.  Ed.  Jameson 
President  Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Mr.  Jameson: 


This  is  to  acknowledge  receipt  of  your  letter 
of  November  14,  1935,  in  which  you  request  the  opinion 
of  this  Department.  Your  letter  is  as  follows: 

"I  wish  you  would  refer  to  the 
appropriations  of  State  Hospital 
#1,  2,  3 and  4 and  let  me  have 
yo  r opinion  as  to  whether  or  not 
I can  use  any  part  of  the  appro- 
priation classified  as  "D",  which 
classifies  materials  and  supplies. 
for  the  purchase  of  such  commodiTies 
as  cement,  reinforcing  rods,  furni- 
ture, sand,  crushed  rock,  paint, 
glass,  etc. 

"If  I can  obtain  a favoraole  opinion 
from  your  office  there  is  a vast 
amount  of  improvements  that  I can 
make  in  these  institutions  at  a 
great  saving  to  the  taxpayers  of  the 
state." 


Your  question  is  whether  or  not  you  may  transfer 
money  from  one  sub-division  of  an  appropriation  to  another 
sub-division  of  an  appropriation,  for  example:  In  the 

appropriation  to  State  Hospital  No.  1 as  shown  at  page  40, 
Laws  of  Missouri,  193.  , whether  funds  appropriated  under 
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f'D.  operation"  my  be  transferred  to  "C.  Repairs  and  Re- 
placementsThe  appropriation  under  "C.  Repairs  and 
Replacements"  is  as  follows: 

"C.  Repairs  and  Renlacements: 

uabor,  material  and  supplies  for 
repairing  or  replacing  build- 
ings, building  equip  .ent, 
operative  equipment,  and 
structures  other  than  build- 
ings   51U3C0 .00" 

aid  the  ap  ropriation  under  "D.  Operation"  is  as  folio. .s: 

"D.  Operation: 

ieneral  expense,  and  material 

and  sup  lies . • .633,500 .00" 


i7e  take  it  from  your  letter,  if  we  understand  you 
correctly,  that  Inasmuch  as  the  word  "material"  is  used  in 
sub-division  "C"  and  the  word  "material n is  used  in  sub- 
division "D",  that  itthereby  authorizes  you  to  transfer 
funds  from  "D"  to  "C"  and  vice  versa.  The  word  "material" 
is  a word  of  broad  meaning  and  may  cover  a great  many 
articles.  However,  its  meaning  as  given  in  any  particular 
sentence  must  be  arrived  at  from  its  context  and  the  relation 
to  other  words  in  the  sentence.  The  term  "material"  in 
"C"  from  its  context  means  "building  material"  etc.,  such 
as  cement,  reinforcing  rods,  sand,  crashed  rock,  paint  and 
glass  as  mentioned  in  your  letter,  and  things  that  might 
be  used  in  making  renairs  and  replacements  in  said  hospital. 

Now  coming  to  the  word  "material"  in  "D.  Operation," 
it  is  used  in  an  entirely  different  sense  and  meaning  and 
in  that  sense  means  things  that  might  be  used  and  are 
necessary  in  the  operation  of  the  hospital. 

In  making  up  the  budget  for  appropriations  the 
Committee  on  Appropriations  no  doubt  had  before  it  the  esti- 
mates for  each  classification  and  sub-division  and  appro- 
priated money  for  material  for  repairs  and  replacements  under 
"C"  and  appropriated  material  for  operation  under  "D." 
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section  43,  Article  IV,  and  Section  19,  Article  x, 
of  the  Missouri  Constitution  pertain  and  are  applicable  to 
the  subject  of  appropriations,  and  are  respectively  as 
follows: 

Section  43,  article  IV- 

"all  revenue  collected  and  moneys  re- 
ceived by  the  State  from  any  source 
whatsoever  shall  go  into  the  treasury, 
and  the  General  Assembly  shall  have  no 
power  to  divert  the  same,  or  to  permit 
money  to  be  drawn  from  the  treasury, 
except  in  pursuance  of  regular  appro- 
priations made  by  law.  >.11  appropria- 
tions of  money  by  the  successive  General 
assemblies  shall  be  made  in  the  follow- 
ing order: 

Section  19,  Article  X - 

"No  moneys  shall  ever  be  paid  out  of 
the  treasury  of  this  State,  or  any 
of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropriation 
by  law;  nor  unless  such  payment  be  made, 
or  a warrant  shall  have  issued  therefor, 
within  two  years  after  the  passage  of 
such  appropriation  act;  and  every  such 
law,  making  a new  appropriation,  or 
continuing  or  reviving  an  appropriation, 
shall  distinctly  specify  the  sum  appro- 
priated, and  the  object  to  which  it  is 
to  be  applied;  and  it  shall  not  be 
sufficient  to  refer  to  any  other  law 
to  fix  such  sum  or  object.  A regular 
statement  and  account  of  the  receipts 
and  expenditures  of  all  public  money 
shall  be  published  from  time  to  time." 


And  we  further  cite  Section  8674,  R.  S.  Mo.  1929, 
which  provides  in  part  as  follows: 

"The  boards  of  managers  shall  not  use 
any  money  appropriated  by  the  state 
for  any  other  purpose  than  that  for 
which  the  same  was  appropriated,  * *" 
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In  our  opinion  t you  of  date,  November  5,  1935, 
we  stated  that: 

• 

"It  is  our  opinion  that  you  have  no 
authority  to  transfer  moneys  from  one 
classification  of  your  appropriation 
to  another  classification,  even  with 
the  consent  of  the  Governor  so  to  do. 

In  this  opinion  we  do  not  moan  to 
infer  that  the  money  would  not  be 
well  spent  and  judiciously  spent,  but 
that  the  Constitution  and  the  statutes 
do  not  permit  same  to  be  done  as 
suggested  in  your  letter." 


From  the  above  and  foregoing,  it  is  our  opinion 
that  you  are  not  authorized  to  transfer  f nds  from  "D. 
-peration"  to  "C.  Repairs  and  Replacements"  even  though 
the  term  "material"  is  used  in  both  classifications,  for 
the  reason  that  in  each  classification  the  word  has  a 
different  meaning  and  ap  lies  in  each  to  different  things. 


Very  truly  yours. 


COVELL  R.  HEWITT 

Assistant  Attorney-General 


APPROVED: 


ROY  McKITTRlCK 
Attorney-General 


CRrijEG 


ELEiiMOSYIiaRY  BOARD:  No  appropriation  to  pay  for  real  estate. 


December  2,  1935. 


Bon.  7.  Ed  Jameson, 

President  Board  of  iuanagers, 
otate  Eleemosynary  Institutions, 
Jefferson  City,  Missouri. 


Dear  oir: 


This  department  is  in  receipt  of  your  letter  of 
November  14  requesting  an  opinion  as  to  the  following  state  of 
facts : 

”’7e  have  an  opportunity  to  purchase 
for  the  1.0.  Jtate  sanatorium,  at 
iit.  Vernon,  at  a very  great  sacrifice, 
a real  bargain  to  the  institution  - 
a tract  of  land  containing  140  acres 
of  land,  which  we  are  nor  renting  at 
$500.00  per  year.  The  owner  offers 
to  sell  us  this  land  for  v3500.00 
and  refund  $250.00  of  this  year’s 
rent,  or  a net  price  of  $>3250.00, 
which  is  far  less  than  it  is  worth, 
and  the  institution  needs  it  very 
badly. 

" -ould  we  be  permitted  to  exchange, 
with  the  permission  of  the  Purchasing 
.Lgent,  any  live  stock  that  we  produce 
ourselves  at  this  institution?  If  so, 
we  could  pay  for  the  tract  of  land  in 
less  than  one  year.” 


The  appropriation  ,.ct  of  1935  for  the  i^issouri  Dtate 
Sanatorium  at  idt.  Vernon  provides  as  follows  (Laws  of  Missouri, 
1935,  p.  43; : 
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a.  Personal  service: 

salaries,  races,  and 
per  diem  of  the  superin- 
tendent, assistant  physi- 
cians, dentist  and 

s terard £40 ,000.00 

fi.  xurehase  of  nee  X-ray 
machine  and  equipment, 
not  to  exceed 15,000.00 

D.  Operation; 

General  expense , and 

material  and  supplies. . . .225,000.00 

Total  Jtate  revenue  fund. .. .£280 ,000.00  " 


This  department  has  previously  ruled  that  the  Lleemosynary 
Board  is  without  authority  to  purchase  real  estate,  and  that 
under  the  provisions  of  Gee.  2,  Lavs  of  Missouri,  1935,  page  411, 
the  Purchasing  Agent  must  purchase  all  lands. 

however  this  may  be,  we  have  searched  in  vain  for  any 
provision  in  the  appropriation  Act  heretofore  set  out  authorizing 
the  purchase  of  land  for  the  i»t.  Vernon  Janatorium.  absent  such  an 
appropriation,  the  purchasing  agent  would,  of  course,  have  no 
authority  to  purchase  land  for  said  Sanatorium,  and  we  therefore 
do  not  at  this  time  pass  upon  the  question  as  to  whether  or  not 
personal  property  may  be  exchanged  for  said  real  estate. 


Respectfully  submitted. 


Join.  fc.  KOiTLoK,  Jr., 
.assistant  attorney  General. 


Ai  iROVSD: 


RCV  -..cKITi’RICL , 

attorney  General. 


J'7H : ofl 


TAXATION  A RKVfcNUS:  Authority  of  Collector  to  employ  attorney  to 

assist  in  collection  of  delinquent  personal 
property  taxes. 


January  6,  193b. 


Jones  A Keener 
Attorneys  at  Lua 
4o-4b  Kahn  blog. 
Second  A OhioStreets 
Seaaiiu,  Missouri 


Gentlemen: 

Your  request  for  an  opinion  dated  Vovtmber  21,  1934,  has 
been  assigned  to  me.  In  said  request  you  state  as  follows: 

"At  the  request  of  Mr.  Lon  E.  Leslie,  Collector 
of  Pettle  County,  Missouri,  I be*,  to  request 
for  hi*  an  opinion  on  Section  9952  relating  to 
delinquent  an.:  back  taxes,  which  repealed  Section 
9953,  Article  9,  Chapter  59,  of  the  Revised 
Statutes  of  Missouri,  1929. 

In  view  of  the  acts  passed  by  the  57th  General 
Assembly  of  Missouri,  relating  to  taxation  and 
revenue,  sir.  neslie  desires  to  tnow  whether  or 
not  he  can  employ  such  attorneys  as  he  may  deem 
necessary  and  institute,  at  this  time,  suits  to 
collect  delinquent  and  back  taxes  contained  in 
the  back  Tax  book  and  whloh  are  due  and  unpaid 
at  this  time. 


It  seems  that  some  collectors  are  proceeding  to 
file  suits  for  taxes  contained  in  their  back  tax 
books  at  this  time.  Mr.  Leslie  does  not  want  to 
lnetltute  any  suits  unless  he  is  sure  that  he  is 
authorized  to  do  so  under  these  new  Acts  passed 
by  the  b7th  General  Assembly. 

Illi  you  kindly  advise  Mr.  Leslie  at  your  earliest 
convenience  so  that  he  may  proceed  to  file  suits 
if  authorized  to  do  so." 


Jones  A 


-3- 


jeuuaxy  3, 


1935. 


In  the  foregoing  request  you  do  not  designate  which  Section 
9953  you  refer  to.  Senate  Bill  94  repealed  Section  9953  of  the  1939 
revision  aa  did  house  Bill  44.  Each  reenacted  new  sections  by  that 
number.  Senate  hill  94  found  at  page  435  et  seq.  and  House  bill  44 
found  at  p? ge  435  Laws  of  Missouri  1933.  I presume  that  it  is  the 
reenactment  of  Section  9952  contained  in  House  Bill  44  which  caused 
your  collector  to  inquire  as  to  the  authority  to  bring  suit  for  del- 
inquent and  baok  taxes.  Ve  think  that  it  is  recognized  that  the  term 
"back  taxes"  generally  applies  to  real  estate  taxes  and  aur  remarks 
are  made  in  reference  to  delinquent  real  estate  taxes. 

The  57th  General  Assembly  by  the  enactment  of  Senate  Bill 
94  radically  changed  the  method  of  procedure  In  the  collection  of 
delinquent  real  estate  taxes.  Section  9953  of  the  19-9  revision 
together  with  a number  of  other  sections  thereof  were  repealed.  House 
Bill  44  purported  to  repeal  Section  9952  of  the  1939  Revision  and 
to  enact  a new  section  by  the  same  number.  The  only  change  in  Section 
9952  before  and  after  the  passage  of  House  bill  44  was  the  proviso 
attached  to  such  Section.  This  proviso  affected  only  Greene  County, 
Missouri  ana  provided  that  the  Prosecuting  Attorney  should  act  as 
delinquent  tax  attorney  for  such  county. 

In  an  opinion  of  this  office  dated  August  6,  1933,  to 
the  State  Tax  Commission  of  this  State,  this  office  held  that  Senate 
Bill  94  and  House  Bill  44  were  in  Pari  iiaterlu  and  were  to  be  con- 
strued together.  It  was  held  that  House  *111  44  in  no  way  affected 
the  procedure  established  by  3enate  Bill  94  after  the  effective  date 
of  the  latter  named  enactment,  to-wit,  July  24,  1933,  ana  that&fter 
such  date  there  wee  no  statutory  authority  for  the  enforoeuent  of 
delinquent  real  estate  taxes  by  suit.  This  opinion  was  affirmed  and 
enlarged  upon  in  an  opinion  of  tnls  office  dated  September  4,  1934 
to  Hon.  Charles  M.Hay,  CityCounsellor  of  the  Cltyof  St.Lcuis. 

In  the  fall  of  1934  a proceeding  in  prohibition  was  in- 
stituted in  the  Supreme  Court  to  enjoin  the  Judge  of  Division  Ho.  1 
of  the  dt. Louis  Circuit  Court  from  proceeding  to  enforce  the  lien 
of  state  taxes  by  means  of  suit.  Edmuna  Koeln  as  collectftonof  the 
City  of  St. Louie  had  instituted  a suit  In  said  court  to  enforce  the 
payment  of  delinquent  real  estate  taxes  alleging  that  he  was 
authorized  to  do  so  under  the  provisions  of  House  Bill  44  herein- 
before referred  to  and  that  Senate  Hill  94  was  unconstitutional  and 
unworkable.  This  case  whs  entitled  State  ex  rel.  Jtarbe  vs.  Bader 
et  al.  being  Mo.  33955.  In  the  decision  handed  down  on  December  22, 
1934,  Judge  Leedy  writing  the  opinion  for  the  Court  held: 
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■There  was  nothing  in  House  Bill  j44  in  the 
nature  of  new  legislation.  Its  sole  object 
was  to  amend  Section  9952  (tne  effective  la» 
at  the  tiae  House  Hill  (44  v&s  introduced) 
insofar  aa  it  related  to  back  tax  attorneys 
in  counties  of  a designated  population.  It 
seems  obvious,  ana  se  nold  that  the  nominal 
resnactxent  of  section  9952  by  House  Hill 
#44  eas  not  intended  to,  nor  did  it  nave  the 
effect  of  impliedly  repealing  or  otherwise 
disturbing  the  Jonea-Munger  act.  le  think 
that  by  attaching  an  emergency  clause  to  House 
Hill  #44,  the  Legislature  Intended  that  it 
should  be  operative  only  until  suon  time  as 
Senate  Hill  #9 4 took  effect.  The  latter 
measure  not  having  received  executive  approval 
at  the  time  the  former  eae  passed.  But  ve 
must  hold  bad,  as  the  parties  tacitly  concede, 
the  emergency  clause  just  mentioned  because 
invalid  on  its  face  ana,  therefore,  wholly 
Ineffectual  to  mare  House  Hill  #44  operative 
upon  being  signed  by  tue  Governor,  and  so  upon 
the  h appeal ap,  of  the  latter  event  House  Bill 
n 44  became  nugatory,  and  aa  if  never  passed. 

This  ruling  is  in  naraony  wltn  controlling 
caucus  of  construction,  and,  as  ve  Delleve, 
onuses  the  true  legislative  intent  to  speak. • 

It  therefore  conclusively  appears  that  tnere  le  no  authority 
to  institute  suit  for  delinquent  real  estate  taxes  at  this  tine. 

Our  next  concern  is  the  method  of  collecting  delinquent 
personal  taxes.  Section  9940  R.  S.  Mo.  1929,  le  the  law,  relative  to 
the  collection  of  delinquent  personal  property  taxes.  Tula  Section 
adopts  that  part  of  3ectlon  5952  ft.  S.  Mo.  1529,  relative  to  the 
employment  of  attorneys  to  collect  delinquent  personal  property  taxes. 
However,  Section  2,  -awe  of  1933,  page  429,  repeals  said  Section  9952 
R.  8.  Mo.  1525,  and  we  are  confronted,  apparently,  »lth  the  propo- 
sition of  the  law,  relative  to  hiring  attorneys  to  collect  delinquent 
personal  property  taxes,  being  repealed. 

It  ia  evlueut  that  the  legislature  was  only  attempting  to 
change  the  law  respecting  the  collection  of  delinquent  real  estate 
taxes  ana,  apparently,  haa  no  intention  of  changing  the  method  of 
collecting  delinquent  personal  property  taxes,  ae  set  forth  by  Section 
5540  M.  S.  MO.  1929. 

Sala  Section  9940  refers  and  adopts  into  it  any  sections 
pertaining  to  the  employment  of  attorneys  found  in  Article  9,  Chapter 
59,  so  that  Section  : 952  R.  S.  Mo.  1939,  by  this  method  of  adobtion 
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• as  incorporated  into  Section  i;94C,  and  became  a p rt  thereof. 

In  Crohn  ▼.  Telephone  Co.,  131  Mo.  ipp.  313,  1.  c.  320, 
the  Kansas  City  Court  of  Appeals,  in  discussing  such  a method  of 
adoption  by  reference  in  statutes,  said  the  following: 


"In  Endlich  on  Interpretation  of  statutes, 

Section  35  it  is  said:  'An  act  adopting 
by  reference  the  whole  or  a portion  of 
another  statute,  me  ns  the  las  as  existing 
at  the  time  of  adoption  ana  does  not  adopt 
any  subsequent  addition  thereto  or  mcdifi- 
cation  thereof.'  This  rule  is  generally 
recognized,  'Sutherland  on  Statutory  Con- 
struction, section  267;  26  Am.  and  £ng. 
tine,  of  Law  (2£d.  },  714;  Foetal  Tel.  C. 
v.  Fallroau,  39  Fea.  19C;  Jones  v.  Dexter, 

6 Fla.  275;  Culver  v.  People,  161  111.  96; 

43  £.  E.  813;  Darmstaeter  v.  Maloney,  46 
Mich.  621,  8 K.  I.  R.  674;  Matter  of  Main 
Street,  9t  3.Y.  454;  Commonweal tn  v. 

Kendall,  144  Mass.  367;  Gaston  v.  paaxin, 

115  it. o.  2C.)  Further  it  it  ;,aid  by  the 
same  author  (Section  4S2) ; ' ahere  the  pro- 
visions of  a statute  a.e  incorporated  oy 
reference  in  another  (where  one  statute 
refers  to  another  for  the  powers  giveaor 
rules  of  procedure  pxescrioed  by  the  former, 
the  statute  or  provision  referrea  to  or 
incorporated  becomes  a p xt  of  the  referring 
ox  incorporating  statute;  and  if  the  earlier 
statute  is  afterwards  repealed,  the  provisions 
so  incorporated,  the  powers  given,  or  rules  of 
procedure  prescribed  by  the  incorporated  statute, 
obviously  continue  in  force,  so  far  as  they  form 
part  of  the  second  enactment."  To  the  same 
ef  ect  Is  Gastun  v.  Pamela,  116  Mo.  3C,  where 
the  Supreme  Court  of  this  State  said:  'The 
general  rule  governing  in  such  oases  seems  to 
be  that  where  one  statute  refers  to  another  for 
rules  of  procedure  prescribed  by  the  former,  the 
former  statute,  if  specifically  referred  to, 
becomes  a part  of  the  referring  statute,  and 
the  rules  of  procedure  preecrioed  by  the  earlier 
statute,  so  far  as  they  form  a part  of  the  second 
enactment,  continue  in  force,  although  the  earlier 
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statute  be  afterwards  aodlfled  or  repealed.' 

Under  these  rules,  tb> t part  of  Section  2664, 
relating  to  parties  and  procedure  became  by 
adoption  an  Integral  part  of  section  3636 
to  the  sam«  extent,  as  thuugh  it  had  been 
written  into  the  latter  statute  and  neither 
a 6u  sequent  amendment  nor  repeal  of  section 
2b 64  oould  affect  the  referring  section." 

The  above  case  le  analogous  to  the  situation  at  hand  and 
le  authority  for  our  conclusion. 

It  is  therefore  the  opinion  of  this  office  that  delinquent 
real  estate  taxes  should  be  collected  under  and  by  virtue  of  the  pro- 
visions of  Senate  Bill  £4,  page  425  Laws  of  Missouri  1923,  and  that 
such  dot  8 not  require  the  employment  of  an  attorney. 

It  is  our  further  o,  inlen  tbi  t delinquent  personal  taxes 
should  be  collected  under  the  provisions  of  Section  9£4C  R.  S.  Mo. 
1929,  and  that  Into  such  section  there  should  be  incorporated  thst 
part  of  Section  9952  a'.  9.  Mo.  112S  *Licn  reads: 

"end  for  the  purpose  cC  collecting  such 
tax  and  proseouting  suits  for  taxes  under 
thle  article,  the  collector  shall  have 
power,  with  the  approval  of  the  county 
court"  • • • "to  employ  such  attorneys  ae 
he  may  deer  necessary,  who  shell  receive  as 
fees  such  8uu,  not  to  t xceeo  etc;*  • •" 


Respectfully  submitted, 

/ ^ 

y^v1  ^ ^-e— Aj — 

Harry  G.  ’Jaltner,  Jr., 
Assistant  Attorney  General 

approved: 


ROT  McKirT*lCX, 
Attorney  oeneral. 


COUNTY  BUDGET  LAW:  Obligations  of  Class  5 may  be  carried  over  to 
following  year  and  paid  out  of  revenue  from  delinquent  taxes  if  there 
are  no  funds  in  Class  6 and  the  funds  in  class  5 have  been  exhausted. 


h 

January  11,  1935. 


Hon.  R.L.  Jones, 

Clerk  of  County  Court, 
New  Madrid,  Missouri. 


I Hllj 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of  recent 
date  relating  to  the  new  County  Budget  Law,  your  letter  being 
as  follows: 


"This  department  does  not  fully  under- 
stand the  Budget  Law  as  it  applies  to 
the  paragraph  below.  Our  total  estimated 
net  receipts  for  the  current  year  is 
83,155.42,  and  our  budget  of  anticipated 
expenditures  for  the  current  year  is 
r,80 , 292.56 . In  making  up  our  budget  we 
failed  to  allow  a sum  sufficient  in  making 
it  up  to  pay  all  the  State  Institutions, 
as  we  had  more  inmates  committed  than  we 
originally  thought  we  would,  and  we  realize 
that  this  is  our  first  obligation  and  will 
no  doubt  take  up  the  remaining  *2,000.00, 
the  difference  between  our  estimated 
receipts  (baaed  on  90*  collections)  and 
our  expenditures. 

Now  we  are  confronted  with  this  situation. 
He  have  some  three  or  four  offices  that 
have  bills  on  file  to  pay  which  are  in 
excess  of  the  amount  allotted  them  in  the 
budget,  as  approved  by  the  Court,  practi- 
cally all  the  offices  with  these  exceptions 
will  just  about  use  up  the  amounts  allotted 
then.  We  have  not,  of  course,  issued  any 
warrants  for  these  bills  in  excess  of  the 
amounts  originally  allotted  them,  however 
they  aro  on  file  and  the  Court  is  desirous 
of  icnowing  just  what  disposition  is  to  be 
made  of  them.  Practically  all  of  these 
bills  are  in  class  five,  for  the  Sheriff's 
coal,  light,  water  bills,  and  for  the 
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support  of  paupers  on  the  County  "arm. 

We  are  of  t!  e opinion  that  if  these  bills 
are  carried  orer  and  paid  out  of  next 
. year's  budget  that  it  will  defeat  the 
purpose  of  the  budget,  that  is,  that  they 
will  continue  this  practice  and  at  the 
end  of  each  year  we  will  have  numerous 
bills  on  file  as  has  been  the  practice 
heretofore.  Some  contend  that  these 
bills  will  fall  in  class  3ix  for  the  year 
1935,  while  others  contend  that  the  offi- 
cers are  personally  responsible  for  any 
bills  made  over  and  above  their  allotment 
in  the  budget." 

You  are  correct  in  your  statement  that  it  is  necessary 
for  you  to  use  any  funds  now  on  hand  or  in  any  otter  classes  to 
take  care  of  the  obligations  of  Class  1,  as  this  is  given 
priority  in  the  Act.  Section  1,  Laws  of  Missouri  1933,  page  341 
contains  the  sentence,  "The  county  court  shall  classify  proposed 
expenditures  according  to  the  classification  herein  provided 
and  priority  of  payment  shall  be  adequately  provided  according 
to  the  said  classification  and  such  priority  shall  be  sacredly 
preserved. " 

As  to  the  second  question  presented  in  you r letter,  i.e., 
as  to  the  payment  of  expenses  incurred  by  several  of  the  officers 
in  excess  of  the  amount  allotted  to  them  in  the  budget,  it  present 
a more  difficult  situation.  You  do  not  state  the  nature  of  the 
expenses  contracted  by  these  various  officers  in  excess  of  the 
amount  stated  in  the  estimates  of  the  needs  of  their  offices; 
however,  we  assume  that  the  sane  will  come  within  Class  4,  which 
is  as  follows: 


"The  county  court  shall  next  set  aside 
the  amount  required  to  pay  the  salaries 
of  all  county  officers  where  the  same  is 
by  law  made  payable  out  of  the  ordinary 
revenue  of  the  county,  together  with  the 
estimated  amount  necessary  for  the  conduct 
of  the  offices  of  such  officers,  including 
stamps,  stationery,  blanks  and  other  office 
supplies  as  are  authorized  by  law.  Only 
supplies  for  current  office  use  and  of 
an  expendible  nature  shall  be  lnoluded  in 
this  class.  iTurniture,  office  machines 
and  equipment  of  whatever  kind  shall  be 
listed  under  class  six*" 

and  which  does  not  include  furniture,  office  machines  and  other 
equipment.  If  the  excess  consists  of  both  character  of  supplies, 
the  latter  mentioned  would  fall  in  Class  6. 
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Section  3,  page  342,  Laws  of  ISO.  1933  is  as  rollows: 

"It  is  hereby  made  the  express  duty 
of  every  officer  claiming  any  payment 
for  salary  or  supplies  to  furnish  to 
the  clerk  of  the  county  court,  on  or 
before  the  fifteenth  day  of  January 
of  9ach  year  an  itemized  statement  of 
the  estimated  amount  reouired  for  the 
payment  of  all  salaries  or  any  other  ex- 
pense for  personal  service  of  whatever 
kind  during  the  current  year  and  the 
section  or  sections  of  law  under  which 
he  claims  his  office  is  entitled  to  the 
amount  requested,  also  he  shall  submit 
an  itemized  statement  of  the  supplies 
he  will  require  for  his  office,  sep- 
arating those  which  are  payable  under  class 
4 and  class  6.  Officers  who  are  paid  in 
whole  or  in  part  other  than  out  of  the 
ordinary  revenue,  whether  paid  by  fees 
or  otherwise,  shall  submit  an  estimate 
for  supplies  in  the  same  manner  as  offi- 
cers who  are  paid  a salary  out  of  ordinary 
revenue.  Ko  officer  shall  receive  any 
salary  or  allowance  for  supplies  until 
all  the  information  required  by  this 
section  shall  have  been  furnished.  The 
clerk  of  the  county  court  shall  prepare 
and  file  an  estimate  for  his  office;  also 
for  the  expense  of  the  judges  of  the 
county  court.  If  for  any  year  there 
should  not  be  sufficient  funds  for  the 
county  court  to  pay  all  the  approved 
estimates  under  class  4,  after  having 
provided  for  the  prior  classes,  the 
county  court  shall  apportion  and  appro- 
priate to  each  office  the  available 
funds  on  hand  and  anticipated,  in  the 
proportion  that  the  approved  estimate 
of  each  office  bears  to  the  total 
approved  estimate  for  class  4." 

Section  4 provides  in  part  as  follows: 

"♦♦♦♦Less  all  known  lawful  obligations 
against  the  county  December  31,  last, 
and  for  which  warrants  wore  not  drawn 
at  that  date  (itemized  list  of  these 
obligations  must  be  attached  to  the 
estimate. ) 

Total  unpaid  obligations  of  the  county 
on  January  1st  of  current  year.  (This 
shall  include  unpaid  warrants  and  out- 
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standing  bills  for  which  warrants 
may  issue).  ***** 

We  are  quoting  the  two  above  paragraphs  to  show  that  when 
a deficiency  occurs  in  the  financial  affairs  of  a county  for  a 
fiscal  year,  the  same  is  to  be  taken  into  consideration  by  the 
county  clerk  with  respect  to  his  duties. 

None  of  the  sections,  fran  1 to  9 inclusive,  which  are 
applicable  to  counties  of  the  population  of  your  county,  contain 
any  provision  dealing  with  your  question.  We  must,  therefore, 
draw  our  conclusions  from  the  whole  purpose  of  the  *ct.  The 
purpose  of  the  Act  primarily  was  to  create  five  classes,  each 
succeeding  class  having  a prior  lien  on  the  funds  of  the  county. 
In  order  to  keep  the  financial  structure  of  the  county  in  a 
more  efficient  and  economical  manner,  and  to  repeal  certain  sec- 
tions of  the  old  law  which  were  in  conflict  therewith,  the  new 
Budget  Act  was  enacted;  otherwise,  the  business  of  the  county, 
along  the  same  general  lines,  is  as  in  the  past. 

The  county  has  always  been  liable  for  the  supplies  and 
expenses  incidental  to  a county  office.  We  assume  that  the 
ofricers  in  Question,  when  they  made  their  original  estimate, 
were  honest  and  conscientious  and  that  the  bills  and  the  supplies 
which  were  purchased  in  excess  of  their  estimate  were  reasonable 
in  price,  necessary  and  incidental  to  their  respective  offices, 
and  that  the  county  would  be  liable  for  the  same  under  the 
situation  as  it  existed  prior  to  the  passage  of  the  County  Budget 
Law. 


We  realize  that  an  officer,  regardless  of  the  fact  that 
ho  may  be  careful  and  conscientious  in  preparing  his  estimate, 
cannot  with  absolute  accuracy  determine  the  exact  amount  he  will 
need  for  supplies,  etc.  in  his  office  for  any  fiscal  year  and  it 
is  our  opinion  that  the  Legislature  did  not  intend  that  such 
excess  should  be  borne  by  the  officer  himself,  or  that  the  amount 
should  go  unpaid. 


CONCLUSION 

Bearing  in  mind  that  it  is  the  duty  of  the  county  clerk 
to  list  all  unpaid  obligations,  as  set  forth  in  'Jection  4,  supra, 
it  is  the  opinion  of  this  department  that  if  no  funds  are  available 
in  Class  6 for  the  expenses  referred  to  it  will  be  necessary  to 
carry  the  same  over  to  the  year  1935  and  the  obligations  then  be 
taken  care  of  as  the  revenue  from  delinquent  taxes  comes  into  the 
hands  of  the  county. 

Respectfully  submitted, 


approve: 


OLLIVER  W.  NOLEN, 

Assistant  Attorney  General. 


/MUIT  . * 
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LABOR  AND  INDUSTRIAL  INSPECTION:  Commissioner  has  authority 

to  Inspect  all  restaurants 
and  charge  a fee  for  suoh 
inspection. 


February  31 


1935 


kr . Otis  K.  Jones 

Director  of  The  Board 

9t.  Louis  Restaurant  Assoc.  Inc. 

5540  Pershin*  Avenue 

St.  Louis,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  reoeiot  of  your  let- 
ter, requesting  an  opinion  from  this  office,  which  reads 
as  follows: 


"As  Chairman  of  the  Legislative  Com- 
mittee of  the  St.  Louis  ! estaurant 
Assoc,  and  in  behalf  of  some  of  the 
small  restaurant  owners  with  three 
and  four  employees  who  are  members  of 
our  Ae'oc.  have  requested  that  our 
Co  mittee  gather  some  information  as 
to  duties  of  the  Missouri  Industrial 
and  Labor  Inspection  Bureau. 

"We  have  shown  a copy  of  the  law  to 
some  of  these  members  and  they  feel 
it  is  an  unjust  imposition  on  them 
by  the  State  and  I have  had  one  in- 
cedent  where  a restaurant  owner  with 
three  employees  brought  this  natter 
before  our  Board  of  Directors  and 
as  I recall  it  is  to  be  voted  upon 
soon  to  test  the  law  in  a test 
ease. 


Mr.  Otie  K.  Jonee 


2/21/35 


■ IloXittrlok  as  Chairman  of  the 
Legislative  Oonnittee  I ask  you  to 
please  show  us  the  Courtesy  of  & 
reply  and  you  oan  rest  assured  it 
will  he  aporeoiated  by  this  organi- 
zation. 


We  trust  you  appreciate  the  fact  that  this  office 
in  giving  an  opinion  "aust  be  guided  strictly  by  the  law 
and  cannot  oass  on  the  fairness  or  unfairness  of  its  ap- 
plication. 


3ectlon  12318,  B.  8.  ito.  1929,  makes  it  the  duty 
of  the  Commissioner  of  Labor  and  Industrial  Inspection, 
his  assistants  er  deputy  inspectors,  to  make  not  less  than 
two  inspections  each  year  of  the  various  places  of  busi- 
ness Including  restaurants,  said  section  reads  as  follows: 


"The  state  commissioner  of  labor  and 
industrial  inspection  nay  divide  the 
state  into  districts,  assign  one  or 
more  deputy  inspectors  to  eaoh  dis- 
trict, and  may,  at  his  discretion, 
change  or  transfer  them  from  one  dis- 
trict to  another.  It  shall  be  the 
duty  of  the  commissioner,  his  as- 
sistants or  deputy  inspectors,  to  make 
not  less  than  two  inspections  during 
each  year  of  all  factories,  warehouses, 
office  oulldlngs,  freight  denots,  ma- 
chine shoos,  garages, laundries,  tene- 
ment workshops,  bake  shoos,  restaurants, 
bowling  alleys,  pool  halls,  theatres, 
concert  halls,  moving  pioture  houses, 
or  olaoes  of  public  amusement,  and  all 
other  manufacturing,  mechanical  and 
mercantile  establishments  and  workshoos. 


Mr.  Otis  X.  Jones 


2/21/35 


—3— 


The  last  insnection  shall  be  completed 
on  or  before  the  first  day  of  October 
of  eaoh  year,  and  the  commissioner 
shall  enforce  all  law - relating  to  the 
inspection  of  the  establishments  enu- 
merated heretofore  in  this  section, 
and  prosecute  all  persons  for  violat- 
ing the  same.  Any  municipal  ordinance 
relating  to  said  establishments  or 
their  Inspection  shall  be  enforced  by 
the  com . issioner.  The  coiarai ss loner , 
hi  a assistants  and  deputy  inspectors, 
may  adrdnlster  oaths  and  take  affidavits 
in  matters  oonoernlng  the  enforcement  of 
the  various  inspection  laws,  relating 
to  these  establishments:  Provided,  that 
the  provision  of  this  section  shall  not 
apply  to  mercantile  establishments  that 
employ  lest:  than  ten  persons  that  are 
located  in  towns  and  bities  that  nave 
three  thousand  inhabitants  or  less." 


Under  the  provisions  of  Section  13219,  R.  3.  Mo. 
1939,  the  commissioner  is  entitled  to  demand  and  receive 
certain  fees  for  making  said  inspections.  Seotion  13219, 
supra,  reads  in  part  as  follows: 


"The  commissioner  provided  for  in  this 
article  shall  be  entitled  to  demand 
and  receive  from  the  owner,  super lntend- 
ent,  manager  or  other  person  in  charge 
of  every  establishment  inspected,  as  pro- 
vided for  by  law,  the  following  fee  for 
each  inspection  made  in  accordance  with 
the  provisions  of  articles  4, 5, 6.8, 9 and 
10,  chapter  95,  R.  3.  1929,  or  elsewhere 
authorized  or  required  of  said  Inspector 
by  law  to  be  made:  For  the  inspection  of 
every  building  or  shop  in  which  three  or 
less  persons  are  employed  or  found  at  work, 
the  sum  of  fifty  cants:  for  the  inspection, 
of  every  building  or  shSo  in  which  more 
than  three  and  not  exceeding  thirteen  oer- 
sons  are  employed,  the  sum  of  one  dollar; 
for  the  inspection  of  every  building  or 
shop  in  which  more  than  thirteen  and  not 
exceeding  twenty-six  persons  are  employed, 
the  sum  of  two  dollars;  for  the  inspection 
of  every  building  or  shop  in  whloh  more 

than  twenty-six  and  leas  than  fifty  per- 
sons are  employed,  the  sum  of  three  clol- 
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lars;  for  the  Inspection  of  every  build- 
ing or  shop  in  whioh  more  than  fifty  per- 
son? and  less  than  eighty  persons  are  em- 
ployed, the  sum  of  four  dollars;  and  in 
every  building  or  shop  in  which  more  than 
eighty  persons  are  employed  an  additional 
fee  of  one  dollar  shall  be  charged  and  col- 
lected for  every  fifty  additional  persons 
employed,  or  any  additional  fraction  there- 
of; end  the  fee  herein  provided  for  shall 
be  due  immediately  upon  completion  of  the 
Inspection. 


Formerly,  this  State  had  a factory  inspection  law 
which  was  similar  to  the  present  inspection  law  in  question. 
The  constitutionality  of  the  factory  inspection  law  was 
passed  upon  in  the  case  of  3tate  v.  Vlckens.  186  Vx>.  103* 

In  that  oase.  Judge  Gantt,  sneaking  for  the  Court,  at  pages 
105  to  107  inclusive  said: 

•By  said  act  it  is  provided  the  Governor 
shall  appoint  a State  f-’otory  inspector, 
who  was  authorised  to  appoint  from  time 
to  time  seven  assistants  and  to  divide 
the  State  into  districts  and  assign  one 
inspector  to  each  district  and  each  in- 
spector was  required  to  make  two  Inspec- 
tions each  year  of  all  factories,  and 
for  each  inspection  such  inspector  was 
required  to  oolleot  one  dollar  as  an  in- 
spection fee,  and  all  suoh  fees  were  re- 
quired to  be  D&id  into  the  State  treasury. 

The  failure  to  pay  the  fee  for  the  in- 
spection made  ?*ay  6,  1903,  is  the  ground 
of  this  prosecution.  The  information, 
though  somewhat  inaxtisfcloally  drawn, 
follows  the  statute,  and  is  sufficient. 

"The  objections  to  the  law  are  that  it 
'violates  sections  3 and  4 of  article  10 
of  the  Missouri  Constitution,  in  that  it 
imposes  a uurden  of  taxation  for  the  main- 
taining of  the  inspection  department  upon 
one  clase  of  citizens,  and  disorluin&tes 
against  said  class. 

"'3econd.  That  they  provide  for  the  tak- 
ing of  money  and  liberty  from  manufactur- 
ers without  due  process  of  law,  and  deny 
to  them  the  equal  protection  of  the  laws. 

"'Third.  That  they  vest  judicial  powers 
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in  the  factory  inspector. 

"'fourth.  That  they  are  a delegation 
of  legislative  power  to  the  faotory 
inspeotor. 

"'Fifth.  That  they  discriminate  against 
olty  manufacturers,  and  place  greater 
burdens  upon  then  than  upon  country  manu- 
facturers. 

"Sixth.  That  they  are  in  violation  of 
the  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States,  in  that  they 
deprive  defendant  of  his  liberty  without 
due  process  of  lew  and  deny  him  the  equal 
protection  of  the  law.' 

"The  first,  second  and  sixth  objections  to 
the  law  may  be  grouped  under  one  head.  The 
answer  to  each  and  all  of  them  is  that  this 
is  a oolioe  regulation  for  the  protection 
of  the  lives,  health  and  morel e of  the  em- 
ployees in  factories,  and  is  clearly  within 
the  cower  of  the  Legislature  to  enact.  Such 
being  the  oovious  purpose  end  soooe  of  the 
enactment,  there  can  be  no  doubt  of  its 
constitutionality  and  validity,  so  fax  as 
these  objection?  to  it  go,  (State  v.  Tbltaker, 
160  Mo. 59;  State  v.  Iryton,  160  Mo.  474.) 

"II.  The  third  and  fourth  objections  to 
the  act,  to-wit,  that  the  act  vests  Judi- 
cial and  legislative  powers  in  the  faotory 
inspector,  are  clearly  without  merit.  The 
aot  provides  for  the  appointment  of  the  In- 
spectors and  makes  it  their  duty  to  inB^eot 
all  factories  and  requires  them  to  give  the 
proprietors  a certificate  of  the  result  of 
such  inspection. 

"Their  duties  axe  ministerial,  Involving 
only  that  discretion  which  every  ministerial 
officer  must  exercise  in  the  discharge  of  his 
duties,  and  are  in  no  sense  Judicial  or  legis- 
lative as  those  terms  are  understood  in  our 
system  of  laws. 

"III.  The  fifty  assignment  is  equally  ground- 
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less.  There  is  no  dl a crimination  in  the 
act  oc  tween  the  burdens  imposed  upon  manu- 
facturers in  cities  not  imposed  u->on  those 
in  the  oountry.  By  it^  terms  it  applies  to 
all  factories  in  the  jWi,e  without  exception 
or  distinction,  (State  v.  Thomas,  138  Mo. 
ICO;  >tate  v.  Thompson,  150  Mo.  333;  state 
ex  inf.  v.  ..ashoura,  167  Mo.  680.) 

"17.  As  a police  regulation  the  State  has 
the  unquestioned  ri^ht  to  exact  and  demand 
an  inspection  fee  for  the  inspection  and 
certificate  of  inspection  required  ty  the 
act.  It  has  never  been  ruled  that  an  In- 
spection fee  pure  and  simple  is  a tax  unon 
property.  (Cooley  on  Taxation,  586;  State 
ex  rel.  v.  Hudson,  78  . o.  302;  9t.  Charles 
v.  Eisner,  155  Me.  671;  Patapeoo  Guano  Oo. 
v.  Board  of  Agriculture,  171  U.  3.  345: 
Lillis  v.  Standard  Oil  Oo.,  50  Minn.  390.) 

"The  inspection  fee  of  one  dollar  for  the 
inspection  and  certificate  is  so  manifestly 
reasonable  that  it  is  clear  that  it  is  not 
objectionable  on  that  ground. 

"The  very  mention  of  an  inspection  law  sug- 
gests the  exercise  of  oolioe  power  by  the 
State  and  the  requirement  that  the  persons 
or  things  inspected  shall  pay  for  it.  The 
fact  that  the  manufacturers  are  required  to 
pay  the  inspection  fee  provided  by  this  act 
in  no  manner  infringes  any  constitutional 
right  of  the  defendant.  The  oourt  of  crimi- 
nal correction  committed  no  error  in  80 
holding,  and  its  judgment  is  affirmed.” 


;»e  are  therefore  of  the  opinion  that  the  commissioner 
of  labor  and  Industrial  inspection  has  the  legal  right  to 
ins  ect  all  restaurants  and  to  charge  for  such  inspections, 
the  fees  specified  in  Section  13219, supra. 


Yours  very  truly. 


APPROVED:  James  L.  HornBostel, 

Assistant  Attorney-General. 

ROY  !oKITT':IC? 

Attorney-General . 

JET/ JLH :af j 


SCHOOLS:  Mandamus  will  lie  to  compel  a superintendent 
of  schools  to  release  for  credit  at  another 
high  school  the  credits  of  a pupil  who  has  met 
every  lawful  requirement  tjiergf rSr_._ 


A ril  17,  1935. 


Kon.  0.  C.  Jones 

County  Superintendent  of  Schools 
Laclede  County 
Lebanon,  Missouri 


I Cl  ! ED 
/ 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  let- 
ter of  recent  date  requesting  an  opinion  from  this  of- 
fioe  which  reads  as  follows: 

"I  would  like  to  have  the  opinion 
of  your  office  on  a matter  which 
is  in  regard  to  the  holding  up  of 
high  school  boys'  and  girls'  oredits 
because  of  the  fact  that  their 
parents  have  not  paid  some  back  in- 
cidental fees  that  the  Superintendent 
charged  as  tuition  under  the  new  law 
of  1931. 

"Here  is  what  happened:  A number  of 
toys  and  girls  have  attended  the  Le- 
banon High  School  for  three  years, 
did  the  work  outlined  by  the  Suoerin- 
te  .dent  and  teachers,  made  passing 
grades,  whioh  are  recorded  on  the  books 
of  the  Lebanon  High  School.  Some  of 
them  have  moved  to  another  county  and 
entered  High  School  for  the  purpose  of 
finishing  their  last  year's  work  and 
are  now  ready  for  graduation,  but  the 
Superintendent  of  the  Lebanon  High 
8chool  han  refused  to  ‘:ive  them  n 
transcript  of  their  grades  made  in 
that  school  unles?  the  parents  pay  up 
these  incidental  fee3  whioh  are  in  ar- 
rears and  whioh  have  been  charged  by 
him. 
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* e want  to  know  what  recourse  the  boys 
and  girls  have,  as  it  seems  unfair  for 
them  to  be  deprived  of  their  diplomas. 
Gan  the  Superintendent  of  the  Lebanon 
High  School  be  eorspelled  to  issue  a 
transcript  of  the  grades  of  these  pupils 
regard! ess  of  whether  or  not  the  above 
mentioned  fees  have  been  paid  by  their 
parents?" 


This  department,  in  an  opinion  rendered  under  date 
of  August  28,  1934,  signed  by  James  L.  HornBostel,  Assistant 
Attorney-General  and  approved  by  Attorney-General  Roy  MeXittriok 
held  that, 

*#e  conclude  and  such  is  our  opinion 
that,  ••••  (3)  If  the  High  School 
accents  non-resident  pupils  then  it 
cannot  charge  the  pupils  any  fee 
(tuition  or  incidental).* 


Thus,  we  start  with  the  premise  that  a high  sohool  can- 
not charge  a non-resident  puoil  any  tuition  or  incidental  fee. 
h'e  now  pass  to  the  question  of  whether  the  Superintendent  can 
be  compelled  to  issue  grades  to  non-resident  pupils  who  have 
not  paid  the  incidental  fee  charged  by  said  high  school? 

In  the  case  of  State  ex  rel,  Roberts  v.  -Tlleon.  397 
3.  W.419,  it  was  held  tfiat  mandamus  would  lie  to  compel  the 
principal  and  board  of  directors  of  an  incorporated  school 
district  to  issue  a oertif icate  pf  graduation  to  a pupil 
who  has  met  every  requirement  for  its  issuanoe  except  the 
payment  of  a xuition  fee  which  the  board’s  predecessor 
had  attempted,  fvithout  legal  authority,  to  ex.r. ot  end  it  was 
further  held  that  mandamus  would  lie  to  oor;rpel  the  principal 
and  board  of  directors  of  a public  sohool  district  to  release 
for  credit  at  another  high  school  the  school  orecits  of  a 
pupil  who  has  met  every  lawful  requirement  thereior.  The 
Gourt  at  loc.  cit.  page  433  said: 

“(8)  vi ill  mandamus  lie  to  compel  the 
removal  of  the  condition  upon  the  re- 
lease of  relator’s  high  school  credits? 

The  question  here  ores  anted  is,  in  ef- 
fect, disposed  of  sunra.  jfe  have  al- 
ready ruled  that  the  board  of  directors 
had  no  lawful  right  or  authority  to 
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eaact  tuition  of  relator  for  attend- 
ing the  high  school.  Suoh  bein..'  the 
case,  there  is  no  ground  for  refusing 
to  remove  the  condition  unon  the  re- 
lease of  relator' 8 high  school  credits. 
By  refusing  to  remove  the  condition 
upon  demand  or  reouest,  respondents,  as 
in  their  refusal  to  deliver  the  certi- 
ficate of  attainment,  approved  the  ac- 
tion of  their  predecessors,  and  the  con- 
dition became  their  condition,  not  only 
by  succession,  but  by  ratification,  and 
approval. 


"It  1b  our  conclusion  tnat  mandamus  will 
lie  against  respondents  to  oo  r»pel  the  re- 
moval of  the  condition  uoon  the  release 
of  the  high  school  credits. * 


J0i,0LU3l0K. 


It  is  therefore  the  opinion  of  this  department  that 
a Superintendent  of  a High  School  and  the  soard  of  Directors 
thereof  can  be  compelled  t;r  r.  writ  of  mandamus  to  release  for 
credit  at  another  high  school  the  full  credits  of  a pupil 
who  has  met  every  requirement;  therefor  exoent  the  payment  of 
a tuition  fee  which  the  board  of  directors  has  attempted  to 
exact  without  legal  authority. 


Youth  very  truly, 


Ap. ROVED: 

J.  E.  TAYLOR 

Assistant  Attorney-General. 


~I)Y  I’cKITT  'IC7 
Attorney-General 


JET/afj 


SCHOOLS:  County  Sup  rintendent 's  salary,  clerk  h.'.re 
and  traveling  expenses. 


May  29,  1955. 


Mr.  G.  C.  Jones 
County  Superintendent 
Department  of  Lducation 
Laclede  County 

Lebanon,  Missouri 

Lear  Sir: 

Your  request  for  an  opinion,  dated  May  18,  1935, 
reads  as  follows: 

"As  the  first  of  July  is  the  begin- 
ing  of  the  new  term  of  County  Super- 
intendents and  the  county  court  is 
lining  up  on  the  salary  and  travel- 
ing expenses  with  the  expectation 
of  finding  some  way  to  cut  same, 
especially  the  traveling  expense 
and  clerk  hire;  this  being  the  case, 

I will  appreciate  your  opinion  on 
the  matter  of  traveling  expense  and 
clerk  hire  of  County  Superintendent. 

"Section  9457  of  Missouri  Laws  mentions 
the  County  Superintendents  powers  as 
far  as  supervision  is  concerned,  then 
section  9467  allows  the  County  Super- 
intendent ,3«00  per  teacher  UNDIR  HIS 
JURISDICTION.  Now  it  seems  to  me  that 
the  county  superintendent  would  have 
jurisdiction  over  all  teachers  in  his 
county,  even  though  he  did  not  have 
supervision  over  them. 

"Under  section  9470  the  county  Super- 
intendent has  power  to  grant  certifi- 
cates to  teachers  in  his  county  whether 
they  teach  in  a first  class  school  or 
a rural,  also  under  section  9476  he 
has  power  to  revoke  county  certificates 
and  must  also  take  part  in  revocation 
of  state  certificates,  in  other  words, 
all  cases  of  revocation  of  certificates 
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must  come  under  the  jurisdiction  of 
county  superintendent* 

"All  teachers  are  required  to  register 
their  certificates  with  the  county 
superintendent;  we  must  also  receive 
reports  from  all  classes  of  schools, 
must  furnish  blanks  eta*  This  being 
the  case  I feel  that  section  9467  in- 
tended that  we  should  be  oeld  for  all 
teachers  of  the  county  instead  of  just 
those  under  our  direct  supervision* 

I will  appreciate  your  opinion  on  this 
matter.  Thanking  you  in  advance." 

At  the  last  census  Laclede  Count;  had  a population  of 
16,320  inhabitants* 

Section  9463,  Laws  1933,  page  384,  provides  for  the 
salary  of  County  Superintendents  of  Schools  in  Missouri, 
and  reads: 


"in  counties  having  less  than  seven 
thousand  population  the  County  Super- 
intendent of  Schools  shall  receive 
One  Thousand  and  Fifty  dollars;  in 
counties  having  a population  of  more 
than  seven  thousand  and  less  than  ten 
thousand  he  shall  receive  Twelve  Hun- 
dred Dollars;  in  counties  having  a 
population  of  more  than  ten  thousand 
and  less  than  twelve  thousand  he  shall 
receive  One  Thousand  Three  Hundred  and 
Fifty  dollars;  in  counties  having  a 
population  of  more  than  twelve  thousand 
and  less  than  fifteen  thousand  he  shall 
receive  One  Thousand  Six  Hundred  Dollars; 
in  counties  having  a population  of  more 
than  fifteen  thousand  and  less  than 
twenty-five  thousand  he  shall  receive 
One  Thousand  Eight  Hundred  Dollars;  in 
counties  having  a population  of  more 
than  twenty-five  thousand  and  leas  than 
thirty-six  thousand  he  shall  receive 
Two  Thousand  Dollars;  in  counties  hav- 
ing a population  of  more  than  thirty-six 
thousand  and  less  than  seventy  thousand 
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he  ehall  receive  Two  Thousand  One 
Hundred  Dollars;  and  In  counties  hav- 
ing a population  of  more  than  seventy 
thousand  and  less  than  one  hundred 
thousand  he  shall  receive  Two  thousand 
Two  Hundred  and  Fifty  Dollars,  of 
which  the  State  of  Missouri  shall  an* 
propriate  annually  out  of  the  general 
revenue  fund  of  the  state  of  Missouri 
four  hundred  dollars  to  each  and  every 
county*  The  county  superintendent  shall 
receive  his  salary  monthly  from  the 
county  revenue  fund  in  the  for*  of  a 
warrant  drawn  upon  the  county  treasurer*" 

Section  9465,  Laws  1933,  page  385,  provides: 

"For  the  ourpose  of  ascertaining  the 
pooulation  of  any  county  in  this  state 
in  order  to  determine  the  salaries 
of  County  Suoerintendents  of  public 
schools,  the  last  previous  decennial 
census  of  the  United  States  shall  be 
conclus  ive.  " 

Section  9467,  R.  S*  Mo*  1929,  trovides  for  the  County' 
liability  for  traveling  expenses  and  necessary  clerical 
hire  in  the  office  of  County  Superintendent  of  Schools  and 
reads: 


"That  the  county  superintendent  of 
public  schools  shall  be  allowed  out 
of  the  county  treasury  not  to  exceed 
twenty-five  per  cent*  of  his  annual 
salary  for  traveling  exoenses  and  nec- 
essary clerical  assistance,  provided 
such  allowance  shall  not  exceed  three 
dollars  (*3.00)  annually  for  every 
teacher  under  his  jurisdiction*  The 
county  court  shal  1,  upon  presentation 
of  his  bill  properly  setting  forth 
his  actual  expenditures  for  traveling 
expenses  and  clerical  hire,  draw  a 
warrant  unon  the  county  treasury  for 
the  payment  of  same:  Provided,  when 
the  county  superintendent  shall  fur- 
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nish  his  own  conveyance,  the  rate 
allowed  for  mileage  shall  be  four 
cents  per  mile  for  each  mile  actu- 
ally and  necessarily  traveled." 

Section  9457  R.  S.  Mo.  1929,  delegates  to  the  County 
Superintendent  of  Schools  his  supervisory  powers,  and  reads 
as  follows: 

"The  county  superintendent  shall  have 
general  supe  vision  over  all  the 
schools  of  his  county,  except  in  city, 
town  and  village  school  districts 
emoloying  a superintendent  who  devotes 
at  least  one-half  of  his  time  to  the 
direct  work  of  supervision.  He  shall 
visit  each  school  under  his  Jurisdic- 
tion at  least  once  each  year,  and  as 
many  other  times  as  practicable;  he 
shall  examine  the  classification  of 
pupils,  the  methods  of  instruction, 
the  manner  of  discipline,  the  order 
maintained,  the  results  secured,  and 
make  such  suggestions  to  teachers  and 
school  boards  as  he  may  deem  advisable; 
he  shall  Inspect  the  ventilation,  note 
the  conditions  of  the  building,  furni- 
ture, aoparatus,  grounds  and  appur- 
tenances thereto  belonging,  and  report 
the  same  to  the  board  in  writing,  with 
such  suggestions  as  he  may  consider 
necessary  to  the  health,  comfort  and 
progress  of  the  ouplls;  he  shall  examine 
the  teacher's  register  and  the  district 
clerk's  record  and  see  that  they  are 
kept  according  to  law;  he  shall  furnish, 
annually,  statements  to  the  district 
clerks  showing  the  assessed  valuation 
of  their  respective  districts;  he 
shall  receive,  and,  if  properly  made, 

• approve  estimates  and  enumeration 
lists  and  turn  same  over  to  the  county 
clerk;  he  shall  assist  the  district 
clerks,  when  necessary,  in  making 
their  reports,  end  see  that  all  war- 
rants have  been  duly  issued  'by  order 
of  the  board, * either  for  services  actu- 
ally rendered  or  for  material  actually 
furnished." 
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CONCUR:  I OK. 


It  is  our  opinion  that  the  salary  of  the  Superintend- 
ent of  Schools  of  Laclede  Cfcunty,  based  upon  the  last  cen- 
sus, would  be  the  salary  for  the  counties  of  more  than 
fifteen  thousand  and  less  than  twenty-five  thousand  pop- 
ulation, or  exactly  dne  Thousand  tight  Hundred  Dollars. 

It  is  our  opinion  that  the  traveling  exoenses  and 
necessary  clerical  hire  of  the  County  Superintendent  of 
Schools  for  Laclede  County  is  limited  in  Section  9467, 
suora,  by  a triple  limitation.  He  cannot  legally  exceed 
25;*>  of  41,800.00,  or  his  claim  against  the  County  Treasury 
will  be  wxcesslve,  nor  can  he  exceed  43.00  for  every 
teacher  under  his  jurisdiction,  or  his  claim  against  the 
County  Treasury  will  be  excessive.  Under  the  law,  as  a 
public  officer,  he  is  entitled  to  only  that  necessary 
cle rk  hire  and  traveling  exoenses.  For  example,  it  he  had 
one  hundred  fifty  teachers  under  his  jurisdiction,  he 
could  legally  expend  and  demand  4460.00  from  the  County 
Treasury  for  necessary  clerk  hire  and  traveling  expenses. 
On  the  other  hand,  if  he  had  only  one  hundred  teachers 
under  his  Jurisdiction,  his  limit  for  a legal  expenditure 
and  demand  against  the  County  Treasury  would  be  4300.00 
for  necessary  clerk  hire  and  traveling  expenses.  The 
County's  liability  for  this  expenditure  decreases  43.00 
from  the  % 460.00  limit  for  every  teacher  under  one  hundred 
fifty  under  his  jurisdiction. 

It  Is  our  further  ooinlon  that  the  phrase  "teachers 
under  his  Jurisdiction"  as  used  in  Section  9467,  supra, 
in  computing  allowable  expenditure,  does  not  mean  to  in- 
clude those  nupils  who,  under  the  Statutes,  happen  to 
qualify  for  teachers  by  reason  of  having  to  take  the 
teachers'  examination  under  his  direction  and  examination, 
for  which  he  be  required  to  Issue  certificates  to  quali- 
fied candidates,  nor  does  the  nhrase  Judicially  comprehend 
those  teachers  who  hold  their  county  certificate  subject 
to  his  right  under  the  Statutes  to  revoke  for  cause.  When 
the  Legislature  used  the  word  "Jurisdiction"  tl.sy  t-sed  it 
in  the  sense  of  supervision.  His  very  title  Is  that  of 
Superintendent  which  means  one  who  supervises.  The  fact 
that  he  has  power  under  the  Statutes  to  Issue  and  revoke 
teachers'  certificates,  gives  him  no  Jurisdiction  over  the 
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teachers  who  receive  their  certificates  from  him,  hence 
they  cannot  legally  be  said  to  be  teachers  under  his  Jur- 
isdiction* The  certificate  to  teach  is  only  a statutory 
incident,  a collateral  prerequisite  to  the  right  to  prac- 
tice a profession  in  Mis®  uri*  The  teacher  does  not  come 
under  the  Superintendent’s  Jurisdiction,  under  the  provi- 
sions of  Section  9467,  supra,  until  the  relationship  of 
Superintendent  and  teacher  exists  as  provided  in  Section 
9467,  supra*  A teacher  does  not  come  within  his  Juris- 
diction until  employed  to  teach  in  a school  over  which 
the  County  Superintendent  is  empowered  to  exercise  a 
supervisory  control*  The  Superintendent's  duty  is  to 
visit  schools  under  his  Jurisdiction  and  it  was  for  this 
visitation  that  the  Legislature  orovided  how  he  1s  to  re- 
doup  his  traveling  expenses. 

V.'here  the  Superintendent  uses  his  own  conveyance  in 
traveling,  the  transportation  is  to  be  commuted  at  four 
cents  per  mile  when  audited  by  the  County  Court* 


Respectfully  submitted 


WM*  OKR  SAWY1.KS 

Assistant  Attorney  General* 


APPROVED: 


not  McittTHlTS 
Attorney  General* 


KSOS:H 


COUNTY  BUDGET  aCT:  Circuit  Judge  may  purchase  books  for 
office  from  Class  5 providing  he  does  not  jeopardize  listed  and 
estimated  expenditures  in  Class  5,  or  same  may  be  paid  out  of  any 
available  funds  in  Class  6. 


June  1C,  1935 


lion.  <J.frod  C.  Jones, 
Clerk  of  Clreult  Court, 
Randolph  County, 
soberly,  Missouri. 


FILED 


Deur  oir: 


fhis  department  is  in  reoeipt  of  a letter  under  date 
of  June  6,  1935  from  non.  Aubrey  H.  Hamnett,  Judge  of  the 
Einth  Judicial  Circuit,  requesting  that  an  opinion  be  rendered 
relative  to  certain  lav  books  needed  for  his  library  in 
koberly.  He  requests  that  the  opinion  be  rendered  to  you,  and 
we  accordingly  folic*  his  instructions,  his  letter  is  as 
follows: 


"The  Circuit  Court  at  fcoberly  was 
created  by  act  of  Legislature  found  at 
page  116,  in  the  Cession  .-eta  of  1665. 
section  2 of  the  act  provides  that  the 
Circuit  Judge  of  the  Randolph  County 
Court  3hall  select  a suitable  place  for 
holding  sold  court,  at  the  city  of 
Loberly,  end  for  the  various  offices 
herein  provided  for.  further  on  in  said 
section  it  provides:  *and  cause  the 
same  and  said  offices  to  be  furnished 
in  a proper  manner  for  said  Court  and 
its  officers  and  report  the  rental  cost 
and  expense  thereof  to  the  County  Court 
of  Randolph  County  whieh  shall  pay  ths 
same  as  other  claims  against  said  County 
are  paid,  out  of  the  county  treasury.* 
section  7 provides:  * The  books,  stationary, 
furniture,  fuel,  light,  rent  and  other 
incidental  expenses  necessary  for  said 
Court  and  of floes  shall  bo,  from  time 
to  time  supplies  and  paid  for  out  of  the 
oounty  treasury. * 

"I  am  wondering  if,  as  Cirouit  Judge,  I 
would  not  have  the  right  to  buy  a few  very 
much  needed  books  for  the  office  of  Circuit 
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Judge  at  the  City  of  soberly,  namely, 
the  Missouri  Digest,  southwestern 
Reporter,  beginning  where  the  higher 
courts  began  cutting  part  of  their 
decisions  out  of  the  regular  bound 
reports,  ohepart's  Cite tor,  and 
possibly  Kelly* s Criminal  Guide, 
and  a book  on  instructions. 

"Aould  you  be  good  enough  to  give  us 
your  opinion  on  this  letter  and 
address  your  opinion  to  the  Clerk 
of  the  Circuit  Court  at  Moberly, 
Missouri?" 


The  County  of  Randolph  has  two  places  for  holding  court, 
viz.,  soberly  and  Huntsville.  In  1665  the  Legislature  of 
Missouri  established  the  place  of  holding  court  in  Moberly. 

Lews  of  Missouri  1685,  page  116,  3ec.  2,  provides  as  follows: 

"The  Judge  of  the  circuit  court 
in  Randolph  County  shall  select  a 
suitable  place  for  holding  said 
court  at  the  city  of  Moberly,  and 
for  the  various  offices  herein 
provided  for,  and  the  place  so 
selected  by  the  said  judge  for  the 
holding  the  said  courts  shall  be 
known  and  designated  as  the  court 
house  at  tho  city  of  Moberly;  and 
oause  the  same  and  said  offices  to 
be  furnished  in  a proper  manner  for 
said  court  and  its  officers  and 
report  the  rental,  cost  and  expense 
thereof  to  the  county  court  of 
Randolph  county,  which  shall  pay 
the  same  as  other  claims  against 
said  county  are  paid  out  of  the 
county  treasury,  and  the  Judge  of 
said  court  may  change  the  place  of 
holding  said  court  in  said  city  of 
Moberly  when  he  deems  it  advisable, 
to  some  other  place  in  said  city." 


It  will  be  noted  that  the  above  section  gives  the 
Circuit  Judge  authority  to  furnish  proper  offices  and  equip 
the  same.  Section  7 of  the  seme  «.ct  provides: 

"The  books,  stationery,  furniture, 
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fuel,  light,  rent  and  other 
Incidental  expenses  necessary 
for  said  court  and  offices  shall 
be  from  time  to  time  supplied  and 
paid  for  out  of  the  county  treas- 
ury." 


It  must  be  conceded  that  a circuit  judge  has  the 
authority  to  equip  his  office  with  the  law  books  essential 
thereto.  Bowever,  the  question  arises  as  to  whether  or  not 
the  County  Budget  Act,  now  In  effect,  would  preclude  the  pur- 
chase of  such  books  at  this  time.  Laws  of  Missouri,  1933, 

Jee.  1,  page  341  contains  the  following  provision: 

"*  * *The  county  courts  of  the 
several  counties  of  this  state 
are  hereby  authorized,  empowered 
and  directed  and  It  shall  be 
their  duty,  at  the  regular 
February  term  of  said  court 
in  every  year,  to  prepare  and 
enter  of  record  and  to  file  with 
the  county  treasurer  and  the 
state  auditor  a budget  of  esti- 
mated receipts  and  expenditures 
for  the  year  beginning  January  1 
and  ending  December  31." 

Section  2 of  the  .act  (same  page)  divides  proposed 
expenditures  into  six  classes.  The  first  four  classes  are 
definite  in  their  terms  and  preclude  the  purchase  of  the  books 
enumerated  from  those  classes.  Class  4 is  as  follows: 

"The  county  court  shall  next 
set  aside  the  amount  required  to 
pay  the  salaries  of  all  county 
officers  where  the  same  is  by  law 
made  payable  out  of  the  ordinary 
revenue  of  the  county,  together 
with  the  estimated  amount  necessary 
for  the  conduct  of  the  offices  of 
such  officers,  including  stamps, 
stationery,  blanks  and  other  office 
supplies  as  are  authorized  by  law. 

Only  supplies  for  current  office  use 
and  of  an  expendible  nature  shell 
be  included  in  this  class.  Furniture, 
office  machines  and  equipment  of 
whatever  kind  shall  be  listed  under 
class  six." 
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The  salaries  end  supplies  of  an  expendible  nature  men- 
tioned In  Class  4 refer  to  county  officers,  a cirouit  judge 
receives  his  salary  from  the  otate  of  Missouri;  his  salary, 
therefore,  is  not  included  in  the  estimate  in  Class  4 and  in 
our  opinion  the  supplies  for  his  office  cannot  be  included  in 
the  estimate  for  that  class. 

Under  ^ec.  3 of  the  County  budget  *.ct  (Laws  of  ko.  1933, 
page  342)  it  is  made  the  duty  of  every  officer  claiming  any 
payment  for  salary  or  supplies  to  furnish  to  the  clerk  of  the 
county  court  on  or  before  the  15th  day  of  January  of  each  year 
an  itemized  statement  of  the  estimated  amount  so  required. 
J&'vldently,  the  Circuit  Judge  made  no  request  at  that  tiiie  for 
the  books  in  question,  and  re  are  assuming  that  the  county  court  ■ 
did  not  Include  any  such  estimate  in  making  up  the  final  budget, 
and  this  question  nor  arises  several  months  after  the  filing 
of  the  budget. 

Class  5,  section  2 of  the  Act  is  as  follows  (page  342): 

"The  county  court  shall  next  set 
aside  a fund  for  the  contingent 
and  emergency  expense  of  the  county, 
which  shall  in  no  case  be  more 
than  one-fifth  of  the  anticipated 
revenue.  From  this  class  the 
county  court  may  pay  cchtingent 
and  Incidental  expenses  and  expense 
of  paupers  not  otherwise  classi- 
fied. No  payment  shall  be  allowed 
from  the  funds  in  this  class  for 
any  personal  service  (whether 
salary,  fees,  wages  or  eny  other 
emoluments  of  any  kind  whatever) 
estimated  for  in  preceding  classes." 

Under  Jectlon  5 of  the  County  Budget  A.ct  (page  344)  the 
classes  of  expenditures  are  set  out  and  the  duties  of  the  county 
court  enumerated.  Kelating  to  the  classification  of  Class  5, 
the  statute  says: 


"Contingent  and  emergency  expense, 
not  to  exceed  one-fifth  of  the 
total  estimated  revenue  to  be  re- 
ceived. purposes  for  rbich  the 
court  proposes  the  funds  in  this 
class  shall  be  used  shall  be  shown." 
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COHCLOoluN 


It  must  be  conceded  that  the  boo<cs  enumerated  by  the 
Circuit  Judge  are  highly  essential  to  his  office  as  Circuit 
Judge  of  Randolph  County,  and  that  such  books  should  be  in  the 
library  of  every  circuit  Judge;  hence,  we  deem  the  request 
therefor  to  be  an  emergency  expense  within  the  meaning  of  the 
statute. 

As  above  stated,  it  is  the  duty  of  the  county  court 
to  list  the  "purposes  for  which  the  court  proposes  the  funds 
in  Class  5 shall  be  used  shall  be  shown",  and  it  is  assumed  that 
the  cost  of  the  neoessary  books  was  not  included  or  listed. 
However,  it  is  the  opinion  of  this  department  that  if  there  are 
sufficient  funds  in  Class  3 to  pay  for  said  books  without 
jeopardizing  the  payment  of  the  listed  proposed  expenditures, 
the  books  may  be  purchased. 

r.'e  are  further  of  the  opinion  that  if  there  are  any 
funds  in  Class  6,  the  cost  of  the  books  may  be  paid  therefrom, 
as  the  statute  provides  "the  county  court  may  expend  any  balance 
for  any  lawful  purpose." 


Respectfully  submitted. 


OLLIVER  XT.  NOLJSN, 
Assistant  attorney  General. 


APPROVED : 


JCHK  . aiiWi,  Jr~ 
(Acting) Attorney  General 


OWN: aH 


LIQUOR  CONTROL  ACT:  A person  cannot  obtai  . license  to  sell  intoxicating 
liquor  and  3.2  beer  license  on  the  same  premises. 


'l4 
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Hon.  Alvin  E.  Juergenameyer, 
Prosecuting  Attorney, 
barren  County, 

■Sarrenton,  Missouri. 


Dear  Jir: 


This  department  is  in  receipt  of  your  letter  of 
recent  date  relative  to  the  following  questions: 

"oection  2092  1929  provides 

that  mileage  shall  be  charged  by  the 
County  Judges  once  for  each  regular 

term. 

"question  1.  ..t  the  close  of  the 

regular  Hay  term  Court  adjourns  until 
the  first  Monday  in  June  at  which  time 
it  will  adjourn  until  the  first  Honday 
in  July,  ijre  the  County  Judges  entitled 
to  mileage  for  the  adjourned  terms  of 
court? 

"%uestion  2.  .jre  the  County  Judges 
entitled  to  mileage  at  a special  term 
of  the  County  Court? 

"I  should  also  like  to  have  a copy  of 
your  opinion  on  the  new  liquor  law, 
especially  on  the  following  question: 

"Can  a retailer  in  a city  of  more  than 
500  which  has  voted  "no*  on  the  sale  of 
hard  liquor  by  the  drink,  obtain  both  a 
license  to  sell  liquor  in  the  original 
package  and  a 5j6  and  3.2  beer  license?" 
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I.  - II. 

"ijro  the  County  Judges  entitled 
to  mileage  at  o special  term 
of  the  County  Court? " 

’’ija  the  County  Judges  entitled 
to  mileage  at  a special  term 
of  the  County  Court? 


Your  first  two  questions  relate  to  the  mileage  whioh 
may  be  charged  by  the  members  of  the  county  court.  On  March  1, 
1934  an  opinion  was  written  by  assistant  attorney  General 
Lranklln  L.  Heagan  to  Honorable  U.L.  Mathews,  Clerk  of  the 
County  Court  of  Lincoln  County,  Troy,  l.issouri,  in  which  this 
question  was  decided,  ffe  are  enclosing  a copy  of  this  opinion 
and  believe  that  it  properly  ensv'ers  your  questions. 


III. 

"Can  a retailer  in  a city  of  more 
than  500  which  has  voted"  ♦no*  on 
the  sale  of  hard  liquor  by  the 
drink,  obtain  both  a license  to 
sell  liquor  In  the  original  pack- 
age and  a 5£  and  3.2  beer  license?" 

Lection  22  of  the  Liquor  Control  ^ct  as  amended  by 
the  58th  General  assembly,  provides  that  intoxicating  liquor 
shall  be  sold  at  retail  in  the  original  package  upon  a 
license  granted  by  the  Lupervisor  of  niquor  Control,  and  said 
intoxicating  liquor  so  sold  shall  not  be  consumed  upon  the 
premises  where  sold,  nor  the  original  package  opened  on  said 
premises  of  the  vendor,  except  as  otherwise  provided  in  3aid 
act. 


We  must  next  consider  as  to  whether  or  not  a 3.2  beer 
license  may  be  obtained  along  with  the  intoxicating  liquor 
license.  Lection  lol39-h-l  of  the  Non-intoxicating  Eeer 
Law  provides: 


"Any  person  holding  a permit 
under  this  article  to  sell  non- 
intoxicating beer  at  retail,  who 
shall  have  or  keep  or  secrete  in 
or  about  the  premises  described  in 
and  covered  by  his  permit,  any 
intoxicating  liquor  of  any  kind 
or  character,  or  any  manufacturer 
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or  wholesale  distributor  who 
shall  sell  intoxicating  liquor 
containing  alcohol  in  excess  of 
3.2jt  by  weight  to  any  retail 
distributor  holding  a license 
or  permit  for  the  3ale  of  non- 
intoxicating bear  only,  shall  be 
deemed  guilty  of  a misdemeanor 
and  upon  conviction  thereof  shall 
be  punished  by  imprisonment  in 
the  county  jail  for  a term  of  not 
more  than  one  year  or  by  a fine  of 
not  less  than  Fifty  Dollars 
( *50.00)  nor  more  than  One  Thou- 
sand Dollars  ($1,000.00)  or  by 
both  such  fin$  and  Jail  sentence." 


C0NCLUJI0N 

In  view  of  the  above,  it  is  the  opinion  of  this 
department  that  a person  cannot  obtain  a license  entitling 
him  to  sell  Intoxicating  liquor  and  also  obtain  a 3.2  beer 
license  entitling  him  to  sell  non-intoxicating  beer  on  the 
same  premises. 


Respectfully  submitted. 


0LLIV  .H  71.  NCLSN, 

.assistant  attorney  General 


aPF ROVED: 


JOHN  ' . hGFFiutf,  Jr., 
(Acting)  attorney  General. 


JWH:aH 


SCHOOLS  - BONDS  - Interest  after  default  in  payment  of  principal 


. \ 


July  12,  1935. 


Mr.  H.  Sen  Jones, 
ecretary-Treasuror , 
enath  Consolidated  choole, 
Seneth,  Missouri. 


Dear  Sir: 


A request  for  an  opinion  h; 8 been  received  from 
you  under  date  of  July  2,  1935,  such  request  being  in  the 
following  terms: 

" c heve  several  outstanding  bonus  which 
are  past  due  and  1 am  Just  wondering  if, 
under  the  law,  ’ e would  be  required  to 
pay  default  interest  since  the  bonds  were 
coupon  bonds  and  all  the  coupons  have  been 
paid.  e are  planning  to  refuno  these 
bonds  end  1 ould  like  to  have  your  opin- 
ion as  to  what  v.®  should  do  about  the  de- 
fault interest. ” 

e have  no  specimen  of  these  bonds  and,  therefor  , 
we  do  not  know  what  they  provide  as  to  interest,  which,  under 
. i issourl,  1929,  action  9199,  is  "to  be  agreed  upon  by 
the  parties'*,  nor  hether  the  bonds  are  in  proper  form,  or 
valid  obligations,  but  assuming  that  they  nro  valid,  if  there 
is  a provision  fixing  the  rate  of  intorest  after  default  in 
payment  of  the  principal,  such  Interest  must  be  paid  for  the 
period  of  suoh  default.  If  there  is  no  ..ucb  rovioion  in  the 
bonds,  interest  from  maturity  would  be  payable  at  the  legal 
rate  of  Gy,  which  la  fixed  by  H.  3.  Missouri,  1929,  ection 
2039,  for  obligations  on  which  no  other  rate  is  agreed  upon. 

fhere  are  no  ooupona  to  cover  Interest  after  default 
in  payment  of  the  principal,  for  the  obligation  of  the  bond  is 
such  that  if  it  1?  complied  with,  the  obligation  will  be  satis- 
fied on  its  maturity  date.  Consequently,  the  feet  that  all  the 
Interest  coupons  have  been  paid,  has  ao  relevance  to  the  obliga- 
tion to  pay  Intorest  after  maturity  of  the  r ncipal,  nor  would 
an  intention  to  refund  such  bonds  have  any  effeot  on  the  obliga- 
tion to  pay  interest. 


Mr.  Ji.  Jones, 
July  IS,  1935. 


In  conclusion,  it  is  our  opinion  that  when  there 
is  a default  in  the  payment  of  the  principal  amount  of  a 
valid  sehool  bond  at  its  maturity  date,  such  bond  would  bear 
interest  from  that  date  at  the  rate  provided  in  the  bond, 
if  any,  and  in  the  absence  of  such  e provision,  at  the  legal 
rate  of 

Very  truly  yours, 


EDM  ARC  fi.  MILLER 

Assistant  Attorney  General 


APPROVSD: 


ROT  MoKITT*  1C” 

Attorney  General 


TRUCKS  ) Eo  liability  on  counties  for  injuries  caused  by 
COUNTIES  ) negligence. 
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August  30,  1935 


lion.  A.  H.  Juergensmoyer 
Prosecuting  Attorney 
Warren  County 
Warrenton,  Missouri 


Dear  fir* 


This  will  acknowledge  receipt  of  your  letter  of 
August  6,  1935  reading  as  follows: 

"I  should  like  to  have  an  opinion  on  the 
following: 

1.  xhe  County  owns  a number  of  trucks 
which  are  used  In  the  construction  and 
maintenance  of  county  roads.  Would 
the  county  be  liable  for  personal  and 
property  damage  should  one  of  these 
trucks  collide  with  a motor  vehicle T 

2.  Assuming  the  County  would  not  be 
liable.  If  the  County  would  take  out 
Insurance  for  both  personal  and  prop- 
erty damage,  oould  the  Insurance  comoany 
set  up  the  same  defense  as  the  county! 

3.  Would  the  County  obll  ate  Itself  by 
taking  out  Insurance  on  Its  trucks  and 
operators?" 


In  Cassidy  v.  City  of  St. Joseph  247  ko.  197,  152 
306,  the  Court  said: 


"Neither  the  State  nor  those  quasl- 
corporatlcuns  consisting  of  political 
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subdivisions  which,  like  counties  and 
townships,  are  formed  for  the  sole  pur- 
pose of  exercising  purely  governmental 
powers,  are.  In  the  absence  of  some 
express  statute  to  that  effect,  liable 
In  an  action  for  damages  either  for  the 
non-exercise  of  such  powers,  or  for  their 
improper  exercise,  by  those  charged  with 
their  execution.  This  applies  alike  to 
the  acts  of  all  persons  exercising  these 
governmental  functions,  whether  they  be 
public  officers  whose  duties  are  directly 
Imposed  by  statute,  or  employees  whose 
duties  are  imposed  by  officers  and  agents 
having  general  authority  to  do  so." 


In  kc^ulllln  on  Municipal  Corporations,  Vol.  6, 
Section  2775,  the  following  is  said  with  reference  to  lia- 
bility of  quasl-munlcipal  corporations! 

"It  is  not  within  the  scope  of  this  work 
to  consider  In  detail  the  law  relating  to 
quasl-munlcipal  corporations  such  as 
counties,  towns,  school  districts,  etc. 
however,  It  is  proper  to  state  here  that 
there  is  a distinction  between  municipal 
corporations  and  quasl-munlcipal  corpora- 
tions as  to  liability  for  torts,  and  that 
the  general  rule  is  that  the  latter  are 
not  liable  for  torts,  unless  allowed  by 
statute.  So,  generally,  as  referred  to 
In  the  following  chapter.  In  the  absence 
of  statutory  authorization,  counties, 
towns  and  other  quasl-munlcipal  corpora- 
tions are  not  liable  for  Injuries  from 
defective  highways." 


page  954* 


The  following  is  found  In  Ruling  Case  Law, 
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"Still  the  law  is  well  settled  that 
counties  being  organized  for  public 
purposes  and  charged  with  the  per- 
formance of  duties  as  an  arm  or  branch 
of  the  state  government,  are  never  to 
be  held  liable  In  a private  action  for 
neglect  to  perform  a corporate  duty, 
or  for  acta  done  while  engaged  In  the 
performance  of  such  duties,  or  because 
they  are  not  performed  In  a manner  most 
conducive  to  the  safety  of  Its  employees 
or  the  public,  unless  such  liability  Is 
expressly  fixed  by  statute.*  ***** 
since  a county  Is  but  a political  sub- 
division of  the  state,  a suit  against 
the  county  Is,  In  effect,  a suit  against 
the  state,  and  that  therefore  an  action 
will  not  lie  without  the  consent  of  the 
legislature. ” 


In  46  S.  />.  (2d)  rush  v.  State  highway  Commission 
of  issourl,  the  question  for  decision  before  the  court  was 
similar  to  the  first  question  Involved  here,  namely,  the 
liability  of  the  State  highway  Commission  In  tort  for  acts 
of  its  agents  and  employees.  In  rendering  Its  opinion  the 
Court  said: 

"At  the  time  the  opinion  was  rendered 
In  £>tate  v • bates,  supra,  the  ante- 
cedent case  of  State  ex  rel.  v.  Hackmenn, 
supra,  was  the  law  on  the  proposition 
that  the  £>tate  highway  Commission  was  'a 
subordinate  branch  of  the  executive 
department. ' ~tate  ex  rel.  v.  Hackmar.n 
was  not  overruled  by  State  v.  sates.  The 
decision  that  the  State  Highway  Commission 
was  'a  subordinate  branch  of  the  executive 
department*  was  essential  to  the  determina- 
tion of  the  Issues  raised  in  State  ex  rel.v. 
uackmann,  and  the  classification  given  to 
the  Commission  by  the  last  named  decision 
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is  the  lav  In  the  instant  case.  It 
thus  having  been  determined  that  the 
commission  la  a subordinate  branch  of 
the  executive  department.  It  Is  not 
liable  In  Tort  for  the  acta  of  Its 
agents  and  employees  upon  grounds  of 
public  policy  heretofore  stated." 


In  Heard on  v.  St.  Louis  County  36  do.  555,  the 
Court  said: 

"Counties  are  quasi  corporations 
created  by  the  Legislature  for  the 
purpose  of  public  policy,  and  are 
not  responsible  for  the  neglect  of 
duties  enjoined  on  them,  unless  the 
action  la  given  by  statute." 


In  Richardson  v.  City  of  Hannibal  50  S.  W.  (2d) 
650,  plaintiff  asked  to  recover  $10,950.00  for  damages 
alleged  to  have  been  sustained  by  plaintiff  as  the  result 
of  a collision  of  a fire  department  rotor  hook  and  ladder 
truck  belonging  to  the  City  of  Hannibal,  Missouri,  with 
plaintiff's  car  while  plaintiff's  car  was  parked  on  the 
south  side  of  i roadway  in  the  City  of  Hannibal.  The 
Supreme  Court,  in  affirming  the  decision  of  the  lower 
court  directing  a verdict  in  favor  of  the  plaintiff  city, 
said: 

"The  fact  that  the  doctrine  of  'resoondeat 
superior'  does  not  apply  to  the  State  or 
the  several  political  subdivisions  thereof, 
when  exercising  a governmental  function, 
la  ao  well  established  in  our  system  of 
government  that  we  do  not  find  any  cases 
where  the  courts  have  held  to  the  contrary." 


Applying  the  decisions  of  the  above  cases  to  the 
question  at  hand.  It  Is  our  opinion  that  counties  are  not 
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liable  for  damages  when  a truck  owned  by  the  county  and 
used  on  county  business  collides  with  a privately  owned 
car.  We  do  not  comment  on  the  right  of  a county  to 
recover  damages  sustained  In  an  accident. 

In  view  of  the  foregoing  holding  that  counties 
are  not  liable  in  tort  we  deem  It  unnecessary  to  answer 
the  last  two  questions  contained  In  your  letter  for  the 
reasons  (1)  a wrong  premise  would  have  to  be  assumed, 
and,  further,  (2)  the  answer  would  be  only  academic. 


Yours  very  truly. 


James  L.  Hornoostel 
Assistant  attorney  General 


APPROVED i 


J6UI  w.  hoi  p jiA i* , Jr. 

(Acting)  Attorney  General 
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SCHOOL  DISTRICTS:  When  entitled  to  credit  due  resident  under 

Section  9207.  R.  S.  Mo.  1929. 

* t 


iiova  ber  21,  1935. 


Hon.  ..Ivin  li.  J'uergensmeyer , 
Prosecuting  attorney, 
barren  County, 

^arrenton,  Missouri. 


hear  Sir: 


This  is  to  acknowledge  your  letter  dated  November  1, 
1935,  as  follows: 

'I  would  appreciate  an  opinion  on  the 
following  questions: 

wl.  A lives  in  school  district  B and 
owns  property  in  ./arrenton,  . issomri, 
where  a high  school  is  located.  If  A 
send  his  children  to  high  school  in 
..'arrenton  will  school  district  c be 
required  to  pay  the  full  amount  of 
tuition  or  is  district  13  entitled  to 
credit  on  the  high  school  tuition  of 
said  students  in  a sum  equal  to  the 
amount  of  the  school  taxes  paid  by  A 
in  the  city  of  »<arrenton  as  per  Section 
9207  KSM  1929? 

"2.  school  district  C has  been  paying 
high  school  tuition  for  students  out  of 
district  C who  are  attending  high  school 
at  v» arrenton.  One  of  the  students  has 
reached  the  age  of  20  years  and  another 
is  21  years.  Is  district  C required, 
under  section  9213  RSk  1929,  to  pay  the 
tuition  of  said  students  until  they  com- 
plete the  high  school  course  regardless 
of  their  aGe?” 
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I. 


tie  assume  from  your  Inquiry  that  school  District  B 
does  not  maintain  an  approved  high  school  offering  work 
through  the  twelfth  grade,  and  by  reason  of  that  fact  are 
sending  their  pupils  to  varrenton,  which  we  further  assume 
is  an  approved  high  school  and  located  in  another  district 
of  the  sane  or  adjoining  county. 

Laws  of  Lissouri,  1935,  Section  16,  page  351,  provides 
that  under  the  above  circumstances,  School  District  B must 
pay  tuition  for  such  pupils. 

Section  16,  supra,  provides: 

"The  board  of  directors  of  each  and 
every  school  district  in  this  state 
that  does  not  maintain  an  approved 
high  school  offering  work  through  the 
twelfth  grade  shall  pay  the  tuition 
of  each  and  every  pupil  resident 
therein  who  has  completed  the  v/ork 
of  the  highest  grade  offered  in  the 
school  or  schools  of  said  district 
and  attends  an  approved  high  school  in 
another  district  of  the  same  or  an  ad- 
joining county,  or  an  approved  high 
school  maintained  in  connection  with 
one  of  the  state  institutions  of  higher 
learning,  where  work  of  one  or  more 
higher  grades  is  offered;  but  the  rate 
of  tuition  paid  shall  not  exceed  the 
per-pupil  cost  of  maintaining  the 
school  attended,  less  a deduction  at 
the  rate  of  fifty  dollars  for  the  en- 
tire term,  which  deduction  shall  be 
added  to  the  equalization  quota  of  the 
district  maintaining  the  school  attended, 
as  calculated  for  the  ensuing  year,  if 
said  district  is  entitled  to  cm  equaliza- 
tion quota;  if  the  district  maintaining 
the  school  attended  is  not  entitled  to 
an  equalization  quota,  then  such  deduc- 
tion shall  be  added  to  the  teacher  quota 
of  said  district,  as  calculated  for  the 
ensuing  year;  but  the  attendance  of  such 
pupils  shall  not  be  counted  in  determin- 
ing the  teaching  units  of  the  school 
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attended;  and  the  cost  of  maintain- 
ing the  school  attended  shall  be  de- 
fined as  the  amount  spent  for  teachers  ' 
wages  end  incidental  purposes.  In  case 
of  any  disagreement  as  to  the  amount  of 
tuition  to  be  paid,  the  facts  shall  be 
submitted  to  the  state  superintendent 
of  schools,  and  his  decision  in  the 
matter  shell  be  final.  Subject  to  the 
limitations  in  this  section,  each  pupil 
shall  be  free  to  attend  the  school  of 
his  or  her  choice;  but  no  school  shall 
be  required  to  admit  any  pupil,  nor 
shall  any  school  be  denied  the  right  to 
collect  tuition  from  a pupil,  parent, 
or  guardian,  if  the  same  is  not  paid  in 
full  as  herein  before  provided.  In  no 
case,  however,  shall  the  amount  collected 
from  a pupil,  parent,  or  guardian  exceed 
the  difference  between  fifty  dollars  and 
the  per-pupil  amount  actually  paid  by  the 
state,  nor  Ehall  the  amount  the  district 
of  the  pupil's  residence  is  required  to 
pay  exceed  the  amount  by  which  the  per- 
pupil  cost  of  maintaining  the  school 
attended  is  greater  than  fifty  dollars. 

If,  for  any  year,  the  amount  collected 
from  a pupil,  parent  or  guardian  exceeds 
the  difference  between  fifty  dollars  and 
tne  per-pupil  amount  actually  j>aid  by 
the  state,  the  excess  shall  be  refunded 
as  soon  as  the  fact  of  an  overcharge  is 
ascertained. " 

In  this  case  A,  who  resides  in  District  B,  is  paying 
taxes  on  property  which  he  owns  in  ~»arrenton. 

Section  9207,  R.  S.  Vo.  1929,  provides: 

"The  board  shall  have  power  to  make  all 
needful  rules  and  regulations  for  the 
organization,  grading  end  government  in 
their  school  district  --  said  rules  to 
take  effect  when  a copy  of  the  same, 
duly  signed  by  order  of  the  board,  is 
deposited  with  the  district  clerk, 
whose  duty  it  shall  be  to  transmit 
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forthwith  a copy  of  the  same  to  the 
teachers  employed  in  the  schools; 
said  rules  uay  be  amended  or  repealed 
in  like  manner.  They  shall  also  have 
the  power  to  suspend  or  expel  a pupil 
for  conduct  tending  to  the  demoraliza- 
tion of  the  school,  after  notice  and 
a hearing  upon  charges  preferred,  and 
may  admit  pupils  not  residents  within 
the  district,  and  prescribe  the  tuition 
fee  to  be  paid  by  the  same:  Provided, 
that  the  following  children,  if  they 
be  unable  to  pay  tuition,  shall  have 
t,*e  privilege  of  attending  school  in 
any  district  in  this  state  in  which 
they  may  have  a permanent  or  temporary 
home:  First,  orphan  children;  second, 
children  bound  as  apprentices;  third, 
children  with  only  one  parent  living, 
and  fourth,  children  ..hose  parents  do 
not  contribute  to  their  support: 

Provided  further , that  any  person  pay- 
ing a school  tax  in  any  other  district 
than  that  in  which  he  resides  shall 
be  entitled  to  send  his  or  her  children 
to  school  in  the  district  in  which  such 
tax  is  paid  and  receive  credit  on  the 
amount  charged  for  tuition  to  the  ex- 
tent of  such  school  tax.” 

The  above  section  permits  a credit  to  A on  the  amount 
charged  for  tuition  to  the  extent  of  such  school  tax  by  virtue 
of  paying  a tax  on  property  in  uarrenton.  Since  District  B 
is  required  under  Section  16,  supra,  to  pay  tuition  for  A’s 
children  who  attend  ..arrenton  High  School,  as  a matter  of 
equity,  the  school  district  should  be  entitled  to  the  credit 
due  a under  Section  9207,  supra. 

The  court  in  the  case  of  Davenport  v.  Timmonds, 

136  S.  it.  349,  157  Mo.  App.  360,  1.  c.  365,  in  discussing 
the  matter  ana  theory  of  the  right  of  subrogation,  said: 

"Subrogation  is  based  on  rules  of 
equity.  It  is  a creation  of  the  law 
whereby  substantial  justice  may  be 
accomplished,  regardless  of  contract 
relation.  In  the  recent  case  of 
Holland  Hanking  Co.  v.  See,  130  3. 

354,  we  had  occasion  to  review'  the 
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authorities  geuerally  on  the  question 
of  subrogation,  and  we  made  the  follow- 
ing quotations: 

" ’Subrogation  is  a doctrine  of  equity 
jurisprudence.  It  does  not  depend 
on  privity  or  contract,  express  or  Im- 
plied, except  in  so  far  as* the  known 
equity  may  be  supposed  to  be  imported 
into  the  transaction.  It  is  a con- 
sequence which  equity  attaches  to 
certain  conditions.  The  parties  may 
not  have  contracted  for  it  either  ex- 
pressly or  by  legal  implication,  but 
if,  in  the  performance  of  that  contract 
v/hich  they  did  make,  certain  conditions 
have  resulted  which  make  it  necessary 
for  equity  to  interpose  its  authority 
in  this  respect  it  will  do  so,  pro- 
vided that  in  so  doing  it  will  violate 
no  law  and  not  alter  the  contract.’ 

"’The  doctrine  of  subrogation  has  kept 
pace  v/ith  the  growth  of  the  equitable 
principles  until  at  the  present  time 
it  exists  in  all  its  pristine  vigor, 
and  is  extended  to  whomsoever  as  a 
matter  of  right  and  good  conscience  it 
should  be  applied. ’ 

"’It  is  treated  as  the  child  of  equity 
and  is  applied  to  secure  a real  and 
essential  justice  regardless  of  form, 
and  independent  of  any  privity  of  con- 
tract, or  consideration  between  the 
parties  affected  by  it.* 

"’The  doctrine  of  subrogation  is  not 
a fixed  and  inflexible  rule  of  law 
and  equity.  It  does  not  owe  its 
origin  to  statute  or  custom.  It  is  a 
creature  of  the  equity  courts,  in- 
vented and  applied  by  them  to  do  justice 
or  prevent  an  injustice  being  done  in 
a particular  case,  and  under  a particu- 
lar state  of  facts  where  the  law  is 
powerless  in  the  premises. ’” 
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Proa  the  foregoing,  we  are  of  the  opinion  that  the 
facts  and  circumstances  in  this  case  make  it  one  to  ..'hich 
the  principle  of  equitable  lien  or  subrogation  is  specially 
applicable,  ana  therefore  school  district  B is  entitled  to 
a credit  on  the  high  school  tuition  for  a’s  children  in  a 
sum  equal  to  the  amount  of  the  school  taxes  paid  by  a in  the 
City  of  .arrenton. 


II. 


In  answer  to  your  second  question,  we  respectfully 
direct  your  attention  to  an  opinion  rendered  you  under  date 
of  October  30,  1934,  a copy  of  which  we  are  enclosing, 
wherein  this  department  held  that  persons  over  twenty  years 
of  age  are  not  entitled  to  gratuitous  instruction.  Hence 
School  District  C may  refuse  to  pay  tuition  for  students 
attending  high  school  at  .arrenton  who  are  over  the  age  of 
twenty  years,  even  though  they  have  as  yet  not  completed 
their  high  school  course.  Eov/ever,  it  is  to  be  noted  in 
the  second  part  of  the  enclosed  opinion  that  if  the  board 
wishes  to  provide  gratuitous  instruction  for  persons  over 
the  age  of  twenty  years,  it  may  do  so  just  so  long  as  it  is 
not  paid  out  of  funds  derived  by  virtue  of  section  6, 
.article  XI,  of  tbe  Constitution  of  Missouri. 


Yours  very  truly. 


lames  L.  Hornhostel, 

Assistant  Attorney  General. 


APPHOY : 


JOHN  wl  HOFFMAN,  Jr., 
(Acting)  Attorney  General. 
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COUNTY  BUDGET  ACT: 


Appropriation  made  to  County  Farm 
Bureau  organizations  should  be 
placed  in  Class  6;  County  Health 
Officer  in  Class  4;  Government 
Relief  Officer  in  Class  6;  Pro- 
bation Officer  in  Class  4;  County 
Highway  Engineer  In  Class  4. 
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December  19, 


.r . K.  L.  Jones 
County  Clerk 
New  Madrid  County 
New  ...adrid,  Missouri 


1935 


Dear  Sir; 


This  Department  is  in  receipt  of  your  letter  re- 
garding questions  which  have  arisen  in  connection  with 
the  County  budget  Act,  Laws  of  Missouri  1933,  page  340, 
Your  letter  is  as  follows: 

"Some  few  days  ago,  one  of  your 
assistants  called  in  our  office 
to  check  our  payments  to  the 
State  Institutions,  and  called 
our  attention  to  the  fact  that 
we  were  possibly  paying  one  or 
two  officers  from  the  wrong 
class  under  the  present  budget 
law, 

"Ihe  offices  in  which  he  par- 
ticularly called  our  attention 
to  were  the  New  Badrid  County 
farm  hireau,  in  which  we  ap- 
propriated the  sum  of  $1,500.00 
for  the  year  1935,  for  the  pur- 
pose of  paying  his  secretary 
and  general  office  expense.  The 
other  was  for  the  New  ..adrid 
County  Health  Unit,  for  which 
we  appropriated  the  sum  of 
$2,550.00,  to  be  used  as  salary 
for  the  physician  in  charge  and 
one  stenographer.  e gained 
the  impression  from  him  that 
these  two  appropriations  should 
be  made  from  class  six. 
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Mr.  R.  L.  Jon ;fi 


"We  would  liko  to  know  If  we  should 
pay  the  above  payments  to  the  New 
.iadrld  County  farm  bureau.  County 
Health  Officer,  Government  Relief 
Office  (postage  and  office  supplies) 
and  Probation  Officer,  (as  appointed 
by  the  Circuit  Judge)  from  the  funds 
of  Class  4,  Salary  £c  Operation,  or 
should  these  non-elective  officers 
be  paid  from  some  other  fund? 

"urfe  understood  from  your  assistant 
that  non-elective  officers  were 
not  entitled  to  pay  from  Salary  4 
Operation.  Would  appreciate  an 
early  reply  before  we  make  up 
our  budget  for  the  year  1936." 


I 


It  has  been  rather  a difficult  question  to  classify 
the  County  farm  bureau  Agent  and  his  secretary,  likewise,  the 
County  Nurse • In  view  of  the  fact  that  under  Section 
12616 , Revised  Statutes  liissouri  1929,  the  County  Court  Is 
authorized  and  empowered  to  appropriate , out  of  the  general  funds 
of  the  county, such  sums  as  it  -ay  deem  proper  for  the  support 
of  county  farm  organizations,  we  came  to  the  conclusion  that 
the  Farm  bureau  Agent  was  not  a county  officer  in  the  sense  as 
used  in  the  statute  relating  to  the  officers,  as  contained  In 
Class  4,  page  341,  and  further,  it  appears  by  Section  12616 
It  Is  discretionary  with  the  county  court  as  to  whether  or  not 
a farm  bureau  agent  sail  be  employed  or  money  for  the  support 
of  county  farm  organizations  rhall  be  appropriated.  Hence, 
the  appropriation  for  County  farm  isureau  Agent  was  placed  in 
Class  6.  A copy  of  an  opinion  to  this  effect  this  office 
rendered  on  April  16,  1935,  to  honorable  C.  H.  Robards,  Pre- 
siding Judge  of  the  County  Court,  Kennett,  uiissouri,  is  here- 
with inclosed. 


II 


Regarding  the  other  officers  which  you  have  mentioned 


V 
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In  your  letter  and  the  question  as  to  whether  or  not 
Class  4 Includes  non-elective  officers,  we  shall  discuss 
each  case  Individually.  Class  4 of  the  County  dudget 
Act,  page  341,  Laws  of  Missouri  1933,  is  as  follows: 

" Hie  county  court  shall  next  set 
aside  the  amount  required  to  pay 
the  salaries  of  all  county  officers 
where  the  some  is  by  law  made  payable 
out  of  the  ordinary  revenue  of  the 
county,  together  with  the  estimated 
amount  necessary  for  the  conduct  of 
the  offices  of  such  officers,  in- 
cluding sta-ps,  stationery,  blanks 
and  other  office  supplies  as  are 
authorized  by  law.  Only  supplies 
for  current  office  use  and  of  an 
expendible  nature  shall  be  in- 
cluded in  this  class,  furniture, 
office  machines  and  equipment  of 
whatever  kind  shall  be  listed 
under  class  six." 


Under  Lection  5,  page  344,  in  the  class  of  expendi- 
tures, Class  4 1 8 as  follows: 

"Pay  or  salaries  of  officers  and 
office  expenses.  List  each 
office  separately  and  the  deputy 
hire  separately." 


In  the  case  of  County  Health  Officer  it  was  formerly 
mandatory  upon  the  county  court  to  appoint  such  officer  at 
the  ..  ebruary  term  of  the  county  court,  as  provided  in  Lection 
9025  Revised  Statutes  Missouri  1929.  Upon  the  failure  of 
the  county  court  to  appoint  what  the  section  designated  as 
State  Commissioner  of  Health,  commonly  known  as  county  ohyslcian, 
the  duty  devolved  upon  the  State  ixsard  of  Health  to  make  such 
appointment,  the  compensation  and  expenses  of  the  county 
physician  being  paid  out  of  the  county  treasury  of  the  county. 

fhe  legislature  amended  said  section  In  Laws  of 
.lssouri  1933,  page  271,  and  now  said  section  reads  as  follows: 


"At  the  first  regular  February  terra 
of  the  county  court  in  each  county 
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of  the  State  after  this  article 
becomes  effective  and  at  the 
regular  February  term  of  said 
county  court  every  year  there- 
after, said  court  may  appoint 
a reputable  physician,  as  a 
Deputy  State  commissi  oner  of 
health  for  a term  of  one  year. 

In  case  of  a vacancy  in  the 
office  of  the  Deputy  State  Com- 
missioner of  Health  of  the  county, 
the  county  court  may  at  Its  next 
regular  term  of  court  appoint  a 
reputable  physician  for  the  un- 
explred  term,  Hut  the  power  of 
deciding  whether  or  not  such  a 
deputy  state  health  commissioner 
will  be  appointed  shall  be  vested 
in  the  coun ty  court.  If  a county 
court  of  any  county  decides  to 
appoint  a deputy  health  commis- 
sioner, as  empowered  In  this  act. 
It  shall  agree  with  said  commis- 
sioner as  to  the  compDnsatlon  and 
expenses  to  be  paid  for  such 
services  which  amount  shall  be 
paid  out  of  the  county  treasury 
of  the  county." 


You  will  note  that  by  the  terms  of  the  amended 
section  the  county  court  appears  to  have  the  power  to  use 
Its  own  discretion  In  regard  to  the  appointment  of  a county 
physician;  hence.  It  would  appear  that  the  county  physician 
would  be  In  the  same  category  of  the  appropriation  made  for 
the  farm  bureau  and  funds  would  be  taken  from  Class  6. 
However,  we  are  of  the  opinion  that  the  county  physician 
Is  a county  officer,  and,  as  the  terms  of  the  budget  act 
placed  the  Imperative  duty,  page  341,  at  the  regular 
February  term  of  the  county  court,  to  prepare  and  enter  of 
record  and  file  with  the  county  treasurer  and  State  Auditor 
a budget  of  the  estimated  receipts  and  expenditures  for  the 
year  beginning  January  1 and  endln  December  31,  the  appoint- 
ment of  the  county  physician  is  for  one  year,  whereas,  the 
appropriation  for  the  county  farm  bureas  is  for  three  years; 
hence  the  county  court  can  fix  the  compensation  of  the  county 
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physician  at  the  time  It  -nakes  the  appointment  and  at 
the  time  the  budget  is  prepared  for  the  fiscal  year. 
Therefore,  we  are  of  the  opinion  that  the  class  of  officers 
mentioned  in  Class  4 includes  the  county  physician,  even 
though  he  be  a non-elective  officer.  For  your  informa- 
tion, we  have  also  construed  Class  4 to  include  the  salary 
of  the  county  highway  engineer. 

With  reference  to  the  Government  relief  office 
(postage  and  office  supplies),  we  are  of  the  opinion  such 
officer  is  not  a county  officer,  either  elective  or  non- 
elective, and  hence,  any  appropriation  of  funds  should 
come  from  Class  6. 

With  reference  to  the  probation  officer,  under 
Section  14144, Revised  Statutes  Missouri  1929,  it  is  the 
duty  of  the  Circuit  Judge  of  the  Juvenile  Court  to  appoint 
a probation  officer  to  serve  during  the  pleasure  of  the 

court . 


In  the  case  of  Hastings  v.  County  314  ^o.  144,  it 
was  hold  that  the  probation  officer  was  a county  and  public 
officer,  hence,  we  are  of  the  opinion  that  the  salary  of  the 
probation  officer  should  be  Included  In  th8  budget  under  Class 
4,  even  though  he  be  a non-elective  officer.  Thera  has 

been  considerable  discussion  as  to  whether  or  not  Class  4 
of  the  oudget  Act  refers  solely  to  elective  officers. 

But  for  the  reason  that  Class  4 contains  the  provision  :,made 
payable  out  of  the  ordinary  revenue  of  the  county,1’  we  are 
of  the  opinion  that  said  class  may  include  non-elective 
officers  as  well  as  elective  officers,  the  statutes  governing 
the  appointment  and  the  manner  In  which  said  appointed  officers 
are  paid  will  determine , in  most  instances.  Therefore,  as 
to  whether  or  not  each  appointive  officer  Is  to  be  placed  In 
Class  4 or  Class  6 will  have  to  be  determined  by  the  incidents 
of  the  office.  * 

Respectfully  submitted. 


OLLIVER  W.  NOL  i-H 

Assistant  Attorney  General 

APPROVED: 


JOfaR  /i.  H0FK.1AN,  4r. 

(Acting)  Attorney  General 
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IN  RE:  HOUSE  BILL  NO,  74.  Relating  to  placing  of  employees 

under  the  provisions  of  the  Workmen's 
Compensation  Aot,  in  oonfliot  with 
Section  44a  of  Article  IV.  Missouri 
Constitution. 

*-'1 

February  4,  1935. 


Honorable  E.  J.  Keating 
Fifty-Eighth  General  Assembly 
House  of  Representatives 
Jefferson  City,  Missouri 


Dear  Sir: 


FILED 


m wish  to  acknowledge  your  letter  of  January 
25th,  wherein  you  state  as  follows: 

"I  have  been  appointed  Chairman  of 
a sub-committee  of  the  Judiciary 
Committee  of  the  House  to  write  a 
oo  molt tee  substitute  for  House  Bill 
No.  74  relating  to  placing  the  em- 
ployees of  the  State  Highways  Com- 
missions under  the  provisions  of  the 
Aorkaap's  Compensation  Act.  I feel 
that  this  bill  is  probably  in  con- 
flict with  Section  44a,  Article  4 
of  the  Gonstltution  in  that  the  pay- 
ments will  be  from  funds  of  the 
Highway  Department.  The  sub- com- 
mittee will  appreciate  it  very 
much  if  you  will  give  us  an  opinion 
as  to  the  constitutionality  of  this 
proposed  act  and  any  suggestions  you 
will  make  will  be  deeply  appreciated." 


House  Bill  No.  74  of  the  Fifty-Eighth  General  As- 
sembly provides: 

"Section  1.  That  Article  13.  Chan- 
ter 42,  Revised  Statutes  of  Missouri, 

1939,  be  and  the  same  is  hereby  amend- 
ed by  adding  a new  section  thereto  to 
be  known  as  Seotion  8104a  and  to  read 
as  follows: 
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"Section  8104a.  ./hen  the  State 
Highway  Commission  shall  under- 
take the  construction  of  mainte- 
nance, under  Its  own  direction 
and  supervision,  of  any  road, 
culvert  or  bridge  or  any  part 
thereof  as  provided  In  this  Ar- 
ticle, it  shall  be  liable  for 
injuries  suffered  by  laborers 
and  foremen  incurred  in  such  con- 
struction or  maintenance  and  the 
amount  of  such  liability  shall 
be  determined  as  provided  in  the 
Workmen* s Compensation  Law  and 
shall  be  paid  out  of  the  funds 
under  the  control  of  said  Commis- 
sion as  salaries  and  wages  are 
paid,  and  auoh  compensation  shall 
be  deemed  a part  of  the  salary 
or  wage  of  the  person  so  injured." 


Seotion  44r.  of  Article  IV  of  the  Missouri  Constitution 
providing  for  a state  highway  system  provides  in  part  thus: 

"The  said  bonds  and  the  interest 
that  will  accrue  thereon  shall 
be  paid  out  of  a fund  to  be  pro-** 
vided  by  the  levy  and  oolleotion 
of  a direct  annual  tax  upon  all 
taxable  property  in  the  State. 

All  state  motor  vehicle  registra- 
tion fees,  license  taxes  or  taxes 
authorized  by  law  on  motor  vehicles 
(except  the  property  tax  on  motor 
vehioles  and  state  license  fees  or 
taxes  on  motor  vehicle  common  car- 
riers) and  also  all  state  taxes  on 
the  sale  or  use  of  motor  vehicle 
fuels  authorized  by  law,  lees  the 
expense  of  the  collection  of  such 
registration  fees  and  license  tax- 
es on  motor  vehicles  and  taxes  on 
the  sale  or  use  of  motor  vehicle 
fuels  and  less  also  the  cost  of 
maintaining  the  State  Highway  De- 
partment and  the  State  Highway  Com- 
mission and  the  cost  of  administer- 
ing and  enforcing  any  state  motor 
vehicle  law  or  traffic  regulation 
shall,  after  the  issuance  of  any 


Hon.  E.  J.  Keating 


-3- 


2/4/35 


of  said  bonds  and  so  long  as  any 
of  said  bonds  herein  authorized  re- 
main unpaid,  be  and  stand  appropria- 
ted without  legislative  action,  to 
the  payment  of  the  prinoioal  and  in- 
terest of  the  said  bonds  and  for  that 
purpose  shall  be  credited  to  the  State 
Road  Bond  Interest  and  Sinking  Fund 
provided  by  lav.  If  in  any  year  there 
should  be  any  balance  in  the  State 
Road  Bond  Interest  and  Sinking  Fund 
beyond  the  requirements  of  the  next 
succeeding  calendar  year  for  Interest 
and  sinking  fund  of  the  said  bonds, 
suoh  balance  shall  be  transferred  and 
credited  to  the  State  Road  Fund  to  be 
administered  and  exo ended  under  the 
direction  and  supervision  of  the  State 
Highway  Commission  for  the  following 
purooses:  to  complete  4nd  widen  or 
otherwise  improve,  and  maintain  the 
state  system  of  primary  and  secondary 
highways  as  designated  and  laid  out 
under  existing  law;  to  reimburse  the 
various  counties  and  political  or  civil 
subdivisions  (including  road  districts) 
of  the  State  for  money  expended  by  them 
in  the  construction  or  acquisition  of 
roads  and  bridges  now  or  hereafter  taken 
over  by  the  State  as  permanent  parts  of 
the  state  highway  system  to  the  extent 
of  the  value  to  the  State  of  such  roads 
and  bridges  at  the  time  taken  over,  not 
exceeding  in  any  case  the  amount  expend- 
ed by  such  counties  or  subdivisions  in 
the  construction  or  acquisition  of  such 
roads  and  bridges;  to  construct  and  main- 
tain other  state  highways  and  bridges, 
and  to  widen  or  otherwise  improve  exist- 
ing state  highways  and  bridges  in  the  con- 
gested traffic  areas  adjaoent  to  the  cities 
of  St.  Louis  and  Kansas  City;  to  looate, 
establish,  acquire,  construct,  ^nd  maintain, 
as  hereinafter  provided,  supplementary  state 
highways  and  bridges  in  each  oounty  of  the 
State,  in  addition  to  those  state  highways 
and  bridges  designated  and  laid  out  under 
existing  law,  and  to  acquire  .^texiale  there- 
for, and  for  suoh  other  purposes  ,and  con- 
tingencies relating  and  appertaining  to  the 
construction  and  maintenance  of  suoh  high- 
ways and  bridges  as  the  State  Highway  Com- 
mission may  deem  proper. 
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"After  the  principal  and  interest  of 
all  of  said  bonds  shall  have  been  paid, 
all  state  motor  vehicle  registration 
fees,  license  fees  or  taxes,  authorised 
by  law,  on  motor  vehicles  (except  the 
property  tax  on  motor  vehicles  and  state 
license  fees  or  taxes  on  motor  vehicle 
common  carriers)  and  also  all  state  taxes 
on  the  sale  or  use  of  motor  vehiole  fuels, 
authorized  by  lav,  less  the  expense  of 
the  collection  of  such  registration  fees 
and  license  taxes  on  motor  vehicles  and 
taxes  on  the  sale  or  use  of  motor  vehiole 
fuels  and  less  also  the  cost  of  maintain- 
ing the  State  Highway  Denar tment  and  the 
State  Highway  C -amission  and  the  cost 
of  administering  and  enforcing  any  state 
aotor  vehiole  law  or  traffic  regulation 
shs.ll  be  and  stand  appropriated  without 
legislative  action  to  the  State  Road  rund, 
to  be  administered  and  expended  under  the 
direction  and  eu  ervlslon  of  the  State 
Highway  Commission  for  the  purposes  and 
in  the  manner  hereinbefore  set  forth." 


The  following  question  presents  itself:  Whether  the 
General  Assembly,  by  virtue  of  Seotlon  44a  of  Article  IV 
of  the  Missouri  Constitution,  nay  diotate  to  the  State  High- 
way Commission  as  to  the  manner  in  which  the  funds  are  to 
be  spent? 


It  will  be  noted  from  a reading  of  Section  44a  of 
Article  IV  of  the  Missouri  Constitution,  supra,  that  the 
prooeeds  of  the  sale  of  the  bonds  therein  authorized  are 
to  be  expended  under  the  direction  and  supervision  of  the 
State  Highway  Commission;  and  it  follows  with  the  purposes 
that  the  money  may  be  expended  for. 

"The  nrooeeds  of  the  sale  ••••  of 
additional  bonds  herein  authorized 
shall  be  expended  unaer  the  direction 

&£  the  SjMe  gjgfepg 
Jo.Tiiisplon  Tor  tne  following  purpose 

i i ^ 


see: 


"••••  be  and  stand  appropriated  with- 
out legislative  notion,  to  the  payment 
of  the  orlnoloal  and  Interest  of  said 
oonas  and  for  that  purpose  shall  be 
credited  to  the  3tate  Road  Bond  Interest 
and  Sinking  Fund  provided  by  law.  If 
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in  any  year  there  should  be  any  bal- 
ance in  the  9t&te  Road  Dona  Interest 
and  Sinking  Fund  beyond  the  requi re- 
sents of  the  next  succeeding  calendar 
year  for  interest  and  sinking  fund  be- 
yond the  requirements  of  the  next  suc- 
ceeding calendar  for  interest  and  sink- 
ing fund  of  the  said  bonds,  such  balance 
shall  be  transferred  and  credited  to  the 
State  Road  Fund  to.  be  administered  and 
expended  under  the  direction  and  super- 
vision of  the  State  Highway  Oomalssion 
for  the  following  purposes:  *••• 

■After  the  principal  and  interest  of 
all  of  said  bonds  shall  have  been  paid 
••••  shall  be  and  stand  appropriated 
without  legislative  action  to  the  State 
Road  Fund,  to  be  administered  and  ex- 
HfiMsd  under,  tp  direction  end  suaer- 
vlsion  of  the  State  Highway  Commission 
and  in  the  -manner  hereinbefore  set 
forth.  •••*• 

■Said  supplementary  state  highways  to 
be  constructed  or  improved  and  main- 
tained in  each  of  the  counties  of  the 
State  shall  be  selected  by  mutual  agree- 
ment of  the  sTate  Highway  Ooanlsslon. 
and  t!Te  off i'claTs  of  aucn  oouniles  or 
political  or  civil  subdivisions  ••••. 

■•**•  the  State  Highly  xilaaion  is 
hereby  authorized  r.nd  empowered  to  lo- 
oate,  construct,  and  maintain  from  the 
funds  herein  provided  for  construction 
of  primary  and  secondary  highways  and 
from  the  3tate  Road  Fund  ••••  and  from 
such  fu.tds  the  Jtate  Highway  Commission 
is  hereby  also  authorized  and  empowered 
to  locate,  oonstruot,  and  maintain  high- 
ways and  bridges  in  state  parks,  ****** 

■All  the  highways  and  bridges  to  be  con- 
structed and  Improved  with  the  funds  here- 
in provided,  shall  be  constructed,  im- 
proved and  maintained  uncer  thr  direction 
and  supervision  of  the  State  Highway  Com- 
mission 
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•If,  at  any  tine  the  State  Highway 
0o:nsil»3lon  shouldfinq  that  tne  nro— 
oeeds  from  the  fees,  •••  hereinabove 
provided,  will  not  be  sufficient  to 
o&y  all  exoensee  herein  authorised 

MM 

• 

•The  refining  fifteen  million  dol- 
lars of  bonds  herein  authorised  shall 
never  be  issued  until,  in  the  opinion 
of  the  State  Highway  Commission  »•*  + . 


The  above  seotlons  are  set  out  for  the  purpose  of  showing 
that  the  constitutional  amendment  authorises  the  expenditure 
of  funds  under  the  direction  and  supervision  of  the  State  High- 
way Commission,  and  sets  out  the  specific  purposes  for  v/hlcn 
the  proceeds  of  the  bonds""eEall  be;  expended.  under  its  pro- 
visions it  is  clearly  evident  ihat  the  people  of  Missouri  did 
not  Intend  the  General  Assembly  to  dictate  to  the  State  High- 
way Commission  as  to  the  manner  in  which  the  proceeds  are  to 
be  scent.  The  program  of  the  State  Highway  Depart  ent  in- 
volved the  expenditure  of  millions  of  dollars,  and  they  made 
certain  that  the  work  would  not  be  hampered  by  naming  the 
body  under  whose  directions,  and  the  specific  purposes  for 
whioh,  the  proceeds  of  the  bonds  were  to  be  expended. 


The  Court  in  the  oase  of  State  v.  Thompson.  19  3.W.  (2d) 
(Mo.)  642,  1.  c.  647.648,  bears  out  the  above  contention  in 
the  following  language: 


•The  oourt  will  take  cognisance  of 
the  fact  that  the  State  Highway  De- 
partment is  one  of  the  largest,  if 
not  the  largest,  department  operat- 
ing under  the  State  government  at 
this  time.  The  work  of  the  Depart- 
ment probably  has  a more  direct  con- 
tact with  every  seotion  of  this  state 
than  any  other  department  of  govern- 
ment. The  importance  of  its  work  in 
the  construction  of  highways  and 
bridges  throughout  the  State,  and 
the  magnitude  of  its  responsibilities 
will  be  recognized  at  once.  Its  pro- 
gram involves  the  expenditure  of  mil- 
lions of  dollars  and  the  employment 
of  thousands  of  skilled  and  unskilled 
laborers,  in  addition  to  its  extensive 
staff  of  engineers  and  other  emoloyees. 
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The  necessity  fox  keeping  the  de- 
partment supplied  with  funds  with 
which  to  oaxry  on  its  work,  readi- 
ly suggests  itself.  Any  oessatlon, 
even  though  it  be  termor  ary,  night 
disrupt  a thoroughly  organized, 
trained  and  effioient  organization. 
The  lack  of  funds  would  of  neces- 
sity oo  ipel  the  disintegration  of 
the  Highway  Department's  organiza- 
tion, and,  as  well,  would  prevent 
the  asking  of  further  oontraots 
for  the  doing  of  other  and  addition- 
al work  until  such  time  as  funds 
therefor  might  become  available. 
These  arguments  were  all  made  and 
considered  in  the  campaign  which 
resulted  in  the  constitutional 
amendment  known  as  Proposition  Ho. 

3.  It  was  for  the  very  purpose  of 
preventing  the  occurrence  of  any 
lapse  in  activities  of  the  Highway 
Department  that  the  people  of  Mis- 
souri authorized  this  amendment 
to  the  Constitution." 


From  the  foregoing,  we  are  of  the  opinion  that  House 
Bill  Mo.  74,  supra,  relating  to  the  plaolng  of  employees 
of  the  8tate  Highway  Commission  under  the  provisions  of 
the  Workmen's  Compensation  Act,  is  olearly  In  conflict  with 
9ectlon  44a  of  Article  IV  of  the  Constitution  in  that  it 
dictates  to  the  Stats  Highway  Commission  the  manner  and 
purposes  for  which  its  fund?  are  to  be  cnent. 


This  opinion  is  not  to  be  construed  as  holding  that 
under  the  provisions  of  3eetion  44a  of  Article  IT  of  the 
Missouri  Constitution,  the  State  Highway  Commission  cannot 
eleot  to  become  an  employer  within  the  terms  of  the  Work- 
men's Compensation  Aot  and  use  the  funds  at  its  command  for 
such  purposes,  and  suoh  question  is  not  before  us  for  con- 
sideration. The  only  question  before  us  Is  whether  House  Bill 
Mo.  74,  supra,  is  in  conflict  with  Section  44a  of  Article  IT 
of  the  Missouri  Constitution,  and  we  are  of  such  opinion. 

Respectfully  submitted, 


approted:  wk.  orr  sawyers. 

Assistant  Attorney-General. 

ROY  McKttTRtte. 

Attorney-General . 
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Limitation  on  special  road  district 
incorporated  under  Article  9,  Chapter 
42,  R.  S.  Missouri,  1929,  in  incurring 
indebtedness. 

■Z’-2o 


February  7,  1935. 


r.  C.  A.  3'arop, 
roeeouting  Attorney, 
'ontgomery  County, 
'ontgornery  City,  o. 


Dear  ir: 


A request  for  an  opinion  has  been  received  from 
you  under  date  of  ecember  28th,  1934,  such  request  being 
in  the  following  terns: 

”1  have  a letter  from  the  secretary  of  the 
Jonosburg  Special  Road  District,  Board  of 
Road  Co  stisaioners,  stating  that  he  had 
written  your  department  for  an  opinion  rela- 
tive to  the  Comal a a loners  of  the  District 
purchasing  c tractor  end  obligating  the  ois- 
trict  for  the  payment  of  same,  and  that  you 
advised  him  to  hav'-  me  write  for  the  opinion. 

It  is  my  understanding  of  the  law  that  the 
only  provision*  for  a Board  of  Commissioners 
to  place  an  indebtedness  against  a district 
is  by  a bond  issue,  to  be  voted  upon  by  the 
voters.  However,  I have  advised  them  that 
it  is  not  unusual  for  a 2oard  of  Commission- 
ers to  horror/  money  for  a legitimate  purpose, 
such  ae  the  purchasing  of  a tractor  which  is 
needed,  but  that  it  vould  not  relieve  them 
fro">  personal  liability  on  the  note,  in  case 
serious  opposition  to  thet  action  was  taken 
by  the  taxpayers  of  the  district.  I would 
like  to  have  your  opinion  on  that  question 
so  I can  advise  them  of  seme  on  this  question, 
about  them  obligating  the  district  for  n new 
tractor,  when  they  o not  hsve  the  money  to 
pay  for  it.” 

e believe  th&t  the  answer  to  your  question  la 
found  in  R.  S.  Missouri,  1929,  .'Section  8053,  which  provides 
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however,  th*t  thin  aha-.l  not  prevent  the  In- 
curring of  Indebtedness  under  bond  issue  ee 
is  or  mcy  be  provided  by  1 m," 


There  have  been  no  cases  decided  construing  this  section,  sad 
we  believe  that  Its  Icnguage  is  sufficiently  cleer  to  show 
the  statutory  Halts  of  lode'  tedness  which  can  be  incurred  by 
eeelal  roed  districts  incorporated  under  article  8 of  Chapter 
4t  of  the  1529  statutes,  in  such  article  the  sources  of  funds 
for  such  districts  ore  set  out,  including  proceeds  from  the 
sale  of  roperty  of  the  district  (Seetlon  6037),  proceed*  of  ccr 
tain  licenses  (3eotlon  6041),  taxes  for  roed  purposes  (Section 
£042),  poll  taxes  (Sections  3043  et  seq.),  end  ssonay  refunded  by 
the  :-tate  Highway  Conaiselon  (Section  SOdO ),/  There  can  be  no 
doubt  that  the  Board  of  Commissioner#  would  have  the  right  to 
bay  ft  troctor,  if  the  money  vere  available,  as  .action  UOZZ  au- 
thorises such  Board  to  "buy  * * * ell  kinds  of  motor  power,  and 
all  things  needful  to  carry  on  suofc  road  work",  but  aeetion  6053 
above  quoted.  Units  the  indebtedness  which  such  Hoard  may  in- 
cur in  eny  one  year  to  tho  inoome  and  revenue  provided  for  such 
year,  although  such  scot ion  docs  not  require  such  aonoy  to  be  on 
hand  at  the  tie#  of  ineurrlng  an  indebtedness,  if  such  money  Is 
provided  in  the  Income  and  revenue  for  that  year. 

In  conclusion  it  is  cur  opinion  that  t special  road 
district  incorporate  under  H,  S,  Missouri,  182#,  Chapter  42, 
Article  6,  has  no  author! ty, through  it#  Board  of  Ccmnlrs loners , 
to  Incur  indebtedness  in  any  one  year,  aside  fro-?  bonded  indebt- 
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cdnesa,  exceeding  the  i* come  and  revenue  provided  for  such 
Tear,  end  that  the  aeabers  of  such  Board  would  be  legally 
responsible  for  violating  Section  8053,  which  ao  provides. 


Very  truly  your®, 


APlROViiD: 


D’  AHD  li.  MI  LUSH 

Assistant  Attorney  General 


P.CY  liCKITTTtlCK 

Attorney  General 


LICENSES: 


Justices  of  the  Peace  and  Police  Judges  have 
no  jurisdiction  to  revoke  or  cancel  State 
automobile  licenses  or  to  stay  execution  of 
punishment  conditioned  on  good  behavior. 


May  3,  1935. 


Honorable  Ldgar  J.  Keating 
House  of  Representatives 
Jefferson  City,  Missouri 


Dear  Sir* 


Your  letter  of  May  1,  1935,  requesting  an  ooinion 
of  this  office  is  as  follows: 

"A  conference  committee  of  the  House 
and  Senate  meeting  to  consider  per- 
fected committee  substitute  for  sen- 
ate till  163  permitting  munlcloal- 
4ties  generally  to  enact  driver  s' 
license  laws  and  charge  a fee  for  the 
licenses,  respectfully  request  that 
you  render  them  an  ODinlon  on  the 
following  questions: 

"l«  Are  the  oolice  judges  and  justices 
of  the  peace  of  Missouri  authorized  to 
grant  stay  of  execution  upon  condition 
that  the  accused  refrain  from  driving 
hi3  automobile  for  a certain  soeeified 
time? 


"2.  Have  they  the  power  to  revoke  or 
cancel  the  state  automobile  license 
for  violation  of  the  driving  ordinances 
or  statutes? 


"The  committee  desires  to  have  a meet- 
ing on  this  matter  at  1:30  p.  m.  to-  • 
morrow,  May  2,  and  would  an  Dree  late  an 
ODinlon  in  time  to  discuss  the  same 
at  that  meeting." 

The  Missouri  Consitution,  Article  VI,  Section  37, 
or  ov  ides : 


"In  each  county  there  Mhallbe  ap- 
Dolnted,  or  elected,  as  many  Justices 
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of  the  peace  as  the  public  good 
may  require,  vhoae  powers,  duties 
and  duration  In  office  shall  be 
regulated  by  law." 

In  the  case  of  Brownfield  v.  Thompson,  96  Mo.  Anp. 

340,  1.  c.  342,  the  Appellate  Court  saldt 

"A  justice's  court  Is  not  only  a 
court  of  limited  Juriddictlon, 
but  Its  powers  are  limited  within 
Its  jurisdiction.  It  cm  only  do 
such  things  where  It  has  jurlsdlc 
tlon  as  the  Legislature  has  pro- 
vided It  may.  The  manner  of  exer- 
cising Its  Jurisdiction  is  limited 
by  the  same  law  that  created  it.* 

* * * The  Legislature  has  defined 
the  jurisdiction  of  Justices  of  the 
peace  and  has  provided  ih  a very 
careful  and  specific  manner  their 
duties  and  their  mode  of  procedure." 


CONCLUSIOM. 

It  Is  the  opinion  of  this  office  that  a Justice's 
Court  is  a court  of  limited  Jurisdiction,  and  that  Its 
powers  are  even  limited  within  its  Jurisdiction.  A 
justice  of  the  Peace  has  no  power  beyond  the  Constitu- 
tion and  Statutes  and  Is  limited  In  power  to  act  only 
within  the  Constitution  md  Statutes.  Except  for  powers 
expressly  allowed  or  necessarily  Implied  from  the  Con- 
stitution and  Statutes,  he  has  no  other  authority  upon 
which  to  Justify  his  acts.  Any  act  beyond  hla  authority 
to  act  Is  void. 

The  powers  of  a municipal  police  judge  are  even  more 
limited  than  those  of  a justice  of  the  peace. 

We  find  no  constitutional  or  statutory  provision 
authorising  Justices  of  the  peace  or  police  Judges  in 
Missouri  to  grant  stays  of  execution  conditioned  "that 
the  accused  refrain  from  driving  his  automobile  for  a 
certain  specified  time."  At  the  present  time  such  an 
order  would  be  beyond  the  Jurisdiction  of  a Justice  of 
the  Peace  or  Police  Judge  and  void. 
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We  find  no  constitutional  or  statutory  nrovision 
giving  Justices  of  the  peace  or  police  Judges  power  to 
revoke  or  cancel  a State  Automobile  license  for  vio- 
lation of  any  municipal  drivers'  ordinance  or  any  Statute 
authorizing  said  ordinance*  At  the  present  time  a can- 
cellation of  State  automobile  licence  by  a Justice  of 
the  Peace  or  Police  Judge  would  b e void* 

These  officers  are  creaturesof  the  Statutes.  For 
these  officers  to  have  such  power  the  Legislature  must 
give  it  to  them  or  it  must  delegate  the  right  to  cities 
to  give  it  to  them  through  ordinances* 

Nothing  in  the  present  existing  law  or  in  Committee 
Substituted  to  Senate  Bill  163  gives  Justices  or  police 
judges  the  powers  inquired  about* 


Respectfully  submitted 


WM.  ORR  SAWYERS 

Assistant  Attorney  General* 


APPROVED: 


RCflT  ifcKITTRICK 
Attorney  General. 
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INTOXICATING  LIQUOR:  Corporations  shall  employ  rcsidsnt  manager • 

for  their  various  places  of  business  with 
the  proper  qualifications  as  provided  in 
Seotion  27  of  the  Liquor  Control  Aot. 

. bUJUs  v-.  /r73  S.uJ.  *■  £77 

June  25,  1935. 


Hon.  Roy  L.  Kay 
Prosecuting  Attorney 
Moniteau  County 
California,  Missouri 


Dear  3ir: 


This  will  acknowledge  your  request  for  an  opinion 
which  reads  as  follows: 

’’Section  number  27  of  the  Mew  Liquor 
aw,  of  Senate  Bill  number  30,  uses 
he  following  language  'Unless  the 
managing  Officer  of  such  Corporation 
is  of  good  aoral  character,  and  a 
qualified  voter  and  taxpaying  citizen 
of  the  county,  oity  or  Village.'  Dose 
the  language  prohibit  corporations 
froa  hiring  resident  citizens  as  Managers 
of  the  place  of  ousiness  and  in  engag- 
ing in  the  sale  of  Paokage  of  Liquors 
in  Paokages?  Was  the  law  designed  to 
confine  corporations  in  the  sale  of  Li- 
quors to  the  olaoe  of  residence  of  the 
President  of  the  Corporation,  or  was 
it  intended  to  allow  corporations  to 
hire  managers,  resident  of  the  oounty 
ox  oity  and  allow  corporations  to  sell 
liquors  in  the  package  at  their  several 
places  of  business,  say  in  as  many 
cltias  and  counties  as  the  corporation 
has  plaoes  of  businass.  " 


Section  27  of  the  Liquor  Control  Aot  provides  in 

part : 

■•••*,  nor  shall  any  corporation  be 
granted  a license  hereunder  unless 
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the  managing  offloer  of  such  comora- 
tion  la  of  good  moral  character  and 
a qualified  legal  voter  and  taxpaying 
oltisen  of  the  oounty,  town,  city  or 
Tillage;  ••••*. 


It  is  evident  therefore  that  no  corporation 
shall  he  granted  a license  to  engage  in  the  sale  of  intoxi- 
cating liquor  unless  the  man? ging  officer  of  said  corpora- 
tion he  of  good  moral  character,  a qualified  voter  and  a 
taxpaying  citizen  of  the  county,  town,  city  or  village.  In 


our  opinion,  the  intent  of  the  Legl 
that  if  corporations  were  oonduotii 
business  looated  in  various  cities 
the  managers  of  the  respective  pla 
qualified  as  provided  in  Section  7 
has  its  principal  offio*  * 
of  business  in  another 
latter  oity  the  rmnag 
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ature  was  tc  the  effeot 
branches  or  plaoee  of 
• within  the  city,  that 
' of  business  must  be 
supra.  If  a oompany 
and  conducts  a plaoe 
? opinion  that  in  the 
is  must  be  of  a good 
voter  and  a taxpaying 
it  would  not  be  oer- 
nrincinal  plaoe  of 
in  its  employ  from 
•tslness  in  another  city 
were  properly  qualified. 


It  is  our  opinion  that  it  was  not  the  Intent  of 
the  Legislature  to  reetriot  corporations  in  the  sale  of  in- 
toxicating liquors  in  the  original  paokage  in  any  particular 
oity.  We  therefore  are  of  the  further  opinion  that  the  lan- 
guage of  the  above  statute  would  in  effeot  be  mandatory  that 
corporations  employ  resident  managers  of  the  proper  quali- 
fications as  provided  in  the  Aot. 


Tory  truly  yours. 


approved: 


0.  STONE 

t Attorney-General. 


7mi  "SV  rarflOTT  7r" 

(Acting)  Attorney-General. 
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INTOXICATING  LIQUORS:  Licensees  under  a Liquor  Control 

Act  cannot  form  8 co-oartnership 
with  others  and  operate  under  a 
license  issi 

> *1 

July  22,  1935. 


Honorable  Roy  L.  Kay 
Prosecuting  Attorney 
California,  Missouri 

Dear  Sir* 

This  will  acknowledge  receipt  of  your  request  for 
an  opinion,  which  reads  as  follows: 

"I  would  like  to  have  your  opin- 
ion on  the  following  state  of  facts. 

'A'  obtains  a license  from  the 
state,  county  and  city  to  sell  5 % 
b<“er.  Later  and  during  the  term 
covered  by  his  license,  ’A*  forms 
a partnership  with  others,  who  do 
not  have  a license  and  the  partner- 
ship continues  in  the  business  of 
selling  5%  beer  on  the  license  ob- 
tained by  'A. 1 Has  the  new  part- 
nership as  such  a legal  right  to 
continue  to  sell  5%  beer  on  the 
license  issued  to  'A? ' 

"Section  16  of  the  new  liquor  laws 
of  the  state  reads  as  follows; 

'No  license  issued  under  this  act 
shall  be  transferable  or  assign- 
able.' " 

It  is  our  opinion  that  Section  16  of  the  Llouor 
Control  Act,  which  you  have  above  mentioned  is  Inaooll- 
cable  as  aoolied  to  your  hynotheais. 

Your  attention  is  directed  to  Section  21  of  the 
Liquor  Control  act,  which  provides  in  part  as  follows* 

"No  person,  partnership,  asaoci- 
atTon  of  persons  or  corporation 
shall  manufacture  or  distill  in- 


ued  to  one  of  partners. 
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toxlcatlng  liquor  within  this 
state,  and  no  person,  partnership, 
association  of  persons  or  corpora- 
tion shall  sell  or  p lve  away,  or 
offer  for  ^ele.  at  wholesale  or 
retail#  nor  stall  any  person,  part- 
nership, association  of  persons  or 
corporation  blend  intoxicating  liquor. 
nor  shall  any  person,  partnership, 
association  of  persons  or  corpora- 
tion, who  shall  import  intoxicating 
liquor  into  this  state,  offer  same 
for  sale  without  first  procuring,  £ 
license  therefor  from  the  lupervlTor 
of  Llouor  Control# 

From  a careful  perusal  of  the  above  section  you  will 
note  that  a partnership  is  orohlblted  from  engaging  in 
the  sale  of  intoxicating  liquors  without  obtaining  a 
license  therefor#  The  license  issued  to  "A"  in  your 
hypothetical  question  would  be  inoperative,  inasmuch  as 
there  has  been  a change  of  condition  in  the  licensee, 
that  is,  the  licensee  has  formed  a partnership  with 
others  who  are  engaged  in  the  sale  of  intoxicating 
liquors  under  a license  Issued  to  "A".  Therefore,  the 
partnership  would  have  to  obtain  a license* 

Your  attention  is  further  directed  to  Section  43-a 
of  the  Liquor  Control  Act,  which  provides  as  follows! 

"The  term  'person'  as  used  in  this 
Act  shall  mean  and  include  any  in- 
dividual, association.  Joint  stock 
company,  syndicate,  co-partnership, 
corporation,  receiver,  trustee,  con- 
servator, or  other  officer  appointed 
by  any  State  or  Federal  Court#" 

It  is  the  opinion  of  this  Department  that  the  partner- 
ship above  mentioned  has  no  legal  right  to  engage  in  the 
sale  of  intoxicating  liquors  without  obtaining  a license, 
further  that  such  partnership  is  liable  to  prosecution 
under  the  provisions  of  Section  43-a  supra* 


Respectfully  submitted 

APPROVED: 


ROY  McKITTKICK 
Attorney  General 
RCSsH 


RUSSELL  C.  STORE 

Assistant  Attorney 
General# 


PUBLICATION— TAX 


...  - ...  ~ . ..  • 

: Interpretation  of  the  Law  of  1935,  page 

403,  Section  9952b,  relating  to  publication 
of  delinquent  tax  list. 


October  9,  1955. 


Honorable  C.  W.  Keller,  Secretary 
Missouri  Press  Association 
Columbia,  Missouri 

Dear  Sir: 


Answering  your  request  for  an  opinion  dated  Septem- 
ber 17,  1935,  as  contained  in  the  several  exhibits  at- 
tached to  your  letter,  we  take  it  that  your  request  is 
as  follows: 


"(1)  How  is  the  publisher  of  the 
1935  delinquent  tax  list  to  be  paid 
under  the  Laws  of  1935?  That  is  to 
say:  Vihere  land  published  in  1934, 
under  the  existing  law,  was  not  sold 
pursuant  to  said  publication  and  is 
readvertised  under  the  Laws  of  1935, 
is  the  publisher  to  make  his  charge 
under  the  old  law  or  under  the  Laws 
of  1936?  Under  the  old  law  the  pub- 
lication was  properly  charged  to  the 
purchaser  at  the  tax  xale. 

n (2)  Under  the  1935  lew,  who  does 
the  publisher  bill  for  costs  of  pub- 
lication, and  how  is  the  bill  to  be 
legally  computed  as  a proper  charge? 
Does  each  delinquent  year  require 
publication  of  a separate  descrip- 
tion of  the  same  tract,  or  does  the 
law  contemplate  publication  of  one 
description,  stating  the  several 
years  delinquency  back  to  and  in- 
cluding five  years  delinquency,  and 
striking  a grand  total  of  delinquency. 

"(3)  under  the  1935  Law,  can  the 
delinquent  tax  list  be  divided  into 
several  township  delinquent  tax  lists 
and  several  newspapers  In  the  county 
legally  publish  that  part  of  the  de- 
linquent tax  list,  which  pertains 
to  township  land  In  or  contiguous 
to  the  township  where  the  several 
newspapers  are  published. n 
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The  present  law  relating  to  publication  of  delin 
pent  tax  Hate  ia  found  in  the  law  of  1936,  page  403 
action  9952b* 


"The  county  collector  shall  cause  a 
copy  of  such  lipt  of  delinquent  lands 
and  lota  to  be  printed  in  some  news- 
paper of  general  circulation  and 
published  in  the  county,  for  three 
consecutive  weeks,  one  insertion  week- 
ly, before  such  sale,  the  last  in- 
sertion to  be  at  least  fifteen  days 
prior  to  the  first  Monday  in  November. 
And  it  shall  only  be  necessary  in  the 
printed  and  published  list  to  state 
in  the  aggregate  the  amount  of  taxes, 
penalty,  interest  and  cost  due  there- 
on, each  year  separately  stated,  and 
the  land  therein  described  shall  be 
described  in  forty-acre  tracts  or 
other  legal  subdivision,  aid  the 
lots  shall  be  described  by  number, 
block,  addition,  etc.;  provided, 
however,  that  if  a part  or  parte  of 
any  forty-acre  tract  or  other  legal 
subdivision  or  lot  is  assessed  ?n  the 
tax  books  to  two  or  more  parties  as 
owners  thereof,  then,  as  to  such  land 
or  lots,  such  list  shall  be  so  pre- 
pared and  separated*  To  such  list 
shall  be  attached  and  in  like  manner 
so  printed  and  published  a notice 
that  no  much  of  said  lands  and  lots 
as  may  be  necessary  to  discharge  the 
taxes,  interest  and  charges  which 
may  be  due  thereon  at  the' time  of 
sale  will  be  sold  at  nubile  auction 
at  the  courthouse  door  of  such  county, 
on  the  first  Monday  in  November  next 
thereafter,  eomrencing  at  ten  o'clock 
of  said  day  and  continuing  from  day 
to  day  thereafter,  until  all  are  of- 
fered. The  county  collector  shall, 
on  or  before  the  day  of  sale,  insert 
at  the  foot  of  such  list  on  his  re- 
cord a copy  of  such  notice  and  certify 
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on  said  record  Immediately  follow- 
ing such  notice  the  name  of  the 
newspaper  of  the  county  in  which 
such  notice  was  printed  and  oub- 
lished  and  the  dates  of  insertions 
of  such  notice  in  such  newspaper* 

The  exoense  of  such  printing  shall 
be  paid  out  of  the  county  treasury 
and  shall  not  exceed  the  rate  fixed 
in  the  county  printing  contract,  if 
any,  but  in  no  event  to  exceed  one 
dollar  for  each  description,  which 
cost  of  printing  at  the  rate  oaid  by 
the  county  shall  be  taxed  as  Dart  of 
the  costs  of  the  sale  of  any  land  or 
lot  contained  in  such  list.” 


CONCLUSION* 


Answering  your  first  questions  We  are  of  the  opin- 
ion that  under  the  now  existing  law  it  is  the  duty  of  the 
County  Collector  to  publish  the  delinauent  tax  list  in 
some  newspaper  of  general  circulation*  Charge  for  publi- 
cation made  in  1934  is  properly  charged  against  the  pur- 
chaser who  purchased  pursuant  to  said  publication,  but 
where  no  purchase  was  made  no  legal  charge  for  that  pub- 
lication can  be  made  against  the  county* 

The  1936  law  contemplated  a yearly  publication  of 
delinquent  lands  and  lots*  -^ands  and  lots  not  sold  in 
prior  years  must  be  annually  republished,  including  de- 
linquencies which  are  not  outlawed*  The  fact  that  some 
lands  and  lots  happen  to  be  readvertised  annually,  yet 
the  advertisement  is  to  be  paid  annually,  the  same  as  on 
land  advertised  for  the  first  time*  Under  the  new  law 
the  expense  of  advertising  is  henceforth  payable  out  of 
the  County  Treasury*  The  publisher  of  the  list  who  is 
authorised  by  the  County  Collector  is  to  limit  his  charge 
not  to  exceed  the  rate  fixed  in  the  county  printing  con- 
tract in  those  counties  which  have  let  a county  printing 
contract*  The  charge, in  no  event,  can  be  more  than  {(1*00 
per  description  per  tract,  the  county  printing  contract  to 
the  contrary  notwithstanding*  The  charge  may  be  less 
than  the  charge  of  the  county  printing  contract,  but  not 
more*  If  the  cost  of  printing  the  description,  when 
measured  by  the  rate  of  the  county  printing  contract, la 
less  than  *1*00,  then  the  cost  as  so  measured  shall  be 
the  charge  against  that  tract* 
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Answering  your  second  question:  Ahe  lew  contemplates 
publication  of  one  description  to  Include  all  land  assessed 
wholly  to  any  one  delinquent  person,  and  when  two  or  more 
persons  have  teen  assessed  and  become  delinquent  for  the 
same  land,  thoa  the  list  Is  to  describe  the  said  land 
separate  from  Individually  owned  land,  even  though  some  of 
the  owners  be  delinquent  In  land  on  which  they  were  assessed 
as  sole  owners.  After  the  legal  description  of  said  land 
or  lots  the  published  list  la  to  Itemise  the  yearly  delin- 
quency on  the  thus  described  land  for  five  previous  years, 
and  la  to  show  the  sum  of  the  total  delinquency,  fconsallty 
as  to  a.ize  of  type,  style  or  form,  is  not  provided  for  in 
the  law.  The  publisher  is  to  bill  the  County  for  the 
charge  of  publication  of  the  delinquent  tax  list,  and  It 
should  be  nald  as  other  charges  against  a eounty  arenjoaid. 

Answering  your  third  question:  The  law  allowing 
publication  of  delinquent  tax  list  does  not  contemplate 
that  the  li?t  be  divided  Into  township  delinquent  tax  lists 
so  that  several  newspapers  in  the  County  can  publish  and 
be  paid  severally  for  that  part  of  the  delinquent  tax  list 
which  pertains  to  township  land  In  or  contiguous  to  town- 
ships where  the  several  newspapers  ere  published. 


Respectfully  submitted 


WM.  ORR  3AWTHRS 

Assistant  Attorney  General. 


A PROVhD: 


TORS  *.-&0K:-MA8,’7r: 

(Acting)  Attorney  General. 
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OLD  AGE  ASSISTANCE:  interpretation  of  appropriation  Act 


October  18,  1935. 


r 


at.  Louie  Old  Age  as  si  stance  board 
154  Municipal  Courts  building 
St.nouie,  Missouri 

Attention  of  Doctor  R.  Emmet  Kane, 
Chairman. 


Gentlemen: 

Acknowledgment  is  herewith  made  of  your  request 
for  an  opinion  of  this  office  on  the  following  matter: 

"I  Lave  the  donor  to  direct  your  atten- 
tion to  the  following  provision  contained 
in  Section  46H  of  the  Appropriation  bill 
for  the  Support  of  Departments,  Relief, 
Pensions,  Deficiencies,  etc.,  as  the  san* 
appears  on  page  179  of  the  Lavs  of  Missouri 
1935:  * General  expenses  consisting  of 

communications,  postage,  stationery,  books, 
binding  and  printing,  office  supplies, 
office  rent,  travel,  expenses  of  each 
County  Old  Age  Assistance  board  and  board 
* of  Estimate  and  Apportionment  of  the  City 
of  b t. Louis  and  otner  general  and  mis- 
cellaneous expenses,  $135,000." 

Will  you  please  advise  me  as  Chairman  of 
tne  Old  Age  Assistance  board  of  tne  City 
of  baint  Louis  whetner  in  your  opinion 
salaries  of  office  personnel  can  be  con- 
strued as  coming  within  the  designation 
4 expenses  of  eaci-  County  Old  Age  Assistance 
board  and  board  of  Estimate  and  Apportion- 
ment of  the  City  of  Saint  Louis  and  other 
general  and  miscellaneous  expenses.'* 


Gt. Louis  ola  Ag«  Assistance 
board. 
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Tou  hare  requested  aa  Inter pretetlon  of  section  43H  of 
House  Bill  341,  rif  ty-fcig.  tn  General  Assembly,  as  found  at 
page  178,  Lavs  of  Missouri  1935.  Tills  Section  reads  as  follows: 

"There  is  hereby  appropriated  out  of  the  State 
Treasury,  ohargeable  to  the  General  Revenue 
fund,  the  sum  of  Two  Hundred  and  Thirty  Thous- 
and Dollars  ($230,000.00)  to  the  board  of 
Managers  of  the  aleeaosynary  Institutions  aa 
a State  Board  to  administer  the  Old  Age 
Assistance  Law,  for  the  payaent  of  salaries, 
sages  and  per  diem;  for  the  original  purchase 
of  transporting  and  conveying  equipment  and 
for  the  original  purchase  of  all  necessary 
office  furniture  and  equipment;  for  the  repair 
and  replacement  of  property  and  for  the  opera- 
tive expense 6 and  other  general  and  mle- 
oellaueous  expenses;  for  the  purpose  of  adminis- 
tering the  Old  Age  Assistance  lav  passed  by 
the  Fifty-eighth  General  assembly,  during 
the  years  1935  and  1936,  as  follows: 

A.  IsrsonU.  vervloe: 

For  salaries  and  wages  o i accountants, 
auditors,  bookkeepers,  inspectors. 

Investigators,  stenogappaers,  chief 
clerk,  clerks,  at.te  Old  Age  Assis- 
tance Commissioner,  Assistant  Commis- 
sioner, janitor,  servloes  of  members 
of  btate  board,  and  all  other  necessary 
employees >85,000. CO 

B.  Additions: 

Original  purchase  of  transporting  and 
conveying  equipment  and  original 
purchase  of  all  necessary  office 
furniture  and  equipment  for  the 
administration  of  the  Old  Age  Assis- 
tance Act 


10,000.00 
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C.  y Derations. 

General  expenses  consisting  of 

communications,  postage,  stationery, 

oooss,  binding  and  printing,  office 

supplies,  office  rent,  travel, 

expenses  of  each  county  old  age 

assistance  bourd  and  Board  of 

estimate  and  Apportionment  of  tne 

City  of  dt. Louis  and  otfier  general 

and  miscellaneous  expenses $135,000.00.  • 

Tnis  appropriation  is  of  course  to  be  Interpreted  in  con- 
nection with  tbs  Old  Ags  Assistance  Las,  referred  to  in  tbs  appro- 
priation, for  tbs  administration  of  sbion  tne  funds  are  appropriated. 
Ib s pnrase  "expenses  of  each  county  old  Ags  Assistance  board*  should 
os  taken  inoon,)  unction  vithtMhe  provisions  of  tbs  Old  Ags  Assistance 
Lav  and  have  interpretation  given  it  consistent  with  the  legislative 
lnteut  as  snoen  by  tbs  old  Ags  Assistance  Lav  and  tbs  Appropriation 
Ao t.  It  is  of  course  tbs  first  rule  of  construction  that  vc  should 
ascertain  tbs  legislative  intent  oy  tbsir  expressions  upon  tbs 
subject. 

bectlon  3 of  tbs  Old  Ags  Assistance  Lav,  page  309,  Lavs  of 
Missouri  193b,  provides  in  part: 

•Tbs  members  of  tbs  County  Board  shall  serve 
vitbout  compensation,  except  th&t  tbs  necessary 
expenses  incurred  shlle  in  tbs  performance  of 
tbsir  duties  shall  be  paid  to  then. * 

Vo  provision  is  to  be  found  authorising  tbs  County  Board  to  employ 
assistants  or  clerks.  In  vlev  of  these  teo  salient  features  it 
seems  clear  that  tbs  ‘expenses  of  sach  county  Old  Age  Assistance 
Board*  refers  to  those  expenses  vblcn  sacb  member  of  the  board 
personally  .Incurs  in  performance  of  the  duties  placed  upon  him  by 
the  Act  and  could  not  contemplate  the  payment  of  salaries  to 
employees,  tbs  hiring  of  vhlcb  tbs  lav  doss  not  authorise. 

Tnis  conclusion  is  entirely  oonslstent  vltb  the  entire 
appropriation  set  for  it  la  to  be  noted  that  tbs  phrase  ‘expenses 
of  saob  county  Old  Ags  Assistance  aoara*  ocours  under  the  beading 
of  ‘operations*  vnion  Includes  gsneral  traveling  and  personal  expanses. 
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The  appropriation  not  contains  a speciric  subdivision  «ntltl»d 
"Personal  Service",  wp  loft  fill  vision  It  la  certain  that  the  Legislature 
Intended  to  lnolude  tna  payment  of  all  salaries  and  wages  to 
offloers  and  eaployeea  performing  services  under  toe  provisions 
of  the  Old  Age  Assistance  Law.  In  other  words,  by  tbs  placing  of 
tbs  phrase  "expanses  of  each  county  Old  Age  Assistance  Board"  under 
th*  beading  of  "operations"  ratber  than  placing  It  under  tbs  beading 
of  "personal  service"  the  Legislature  has  expressed  an  Intention 
that  suob  "expenses  be  confined  to  those  expenses  other  than 
salaries  and  wages  to  ol fleers  and  employees. 

Tbs  tera  "other  general  and  alsoellansous  expenses*  found 
In  Subdivision  0 or  Section  46H,  -scans  general  and  miscellaneous 
expenses  of  tbs  same  type  and  character  as  those  enumerated  Immediately 
preceding  the  phrase.  Under  this  general  clause  It  was  Intended 
that  other  expenses  similar  to  stationery,  books,  binding,  postage, 
etc.  should  be  paid  from  this  appropriation  of  $136,000,  but  the 
phrase  could  not  by  any  rule  of  construction  be  extended  to  lnolude 
salaries  and  wages  wnlob  clearly  are  governed  by  subdivision  A of 
said  Section. 

gwmaL 

It  is  therefore  the  opinion  of  this  of rice  that  the  tera 
"expenses  of  each  county  Old  Age  Assistance  Board  and  Board  of 
Es tlaate  and  Apportionment  of  the  City  of  st. Louis  and  other  general 
and  miscellaneous  expenses"  found  lnBubdlvlslon  C of  Leotlon  46H, 
page  178,  laws  of  Missouri  1935,  was  not  Intended  to  lnolude 
salaries  of  office  personnel  or  the  County  old  Age  Assistance  Board 
or  tbe  Boad  of  Estimate  and  Apportionment  of  the  City  of  St. Louis. 

ftsspeotfully  submit tsd. 


HARHY  9.  1ALTBER,  Jr., 
Assistant  Attorney  General 

approved: 


R0y~MoIl^lglT 

Attorney  General 
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TAXATION:  Property  of  Woods  Brothers  located  in  Moniteau 

County  on  June  1st,  subject  to  Missouri  taxes* 


November  4,  1955. 


Honorable  Hoy  L*  Kay 
Prosecuting  Attorney 
Moniteau  County 
California,  Missouri 

Lear  Sir: 

We  acknowledge  your  request  for  an  opinion  dated 
October  10,  1935,  wherein  you  state  as  follows: 

"The  Woods  Brothers  Construction 
Company,  a foreign  corporation,  is 
engaged  in  Hlver  Improvement  work, 
under  a contract  with  the  Federal 
Government,  on  the  Moniteau  county 
Aide  of  the  Missouri  River*  It  has 
several  boats,  pile  drivers  and 
other  floating  equipment  used  in  the 
performance  of  its  work  on  the  Moni- 
teau county  side  of  the  Missouri 
River*  This  property  was  located 
on  the  1st  *day  of  June,  1935,  in 
Moniteau  county,  that  is  to  the 
Moniteau  county  side  of  the  center 
of  the  channel  of  the  river* 

"There  can  be  no  question  of  its 
being  personal  property*  If  as- 
sessed at  the  domiciliary  residence 
of  the  corporation,  which  apoears 
to  be  the  fact,  is  it  also  subject 
to  taxation  in  Moniteau  County* 

"if  it  is  then  does  the  »*ull  Faith 
and  Credit  clause  of  the  U*  S*  Const* ' 
bar  Missouri  from  taxing  the  orop- 
erty  for  State  and  local  ourposes, 
if  assessed  in  theState  of  residence?" 

We  assume  for  the  basis  of  this  opinion  that  the 
boats,  pile  drivers  and  other  floating  equipment  were 
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found  within  the  jurisdiction  of  Moniteau  County  on 
June  1,  1955,  and  therefore  subject  to  Section  9746, 

H.  S.  Mo*  1929,  which  provides  that: 

% 

"Every  person  owning  or  holding 
property  on  the  first  day  of  June, 
including  all  such  nroperty  our- 
chased  on  that  day,  shall  be  liable 
for  taxes  thereon  for  the  ensuing 
year." 

le  assume  further  that  the  method  and  manner  of 
making  assessments  in  Missouri  as  set  out  in  Section 
9756,  R.S.  Mo*  1929,  was  properly  carried  out  by  the 
assessor,  which  states  in  part  that} 

"The  assessor  or  his  deputy  or  de- 
puties shall  between  the  first  days 
of  June  and  January  * * * proceed 
to  take  a list  of  the  taxable  per- 
sonal property  in  his  county  * * * 
and  shall  require  such  persons  to 
make  a correct  statement  of  all  tax- 
able property  owned  by  such  person 
« * ^uch  lists  shall  contain  * 

* • interest  held  in  steamboats, 

Keelboats,  wharfboats,  and  other 
vwssels  * # * and  every  other 
species  of  property  not  exempt  by 
law  from  taxation." 

61  C.  J.,  p.  201,  Sec.  172,  declares  that  boats 
and  vessels  are  personal  property  and  states  as  follows t 

"Boats  and  vessels  are  personal 
property  and  are  taxable  like  all 
other  such  property  within  the 
jurisdiction  of  the  state,  if  with- 
in the  terms  of  the  tax  statute 
invoked,  there  being  nothing  in 
their  floating  character  and  hab- 
itual change  of  location  to  exempt 
them  from  t axatlon.” 

Having  determined  the  character  of  the  property, 
the  question  arises  whether,  same  having  bean  taxed 
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at  the  domiciliary  residence  of  a corporation.  It  nay 
again  be  assessed  and  taxed  by  the  State  of  Missouri 
without  violating  the  Fnll  Faith  and  Credit  Clause  of 
the  United  States  Constitution. 

61  C.  J.,  p.  224,  Sec.  210,  answers  the  above 
question  In  the  affirmative,  stating  In  part  thati 

"While  the  registration  of  a vessel 
at  a particular  port  may.  It  seems, 
fix  the  situs  for  taxation  there  in 
the  absenoa  of  a situs  elsewhere, 
registration  or  enrollment  at  a 
particular  port  does  not  fix  the 
alius  absolutely  or  conclusively, 
and  while  a vessel  registered  or 
enrolled  and  having  Its  home  port 
in  one  state  Is  not  subject  to  tax- 
ation in  another  state  where  It  may 
happen  to  be  temporarily  and  tran- 
siently as  an  Incident  to  the  com- 
merce in  which  It  Is  engaged,  a 
vessel  which  Is  employed  exclusively 
or  for  an  indefinite  length  of  time, 
or  permanently  moored.  In  one  state 
may  be  taxed  In  that  state,  although 
it  is  registered  or  enrolled  In 
another  state,  and  the  owner  Is  a 
non-resident.  * * * The  determination 
as  to  whether  or  not  a vessel  la  tax- 
able in  a state  other  than  that  of 
the  domicile  of  the  owner  does  not 
depend  on  whether  or  not  It  has 
been  taxed  in  the  state  of  domicile." 

To  the  sane  effect  Is  the  language  found  in  26  R 
C.  L.,  See.  247,  p.  281,  which  states  in  part  that: 

"A  vessel  is  not  taxable  In  a port 
of  a state  other  than  that  in  which 
her  owner  resides  to  which  die  piles 
and  at  which  she  is  temporarily 
staying  while  loading  or  unloading 
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her  cargo  or  ©Ten  when  she  la  laid 
up  for  the  winter  when  through  the 
rigor  of  the  climate  navigation  <a 
closed*  When,  however,  a vessel 
Is  kept  and  used  wholly  within  the 
limits  of  a state  other  than  that 
In  which  her  owner  resides,  she 
acquires  a situs  In  such  state  for 
the  purposes  of  taxation  whloh  con- 
trols the  situs  of  the  owner's  dom- 
icil, and  this  Is  so  even  if  the 
vessel  is  employed  in  Interstate 
commerce,  if  she  Is  so  employed 
wholly  within  the  limits  of  a state* 
A local  sltns  for  ourposes  of  tax- 
ation may  be  acquired  by  a seagoing 
steam  dredge  engaged  for  a long  per- 
iod of  time  on  a dredging  contract 
in  a state  other  than  that  in  which 
the  owner  resided*" 


The  reason  for  such  a rule  Is  well  e xpr eased  in 
the  oase  of  Worthwestera  Lumber  Co.  v*  Chehalls  County, 
64  Pac*  906,  1*  c.  911  (Wash* }, where In  the  court  says: 

"Sound  reasons  exist  for  the  right 
of  the  state  to  tax  these  vessels 
that  a re  permanently  here  trans- 
acting local  business*  They  receive 
the  full  protection  of  the  local 
government,  and.  If  mare  registry  la 
another  port  Is  conclusive  against 
the  right  to  tax  here,  a boat  can 
operate  in  our  local  waters , con- 
fined entirely  to  locAl  business, 
and,  if  owned  elsewhere,  may  evade 
all  taxation  In  this  state*  ^ueh 
construction  should  not  be  adopted 
unless  Imperatively  demanded  by 
superior  authority*  Under  the  rev- 
enue law  of  this  state,  personal 
property  is  t axed  at  Its  dltus,  and 
without  reference  to  the  residence 
of  the  owner*” 

Attention  must  be  directed  to  the  fact  that  a situs 
for  the  purpose  of  taxation  la  only  acquire!  by  this 
state  when  the  vessel  of  the  non-resident  is  employed 
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exclusively  or  for  an  Indefinite  1b  ngth  of  time  or  per- 
manently moored  In  this  state.  The  case  of  forth  American 
Dredging  Co.  v.  Taylor,  106  Pac.  162,  1.  c.  163,  164, 
discusses  this  question,  citing  numerous  authorities. 

It  states  that: 

"It  is  the  general  rule  that  vessels 
engaged  in  state  or  interstate  traf- 
fic with  no  established  situs,  but 
going  in  and  out  of  a port  upon  a 
fixed  run,  or  as  the  necessities  of 
the  business  engaged  upon  may  de- 
mand, or  when  engaged  upon  no  fixed 
schedule,  but  sailing  from  one  port 
to  another  as  a carrier  of  state, 
interstate,  or  International  traf- 
fic, shall  be  assessed  at  the  horns 
port,  or  at  the  domicile  of  the 
owner,  Northwestern  Dumber  Co.  v. 

Chehalis  County,  25  Wash.  96,  64 
Pac.  909,  54  L.  K.  A.  212,  87  Am. 

St.  Rep.  747;  Ayer  8c  Lord  Tie  Co. 
r.  Kentucky,  202  U.  S.  409,  26 
Sup.  Ct.  679,  50  L.  Ed.  1082;  Common- 
wealth v.  Am.  Dredging  Co.,  122  Pa. 

386,  15  Atl.  443,  1 L.R.A*  237,  9 
Am.  St.  Rep.  116;  California  Shipping 
Co.  v.  City  8t  County  of  San  Francisco, 

150  Cal.  145,  88  Pec.  704)  Olson  v. 

City  & County  of  San  Francisco,  148 
Cal.  80,  82  Pac.  850,  2 L.  R.  A. 

(I.  3.)  197,  113  Am.  St.  Rep.  191; 

Johnson  v.  De  Bary-Baya  Merchants 
Line,  37  Fla.  499,  19  South.  640, 

37  L.  R.  A.  518;  Am.  Mall  S.  S.  Co. 
v.  Crowell  (I.  J.  Sup.)  68  Atl.  752; 

People  ex  rel.  Pacific  Mall  S.  S. 

Co.  v.  Com'rs,  etc.,  58  M.  Y.  242. 

However,  a vessel  may  be  assessed 
without  reference  to  tht>  home  port 
or  the  residence  of  the  principal 
owner  or  agent  when  It  Is  put  to 
such  use  as  to  Impress  it  with  a 
local  character.  National  Dredging 
Co.  v.  State,  99  Ala*  462,  12  South. 

720;  McRae  v.  Bowers  Dredging  Co. 

(C.  C.  ) 90  Fed.  560;  Galveston  v. 
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J.  M.  Ouffey  Petroleum  Co*  (Tex# 

Civ*  App# ) 113  S*  W»  585}  State 
v*  Higgins  Oil  & Fuel  Co*  (Tex# 

Civ.  Aop)  116  S.  W.  617;  Old  Domin- 
ion S*  S#  Co*  v*  Virginia,  198  U# 

S.  299,  25  Sup#  Ct.  686,  49  L.  Ld. 
1059,  Id.,  102  Va.  576,  46  3.  E* 

783,  102  Am.  St*  Rep#  855#  « « *. 

" * * * «There  la  nothing  In  the 
nature  of  this  particular  property 
to  take  it  out  of  the  general  prin- 
ciple* The  fact  that  It  is  float- 
ing property,  and  my  he  moved  from 
place  to  place  and  port  to  port  by 
water,  furnishes  no  more  reason  for 
exempting  It  from  taxation  here  than 
would  exist  for  the  exasaptlon  of 
property  which  did  not  float,  and 
could  be  moved  from  place  to  place 
only  over  land* ' 

"There  must  Ufe  some  reasonable 
limit  to  the  rule  that  overcomes 
the  ordinary  rule  of  situs  whm 
applied  to  such  property,  and  we 
think  It  must  be  found  in  the 
answer  to  the  question  whither 
the  presence  in  Pierce  county  of 
the  dredger  was  temporary  or  merely 
indefinite#  If  the  former,  it  would 
probably  not  be  taxable#  If  the 
latter,  it  would  be,  so  long  as  it 
was  there  at  a time  when  the  levy 
was  made  and  the  lien  attached# 
Otherwise,  the  property  might  re- 
main an  indefinite  time  running 
over  the  period  of  one  or  a dozen 
contracts,  or  so  long  as  it  found 
profitable  employment,  and  yet  be 
exempt  from  taxation,  although 
during  the  whole  time  the  property 
would  receive  the  protection  of 
the  local  laws*  If  the  intention 
merely  were  allowed  to  control,  we 
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opine  that  property  of  this  char- 
acter would  never  be  taxed,  unless 
the  conscience  of  the  owner  moved 
him  to  list  it  at  the  home  port  or 
at  his  domicile,  which  under  the 
facts  of  this  case  he  would  not  be 
bound  to  do*  Am*  Mail  S.  3*  Co*  v* 
Crowell  (N.  J.  Sup.)  68  Atl.  752." 


CONCLUSION. 


The  Roods  Brothers  Construction  Company  being  en- 
gaged in  river  improvement  work  under  a contract  with 
the  Federal  Government,  it  la  quite  evident  that  the 
property  will  be  within  the  Jurisdiction  of  this  state 
for  an  indefinite  length  of  time;  hence  if  the  troperty 
was  found  within  the  jurisdiction  of  Moniteau  County 
as  of  June  1,  1935,  and  properly  assessed,  we  are  of 
the  opinion  that  it  is  taxable  in  this  state  even  though 
it  is  also  taxed  at  its  domiciliary  residence. 


Respectfully  submitted 


WM.  ORR  SAWYLRS 
Assistant  Attorney  General. 


APPROVED: 


T6HNR:“HCtFMAi;"jr^ 

(Acting)  Attorney  General. 


WOSsH 


SCHOOLS : A flag  of  the  United  States  shall  be  flown  during 

school  hours,  except  during  rainy  or  stormy  weather. 


December  17,  1935. 


Mr.  J.  C.  Kennedy 
Superintendent 
Hichards  Public  schools 
Richards,  Missouri 


Dear  Sirs 


This  is  to  acknowledge  your  letter  as  follows: 

"The  School  uaw  of  Missouri  states 
tl  at  the  flag  of  the  united  States 
of  America  shall  be  flown  while 
school  is  in  session.  Is  there  any 
/ xception  made  to  this  law  when  the 
weather  is  rainy,  or  otherwise 
stormy 'k  I would  appreciate  a 
clarification  of  this  law  on  this 
matter  from  your  department." 


The  statute  referred  to  in  your  letter,  pertain- 
ing to  the  display  of  the  flag  of  the  United  States,  is 
found  in  Laws  of  Missouri,  1951,  page  362,  Section  927Ca, 
and  reads  as  follows: 

"Every  school  in  this  state  which  is 
supported  in  whole  or  in  part  by 
public  moneys  shall,  during  the  hours 
while  school  is  in  session,  display 
in  some  prominent  place  either  upon 
the  outside  of  the  school  building  or 
upon  a pole  erected  in  the  school  yard 
the  fla^  of  the  United  States  of  America." 


The  above  section  is  liandatory  and  requires  the  dis- 
playing of  the  flag  of  the  United  States  durin^  school  hours. 
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However,  the  question  arises  as  to  whether  the  flag  should 
be  flown  during  inclement  weather.  The  above  statute 
makes  no  excestion  as  to  weather.  Consequently,  we  must 
look  to  other  sources  of  information  pertaining  to  the 
proper  display  of  the  flag. 

The  flying  of  the  flag  in  inclement  weather  does  not 
amount  to  a desecration  of  the  flag,  in  our  opinion.  There 
is  no  United  States  law  that  prohibits  the  flag  of  the 
United  States  from  being  flown  in  inclement  weather.  United 
States  Code  mnotated,  1934  Cumulative  Annual  Pocket  Part, 
Title  4,  page  27,  Article  3,  says  the  following: 

"The  desecration  or  improper  use  of 
the  national  flag  outside  the  district 
of  Columbia  has  not  been  made  a federal 
offense,  but  should  Congress  wish  to 
ass  we  such  control,  it  has  power  under 
the  Constitution  to  do  so.  (1925)  34 
Op.  Atty.  (ien.  483." 


The  Army  Regulations  issued  by  the  var  Department, 
Washington,  November  20,  1931,  page  7,  has  the  following  to 
say  relative  to  the  flying  of  the  flag  at  Army  Posts: 

"The  post  flag  will  be  10  feet  hoist 
by  19  feet  fly.  it  will  be  furnished 
to  all  garrisoned  posts,  national 
cemeteries,  and  nongarrlsoned  historic 
posts,  and  will  be  hoisted  in  pleasant 
weather. w 


Mr.  :Iarrison  S.  Kerrick  in  his  book  on  "The  Flag  of 
the  nited  States— Your  Flag  and  Mine",  at  pages  100-101 
sa,y  s the  following: 

"Flags  can  be  kept  bright  and  joyous 
if  care  is  exorcised  when  raising  and 
lowerin0  the  flag,  and  by  exposing  it 
to  the  elements  only  in  the  daytime  and 
in  clear  weather,  from  a modern,  tubular 
YEeel  pole  with  revolving  truck." 
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And  at  page  107,  further  writes: 

"The  Flag  should  be  displayed  only 
from  sunrise  to  sunset,  or  between 
such  hours  as  may  be  designated  by 
proper  authority.  The  Flag  should 
be  hoisted  briskly  but  should  be 
lowered  slowly  and  ceremoniously.  The 
l lag  should  be  displayed  on  all 
National  and  State  holidays  and  on 
historic  and  special  occasions. 
(However,  being  the  emblem  of  ova* 
County,  it  ought  to  fly  from  every 
flag  pole  every  day  throughout  the 
year,  weather  permitting, ) " 


When  the  legislature  enacted  Section  9270a,  supra, 
we  believe  that  it  was  their  intention  that  the  flag  should 
be  displayed  in  accordance  with  standard  principles  and 
rules  pertaining  to  the  displaying  of  the  flag  of  the 
United  States.  e do  not  believe  that  the  Legislature  in- 
tended that  the  flag  should  be  displayed  in  inclement 
or  bad  weather.  It  is  common  knowledge  that  flags  cost 
money, and  if  a f la ▼ is  flown  in  stormy  or  rainy  weather 
it  would  cause  it  to  deteriorate  much  more  rapidly  and  thus 
add  extra  expense  to  the  district  in  purchasing  new  ones. 

It  is,  therefore,  our  opinion  that  the  flag  must  be  displayed 
during  school  hours,  weather  permitting. 

It  i 8 our  further  opinion  that  If  the  flag  is  not 
flown  on  stormy  or  rainy  days  that  failure  thereof  would  not 
be  a violation  of  Section  9270a,  supra. 


Yours  ▼<  ry  truly. 


James  L.  Hombostel 
Assistant  Attorney-Gmeral 

APPROVED: 




JOHN  W . HOFFMAN , Jr  . , 

(Acting)  Attorney-General 


JLflxEO 


M-TOR  VEHICLES: 
TRUCKS: 


) A person  engaged  in  transporting  property  over 
) the  highways  of  this  State  must  have  license 
to  do  so  as  contract  hauler. 


January  10#  1935. 


Mr.  J.  W.  Klrtley 
c/o  riurrus  <*  urrus 
Attorneys  at  l&v 
Hill  building 
Independence,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  your  letter  as  follows: 

"Will  you  please  advise  whether  a truck 
owned  by  a private  individual  engaged 
in  the  hauling  of  coal  for  a coal 
operator  from  the  mine  to  the  coal  yard 
comes  within  the  provisions  of  the 
Public  Service  laws  of  the  State  of 
Missouri#  and  is  required  to  have  a 
permit  to  operate  upon  the  highways?" 


Laws  of  Missouri,  1931#  page  304#  article  8#  p-  rtains  to 
transportation  of  property  by  Motor  Vehicles.  Said  article  and 
sections  were  before  the  District  Court  of  the  western  District 
of  Missouri,  Central  division,  in  the  case  of  Schwartzman  Service,  Inc. 
v.  Stahl  et  al.,  60  P.  (2d)  1034.  Judge  Heeves#  District  Judge#  in 
writing  the  opinion  said  the  following  (1.  c.  1035): 

"The  original  act  ray  be  found  in  article  8 
of  chapter  33,  Revised  Statutes  of  Missouri 
1929,  but  the  (Jeneral  Assembly  of  the  state# 
at  its  session  in  1931  (Laws  1931,  p.  304 
(Mo.  St.  Ann.  Secs.  5264-6280))#  amended  said 
law  by  repealing  the  whole  of  said  article 
8 and  enacting  in  lieu  thereof  seventeen  new 
sections,  numbered  5264  to  5280#  both  inclus- 
ive. The  new  article  was  thereafter  designated 
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as  article  8,  and  vai  intended  'for  the 
supervision,  regulation  and  licensing 
of  transportation  of  persons  and  property 
for  hire  over  the  public  highways  of  the 
state  of  Missouri  by  motor  vehicles;  con- 
ferring Jurisdiction  upon  the  public 
service  commission  to  license,  regulate 
and  supervise  such  transportation;  provid- 
ing for  the  enforcement  of  the  provisions 
of  this  act  and  for  the  punishment  for 
violation  thereof. 


Your  letter  is  not  specific  enough  as  to  facts,so  that 
in  writing  this  opinion  we  are  forced  to  assume  certain  major 
premises.  We  assume  that  the  truck  in  question  is  not  exempted 
by  Sections  5265  and  5280,  Laws  of  Missouri,  1931,  which  we 
will  hereinafter  quote  and  refer  to.  We  further  assume  that 
the  person  who  owns  the  truck  and  engaged  in  the  hauling  of 


coal  does  so  for  compensation  or  hire  an 
business  and  uses  the  highways  in  doing 


gu*s.hl* prlnolMl 


i'he  court  in  the  Schwartxman  oase,  supra,  at  page  1037, 
said  the  following: 


"At  the  outset  it  must  be  acknowledged  that 
the  state  has  the  power  to  regulate  and 
control  the  movements  of  motor  vehicles 
over  its  highways.  This  it  may  do  in  the 
interest  of  public  convenience  and  safety 
and  for  the  protection  of  the  highways.” 

Ana  further. 


"The  highways  belong  to  the  state.  It  may 
make  provisions  appropriate  for  securing 
the  safety  and  convenience  of  the  public 
in  the  use  of  then.” 

And  further, 

*Assuming,  therefore,  the  power  and  right 
of  the  state  to  regulate  and  supervise 
its  highways,  such  right  cannot  be  hamper- 
ed or  restricted  within  narrow  bounds,  an 
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the  contrary,  to  the  end  that  such  right 
might  be  fully  enjoyed  and  exercised,  there 
is  a constant  recognition  of  the  principle 
that  the  state  'has  a broad  discretion  in 
classification  in  the  exeroise  of  its  power 
of  regulation.'  ^mlth  v.  Cahoon,  283  U.  S. 
553,  loc.  cit.  566.  51  S.  Ct  . 582.  587.  75 
L.  Ed.  1264.  Upon  such  classification,  no 
person  can  Interpose  an  objection,  save  only 
in  those  cases  where  the  classification  or 
discrimination  is  entirely  arbitrary.” 


Section  5264.  Article  8.  Laws  of  Missouri,  1931.  page 
305,  Paragraph  ”(c)",  provides  as  f Hows: 

"The  term  'contract  hauler.'  when  used  in  this 
act.  means  any  person,  firm  or  corporation 
engaged,  as  his  or  its  principal  business, 
in  the  transportation  for  compensation  or 
hire  of  persons  and/or  property  for  a partic- 
ular person,  persons,  or  corporation  to  or 
from  a particular  place  or  places  under 
special  or  individual  agreement  or  agreements 
and  not  operating  as  a common  carrier  and  not 
operating  exclusively  within  the  corporate 
limits  of  an  Incorporated  city  or  town,  or 
exclusively  within  the  corporate  limits  of 
such  city  or  town  and  its  suburban  territory 
as  herein  defined." 

Section  5265  of  said  article  provides  as  follows: 

"The  provisions  of  this  act  shall  not  apply 
to  any  motor  vehicle  of  a carrying  capacity 
of  not  to  exceed  five  persons,  or  one  ton 
of  freight,  when  operated  under  contract 
with  the  federal  government  for  carrying 
the  United  States  mail  and  when  on  the  trip 
provided  in  said  contract;  nor  any  motor 
vehicle  owned,  controlled  or  operated  as  a 
school  bus;  nor  taxicab,  as  herein  defined; 
nor  to  motor  vehicles  used  exclusively  in 
transporting  farm  and  dairy  products  from 
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the  far  or  dairy  to  warehouse,  creamery, 
or  other  original  storage  or  market;  nor 
to  motor  vehicles  used  exclusively  in  the 
distribution  of  newspapers  from  the  publisher 
to  subscribers  or  distributors.  Ho  pro- 
vision of  this  act  shall  be  so  construed  as 
to  deprive  any  county  or  municipality  within 
this  state  of  the  right  of  police  control 
over  the  use  of  its  publlo  highways,  or  the 
state  highway  commission  of  the  right  of 
police  control  over  the  use  of  state  high- 
ways. This  act  shall  not  apply  to  truoks 
used  in  work  for  the  state  or  any  civil 
subdivision  thereof. " 

section  5280  provides  as  follows: 

"It  is  hereby  declared  that  the  legislation 
herein  contained  is  enacted  for  the  sole 
purpose  of  promoting  and  conserving  the 
Interests  and  convenience  of  the  public, 
and  that  no  right,  privilege,  or  permit 
granted  or  obtained  under  or  by  virtue  of 
this  act  shall  ever  be  construed  as  a 
vested  right,  privilege,  or  permit;  and 
the  general  assembly  retains  full  legis- 
lative power  over,  concerning  and  pertain- 
ing to  the  subject  or  subjects  legislated 
upon  in  this  act  and  the  power  and  right 
to  alter,  amend  or  repeal  this  act  at  its 
pleasure.  Provided,  the  provision  of 
this  act  shall  not  apply  to  trucks  of  one 
and  one-half  ton  capacity  and  less." 


A reading  of  the  above  sections  shows  that  the  legislature 
defined  a "contract  holder"  as  one  transporting  property  or 
persons  over  the  highways  for  hire,  with  certain  exemptions,  how- 
ever, namely:  (1)  a coreion  carrier;  (2)  not  operating  in  the 
corporate  limits  of  a city  or  town  or  its  suburban  territory  as 
defined;  (3)  exemptions  provided  in  Section  5265,  supra,  and  (4) 
this  exemption  found  in  Section  5280,  supra,  namely,  "Provided, 
the  provision  of  this  act  shall  not  apply  to  trucks  of  one  and 
one-half  ton  capacity  and  less." 
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As  stated  hereinbefore,  for  the  purpose  of  this  opinion, 
we  assume  that  the  truck  that  is  hauling  coal  from  the  mine  to 
the  coal  yard  is  one  of  jester  capacity  than  one  and  one-half 
tons. 


Section  5271,  aragraph  "(a)",  in  part  provides  as 

follows : 


■It  is  hereby  declared  unlawful  for  any  con- 
tract hauler  except  as  provided  in  section 
5266  of  this  act  to  operate  or  furnish 
transportation  for  persons  or  property,  or 
both,  for  hire  over  the  highways  of  trie 
state,  without  first  have  (having)  obtain- 
ed from  the  comrisslon  a con tret  hauler's 
permit. " 

In  the  Schwartzaan  case,  supra,  page  1036,  the  court 
said  the  following  pertaining  to  that  section: 

"Section  6271  Imposes  upon  such  contract 
haulers  the  duty  to  obtain  permits  from 
the  Public  service  Commission.  l*hls  per- 
mit is  characterized  as  a 'contract  hauler 
permit.'  The  object  of  such  permit  is  to 
enable  the  Public  Servloe  Cossi e si on  to 
determine  the  need  for  such  service  and 
the  effect  of  suoh  added  transportation 
facility  'upon  other  transportation  service 
being  rendered. ' All  contract  haulers  are 
required  by  said  enactment  to  file  an 
application  : or  a permit  in  writing;  to 
give  information  concerning  the  ownership, 
financial  condition,  equipment  to  be  used, 
and  the  physical  property  of  the  applicant, 
as  well  as  a statement  as  to  the  complete 
route  over  which  the  applicant  desires  to 
operate  or  the  territory  to  be  served,  and 
to  which  shall  be  added  a schedule  or  sched- 
ules of  proposed  rates. " 


In  your  letter  you  state  that  an  individual  owning  a 
truck  is  engaged  in  transporting  property,  namely,  coal,  over 
the  highways  and  we  assume  for  compensation  or  hire  and  aa  his 
principal  business,  and  you  desire  to  know  if  he  must  have  a 
permit  to  do  such. 
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In  our  opinion  ruch  t»raon  must  obtain  a oermit  from 
the  Public  3ervice  Commission  and  is  suoject  to  its  rules 
and  regulations  for  the  reason  that  such  person  is  a contract 
hauler  as  defined  by  Paragraph  "(c)"  of  Section  5264,  supra. 


lour 8 very  truly. 


Jame  s l.  iiornBostel 
Assistant  Attorney-General. 


APPROVED: 


ROY  Me  KIT  PICK 
Attorney -General . 
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COUSW-^CLERK:  DEPUTY;  (l)  Deputy  county  cxtYTc 

must  be  approved  by 
the  county  court, 

(2)  County  court  may  re- 
fuse to  approve , 
for  what  reasons. 


* 1 


uarch  15,  1955 


Honorable  ha  dall  K.  &ltt 
Prosecuting  Attorney 
Livingston  County 
Chilllcothe ,*lssourl 


Dear  fir: 


Th’ s Is  to  acknowledge  receipt  of  your  letter 
of  inarch  5,  1955  requesting  an  opinion  from  this  of- 
fice, which  reads  as  follows: 

" The  County  Court  of  Livingston  County 
has  asked  me  to  write  you  for  an  opin- 
ion upon  the  following  question: 

Is  the  County  Court  required  to 
approve  a deputy  of  the  County  Clerk, 
who  has  been  duly  appointed  as  a 
deputy  by  the  County  Clerk,  and  If 
it  Is  not  required  to  do  so.  In  what 
Instances  can  the  County  Court  refuse 
to  approve  the  appointment  of  the 
Deputy? 

I gave  the  County  Court  a short  time 
ago  my  opinion  to  the  effect  that  If 
the  Deputy  Clerk  has  been  duly  ap- 
pointed by  the  County  Clerk  and  the 
da  mty  fulfills  the  requirements  of 
Sections  11650  and  11660  R.  S.  do., 

1929 , then  the  approval  of  the 
appointment  by  the  oounty  Court  Is  a 
ministerial  act  and  In  that  case  the 
County  Court  could  be  compelled  to 
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^o  aoprove  the  aopo’ntment  of  the 
deputy. 

I cite  you  in  thle  connection  the 
following  cases: 

. etter  dullt  Homes  and  mortgage 
Company  v.  Nolte , Mayor,  et  al. 

249  S.  *.  745. 

The  State  of  Missouri  ex  rel  John  P. 
Strother,  Respondent,  v.  Jos.  V. 
Chase,  et  al.,42  Mo.  *pp.,343. 

I would  appreciate  your  sending  me 
your  opinion  upon  this  question  at 
your  earliest  convenience. " 


I. 


Section  11660  Revised  Statutes  Missouri  1929,  reads  as 

follows : 

n ivory  clerk  may  appoint  one 
or  more  deputies,  to  be  approved  by 
the  Judge  or  Judges,  or  a majority 
of  them  in  vacation,  or  by  the 
court,  who  shall  be  at  least  seven- 
teen years  of  age  and  have  all 
other  qualifications  of  their  prin- 
cipals and  take  the  like  oath,  and 
may  in  the  name  of  their  principals 
perform  the  duties  of  clerk;  tut 
all  clerk?  and  their  sureties  shall 
be  responsible  for  the  conduct  of 
their  deputies." 


The  term  "court,"  as  used  in  Section  11660, 
refers  to  all  courts  of  record  Including  the  county  court. 
It  therefore  appears,  with  reference  to  the  appointment  of 
deputy  oounty  clerks,  that  two  acts  are  necessary. 


Honorable  Randall  H.  Kitt 


^arch  15,  1955 


•5* 


(1)  The  appointment  of  such  deputy 
by  the  county  clerk, 

(2)  The  approval  of  such  appointment 
by  the  county  court  or  by  two  Judges 
of  the  county  court. 


The  duty  to  appoint  a deputy  county  clerk  Is  placed" 
upon  the  county  clerk  and  it  is  the  duty  of  the  county  court 
to  approve  or  disapprove  sue};  appointment. 

Such  is  the  construction  placed  upon  a similar  term 
’’approved  by  the  court”  in  butler  v.  Sullivan  108  *o.  650, 

1,  c,  638,  In  that  case  the  statute  gave  the  county 
clerk  the  power  to  employ  attorneys  ’’with  the  approval  of 
the  county  court”  to  aid  the  prosecuting  attorney  in  the 
handling  of  tax  suits.  The  Supreme  Court,  in  construing 
this  term  in  that  case,  1,  c,  63b,  said: 

"The  statute  neither  authorises  the 
county  court  to  employ  counsel  nor  to 
charge  t;:e  county  with  liability  for 
his  compensation.  The  power  to  employ 
cm  attorney  Is  granted  solely  to  the 
collector;  this  compensation  and  the 
liability  therefor  Is  provided  for  by 
the  law.  The  only  power  granted  to  the 
county  court  Is  to  approve  or  disapprove 
of  such  employment,  and  thereby  fix  the 
status  of  the  attorney  employed  by  the 
collector  as  to  his  right  to  such  com- 
pensation when  his  right  to,  and  the  amount 
thereof,  comes  to  be  ascertained  by  the 
court  In  which  the  tax  suit  Is  determined, 
and  the  liability  therefor  fixed  by  the 

final  Judgment  of  such  court." 

y 
y 

22  R,  C.  L.  Section  84,  page  453,  makes  this  statement 

"Wherever,  under  a constitutional  or 
statutory  provision,  the  appointment 
Is  required  to  be  made  with  the 
approval  of  some  officer  or  body,  such 
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appointment  must  be  approved  before 
the  person  Is  legally  entitled  to 
th9  office." 


In  the  case  of  State  v.  Stafford  54  Pac.  (2nd)  1.  c. 
page  579,  the  court  said: 

"Thus  it  Is  apparent  that  the  phrases 
used  In  the  two  constitutional  provi- 
sions and  that  employed  In  the  act 
creating  the  uureau  of  Agriculture 
do  not  differ  In  effect,  but  under 
each  the  appointments  under  consider- 
ation come  tit  'In  the  general  rule 
that  ‘where  a person  Is  appointed  to 
an  office  under  a constitutional  or 
statutory  provision  that  the  appolnt- 
ment  may  be  made  with  the  approval  of 
some  officer  or  body,  such  appointment 
must  be  approved  before  the  person  Is 
legally  entitled  to  the  off  Ice , accept 
In  the  care  of  such  a vacancy  In  the 
office  that  the  duties  of  the  office 
are  no  longer  beln-  discharged.'  " 


In  Apfel  v.  Mellon  55  led.  (2nd)  1.  c.  ti06,  the  court 
defines  the  terra  "approve"  or  "give  approval"  as  follows: 

" .e  agree  with  the  contention  of  the  ap- 
pellees. The  statute  provides  that  an 
association  formed  under  the  act  shall 
not  become  a body  corporate  until  after 
the  articles  of  association  and  organi- 
sation certificate  have  been  duly  made 
and  filed,  and  after  the  Federal  heaerve 
ooard  has  approved  the  same  and  issued  a 
permit  to  It  to  begin  business.  The 
word  'approved'  naturally  Imports  the 
exercise  of  Judrment  and  discretion;  and 
the  power  to  approve  ordinarily  Implies 
a power  to  disapprove. 

To  'approve'  or  give  'approval'  is  In 
Its  essential  and  most  obvious  meaning 
to  confirm,  ratify,  sanction,  or  consent 
to  some  act  or  thing  done  by  another. 
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The  word  ’approve’  does  not,  ex  vl 

termini , necessarily  Import  the  ex- 
ercise of  discretion,  but  from  the 
connection  in  which  the  term  is  used 
it  often  Involves  the  idea  of  discre- 
tion and  adjudication,  and  is  seldom 
construed  as  requiring  a mere  minis- 
terial act.  4 C.  J.  1464." 


In  the  case  of  State  v.  ftandard  Oil  Com  pany  16  - • *. 

(2nd)  1.  c.  582,  the  court  said: 

"The  word  ’direct'  has  rsny  meanings, 
but,  as  used  here,  we  think  it  moans 
that,  when  the  tax  commission,  on  in- 
vestigation, f’nds  that  a suit  should 
be  instituted,  it  has  the  authority 
to  cause  the  Attorney  General  to  insti- 
tute such  a suit,  and  the  word  ’approved' 
neceaeartly  implies  the  exercise  of 
discretion  on  the  part  of  the  tax  c em- 
ail esion  In  permitting  such  a suit  to 
be  Instituted." 


The  city  ordinance  of  the  City  of  Jefferson  provides 
that  when  a vacancy  existe  or  shall  occur  in  the  regular 
police  force  of  this  city,  it  shall  be  the  duty  of  the 
marshal,  with  the  advice  and  consent  of  a majority  of  the 
members  elected  to  the  city  council,  to  appoint  some  suit- 
able and  competent  person  to  fill  such  vacancy.  In  the 
case  of  Schulte  v.  City  of  Jefferson  275  S.  V.  at  page  170, 
the  marshal  of  said  city  appointed  the  plaintiff  a regular 
city  policeman,  but  the  city  council  refused  to  confirm 
said  appointment.  Plaintiff  brought  suit  against  the  city 
to  recover  salary  alleged  to  be  due  from  defendant  far 
performing  the  services  of  a police  officer.  The  court, 
l.e.  page  172,  said: 

"(1)  It  is  well  settled  - 

V>here  the  appo’ntnent  is  made  as  the 
result  of  a nomination  by  one  author- 
ity and  confirmation  by  another,  the 
appointment  is  not  complete,  until  the 
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action  of  all  bodies  concerned  has  been 
had,  and  the  body  which  has  been  in- 
trusted with  the  power  of  confirming 
appointments  may  reconsider  its  action 
before  any  action  based  upon  its  first 
decision  has  been  taken.'  IS  Cyo.p. 

1372;  . eachem's  Public  Office  and  Of- 
ficers, Secs. 114,  124;  22  H.  C.  L.  p. 

4d3  , ■ ec.64. 

(2)  Plaintiff  was  not  a de  Jure  officer 
until  at  least  confirmed  by  the  oouncll. 

If  anything  at  all,  he  was  8 de  facto 
officer,  and  such  officer  is  not  entitled 
to  the  emoluments  of  the  office.  29  Cye. 
1393;  Sheridan  v.  City  of  St.Louis,  183 
mo.  25,39  , 40  , 51  S.  »•  • 1082,  2 Ann.  Cas. 

4e0;  Luth  Kansas  City,  203  Mo.  App.  110, 
113,  218  S.  W.  901;  Phroop  on  Publlo 
Officers,  Sec.  517." 


In  the  case  of  Huls  v.  Lewrerce  300  S.  9.  1.  c.  1018 
the  coiirt  states t 

"The  word  'approves 'carries  with  it  the 
idea  of  doin-r  somethin"  more  than  merely 
substituting  the  answers  of  the  Jury  for 
the  Judgment  of  the  court.  It  shows  that 
he  did  somethin?  -ore  than  to  formally  ' 
or  mechanically , so  to  soeak,  accept 
the  op'nlon  of  the  Jury." 


The  meaning  of  a power  or  duty  conferred  uoon  an 
official  to  approve  or  disapprove  another  official  act,  is 
set  out  in  Makenson  v.  Dillon,  et  al.  171  Pac.  673,  1.  c. 
676,  in  the  following  language: 

"The  grant  to  Mew  Mexico  is  to  be 
effectuated  by  selection,  not  only 
of  these  lands  granted  in  quantity, 
but  also  as  indemnity,  and  they  ara 
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to  be  selected  under  the  direction 
and  subject  to  the  approval  of  the 
Secretary  of  the  Interior.  The 
words  * subject  to  The  approval ' we 
do  not  record  as  riving  the  Secre- 
tary of  the  Interior  discretion 
to  arbitrarily  refuse  a selection 
for  no  reason  at  all.  These  words 
are  to  be  understood  to  mean  that 
the  Secretary  of  the  Interior  shall 
Investigate  and  pass  uoon  and  ren- 
der judgment  as  to  whether  the  lands 
selected  are  within  the  teres  of 
the  grant,  and,  if  so.  It  Is  his 
duty  to  list  them  to  the  State."  . 

* *" 

In  view  of  the  above.  It  Is  the  opinion  of  this 
office  that  a person  who  lias  been  appointed  deputy  county 
elerfc#  by  the  county  clerk,  must  be  approved  by  the 
county  court  before  he  la  legally  entitlad  to  tha  office 
or  the  emoluments  thereof* 

The  county  court  has  the  right  to  Investigate 
and  pass  upon  and  render  judgment  as  to  whether  the  de- 
puty county  clerk  has  the  necessary  qualifications  to 
hold  said  office;  they  may  refuse  to  approve  said  deputy 
upon  any  reasonable  grounds,  but  may  not  arbitrarily 
refuse  to  do  so  for  no  reason  at  all . 


II. 


You  ask  In  what  Instances  can  the  co  rty  court 
refuse  to  approve  the  appointment  of  the  daouty. 


In  our  opinion,  the  county  court  could.  In  the  ex- 
ercise of  its  sound  diatrection,  refuse  to  approve  a dsputy 
county  clerk  for  many  reasons.  If  said  deputy  was  in- 
competent or  Incapable  of  performing  the  duties  of  the 
office  for  any  reason,  or  If  he  were  disqualified  by  vir- 
tue of  the  provisions  of  the  statutes  or  constitution, they 
would  certainly  be  justified  In  refusing  to  approve  iald 
appointment*  in  this  connection,  we  call  your 
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attention  to  Section  19,  /rtlcle  II  of  the  Constitution  of 
Missouri,  wh lch  reads  as  follows: 

"That  no  person  who  is  now  or  may 
hereafter  become  a collector  or 
receiver  of  public  moneys  or  assist- 
ant or  denuty  of  such  collector  or 
receiver,  shall  be  eligible  to  any 
office  of  trust  or  profit  In  the 
State  of  Miss  O'  rl  under  the  laws 
thereof,  or  of  any  municipality 
therein,  until  he  shall  have  accoun- 
ted for  and  paid  over  all  the  public 
money  for  which  he  may  be  accountable." 


It  1 s ,theref ore, our  opinion  that  a county  court  may 
refuse  to  approve  the  appointment  of  a deputy  county  clerk 
when  they  have  reasonable  ground  to  believe  that  said  deputy 
Is  Incapable  of  performing  the  dutlea  of  said  office,  for 
any  reason,  or  Is  disqualified  by  virtue  of  the  provlslona 
of  any  statute  or  the  constitution. 


Yours  very  truly. 


James  L.  Hornoostel 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 
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SCHOOLS : Judgment  for  damages  for  brsaoh  of  oozt  raot  for 
teaching  school  must  he  paid  out  of  the  teachers 
fund. 
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May  4,  1935. 


honorable  Lloyd  s?.  King 

State  Superintendent  of  Puolic  Schools 

Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  which  reads  ae  follows: 

"The  school  board  for  the  Jamestown 
School  District  No.  11,  Moniteau 
County,  has  asked  this  office  to 
advise  them  the  proper  fund  from 
which  to  pay  teacher  salary  judg- 
ments. 

"The  chief  facts  applicable  to  this 
Question  as  reported  to  this  office 
are  as  follows: 

"The  school  board  made  an  oral  agree- 
ment to  employ  a oertain  teachers  for 
the  1933-34  school  year.  The  verbal 
agreement  was  entered  into  record  and 
accepted  in  the  minutes  of  the  board. 

The  school  board  later  employed  other 
teachers  and  denied  there  was  a con- 
tract with  the  first  teachers  employed. 
These  teachers  then  brought  suit  in 
the  circuit  court,  which  held  there 
was  sufficient  showing  in  writing  to 
justify  it  to  find  that  there  was  a 
contract  and  gave  the  plaintiff 
judgment  for  damages  for  the  full 
amount  of  the  contract  salary.  The 
case  was  appealed,  but  the  Kansas 
City  Court  of  Appeals  sustained  the 
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lower  court's  findings. 

"Bailey  vs.  Jamestown  School 
District,  No.  11,  Moniteau  Co. 

Kansas  City  Court  of  Appeals  - 
December  3,  1934,  77  S.X.  2d  1017. 

"The  school  board  was  enjoined  from 
paying  the  teachers  who  were  employed 
to  replace  the  first  teaohers  who  wore 
denied  contracts.  To  date  neither 
group  of  teachers  has  been  paid. 

"The  school  board  probably  has  enough 
money  in  the  teachers  fund  to  pay 
only  one  group  of  teachers.  The  in- 
cidental fund  is  practically  depleted. 

"Questions: 

1.  hen  the  court  has  granted 
judgment  for  damages  to  teach- 
ers on  contract,  is  it  legal 
for  the  judgment  to  bo  paid  from 
the  teachers'  fund?  If  not,  shall 
said  judgment  be  paid  from  the 
incidental  fund?  (3ectlon  9312, 
R.3.  1929  requires  teachers  to  be 
paid  from  the  teachers*  fund. 

Also  Section  9316,  R.3.  1929  pro- 
hibit e the  board  from  issuing 
warrants  to  teaohers  except  for 
services  rendered.  Section  9233, 
R.3.  1929  requires  services  ren- 
dered before  teachers  can  be  paid). 

2.  If  the  law  requires  damages  to  be 
paid  from  the  incidental  fund, 
whst  shall  be  the  school  board's 
procedure  when  such  funds  are 
exhausted?  (Section  9233,  R.S. 

1929  seems  to  limit  the  school 
board  in  its  expenditures  to  the 
amount  actually  provided  for  the 
school  year  and  prohibits  its  use 
of  tbe  succeeding  yeor's  revenue.) 

3.  If  not  possible  to  pny  teacher 
contract  judgments  from  either 
the  teachers  or  incidental  fund. 

Is  it  mandatory  for  the  board  to 
make  a tax  levy  for  the  apeclflo 
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purpose  of  paying  this  Judgment? 

I shall  appreciate  receiving  an 
opinion  on  this  problem  at  your 
earliest  convenience." 


The  Judgment  about  which  you  inquire  was  obtained  by 
Nellie  Bailey  against  the  Jamestown  School  District  No.  11,  Moni- 
teau County,  Missouri.  The  defendant  appealed  and  the  Judgment 
was  affirmed  by  the  Kansas  City  Court  of  Appeals  in  77  S.W.  (2d) 
page  1017.  It  is  plain  from  a reading  of  said  case  that  the 
Judgment  obtained  was  for  breach  of  a contract  for  teaching  school. 

Judge  Shain,  speaking  for  the  Court,  in  stating  the  nature  of  the 
case,  at  page  1017  said: 

"In  this  action  the  respondent, 
hereinafter  designated  as  plain- 
tiff, brings  this  action  for 
damages  against  the  appellant, 
hereinafter  designated  as 
defendant,  to  recover  480  for 
alleged  breach  of  contract  for 
teaching  school." 

The  question  about  which  you  inquire  and  which  now 
confronts  us  is  - out  of  what  fund  should  a Judgment  for  damages 
for  breach  of  contract  for  teaching  school  be  paid?  7e  do  not 
deem  it  necessary  to  set  out  the  statutes  in  regard  to  the  pay- 
ment of  district  indebtedness  for  the  reason  that  we  know  you 
are  familiar  with  them.  Guff ice  to  say  that  all  moneys  for 
teachers1  wages  must  be  drawn  on  the  teachers*  fund;  all  moneys 
used  in  the  purchase  of  a site,  erection  of  a building  thereon 
and  furnishing  the  same  must  be  drawn  on  the  building  fund;  and 
all  other  expenses  must  be  paid  out  of  the  incidental  fund. 

The  case  of  State  ex  rel.  v.  District  School  Board,  97 
Mo.  App.  613,  was  a proceeding  by  mandamus  to  compel  the  board 
of  directors  of  District  No.  2,  Township  50,  Bangs  32,  in 
Jackson  County,  Missouri,  to  draw  a warrant  for  payment  of  a 
Judgment  obtained  by  R.O.  Kerby,  Relator,  against  said  district 
for  breach  of  contract.  The  writ  of  mandamus  did  not  state  the 
nature  of  the  contract  for  the  breach  of  which  Judgment  was  given. 
The  court  held  that  the  board  could  not  be  compelled  by  mandamus 
to  issue  a warrant  for  payment  of  said  Judgment  for  the  reason 
that  it  did  not  appear  out  of  what  specific  fund  said  Judgment 
should  be  satisfied.  At  pages  618-619  the  cAurt  said: 

"Under  the  prohibitory  mandates 
of  the  statute,  a board  of  direc- 
tors may  not  order,  nor  a county 
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treasurer  pay,  a warrant  unless 
it  be  specified  therein  whether 
or  not  the  claim  of  Indebtedness 
be  either  for  services  as  teacher, 
material  purchased  for  use  of  the 
school,  or  for  labor  in  the  erec- 
tion of  a schoolhouse.  No  claim 
against  a school  district  payable 
out  of  any  one  of  the  specified 
funds  can  arise  except  out  of  a 
contract  and  therefore  the  pre- 
sentation of  a claim  whether  it  be 
in  the  form  of  a Judgment  or  other- 
wise, which  shows  no  more  than 
that  it  arose  on  a contract  without 
specifying  the  subject-matter  of 
such  contract  is  too  vague  and 
indefinite  to  Justify  the  board  of 
directors  in  ordering  a warrant 
to  be  drawn  therefor  on  any  speci- 
fied fund.  How  can  it  (the  board) 
in  such  case  tell  which  is  the 
appropriate  fund  on  which  to  order 
the  warrant?  The  claim  may  be  for 
teachers1  wages,  for  material  pur- 
chased for  use  of  the  school,  or 
services  of  a Janitor,  or  for 
material,  or  labor  in  the  erection 
of  a schoolhouse,  and  yet  arise  out 
of  »breach  of  contract.*  The  board 
of  directors  is  not  at  its  peril 
required  to  guess  the  fund  agai  nst 
which  it  is  to  order  the  warrant 
drawn  for  the  amount  of  the  claim. 
Neither  of  these  specified  funds 
can  be  applied  to  the  payment  of  a 
claim  which  the  statute  requires  to 
be  paid  out  of  one  of  the  others. 

If  the  writ  had  stated  the  nature 
o7  the  contract  for  the  breach  of 
wElch  the  Judgment "of  the  justice 
was  given, then  in  aTl  probability 
we  would be  able~£~o  determine  whether 
or  riot  Tt  was  theHuty  of  the 
respondents  ‘to  order  a warrant  to  bo 
drawn  on  any  specific  fund,  buV~Tn 
trie  absence  of  such  a statement  we 
are  unable  to  say  they  have  neglected 
any  particular  duty.** 
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It  will  be  noted,  the  Court  said,  that  if  the  writ  of 
mandamus  had  stated  the  nature  of  the  contract  for  the  breach 
of  which  the  judgment  was  given,  they  would  have  in  all 
probability  been  able  to  determine  whether  or  not  it  was  the 
duty  of  the  board  to  order  the  warrant  to  be  drawn  on  a 
specified  fund. 

In  the  above  case,  the  court  denied  Relator's  contention 
that  a claim  merged  into  a judgment  must  he  satisfied  out  of 
the  "incidental  fund".  At  page  619  it  was  said: 

"’fte  are  unable  to  yield  our 
assent  to  the  relator* s con- 
tention that  since  his  claim  is 
merged  into  a judgment  and  thereby 
becomes  extinguished,  it  results 
as  a legal  consequence  that  the 
judgment  must  be  satisfied  out  of 
the  incidental  fund.*  Suppose 
the  claim  arose  out  of  a breach 
of  contract  for  the  payment  of 
teachers'  wages,  or  for  materials 
or  services  for  the  orection  of  a 
schoolhouse,  can  it  be  that  such 
claim  because  merged  into  a judg- 
ment becomes  payable  out  of  the 
» incidental  fund’?  If  this  is  so, 
what  becomes  of  the  statutory  require- 
ment that  each  indebtedness  of  the 
district  must  be  paid  out  of  the 
appropriate  fund?  Can  an  indebtedness 
for  teachers*  wages  or  for  services 
in  erecting  a schoolhouse  be  made  to 
become  a charge  against  the  'incidental  v 
fund*  by  converting  it  into  a judg- 
ment? The  bare  statement  of  this 
proposition  furnishes  its  own 
refutation." 


CONCLUSION 

In  view  of  the  above,  it  is  the  opinion  of  this  department 
that  a judgment  for  damages  against  a school  district  for 
breach  of  contract  for  teaching  school  must  be  paid  out  of  the 
teachers*  fund. 

Yours  very  truly. 


APPROVED : 


J.E.  TAYLOR , 

Assistant  Attorney- General. 
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SCHOOLS:  State  Superintendent  of  Schools  has  power  to  deny  state 

aid  to  district  when  he  requires  transportation  of 
pupils  under  Section  20,  Laws  of  Mo., 1931. 
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.ion.  Lloyd  . King 
State  uperintendent 
uepart:aent  of  rublic  Schools 
Jefferson  City.  Missouri 


Attention:  .r.  Geo.  b.  John, 

school  finance  - lvision 


Dear  ir : 


This  is  to  acknowledge  your  letter  dated  -«ay  2,  1935, 
as  follows: 

n lease  advise  tnis  depart-iient  con- 
cerning the  state  school  moneys 
apportionment  relative  to  rural 
districts  with  less  than  15  pupils 
in  avera  e dally  attendance,  I 
refer  you  to  the  provisions  of 
.Action  20,  Pa  e 346,  Laws  of 
Missouri,  1931. 

Has  the  State  Superintendent  of 
schools  authority  to  deny  state  aid 
to  any  school  district  with  an  avera^ 
daily  attendance  of  loss  than  fifteen 
pupils  when  it  refuses  to  transport 
its  pupils  to  another  school  when 
required  to  do  so  by  the  State  Super- 
intendent after  he  has  investigated 
the  conditions  of  the  district  and  has 
found  it  to  the  best  interest  of  11 
concerned  to  transport t" 

The  statute  referred  to  in  your  letter,  namely.  Section 
20,  naws  of  . issouri,  1931,  pa0e  346,  reads  as  follows: 

"If  an.)  district  in  this  state  shall 
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"have  an  average  dally  attendance 
of  less  than  15  pupils  as  shown 
by  the  records  of  the  last  previous 
school  year,  the  state  superintendent 
shall,  in  lieu  of  such  state  aid, 
after  investigation  that  convinces 
him  that  it  would  be  to  the  best 
interests  of  all  concerned,  require 
the  board  to  provide  for  the  trans- 
portation of  the  pupils  of  such 
district  to  other  public  school  or 
schools,  provided  that  the  total 
expense,  including  transportation 
and  tuition  paid  by  the  state,  shall 
not  exceed  the  amount  that  the  state 
would  have  otherwise  paid  to  such 
district." 

Section  21,  saws  of  Missouri,  1931,  page  346,  reads 
as  follows: 

"All  laws  and/or  parts  of  laws  re- 
lating to  state  aid  for  schools 
and  ap  ortionment  of  state  funds 
for  the  maintenance  thereof  incon- 
sistent with,  or  in  conflict  with, 
the  provisions  of  this  act  are  here- 
by declared  to  be  repealed  and  of  no 
further  force  and/or  effect." 


Section  20,  supra,  provides  that  if  the  average  dally 
attendance  in  any  district  is  less  than  fifteen  pupils  the 
State  Superintendent  of  Schools  shall  require  the  board  to 
provide  for  the  transportation  of  the  pupils  of  such  district 
to  other  public  school  or  schools,  however,  before  the 
State  Superintendent  of  Schools  can  require  the  board  to 
provide  the  transportation  of  the  pupils,  he  must  first  con- 
duct an  investigation  that  convinces  him  that  it  is  to  the 
best  interest  that  the  pupils  be  transported.  When  the  State 
Superintendent  requires  the  transportation  of  pupils,  after 
investigation,  the  school  does  not  receive  state  aid,  but 
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"that  the  total  expense.  Including  transportation  and 
tuition  paid  by  the  state,  shall  not  exceed  the  amount 
that  the  state  would  have  otherwise  paid  to  such  district." 

In  view  of  the  foregoing  statute  it  is  our  opinion 
that  if  the  State  uperintendent  of  schools  requires  a 
district  to  transport  its  pupils  as  contemplated  by  section 
20,  supra,  and  the  board  will  not  comply  with  his  demand, 
then  he  has  the  authority  to  deny  such  district  state  aid. 
The  State  Superintendent  could  by  mandamus  action  compel 
a school  board  to  comply  with  his  wishes  in  transporting 
of  pupils  required  L>y  section  20, supra.  However,  we  do 
not  believe  it  would  be  necessary  for  the  State  Superintend- 
ent to  resort  to  court  action,  as  the  statute  says,  "the 
State  Superintendent  shall,  in  lieu  of  such  state  aid  * * * 
require  the  board  to  provlde”Tor  tjhe'“Erans porta t ion  of  the 
pupils",  and  by  denying  a district  state  aid  for  failure 
to  transport  the  pupils,  would  be  a means  of  compelling 
compliance  with  his  demand. 


Yours  very  truly. 


James  L.  HornBostel 
vssistant  it torney- General 


APPROV'D: 


RuY  MOKITVRICX 
Attorney-General 


JLHlEO 


SCHOOLS  - TRANSPORTATION:  Approval  of  various  state- 

ments concerning  transpor- 
tation problem 


July  19,  1935 


Hon.  Lloyd  W.  ting 

State  Superintendent  of  Public  Schools 
Jefferson  City ,Miscouri 


Dear  **r.  Kings 


This  is  to  acknowledge  your  letter  dated 
July  18,  1935,  as  followss 

"This  department  Is  preparing  a 
transportation  bulletin  for 
publication  which  will  be  used 
as  a guidance  for  school  officials. 

we  have  prepared  the  attached 
material  concerning  three  phases  of 
transportation,  namelyi  1.  Types  of 
Organized  Transportation.  2.  State 
Transportation  Aid  or  Reimbursement. 

3.  Legalizing  xrans porta t Ion.  Does 
the  plan  submitted  in  this  material 
meet  with  your  approval  as  to  a 
statement  of  facts  for  Interpretation 
of  the  statutes  concerning  transpor- 
tation? " 


The  material  attached  to  your  latter  relating 
to  the  three  phases  of  transportation  was  the  outgrowth  of 
numerous  conferences  between  your  department  and  this  de- 
partment concerning,  the  subject  matter.  It  Is  practically 
a rescript  of  our  discussions.  Further,  we  call  your 
attention  to  the  fact  that  the  transportation  problem  was 
before  the  last  General  Assembly  (58th  General  Assembly), 
with  the  result  that  a new  section  was  enacted  known  as 
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Section  16* , found  in  House  Hill  Mo.  319  approved  by  the 
Governor  on  June  10,  1935  without  an  emergency  clause,  so 
that  said  act  will  go  Into  affect  August  27,  1935.  The 
State  Tea -hers*  Association  of  Missouri  wac  Interested  1 
In  House  Hill  319  and  we  understand  had  a considerable  part 
In  drafting  said  section,  so  that  the  plan  submitted  by  you 
Is  practically  the  same  as  that  submitted  by  the  State 
Teachers'  Association.  Many  sections  pertain  and  are 
Inter-related  to  the  transportation  of  pupils,  namely,  Lec- 
tions* 9354,  9195,  9217,  9197,  9358  R.  S.  Missouri  1929, 

Section  13  Laws  of  Missouri  1931,  page  540,  Section  20  Laws 
of  Missouri  1931,  page  346,  Section  16a  House  bill  519,  Laws 
of  Missouri  1935.  House  bill  319,  Section  16a,  Is  not  found, 
as  yet.  In  the  Laws  of  Missouri  1935  because  said  laws  have 
not  been  printed.  Consequently,  we  will  set  said  seotlon 
out  In  full,  as  follows! 

"When  any  school  district  makes  pro- 
vision for  transporting  any  or  all  of 
the  pupils  of  such  district  to  a 
central  school  or  schools  within  the 
district,  and  the  method  of  transporting 
is  approved  by  the  state  superintendent 
of  schools  the  amount  paid  for  trans- 
portation, not  to  exceed  three  dollars 
per  month  for  each  pupil  transported  a 
distance  of  two  miles  or  more,  shall  be 
a part  of  the  minimum  guarantee  of  such 
district  for  the  ensuing  year.  when 
the  board  of  direct ore  of  any  school 
district  makes  provision  for  transporting 
the  high  school  pupils  whose  tuition  it 
ie  obligated  to  pay,  to  the  school  or 
schools  they  are  attending,  and  the 
method  of  transporting  la  approved  by 
the  state  superintendent  of  schools, the 
amount  paid  for  transportin'-  such  pupils, 
not  to  exceed  three  dollars  per  »onth 
for  each  pupil  transported  a distance 
of  two  miles  or  more,  shall  be  a part  of 
the  state  apportionment  to  such  district 
for  the  ensuing  year,  if  no  part  of  the 
minimum  guarantee  of  such  district  has 
teen  used  to  pay  any  part  of  the  cost  of 


*As  amended  Laws  of  1933, page  388 
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transporting  such  pupils.  tfhen  the 
board  of  dlreotors  of  a district  that 
admits  non-resident  pupils  to  Its  high 
school  makes  provision  for  transporting 
such  pupils  to  such  high  school,  and 
the  method  of  transporting  and  the 
transportation  routes  are  approved  by 
the  state  superintendent  of  schools 
before  the  transportation  Is  begun, 
the  amount  spent  for  transporting  such 
pupils,  not  to  exceed  three  dollars 
per  month  for  each  pupil  transported 
a distance  of  two  miles  or  more, shall 
be  a part  of  the  state  apportionment 
to  such  district  for  the  ensuing  year. 
If  no  money  apportioned  to  such  dis- 
trict from  any  public  fund  or  funds 
has  been  used  to  pay  any  part  of  the 
cost  of  transporting  such  pupils, 
except  money  apportioned  to  such  dis- 
trict to  pay  the  cost  of  transDortlng 
such  pupils." 


The  other  sections  of  the  statutes  are  found  In 
the  Revised  Statutes  and  Session  Acts  and  ve  will  not  quote 
them.  One  thoucht  we  desire  you  to  keep  In  mind  Is  th*t 
the  method  of  transporting  pupils  must  be  approved  by  the  . 
State  Superintendent  of  Schools.  In  Seotlon  Ida,  supra, 
you  will  note  that  said  statement  Is  found  three  times  therein, 
so  that  a district  desiring  to  transport  pupils  mist  have  the 
approval  of  the  State  Superintendent  as  to  the  method. 

Hence,  we  deem  It  unnecessary  to  write  a lengthy  opinion  on 
the  subject  you  Inquire,  because  the  matter  has  been  gone  over 
fully  orally  and  we  herewith  submit  a concise  statement  con- 
cerning the  three  phases  of  transportation,  which.  In  our 
opinion,  may  be  printed  in  you r bulletin  and  such  meets  with 
our  approval  as  a statement  of  facts  Interpreting  statutes 
concerning  transportation.  This  statement  being  as  follows i 


1.  TYPES  OF  ORGANIZED  TRANS? ORTATIOM 

A.  Types  of  transportation  for  which  special  state 
aid  may  be  apportioned. 
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1.  General  transportation  of  pupils  within 

a consolidated  or  other  enlarged  school 
district  that  receives  its  regular  appor- 
tionment under  the  equalization  quota  plan. 

2.  Transportation  of  high  school  pupils  across 
district  lines  as  follows > 

a.  oy  rural  or  other  districts  - pupils  who 
attend  high  school  and  whose  tuition  they 
are  obligated  to  pay* 

b*  oy  high  school  districts  - pupils  from 
rural  or  other  districts  who  are  admitted 
to  the  high  school*  Section  16a  h*a*519. 

Laws  of  M saourl,  1935* 

3*  Transportation  of  elementary  pupils  of  any 

elementary  school  within  a consolidated  dis- 
trict whan  the  average  daily  attendance  falls 
below  ten  pupils*  Section  9354,  K.  S*  1929, 
as  amended  Laws  of  1933,  page  338* 

5*  Other  Types  of  'i rans porta t ion  for  which  special  stats 
aid  cannot  be  apportioned*  (Districts  that  provide  the 
following  types  of  transportation  receive  state  aid 
apportioned  only  on  the  basis  of  a fractional  or  full 
teaching  unit  or  aid  under  Section  9358.) 

1*  Transportation  of  elementary  pupils  to  other 
schools  when  the  average  dally  attendance  of 
any  rural  district  is  less  than  15  pupils. 

Section  20,  p*346.  Laws  of  Missouri,  1931* 

2*  Transportation  of  elementary  pupils  to  other 
schools  when  the  enumeration  of  any  rural 
district  is  fewer  than  25  children*  Section 
9195,  H.  S.  1929* 

3*  Iransportatlon  of  colored  elementary  children 
when  school  is  not  maintained  within  any  dis- 
trict in  which  colored  pupils  reside*  Section 
9217,  ft.  S.  1929. 
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4*  Consolidated  districts  that  transport 
pupils  within  the  district  and  receive 
the  state  apportionment  under  Section  9358, 
H.S.1929  cannot  qualify  for  the  transpor- 
tation reimbursement,  since  they  receive 
more  non-y  under  the  law  for  consolidation, 
(Section  13,  Laws  of  -ilssouri  1931,p,340. 
and  Section  13a  House  Bill  319.) 


II,  STAT^  TRANSPORTATION  AID  OR  REIilbURSSLi^NT 

A,  Ihe  amount  of  state  apportionment  for  transpor- 
tation shall  not  exceed  $3,00  per  month  (15^  per 
day)  for  each  pupil  transported  a distance  of  2 
miles  or  more, 

b,  The  apportionment  of  state  aid  for  transportation 
shall  be  determined  as  follows! 

1,  Ihe  state  transportation  guarantee  not  to 
exceed  ^3,00  per  raonth,  for  general  trans- 
portation of  pupils  within  a consolidated 
or  other  enlarged  school  district  that 
receives  Its  regular  apportionment  under 
the  equalization  quota  plan,  shall  be  a 

part  of  the  minimum  guarantee  for  calculating 
the  equalization  quota  for  said  district, 

2,  The  state  transportation  guarantee,  not  to 
exceed  VS*00  per  month,  for  transportation 

of  elementary  pupils  of  any  elementary  school 
within  a consolidated  district  when  the 
average  dally  attendance  falls  below  10  pupils, 
shall  be  a part  of  the  minimum  guarantee  for 
calculating  the  equalization  quota  unless  said 
consolidated  district  receives  state  aid  under 
Section  9358,  R,  '•»  1929,  If  state  aid  Is 
granted  under  Section  9358,  nothing  la  provided 
for  state  transportation  reimbursement, 

3,  Ihe  state  transportation  guarantee,  not  to 
exceed  $5,00  per  month,  for  transporting 
high  school  pupils  across  district  lines, 
by  either  rural,  consolidated,  or  high 
school  districts,  shall  be  a part  of  the 
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state  apportionment.  The  amount  approved 
for  transportation  would  be  added  to  any 
other  state  apportionment  made  to  the 
district. 

4.  Special  state  transportation  aid  eannot  be 
apportioned  for  any  other  types  of  trans- 
portation. 


III.  LEGALIZING  TRAKSPOhTATIOl 

A.  Transportation  within  the  district 

1.  General  transportation  of  all  pupils  living 
more  than  one-half  mile  from  the  school  house 
in  any  school  district  may  be  authorized  by  a 
two- thirds  vote  of  the  qualified  voters  at 
an  annual  or  special  meeting.  School  boards 
are  rot  authorized  at  their  option  to  use  dis- 
trict school  funds  and  carry  on  general  trans- 
portation of  pupils  within  the  district  except 
as  provided  by  law.  Section  16a. H.b. 319, Laws 
of  Missouri,  1935  and  Section  9197 ,H.S.1929. 

fe.  Ihe  school  board  may  without  any  action  of  the 
voters  transport  pupils  living  in  an  olementary 
school  within  a consolidated  district  when  the 
average  daily  attendance  falls  below  ten  pupils. 
Only  a majority  vote  is  required  for  transporting 
seventh  ind  eighth  grade  pupils  to  the  central 
school,  .he  law  is  silent  relative  to  trans- 
portation of  high  school  pupils  within  the 
district  exeeot  as  authorized  under  general 
transportation,  faction  9354 ,R.S.19&9. 


b.  T vansportatlon  across  dlstrlot  lines; 

1.  ihe  law  authorizes  the  board  of  directors 
of  any  district  (rural, etc.)  to  transport 
the  high  school  pupils  whose  tuition  it  is 
obligated  to  pay.  The  cost  of  such  trans- 
portation may  bo  paid  from  the  incidental 
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Tuna  and  state  transportation  reimbursement* 

Lone  of  the  minimum  guarantee  for  teaching 
units  can  be  used  to  pay  the  cost  of  trans- 
portation. only  the  local  funds  raised  by  a 
tax  rate  in  excess  of  the  required  20^  may  be 
used  for  such  transportation.  Section  lSa,H.B. 

319,  Laws  of  Missouri,  1935. 

2.  The  law  authorizes  the  board  of  directors  of 
a district  (high  school)  that  adults  non- 
resident pupils  to  its  high  school  to  make 
provisions  for  transporting  such  pupils. 

Ihe  cost  of  such  transportation  may  be  paid 
from  the  incidental  fund  and  the  state 
transportation  reimbursement.  However, 
none  of  the  district's  ioney  received  from  public 
funds  can  be  used  for  paying  transportation  costs. 
Section  16a,H.u#319,  Laws  of  Missouri,  1935. 

3.  The  law  governing  the  transportation  of  hlph 
school  pupils  across  distriot  lines  lias  no 
provision  which  would  prohibit  school  boards 
from  requiring  high  school  pupils  to  pay  part 
of  the  cost  of  such  transportation  when  such 
cost  exceeds  the  amount  of  state  transportation 
aid  paid  the  district  (occasioned  because  there 
Is  not  sufficient  funds  to  pay  in  full  the 
amount  stated  in  the  statute,  am  such  Is, 
accordingly,  pro  rated,)  or  the  amount  the 
district  receives  from  the  state  and  available 
local  sehool  district  incidental  funds.  Also, 
there  is  nothing  In  the  law  which  would 
prohibit  any  rural  district  from  arranging 

to  transport  the  high  school  pupils  whose 
tuition  It  Is  obligated  to  pay,  by  contracting 
with  some  high  school  district  to  provide 
the  transportation.  Similar  action  on  the 
part  of  several  adjacent  rural  districts 
may  make  it  possible  for  larger  unit  bus 
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trims  porta  t ion  which  otherwise  would 
not/  be  possible  in  some  cont^unlties. 


Yours  very  truly. 


James  L,  Hornboatel 
Assistant  Attorney  General 


APPROVED: 


TfflTlicZTTfWTSK 

Attorney  General 
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Ron.  ueorge  kitchen, 

marshal,  Kansus  City  Court  of  Appeals, 
Kansas  City,  tiseouri# 


oir: 


».e  wish  to  acknowledge  your  request  for  an 
offioial  opinion  under  dote  of  July  6,  1935,  wherein  you 
state  as  follows: 

"In  tceeplng  with  your  advice  of 
yesterday  when  Forrest  Jmith  and  I 
were  In  your  office,  I an  writing  you# 

"I  will  give  you  briefly  in  detail  the 
contents  of  this  letter#  The  Kansas 
City  Court  of  Appeals  has  never  had  a 
real  librarian,  but  hae  compelled  the 
Larehal  to  perform  the  duties  of 
librarian  upon  the  salary  of  the  marshal# 
The  marshal  as  a matter  of  record  has 
been  acting  or  ex  officio  librarian. 

"The  recent  Legislature  made  an  appropris- 
tion  of  *3,000  for  a librarian  covering 
the  years  of  1935  and  1939,  and  a librarian 
will  be  appointed  within  the  next  few  days# 
however,  he  can  only  be  paid  out  of  this 
appropriation  from  the  date  of  his  appoint- 
ment# 1 have  consulted  two  of  the  Judges 
and  they  have  expressed  their  willingness 
to  pay  me  out  of  this  appropriation  from 
the  beginning  of  1935  to  the  time  that 
the  librarian  is  appointed,  if  there  be 
no  legal  bar  in  the  way# 

'The  requisition  would  be  made  as  acting 
librariun#  If  this  can  be  done,  I will 
then  be  receiving  about  v100  per  year  for 
having  performed  the  duties  of  librarian 
in  addition  to  the  work:  as  marshal# 


Hon.  George  *.itohen 


July  20,  1935 


"I  hare  conf erred  with  two  or  three  lawyers, 
J ames  i.  Aylward,  Jerome  elsh,  and  John  C« 
loos,  who  take  the  position  that  there 
woulo  he  nothing  Improper  about  It. 

"The  Springfield  Court  of  Appeals,  with  a 
smaller  library,  and  handling  only  about 
35  or  40  poroent  of  the  oases  of  this 
court  has  paid  a librarian  at  the  rate 
of  *1200  to  *1500  per  year  for  a number 
of  yeare  and  In  addition  has  paid  a 
marshal  a statutory  salary. 

"I  believe  I hare  covered  about  everything 
necessary  to  convey  to  you  all  the 
particulars  of  this  proposition,  and  will 
add  that  1 will  be  paid  for  the  xmths  of 
January,  February,  . rrch,  April,  June, 
and  a few  days  of  July  only,  and  will 
greatly  appreciate  an  opinion  from  you  as 
you  suggested  yesterday.” 


Section  13413,  Laws  of  klssourl,  1931,  page  £61, 
authorizes  the  appointment  of  & librarian  by  the  supreme  Court 
and  provides  In  part  that 

"The  eupreiue  court  shall  appoint  a 
librarian  of  the  state  library  * ' *. 


Section  1902,  R.  S.  io.  1929,  authorizes  the  appoint* 
L.ent  of  officers  end  attendants  by  the  Kansas  City  Court  of 
Appeals  and  provides  that 

"Said  Kansas  City  court  of  appeals 
shall,  so  far  q c In  ltr  J airmen t oay 
be  necessary,  have,  unless  otherwise 
provided  by  law,  such  officers  and 
attendants  as  are  pt'ov Idea  for  tbe 
supreme  courE.  ‘vV-o  ahull  possess  the 
same  qualifications,  and  perform 
like  duties,  and  be  subject  to  the 
some  laws  and  regulations  in  all 
reepects,  so  far  as  may  be  applicable, 
ae  those  required  of  and  imposed  on 
like  officials  and  attendants  of  the 
supreme  court.” 


Mon.  cscrLe  kitchen 
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Clearly,  then,  the  Kansas  City  Court  of  Appeals 
has  the  eame  authority  to  appoint  a librarian  as  has  the 
supreme  Court,  however,  such  office  Is  only  created  when 
In  the  Judgment  of  the  Kansas  City  Court  of  Appeals  it  "may 
be  necessary. " The  Court  at  the  tii*e  of  the  writing  of 
your  letter  had  not  exercised  its  Judtjuent,  although,  as  you 
state,  they  contemplate  doing  so  "within  the  noxt  few  days." 
You  state  that  the  Court  never  had  a real  librarian  but  that 
you  as  i arshal  were  compelled  to  perform  the  duties  of 
librarian. 

Jection  5 of  House  Bill  No.  157  as  passed  by  the 
recent  50th  General  .aeei.bly , appropriated  a salary  for  a 
librarian  of  the  Kansas  City  Court  of  appeals 

"for  the  biennial  period  beginning  on 
the  first  day  of  January,  1935,  and 
ending  on  the  thirty-first  day  of 
Jeoomber,  1936." 

The  question  then  arises  whether  the  office  of 
librarian  is  created  and  becomes  a legal  office  as  of  the  first 
day  of  January,  1935,  or  at  the  date  of  the  appointment  by  the 
Court  of  a person  qualified  to  fill  the  position  of  librarian. 

Our  court  in  the  case  of  ctate  ex  rel.  Hueller  v. 
Thompson,  269  C.  w.  (Cup.  Ct.  of  ^o.)  330,  1.  c.  340,  in 
holding  that  general  legislation  can  not  be  Injected  into  an 
appropriation  a ct,  said; 

‘This  provision  has  no  othar 
character  than  that  of  general 
legislation,  and  to  inject  general 
lus.ialotion  of  any  sort  into  an 
appropriation  act  is  repugnant  to 
the  Constitution  (article  4,  sec.  26, 
Constitution  of  ..o»),  and  the  appropria- 
tion bill,  as  provided  bv  the  Constitu- 
tion (article  4,  sec.  28) , may  have  a 
plurality  of  subjects,  while  a bill 
for  general  legislation  may  have  but 
one. 

"An  appropriation  bill  is  Just  whet 
the  terminology  imports,  find  no  icore. 

Its  sole  purpose  is  to  set  aside 
moneys  for  specified  purposes,  and  the 
lawmaker  is  not  directed  to  expect 
or  look  for  anything  else  in  an 
appropriation  bill  except  appropriations." 


Hon.  George  .Lit chon 
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iUid,  Again  in  the  recent  cneo  of  state  v.  fcith, 

76  o.  V#  (£d)  aSS,  1.  c.  850,  the  supreme  Court  of  . isoouri 
said : 

" * ' * besides,  legislation  of  a 
general  character  can  not  be  included 
in  an  appropriation  bill.” 


To  hold,  therefore,  that  the  office  of  librarian  was 
created  and  becuue  a le{  ul  offioe  as  of  January  1,  1935,  by 
virtue  of  section  5 of  the  appropriation  Act  (House  bill 
Ho.  167,  58th  General  -ssei.bly,  supra)  would  be  clearly  in 
violation  of  the  principle  hereinabove  set  out  that  legislation 
of  o general  character  can  not  b>.  inoluded  in  an  appropriation 
bill.  The  Aansas  City  Court  of  appeals  has  been  vested  with 
the  authority  to  create  the  office  of  librarian,  and  we  are 
of  the  opinion  that  the  office  is  not  created  until  the  Court 
hac  exercised  its  discretion  or  Judgment  in  the  matter. 

This  raises  the  question  whether  or  not  the  person 
performing  the  auties  of  librarian  from  the  first  day  of 
January,  1955,  until  the  date  of  the  Court *s  appointment  is 
a de  facto  or  do  jure  officer. 


In  the  case  of  ~x  * arte  babe  ^nyder,  64  GO.  58, 
1.  o.  6£,  the  court  said: 

''numerous  cases  oun  be  Instanced 
from  the  boohs,  '-/here  the  acts  of  an 
incumbent  of  an  office  have  been 
held  valid,  upon  the  ground  that  such 
incumbent  wue  an  offioer  de  facto. 

But  an  officer  of  that  description 
necessarily  pre-oupposes  un  office 
• hi  oh  the  low  recognizer,  /uad  a.  quite 
extensive  research  has  fallen  to  dis- 
cover an  instance  w^ere  an  lncuSbenl 
fTatTTeen  held  an  officer  de  ; 


And  in  -»t ate  ex  rel.  /tblngton  v.  Reynolds,  ;:18  3.  *• 
554,  1.  o.  557,  the  oourt  said: 

" • • • and,  there  being  no  de  Jure 
office,  there  could  be  no  de  facto 
offioer." 


Hon.  Guor^e  Kitchen 


July  ao,  1935. 
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It  may  then  bo  said  that,  there  beine  no  legal 
office  to  fill  until  the  creatlou  of  come  by  the  Kansas  City 
Court  of  appeals,  the  person  holding  it  would  not  even  be  a 
de  facto  offioer. 

ihlch  bring*  us  to  the  ultimate  question  whether  or 
not  such  person  who  holds  office,  not  being  de  faoto  or  de  Jure 
is  entitled  to  compensation* 

In  Cunlo  v.  Pr&nfclln  County,  205  3*  tf.  1007,  1.  c. 

1008,  the  Supreme  Court  of  Llesoiri,  Division  No.  1,  in  answer- 
ing the  above  question  said: 

"It  Is  a well-established  principle 
that  a salary  pertaining  to  an  office 
is  an  ineldent  of  the  offioe  itself, 
and  not  to  ita  occupation  and  exercise, 
or  to  the  Individual  discharging  the 
duties  of  the  office." 

And  further: 

"On  the  other  hand,  it  is  equally 
well  settled  that,  if  s person 
exercising  the  functions  of  an 
offioe  is  not  entitled  to  the  office, 
he  cunnot  maintain  an  action  for  his 
services." 

From  the  above  and  foregoing  it  is  our  opinion  that 
you  would  not  be  entitled  to  pay  for  performing  the  duties  of 
librarian  .Tom  January  1,  1935,  until  the  date  of  appointment • 
It  is  only  with  the  creation  of  the  offioe  that  the  salary  as 
an  incident  of  the  office  attaches. 


Yours  very  truly. 


James  L.  HornBoetel, 
iB si stunt  Attorney  General. 


ftbT  McKimiar, ' 

Attorney  General. 
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The  1931  Act  provides  the  only  basis  for  apportioning 
State  school  moneys. 


lC'r( 


October  8,  1935. 


Hon.  Lloyd  W.  King 
State  Superintendent 
Department  of  Public  Schools 
Jefferson  City.  Missouri 


Attention:  Hon.  Geo.  B.  John 


Lear  Mr.  John: 


This  is  to  acknowledge  your  letter  dated 
October  2,  1935.  as  follows: 

"Please  advise  this  department 
whether  Section  9292,  R.  S.,  1929, 
is  still  valid  for  apportioning 
state  school  money. 

"Does  Section  9292,  R.  S.,  1929, 
conflict  with  Sections  12,  13,  14, 
and  16  of  the  1931  Act  as  these 
sections  apply  to  the  apportion- 
ment of  state  school  money*  If 
the  foregoing  sections  conflict, 
does  Section  21  of  the  1931  vet 
invalidate  Section  9292  as  it 
applies  to  state  aid. 

"Does  the  1931  Law  provide  the 
only  basis  for  apportioning  the 
state  school  money** 


fte  answer  your  specific  question,  "Does  the  1931 
Law  provide  the  only  basis  for  apportioning  the  state  school 
money  " in  the  affirmative,  and  such  is  our  opinion. 


'ion.  Lloyd  w.  King 


October  8,  1936* 
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. e arrive  at  said  conclusion  in  view  of  the  case 
of  State  ex  rel.  School  District  of  Kansas  City  v.  Lee* 

66  S.  W.  (2d)  521,  wherein  the  Supreme  Court  of  Missouri* 
en  sane*  page  522*  said  the  following: 

"In  1931  the  Legislature  made  quite 
a change  in  the  method  of  distribut- 
ing the  state  school  funds,  sections 
13*  16*  19*  iAWS  of  Mo.  1931*  po.  340* 

341*  342*  345*  344,  346  (Mo.  St.  Ann. 
secs.  9270n*  9270q*  9270u*  pp.  7121* 

7125,  7128).  The  change  may  be  indi- 
cated b.  summarizing  the  old  law  and 
the  new  law  as  follows ; 

Old  Law  Mew  Law 

Previous  to  1931  Act  of  1931 


1.  Rural  Aid— section 
9285  (Mo.  St.  Ann. 
sec.  9285*  p. 

7145 ). 


1.  Equalization  Aid- 
section  13,  Laws 
1931  (Mo.  St.  Ann. 
Sec.  9270n  o. 
7121). 


2.  Rural  nigh  School  2.  Teacher  and  At  end- 

•.id  — section  3592  ance— sectlorPl5, 

Ann  .""sec.  -aws  lflsl,  and  sec- 

p.  7150 ) . felon  9287. 

( indorse or ing  curs*  and  said  section  being 
the  one  in  question.) 


3.  dlgh  School  iiid-- 
sections  9399  and 
9401  (Mo.  St.  Ann. 
secs.  9399*  9401* 
pp.  7223.  7226). 

4.  Consolidated  Aid- 
section  9558  (Mo. 
St.  Ann.  sec.  9358, 
p.  7207). 


5.  efectives — section 
13,  laws  1931,  and 
section  9220. 


4.  opportunity  nooms— 
section  13*  Laws 
1931,  and  section 
>223. 


•ion.  Lloyd  1.  King 


1936 


-3* 


October  8, 


6.  Defectives— eection  6 

•220  (Mo.  St.  inn. 
sec.  9220,  p.  7089) 

6.  Opportunity  Rooms — 
section  9226  (Mo. 

St.  Ann.  sec.  9223, 
p.  7091). 

7.  Orphans— section 
9431  (Mo.  St.  Ann. 
sec.  9431,  p. 

7239). 


Orphans — section 
13,  Laws  1931,  and 
section  9431. 

6.  Tuition— section  16, 
Lavs  1931  (Mo.  St. 
linn.  Sec.  9270q,  p. 
7125). 

7.  Transportation- 
section  16,  Laws 
1931. 


8.  eacher  and  Attend 
ance  quota  to  all 
districts— section 
9257  (Mo.  St.  Ann. 
sec  • 9257 , p. 
7104). 


8.  .mlldinge— section 
19,  Lavs  1931  (Mo. 
St.  Ann.  Sec.  9270u 
p.  7128). 


9.  Consolidated— sec- 
tion 13,  Lavs  1931 
and  section  9358. 

"Under  the  old  lav,  the  first  seven  vers 
special  aids,  after  the  payment  of  vhioh 
the  balance  of  the  fund  was  distributed 
to  all  the  districts  as  teacher  and  attend- 
ance quota.  No.  8,  old  lav.  Under  said  lav 
there  was  no  priority  of  nayoent  as  between 
the  seven  special  aids.  It  will  o noted 
that  Wos.  1,  2,  and  3 of  TFTe  old  lav  wore 
aoandone3  Tn  The  new  lax,  as  a method  oT 
''IstrlbuElng  the  fund.  underscoring  ours. 
Consequently,  it  is  to  be  noted  that 
Section  9292,  R.  S.  1929,  has  been  abandon- 
ed as  a method  of  distributing  the  fund.) 

The  equalisation  and  teacher  and  attend- 
ance aids  in  the  new  lav  vere  substituted 
for  rural,  rural  high  school,  and  high 
school  aids  in  the  old  lav.  The  nev  lav 
continued  a modified  aid  for  consolidated 
districts.  Noe.  6,  7,  and  8 of  the  nev 
law  are  additional  aids. 


Hon.  Lloyd  w.  Ling 


October  8*  1336 


"The  nev  lav  vas  enact'd  unaer  a title 
which  ar  nounced  that  it  was  an  act 
providing  for  state  support  to  public 
schools;  providing  conditions  under 
which  such  support  might  be  obtained; 
providing  for  the  apportionment  of 
the  public  school  funds  of  the  state 
and  repealing  all  conflicting  laws 
or  parts  of  laws  relating  to  state 
aids  for  schools  and  apportionments 
of  state  funds  for  the  maintenance 
thereof.  Laws  of  Mo.  1931*  d.  334 
(Mo.  St.  Ann.  sec.  927Gb  et  seq.,  p. 
7114)." 


As  to  conflicls  between  section  3292*  H.  s.  Mo., 
1929,  and  Section  12,  13,  14  and  16  of  the  1931  Act,  we 
do  not  deem  it  necessary  to  comment  on  that  fact,  in  view 
of  the  above  case.  It  suffices  to  point  out,  however, 
that  there  are  many  conflicts  and  no  doubt  the  Legislature 
as  pointed  out  by  the  Court  in  the  above  case,  intended 
the  1931  Act  to  be  the  exclusive  method  of  distributing 
State  school  funds.  Section  21  of  the  1931  Act,  pa^e 
346,  repealed  all  laws  or  parts  of  laws  relating  to  state 
Aid  for  schools  and  apportionrasnt  of  State  fund s inconsist 
ent  or  in  conflict  with  the  provisions  of  said  Act. 


Yours  very  truly. 


James  L.  Horn  os tel 
Assistant  Attorney-General 


AP  -ROVED: 


•.¥.  hqivUah,  jr ., 

(Acting)  Attor  ey-General. 
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kUNlOIPAi  OFFICERS : MARSHALS:  '.Have  no  official  power  to 

apprehend  offenders  beyond  the 
boundaries  of  their  municipalities. 


December  7,  1935. 


Honorable  Louis  J.  Kick, 
marshal  of  Beverly  Hills, 
St.  Louis  County,  Missouri. 


Dear  sir: 


This  department  is  in  receipt  of  your  letter  of 
December  4 wherein  you  state  as  follows: 

"Will  you  please  advise  me  whether  it 
is  legal  for  this  office  to  issue 
tickets  outside  of  the  limits  of  Beverly 
Hills  for  traffic  offenses  committed  in 
Beverly  Hills  in  violation  of  our  or- 
dinances such  as  stop  signs,  speed  and 
restricted  parking. 

"We  have  only  a small  town  and  it  Is 
necessary  if  you  are  going  to  apprehend 
traffic  violators  to  pursue  them  outside 
of  the  limits  of  the  town  in  order  to  give 
them  arrest  notifications. 

"Recently  it  was  pointed  out  me  by 
kr.  Wilson  the  automobile  club  attorney 
that  it  was  Illegal  for  this  office  to 
give  tickets  outside  of  our  limits  for 
offenses  that  were  committed  within  our 
limits.  Will  you  kindly  advise  me  on 
this  question  and  oblige." 

Section  7102,  E.  S.  ko.  1929,  sets  out  the  powers 
and  duties  of  the  constable  or  marshal  in  a village,  as 
follows: 


"The  constable  or  marshal  appointed  by 
the  trustees  of  the  inhabitants  of  such 
towns,  giving  bond  and  ample  security 
for  the  performance  of  his  duties, 
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is  hereby  authorized  to  execute  orders 
and  process,  arising  under  the  ordinances 
of  said  town,  and  who,  within  the  cornorste 
limits  of  said  town,  shall  hare  concurrent 
power  wTTh  the  constable  of  the  municipal 
township  in  which  said  town  is  situated 
to  execute  all  orders,  notices,  writs 
and  other  process  and  duties  that  may  be 
executed  by  the  constable  of  said  town- 
ship, with  like  effect,  and  shall  receive 
the  same  fees  therefor. * 

Section  7127,  k.  S.  ko.  1929,  sets  out  the  powers 
of  a marshal  in  a village,  as  follows: 

"The  town  marshal  shall  be  chief  of 
police,  and  shall  at  all  times  have 
power  to  make  or  order  all  arrests, 
with  proper  process,  for  any  offenses 
against  the  laws  of  the  state,  or  of 
the  town,  by  day  or  by  night,  and  bring 
the  offender  to  trial  before  the  proper 
court,  and  he  shall  have  power  to  arrest 
without  process  in  all  cases  where  any 
such  offense  shall  be  com  ltted,  or 
attempted  to  be  committed,  in  his 
presence."  • 

In  the  case  of  Rodgers  v.  ochroeder,  287  S.  3.  66, 

1.  c.  863,  220  ko.  App.  575,  the  court,  relying  on  similar 
statutes  dealing  with  the  powers  of  marshals  to  apprehend 
offenders  beyond  the  boundaries  of  their  municipalities,  said: 

"The  court,  at  the  instance  of  the  plain- 
tiff, gave  to  the  jury  an  instruction 
advising  them  that  the  defendants  had 
no  right  to  make  arrests  outside  of  the 
limits  of  the  city  of  Vashington  without 
being  in  possession  of  a warrant  authoriz- 
ing them  so  to  do.  The  action  of  the  court 
in  giving  this  instruction  is  assigned  as 
error  here.  The  defendants  insist  that , 
under  the  provisions  of  sections  8239 
and  8240,  k.  S.  1919,  they  had  the  power 
as  marshal  and  assistant  marshal  of  the 
city  of  .isshington  to  make  arrests  with- 
out process  in  cases  of  offenses  against 
the  laws  of  the  city  committed  In  their 
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presence,  and  that  they  were  also  clothed 
with  power  to  pursue  the  plaintiff  beyond 
the  limits  of  the  city  in  order  to 
effectuate  his  arrest.  The  sections 
of  the  statute  relied  on  are  as  follows: 

"*£>ec.  8239.  The  marshal  shall  be  chief 
of  police,  and  shall  hare  power  at  all 
times  to  make  or  order  an  arrest  with  pro- 
per process,  for  any  offense  against  the 
laws  of  the  city,  and  keep  the  offender 
in  the  city  prison  or  other  proper  place 
to  prevent  his  escape,  until  a trial  can 
be  had  before  the  proper  officer,  unless 
such  offender  shall  give  a good  and 
sufficient  bond  for  his  appearance  for 
trial.  The  marshal  shall  also  have  power 
to  make  arrests  without  process  in  all 
cases  in  which  any  offense  against  the 
laws  of  the  city  shall  be  committed  in  his 
presence. * 

"♦Sec.  8240.  There  may  be  one  assistant 
marshal,  who  shall  serve  for  a term  of 
one  year,  and  shall  perform  the  duties 
of  the  marshal  at  such  times  as  the 
marshal  may  be  absent,  disqualified  or 
unable  to  act.  At  other  times,  the 
assistant  marshal  shell  render  services 
as  a regular  member  of  the  police  force.* 

"The  provisions  of  section  8244  of  the 
same  statute  are  also  pertinent,  as  follows: 

"'The  marshal,  assistant  marshal  and  police- 
men shall  have  power  to  serve  and  execute 
all  warrants,  subpoenas,  writs,  or  other 
process,  issued  by  the  police  judge  of  the 
city,  at  any  place  within  the  limits  of  the 
county  within  which  the  city  is  located. 

The  marshal,  assistant  marshal  and  all 
policemen  of  the  city  shall  be  conservators 
of  the  peace,  and  shall  be  active  and 
vigilant  in  the  preservation  of  good 
order  within  the  city. ' 

"These  sections  occur  in  article  4 of 
chapter  72  of  the  statute,  and  relate  to 
cities  of  the  third  class. 
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"It  is  generally  held.  In  the  absence  of 
any  stetute  conferring  the  power,  that 
municipal  officers,  sucfT  as  laarshsls  and 
policemen , have  no  of  fl'claT  power  to 
apprehend  offenders  beyond  the  boundaries 
their  municipalities'.  " 3o:  saraon  v. 

"^ruse,  13S  N.  C.  470,  loc.  cit.  474,  45 
S.  £.  757;  1 art in  v.  Houck,  141  N.  C.  317, 

54  3.  S.  291,  7 L.  R.  A.  (N.3.)  576; 

Butolph  v.  Blust,  41  How.  Prac.  (N.  Y.) 

491;  Lawson  v.  Buzines,  3 Har.  (Del.) 

416;  Page  v.  Staples,  13  R.  I.  306;  Loak 
v.  De  Forrest,  5 Hill  (N.  Y.)  605; 
aullivan  r.  Wentworth,  137  ..ass.  233; 
kessler  v.  Peats,  86  111.  275;  Krug  v. 
rfard,  77  111.  603;  Kindred  v.  Stitt, 

51  111.  401;  LcCaslin  v.  kcCord,  116  Tenn. 

690,  94  S.  .V.  79,  8 min.  Cas.  245;  State 
ex  rel.  me Name e y.  Stoble,  194  Lo.  14, 

92  S.  m.  191.  And  statutes  authorizing 
such  officers  to  make  arrests  upon  yiew 
and  without  process,  being  in  derogation 
of  liberty,  are  strictly  construed.  Low  v. 
mvans,  16  Ind.  486.  The  power  of  such 
officers  to  arrest  without  process  for  mere 
quasi  criminal  offenses  arising  from  the 
violation  of  ordinances  is  liable  to  serious 
abuses,  and  ought  not  to  be  enlarged  by 
judicial  construction  beyond  what  is  expressly 
granted  or  necessarily  implied  in  the  statute. 
It  ia  clear  that  our  statute  does  not  ex- 
pressly confer  upon  the  marshal,  assistant 
marshal,  or  policemen  the  power  to  make 
arrests  without  process  beyond  the  limits  of 
the  city,  and  we  see  nothing  in  the  statute 
from  which  such  power  may  be  implied.  On 
the  contrary,  the  provision  of  the  statute 
expressly  authorizing  these  officers  to 
make  arrests  beyond  the  limits  of  the  city 
upon  process  issued  by  the  police  Judge 
appears  to  warrant  the  application  of  the 
maxim,  *expressio  unius  exolusio  alterius.' 
State  ex  rel.  LcNamee  v.  Stobie,  194 
Lo.  14,  loc.  cit.  57,  92  S.  W.  191. 

"In  Sossamon  v.  Cruse,  supra,  which  was 
an  action  to  recover  damages  for  an  assault 
committed  by  a policeman  of  the  town  of 
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Concord,  in  attempting  to  arrest  the 
plaintiff  without  process  beyond  the  limits 
of  the  town,  for  an  offense  against  the 
ordinances  of  the  town  committed  in  the 
presence  of  the  officers,  the  supiems 
Court  of  North  Caroline,  under  a statute 
similar  to  our  own,  ruled  as  follows: 

" * >.e  do  not  think,  therefore,  that  the 
defendant  had  a right  to  pursue  the  plain- 
tiff beyond  the  town  limits  in  order  to 
arrest  him  after  he  had  escaped*  «hen 
the  prisoner  had  escaped  from  the  custody 
of  the  officer  he  certainly  had  no  more 
power  or  authority  to  raarrest  him  than  he 
had  when  the  original  arrest  was  made, 
and  his  power  in  the  latter  case  could  only 
be  exercised  within  the  town  limits. 

State  r.  Sigman,  106  N.  C.  728  (11  S.  J£. 

520) ; State  v.  Stancill,  128  N.  C.  606 
(38  S.  S.  926);  bright  v.  State,  44  Tex. 

645.  If  he  had  failed  in  his  first 
attempt  to  arrest  the  plaintiff  and  the 
latter  had  escaped  beyond  the  town  limits, 
the  defendant  could  not  have  pursued  him 
for  the  purpose  of  making  the  arrest, 
and  it  follows,  therefore,  that  his  pursuit 
of  the  prisoner  beyond  the  limits  after  he 
has  successfully  resisted  arrest  and 
escaped  was  unlawful.* 

”rt'e  conclude  that  the  defendants  were 
without  authority  to  go  beyond  the  limits 
of  the  city  of  .*ashington  to  effectuate 
the  arrest  of  the  plaintiff  without  process, 
and  there  was  no  error  In  the  giving  of  the 
instruction  complained  of.  We  are  not 
concerned  here,  of  course,  with  the  power 
of  marshals,  assistant  marshals,  and  police 
officers  of  towns  and  cities  to  make  arrests 
for  felonies." 


Sections  7102  and  7127,  supra,  do  not  expressly 
confer  upon  the  marshal  of  a village  the  power  to  make  arrests 
without  process  beyond  the  limits  of  the  city,  and  we  see 
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nothing  in  the  statutes  from  which  such  power  may  be  implied 
In  the  absence  of  any  statute  conferring  such  power,  we  are 
of  the  opinion  that  your  office  has  no  official  power  to 
pursue  traffic  violators  outside  of  the  limits  of  Beverly 
Hills  in  order  to  give  them  arrest  notifications. 


Respectfully  submitted. 


Wk.  ORE  SA77TKRS , 

Assistant  Attorney  General. 


APPROVED: 


JOHN  71  KOm.-AI,  Jr., 
(Acting)  Attorney  General 


SCHOOLS:  ELECTIONS 


Five  questions  in  regard  to 
school  elections  answered. 


Mr.  Grover  T.  Laurence 
Secretary  board  of  education 
Ritchey  Consol.  School  oist.  No.  10 
Ritchey,  Missouri 


Dear  fir: 


This  will  acknowledge  receipt  of  your  letter  of 
recent  date,  requesting  an  opinion  from  this  department, 
which  reads  as  follows! 

"As  secretary  of  our  local  board  of 
education,  1 would  be  grateful  for 
your  opinion  upon  following  points 
of  school  law. 

The  law  says  that  newly  elected  school 
directors  oust  have  paid  a state  and 
county  tax  within  one  year  next  pre- 
ceding their  election.  Are  persons 
qualified,  with  reference  to  tax  payment, 
who  have  paid  only  one  year's  state  and  county 
tax  within  the  prescribed  time  and  who  still 
have  delinquent  taxes  assessed  against  them? 

Just  what  is  meant  by  the  lav  in  this  con- 
nection, when  It  speaks  of  the  payment  of 
'a  state  and  county  tax  within  one  year 
next  preceding  their  election?'  k>es  it 
mean  that  these  taxes  could  have  paid  at 
any  time  within  the  one  year  period  inmed- 
iately  preceding  the  day  of  the  school 
election?  The  foregoing  points  apply  to  a 
consolidated  school  district. 

Is  it  lawful  in  the  election  of  a consoli- 
dated school  district  to  use  two  ^allots. 
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one  containing  the  nanss  of  the  candi- 
dates for  the  office  of  county  school 
superintendent  and  one  for  the  names  of 
tt e local  director  candidates , and  the  tax 
proposition  for  school  purposes f 

As  a general  procedure  In  our  annual  con- 
solidated school  dlstrlot  election,  we 
have  two  poll  books , on 3 for  the  use  of 
each  of  the  two  election  clerks,  hut  this 
year  poll  books  will  be  sent  us,  1 under- 
stand, from  our  county  seatf  on  account 
of  this  being  the  year  for  the  election  of 
a county  superintendent  of  schools.  If 
this  Is  true,  should  the  election  clerks 
use  just  the  two  poll  books  that  are  sent 
fro®  our  county  seatt  If  so,  does  our 
local  school  board  keep  one  of  then  for 
Its  record  and  send  the  other  to  the  county 
clerk?  Kindly  outline  the  proper  procedure. 
If  this  Is  not  correct. 

Again  assuring  you  of  my  appreciation  for 
this  Information,  1 am. ' 


tie  will  answer  your  questions  In  the  order  In  which 
you  ask  them. 


1. 

Lection  932b  Revised  Statutes  Missouri  1929,  provides 
what  qualifications  a school  dlreotor  shall  have,  and  reads 
as  follows t 

" ihe  qualified  voters  of  the  district  shall, 
annually, on  the  first  Tuesday  of  April, 
elect  two  directors,  who  are  cltlsens  of 
the  United  States  resident  taxpayers  of 
the  district,  and  who  shall  have  paid  a 
state  and  county  tax  within  one  year  next 
preceding  their  election  or  appointment, 
and  who  shall  have  resided  In  this  state 
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for  one  year  next  preceding  their 
election  or  appointment, and  shall  be 
at  least  thirty  years  of  age,  who 
shall  hold  their  office  for  three 
years  ar.d  until  their  successors  are 
duly  elected  and  qualified;  and  all 
vacancies  In  the  board  shall  be  filled 
for  the  un expired  term.  " 


The  above  section  provides  that  a director  siiall 
have  paid  a state  and  county  tax  within  one  year  next  pre- 
ceding their  election  or  appointment.  Said  section  does 
not  provide  that  a director  shall  have  paid  all  state  and 
county  taxes  assessed  against  him,  and  to  eo  hold  would  be 
writing  something  in  the  statute  that  Is  not  there.  In 
the  case  of  State  ex  rel.  Circuit  attorney  v.  Mae kiln  41 
Mo.  App.  1.  c.  342,  In  construing  a similar  statute,  the 
court  said: 

"Nor  Is  there  any  force  In  the  argument 
tliat  the  taxes  must  be  psld  within  each 
calendar  year.  The  law  simply  requires 
that  It  shall  be  paid  for  two  consecutive 
years,  and  not  that  It  shall  also  be 
paid  within  those  years.  There  Is  no  am- 
biguity in  the  terms  used  and  we  can  not 
read  them  otherwise  than  they  are  written. 

Our  duty  Is  to  declare, and  not  to  make  the 
law." 


Ve  therefore  hold  chat  a director  who  has  paid  a 
state  and  county  tax  within  one  year  next  preceding  his 
election,  although  he  may  still  owe  other  state  and  county 
taxes,  has  complied  with  the  terms  of  the  statute. 


2. 

lou  ask  if  the  state  and  county  tax  could  be  paid 
at  any  time  preceding  the  election.  In  State  ex  rel. 
Circuit  Attorney  v.  -acklin,  supra,  at  1.  c.  pages  343  and 
4,  the  court  said: 
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"Our  conclusion  Is  that  tha  trua 
construction  of  tha  phraso  employed, 
'who  shall  har a paid  a school  tax 
within  said  city  for  two  conseeutlva 
years  immediately  preceding  his  elee- 
t i on , ' Is,  'who  shall  hay®  paid,  at 
any  time  procodin  ' his  election,  a 
tax  for  tha  banaflt  of  schools  within 
said  city  for  tha  two  conseeutlva  cal- 
endar years  neat  preceding  the  year  of 
his  election , assessed  on  property  la 
which  he  has  an  interest  subject  to 
taxation,  at  the  date  of  assessment  or 
date  of  payment,  * " 


In  view  of  the  above.  It  Is  our  opinion  that  a 
director  who  pays  a state  and  county  tax,  at  any  time 
within  one  year  prior  to  his  election,  meets  the  re- 
quire ents  of  the  statute, 

3* 

action  9341  Law?,  of  Missouri  1933,  page  381,  pro- 
vides the  time  and  manrer  and  rules  of  election  of  a con- 
solidated school  dlstrlot.  Said  section  reads.  In  part, 
as  follows! 


"The  qualified  voters  of  such  town,  city 
or  consolidated  school  district  shall 
vote  by  ballot  upon  all  questions  provi- 
ded by  law  for  submission  at  the  annual 
school  meetings,  and  such  alectlon  shall 
be  held  on  the  first  Tuesday  In  April  of 
each  year,  and  at  auch  convenient  place 
or  places  within  the  district  as  the  board 
may  designate,  beginning  at  7 o'clock  a,  a, 
and  closing  at  6 o'clock  p,  m,  of  said  day, 
fhe  board  shall  appoint  three  judges  of 
election  for  each  voting  place,  and  said 
Judges  shall  appoint  two  clerks | said 
judges  and  darks  shall  be  sworn  and  the 
election  otherwise  conducted  in  the  same 
manner  as  the  elections  for  state  and 
county  officers  and  the  result  thereof 
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certified  by  the  Judges  end  oler'rs  to 
thy  secretary  of  the  Jo*rd  of  education, 
who  shall  record  the  s&ae,  and.  uy  order 
of  as Id  ooard,  shall  Issue  certificates 
of  eleotion  to  the  persona  entitled 
thereto;  and  the  results  of  all  other 
mropositlone  submitted  must  be  retorted 
to  the  secretary  of  the  board,  and  by 
him  duly  entered  upon  the  district 
records*  All  propositions  submitted 
st  said  annual  meeting  aay  be  voted 
for  umon  one  and  the  la.y  ballot,  and 
neoess&rv  moll  books  shall  be  made  out 
end  furnished  by  the  secretary  of  the 
boat'd;  ••••«• 


The  above  section  provides  that  the  qualified 
voters  shall  vote  by  b*llot9  upon  all  questions  provided 
by  law  for  aubnlssicn  at  t e annual  school  nestings,  and 
that  all  propositions  submitted  nay  be  voted  for  u-^on  one 
and  the  ease  ballot  and  that  the  neoeseary  poll  books 
shall  be  furnished  by  the  secretary  of  the  board* 


taction  9454  revised  Statutes  Missouri  10-9,  pro- 
vides in  parti 

* There  is  here  .or  created  the  office 
of  county  superintendent  of  publlo 
soho.rls  in  eaob  and  every  county  in 
the  state;  the  qualified  vetere  of 
the  county  shall  elect  said  county 
superintendent  at  the  annual  dietrlot 
school  meeting  lurid  on  the  first 
Tuesday  in  April,  1933,  and  every 
four  years  thereafter;  • • • •• 


Section  9485  Revised  Statutes  Missouri  1939,  speci- 
fies how  the  election  of  county  superintendent  of  puibllo 
sohoole  shall  be  conducted  and  reads,  in  art  as 
follows* 
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"At  least  ten  days  before  the  annual 
school  meeting  in  any  year  when  a county 
superintendent  of  public  schools  is  to  be 
elected, the  clerk  of  the  county  court  shall 
mail  by  registered  letter  to  the  president 
or  clerk  of  the  board  of  school  directors 
of  the  various  districts  of  the  county  a 
tally  sheet  of  sufficient  size  to  contain  the 
names  of  all  the  qualified  voters,  of  such 
district,  which  tally  sheets  shall,  so  far 
as  practical,  conform  to  the  form  of  poll 
books  set  out  in  section  10197 , article  2, 
chapter  61,  K.S.1929, relating  to  general 
elections , and  In  making  the  returns  of 
such  election,  the  tally  sheets  shall  be 
certified  by  the  chairman  and  secretary  of 
such  annual  school  meeting  and  attested 
by  the  members  of  the  board  of  directors 
of  the  district,  who  may  be  present,  The 
voting  for  county  superintendent  shall 
be  by  ballot  and  all  ballots  cast  shall  be 
counted  for  the  persons  for  whom  cast, 
and  it  Is  hereby  made  the  duty  of  the 
members  of  the  board  of  directors  and 
the  chairman  and  secretary  of  the  annual 
school  meeting  to  see  that  each  ballot  so 
cast  Is  counted  for  the  person  receiving 
the  same,  and  it  is  hereby  made  the  duty 
of  the  chairman  of  the  annual  school 
meeting,  within  two  days  after  such  meet* 
ing,  to  transmit  the  tally  sheets  and  all 
ballots,  in  person  or  by  registered  letter, 
to  the  clerk  of  the  county  court;  such 
ballots  to  be  in  a sealed  package,  separate 
and  apart  from  such  tally  sheets , such 
package  being  properly  designated.*  * * * w 


It  will  be  noted  that  the  above  section  makes  it 
the  duty  of  the  county  clerk  to  provide  the  various  school 
districts  tally  sheets,  to  coni' orm  to  the  form  of  poll 
books  for  general  elections.  The  voting  for  county  super- 
intendent is  by  ballot, and  it  is  made  the  duty  of  the  members 
of  the  board  oi  directors  and  the  chairman  and  secretary  of 
the  annual  school  meeting  to  see  that  each  ballot  Is  counted 
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for  the  person  receiving  the  8R.i«#  and  It  1*  rand* 
the  duty  of  the  oh- irn an  of  the  annual  eohool  meet- 
ing, within  two  days'  tine,  to  transmit  the  tally 
sheets  and  all  uallots  to  the  clerk  of  the  oounty 
o urt. 


lection  9341 , eu-tr,  does  not  require  that  all 
propositions  submitted  at  the  annual  school  nesting 
shall  be  voted  for  uoon  one  and  the  sa  ie  ballot, 
but  provides  that  they  may  be  ao  voted  upon.  In 
our  opinion  this  seotion  does  not  apply  to  the  election 
of  a oounty  tuner in tendent  of  school e in  any  event* 


Seotion  9465,  su  ra,  governs  the  elotton  of  a 
oounty  superintendent,  and  male*  it  the  duty  f the 
board  of  directors  >nd  the  chairar-n  and  secretary  of 
the  annual  aeetin.;  to  ece  that  all  ballots  oast  shall 
bs  counted  for  the  person  for  shorn  oast*  *e  are  there- 
fore of  the  opinion  that  it  would  be  lawful  to  use  one 
ballot  for  the  purpose  of  voting  for  a oounty  superin- 
tendent of  sohools,  and  mother  ballot  for  voting  for 
the  lnoal  director*  and  all  other  ropenitlons  su  fit- 
ted at  the  annual  meeting,  and  in  our  opinion  it  . culd 
be  the  better  raotloe. 


4. 


Section  9341,  eu^ra.  makes  it  the  duty  of  the  secre- 
tary of  the  eohool  board  to  make  out  and  furnish  the 
necessary  noil  books  to  be  used  In  the  annual  school 
election* 


Seotion  ©465,  su  ra,  mates  it  the  duty  of  the  oounty 
olerk  to  furnish  to  the  school  districts  tally  sheets 
to  conform  to  noil  books  used  In  general  elections,  when 
a oounty  superintendent  Is  to  be  elected. 
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It  Is,  therefore,  our  opinion  that  the  secretary 
of  the  school  board  should  furnish  the  necessary  poll 
books  used  in  the  annual  school  election,  and  that  the 
tally  sheets  furnished  by  the  county  clerk  should  be 
used  in  the  election  of  a county  superintendent  of  schools. 


5. 

Section  9455,  supra,  makes  it  the  duty  of  the 
chairman  of  the  annual  school  meeting  to  transmit  the  tally 
sheets  and  all  ballots  cast  in  the  election  for  county  school 
superintendent.  In  person  or  by  registered  mail,  to  the 
clerk  of  the  county  court.  Bo  provision  Is  made  for  the 
school  board  to  retain  one  of  the  tally  sheets. 

It  Is,  therefore,  our  opinion  that  the  tally  sheets 
used  In  the  election  of  a county  superintendent  of  schools 
must  be  transmitted  to  the  county  clerk,snd  the  school 
board  cannot  retain  either  of  them. 


Yours  very  truly. 


J.  a.  TAYLOR 

Assistant  Attorney  General 


APPROVED! 


mr  jitcki  WfcT” 

Attorney  General 
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»i;r.  J.  i.  La  vend  9r 
cilttrick 
lfsc  rl 


Dear  Sir: 


This  Department  Is  in  receipt  of  your  letter 
of  April  8,  requesting  an  Immediate  opinion  on  the  fol- 
lowing question: 

"I  am  writing  you  for  a little  in- 
formation. I quote  qualifications 
of  school  board  member: 

*He  must  bo  21  years  of  age  - shall  have 
resided  In  this  state  one  year  next  pro- 
ceeding his  election,  .ust  be  a resident 
tax  payer  In  the  district  and  shall  have 
paid  a state  ar.d  county  tax  within  one 
yoar  next  proceeding  his  election.* 

Does  owning  an  automobile  and  paying  the 
state  for  a license  make  one  a tax  payer 
and  eligible  to  be  a school  board  member? 

The  tax  or  license  fee  paid  the  state  for 
auto  license  goes  to  the  road  fund,  and 
It  appears  to  me  that  the  meaning  of  the 
law  Is  that  to  be  eligible  to  serve  on  a 
school  board  he  should  pay  a tax  that 
helps  to  support  the  school.  Am  I rlsrht? 

kindly  let  me  hear  from  you  at  once. 

Thanking  you  for  this  Information,  I remain." 


-ir.  J.  &.  Lavender 
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i'he  section  referred  to  In  your  letter  Is  evidently 
Faction  92o7  U.  S.  =-0.  1929,  and  we  w'  11  not  again  quote  the 
same  as  you  appear  to  be  familiar  with  Its  provisions. 

The  outstandln  decision  In  this  state, In  reference 
to  the  qualifications  of  a director  as  being  a resident  tax- 
payer, Is  that  of  State  ex  rel.  oellamy  v.  uienengall  307  *o. 

1.  c.  453,  wherein  the  court  saidi 

"The  single  Issue  presented  for  our  con- 
sideration is  whether  the  respondent  was 
qualified  under  Section  11213,  Revised 
statutes  1919,  to  hold  the  office  of 
school  director  in  District  No.  80,  to 
which  she  was  elected  at  the  ^prll  elec- 
tion In  1922.  The  above  section  so  far 
as  here  pertinent,  reads  as  follows t 

'The  overrment  and  control  of  the  dis- 
trict shall  be  vested  In  a board  of  dir- 
ectors composed  of  three  members*  who 
shall  be  citizens  of  the  United  States, 
resident  taxpayers  of  the  district,  and 
who  shall  have  paid  a state  and  county 
tax  within  one  year  next  preceding  his, 
her  or  their  election,  and  who  shall 
have  resided  in  this  State  for  one  year 
next  preceding  his,  her  or  their  election 
or  appointment,  and  shall  be  at  least 
twenty-one  years  of  age.' 

it  was  admitted  at  the  trial  that  res- 
pondent possessed  all  the  qualifications 
required  by  the  above  section,  to  fill 
the  position  of  school  director , except 
the  disputed  Issue  as  to  whether  she  was 
a taxpayer  of  said  school  district,  and 
as  to  whether  she  had  paid,  or  caused  to 
be  paid,  a s-ate  and  county  tax  within 
one  year  next  preceding  her  election  In 
April,  1922. 

In  abater's  New  International  dictionary, 

8 taxpayer  Is  defined  ass  'One  who  pays  a 
tax.'  In  unk  & tfagnall's  New  Standard 
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Dictionary,  a taxpayer  la  defined  aa: 

♦One  who  pays  any  tax,  or  who  la  liable 
for  the  payment  of  any  tax.'  ‘i'he  evidence 
la  clear  and  undlaputod,  that  respondent 
on  Juno  1,  1920,  was  the  legal  owner  of 
the  property  hereto! ore  described,  and 
that  It  was  not  exempt  from  taxation. 

-action  12756,  .isvised  Statutes  1919, pro- 
vides that: 

' ^very  person  owning  or  holding  proDerty 
on  tho  first  day  of  June,  Including  all 
such  oroperty  purchased  on  that  day,  shall 
be  liable  for  taxes  thereon  for  the  en- 
suing year.* 

i'he  undisputed  evidence  of  both  respondent 
and  her  husband,  shows,  that  some  of  her 
personal  property  was  included  In  the  assess- 
ment list  for  1920,  and  that  she  signed  her 
husband's  name  thereto. 

Section  12801  provides  that:  'No  assessment 
of  property  or  charges  for  t axes  thereon 
shall  be  considered  Illegal  on  account  of 
any  Informality  In  makln  the  assessment, 
or  In  the  tax  lists,  or  on  account  of  the 
assessments  not  being  made  or  completed 
within  the  time  required  by  law.' 

It  was  shown  without  contradiction  aid 
without  objection,  by  respondent's  husband, 
that  he  paid  the  taxes  on  his  property 
and  that  of  his  wife,  mentioned  in  the 
assessment  list,  on  December  22,  1921; 
and  that  he  paid  said  taxes  for  the  benefit 
of  htmrelf  and  wife.  It  appears  from  the 
evidence  without  question,  that  the  auto- 
mobile mentioned  In  the  list  was  assessed 
at  ^250.00;  that  respondent  was  the  joint 
owner  with  her  husband  of  the  undivided 
one-half  of  same,  and  that  the  taxes  were 
paid  on  this  machine  by  respondent's  husband 
for  the  benefit  ol  both. 
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Mnce  the  adoption  of  the  tarried  Aoman's 
Act  of  1889,  It  cannot  b«  presumed  that 
personal  property  In  possession  of  the  wife 
or  claimed  by  her,  was  oald  for  with  the 
means  of  the  husband,  (f'raelser  v.  Meier, 

271  Mo.  178,  196  8.  *».  22).  Aside  from 

the  foregoln  , the  testimony  o'*  both  res- 
pondent and  her  husband  is  clear  to  the 
effect  that  she  was  the  owner  of  the  per- 
sonal property  heretofore  described  In  the 
assessment  list. 

he  are  cited  In  the  respective  briefs  of 
counsel  to  text-books,  and  decisions  out- 
side this  State,  which  throw  very  little 
light  on  the  merits  of  the  case.  It  Is 
clear  to  us  that  no  citation  of  authority 
Is  needed  to  sustain  the  action  of  the 
lower  court  In  holding  that  respondent  was 
qualified  to  hold  tne  office  In  question. 

If  any  authority  ere  needed,  the  able 
and  unanswerable  opinion  of  hombauer,  J., 

In  State  ex  rel.  Circuit  Attorney  v.  Macklin, 
41  do.  App.  at  page  559  and  following, 
settles  the  question  and  expresses  our  views 
of  the  subject.  It  fully  sustains  the  action 
of  the  lower  court.  On  page  545,  Judge 
Kombauer  concisely  states  our  theory  of  the 
law  in  a case  o'*  this  character,  as  follows! 

•If  a person  owns  an  Interest  In  property, 
end  pays  a tax  thereon,  he  pays  his  tax 
regardless  of  the  fact  to  whom  the  property 
Is  assessed.*  " 


fho  term  ’resident  taxpayer ' as  contained  In  the 
section,  evidently  refers  to  property,  either  real  or  personal, 
on  which  a state  and  county  tax  must  be  paid  within  one  year 
next  preceding  the  election.  The  decision  above  quoted  from 
contains  the  plain  definitions  of  a taxpayer. 

The  license  obtained  by  a person  owning  an  auto- 
mob* le  Is  more  in  the  nature  of  a privilege  tax  not  based  on 
assessment  of  property,  but  a definite  amount  for  the  privilege 
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Of  v«lng  an  automot-'le.  tto  part  ot  the  license  fee  goes 
to  the  individual  county  or  to  the  school  district. 

vhe  question  of  a director  attempting  to  qualify 
with  a merchant's  l'cense  tax.  Is  dlscussod  in  the  case  of 
Htato  ex  rel.  >alker  v.  Kebenack  155  -o.  340,  in  the  follow* 
lnr  language: 

"a  candidate  for  the  office  of  school 
director  in  the  board  of  president  and 
directors  of  the  St. Louis  public  schools, 
who,  to  be  eligible  to  the  office  under 
the  statute,  must  have  paid  a scnool  tax 
in  the  city  for  two  consecutive  years, 
lnrredlately  preceding  his  election,  within 
a few  days  orlor  to  the  election  obtained 
a state  merchants*  license  for  the  two 
oreceding  years  for  a copartnership  of 
which  he  was  then  a member,  and  paid  the 
license  tax  thereon,  although  the  firm 
had  in  fact  been  In  existence  for  only 
a fraction  of  the  last  year,  end  he  had 
no  assessable  property,  subject  to  tax 
lor  the  precedin’  year.  Held,  that 
such  payment,  not  being  of  a lawful  tax, 
was  fraudulent,  and  did  not  render  the 
candidate  eligible  to  the  office." 


CONCLt  SIGN 


are  of  the  opinion, that  In  order  for  a 
person  to  qualify  as  school  dlreotor  he  must  have  paid 
a state  and  county  tax  within  one  year  next  preceding 
his  election,  on  real  or  personal  property  regularly 
assessed  in  his  name  or  In  the  name  of  some  other  party, 
and  In  wnlch  he  has  an  assessable  Interest,  and  that  the 
mere  owning  of  an  automobile  with  a license,  will  not 
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qualify  him  as  a resident  taxpayer  w’tiiin  the  meaning  of 

the  statute. 


Respectfully  submitted. 


OLLIVSR  W.  KOL-K 

Assistant  Attorney  General 


A: PROVED* 


Attorney  General 
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OH  es;  Cities  shall  not  pass  ordinances  regulating  control, 

manufacture  or  sale  of  intoxicating  liquor  inconsistent 
with  provisions  of  Liquor  Cofttrol  Act.  Cities  may  fix 
any  reasonable  qualifications  not  inconsistent  with  pro- 
visions of  the  Liquor  Control  Act. 


Kay  15,  1935. 


.4r.  Philip  A.  Ir.nd 
City  Cleric 
marshall,  Missouri 


Dear  Sir: 


This  will  acknowledge  your  letter  of  recent  date 
requesting  an  opinion  from  this  department,  which  reads  as 
follows: 

"Oonf irminsc  our  telephone  conversation 
of  even  date. 

•would  it  be  possible  for  the  City  of 
Marshall  Missouri  a City  of  the  third 
clasp  to  include  in  our  liouor  Ordinance 
a clause  setting  out  in  the  qualifica- 
tions of  the  applicant,  that  said  appli- 
cant must  be  a reeident  of  the  City  for 
a term  of  five  years,  end  in  your  opinion 
would  the  same  hold  in  the  Courts.  " 


ie  direct  your  attention  to  applicable  sections  under 
the  Liquor  Control  Act  as  recently  amended  by  the  Committee 
Substitute  for  3enate  ill  No.  30  and  as  passed  by  the  58th 
General  Assembly  of  the  State  of  Missouri.  Section  27  under 
the  above  mentioned  act  provides  in  part: 

•No  person  shall  be  granted  a license 
hereunder  unless  suoh  person  is  of 
(tood  moral  character  and  a qualified 
voter  and  a taxpaying  citizen  of  the 
county,  town,  city  or  village,  nor 
shall  any  corporation  be  granted  a 
license  hereunder  unless  the  managing 
offioer  of  such  corporation  is  of  good 
moral  character  end  a quallflec  le,?al 
voter  and  taxpayl  : : citizen  o t the 
county,  town,  oity  or  village;  ••••■ 
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Section  25  rrovic.ee  In  arti 

*The  Roard  of  Aldermen,  Oity  Council 
or  oV  er  Authorities  of  in- 

corporated oltie^,  aay  ohar  <•  for  li- 
censes lnsued  to  ^nafpctorere,  distil- 
lers, brewers,  wholesalers  aiM  retail- 
ers of  all  intoxicating  liquor,  located 
within  their  limits,  fix  the  amount  t ? 

chatted  for  such  license,  aubl eot 
to  the  limitations  of  thl.;  ct.  and  nro- 
vtdeforthe  oolleotion  V eTeof,  male 
and  enforce  ordinances  for  the  regulation 
and  control  of  the  sale  of  all  intoxicat- 
ing li  uorp  within  their  limits,  provide 
for  penalties  for  the  violation  of  ouch 
ore.  i nance  a.  where  not  inconsistent  witn 
the  'revisions  of  this  act." 


you  srill  note  from  a careful  reading  of  the  a ore  sec 
fclons  of  the  Act  that  a 'crscn  -rust  be  of  Oood  moral  charac- 
ter and  a qualified  le^al  voter  nad  a taxnaylnrr  cltisen  of 
the  city  to  be  granted  a license,  also  that  the  City  Coun- 
oil or  other  proper  authorities  of  incorporated  cities 
may  charge  for  licenses  subject,  however,  to  limitations 
of  the  Li  u ntrol  Aot.  A city  *a y mate  and  enforce 
a dlnanoes  unoer  the  a^ove  .entioned  ^revisions  for  the 
regulation  anti  control  of  the  sale  of  all  Intoxicating 
liquors  roviding  euoh  ordinances  be  not  inconsistent 
>ith  the  provisions  of  the  Liquor  Control  tot. 


&• 


In  light  of  the  foregoing,  it  is  the  opinion  of  this 
depart  meant  that  she  City  of  Marshall,  Missouri,  or  *ny  ether 
city  aay  ,rovide  in  their  ordinances  quail float lone  of  ap- 
plicant s who  obtain  & license  for  the  s^le  of  Intoxicating 
liquor,  which  qualifications  shall  not  be  inconel1  tent  with 
the  provisions  of  the  Liquor  Control  Aot. 


e therefore  rule  that  the  City  may  maXe  any  require- 
ments vlth  reference  to  r*  sidenoc  tlAt  are  reasonable  and 
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whether  five  years  is  reasonable  is  a judicial  question, 
however,  we  could  advise  that  one  year  in  our  opinion 
would  be  without  question  uoheld  by  the  courts. 


Respectfully  submitted, 


RU3  iELL  C.  STOSS 

Assistant  Attorney-General. 

APPROVED: 


cicTTrrrT3K — 

Attorney-General . 


ECS/af j 


INTOXICATING  LI4JOR3: 
CITIES: 


) Cities  do  not  have  the  right  to  require 
) places  of  business  handling  intoxicating 
) liquors  to  c^ose  on  Sundays  and  between 
) the  hour 8 of  1:30  o'clock,  a.m.  end  6:00 
) o'clook.  a.m. 


Mr.  Marlon  E.  Lamb 
City  Attorney 
Moberly,  Missouri 


Dear  Sir: 


/( /o.  S / 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  which  reads  as  follows: 

"Under  the  3tate  law  places  thac 
sell  5$  beer  have  to  stop  the  sale 
of  the  same  at  1:30  In  the  morn- 
ing. -«hat  to  my  mind,  would  be  a 
good  thing  is  that  the  City  in 
which  the  same  is  sold  would  make 
such  places  not  only  ston  the  sale 
of  user  at  that  hour,  but  vrould 
also  make  such  places  close  their 
other  business  after  that  hour  and 
on  .Sunday . There  is  some  doubt  in 
my  mind  that  the  City  would  have 
this  power,  I would  appreciate  very 
much  your  opinion  as  to  whether  or 
not  the  City  has  that  power." 


Provisions  of  the  State  law  prohibiting  the  sale  of 
lntoxloating  liquors  on  Sunday,  election  days  and  between 
the  hours  or  1:30  o'clock, a.m.  and  6:00  o'olook,  a.m.  are 
found  in  Seotions  15  and  15-a  of  the  Liquor  Control  Act. 
Section  15  of  said  Act  orovides: 

"No  person  having  a license  under 
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the  provisions  of  this  act  shall 
sell,  give  away  or  otherwise  dispose 
of,  or  suffer  the  same  to  be  done 
upon  or  about  his  premises,  any  in- 
toxicating liquor  in  any  quantity  on 
the  first  day  of  the  week,  coraraonly 
called  3unday.  or  upon  the  day  of  any 
general,  special  or  prl  <&ry  eleotion 
in  this  state,  or  upon  any  oounty, 
township,  olty,  town  or  municipal 
election  day.  Provided,  the  sale  of 
such  intoxicating  liquors  may  be  re- 
sumed on  any  such  eleotion  day,  after 
the  expiration  of  thirty  minutes  next 
following  the  hour,  or  time,  fixed 
by  law  for  the  closing  of  tne  polls 
at  any  such  election. " 


Section  15-a  of  the  Act  reads  as  follows: 

"No  person  having  a license  under  the 
provisions  of  this  aot  shall  sell, 
give  away,  or  otherwise  dispose  of 
or  suffer  the  same  to  be  done,  upon 
or  about  his  premises  any  intoxicat- 
ing liquor  in  any  quantity  between  the 
hours  of  1:30  o'oloox,  a.m.  and  6:00 
o'clock, a. m. , and  any  person  violating 
any  provision  of  this  section  shall  be 
deemed  guilty  of  a misdemeanor." 


The  above  provisions  of  the  Liquor  Control  Aot  do  not 
require  that  a person  holding  a license  to  sell  intoxioating 
liquor  shall  close  his  place  of  business  on  Sunday,  election 
days,  and  between  the  hours  of  1:30  O'clock,  a.m.  and  6:00 
o'clock,  a.m.,  but  only  prohibit  the  licensee  from  selling 
intoxicating  liquor  on  his  premises  at  such  times. 


The  power  of  a city  to  regulate  and  control  the  sale 
of  intoxioating  liquor  within  its  limits  is  found  in  Section 
35  of  the  Liquor  Control  Act,  which  reads  in  part  as  follow 

The  Board  of  Aldermen,  City 
Council  or  other  proper  authorities 
of  incorporated  cities,  may  charge 
for  licenses,! s sued  to  manufacturers, 
distillers,  brewers,  wholesalers  and 
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retailers  of  all  Intoxicating  liquor, 
located  within  their  limits,  fix  the 
amount  to  be  charged  for  suoh  license, 
subject  to  the  limitations  of  this  act 


and  provide  for  the  collection  thereof 
make  and  enforce  ordinances  for  the 
regulation  and  control  of  the  sale  of 
all  Intoxicating  liquors  within  their 
limits,  provide  for  penalties  for  the 
violation  of  such  ordinances,  where 
not  inconsistent  with  the  provisions 
of  this  act." 


1 

» 


The  power  given  cities  in  the  above  section  is  the 
right  to  regulate  and  control  the  sale  of  intoxicating 
liquors  and  not  the  right  to  regulate  and  control  the  busi- 
ness other  than  the  sale  of  intoxicating  liquor  in  whloh  a 
licensee  may  be  engaged.  Said  section  also  prohibits  a 
city  from  passing  any  ordinance  inconsistent  with  the  pro- 
visions of  the  Liquor  Control  Aot. 


From  a careful  reading  of  the  Liquor  Control  Aot,  it 
is  apparent  that  the  Legislature  intended  that  intoxicating 
liquor  should  be  handled  as  an  incident  to  other  businesses. 
They  prohibited  the  handling  of  beer  and  other  intoxioating 
liquor e in  saloons  and  provided  that  certain  kinds  of  liquor 
should  be  handled  by  persons  engaged  in  certain  kinds  of 
business,  and  finally  they  did  not  require  that  the  vendors 
of  liquor  should  close  their  places  of  business  on  Sundays 
and  between  the  hours  of  1:30  o'clock,  a.m.  and  6:00  o'clock, 
a. a.,  but  only  prohibited  said  vendors  from  selling  said 
liquors  at  such  times. 


It  is  a recognized  principle  of  law  that  when  the  Legis 
lature  provides  & uniform  system  for  the  regulation,  control 
and  licensing  of  the  liquor  trafflo,  it  has  the  effect  to 
repeal  all  inconsistent  provisions  in  municipal  charters 
and  the  ordinances  adopted  under  them.  Zn  other  words,  the 
only  authority  that  a city  has  to  regulate  and  control  the 
sale  of  intoxicating  liquor  is  found  in  Seotion  25  of  the 
Liquor  Control  Aot. 


In  the  case  of  State  ex  rel.  vs.  .VoCammon.  Ill  Mo.  App. 
loo.  cit.  631  and  632,  the  Court  said: 

"The  statute,  just  olted,  established 
a general  state  polioy  upon  the  sub- 
ject of  dramshop  lloense  by  requiring 
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that  in  cities  of  over  two  thousand 
population,  upon  a proper  application 
ana  petition,  it  bee&ne  the  duty  of 
the  county  court  to  grant  a license 
( Jcarritt  v.  Jackson  County,  89  Mo. 

App.  585),  the  performance  of  which 
oould  he  oojspelled  by  nandamxs. 

Mue  are  of  the  opinion  that  the  char- 
ter powers  relied  upon  do  not  confer 
authority  uoon  the  city  to  overturn 
the  general  law  on  the  subject  of  dram- 
shops.  Indeed,  the  charter  itself,  as 
above  quoted,  shows  that  the  oity  has 
no  power  to  pass  ordinances  on  ary  sub- 
ject whioh  are  repugnant  to  the  laws 
of  the  State.  3o  therefore  when  the 
State  law  says  that  & license  shall  be 
granted  on  the  petition  of  two-thirds 
of  the  inhabitants  of  a blook,  the 
board  of  aldermen  have  not  the  authori- 
ty to  8 ay  that  there  shall  be  a peti- 
tion of  two- thirds  of  the  entire  Oity. 
Though  the  oity  is  authorized  to  regu- 
late a dx&.ashop,  it  cannot  regulate  it 
in  those  particulars  whioh  woujd  be  in- 
consistent with  the  regulations  made 
by  the  State.  •••• 

•••••The  law  is  stated  by  Black  on  In- 
toxicating Liquors,  section  223,  in  ac- 
cord with  these  oases.  He  says: 

1,1  The  powers  conferred  upon  a municipal 
corporation  must  be  exercised  in  con- 
formity to  tbe  general  laws  of  the  State, 
unless  it  is  dear  that  the  exclusive 
control  of  the  subject  is  given  to  the 
municipality  or  that  the  general  law  is 
to  be  auperseded  or  suspended  by  the 
charter.  A statute  granting  authority 
to  a oity  to  pass  ordinances  in  relation 

to  the  liquor  trafflo  does  not  reneal  the 

feneral  laws  on  that  subject.  The  rule 
s that  the  municipal  ordinances  cannot 
set  aside,  limit  or  enlarge  the  statute 
law  of  the  State,  unless  its  power  to  do 
so  can  be  shown  in  express  terms  or  by 
neoessary  implication. • And  again  at 
section  224  the  same  author  says: 

"•Whenever  a change  of  policy  takes  plaoe 
in  the  State  on  the  subjeot  of  its  liquor 
legislation,  by  the  adoption  of  a different 


Mr.  Marlon  E.  LairiL 


-5- 


8/33/35 


system  — as  when  general  prohibition, 
or  prohibition  for  partioul&r  locali- 
ties is  enaoted  by  a constitutional 
amendment  of  general  statute,  or  when 
the  Legislature  provides  a uniform  and 
general  system  for  the  licensing  of  the 
traffic  — this  has  the  effect  to  repeal 
all  inconsistent  provisions  in  municipal 
charters  and  the  ordinances  adopted  under 
thea. * * 


OOKOLU3IOK. 


In  view  of  toe  above,  it  is  the  opinion  of  this  de- 
partment that  the  only  power  a city  has  to  regulate  and  con- 
trol the  sale  of  intoxicating  liquor  is  found  in  eotion  35 
of  the  Liquor  Control  Act.  It  is  our  further  opinion  that 
Section  35  of  said  Aot  does  not  authorise  a city  to  pass  an 
ordinance  requiring  a place  of  business  which  handles  beer 
or  other  intoxicating  liquor  to  dose  on  Sunday  and  between 
the  hours  of  lt30  o'clock,  a.m. , and  6s 00  o'clock,  a.n. 


Yours  very  truly. 


J.  E.  TAYLOR 

Assistant  Attorney-General. 

APPROVED: 


JOHN  W.  HOFFMAN,  Jr". 
(Acting)  Attorney-General. 
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OLD  AGE  PENSIONS:  All  property,  real  and  personal  must  be 

taken  into  consideration  in  determining 
qualifications  for  assistance. 


November  ID,  1055. 


mr*  dm  &•  Larkins, 

.~e  bar,  buchanan  County  Lid  i.ge  sssj.etcnco 
County  Court  Louse, 
at*  Joseph,  . issourl. 


Dear  air: 


we  wish  to  acknowledge  your  recent  request  for 
an  opinion  wherein  you  state  ae  follows: 

"Section  7 of  the  Old  Age  Assistance 
Act  provides  that  no  one  shall  re- 
ceive assistance  if  the  value  of  hie 
or  her  property  exceeds  fifteen 
hundred  dollars.  In  checking  applica- 
tions for  assistance,  we  find  a number 
of  people  who  have  cash  In  the  bank, 
stocks  end  bonds,  and  property  other 
than  real  estate  that  often  totals 
as  much  as  twelve  or  fourteen  hundred 
dollars*  .itt  would  be  pleased  to  have 
your  opinion  as  to  just  what  is  meant 
by  the  ter.a  'property*  in  this  -»ct. 
should  this  apply  to  real  property 
alone,  or  should  all  property,  personal 
and  real,  be  considered? 

"It  is  our  belief  that  a party  having 
several  hundred  dollars  in  the  bank 
is  in  no  immediate  need  of  assistance, 
but  if  this  .cCt  includes  personal  pro- 
perty, then,  of  course,  it  appears  that 
the  man  with  as  .vuch  as  fourteen  hundred 
collars  in  the  tank  might  be  eligible  for 
assistance.  However,  we  hardly  believe 
that  was  the  intention  of  the  ,*ct*  Cn 
the  other  hand,  a party  might  own 
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fifteen  hundred  dollars  In  real  estate 
and  have  no  income*  and  of  course 
might  need  assistance*  *arly  ruling 
on  this  question  will  he  appreciated, 
as  tg  are  desirous  of  getting  through 
with  our  work  here  ee  quickly  os 
possible*" 

Section  7 of  the  Old  .ige  assistance  Act,  found  in 
the  Laws  of  . issouri,  1955,  page  310,  roads  ae  follows: 

"Old  age  assistance  shall  not  be 
granted  to  a person  if  the  value  of 
his  property  or  the  value  of  his 
interest  In  property  exceeds 
#1,500*00,  or,  If carried  and  actually 
supporting  a husband  or  wife,  If  the 
value  of  hie  or  her  property  or  the 
value  of  his  or  her  interest  In  pro- 
perty together  with  that  of  ouch 
husband  or  wife  exceeds  *£,000*00, 
or  if  the  claimant  has  deprived  him- 
self, directly  or  indirectly,  of  any 
property  for  the  purpose  of  c ualifying 
for  old  age  relief*  Bor  the  purpose 
of  ascertaining  the  true  value  of  pro- 
perty of  perrons  applying  for  a pension 
under  this  act,  it  ahull  be  the  duty  of 
the  County  hoard  to  appraise  such  pro- 
perty at  its  true  value* " 

<e  are  asked  to  interpret  the  meaning  of  the  word 
"property"  as  it  appears  in  Lection  7,  supra* 

In  the  ceee  of  consolidated  School  'district  v. 
hacs&ann,  £56  !>*  #*  1011,  302  Lo*  558,  1.  c*  560,  the  court 
sets  out  the  following  rules  of  statutory  construction : 

'The  fundamental  rulo  to  be  observed  is 
to  ascertain  and  give  effect  to  the 
purpose  of  the  legislature.  * * ‘ 

"In  construing  a statute,  the  legisla- 
tive intent  is  to  be  determined  from  a 
general  view  of  the  whole  ^ct,  with 
reference  to  the  subject  matter  to 
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which  it  applies  and  the  particular 
topic  under  which  the  language  in 
Question  is  found.  (36  Cyc.  11»,8)." 

.sc  are  decline  with  pensions  and  retirement  funds 
providing  for  assistance  for  residents  of  the  state  over  the 
a^e  of  seventy  years  under  certain  conditions  and  requirements 

•e  set  out  in  part  one  of  the  conditions  as  same 
appears  in  section  4 of  the  met: 

"subject  to  the  provisions  end  under 
the  reatrictione  contained  in  this 
**ct,  every  aged  person  who  has  no 
income  or  an  incone  inadequate  to 
provide  a reasonable  cube! stance 
compatible  with  decency  and  health, 
but  in  any  event  r.ot  exceeding  * 4 • 
per  u?nth,  shell,  while  residing  in 
the  State,  be  e- titled  to  assistance 
In  old  age." 

Again  in  .ection  5 of  the  Act  the  following  language 
Is  to  be  found: 

"The  amount  of  assistance  shall  be 
fixed  with  due  regard  to  the  condi- 
tions in  eech  case,  but  in  no  case 
shell  it  be  an  amount  which,  when 
added  to  the  income  of  the  applicant 
from  all  other  sources,  eholl  exceed 
a total  of  * * * ’ per  month. " 

It  is  evident  from  the  above  eections  of  the  yld  Age 
Assistance  Act  that  the  Legislature  woe  primarily  interested 
in  the  income  of  each  individual  as  Indicative  of  his  ability 
to  maintain  himself,  o^d  income  ie  derived  from  earnings 
of  property,  we  must  necessarily  take  ell  property  into  con- 
sideration in  determining  the  person *e ability  to  maintain 
hiiuself  compatible  with  decency  end  health. 

In  the  cate  of  Aire  Co.  v.  rollbrinck,  275  lio.  339, 

1.  c.  352,  the  court  defines  the  ter  "property"  in  the 
following  manner: 

"In  law  and  in  the  broadest  sense 
’property*  means  *a  thing  owned,* 
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end  Is,  therefore,  applicable  to  what- 
ever is  the  subject  of  le^al  ownership. 

It  is  divisible  into  different  species 
of  property,  including  physical  things, 
such  ts  lands,  goods,  luoney;  intangible 
things,  such  us  franchisee,  patent 
rights,  copyrights,  trede-aar«cs,  trade 
uciujs,  business  goodwill,  rights  of 
action,  etc.  In  short  it  eabraees 
anything  end  everything  which  nay  belong 
to  a iuan  and  in  the  onnerchip  pf  which 
he  hac  a right  to  he  protected  by  law." 

<igain  in  the  case  of  i c^lieter  v.  -ritohard,  287  *uO. 
494,  1.  o.  496,  the  court  said; 

"±roperty  is  nomen  ^enerallsaluua.  end 
extends  to  every  species  or  valuable 
right  and  interest.  (6  Hor&s  and 
irhroses  (1  series),  5695.)” 

Construing  the  above  definitions  of  the  tens  "pro- 
perty" with  reference  to  the  subject  matter  to  which  it 
applies  end  the  particular  topic  under  which  the  language  is 
found,  we  ere  of  the  opinion  th<°t  the  tern  applies  to  all 
property,  both  real  and  personal. 

It  is  true  thet  e r.an  eight  have  personal  property 
in  the  amount  of  .*1400.00  in  the  bank  and  be  eligible  for 
assistance,  and  another  have  in  excess  of  *1500.00  and  be  in- 
eligible for  assistance,  however,  the  Legislature  has  set 
the  latter  figure  as  a condition  precedent  to  the  right  to  a 
pension,  and  we  cannot  go  into  the  equities  of  the  natter. 
Thut  the  Legislature  has  the  power  to  enact  such  laws  cannot 
be  questioned,  in  view  of  the  language  of  the  court  in  the 
case  of  otilee  v.  ansi  on  i und  Commissioners,  261  111.  636, 

1.  c.  641,  116  N.  it.  20 2: 

"rte  have  repeatedly  held  that  pen- 
sions are  in  the  nature  of  bounties 
of  the  government,  which  It  h&8  the 
right  to  ..ive,  withhold,  distribute  or 
recall,  at  its  discretion;  that  the 
pensioner  has  no  vested  right  in  a 
pension,  and  the  legislature  has  full 
power  to  enact  such  laws  and  direct 
how  the  fund  ahull  be  raised  and  direct 
to  whoa  it  shall  be  paid,  (iddy  v. 
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.organ,  £16  111.  437;  lecoy  v.  City  of 
Chicago,  £65  id.  78;  Kyan  v.  Foreman, 
£6£  id.  175.)  The  seme  rule  *8  6 first 
announced  end  her,  been  uniformly  fol- 
lowed by  the  Federal  courts.  { .alton 
v.  Cotton,  19  How.  355;  United  .States 
v.  Teller,  107  U.  S.  64;  Friable  v. 
Uhited  states,  157  id.  106.)  It  wee 
held  in  the  case  last  above  cited: 

Congress  having  the  liberty  to  tive 
or  withhold  pensions  may  prescribe  who 
shall  r eceive  them  an  . determine  all  the 
circuiastacces  and  conditions  under  which 
any  application  therefor  shall  be  prose- 
cuted. Ko  ^i»n  has  a legal  right  to  a 
pension  and  no  tuan  has  a legal  right  to 
interfere  in  the  ;-ntter  of  obtaining 
pensions  for  hi-aelf  or  others.  The 
whole  control  of  that  iaatter  is  within 
the  domain  of  congressional  power. 

United  states  v.  Hell,  9G  U.  w.  343.*" 


In  conclusion,  ve  wish  to  call  attention  to  the  fact 
that  in  addition  to  the  property  requirements,  section  5,  cupra 
directs  that  the  amount  of  assistance  must  be  fixed  with  due 
regard  to  the  conditions  in  each  case. 


Respectfully  submitted, 


J.  E.  TATLOk, 

Assistant  attorney  General. 

ATFKOySU: 


JOHN  ».  rioiFMAk,  TrTt 
(Acting)  Attorney  General. 


SCHOOL  DISTRICTS: SCHOOL  FUNDS: SCHOOL  FUND  ACCOUNTED: SCHOOL 
WARRANTS: TAXATION:  Treasurer  required  to  set  up  different 

funds  and  only  those  named  in.  statute  .Warrants  must  provide 
specific  fund. War rant  payable  only  out  of  fund  drawn  on. Trea- 
surer liable  on  bond  for  violation. School  funds  payable  only 
on  school  warrant .Delinquent  taxes  to  be  credited  to  the  par- 
ticular fund  for  the  particular  year  for  which  levied. School 
board  required  to  issue  warrants  v/hen  delinquent  taxes  collected. 
Issued  warrants  to  be  paid  out  of  delinquent  taxes  v/hen  collected. 
Delinquent  taxes  to  be  used  only  for  purposes  for  which  levied. 
Section  9555^Delinquent  taxes  not  all  to  be  credited  to  teachers' 
fund.  School  board  can  not  authorize  the  setting  up  of  any  fund 
except  those  named  in  statutes . 

i 

January  11,  1955 

Honorable  Charles  Lee 
Superintendent  of  Schools 
.Jefferson  City 
...issouri 
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Dear  Sir: 


Receipt  of  your  letter  dated  December  21,1954, 
respectln  school  fund  accounting.  Is  acknowledged. 

It  Is  somewhat  difficult  to  determine  wherein 
a large  part  of  the  matters  about  which  you  Inquire 
come, in  any  way, within  the  scope  of  the  discharge  of 
your  official  duties.  Waivin'  that, wo  will  proceed  to 
e consideration  of  the  eleven  questions  asked  by  you  In 
their  order  after  making  some  preliminary  observations 
and  references  to  statutes  and  decisions. 

Lection  9214  Revised  statutes  ciesourl  1929,  In 
part  provides: 

"The  board  of  directors  of  each  dis- 
trict shall--  • • forward  to  the  county 

clerk  an  estimate  of  the  amount  of  funds 
necessary  to  sustain  the  schools  of  their 
district  for  the  term  required  by  law*  * * 
statin,?,  clearly  the  amount  deemed  necessary 
for  each  fund  and  the  rate  required  to  raise 
said  amount 


In  Pope  v.  Lockhart  299  rfo*  141,146,  the  Supreme 
Court  of  this  State  said: 

"The  statute  (Now  sec. 9214  R.S.1929) 
makes  it  the  duty  of  the  school  board 
to  make  the  estimate  of  the  funds 


honorable  Charles  A.  Lee 


2- 


January  11,  1935 


necessary  to  sustain  the  school  In 
Its  district  and  state  the  amount 
and  the  rate  required  to  raise  It." 


Section  12  of  Article  X of  the  Constitution  of 
Missouri  provides  that, 

"Ho  county,  city,  town,  township, 
school  district,  or  other  poli- 
tical corporation  or  subdivision  of 
the  state  shall  be  allowed  to  be- 
come Indebted  In  any  manner  or  for 
any  purpose  to  an  amount  exceeding 
In  any  year  the  Income  and  revenue 
provided  for  such  year,  without  the 
consent  of  two-thirds  of  the  voters 
thereof  voting  on  such  proposition 
* * * 


Section  9253  devised  Statutes  Missouri  1929  provides* 

"all  moneys  arising  from  taxation 
shall  be  paid  out  only  for  the  pur- 
poses for  which  they  were  levied  and 
collected;  but  the  Income  from  state, 
county  and  township  funds  shall  be 
applied  only  to  the  payment  of  teachers ' 
warrants.  Issued  by  order  of  the  board 
to  legally  qualified  teachers  for  ser- 
vices rendered  according  to  law.  No 
county  or  township  treasurer  shall  honor 
any  warrant  against  any  school  district  that 
Is  In  excess  of  the  income  and  revenue  of 
such  school  district  for  the  school  year 
begin  ing  on  the  first  day  of  July  and 
ending  on  the  tiilrtieth  day  of  June  fol- 
lowing; nor  shall  any  portion  of  the 
funds  mentioned  in  this  section  be 
applied  in  payment  of  any  teacher’s 
warrant  Issued  prior  to  the  distribu- 
tion of  such  funds  in  accordance  with 
section  9257 , and  no  school  warrant 
shall  bear  interest.  " 
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Lection  9311  Revised  Statutes  ^lesowrl  1929,  In 
part  reads* 

"ipon  the  order  of  the  board  of 
directors.  It  shall  be  the  duty 
of  the  district  clerk  to  draw  war- 
rants on  the  county  treasurer  In 
favor  of  any  party  to  whom  the 
district  has  become  legally  Indeb- 
ted* • ft  • the  said  warrant  to  be 
paid  out  of  any  moneys  In  the 
appropriate  funds  In  the  hands  of 
the  said  treasurer  and  belonging 
to  the  district.  The  species  of 
Indebtedness  crust  be  clearly  stated 
and  should  be  drawn  on  Its  appro- 
priate fund;  all  moneys  for  teachers' 
wages  on  the  teachers'  fund;  all 
moneys  used  In  the  purchase  of  a 
site,  erection  of  building  thereon, 
and  furnishing  the  same,  on  building 
fund;  and  all  other  expenses  to  be 
paid  out  of  the  Incidental  fund*  * *.M 


Lection  9312  sets  out  the  form  of  warrants  to  be 
used  by  the  board  of  directors  of  the  school  district  In 
drawing  on  each  the  teacbdr^ ' fund,  the  Incidental  fund 
and  the  bulldin  fund,  the  respective  warrants  beln.r  limited 
In  their  payment  to  funds  on  hand  for  the  payment  of  each 
particular  fund  and  designated  In  the  warrant.  Further, 
the  section  provides* 

"The  treasurer  shall  open  an  account  for 
each  fund  specified  In  this  section, end  all 
moneys  received  from  the  state, county 
and  township  funds, and  all  moneys  de- 
rived from  the  taxation  for  teachers' 
wages,  and  all  tuition  fees,  shall  be 
placed  t.o  the  credit  of  the  'teachers' 
fund;'  the  money  derived  from  taxation 
for  incidental  expenses  shall  be  credited 
to  the  'incidental  fund;'  all  money 
derived  from  taxation  for  building  pur- 
poses,from  the  sale  of  school  site, school- 
house  or  school  furniture,  from  insurance, 
from  sale  of  bonds,  from  sinking  fund  and 
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Interest , shall  be  placed  to  the  credit 
of  the  'building  fund;'  and  all  moneys 
not  herein  specified  that  now  belong  to 
any  school  district, or  that  may  here- 
after be  received  by  such  school  dis- 
trict, shall  be  placed  to  the  credit 
ol  the  'teachers'  fund'  of  such  school 
district.  No  treasurer  shall  honor  any 
warrant  unless  It  be  In  the  proper  fora 
and  upon  the  appropriate  fund}  and  each 
and  every  warrant  shall  be  ~oaU;  from  Its 
appropriate  fund , and  no  partial  payment 
shall  be  made  upon  any  school  warrant, 
nor  shall  any  Interest  be  paid  upon  any 
such  warrant:  Provided,  that  the  board 
of  directors  shall  have  the  power  to 
transfer  from  the  incidental  to  the 
building  fund  such  sum  as  may  be  neces- 
sary for  the  ordinary  repairs  of  school 
property:  Provided  further,  that  In  the 
event  of  a balance  remaining  In  the 
building  fund  after  the  purpose  for  which 
said  fund  was  levied  Is  accomplished, 
the  said  board  shall  have  the  power  to 
transfer  such  unexpended  balance  to  the 
Incidental  fund:  Provided  further, that 

by  a majority  vote  of  the  school  rx>ard 
tuition  fees  may  be  used  to  liquidate 
indebtedness  accrued  In  the  building 
fund." 


Section  9555  Revised  Statutes  Missouri  1929, 
having  reference  to  school  districts  In  cities  of 
seventy-five  thousand  to  five  hundred  thousand,  provides: 

The  treasurer  of  the  district  shall 
open  an  account  for  each  fund  specified 
In  this  section,  and  all  moneys  derived 
from  the  stat8,  county  and  township  funds, 
all  tuition  fees  ard  all  back  taxes, end 
such  portion  of  the  moneys  derived  from 
the  levy  of  the  tax  for  school  purposes 
as  shall  be  set  apart  to  that  fund  by 
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the  board, shall  be  placed  to  the  credit 
of  the  'teachers  fund; 'the  moneys  derived 
from  taxation  under  the  provisions  of  sec- 
tion 9533, from  the  sale  of  real  estate, 
schoolhouses , library  buildings  or  other 
build  In -s  of  any  kind  and  school  furniture, 
from  Insurance , and  from  sale  of  bonds  osher 
than  funding  and  refunding  bonds, shall  be 
placed  to  the  credit  of  the  ’building  fund?' 
all  moneys  derived  from  the  levy  of  the  tax 
for  sinking  fund  and  from  Interest  on  the 
sinking  fund  shall  be  placed  to  the  credit 
of  the  'sinking  fund;'  all  moneys  derived 
from  the  levy  of  the  tax  for  annual  Interest 
on  outstanding  bonds  shall  be  placed  to  the 
credit  of  the  'Interest  fund;'  and  all  other 
moneys  and  funds  of  the  school  district, 
from  whatever  sources  derived,  shall  be 
placed  to  the  credit  of  the  'incidental  fund.' 
The  treasurer  shall  not  honor  any  warrant  un- 
less It  be  drawn  upon  the  n proorlate  fnd , 
and  each  and  every  warrant  snail  cs  paid  From 
Its  appropriate  fund.  : o Interest  shall  be 
pa  id  on  any  warrant.  The  board  of  direc- 
tors shall  have  power.  In  ita  discretion, 
from  time  to  time,  to  transfer  from  the 
'Incidental  fund'  to  any  other  of  said 
funds  such  amounts  as  It  may  deem  proper." 


In  Jacquamln  and  .Shank  ?r  v.  Andrews  40  ao.  ftpp. 

507,  the  court  had  under  consideration  an  action  by  a teacher 
employed  by  the  t oard  of  directors  of  a school  district, 
against  such  board  oi  directors,  on  account  of  a warrant  Is- 
sued by  the  district  to  the  teacher.  At  page  510  of  the 
opinion  the  court  made  the  following  general  observation: 

" e take  it,  that,  while  the  board  of 
directors  were,  by  the  Implication  of 
the  statute,  prohibited  from  drawing 
said  warrant  on  the  treasury,  unless 
there  was  money  on  hand  of  that  fund, 
out  of  which  It  could  be  paid,  still 
this  prohibition  must  not  be  construed 
so  as  to  preclude  the  directors  from 
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anticipating  this  fund.  If  the  amount 
of  their  warrant  could  subsequently 
be  paid  out  of  any  money  coating  into 
the  county  treasury  for  that  school 
year,  from  9ithor  or  all  of  the  three 
sources  from  which  that  fund » by  law, 
is  derived, " 


is  to  the  effect  of  the  constitutional  provision 
above  quoted  from,  in  Kane  and  Company  v.  School  District 
4b  *o.  App.  40b,  413,  and  having  under  consideration  an 
action  on  account  of  a school  district  warrant,  the  court 
at  page  413  of  the  opinion  saldt 

"tore  that  tills,  the  so-called  treasurer's 
warrant  purports  to  Mnd  the  school  dis- 
trict two  years  in  the  future,  in  that  the 
treasurer  is  directed  to  pay  the  aa*n9  about 
two  years  aftor  its  date.  The  evidence 
conclusively  shows  that  there  was  no  money 
on  hand  then  to  pay  the  same  nor  any  provided 
for  1«  that  fiscal  year.  Hence,  this  order 
was  an  effort  to  pledge  the  future  credit 
of  the  defendant,  in  clear  violation  of  sec- 
tion 12,  article  10,  constitution  of  Missouri." 


The  case  of  School  District  v,  Zion  195  Mo.  App. 
299,  on  the  question  of  diversion  of  one  school  fund  to 
another  the  court  at  page  304  of  the  opinion  said: 

"Again,  money  collected  by  taxation 
for  school  purposes  can  not  be  di- 
verted from  one  fund  to  another. 

Certainly  monoy  in  the  teachers'  fund 
can  not  be  transferred  to  and  used 
in  the  incidental  fund." 


In  Consolidated  School  District  No.  6 v.  S ha whan 
273  5.  I.  Ib2,  an  action  by  the  school  district  against 
the  board  of  directors  thereof  to  recover  the  sum  of 
802.36  belonging  to  a definite  fund  for  payment  of  tea- 
chers' salaries,  and  which,  it  is  alleged,  was  diverted 
from  said*  fund  and  expended  for  other  purposes  for  which 
the  district  was  obligated.  At  page  lb3  of  the  opinion 
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It  was  stated  and  held: 

"It  Is  not  disputed  that  defendants , as 
directors  of  plaintiff  dletrlct,dld 
divert  the  f-.nas  for  the  payment  of 
teachers'  salaries  to  toe  payment  of 
other  obligations.  iho  question  then 
is  as  o whether  defendants  are  person- 
ally liable  to  plaintiff  therefor. 

Under  our  state  law  the  government  of  a 
school  district, as  well  ac  the  handling  of 
the  finances  thereof ,1s  vested  In  a board 
of  directors  duly  elocted  by  vote.  Their 
powers  and  duties  are  prescribed  by  statute. 
A trust  Is  reposed  In  them, the  execution  of 
which  Is  frequently  attended  with  difficulty 
and  embarrassment .by  accepting  euah  trust 
each  director  obll  ates  himself  to  perform 
the  duties  as  the  law  directs, and  if  there 
is  a misapplication  of  the  funds, or  any 
part  thereof,  the  question  for  determina- 
tion Is  as  to  whether  or  not  the  directors 
are  personally  liable  and  may  legally  be 
required  to  respond  In  damages  therefor." 


After  quoting  Lection  11159  Revised  Statutes 
Missouri  1919,  which  is  now  Section  9233, above  quoted,  and 
referrln  to  Lection  11225  hevlsed  Statutes  Missouri  1919, 
which  is  now  Lection  9512  in  part,  above  set  out,  the  court 
further  said,  on  page  184  of  the  opinion: 

"Lection  11223  cots  forth  the  fora  of 
warrant  to  be  isrued  by  school  boards, 
a separate  form  for  teachers'  fund, for 
incidental  fund,  and  for  b tiding  fund, 
and  provides  that  all  money  derived  from 
the  state , county , and  township  funds, 
and  all  money  derived  from  taxation  for 
teachers'  salaries,  and  all  tuition  fees, 
shall  be  placed  to  the  credit  of  the 
teachers'  fund;  that  money  for  incidental 
purposes  sb&ll  be  kept  In  the  incidental 
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fund  and  all  money  for  building  purposes 
In  the  building  fund.  Further,  this 
section  prohibits  the  honoring  of  any 
warrant  by  any  county  treasurer  unless 
such  warrant  be  In  proper  fora  and  drawn 
upon  the  proper  fund;  and  provision  Is 
made  that.  In  case  of  emergency,  transfers 
back  and  forth  of  the  Incidental  and 
building  fund  may  bo  made  by  the  board." 

The  court  held  the  defendants  liable. 

With  the  foregoing  statutory  provisions  and 
decisions  of  the  court  before  us,  we  proceed  to  a 
consideration  of  the  questions  propounded  by  you.  *e 
set  your  questions  out  In  full. 


(1)  Is  It  mandatory  for  a treasurer  of  a 
school  board  In  this  state  to  set  up 
and  open  an  account  for  each  fund  as 
named  In  the  foregoing  section? 

beet Ion  9312  provides  that, 

"The  treasurer  shall  open  an  account 
for  each  fund  specified  in  this  sec- 
tion* * * *." 


Those  funds  are  'teachers*  fund';  'Incidental 
fund';  'building  fund.' 

beet Ion  9233  provides  that  all  moneys  arising  from 
taxation  shall  be  paid  out  only  for  the  purposes  for  which 
they  were  levied  and  collected. 

Section  9555,  having  to  do  with  school  districts 
in  cities  of  seventy-five  thousand. to  five  hundred  thousand, 
provides  for  the  setting  up  by  the  treasurer  of  the  district 
of  five  funds, viz:  teachers'  fund,  bulldln  fund,  sinking 
fund.  Interest  fund  and  incidental  fund.  Laws  of  dlssourl 
1931,  page  345,  Section  15a,  provides  for  the  county  trea- 
surer placing  certain  moneys  to  the  credit  of  the  'Free  Text 
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Oook  rund’  o!  each  school  district.  l’he  treasurer  of 
the  school  district  or  eohool  board  is  a creature  of  the 
statute  and  it  is  mandatory  for  him  to  comply  with  his 
duties  in  respect  to  setting  up  the  respective  funds  on 
his  books. 


(2)  Is  it  legal  for  a school  board  to 
set  up  a fund  for  a purpose  not 
named  in  any  statuteT 

' lnce  the  statute  has  prescribed  the  funds  which 
may  be  set  up  on  the  books  of  the  district  or  its  treasurer, 
it  necessarily  follows  that  the  school  board  or  treasurer 
thereof  has  no  legal  authority  to  set  up  a fund  for  a pur- 
pose not  named  in  any  statute. 


(3)  Can  the  treasurer  of  a school  : oard 
legally  honor  the  payment  of  any 
school  warrant  V.en  not  drawn  charge- 
able to  a specific  and  statutory  school 
fund? 

Under  statutes  and  decisions  above  quoted  a war- 
rant Issued  by  a school  district  should  be  drawn  upon  the 
fund  out  of  which  It  is  payable,  and  the  treasurer  of  a 
school  bbard  has  no  authority  to  honor  a warrant  not  drawn 
chargeable  to  a specific  and  statutory  school  fund. 


(4)  Can  the  treasurer  of  a school  board 
pay  any  warrant  if  there  is  insuf- 
ficient money  on  hand  in  the  particular 
fund  on  which  the  warrant  la  drawn ,whila 
at  the  same  time  the  f money  on  hand”  in 
all  funds  be  sufficient  to  pay  such 
warrants?  If  not,  is  he  liable  on  his 
bond  for  so  doing? 

The  treasurer  of  a school  board  is  only  authorised 
to  pay  a warrant  of  the  board  out  of  the  money  In  the  par- 
ticular fund  on  which  the  warrant  ia  drawn.  The  fact 
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that  there  may  be  money  on  hand  In  other  funds  Is 
Immaterial.  Undoubtedly  the  treasurer  of  a school 
board  would  be  liable  on  his  bond  for  the  payment  of 
a warrant  drawn  on  one  particular  fund  out  of  moneys 
In  another  fund  not  designated  in  the  warrant. 


(5)  Can  the  school  funds  be  paid  out 
by  any  other  method  than  by  issu- 
ing a school  warrant * as  by  payment 
by  bank  check*  cash*  etc?  If  not* 
is  the  treasurer  paying  other  than 
by  warrant*  liable  on  his  official 
bond  for  such  conduct? 

: action  9312  prescribes  the  form  of  the  warrants 
to  te  used  in  drawing  on  teachers'  fund*  incidental  fund 
and  building  fund*  and  the  section  provides  that* 

"No  treasurer  shall  honor  any  warrant 
unless  It  be  in  the  proper  form  and  upon 
the  appropriate  fund*  * * *." 


•<e  take  it  that  the  proper  form  for  a school  dis- 
trict warrant  to  take  is  the  lorm  prescribed  by  the  statute. 
Therefore,  the  payment  out  of  school  funds  by  means  of  bank 
checks,  or  cash*  and  without  a warrant  therefor*  is  not 
authorized.  As  to  whether  the  treasurer  would  be  liable 
on  his  official  bond  for  paying  out  money  on  instruments 
other  than  a warrant  or  by  cash*  might*  In  some  instances 
involve  a question  of  fact  and  equity,  such  as  the  Indebted- 
ness of  the  district  having  been  discharged  by  the  payment 
of  such  instrument  and  therefore  the  district  having  re- 
ceived the  benefit  therefrom*  so  that  we  can  not  answer 
your  question  in  general  terms. 

See, Sparks  v. Jasper  Co. 213  Mo. 218;  Missouri  Township 
et  al.v. Farmers  Bank  of  Forest  Green  42  S.4.(2nd)  353. 

(6)  Is  it  mandatory  that  all  delinquent 
tax  collections  for  school  districts 
(except  cities  of  75,000  population 
or  over)  be  credited  to  the  particular 
fund  for  the  particular  year  for  which 


Honorable  Charles  A.  Lee 


11 


January  11,  1935 


they  were  originally  levied,  as 
Indicated  in  the  estimate  before 
the  county  clerk  for  that  year? 

Delinquent  tax  collections  for  school  districts 
should  be  credited  to  the  particular  fund  for  the  particu- 
lar year  for  which  they  were  originally  levied. 


(7)  Is  the  school  board  of  any  district 
obligated  to  Issue  warrants  for  un- 
paid bills  Incurred  durin  the  par- 
ticular school  year  when  delinquent 
taxes  collected  for  that  particular 
year  have  been  received  by  the 
treasurer,  (limited,  of  course, to 
the  extent  of  the  delinquent  taxes 
collected  and  credited  to  the  respec- 
tive funds)? 

The  school  board  of  a district  is  obligated  to 
Issue  warrants,  for  unpaid  bills  incurred  during  the  par- 
ticular school  year,when  delinquent  taxes  collected  for 
that  particular  year  have  been  received  by  the  treasurer 
of  the  district.  we  are  leaving  out  of  mind  any  question 
of  priority  of  rights  between  warrant  adders. 


(8)  In  cases  where  school  boards  liave 
issued  warrants  within  their  esti- 
mated receipts  for  particular  funds, 
but  money  is  not  Immediately  available, 
is  the  distrlot  treasurer  obligated  to 
honor  these  warrants  when  money  becomes 
available  from  delinquent  taxes ,11ml ted, 
of  course,  to  the  extent  of  the  delin- 
quent taxes  collected  and  credited  to 
the  respective  funds? 

bhon  a school  board  lias  issued  warrants  within 
its  estimated  receipts  for  particular  funds  and  thereafter 
money  becomes  available  from  delinquent  taxes  In  such  par- 
ticular funds,  then  such  warrants  are  entitled  to  be  honored 
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drawn  on  such  respective  particular  funds.  Again,  we 
are  not  considering  any  question  of  priority  as  between 
warrants  that  may  have  been  drawn  on  any  fund. 


(9)  has  the  school  board  In  any  district 
the  legal  right  to  use  delinquent  tax 
collections  for  current  expenses  when 
the  district  still  has  outstanding 
obi  lotions  for  the  previous  year  or 
years  In  which  the  taxes  collected 
orl  Inally  were  levied? 

Your  question  number  19)  Is  a substantial  repeti- 
tion of  your  question  number  (6).  Delinquent  tax 
collections  should  be  credited  to  the  particular  funds 
for  which  they  were  originally  levied  and  can  not  lawfully 
be  used  for  the  payment  of  the  current  expenses  of  the 
district. 


(10)  Under  the  provisions  of  Section  9555 
(which  applies  to  cities  of  75,000 
population  or  over)  la  It  mandatory 
that  all  delinquent  taxes  shall  be 
credited  to  the  teachers'  funds  in  such 
districts,  disregardln  the  fund  for 
which  the  taxes  were  originally  levied 
as  indicated  In  the  boards  original 
estimate  to  the  county  clerk? 

Section  9555  has  heretofore  been  set  out  In  full. 

Section  9235  provides  that, 

"All  moneys  arising  from  taxation 
shall  be  paid  out  only  for  the  pur- 
poses for  which  they  were  levied 
and  collected**  * * * 


section  9214,  applicable  to  all  classes  of  schools, 
provides  that. 
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"The  board  of  directors  of  each 
district  « w - " 

s>iall  "forward  to  the  county  clerk 
an  estimate  of  the  amount  of  funds 
necessary  to  sustain  the  school  of 
their  district  for  the  timo  required 
by  law*  * * stating  clearly  the 
amount  deemed  necessary  for  each 
fund  and  the  rate  required  to  raise 
said  amount." 


We  have  heretofore  noted  the  different  funds 
that  are  to  be  set  up  on  he  books  of  a district.  Section 
9285,  relating  to  schools  of  all  classes,  provides! 

"The  collector  shall,  at  the  time 
of  returnln  the  land  delinquent 
list  for  state  and  county  taxes, 
return  therewith  all  l>nd  school 
taxes  herein  provided  for  which 
shall  remain  unpaid,  and  when  so 
returned,  the  same  shall  be  a lien 
on  such  real  estate,  and  be  collec- 
ted In  the  same  manner  that  other 
delinquent  taxes  on  land  are  collected; 
and  when  so  collected  shall  be  paid 
over  to  the  county  treasurer  as  other 
school  taxes .r 


The  last  named  recti  cm  makes  no  distinction 
between  delinquent  and  current  taxes, so  far  as  the  duties 
oi  the  collector  are  concerned,  in  making  remittance  to 
the  respective  treasurers. 

Section  9950  Laws  of  Missouri  1933  page  427, 
authorising  county  courts  to  compromise  back  taxes,  con- 
tains ths  following  proviso, 

"a**..-**  in  case  said  court  or  other 
proper  officer  shall  compromise  and 
accept  a less  amount  than  shall  ap- 
pear to  be  due  on  any  tract  of  land 
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or  town  lot,  as  charged  on  said 
'back  tax  book'  or  recorded  list 
of  delinquent  land  and  lota  in  the 
collector's  office,  l^t  shall  be  the 
duty  of  t-ald  court  or  oThor  proper 
of  fleer  to  prefer  the  amount  so  paid 
to  t 3~HlstrTT~utel  to  the  var'  ous  funds 
to  which  said  taxes  are  due , In  pro- 
portion as  the  amount  received  bears 
to  the  whole  amount  charged  against 
such  tract  or  lot." 


axes  are  to  be  collected  and  paid  Into  the  res- 
pective funds  for  the  purposes  for  which  such  taxes  were 
levied.  The  fact  that  the  taxes  are  not  paid  when  they 
become  due  does  not  mean  that  they  lose  their  Identity  as 
taxes  nor  that  the  proceeds  thereof, whan  paid,  do  not 
follow  the  chanrela  provided  for  when  such  taxes  were 
levied.  Ahllo  liera  Is  some  confusion  In  the  language 
of  Lection  9555  we  are  of  the  opinion  that  back  taxes  are 
to  be  collected  and  distributed  to  the  particular  funds 
for  payment  of  which  they  were  assessed  and  levied,  and 
that  taking  the  statutory  law  of  the  state  as  a whole, 
that  Is  the  meaning  of  Section  9555. 


(11)  In  any  event,  can  a school  board 
authorise  their  treasurer  to  set 
aside  money,  from  their  regular 
current  operating  money  Into  a 
fund  which  has  no  statutory  recog- 
nition which  they  name  "reserve"  which 
Is  not  Intended  to  support  any  par- 
ticular Item  or  fund,  when  the  result 
of  such  action  on  the  pert  of  the 
board  operates  to  eliminate  the  pay- 
ment of  the  salary  of  the  teachers' 
contract  and  only  tends  to  crlng 
payment  of  salary  under  teachers' 
contract  to  a minimum, by  reason  of 
a stipulation  In  said  contract 
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that  requires  the  teacher  to 
take  a reduced  salary  when  opor- 
atln  money  for  fiscal  school 
year  Is  depleted.  In  other  words 
can  a school  board  Juggle  current 
operating  money  into  non-statutory 
funds  so  that  said  money  loses  Its 
identity  as  operation  money, and 
requires  teachers  to  take  their 
pay  on  the  contract  contingency  that 
there  is  no  balance  in  the  operatinr 
fund. 

A school  board  has  no  power  to  authorise  its 
treasurer  to  set  aside  money  into  any  fund  other  than 
the  funds  provided  for  by  statute,  whether  such  money 
comes  from  the  regular  current  ooerating  moneys  or 
otherwise.  ><e  are  not  assuming  that  any  school 

board  has  or  will  "Juggle”  any  of  the  funds  of  the  dis- 
trict. School  boards  perform  a gratuitous  service 
and  often  under  difficult  and  embarrassing  circumstances. 
The  mistakes  made  ordinarily  are  honest  mistakes,  but 
even  good  faith  will  not  excuse  school  boards  from  fol- 
lowing the  plain  mandates  of  the  statutes. 


Very  truly  yours. 


GILBERT  LAXB 

Assistant  Attorney  General 


A fhOV  J): 
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Attorney  General. 
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CIRCUIT  CLERK  aud  EX  OFFICIO) Circui t Clerk  who  is  ex  officio 
RECORDER  OF  DEEDS:  )recorder  of  deeds  should  use  the 

seal  of  the  Circuit  Court  in  all 
cases  in  which  a seal  is  required. 


March  11,  193o. 


Hon.  J.  Legerwood, 
Deputy  Circuit  Clerk 
Clinton  County 
Platteburg,  Missouri 


Dear  sir: 

This  will  acknowledge  receipt  of  your  letter  of 
February  2b,  lfe3b,  requesting  an  opinion  of  this  office  as 
follows: 


•We  would  like  very  much  to  have  your  opinion 
as  to  the  seal  we  should  use  in  the  office  of 
Recorder  of  Deeds.  At  the  present  time  we  are 
using  tne  seal  of  the  Circuit  Court  in  both 
offices,  and  some  question  has  cone  up  in  regard 
to  whether  or  not  that  is  the  proper  seal  to 
use  or  whether  »e  snould  have  new  seal  made  for 
the  office  of  Recorder,  showing  the  office  as 
Ex  Officio  Recorder  of  deeds. 

v.e  should  appreciate  having  your  advice  in  thle 
matter  at  the  earliest  possible  date,  for  if  we 
are  using  the  wrong  seal,  we  would  like  to 
correct  it  as  soon  as  possible. 4 

He  believe  th&t  section  11 b32  Revised  Statutes  of 
Missouri,  1929,  answers  your  question.  Said  section  read* 
as  follows: 

•When  the  clerk  of  the  circuit  court  is  ex 
officio  recorder  of  the  county,  he  shall  use 
the  seal  of  said  court  in  all  cases  in  which  his 
official  seal  is  to  be  affixed." 


Hon.  J.  Legerwood. 
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The  above  section  clearly  requires  a clerk  of  the 
Court  who  i s ex  officio  recorder  to  use  a se&l  of  4?1'  U 

in  all  cases  in  which  his  official  seal  la  toSj/ affixed™ % 

It  is  therefore  the  opinion  this  , 

Oler^  »ho  t«  also  „ officio  recorder  of  iSiS.  staSld  ?.*«?!  }£““ 

HtT.il  o^ch  Ms  omcm  8e"a  15  *•«“**-  — *Jf.  iS'of-tt. 


Yours  very  truly, 


JAM£3  L.  i;  .-(ildOJTlili,, 

Assistant  Attorney  General 

approved: 


HOY  MoKITTUCI, 

Attorney  General 


JLtiiJET/ux 


GARNISHMENT  - officers 
hands  to  which  certain 
the  creditors  of  those 


of  the  United  States  having  money  in  their 
individuals  are  entitled  are  not  liable  to 
individuals  in  the  process  of  garnishment. 


2 


2 O 


February  14,  1935. 


Hon.  W.  L.  Lindhorst, 

Member  House  of  Representatives, 
State  Capitol  Building, 

Jefferson  City,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for  an 
opinion  as  to  whether  or  not  officers  of  the  United  States 
having  money  in  their  hands  to  which  certain  individuals  are 
entitled  are  liable  to  the  creditors  of  those  individuals  in  the 
process  of  garnishment. 

In  Vol . 12  R.C.L.  at  page  841  the  following  rule  is 
stated  with  respect  to  this  question: 

"Officers  of  the  United  States  and 
of  the  different  states,  having 
money  in  their  hands  to  which  certain 
individuals  are  entitled,  are  not 
liable  to  the  creditors  of  those  in- 
dividuals in  the  process  of  garnishment. 

This  rule,  as  far  as  it  is  applicable 
to  national  and  state  officers,  has 
never  been  seriously  questioned,  having 
been  established  at  an  early  date  in 
the  history  of  our  government,  and  hav- 
ing been  sustained  ever  since  by  the 
adjudications  of  both  the  national  and 
the  state  courts.  One  reason  for  the 
rule  is  that  the  process  of  garnishment 
is  substantially  the  prosecution  of  an 
action  by  the  defendant  in  the  name  of 
the  plaintiff,  against  the  garnishee; 
or,  more  accurately,  the  proceeding  must 
be  regarded  as  a civil  suit,  and  not  a 
process  of  execution  to  enforce  a judg- 
ment. In  this  proceeding  the  parties 
have  their  day  in  court;  an  issue  of  fact 
may  be  tried  by  a jury,  evidence  adduced, 
judgment  rendered,  costs  adjudged  and 
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execution  issued  on  the  judgment; 
and  as  a state  is  not  liable,  by 
virtue  of  its  sovereignty,  to  be 
sued  in  its  own  courts,  except  by 
express  authorization  by  the  legis- 
lature, to  subject  its  officers  to 
garnishment  would  be  to  allow  that 
to  be  accomplished  indirectly  that 
could  not  be  attained  in  a direct 
suit.  Another  reason  is  the  fact 
that  moneys  sought  to  be  garnished, 
as  long  as  they  remain  in  the  hands 
of  the  disbursing  officers  of  the 
government,  belong  to  the  latter, 
although  the  defendant  in  garnishment 
may  be  entitled  to  a specific  portion 
thereof;  consequently  it  cannot,  in 
a legal  sense,  be  considered  a portion 
of  his  effects,  and,  therefore,  is 
not  liable  to  garnishment,  under 
process  issued  for  the  purpose  of 
levying  upon  and  subjecting  such 
individual’s  property  to  the  satis- 
faction of  a judgment  recovered  against 
him. " 

This  general  rule  on  tils  proposition  is  stated  in  Vol. 

28,  C.  J.  at  page  64: 

"In  the  absence  of  express  provisions 
to  the  contrary,  no  sovereign  govern- 
ment will  be  deemed  to  be  included 
in  the  provisions  of  statutes  prescribing 
who  may  be  made  garnishee.  Accordingly, 
as  a general  rule,  garnishment  process 
can  reach  neither  the  federal  government, 
nor  a state,  nor  a territory.  This 
exemption  is  sustained  also  by  consid- 
eration of  public  policy." 

In  the  case  of  Pruitt  v.  Armstrong,  56  Ala.  306,  it  was  held 
that  a public  officer,  who  has  public  moneys  in  his  custody  for 
disbursement  in  satisfaction  of  demands  of  government,  cannot  be 
summoned  9s  the  garnishee  of  one  having  a legal  right  to  demand 
and  receive  from  him  such  moneys.  Bricknell,  C.  J. , speaking  for 
the  court,  said: 


"The  exemption  does  not  rest  only  on 
the  ground  that  the  technical  relation 
of  debtor  and  creditor  is  not  existing 
between  the  government  and  the  person 
who  may  be  entitled  to  receive  the 
money,  which  relation  is  the  foundation 
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of  the  process  of  garnishment,  or 
kindred  legal  process,  for  the 
subjection  of  choses  in  action  to 
the  payment  of  debts.  It  is  founded 
on  considerations  of  public  policy — 
the  embarrassments  in  the  adminis- 
tration of  government,  which  must 
result,  if,  by  judicial  process,  the 
public  moneys  could  be  diverted  from 
the  specific  purposes  to  which  by  law 
they  are  appropriated.  Between  the 
government  and  its  officers  and  agents, 
or  its  creditors,  if  those  having 
claims  on  it  are  thus  termed,  individ- 
uals cannot  be  permitted  to  intervene, 
suspending  the  disbursement  of  the 
public  revenue  and  deferring  the 
adjustment.  ****  of  the  accounts 
of  public  officers,  until  their  ju- 
dicial controversies  may  be  terminated. 

The  law  determines  the  character  of 
the  voucher  the  disbursing  officer  must 
produce,  to  relieve  himself  from  lia- 
bility for  the  money  committed  to  his 
custody.  The  officer  cannot  be  compelled 
to  receive  any  other,  nor  can  the  officer 
to  whom,  and  with  whom  he  must  account, 
receive  from  him  any  other  evidence  of 
the  proper  and  legal  disbursement  of 
the  public  money." 

To  the  same  effect,  see  Bull  v.  Zeigler,  54  S.  W.  (2d) 

283. 


This  question  was  thoroughly  settled  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Buchanan  v.  Alexander,  11 
L.  2d.  857,  wherein  the  Court  said: 


"Six  writs  of  attachment  were  issued 
by  a justice  of  the  peace  of  the  above 
County  of  Norfolk,  by  boarding-house 
keepers,  against  certain  seamen  of  the 
frigate  Constitution,  which  had  Just 
returned  from  a cruise.  The  writs  were 
laid  on  moneys  in  the  hands  of  the 
purser,  the  plaintiff  in  error,  due  to 
the  seamen  for  wages.  The  money  was 
afterwards  paid  to  the  seamen  by  the 
purser,  in  disregard  of  the  attachments, 
by  order  of  tho  Secretary  of  the  Navy. 

The  purser  admitted  before  tho  justice 
that  the  several  sums  attached  were  in 
his  hands  due  to  the  seamen,  but  con- 
tended he  was  not  amenable  to  the 
process.  The  justice  entered  judgments 
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against  him  on  the  attachments.  The 
cases  were  appealed  to  the  Superior 
Court  of  the  county,  which  affirmed 
the  judgments  of  the  Justice.  And  that 
being  the  highest  court  of  the  State 
which  can  exercise  Jurisdiction  in  the 
cases,  and  its  jud^ents  being  against 
a right  and  authority  set  up  under  a 
law  of  the  United  States,  may  be  revised 
in  this  court  by  a 7/rit  of  error. 

The  important  question  is,  whether  the 
money  in  the  hands  of  the  purser,  though 
due  to  the  seamen  for  wages,  ras  attach- 
able. A purser,  it  would  seem,  cannot, 
in  this  respect,  be  distinguished  from 
any  other  disbursing  agent  of  the  govern- 
ment. If  the  creditors  of  these  seamen 
may,  toy  process  of  attachment,  divert  the 
public  money  from  its  legitimate  and 
appropriate  object,  the  same  thing  may  be 
done  as  regards  the  pay  of  our  officers 
and  men  of  the  army  and  of  the  navy;  and 
also  in  every  other  case  where  the  DUblic 
funds  may  be  placed  in  the  hands  of  an  agent 
for  disbursement.  To  state  such  a prin- 
ciple is  to  refute  it.  To  government  can 
sanction  it.  At  all  times  it  would  be 
found  embarrassing,  and  under  some  circum- 
stances it  might  be  fatal  to  the  public 
service. 

The  funds  of  the  government  are  specifically 
appropriated  to  certain  national  objects, 
and  if  such  appropriations  may  be  diverted 
and  defeated  by  State  nrocess  or  otherwise, 
the  functions  of  the  government  may  be 
suspended.  So  long  as  money  remains  in  the 
hands  of  a disbursing  officer,  it  is  as  much 
the  money  of  the  United  states  as  if  it  had 
not  been  drawn  from  the  treasury.  Until 
paid  over  by  the  agent  of  the  government  to 
the  person  entitled  to  it,  the  fund  cannot, 
in  any  legal  sense,  be  considered  a part  of 
his  effects.  The  purser  is  not  the  debtor 
of  the  seamen. 

It  i3  not  doubted  that  cases  may  have 
arisen  in  which  the  government,  as  a matter 
of  policy  or  accommodation,  may  have  aided 
a creditor  of  one  who  received  money  for 
public  services;  but  this  cannot  have  been 
under  any  supposed  legal  liability,  as  no 
such  liability  attaches  to  the  government, 
or  to  its  disbursing  officers. 
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We  think  the  oueotion  in  this  case  is 
elear  of  doubt,  and  requires  no  further 
illustration. 

The  judgments  are  reversed  at  the  costs 
of  the  defendants,  and  the  causes  are 
remanded  to  the  State  Court,  wit> 
instructions  to  dismiss  the  attachments 
at  the  cost  of  the  appellees  in  that 
court." 


C0NCLU3I 0 ' 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  officers  of  the  United  States  having  money  in  their 
hands  to  which  certain  individuals  are  entitled,  are  not  liable 
to  the  creditors  of  those  individuals  in  the  process  of  garnishment. 


Respectfully  submitted. 


JOHN  7 

Assistant 


HOFFMAN,  Jr., 
Attorney  General. 


Approved : 


WW  re.  r^p.fcfc. 

Attorney  General 
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RECORDER  OF  DEEDS 
and 

CIRCUIT  CLERKS 


Recorder  of  deeds  snail  receive  the  sum  of 
bOf  for  affixing  seal  and  certificate  in 
every  instance.  Copies  of  petitions  furnished 
by  the  Circuit  Clerk  shall  entitle  said  Circuit 
Clerk  to  his  fees  despite  the  fact  copies  are 
furnished  by  plaintiff. 


I 


Y 


> 


November  15,  1S35 


honorable  a.  H.  hock 
circuit  Clerk  and  aecoroer 
Osage  county 
Linn,  Missouri 


ear  oir: 


This  will  acknowledge  receipt  of  your 
request  lor  an  opinion  which  reads  ae  folio* c: 


" kindly  inform  us  of  the  proper 
charge  for  the  Circuit  Clerk  and 
Recorder  of  Osage  County,  Missouri, 
to  make  for  certified  copies  of 
appointment  of  Special  Deputy  Finance 
Commissioner.  Which  appointment  is 
recorded  in  tne  County,  when  10  such 
certified  copies  are  ordered  at  one 
time  and  are  prepared  by  carbon  copy 
with  certificate  ana  teal  on  each  one, 
the  clerk  preparing  tne  copies  and  ex* 
ecuting  the  certificate  and  attaching 
seal. 

"Also  tne  proper  charge  for  certified 
copies  of  petition  in  civil  suits 
when  the  plaintiff  at  tne  time  of 
filing  tne  suit  furnishes  the  clerk 
with  a carbon  copy  of  the  petition  and 
the  cleric  merely  compares  a me,  executes 
certificate  and  a ffixes  seal. 
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"nlso  in  ca.se e Wi.ere  a sentence 
bt £ been  Imposed  In  h criminal 
case  and  parole  granted  cjqc  later 
parole  terminated  and  defendant 
sent  to  penitentiary,  bow  should 
tne  cleric  go  about  collecting  the 
fees  incident  to  tne  revoking  of 
tne  parole  and  woo  is  liable  for 
the  p&yftent  of  such  fees. 

“ilso  when  certified  copies  of 
pleading  or  juogment  are  requested 
by  tne  state  auditor  for  use  in 
checking  fee  bills,  who  should  pay 
for  these  certified  copies  and  how 
collected. 

"Tnese  matters  are  before  ue  at  this 
tike  and  we  will  appreciate  your 
assistance  ae  promptly  as  possible* H 


Tour  attention  is  directed  to  Section  11804, 

R*  h.  Mo*  1929,  relating  to  fees  of  recorders,  which 
provides  in  part  as  follows: 

«*•*•  poz  every  certificate 

and  seal 50." 

iron  the  wording  of  tne  above  part  of  the 
statute  the  Recorder  of  Leeds  shall  receive  for  his  ser- 
vices, the  sum  of  fifty  cents  (60£)  for  affixing  certi- 
ficate and  seal  in  every  instance. 

In  tne  instant  case,  tne  Circuit  Clerk,  wn*n 
acting  as  Recorder  of  Leeds  would  receive  Rive  Dollars 
(6. 00)  for  placing  tne  certificate  and  seal  upon  ten 
copies  of  tne  appointment 

lour  further  attention  is  directed  to  Section 
117bb , A*  ho.  1929,  relating  to  fees  of  Clerks  of  Cir- 
cuit Court,  wnlon  provides  in  part  as  follows: 
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»**♦*  jor  copies  of  record#  and 
papers,  lor  every  hundred  words..  .10 

"*•**  ircr  certificate  arid  seal...  .£>0" 

ir.  light  of  the  above  section  of  the  statute, 
it  ie  our  opinion  that  tne  Circuit  Cleric  is  entitled  to 
fees  for  copies  of  petitions  with  certificate  and  seal 
despite  the  fact  tne  copies  rere  furnished  by  plaintiff, 
as  above  set  forth  in  section  1176b,  supra,  (Stats  vs. 
Board  of  Police  JoKnissioners,  108  ho,  pp.  98). 

In  consideration  cf  tne  third  paragraph  of 
your  letter,  you  are  directed  to  Section  11787,  R.  no. 
1929,  relating  to  *es  of  clerks  of  criminal  courts.  It 
provides  in  pert  as  follows: 

Tor  every  order  ir>  a case  not 
herein  provided  for 16 

“Ko  fee  shall  be  charged  bv  any 
clerk  in  ?ny  criminal  caee  against 
tne  state  or  any  county,  unless  it 
is  expressly  allowed  in  this  sec- 
tion: ***•" 

In  the  case  of  .• tate  vs.  soard . the  Court,  at 
page  104,  said: 

*••••  an  officer  of  the  court  claim- 
ing fees  for  services  must  be  able 
to  put  his  finger  on  some  statute 
expressly  allowing  t e fee  he  claims, 
and  il  he  is  unable  to  do  so  ^e  is 
not  entitled  to  tne  fees.  *•***• 

In  tne  case  of  ntate  ex  rel.  v.  L rown . 14b  ho. 
loc.  cit.  406,  the  court  In  discussing  tne  matter  of  fee* 
due  a public  officer  said: 

“Tne  right  of  a public  officer  to 
fees  is  derived  froa  tne  statute. 
he  is  entitled  to  no  fees  for  ser- 
vices ne  a»fy  perform,  &s  such  offi- 
cer, unless  the  statute  gives  it. 
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when  ti  e statute  f*.iia  to  provide 
a lee  lor  services  ne  is  required 
to  perform  as  a public  officer,  ne 
Las  no  clai.  upon  tne  state  for 
compensation  fox  sued  services.* 

e axe  of  tne  opinion  tnat  since  tte  statute 
does  not  expressly  proviue  any  fee  respecting  your  tnlrd 
inquiry,  tnat  you  are  limited  t ^ tne  amount  provided  in 
making  an  order  snoalng  a revocation  of  t-  e parole  wherein 
tne  defendant  is  committed  to  tne  penitentiary , n^.ely  fif- 
teen cents  (lb#). 

e conclude,  in  ensver  to  your  fourtn  inquiry 
in  lignt  of  tne  above , tnat  inasmuch  as  tne  re  is  no  pro- 
vision for  tne  payments  of  fees  to  tne  Circuit  Clerk  by  tne 
state  Auditor  for  furnishing  certified  copies  of  pleadings 
or  juag&ents  tnat  tne  Circuit  clerk  is  not  entitled  to 
any  fees. 


eipectfully  submitted. 


KUc-biLL  C.  ST OSE 

assistant  i ttorney  General. 


A PhuVkD: 


JOHN  W.  HOFFMAN,  Jr. 

(Acting)  Attorney  General 

Ro»:af j 


OLD  «.GE  PENSIONS:  There  is  no  le;->al  duty  on  child  to  support 
parents  under  clause  in  Section  6 of  A.ct  "has  no  child  or  other 
person  responsible  under  the  law  of  this  state  and  found  by  the 
state  board  or  by  the  county  board  able  to  support  him." 


June  84,  1935, 


Honorable  Bay  Kabee, 
Senator  4th  District, 
Unionville,  Lissouri. 


Dear  senator: 


This  department  is  in  receipt  of  your  letter 
of  June  18  wherein  you  make  an  inquiry  regarding  a situation 
which  has  arisen  under  oenate  Bill  No.  7,  same  being  the  Old 
Age  Assistance  ^et.  Your  letter  is  as  follows: 

"You  will  note  that  on  page  3 and 
4 of  C.S.S.B.  7,  which  is  the  Old 
Age  Assistance  ^ct  of  the  58th 
General  Assembly,  there  appears  the 
following  language: 

Lines  14,  15  and  16:  ’and 
has  no  child  or  other  person 
resoonsible  under  the  law  of 
this  state,  and  found  by  the 
State  Board  or  by  the  County 
Board  able  to  support  him. ' 

"I  am  at  loss  to  know  Just  how  to  inter- 
net these  lines.  I do  not  recall  any 
law  which  compels  a child  to  siipport  a 
parent. 

"We  have  several  cases  here  of  an  aged 
mother  whose  solo  means  of  support  has 
been  a son  who  is  on  relief,  and  scarcely 
able  to  support  himself.  If  the  law 
contemplates  the  boy  spending  all  his 
earnings  keeping  the  parent,  it  appears 
that  the  law  will  fall  short  of  accom- 
plishing its  aim.  I have  in  mind  a case 
of  two  very  old  people  who  have  an 
unmarried  son  doing  some  work  for  the 
Btate  Highway.  If  the  burden  of  keeping 
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the  parents  Is  to  continue  on  this 
boy,  It  Is  apparent  that  he  will 
never  be  able  to  get  ahead  and 
establish  a home  for  himself. 

"It  seems  to  me  that  If  the  Inter- 
pretation of  this  language  Is  to 
be  left  to  these  various  county 
boards,  we  are  going  to  run  Into 
difficulty;  several  deserving  will 
go  without,  while  several  undeserv- 
ing will  be  plaeed  on  the  rolls. 

I would  appreciate  your  thought 
about  this,  in  order  that  I might 
advise  our  looal  board  as  well  as 
county  board.'1 


knowing  that  you  are  familiar  with  the  provisions  of 
the  Act,  we  shall  confine  this  opinion  to  the  one  question 
contained  In  your  letter,  i.e.,  the  obligation  of  a child  to 
support  Its  parents. 

Section  6 of  the  Old  Age  Assistance  Act  provides  as 
follows : 


"Old  age  assistance  may  be  granted 
only  to  an  applicant  who  has 
attained  the  age  of  70  years  or 
upwards,  Is  incapecitated  from 
earning  a livelihood  and  Is  with- 
out adequate  means  of  support,  is 
a citizen  of  the  United  states,  has 
resided  in  the  .state  for  5 years 
or  more  within  the  S years  immedi- 
ately preceding  application  for 
assistance  and  for  the  one  year 
next  preceding  the  date  of  applica- 
tion for  assistance  (absence  in  the 
service  of  the  Htate  or  of  the 
United  States  shall  not  be  deemed 
to  interrupt  residence  in  the  state 
if  domicile  be  not  acquired  outside 
of  the  state),  is  not  at  the  date 
of  making  application  or  of  receiv- 
ing aid  an  inmate  of  any  prison, 
Jail,  insane  asylum,  or  any  other 
public  reform  or  correctional 
institution,  and  has  no  child  or 
other  person  responsible  under  the 
law  of  this  state  and  found  by  the 
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state  board  or  by  the  county 
board  able  to  support  him.” 


Let  us  assume,  for  the  sake  of  argument,  that  an  appli- 
cant for  an  old  age  pension  possesses  all  the  qualifications 
entitling  him  to  the  same  with  the  exception  of  "has  no  child 
or  other  person  responsible  under  the  law  of  this  state  and 
found  by  the  state  board  or  the  county  board  able  to  support 
him."  Vhat,  If  any,  legal  effect  does  this  have  towards  pre- 
venting such  an  applicant  from  receiving  the  pension? 

’.Ve  cannot  discern  what  was  in  the  minds  of  the  legislators 
when  this  provision  was  placed  In  the  Act  unless  it  was  that  the 
Legislature  was  Intending  to  invoke  the  moral  law*  that  children 
of  aged  parents  who  are  without  support,  should,  due  to  the  love 
and  affection  justly  due  parents,  support  them  rather  than  deny 
the  aoi^al  responsibility  and  permit  them  to  become  more  or  less 
state  oharges.  however,  disregarding  the  moral  feature,  we  are 
confronted  with  this  question:  Can  a son  or  daughter  be 
compelled  legally  to  support  his  or  her  parents?  And  this  is 
the  interpretation  we  place  on  the  words  "no  child  or  other 
person  responsible  under  the  law  of  this  state". 

In  the  case  of  McCullough  v.  Powell  Lumber  Company,  205 
Mo.  App.  15,  the  Court  in  passing  on  this  question,  said 
(l.c.  26-27): 


"Plaintiff  alleges  that  the  de- 
ceased for  a long  time  prior  to 
his  death  contributed  his  earning 
to  his  mother,  father,  brothers 
and  sisters,  and  that  such  contri- 
bution was  necessary  for  their 
support  and  maintenance.  The  test 
in  view  of  the  facts  of  the  Instant 
case  is:  "/ere  the  persons  named  in 
the  petition  as  the  beneficiaries, 
so  far  as  concerns  the  question 
of  damages,  pecuniarily  injured  by 
the  death  of  the  deceased,  or  would 
they  have  pecuniarily  benefited  by 
the  continuing  life  of  deceased? 

If  these  beneficiaries  were  pecuniarily 
injured  by  the  death  of  the  deceased, 
then  plaintiff  may  maintain  this 
cause  of  action,  otherwise  he  cannot* 
Recovery  will  not  be  sustained  for 
the  death  of  an  adult  where  there 
is  no  evidence  that  the  beneficiary 
was  receiving  any  pecuniary  benefits 
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from  the  deceased  at  the  time  of 
his  death.  Dependency  as  used  in 
cases  falling  under  our  damage  act 
means  dependency  in  fact,  and  not 
necessarily  a strict  legal  dependency 
making  the  deceased  legally  liable 
to  furnish  support.  (6  Thompson  on 
Negligence,  sec.  7049;  Bowerman  v. 
Lackawanna  Mining  Company,  98  Lo. 

*pp.  308,  71  3*T,  1062).  The  fact 
of  pecuniary  benefit  does  not  require 
definite  and  exact  proof,  but  wherever 
there  exists  a reasonable  probability 
of  pecuniary  benefit  to  one  from  the 
continuing  life  of  another,  however, 
arising,  the  untimely  extinction  of 
that  life  raises  a presumption  of 
pecuniary  Injury.  (6  Thompson  on 
Negligence,  sec.  7050;  McKay  v.  New 
England  Dredging  Company,  43  *tl. 

(Mo.)  29;  Baltimore  Railroad  Company 
▼.  State,  63  Md.  135). 

"It  is  held  in  Barth  v.  Railway 
Company,  142  Mo.  l.c.  559,  44  S.tf. 

778,  that  the  phrase  ’necessary 
injury’  in  our  statute  is  broad  enough 
to  include  any  damages  which  may  be 
estimated  according  to  a pecuniary 
standard  whether  present,  prospective 
or  proximate.  3/e  realize  that  the 
facts  in  the  case  at  bar,  relative 
to  damages  that  plaintiff  may  recover, 
render  uncertain  and  somewhat  vague 
the  measure  by  which  to  determine  the 
amount  of  such  recovery.  This  is 
not  like  a case  where  a parent  is 
suing  for  the  death  of  a minor  child, 
or  husband  for  wife,  or  the  wife  or 
the  husband,  where  it  is  always  possible 
to  have  some  definite  standard  by 
which  damages  may  be  estimated.  The 
deceased  was  under  no  legal  obligation 
to  support  his  father  and  mother, 
brothers  and  sisters,  and  therefore 
neither  of  them  had  any  legal  claim 
upon  him  for  support,  and  his  contri- 
bution to  tholr  support  and  maintenance 
was  at  the  time  of  his  death  wholly 
voluntary.  But  the  fact  is,  according 
to  the  record,  that  deceased  had  been 
contributing  to  their  support  and  was 
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so  doing  at  the  time  of  his 
death,  and  as  held  in  Bowerman 
v.  Lacka-anna,  supra,  it  is  not 
necessary  that  there  be  a legal 
dependency  making  the  deceased 
liable  to  furnish  support  for  the 
beneficiaries  in  order  to  establish 
the  pecuniary  injury.  In  discussing 
the  question  of  pecuniary  injury 
or  damages  in  a case  under  the 
damage  act,  iJLlison,  J. , fob  the 
Kansas  City  Court  of  Appeals  in 
Hickman  v.  Missouri  Pacific  Railway 
Company,  22  Mo.  App.  l.c.  350,  says: 

* If  a child,  over  the  age  of  twenty- 
one  years  at  the  time  he  may  be 
killed  by  negligence,  is  actually, 
at  that  time,  engaged  in  the  service 
of  his  parents  as  a member  of  the 
family,  a different  question  would 
be  presented.  It  was  said  in  North 
Pennsylvania  Railway  Company  v. 
i irk,  90  Pa.  „t.  15,  that  "if  there 
be  reasonable  expectation  of  pecuniary 
advantage  from  a person  beering  the 
family  relation,  the  destruction  of 
such  expectation  by  negligence 
occasioning  the  death  of  the  party  from 
whom  it  arose  will  sustain  the  action. * 
The  son  in  that  case  was  twenty-eight 
years  old  and  was,  at  the  time  of 
Ids  injury,  engaged  in  the  service 
of  his  father,  without  compensation, 
ouch  question,  however,  is  not  presented 
in  the  present  case.*" 


This  question  is  again  discussed  in  the  case  of  Falls  v 
Jones,  107  Mo.  .app.  357,  l.c*  361: 

"The  common  rule  derivable  from  the 
authorities  in  general  and  recognized 
by  the  decisions  of  this  otate,  may 
be  stated  to  be  that  when  a parent 
resides  in  the  household  or  family  of 
a child,  the  presumption  prevails  that 
no  payment  is  expected  for  services 
rendered  or  support  by  such  child. 

This,  however,  is  not  a conclusive 
inference,  bat  may  be  overcome  by 
evidence  of  an  express  agreement  to  pay. 
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or  by  Implication  from  such  facts 
and  circumstances  as  satisfactorily 
establish,  that  the  parent  expected 
to  pay  and  the  child  to  charge  the 
reasonable  value  of  such  services 
or  maintenance.  In  absence  of  such 
agreement,  expressly  had  or  reason- 
ably implied  from  the  attending 
facts  and  conditions,  the  legal 
inference  arises  that  the  services 
performed,  or  the  maintenance  afforded, 
were  gratuitous  and  in  natural  re- 
sponse to  the  promptings  of  filial 
affection  and  duty.  Lawrence  v. 

Bailey,  84  Mo.  App.  107;  Rarhart, 

^dmr.,  v.  Dletrlck,  118  Mo.  l.c.  431; 
Kostuba  v.  Ml tier,  137  Mo.  l.c.  175; 
Penter  v.  Roberts,  51  Mo.  *pp.  222; 
Louder  v.  Hart,  52  Mo.  App.  376. 

There  was  evidence,  the  weight  of 
which  was  for  the  Jury,  from  which  an 
obligation  to  reimburse  the  claimant 
for  the  support  of  the  deceased  might 
be  inferred,  sufficient  to  sustain  the 
verdict  in  that  regard." 


At  common  law  a child  was  not  bound  to  support  its  par- 
ents and  no  promise  on  the  part  of  a child  to  support  or  maintain 
its  parents  was  implied  from  the  mere  existence  of  the  relation. 
This  remains  the  law  of  every  state  except  wherein  statutes 
have  been  enacted  imposing  on  children  the  duty  to  support 
indigent  parents. 

We  are  loathe  to  convict  the  Legislature  of  including  in 
the  *ct  a vain,  useless  and  idle  provision  and  one  which  would 
have  no  force  or  effect;  therefore,  we  shall  pursue  the  question 
bearing  in  mind  that  there  may  be  exceptions  to  the  general  rule 
that  children  are  not  liable  for  the  support  of  their  parents. 

Jection  5 of  the  Act  is  as  follows: 

"The  amount  of  assistance  shall 
be  fixed  with  due  regard  to  the 
conditions  in  each  case,  but  in  no 
case  shall  it  be  an  amount  which, 
when  added  to  the  income  of  the 
applicant  from  all  other  sources, 
shall  exceed  a total  of  ^30.00 
per  month.  In  calculating  the 
income  of  the  applicant,  earnings 
of  the  applicant  which  do  not  exceed 
$150.00  in  any  calendar  year  shall 
not  be  considered." 
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By  the  terms  of  Section  10  it  is  the  duty  of  the 
County  Board  to  make  Investigation  of  the  facts  surrounding 
each  application.  3e  are  therefore  of  the  opinion  that  the 
qualification  or  disqualification  in  question  will  be  con- 
sidered by  the  county  board  in  making  its  recommendations. 

V?e  shall  next  consider  what,  if  any,  relation  there  la, 
Insofar  as  support  of  parents  is  concerned,  between  minor 
children  and  their  parents.  Section  375,  R.6.  Mo.  1929  is  as 
follows: 


"In  all  cases  not  otherwise 
provided  for  by  law,  the  father 
and  mother,  with  equal  powers, 
rights  and  duties,  while  living, 
and  in  case  of  the  death  of  either 
parent,  the  survivor,  or  when 
there  shall  be  no  lawful  father, 
then  the  mother,  if  living,  shall 
be  the  natural  guardian  and  curator 
of  their  children,  and  have  the 
custody  and  care  of  their  persons, 
education  and  estates;  and  when  such 
estate  is  not  derived  from  the 
parents  acting  as  guardian  and 
curator,  such  parents  shall  give 
security  and  account  as  other 
guardians  and  curators,  and  if  such 
parents  shall  refuse  or  neglect  to 
give  such  bond  the  probate  court, 
or  Judge  in  vacation,  shall  appoint 
seme  competent  person  as  curator 
to  take  charge  of  and  manage  such 
property.  The  parents  of  such 
minor  child  or  children  acting  as 
suoh  natural  guardian  and  curator 
shall  be  entitled  to  receive  and 
collect  the  earnings  of  suoh  minors, 
until  they  reach  their  majority,  and 
be  liable  for  their  support  to  the 
extent  of  such  earnings:  Provided, 
that  this  law  shall  not  be  so  construed 
as  to  exempt  the  father  of  such 
minors  from  liability  for  the  support 
of  hi3  children. " 

Another  section  bearing  on  the  earnings  from  services 
of  minor  children  is  Section  1362,  R.S.  Mo.  1929,  which  provides 
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"The  father  and  mother  living  apart 
are  entitled  to  an  adjudication  of 
the  circuit  court  as  to  their  powers, 
rights  and  duties  in  respect  to  the 
custody  and  control  and  the  services 
and  earnings  and  management  of  the 
property  of  their  unmarried  minor 
children  without  any  preference  as 
between  the  said  father  and  mother, 
and  neither  the  father  nor  the  mother 
has  any  right  paramount  to  that  of 
the  other  in  respect  to  the  custody 
and  control  or  the  services  and  earn- 
ings or  of  the  management  of  the 
property  of  their  said  unmarried 
minor  children,  pending  such  adjudi- 
cation the  father  or  mother  who 
actually  has  the  custody  and  control 
of  said  unmarried  minor  children 
shall  have  the  sole  right  to  the 
custody  and  control  and  to  the  services 
and  earnings  and  to  the  management  of 
the  property  of  said  unmarried  minor 
children. " 

further  section  relating  to  this  question  is  dectlon 
2993,  L'o.  1929,  rhich  provides: 

"duch  married  women,  during  the 
period  her  husband  shall  fall  to 
provide  for  her  support,  as  stated 
in  section  2969,  shall  be  entitled  to 
the  proceeds  of  the  earnings  of  her 
minor  children;  and  the  same  shall 
be  under  her  sole  control  and  shall 
not  be  liable  in  any  manner  for  his 
debts." 


CQhC.l,UJIGN 


It  is  the  opinion  of  this  department  that  there  is  no 
legal  obligation  on  a son  or  daughter  over  the  age  of  twenty-one 
years  to  support  his  or  her  parents,  there  being  no  statute  in  liis- 
sourl  which  imposes  such  an  obligation.  However,  a son  or  daughter 
may  become  obligated  by  contract  or  agreement  to  support  his  or  her 
parents. 

In  the  case  of  minor  children  supporting  their  parents, 
while  the  statutes  referred  to  here  entitle  the  parents  to  the  earn 
ings  of  minor  children,  yet  It  is  not  mandatory  on  parents  to 
exercise  their  rights  by  claiaing  the  earnings  of  their  children. 
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The  County  Old  Age  insistence  Board  appears  to  have 
discretionary  powers  in  making  recommendations  for  pensions. 
Therefore,  we  are  of  the  opinion  that  where  parents  are 
entitled  to  the  earnings  of  their  minor  children,  or  where 
parents  are  the  natural  guardians  and  curators  of  children 
who  hare  property,  and  the  parents  derive  their  living  from 
the  property  of  their  children,  such  elements  may  be  taken 
into  consideration  by  the  County  Old  ^ge  Assistance  Board 
in  determining  whether  or  not  old  age  persona  may  secure  the 
benefits  of  the  Act, 


Respectfully  submitted, 


0LLIVL.R  W.  KGLAN, 
assistant  attorney  General 


APPROVED: 


Tom-..  Ecm-j.,  Jr., 

(Acting)  Attorney  General 


CORPORATIONS  - Stockholders  may,  by  proxy,  waive  notice 

of  meeting* 


Honorable  Russell  Maloney 
Corporation  Canals  a loner 
ecretnry  of  3tatevs  Office 
Jefferson  City,  Missouri 


Dear  Sir* 


We  have  your  request  of  August  8, 

1955  for  an  opinion,  which  la  as  follows: 

"enclosed  find  amendment  farwrrded 
this  office  for  the  purpose  of  ex- 
tending corporate  existence  pnd 
purporting  to  be  drawn  In  accord- 
ance with  the  provisions  of  action 
1,  page  297,  L>  wa  of  llsao'rl,  1951, 
pertaining  to  the  method  of  extend- 
ing r'orpor»'to  existence* 

"Section  1 provides  In  pert  ns  fol- 
lows: * In  case  such  amendment  In 

dupllor te  Is  signed,  acknowledged 
and  sworn  to  by  ell  the  stockholders, 
the  notice  of  such  meeting  may  be 
waived*  * 

"The  within  amendment  purports  to 
be  allied  by  seven  of  the  stock 
holders  end  one  W*  .aimer  Clarkson, 
a stockholder,  purporting  to  be  a 
proxy  representative  of  the  remain- 
ing shareholders* 

"Query:  Does  the  acknowledgement 

end  nfflcr  it  of  the  nroxy  holder 


1:2  - Honorable  Russell  Maloney 


comply  with  reference  to  the  above 
quoted  provision  of  Section  IT 

"The  opinion  of  your  department  in 
the  above  will  be  greatly  appreciated* " 


The  sole  and  only  question  raised  by  this 
request  Is  whether  stockholders  cm  waive  the  notice 
of  a meeting  at  which  they  were  represented  by  proxy* 
The  use  of  proxies  for  absent  stockholders  has  long 
beer,  recognised  as  a proper  tnema  of  stockholders 
voting  at  any  meeting  of  a corpornt  ion*  Stockholders 
who  so  p artloipete  at  a meeting  by  proxy  would  be 
estop  ed  to  1-  ter  challenge  the  validity  of  that 
meeting*  Such  doctrine  has  been  specifically  laid 
down  in  this  state*  In  Ret  Wathioson  Mfg.  Co*  (1907) 
12 2 Mo*  App*  437*  1*0*  444*  In  the  following  language 

"The  section  further  providos  that 
•at  least  two  weeks'  notice  of  the 
election  shall  be  published  in  some 
newspaper  printed  at  least  once  a 
week*  In  the  city  or  county  where 
the  corporation  Is  loorted,'  etc* 

No  such  notice  was  published  of  the 
election*  But  as  all  the  stock- 
holders were  present  at  the  meeting* 
in  car  non  or  by  proxy*  they  are  In 
no  position  to  take  advantage  of 
the  Irregularity  in  falling  to 
publish  the  notice  of  the  meeting* 

(Jones  v*  Hilton,  and  ftuahvllle 
Turnpike  Co**  7 Ind*  l*c*  548; 

Columbia  Nat*  bank  v*  Ma thaws*  85 
Fed*  l*c*  941;  Kenton  Furnace  Rail- 
road k Sfg.  Co*  v.  McAlpln*  5 Fed* 

737;  State  ex  rel*  v*  Cook*  178 
Mo.  189*  77  S.  W.  559.)" 


It  will  thus  appear  that  if  each  of  the 
stockholders  had  actual  notice  of  the  meeting  and 
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were  present,  they  would  be  estopped  to  raise  any 
question  ns  to  the  failure  to  give  the  statutory 
notice  prior  to  the  convening  of  the  corporation 
stockholders.  Ir.  this  cose,  stockholders  in  per- 
son and  by  proxy  at  the  meeting  would  have  the  same 
authority  to  waive  a notice  of  meeting. 

It  la,  therefore,  the  opinion  of  this 
office  that  nil  the  stockholders  present  in  person 
and  by  proxy  at  a meeting  may  waive  the  notice  of 
such  meeting. 


Yours  very  truly. 


e RAN  KLIN  » . Kt.  AGAR 

Asslstnnt  Attorney  General 


APrROVEl-l 


ftOY  McKI'f  iildk 
Attorr  ey  General 


FI  RiPE 


HON“PHOFIT  AS30CIATI01T:  Zntitlea  to  urcliaoe  or  umuiuracture  and 

furnish  electric  current  on  non-profit 
cooperative  plan. 


October  28,  1935. 


Honorable  am. sell  ..aloney, 
Corporation  Co  mirsioner, 
Capitol  liulluing, 
Jefferson  City,  kleeourl* 


FI  LED1 


i>eur  -»lr: 


<.e  are  in  receipt  of  your  letter  of  Cotober  10thv 
together  with  -rticles  of  ..ssoci&tlon,  therein  you  etote 
as  follows: 


"«e  have  Inquiry  as  to  whether  or  not 
a corporation  organized  under  article 
24,  Chapter  67,  revised  .it states  of 
hlssourl,  1929,  cnn  incorporate  to  use 
electricity  for  lighting  and  power  for 
the  ho.  .cs  and  farms  of  its  members  and 
as  a result  tske  advantage  of  The  Federal 
electrification  rTogram. 

"4e  herewith  submit  one  of  the  proposals 
submitted  to  thle  department.  You  will 
notice  that  the  seventh  clause  of  the 
•>rtioles  submitted  follows  the  statute, 
section  12678,  with  the  addition  of 
•yarming*  in  the  first  line,  of  ^ub-sec- 
tion  (a),  and  adding  *or  in  manufacturing, 
buying  and  furnishing  electric  energy  for 
power  and  light  to  operate  the  activities, 
machinery  and  equipment  of  its  members' 
?fter  the  word  *a  ai]  .out*  in  the  seventh 
line  of  86 id  -.ub-eectlon  (a)  , and  by  add" 
lng  the  words  'including  the  bull  ing, 
ownint  and  operating  electric  power  lines 
for  its  members  or  itself.  The  purchase 
or  manufacture  of  electric  current,  dis- 
tribution of  electric  ourrent  to  und  for 
its  members,  for  furnishing  power  and 


Honorub-o  Assail  Icney 
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light  for  the  purpose  of  operating  their 
farm  machinery  and  equipment , lighting 
their  farm  houses  end  homes  and  for  all 
other  necessary  activities  and  con- 
veniences in  the  operation  of  a farm  £nd 
farm  home  in  a modern,  scientific  and 
up  to  date  earner*  after  the  word 
•members*  in  the  fifth  line  of  sub- 
section (f)  of  said  section  12678. 

’*The  proponents  of  the  proposed  or*.  niza- 
tion  argue  that  they  always  have  had,  by 
implication,  unuor  the  present  law  and 
all  former  statutes  the  right  to  use  the 
ox  and  the  horse  for  power  and  the  pine 
knot  and  the  tallow  dip  for  lights,  and 
later  the  gasoline  end  oils  for  power  and 
the  coal  oil  for  lights.  They  claira  now 
that  under  the  present  law,  by  implication, 
they  are  entitled  to  the  use  of  ell  in- 
cidental means  of  po.  er  and  light  that  is 
necessary  to  conduct  a modern  and  up  to 
date  farta,  especially  when  the  article  of 
association  specifically  mention  such 
powers  end  rights. 

"All  of  this,  especially  in  the  view  of 
the  provisions  of  Sub-section  (f)  of  said 
Section  12678  which  provides  *and  in 
ad  itlon  to  exercise  and  possess  all  powers, 
rights  end  privileges  necessary  or  incidental 
to  the  purposes  for  which  the  association  is 
organized  or  to  the  activities  in  whieh  it 
is  engaged  or  any  other  rights,  powers  and  . 
privileges  granted  by  the  laws  of  this  state 
to  the  ordinary  corporations,  except  such 
as  are  inconsistent  with  the  express  provi- 
sions of  this  article*,  which  seems  to  take 
care  of  all  implied  and  incidental  powers 
and  purposes. 

" .e  are  cited  to  the  care  of  dtate  v.  Long- 
tfell  Lumber  Co.,  12  S,f»  (2)  64  as  a 
precedent  & nd  sample  of  the  holding  of  the 

courts  of  this  state  in  their  liberal 
construction  of  incidental  and  Implied 

powers • 


Honorable  .kuasdi  ...dcnoy 


19u5. 


be  ober  ~6, 


H e respectfully  submit  these  articles 
nd  atk  that,  if  nd  when  they  are  pro- 
perly executed  t e corporation  will  be 
entitled  to  engage  in  all  of  the  activi- 
ties therein  provided  and  especially 
those  of  purchasing  or  manufacturing 
end  furnishing  electric  current  for  Its 
use  a'd  the  ure  of  Its  members  on  the 
non-profit  cooperative  plan." 


Sub-sections  (e)  and  (f)  of 
Section  12678 , a.  S.  *~o. 

1929: 

"(a)  To  engage  in  any  ac- 
tivity in  connection  with  the 
marketing*  selling,  preserv- 
ing, harvesting,  drying, 
processing,  manufacturing, 
cuanin^,  packing,  grading, 
storing,  handling  or  utilixa- 
tion  of  any  agricultural  pro- 
ducts produced  or  delivered  to 
it  by  its  meuibera;  or  the  janu- 
fuct uring  or  marketing  of  the 
by-products  thereof;  or  any 
activity  in  connection  with 
the  purchase,  hiring  or  use  by 
its  members  of  supplies,  machin- 
ery or  equipment;  or  in  the 
financing  of  any  such  activities; 
or  in  any  one  or  more  of  the 
activities  specified  In  this  sec- 
tion. No  association,  however, 
shall  handle  the  agricultural 
produote  of  any  non-member. 


"(f)  To  do  each  and  everything 
necessary,  suitable  or  proper 
for  the  accomplishment  of  any 
one  of  the  purposes  or  the  at- 
tainment of  any  one  or  more  of 
the  objects  herein  enumerated; 


Proposed  Mon-profit  .ssocla- 
tion  under  section  12676,  K.  &• 
ko.  1929: 

"(a)  To  engage  in  :aruin. . and 
in  any  activity  in  connection 
with  the  :^arketln(,,  selling, 
preserving,  harvesting,  drying, 
processing,  manufacturing,  can- 
ning, packing,  grading,  storing, 
handling  or  utilization  of  any 
agricultural  products  produced 
or  delivered  to  it  by  its  mem- 
bers; or  the  manufacturing  or 
marketing  of  the  by-products 
thereof;  or  in  any  activity  in 
connection  with  the  purchase, 
hiring  or  use  by  its  members  of 
supplies,  machinery  or  equip- 
ment ; o£  l_i  Manufacturlm  . buying 
furnlihltg  electric  enerrj 
P-r  lower  and  light  to~ operate 
the  aoiivltiea.  machinery  and 
e q ul nnen t o t i t e uoriberel  or  in 
TTefTnencTng of  ony  suob  activi- 
tiea;  or  In  any  one  or  -ore  of 
te  activities  herein  specified. 

(f)  To  do  each  and  every  thing 
necessary,  suitable  or  proper 
for  the  accomplishment  of  any 
one  of  the  purposes  or  the  at- 
tainment of  any  one  or  rsore  of 
the  objects  herein  enumerated; 
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or  conducive  to  or  oxpedlent 
for  the  Interest  or  benefit  of 
the  association;  to  contract  t*c~ 
cordially;  nd  in  addition  to 
exercise  a\d  noeaens  all  powers 
rights  end  privileges  necessary 
or  incidental  to  the  purposes 
for  -dilch  the  association  le 
organized  or  to  the  activities 
In  which  It  is  enttiged  or  any 
other  rights,  powers  end  privi- 
leges granted  by  the  lews  of 
this  state  to  ordinary  corpora- 
tions, except  such  as  are  in- 
consistent with  the  express 
provisions  of  this  article.*’ 


or  conducive  to  or  expedient 
for  the  interest  or  benefit  of 
t .e  ossocietio 


other necessary  a 
conveniences  in 
o.  '‘err,  and  Terri  | 
r cli-nt  lffi[ 
to  contract  acoor 


OOSSSOS 


addition  to  exercise 
all  powers,  rlghte,  and  ri vlloges 
necossnry  or  incidental  to  the 
purposes  for  rhich  this  associa- 
tion 1s  organized  or  to  the 
activitiee  in  which  it  is  engaged, 
or  in  any  other  rlghta,  powers  end 
privileges  granted  by  the  lawe  of 
this  st  ite  to  ordinary  corpora- 
tions." 


The  question  presented  is  whet,  or  a non-profit  coopera- 
tive association  organized  under  rticle  £4,  Chapter  67,  of  the 
neviced  ^tututea  of  ^.Isoouri,  19L9,  nd  hrvin;  the  powers  granted 
it  by  ..ectijn  1P676,  bUpr-  , is  entitled  to  purchase  or  unnuf&cture 
and  furnish  electric  current  for  Its  use  t nd  the  use  of  its 
aeobers. 


In  the  c:  ee  of  otelnw.  y v.  telnwny  A one,  4.  . . • 

710,  1.  c.  TB0|  the  court  in  holding  that  it  war  not  ultra  vires 
for  a a nufacturlng  corporation  to  purchare  « large  tract  of 
land  Tor  the  nurpose  of  erecting  thereon  factories  snd  residences 
for  lta  eaiployeos,  «nd  to  contribute  towards  the  establishment 
there  of  n ohurch,  a school,  r free  library,  "nd  r '“re©  bath  for 
its  employees,  en id: 


Honorable  huseell  Laloney 
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"If  that  act  lo  one  which  le  lawful  In 
Itself,  end  not  otherwise  prohibited, 
la  done  for  tho  purpose  of  oervine 
corporate  ends,  and  Is  reasonably 
tributary  to  the  promotion  of  those 
ends,  In  a substantial,  end  not  In  a 
remote  and  fanciful,  sense,  it  any  be 
fairly  considered  within  charter  powers, 
ihe  field  of  corporate  action  In  reepeot 
to  the  exercise  of  Incidental  powers  le 
thuo,  1 thln'c,  an  expanding  one.  as 
Industrial  conditions  change,  business 
■ethods  mutt  change  with  them, and  acts 
become  permissible  which  nt  an  earlier 
period  would  not  hrvu  been  considered 
to  be  within  corporate  power." 

The  use  of  electricity  for  lighting  md  povrer  f->r  the 
hoi.ee  and  ferae  of  »*>;.:b ere  of  the  aerocletion  le  serving  rnd 
promoting  corporate  ends  and  cannot  by  r.ny  rt retch  of  the 
Imagination  be  said  to  be  rorrote  end  fanciful.  Electricity  la 
Jurt  ae  esaentlal  today  In  the  operation  of  a nodam  f am  ae 
the  ox  and  the  horse  were  in  a fomer  day. 

In  tho  ceae  of  . eople  v.  Orange  County  larr-era*  end 
i^erchnnta*  ..seociotlon,  £04  foe.  073,  1.  c.  874,  a non-profit 
association  was  or(  anlsed  for  the  purposes,  aa  stated  In  lte 
articles  of  association,  to  establish  a faraerr',  fruit  growers 
merchants',  end  business  men's  Improvement , Information,  and 
publicity  bureau  and  society  for  tho  benefit  and  mutual  Im- 
provement of  the  members  of  the  association,  and  to  facilitate 
the  exchan  c jf  information,  ndvloes,  ldeai . crops,  weather 
and  financial  roportc,  rnd  other  cootaunlcation  among  lte  raembare 
The  court  In  holding  that  a telephone  system  for  the  convenience 
of  Its  members  only  was  a mere  Incident  to  the  carrying  into 
effect  of  the  purposes  of  the  association,  tal  that  it  did  not 
itself  become  e telephone  corporation,  eeid: 

a mere  Incident  to  the  carrying 
into  effect  of  such  purposes  the 
defendant  has  undertaken  to  install  e 
telephone  service  for  tho  use  of  Its 
members  only  and  not  for  general  puLllo 
use  or  service  * * • It  could  not  be 

acid  that  by  the  installation  of  euoh 
a system  as  an  Incident  to  the  diversified 


honorable  ..uasell  ...,1c  nay 


-0 


etc tor  L6#  1033. 


bualneea,  the  owners  of  the  establish- 
ment, v-hether  corporate  or  not,  bud 
one  Into  the  telephone  business.  * * 

The  -ieeourl  up  e .©  Court  In  the  cr.ee  of  . rate  ox  Inf* 
Gentry  v*  Lone*  ell  i-unber  Co.,  IP  S.  X.  ( d)  64,  held  thet  e 
corporation  c acted  for  the  business  of  lumber  nanufr, during 
under  the  statute  providing  for  the  organization  of  aanufactur* 
lag  end  buelneee  corporations,  had  the  lnplied  power,  among 
other  thlnt©.  to  purchase  and  dovelo.  a to*n  site  and  provide 
living  facilities  suitable  for  the  needs  of  its  employ- ee  by 
building  end  selling  or  renting  hordes,  to  build  a:.d  operate  a 
hotel  near  the  alto  of  operations,  to  spend  noney  In  advertis- 
ing. and  to  ^ubllah  u .ov.spapar*  The  court  In  discussing  the 
Implied  powers  of  a corporation  states  ns  follows: 

*"it  la  t Iso  well  ot  this  point  to 
oonsldar  the  rule  applicable  to  Implied 
powers*  Little  difficulty  will  be  en- 
countered In  asoertelnlnc.  whether  a given 
activity  lo  within  the  express  chrrter 
powers,  once  the  language  of  the  charter 
la  known,  but  a much  ..ore  difficult 
problem  Is  presented  when  it  become 
necessary  to  determine  whether  a given 
activity  la  within  the  Implied  corporate 
powers.  The  applicable  rule  appears  to 
ba  well  settled  and  was  tersely  end 
accurately  atrted  by  al:er,  J*,  a pea  Icing 
for  the  court  In  bnne  In  the  esse  of 
st^te  ax  inf.  v*  issourl  thistle  Club 
et  cl.,  rdl  lo.  576 , loc,  cit.  390,  170 

«/.  004 , 000  (L.R.4.  1915C,  fi76,  n . Cao. 
1016 J,  6B1),  as  follows t 

"•"drilled  powers)  are  defined  to  be  those 
possessed  by  c corporation  not  indispensably 
nececsary  to  cerry  Into  effect  others  ex- 
pressly grt  nted,  and  oonprlse  all  that  nre 
appropriate,  convenient  and  suitable  for 
t at  purpose.  Including  as  an  Incidental 
right,  a reasonable  choice  of  the  means  to 
bo  employed  In  putting  Into  practical  affect 
this  class  of  powers."' 

"'The  et- xe  wae  again  stated  in  the  fairly 
reoent  case  of  ■ rate  ex  rel.  v.  bank, 

207  ~o.  397,  C49  J.  *.  619,  loc.  clt.  6XE, 
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30  *.  1.  ...  91  fl: 

"*  toted  another  any,  "a  power  If  implied 
when  reuBonrthly  necossary  to  enable  the 
corporation  to  accomplish  the  objects  of 
Its  croutlon,  " provided  always,  of  course, 
that  those  objects  ere  such  as  ere 
recot ni zed  aid  permitted  by  the  charter 
fronting  power.  . urther  .aro,  any  particu- 
lar act,  to  be  Justified  under  Implied 
power , uust  bo  "directly  end  Immediately 
appropriate  to  the  execution  of  the 
specific  powers  granted  by  the  charter 
and  not  be<  r a alight  or  remote  relation 
to  the;-.'*  Z iletcber  Cyc.  dorp.  p;  . 17G6 
rad  1770,  pars.  793  and  795. 

’•* <hile,  us  above  stated,  little  diffi- 
culty Is.  aet  In  ascertaining  tho  rule,  e 
difficult  problem  often  presents  ltaeif 
la  applying  the  rule.  In  this  behalf  it 
has  been  very  appropriately  said:  "The 
rules  1 id  dovn  love  ac  to  Implied  po*  ere 
ore  well  oe t led  and  are,  at  the  present 
(L.y,  not  even  quest ionod  by  courts  or 
writer  . he  difficulty  coues  In  apply- 
ing the  rules.  It  1#  easy  to  say  that  a 
power  Is  implied  if  it  Is  ’reasonably 
neoobsary'  to  the  exercise  of  express 
powers,  but  there  is  no  teat  to  decide 
hether  a purtlcul  r act,  done  by  a 
prrtlc  corporation,  under  particular 
circunrtancea,  la  ’reasonably  necessary.* 

Of  course,  L\nny  acts  are  clearly  on  one 
side  of  the  line  or  the  other.  But  there 
are  oany  close  to  the  d'vldlng  line,  which 
occasions  nore  or  less  confusion  In  the 
decisions.  The  result  lo  the  rule  that 
whether  on  ' ct  corvee  within  the  Implied 
powers  of  p.  corporation  ’raust  be  determined 
In  eaoh  case  froa  all  its  ’'acts  nnd  etreure- 
etnees,'  In  an  early  • aveechusetts  case 
Chief  Justice  i haw  said:  'The  extent  end 
limits  of  these  Implied  duties  and  powers, 
in  tho  absence  of  positive  provision  In 
the  legislative  act  by  which  t a power  la 
granted,  can  only  be  determined  by  con- 
sidering what  is  reasonable  In  each  case.' 


Honorable  nucaell  ^uloney  -t-  October  26,  19d5. 


'The  authority  of  & corporation  to 
perform  r particular  act  !s  always 
dependent  to  n very  considerable 
extent  upon  the  facts  end  clrcaa- 
stances  existing  t the  tlire  when  It 
Is  proposed  to  perform  the  net.* 

•Except lonhl  cireurastonces  or  extra- 
ordinary conditions  nry  make  neces- 
sary to  t'  e proper  prosecution  of  the 
burl  ass  of  * corporation  that  it  shell 
be  accorded  implied  power  to  perform 
acts  beyond  its  express  power,  and 
which,  except  for  the  prevailing  condi- 
tions, would  be  wholly  unwarranted."* 

S Fletcher  Cyc.  Cor;».  1770,  per.  008, 
end  many  c^tee  therein  cited.  *■ 


The  Long-La 11  lumber  Coup any  case,  supra,  is  in 
line  with  the  courts  of  other  Jurisdictions  which  ere  in  feir 
agreement  as  to  the  general  nature  end  extent  cf  the  implied 
or  incidental  powers  of  ..  corporation.  They  all  Indorse  the 
proposition  that  a corporation  has  authority  to  do  what  will 
legitimately  tend  to  effectuate  its  express  purposes  and 
objects;  that  it  may  ordinarily  do  all  the  things  that  are 
convenient,  suitable,  or  necessary  to  enable  it  to  fully  per- 
for:,  the  unuert . icin0  designated  in  its  charter  rnd  which 
generally  and  customarily  attend  the  buulueet?  for  which  it 
was  grant ed. 

In  view  of  the  liberal  poeition  taken  by  the  coiurts 
as  to  the  ceaen.1  nature  and  extent  of  implied  and  incidental 
powers  of  a corporation,  and  the  general  recognition  of  the 
widespread  use-  of  electricity  te  an  abrolutc  necessity  to 
the  scientific  oonuuct  of  modern  business  end  Industry,  in 
which  farms  may  be  include-,  together  with  the  broad  authority 
of  sub-section  (f)  of  ^action  1267e,  eupre  , conferring  oil 
implied  and  incidental  powers  to  the  urposea  for  which  the 
association  is  organized  and  the  activities  In  which  it  is 
engaged,  we  ore  f the  opinion  that  If  end  when  the  enclosed 
art  idea  are  properly  executed,  the  corporation  will  be 
entitled  to  engage  in  all  of  the  activities  therein  provided, 
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and  especially  those  oi*  lurchsaiud;  or  ftnu^*fcct^^ln*•  «nd 
furnishing  electric  current  for  its  use  r.nd  the  use  of  ita 
*•«»•*■  on  the  non-profit  cooperative  plan. 


i.espeotf  Jly  submitted, 


<£  • Ci'vi.  YKT.;>, 

A»*'  t t\ ttorney  General* 


iiir’r.au7iid>: 
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v Acting)  attorney  General. 


WOr.  : 
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STATE  UNIVERSITY; 


Professor  may  not  enter  into 
contract  in  violation  of 
Section  9654,  R«  S.1929. 


November  26 , 1935 


..r.  Glair  V.  hann 

Professor  of  Engineering  Drawing 

School  of  uiines 

Rolla,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter  of 
November  25,  requesting  an  opinion  as  to  the  following 
state  of  facts: 

" Please  read  Section  9654  of 
Article  20,  Ghapter  57,  of  the 
Revised  Statutes  for  1929  and 
advise  me  whether  I,  as  Professor 
of  Engineering  Drawing  at  Missouri 
School  of  ^ines  , a division  of 
the  university  of  Missouri,  can 
agree  to  act  as  supervising  and 
designing  engineer,  with  status 
like  that  of  Architect,  on  con- 
tract work  covering  the  drilling 
of  a deep  well  and  the  repair 
of  certain  buildings  on  the  campus 
of  the  School  of  *£ines  at  Holla.” 


Section  9654  Revised  Statutes  Missouri  1929, 
provides  as  follows: 

"If  any  member  of  the  board  of 
curators,  president,  professor, 
teacher  or  other  officer  or  em- 
ploye of  the  state  university 
shall  be  directly  or  indirectly 
interested  in  any  contract  for 
furnishing  supplies  for  said 
university  or  any  of  the  depart- 
ments thereof,  or  In  any  work  to 
be  done  upon  any  of  the  buildings 
of  said  university  or  repairing  of 
the  same,  or  ornamenting  the 
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grounds  thereof  or  fencing  the 
same,  or  if  said  curators,  or 
any  one  of  them,  or  the  presi- 
dent or  any  professor,  teacher 
or  other  officer  or  employe  shall 
keep  for  sale  or  be  interested  in, 
directly  or  Indirectly,  the  sale 
of  any  school  furniture  or  apparatus, 
books,  maps,  charts  or  stationery 
u; ed  in  said  university  or  any 
department  thereof,  such  person  or 
persons  shall  be  deemed  guilty  of 
a misdemeanor,  and  upon  conviction 
be  fined  not  less  than  two  hundred 
dollars  or  imprisoned  in  the  county 
jail  where  said  offense  is  committed 
not  less  than  three  months,  or  by 
both  such  fine  and  imprisonment . 


CONCLUSION 


It  is  clear  that  it  was  the  intention  of  the 
General  Assembly  of  the  State  of  Missouri  that  no  member 
of  the  ooard  of  Curators,  president,  professor,  teacher 
or  other  officer  or  employee  of  the  State  University 
should  be  involved,  directly  or  indirectly,  in  any  contract 
involving  the  repairing  of  the  buildings  of  said  university, 
etc. 


In  view  of  this  section  of  our  statutes,  it  Is 
our  opinion  therefore  that  you,  as  Professor  of  Engineer- 
ing Drawing  of  the  Missouri  School  of  Mines,  may  not 
enter  Into  any  contract  In  the  capacity  of  an  architect, 
or  otherwise,  relating  to  the  drilling  of  wells  and  the 
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repairing  of  certain  buildings  on  the  campus  of  said 
School  of  Mines, 


Respectfully  submitted. 


JOHN  a,  HOFFMAN,  Jr, 
Assistant  attorney  General 


APPROVED* 

J 


R0¥  Me  KIT  TRICK 
Attorney  General 


JWH:LC 


COUHTY  DITTOS  ITOR1  . (1)  Amount  of  bond  to  be  fixed  by  County  Court 

_ by  method  3et  out  in  statute  - Section  12187 

R'.  S.  1929, 

(2)  Depository  agreement  submitted,  not  approved 


February  2G,  1935* 


lion.  C.  Logan 
Frosocuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Mr.  Harr: 


This  is  to  acknowledge  receipt  of  your  letter  of 
rocent  date  with  request  for  an  opinion  on  matters  contain- 
ed therein;  which  letter  is  as  follows: 

"Morgan  County  has  had  disastrous  results 
with  County  Depository  Bonds  signed  by 
the  directors  of  Banks,  for  County  Funds. 

>;hon  the  bank  fails  the  directors  are 
broke  and  the  Depository  3ond  is  not 
rruch  good. 

Section  12187  provides  that  instead  of 
personal  sureties  on  bonds  the  County 
may  take  U.  S.  or  State  of  Missouri 
bonds.  This  plan  is  to  be  tried  now. 

The  banks  that  share  the  County  funds 
as  county  depositories  wants  to  put  tip 
bonds.  The  only  bone  of  contention  is 
how  much  worth  of  bonds,  and  how  shall 
the  bonds  be  put  up  an  security.  The 
amount  of  deposit  with  the  different 
bonks  varies  from  time  to  time.  The 
banks  may  start  out  with  Ol5,000.00 
then  the  amounts  in  timo  reduced  to 

2.000. 00.  -hen  the  bank  has  only 

2.000. 00  on  deposit,  the  bank  docs  not 
want  to  have  up  as  security  more  than 

2,000.00  worth  of  government  bonds. 


lion*  C-. 
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"Heroin  la  a contract  that  haa  boon 
subm’ttod  by  one  of  the  banka*  The 
bonda  that  aro  put  up  as  sec-svrlty  are 
coupon  bonds.  The::  are  to  be  held  by 
r correspondent  bank  In  3fc*  Louis,  and 
the  county  to  hold  a depository  receipt 
to  show  that  bonda  have  been  pledged  to 
a bailee  for  the  use  and  benefit  of  the 
county.  ><hen  the  deposit  shrinks  with 
the  depository,  then  the  government  bonds 
aro  to  bo  reduced  proportionately.  The 
county  depository  will  keep  the  county 
funds  on  deposit  with  correspondent 
bank*  The  coupon  bonds  belong  to  the 
county  depository  but  are  pledged  for 
the  benefit  of  Morgan  County*  The 
interest  on  the  bonds  belongs  to  the 
county  depository* 

Section  12137  allows  the  county  court  to 
accept  TJ*  3*  government  bonds,  and  says 
the  bonds  nay  be  1 deposited  as  the  county 
court  nay  diroot . 1 

Is  this  contract  legal,  and  Is  the  county 
amply  protected  by  its  toms?" 


I. 

Tho  questions  asked  in  your  letter  call  for  the  con- 
struction of  Section  12137,  R*  3*  Mo*  1929,  of  the  County 
Depository  Statutes,  and  particularly  tho  underscored  portion 
thereof,  said  section  is  as  follows: 

"Within  ten  days  after  the  selection  of 
depositaries,  it  3hall  be  the  duty  of 
each  successful  bidder  to  execute  a 
bond  payable  to  the  county,  to  be 
approved  by  tho  county  court  and  filed  in 
the  office  of  the  clerk  thereof,  with  not 
loss  than  five  solvent  sureties,  who  sha'l 
own  unencumbered  real  estate  in  this  state 
of  as  groat  value  as  the  amount  of  said 
bon’,  or  with  a surety  or  trust  company 
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"authorized  by  the  lavs  of  this  state 
to  execute  bonds  as  surety:  provided, 
that  the  court  may  accept  1:~.  lieu  of 
real  estate  as  security  ooncks  'of ' tEe 
’or  of  tho  state  o? 

"Ts sour'i' , vhioET aaTd’Tonds  shaTT  be 
deposltoT  as  the  court  may  direct: 

Y e penalty  of  each  Vos  it  ally’s  ond 
to  bo  not  less  than  such  proportion  of 
the  total  annual  reven  ;o  of  said  county 
for  the  years  for  which  such  bond  13 
Given  a3  the  sum  of  the  part  or  parts 
of  tho  funds  awarded  to  such  bidder 
selected  respectively  bears  to  the  whole 
n nber  of  said  parts  the  amount  of  the 
bond  to  bo  fixed  by  tho  court,  and  3 a Id 
bond  shall  be  conditioned  for  the  faith- 
ful per:  orroance  of  all  the  duties  and 
oblications  devolvlnc  by  law  upon  said 
depository  and  for  the  payment  upon 
presentation  of  all  chocks  drawn  upon 
said  depositary  by  the  proper  officers 
of  said  county  or  any  township  when- 
ever any  funds  shall  be  in  said  deposi- 
tary, and  that  all  Interest  will  bo 
paid  promptly,  and  that  all  said  funds 
shall  be  faithfully  kept  and  accounted 
for  according  to  law;  and  for  a breach 
of  said  boitd  the  county  or  any  school 
district  or  township  of  said  county  or 
any  person  injured  nay  maintain  an 
action  in  the  name  of  the  county,  to  the 
uso  of  the  omplainant." 


Your  question  is,  in  the  event  that  tho  designated 
depositary  pledges  bonds  of  the  united  States  Instead  of  real 
estate  security  or  oorporate  surety  ao  provided  In  3ald  sect  on, 
"how  much  worth  of  bonds,  and  how  shall  the  bonds  be  put  up 
as  security*" 

The  abovo  proviso  of  lection  12137  has  beon  construed 
by  the  -uprene  Court  in  the  caoo  of  Huntsville  Trust  Co,  ct  al., 
v.  Noel  ot  al.,  321  l-to.  749,  12  3,  W.  (2d)  751,  and  the  court 
hold  in  that  caoo  that  , this  section  authorized  a banl:  which 
hn3  been  solectod  as  a county  depository  to  give,  and  the  county 


Hon.  G.  Logan  Harr 


Fob.  26,  1935. 


court  to  accept,  bonda  of  the  United  States,  under  a pledge 
agreement  conditioned  for  the  faithful  per  or  nance  by  the 
depository  of  all  of  Its  duties  and  obligations  a3  suoh; 
and  3uch  selection  having  been  made  and  such  bonds  having 
boon  deposited,  that  it  constituted  a valid  plodge  and  was 
binding  on  the  bank  and  the  county  was  authorised  to  fore- 
close on  the  pledge  for  the  broach  of  the  conditions  there- 
in contained. 


As  to  the  question  of  the  amount  of  the  bonds  to  be 
put  up  as  security,  we  think  that  the  question  is  answered 
by  the  statute  itself,  which  says{Soction  12137,  supra): 

"The  penalty  of  oaoh  depositary* s bond 
to  be  not  less  than  3uch  proportion  of 
the  total  annual  revenue  of  said  county 
far  the  years  for  which  suoh  bond  is 
givan  as  the  sun  of  the  part  or  parts 
of  the  funds  awarded  to  such  bidder 
selected  respectively  bears  to  the 
whole  number  of  said  parts  the  amount 
of  the  bond  to  be  fixed  by  the  court,  «•* 


And  this  portion  of  the  section  of  the  statute  applies  as  well 
whoro  bonda  of  the  United  States  or  of  the  State  of  Missouri 
are  deposited  as  well  as  whore  the  depository  bond  is  signed 
by  solvont  sureties  or  signed  by  suroty  or  trust  companies 
authorized  to  execute  bonds  as  surety,  and  It  provides  the 
method  as  a guide  to  the  county  court  to  ascertain  the  amount 
of  the  bond  to  bo  fixed  by  the  court.  The  court  could  not 
arbitrarily  fix  the  amount  of  the  bonds  to  be  deposited  as 
security  but  oust  be  governed  by  tho  statuto  giving  it  the 
right  to  fix  tho  anount  of  the  bond.  We  do  not  think  that  the 
clause  "deposited  as  the  court  may  direct"  rofers  to  the  amount 
of  the  bond,  but  rcfor3  to  the  conditions  and  terms  of  the 
pledgo  agreement. 

In  our  opinion  tho  court  has  the  right  to  enter  into  a 
depository  pledge  agrooment  whereby  the  bonds  nay  be  deposited 
in  escrow  with  some  "disinterested  bank  or  trust  company. 
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II. 

"0  ha vo  oxar.lned  tho  depository  bond  contract  which 
you  have  submitted  with  your  letter  and  It  Is  our  opinion 
that  It  does  not  comply  with  the  provisions  of  Section  12137, 
supra,  becauao  we  think  that  aaid  depository  pledge  agree- 
ment should  have  the  terns  and  conditions  theroin  the  same 
as  the  depository  bond,  that  is,  that  it  "shall  be  conditioned 
for  tho  faithful  per- ornance  of  all  of  the  duties  and  obliga- 
tions devolving  by  law  upon  sold  depositor- , and  for  the 
payment  upon  presentation  of  all  chocks  drawn  upon  saia 
depository  by  the  proper  officors  of  said  county  etc." 

Tho  depository  bond  contract  submitted  permits  the 
foreclosure  on  the  bonds  only  in  the  event  of  failure  or 
closing  of  the  bank  and  for  no  other  breach  of  the  bond, 
and  it  further  provides  that  said  bonds  shall  remain  at  all 
times  tho  property  of  the  first  party. 

For  these  and  other  reasons  the  pledge  agreonent.  In 
our  opinion,  does  not  comply  with  the  provisions  of  the  statute 
and,  therefore,  should  not  be  approved  by  you. 


if  there  Is  anything  further  relative  to  thi3  matter 
wo  shall  be  glad  to  cooporate  with  you  and  render  such  service 
as  wo  aro  able  to  render,  looking  to  the  preservation  and 
so curl ty  of  the  county  funds. 


Very  truly  yours. 


COVELL  S.  HEWITT 

Assistant  At t orney- Conor al 


Ax . ROVED: 


CRH:  EG 


'■OT 

A t tomey-C-enor  al 


TAXATION:  Owner  of  land  sold  for  taxes  entitled  to  exercise 
privilege  of  ownership  until  deed  Issues — Senate 
Bill  94. 

£'3 


April  o,  i9ib. 


Hon.  u.  ..ogan  hurr 
rroe-icv. tlrv  Attorney 
Mor.  an  county 
Versailles,  Missouri 


near  r.  varr: 

acknowledgment  is  herewith  a&ae  of  your  re  Quest 
for  an  opinion  of  this  o flee  on  the  following  proposition 

* The  facte  -re  these:  Mr.  ft.  in  November 
bought  40  uorea  of  land  at  a dellaueut  t‘*x 

sale  from  the  collector  under  the  new  tr-x 
lew.  He  received  a certificate  of  purohaee. 

The  lend  Is  an  unenclosed  unlnhabl tsted  40 
roree,  with  good  standing  timber  on  it.  \*r. 
t.  t'.c  O'  n«r  does  not  live  . a the  land,  but 
lives  on  a Tat.-.  In  i’ettls  County, 

inco  the  ?aJLe  Mr.  X,  proceeds  to  ooue  over 
to  Morgan  County  ou  th-  i 40  acres,  end  cut 
off  the  standi n./  ti  ber  at  a furlou*  rate. 

If  tie  timber  le  out  and  r oaoved  the  4C  fccrea 
has  no  value  for  anything.  The  purchaser  t 
the  tax  l ift  bought  the  40  acres  for  the 
tlnbor  thereon.  The  owner  of  the  land  who 
la  cut  tin.:  th,  tl  er,  atotoc  that  he  Is 
cutting  the  tlriO.x  and  sel-lag  the  sum*,  in 
oruer  to  reoeous  tho  land  from  the  purch- ser 
at  the  tax  aula. 

Now  .C‘C  section  K<t;4a  keep  the  purchaser 
of  the  tax  s le  out  of  such  pose^swlon  thut 
the  xe-u  owner  of  the  land  c n cone  in  for 
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one  year  and  out  away  all  the  t labor  ana 
rendor  the  land  useless,  or  can  the  holder 
of  the  certificate  of  purchase  stop  this 
waste?* 

4 

The  prooeedlng  referred  to  In  the  foregoing  Inquiry  1 
authorised  by  the  provisions  of  Senate  Bill  94,  page  435,  Lavs 
of  Missouri  1933.  This  aot  consisting  of  soae  fifty  sections 
established  a new  mode  of  procedure  for  the  collection  of  delin- 
quent real  estate  taxes  In  this  state.  Section  9953d  of  that 
Aot  provides  for  the  Issuance  of  a certificate  of  purchase  as 
follows: 


• After  payaent  shall  have  been  aade  the 
oounty  collector  shall  give  the  purchaser 
a certificate  In  writing,  to  be  designated 
as  a certificate  of  purohase,  wnlch  shall 
carry  a numerical  number  and  whlcn  shall 
describe  tne  land  so  purchased,  each  t ract 
or  lot  separately  stated,  the  total  amount 
of  the  tax,  with  penal ty, Interest  and  costs, 
and  tne  ysaror  years  of  delinquency  for  ' 
which  said  lands  or  lots  sere  sold,  separ- 
ately stated,  and  tne  aggregate  of  all  such 
taxes,  penalty,  interest  and  costs,  and 
the  sum  old  on  each  tract.  If  the  pur- 
chaser bid  for  any  traot  or  lot  of  1 and  a 
sum  in  excess  of  the  dellnsuent  tax,  penalty, 
Interest  and  costs  for  which  said  tract  or 
lot  of  land  was  sold,  such  excess  sub  shall 
also  be  noted  In  the  certificate  of  purohase, 
In  a separate  column  to  be  provided  therefor. 
3uoh  certificate  of  purchase  shall  also 
recite  the  name  and  address  of  the  owner 
or  reputed  owner  if  mown,  and  if  unknown 
then  the  party  or  parties  to  whoa  each 
tract  or  lot  of  land  was  assessed,  together 
with  the  address  of  suoh  party.  If  known, 
t-  ud  shall  also  have  Incorporated  therein 
the  name  and  ad  ress  of  the  purchaser. 

Uuch  certificate  of  purohase  shall  also 
contain  the  true  date  of  the  sale  and  the 
time  when  the  purchaser  will  be  entitled  to 
a deed  for  said  land.  If  ..ot  redeemed  as  in 
this  aot  provided,  and  the  rate  of  interest 
that  su>.h  certificate  of  purchase  shall  bear, 
•hlcn  rate  of  Interest  shall  not  exceed  the 
sum  of  ten  per  cent  per  annua.  9uch  certi- 
ficate shall  oe  authenticated  by  the  county 
collector,  who  snail  record  the  same  In  a 
permanent  record  book  in  his  office  before 
delivery  to  the  purchaser.* 


hoa.  v» 


Logan  Harr 


-3- 


April  6,  1935 


Section  9966a  provides  for  the  redemption  of  prooerty  during 
the  two  years  next  ensuing  the  sale. 

Section  9967  provides  ia  part  as  follows: 

"If  no  person  shall  redeem  the  lands  sold 
for  taxes  within  two  years  from  the  sble, 
at  the  expiration  thereof,  and  on  production 
of  certificate  of  purohase,  and  in  case  the 
certificate  covers  only  a prt  of  a tract 
or  lot  of  land,  then  accompanied  with  a 
survey  or  description  of  such  part,  mads  by 
the  county  surveys®,  the  collector  of  the 
county  in  which  the  sale  of  such  lands  took 
place  shall  exeoute  to  the  purchaeer,  hie 
nelrs  or  assigns,  in  the  name  of  the  state, 
a conveyance  of  the  real  estate  so  sold,  which 
l*.2l  ia  las.  an  afeftolHtf  estate 

in  fee  simple , subject,  however  to  all  claims 
thereon  for  unpaid  taxes  except  such  unpaid 
taxes  existing  at  time  of  the  purchase  of 
said  lands  and  the  lien  fox  which  taxes  was 
inferior  to  the  lieu  for  taxes  for  which  said 
tract  or  lot  of  land  was  sold.*  * •• 

The  purchasers  at  delinquent  tax  sales  held  under  the 
provisions  of  tale  act  receive  whit  is  called  a "certificate 
of  purchase."  This  certificate  describes  the  land  purchased, 
the  total  amount  of  the  tax,  penalties,  interest  and  coste, 
the  total  amount  of  the  blu  and  the  rate  at  which  it  bears 
interest.  In  practical  effect  this  constitutes  evidence  of 
having  advanced  the  sums  therestated  to  the  State  of  Missouri, 
or  the  governmental  subdivision  Involved,  with  the  understanding 
that  if  the  eums  so  advanced  are  not  repaid  within  two  years 
followln*  the  date  of  advancement  the  holcer  of  the  certificate 
will  be  entitled  to  receive  & deed  conveying  the  fee  simple 
title  to  the  land  Involved  in  consideration  of  the  payment  of 
the  amount  set  forth  In  the  oe:ti floats.  Although  several 
sections  of  this  act  refer  to  "the  sale"  of  lands  and  lots  to 
discharge  of  the  lien  of  the  delinquent  and  unpaid  taxes,  yet 
it  ie  apparent  that  It  is  the  deed  which  conveys  the  title  to 
the  purchaser  and  not  the  certificate  of  purchase. 
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Section  9954a  refers  specifically  to  the  conditions 
under  vhlch  a purchaser  may  take  possession  of  the  land  prior 
to  the  issuance  of  a deed.  This  section  reads  In  part  as  follows: 


‘The  purchaser  of  any  tract  or  lot  of 
lend  at  sale  for  delinquent  taxes, 
homesteads  excepted,  shall  at  any  time 
after  one  year  from  the  date  of  sale  be 
entltlea  to  the  Immediate  possession  of 
the  premises  so  purchased  during  the 
redemption  period  provided  for  In  this  act, 
unless  sooner  redeemed:  Provided  however, 
any  owner  or  occupant  of  any  tract  or  lot 
of  laud  purchased  aay  retain  possession  of 
saia  premises  by  making  a written  assignment 
of,  or  agreement  to  pay,  rant  certain  or 
estimated  to  accrue  during  such  redemption 
period  or  so  much  thereof  as  shall  be 
sufficient  to  discharge  the  bid  of  the  pur- 
chaser with  Interest  thereon  as  provided  In 
the  certificate  of  purchase.  The  purchaser, 
hie  heirs  or  assigns,  may  enforce  hie 
right*  under  ssld  written  assignment  or 
agreement  in  any  aanntr  now  authorised  or 
hereafter  authorised  by  law  for  the 
collection  of  delinquent  and  unpaid  rent; 

• • • • 


After  the  expiration  of  one  year  the  purchaser  of  the  certificate 
may,  under  certain  circumstances,  take  possession  of  the  lends, 
but  possession  may  be  retained  by  the  owner  even  during  the 
second  year  If  the  purchaser  of  the  certificate  Is  assured  the 
payment  of  the  rental  value  of  the  land.  The  purchaser  must 
of  course  credit  any  such  sums  received  on  the  certificate  of 
purcnase  as  this  section  further  provides: 

‘Any  rent  collected  by  the  purchaser,  his 
heirs  or  assigns,  shall  operate  as  a pay- 
utnt  upon  the  amount  due  the  holder  of  such 
certificate  of  purchase,  and  suen  amount 
or  amounts,  tog-  ther  with  the  date  paid 
and  by  whom  shall  u*  endorsed  aa  a or edit 
upon  said  certificate,  and  which  said  sums 
snail  be  ta^en  Into  consideration  In  the 
redemption  of  such  laud,  as  provided  for 

In  this  act.*  • “ 
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This  provision  for  the  possession  of  the  land  prior  to  the  date 
of  the  obtaining  of  the  fee  Is  but  additional  security  to  Insure 
that  the  holder  of  the  certificate  of  purchase  will  receive  the 
sua  represented  by  the  certificate  with  Interest.  This  Is  not  to 
be  taken  as  any  evidence  of  title  as  suoh  a construction  would 
be  contrary  to  the  requirement  that  the  amount  received  as  rent 
be  credited  on  the  certificate.  The  Courts  of  this  state  have 
heretofore  had  similar  tax  laws  before  them  for  consideration. 

In  the  case  of  Kohle  vs.  Hobson,  215  Mo.  213,  the  Court  considered 
a certificate  of  purchase  Issued  by  the  City  of  Kansas  City  under 
a city  tax  law  provision  somewhat  similar  to  the  state  tax  lav 
under  consideration.  In  respect  to  the  nature  of  the  certificate 
of  purchase  the  Court  stated,  1.  c.  220t 

"The  certificate  of  purchase  did  not,  of 
course,  pass  the  title,  but  only  entitled 
the  purchaser,  or  the  defendant  as  his 
assignee,  to  a deed  passing  the  title  at 
the  expiration  of  two  years  from  the  time 
of  the  ta;  sals,  during  which  time  any  of 
the  ootenants  had  the  right  to  redeem  the 
land;  and  defendant's  purchase  of  the 
certificate  of  purchase,  as  before  stated, 
amounted  to  aothlog  more  than  a redemption 
from  that  sale,  and  Inured  to  the  benefit 
of  his  wife  and  her  cotenants.*  • • •• 

Although  much  oluer,  the  oase  of  Donohoe  vs.  Veal,  19  Mo.  331, 

Is  particularly  applicable.  In  considering  this  case  It  should 
be  remembered  that  the  present  tax  law  is  patterned  after  the 
ancient  tax  laws  of  this  state  and  modified  somewhat  by  provisions 
adopted  from  the  tax  laws  of  other  states.  In  1847  and  1849  the 
State  of  Missouri  collected  taxes  by  virtue  of  a tax  law  very 
similar  to  the  one  now  effective.  Section  9 of  the  law  of  1846 
provides  for  the  issuance  of  a certificate  of  purchase  to  the 
highest  bidder  at  the  annual  sale  for  taxes,  the  Lew  of  1847 
which  was  amenaatory  to  the  Law  of  1846  contained  Innumerable 
features  similar  to  the  present  tax  law.  The  following  anaylele 
show  the  similarity. 
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8«o.  8.  Said  lands  and  to*n  lots 
may  be  redeemed  at  any  tine****** 
by  the  party  paying  to  the  col- 
lector  the  full  anount  of  taxes, 
costs,  ana  Interest,*  • • •• 


Sec.  5.  on  the  first  Monday  of 
June  annually*  * • the  Register  of 
Lands  shall  cause  all  the  lands  and 
town  lots  remaining  unredeemed  In 
his  office*  * * to  be  advertised  In 
some  newspaper  published  In  the 
City  of  Jefferson,  to  be  sold  on 
the  first  Monday  In  October  next 
thereafter,  at  the  place  of  holding 
courts  In  the  respective  counties, 
and  shall  Immediately  transmit  four 
copies  thereof  to  the  collectors  of 
each  county*  • • • • 

See.  10.  All  the  lauds  and  town 
lots  remaining  unredeemed  on  the 
first  Monday  In  October,  annually 
shall  be  publicly  exposed  to  sale 
by  the  collectors,  for  the  taxes 
interest  anu  costs  due  thereon, 

• • *the  sales  to  be  continued  from 
day  to  day,*  • until  all  the  lands 
and  town  lots  are  offered,  and  If 
no  person  elll  pay  the  taxes. 
Interest,  and  costs,  due*  * • • 
the  oolleotor  shall  report  said  land 
or  to«n  lot  'unsold',  to  be  die* 
posed  of  as  hereinafter  provided.* 


LAI  QF  1933 


Section  9953a.  provided  however, 
delinquent  taxes,  with  penalty, 
Interest  and  costs,  may  bepald 
to  the  county  collector  at  any 
time  before  the  property  Is 
sold  therefor.*  • 

Section  9952b.  The  county  col- 
lector shall  cause  a oopy  of 
such  list  of  delinquent  lands 
and  lots  to  be  printed  in  some 
newspaper  of  general  circulation 
and  published  In  the  county,  for 
three  consecutive  weeks,  one 
Insertion  weekly,  before  such 
sale,  the  last  insertion  to  be 
at  least  fifteen  days  prior  to 
the  first  Monday  In  November. 

• • » • 4 


Section  99b2a.  All  lands  and 
lots  on  whloh  taxes  are  delin- 
quent and  unpaid  shall  be  sub- 
ject to  sale  to  discharge*  * * 
on  the  first  Monday  of  November 
of  each  year*  • *• 

Section  9953c.  On  the  day 
mentioned  In  the  notice,  the 
county  collector  shall  commence 
the  sale  of  such  lands,  and 
shall  continue  the  same  from 
day  to  day  until  so  much  of  eaoh 
parcel  assessed  or  belonging  to 
each  person  assessed,  shall  be 
sold  as  will  pay  the  taxes. 
Interest  and  charges  thereon. 
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Sec.  11.  The  saver al  col- 
lectors shall*  * *flle  In  tbs 
office  of  tbs  Clerk  of  tbe  County 
Court*  • *tbe  certified  list*** 
eltb  a remark  opposite  to  each 
tract  of  land  or  town  lot  setting 
forth  tbe  disposition  made  of  it, 
if  sold,  to  ebon,  and  tbe  amount 
paid  by  tbe  purchaser,  or  if  not 
sold,  tbe  amount  for  which  it  was 
offered  for  Bale,*  • • • ■ 

Sec.  23.  Any  land  or  town  lots 
which  may  be  sold  under  the  pro- 
visions of  this  sot,  for  tares, 
interest  and  costs  due  thereon, 
may  be  redeemed  at  any  tins  with- 
in two  years  from  the  date  of  such 
sale  by  the  claimant,*  * * "paying 
• * * * for  tbe  use  of  the  purchaser 
double  the  amount  of  tares,  interest 
and  costs,  for  whloh  the  same  may 
have  been  sold."  • • •• 


Sec.  23.  Lands  or  lots  oelonglng 
* • *to  minors,  may  oe  redeemed 
at  any  time  before  the  expiration 
of  one  year  from  the  time  the 
youngest  of  said  minors  shall 
beoume  of  full  age. * 


April  6,  1936. 


LAl  or  1933 


Section  9963.  If  at  the  first 
offering  of  sale  of  any  tract  of 
land  or  lot*  * *no  person  shall 
bid  therefor  a sum  equal  to  the 
del in  uent  tares  thereon  with 
Interest,  penalty  and  oosts,  then 
the  olerk  of  the  sale  shall  note 
such  fact  in  bis  record  of  sals 
and  the  county  collector  shall 
note  a recital  thereof  in  his 
record  containing  the  list  of 
delinquent  lands  and  lots,*  • *• 

Sec.  9966.  The  clerk  of  tbs 
county  court  shall  attend,**** 
as  tbe  clerk  of  the  sale****** 
and  shall  enter  tbe  same  on  a 
sufficient  record  book  giving  a 
description  of  the  proper  tract 
or  lot,  showing  how  much  of  each 
was  sold,  to  whom,  and  tbe  price, 
or  whether  the  same  remains 
unsold.*  • •* 


Sec.  9956a.  The  owner  or 
occupant  of  any  land  or  lot  sold 
for  taxes,*  • *may  redeem  the  same 
at  any  time  during  the  two  years 
next  ensuing*  • *By  paying  to  tbs 
oounty  collector,  for  the  use  of 
tbe  purchaser,  his  heirs  or  assigns, 
the  full  sum  of  the  purohase  money 
named  in  his  certificate  of  pur- 
chase and  all  tbe  costs  of  the 
sale  together  with  interest  at 
the  rate  specified  in  such  cer- 
tificate,* * • •• 

See.  9956b.  Infants,  idiots. 

Insane  persons  and  persons  in 
confinement  may  redeem  any  lands 

* * ‘within  two  years  after  the 

expiration  of  such  disability, 

• * * • 


Hon 
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Sec.  29.  there  lands  and  town 
lots  have  bean  sold*  * • and  shall 
not- be  rscseaed  In  t«o  years  from 
the  tine  of  suoh  sale,  the  Regis- 
ter of  Lands  shall,  upon  appli- 
cation, execute  good  and  sufficient 
deeds  of  conveyance*  * * conveying 
the  lands  or  town  lots  in  suoh 
deed, • • • •■ 


Sec.  30.  Such  deeds*  * • shall 
• • *be  received  as  evidence  in 
all  courts  in  which  the  title  to 
any  land  or  town  lot*  * * shall  be 
brought  in  question,  and  such  deed 
shall  be  prlma  facie  evldenoe  of 
title  in  fee  staple,  in  the  pur- 
chaser.* • 


April  6,  1936. 


LAi  or  1933 


Seo.  99b7.  If  no  person  shall 
redeea  the  lands  sold  for  taxes 
si  thin  two  years  froa  the  eale, 

* * *the  collector  of  the  county 
in  which  the  sale  of  suoh  lands 
took  pi soe  shall  execute  to  the 
purchaser,*  • *a  conveyance  of 
the  real  estate  sold,  which  shall 
vest  in  the  grantee  an  absolute 
estate  in  fee  staple.*  • • •* 

9ec.  9967a.  Such  deed  shall  be 
prlaa  fade  evidence  that  the 
property  oonveyed  was  subject  to 
taxation  at  the  time  assessed, 
that  the  taxes  were  delinquent 
and  unpaid  at  the  tine  of  sale, 
of  the  regularity  of  the  sale  of 
the  premises  described  in  the 
deed,  and  of  the  regularity  of  all 
prior  proceedings,  that  said  land 
or  lot  had  not  been  redeemed  and 
that  the  period  therefor  had 
elapsed,  and  prlma  facie  evidence 
of  a good  and  valid  title  in  fee 
simple  in  the  grantee  of  said 
.deed,*  • *• 


Other  and  additional  similarities  in  these  lavs  could  be 
pointed  out.  The  Act  of  1847  in  fifteen  out  of  the  thirty-nine 
sections  refers  to  the  proceeding  in  words  importing  *a  sale  of  delin- 
quent leans  and  lots*,  Just  as  in  the  present  lav  words. importing 
such  a "sale*  are  usea  frequently.  Except  for  a few  differences  in 
the  manner  of  administration,  the  proceedings  are  almost  identical  and 
the  object  attained  is  the  same.  The  relative  rights  of  the  various 
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parties  to  the  proceeding  are  also  very  very  similar.  In  the 
: onohoe  case  heretofore  referred  to,  the  Plaintiff  had  bought  a 
certificate  of  purchase  to  the  land  Involved  in  October  of  1848. 
February  10,  1861,  he  receivfd  a deed  froa  the  Register  of  Lands, 
pursuant  to  lav  as  no  redemption  had  been  made  within  the  two 
years  provided.  The  evidenoe  in  the  case  proved  that  the  Defendant 
cho  we 8 the  title  o«ner  to  the  property  at  the  time  of  sale  for 
taxes  had  cut  trees  fro*  the  land  after  the  date  of  sale  for  taxes, 
to-wit,  October  of  1848,  but  before  the  date  of  the  execution  of  the 
deed  by  the  Register,  to-»it,  February  10,  1861.  The  trees  cut  by 
the  Defendant  owner  vere  of  considerable  value  and  Plaintiff  felt 
that  he  had  not  recelveo  shat  he  had  purchased  becauee  of  the  removal 
of  the  timber  by  the  Defendant.  Plaintiff  Instituted  this  action 
to  recover  the  value  of  the  trees  removed,  but  could  only  rely  on 
his  certificate  of  purchase  to  show  nls  Interest  in  the  land  at  the 
time  of  the  removal  of  the  trees.  The  Court  in  considering  this 
issue  held  that  the  Plaintiff  to  establish  any  right  in  the  land  oould 
only  do  so  by  virtue  of  the  deed  and  not  by  the  certificate  of  pur- 
chase. In  holding  that  the  title  under  the  deed  did  not  relate 
back  to  the  aate  of  sale  so  as  to  give  Plaintiff  an  Interest  in  the 
land  during  such  period,  the  Court  stated,  1.  c.  335: 

"It  is  to  be  observed  that,  in  neither  of 
these  acts  is  there  any  Intimation  that 
the  deed  is  to  afford  any  evidence  of  title 
in  the  purchaser,  prior  to  its  date.  In 
the  absence  of  any  auch  provision,  the  deed 
oan  have  no  euoh  effeot,  unless  the  previous 
proceedings  contemplated  -the  passing  of  the 
title  to  the  purchaser  before  the  time 
appointed  for  ashing  the  deed.  If  the  lav 
did  not  propose  to  give  the  purchaser  the 
title  to  the  land,  until  tvo  years  should 
elapse  from  the  time  of  the  purchase,  then 
It  did  mean  that  the  title  should  remain 
in  the  ownerfor  th  it  period,  and  the  right 
of  the  purchaser  vas,  to  receive  his  money, 
with  a high  penal  Interest,  during  the  delay 
of  redemption.  It  appears  very  clearly  to 
be  the  design  of  these  two  acts,  that  the 
title  of  property  sold  for  ta  ass  shall  remain  - 
unuisturbed,  until  the  deed  is  actually  ex- 
ecuted by  the  register;  and  that,  until 
that  act  le  performed,  the  title  is  in  the 
former  owner. 
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Suoh  oelng  the  design  of  the  acta,  the 
doctrine  of  relation  cannot  be  applied  to 
such  need,  to  give  It  an  effect  and  operation 
contrary  to  the  meaning  of  the  lawt  by 
allowing  the  parsons  claiming  under  It, 
to  maintain,  not  only  actions  of  trespaes 
for  Injuries  done  after  the  sale,  and  before 
the  conveyance  by  the  register,  but  actions 
for  rents,  Issues  and  profits  accruing 
during  that  period.  The  vhole  scheme  of 
these  acts  very  plainly  shoes  that  such  a 
construction,  or  applying  the  fiction  of 
relation  to  such  a case,  would  be  contrary 
to  the  Intention  of  the  Legislature. * 

This  oase  has  been  referred  to  approvingly  in  later 
decisions  of  our  Supreme  Court.  In  1874  and  1875  a proceeding 
somewhat  similar  was  In  effect  for  the  oolleotlon  of  9tate  and 
County  taxes.  In  the  oase  of  Hilton  vs.  Smith,  134  Ko.  449,  33 
3.  V.  464,  the  Court  had  for  decision  the  Interest  of  a holder 
of  a certificate  of  purchase  In  the  lands  oovered  by  the  certificate, 
and  what,  If  any  ownership  such  certificate  evidenced  prior  to  the 
giving  of  a deed,  in  the  event  the  property  was  not  redeemed 
during  the  redemption  period.  The  Court  stated,  1.  o.  465: 

"At  the  time  the  back- tax  suit  was  com- 
menced, Interpleader  Smith  held  certificates 
of  the  purchase  of  the  land  at  collector's 
sales  for  taxes  levied  for  the  years  1874  and 
1875.  The  time  allowed  by  the  law  (2  Wag. 

£t.  p.  1203,  dec.  808),  In  ehloh  the  owner 
oould  redeem,  had  expired,  and  he  was,  end 
for  some  time  had  been,  entitled  to  a deed. 

• hat  title  to,  litsrsst  In,  or  lien  upon  land, 
a certificate  of  purchase  secures  to  the 
holder  Is  a question  upon  which  there  is  a 
difference  of  opinion.  It  stay  be  said, 
generally,  that  the  right  le  no  larger  than 
the  statute  gives.  The  law  of  1872  only 
gives  the  right  to  ^he  redemption  money  In 
the  land  It-  reae&.-r.ea,  and  to  a deed 
when  the  time  o?~  redemption  haa  expired. 

In  the  absence  of  provisions  of  Tae  defining 
the  rights  of  the  holder  of  a certificate 
of  purchase,  the  generally  accepted  rule  Is 
that  until  the  delivery  of  * deed  he  takes  no 
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title  to  the  land,  either  legal  or 
equitable,  alack,  Tax  Titles,  8eo.  322; 
burroughs,  Tax' n 321.  The  rule  is  announced 
by  this  court  in  Do  no  bo  e vs.  Veal,  19  ilo. 

33d,  as  follows:  'If  the  law  did  not 
propose  to  *ive  the  purchaser  title  to  the 
land  until  two  years  should  elapse  froe  the 
tine  of  the  purchase,  then  it  did  mean  that 
the  title  should  r seal  a in  the  owner  for 
that  period;  and  the  right  of  the  purchaser 
was  to  receive  his  money,  with  high  penal 
Interest,  during  the  delay  of  redemption. 

It  appears  very  clearly  the  design  of  the 
two  acts  that  the  title  to  the  property  sold 
for  taxes  shall  remain  undisturbed  until  the 
deed  Is  actually  executed  by  the  register, 
and  that  until  that  act  Is  performed  the 
title  1 8 in  the  former  o*ner.'  It  was 
further  held  in  that  oase  that  the  dootrlne 
of  relation  did  not  apply  to  such  sales,  and 
the  title  acquired  under  the  deed  did  not 
relate  back  to  any  prior  act  or  proceeding. 

The  law  of  1857  made  the  certificate  prime 
facie  evldenoe  of  title,  yet  the  court  held 
that  it  never  Intended  to  confer  title,  but 
was  mere  evidence  of  title,  authorising  the 
purchaser  to  take  possession  of  the  premises 
for  a limited  period.  Clarkson  v.  creely, 

40  Mo.  114.  In  Parsons  v.  V lets,  96  Mo. 

413,  9 8.  *,  908,  this  court,  In  considering 
the  rights  of  one  holding  a certificate 
acquired  under  a sale  made  pursuant  to  the 
laws  of  1872,  held  that  he  acquired  thereun- 
der no  right  to  the  possession  of  the  pre- 
mises, nd  in  taking  possession  he  was  a 
trespasser  and  disseisor.  Kt ter  the  period 
allowed  for  redemption  has  expired,  as  was 
the  case  here,  the.  nolaer  of  the  certificate 
has  a mere  naked  rl^ht  to  deuana  and  reoelve 
a deed  from  the  collector.  The  law  thereafter 
gives  bln  no  lien  upon  the  land  for  any  sum, 
except,  In  oase  his  title  falls,  he  may 
secure  a ilen  under  2 Sag.  3t.  p.  1308, 

Sec.  219.  Pitkin  v.  Reibel,  104  llo.  511, 

16  8.  «.  244. 
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Uux  Courts  have  frequently  pointed  out  the  distinction 
between  the  status  of  a purchaser  at  an  execution  sale  aua  at  a 
tax  sale.  This  is  concisely  put  in  the  case  of  Boyd  vs.  -1 1 1 s , 

107  ko.  394,  401: 

"The  title  did  not  pass  to  the  purchaser 
at  the  tax  sale,  until  the  execution  of 
the  deed,  to  hi  a no  Lis  assignee.  tiut 
the  lav  is  veil  settled  that  a sheriff's 
deed  relates  oack  to  the  sale  as  against 
the  defendant  in  the  execution,  those  in 
privity  vlth  hi*,  and  strangers  with 
notice. " 

Froa  the  foregoing  citations  of  our  ovn  Appellate  Court 
it  is  certain  that  purchasers  at  tax  sal^  have  been  considered  ae 
having  but  Halted  and  restricted  rights;  that  the  bona  fide  title 
owner  of  the  laud  is  to  oe  -riven  ev  ry  consideration  as  against 
the  purchaser  of  the  land  at  a sale  sale. 

Considering  the  tax  lav  now  effective  in  this  itate,  we 
believe  that  the  new  tax  lav  does  not  give  the  purchaser  at  the 
tax  sale  any  greater  lntersst  in  or  title  to  the  land  purchased 
tnan  did  t css  previous  tax  lavs.  Vhile  It  is  true  th--t  under  the 

? revisions  of  deotlou  99b4a,  possession  of  ths  land  nay  b#  taken 
ro&  the  title  owner  oy  the  purchaser,  it  is  clear  tnat  this 
possession  is  not  given  so  tn  t the  purchaser  nay  exercise  any 
rights  as  o-  uer,  nor  is  it  given  to  prevent  the  owner  froa  coaalt- 
tlng  waste  on  the  property,  but  Is  slaply  given  as  additional 
security  to  ths  purchaser  to  Insure  the  payaent  of  the  aaount  of 
the  tax  certificate  at  an  earlier  date  than  would  otherwise  be 
possible.  In  our  opinion  this  conditional  right  of  possession 
prior  to  the  exolrutlon  of  the  redemption  period  is  not  to  be 
construed  at  evidencing  an  Intention  to  veet  any  kind  of  title  to 
the  lane  in  th»  pur  on  uer  of  the  certificate,  nor  does  it  increase 
his  Interest  in  the  land  aur lug  the  first  year  of  the  redea  tlon 
perloa.  It  see**  clear  tnat  under  the  present  lev  the  right  of 
the  purchaser  is  but  to  reoelvs  his  money  with  interest  at  the 
rate  specified  and  that  it  is  a oear  right  which  the  oourts  will 
not  extend  when  ths  rights  of  the  actual  title  owner  of  the 
pro  erty  would  by  suoh  extension  be  restricted. 
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le  are  not  unmindful  of  the  decision*  of  other  States 
in  respeot  to  this  proposition.  Without  Question  authorities  In 
nany  states  *111  be  found  where  the  holder  of  the  certificate  was 
permitted  both  to  enjoin  the  cutting,  and  after  the  expiration  of 
the  redemption  period,  to  sue  for  the  value  of  the  timber  removed. 
Generally  speaking  these  decisions  are  based  upon  the  provisions 
of  the  particular  la*  Involved.  In  Maryland  and  South  Dakota,  the 
title  passes  at  the  date  of  sole  and  the  title  obtained  by  the 
puroh&aer  Is  construed  to  be  as  a new  grant  from  the  sovereignty. 

In  Michigan  the  owner  of  the  land  after  sale  only  hi s a right  to 
a re-conveyance  of  the  property,  154  I.  V.  572.  In  lisconaln  there 
le  a special  statutory  provision  allowing  an  Injunction  proceeding 
against  the  owner  lor  wests,  69  Via., 326;  34  N.  1.  80.  The  sans 

Is  true  as  to  the  State  of  Minnesota.  In  norlda  the  tax 
certificate  is  in  Itself  evidence  of  title  and  becomes  a vested 
right  at  the  expiration  of  the  redemption  period  with  the  execution 
of  a deed.  Thue  the  title  of  the  puroh^eer  relates  back  to  the 
date  of  puroh  ee,  131  so.  136.  The  same  la  true  in  Mississippi, 

110  So.  790.  oeoause  of  the  particular  statutory  provisions  In- 
volved, and  the  policy  of  the  Appellate  courts  of  these  states 
In  construing  the  tax  laws,  we  do  not  feel  that  the  decisions  In 
these  etatee  arc  persuasive  as  to  the  Issue  Involved  herein. 

It  Is  accordingly  the  opinion  of  this  Department  that 
the  purchaser  of  a certificate  of  purchase  at  a tax  tale  held 
under  senate  Bill  94,  page  435,  Lass  of  Missouri,  1933,  receives 
no  tltl*  to  the  land  Involved  until  the  execution  of  the  deed 
contemplated  by  that  law,  and  th  t under  the  clrcumetanoee  des- 
cribed In  your  request,  to-wlt,  that  the  timber  Is  being  removed 
by  the  owner  for  the  purpose  of  raising  funds  to  redeem  the  land 
from  the  tax  sale,  the  holder  of  the  certificate  of  purohaee  le 
without  remedy  at  lair  to  prevent  the  owner  from  severing  and  re- 
moving the  tlcber  from  the  land 


approvxd: 


Involved. 


Reepeot 


submit t 


:G7wALfwfi^r^T,; 

Assistant  Attorney  Gene 


ROT  McKITTRICK, 
Attorney  fiSMfSl 


Hot: MM 


SCHOOL  DIRECTORS : Quo  Warranto  is  proper  proceeding  to  oust  a 

school  director  who  does  not  have  the  necessary 
qualifications. 

L-* 


June  11,  1935. 


■ It.  C.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
renuesting  an  oolnlon  fro  a this  offloe  which  reads  as 
follows: 

"3eotlon  9387  nrorides  In  detail  the 
qualifications  for  a corunon  school  di- 
rector. Tet  there  are  registered  co  >- 
plaint  after  complaint  with  the  oounty 
school  sunerlntendent  and  the  orosecut- 
in  attorney  about  directors  who  are 
elected  and  who  do  not  hawe  the  neces- 
sary qualifications.  Yet  the  surwirlng 
members  of  the  board,  hold  a meeting, 
and  lnwest  the  newly  elected  candidate 
for  director  to  the  board,  and  the  oath 
of  qualification  is  administered,  and 
subscribed  in  the  minutes  of  the  beard 
of  directors  of  the  district. 

"The  oounty  superintendent  of  school  has 
found  no  law,  but  in  the  past  if  a man 
is  elected  and  ha3  not  qiallfled  by  talc- 
ing the  >ath  anc  subscribing  thereto,  has 
ordered  the  elected  director  not  to  qualify 
unless  he  has  the  qualification.  In  most 
of  the  cases  the  residence  le  not  long  enough, 
but  the  most  co  non  complaint  that  the  new 
ly  elected  director  has  not  oald  a state 
and  a oounty  tax,  the  year  preceding  his 
or  her  election. 

"3ur>pose  a man  has  attempted  to  qualify  and 
has  made  the  oath  and  comes  to  the  meetings 
to  transaot  business,  how  is  the  beet  way 
for  the  unqualified  director  to  be  oustedT 
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The  3chool  superintendent  Informs  ae 
that  after  the  newly  elected  director 
has  qualified,  he  has  no  authority  what- 
ever to  oust  an  unqualified  director. 

I 8 that  true. 

"It  would  sees  froj  the  law  that  a quo 
warranto  proceedings  would  he  the  legal 
way  to  contest  the  right  of  such  a direotor 
to  such  an  offioe,  when  he  has  been  seated 
aad  attempted  to  qualify.  How  that  a— ns 
is  too  slow  and  too  oumberso^e,  to  insti- 
tute such  a proceedings  in  the  circuit 
oourt.  The  Cost  would  be  exoeesiwe.  Is 
there  another  way  to  oust  the  member  who 
does  not  belong  on  the  boardT  Has  the 
sohool  superintendent  any  right  to  oust  an 
unqualified  menber  either  before  they  have 
attempted  to  qualify,  or  after  they  have  at- 
tempted to  qualify?" 


We  are  enclosing  a copy  of  an  opinion  given  to 
Honorable  Wallaoe  Cooper,  Prosecuting  Attorney,  Warrensburg, 
Missouri,  under  date  of  Hay  9,  1935,  in  regard  to  the  quali- 
fications of  a sohool  direotor,  same  having  been  written  by 
J.  E.  Taylor, Assistant  Attorney-General,  and  approved  by 
Attorney-General  Roy  Mollttriok. 


If  we  understand  your  questions  correctly,  you 
desire  to  know  how  an  unqualified  member  of  a board  of  di- 
rectors of  a sohool  dlstrlot  may  be  ousted  from  offioe;  and 
if  the  oounty  superintendent  of  schools  has  the  authority 
to  oust  suoh  a direotor.  A search  of  the  statutes  fails 
to  show  any  authority  in  the  county  superintendent  of  schools 
to  oust  a member  of  the  board  of  directors  of  a sohool 
dlstrlot  who  does  not  have  the  necessary  qualifications. 

The  only  method  provided  by  statute  for  ousting  suoh  a sohool 
direotor  is  Section  1618,  R.  3.  Mo.  1939,  which  provides 
in  part  s follows: 

"In  oase  any  person  shall  usurp,  Intrude  into 
or  unlawfully  hold  or  exeoute  any  offioe  or 

franchise,  the  attorney- general  of  the  state, 
or  any  circuit  or  proseouting  attorney  of 
the  county  in  which  the  aotlon  is  commenoed, 
shall  exhibit  to  the  ciroult  oourt,  or  other 
court  having  concurrent  jurisdiction  there- 
with in  olvil  oases,  an  information  in  the 
nature  of  a quo  warranto,  at  the  relation  of 
any  person  desiring  to  proseoute  the  same; 
and  when  such  information  has  been  filed  end 


Mr  . C.  Logan  Harr 


-3- 


6/11/35 


orooeedlngs  have  been  com  enced,  the  same 
shall  not  be  dismissed  or  dieoontlnued  with- 
out the  consent  of  the  person  named  therein 
ae  the  relator;  but  such  relator  shall  have 
the  right  to  proseoute  the  same  to  final 
judgment,  either  by  himself  or  by  attorney. 


51  Oorpus  Juris,  Section  8,  page  313,  nrovides: 

■Except  where  the  facts  are  undisputed,  or, 
oy  virtue  of  the  express  wording,  or  con- 
struction plaoed  upon,  statutes,  quo  war- 
ranto and  statutory  remedies  are  cumulative, 
quo  warranto  proceedings  are  the  only  proper 
remedy  in  oases  in  which  they  are  available. 
Thus,  subject  to  the  foregoing  limitations, 
quo  warranto,  or  a proceeding  in  the  nature 
thereof,  is  the  sole  an£  exclusive  remgdy 
and  method  by  which  the right  and  title  to 
a public  or  corporate  office  may  be  tried 
and  determined,  •••*.  In  the  absenoe  of  a 
valid  statute  conferring  equitable  juris- 
diction, there  is  no  concurrent  remedy 
in  equity  when  quo  warranto  is  available 
and  affords  an  adequate  remedy." 


"(6)  It  is  contended  that,  if  Sohmits  is 
secretary  by  the  provisions  of  seotion  25 
of  the  aot,  he  is  likewise  treasurer,  and 
that  £ioher  is  unlawfully  acting  as  treas- 
urer. Plaintiffs  in  this  proceeding  can- 
not have  Cioher  restrained  from  aoting  as 
treasurer  of  the  distrlot,  for  that  could 
only  be  done  by  quo  warranto.  State  ex  rel. 
v.  May,  106  Mo.  488,  509,  17  3.  W.  660; 

State  ex  rel.  v.  Gordon,  236  Mo.  142,  159, 

139  3.  f.  403. 

In  State  v.  Waldo,  5 3.  «•  (3d)  loc.  oit.  658,  the  Oourt 

said: 

"It  is  clear  that  in  any  event  the  title  to 
the  office  is  involved,  which  may  not  be  de- 
termined in  a proceeding  by  mandamus,  such 
as  this,  but  oan  only  be  determined  by  a 
proceeding  in  quo  warranto." 
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tMa  *n  TJeYv°!  the  it  is  the  opinion  of 

this  department  that  a proceeding  in  quo  warranto  is  the 

proper  and  exclusive  method  for  ousting  a member  of  a 
Wd  of  directors  of  a school  district  who  does  Sot  have 
the  necessary  legal  qualifications. 


Very  truly  yours. 


J.  2.  TAILOR 

Assietant  Attorney-General. 


A?pro  VIED; 


Jum  r wsmar,  h. 

(Aotlng)  Attorney-General . 
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ROADS  AND  BRIDGES:  Commissioners  of  special  road  districts 

cannot  adt  as  road  overseers  and  draw  pay 
for  the  same  in  a special  road  district. 


Is 


June  IB#  1955 


honorable  G.  Logan  ^arr 
Prosecuting  Attorney 
organ  County 
Versailles,  jllssourl 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter 
of  June  B,  wherein  you  make  a request  for  interpretations 
of  certain  sections  of  the  Revised  Statutes  of  1929. 

Your  letter  Is  as  follows: 

’’Under  section  B024  of  the  1929,  we 
have  a road  district  organised.  In 
that  special  road  district  there  are 
several  work  relief,  federal  projects 
in  operation.  Several  of  the  road 
commissioners  are  supervising  the 
work  In  person,  and  are  charging  out 
of  the  allotted  funds  of  the  district, 
so  much  per  day  as  road  overseer  for 
the  supervision.  Ihis  constitutes  a 
considerable  drain  on  the  available 
funds  for  actual  work.  It  would  seem 
that  for  this  day  to  day  labor  the  com- 
missioners of  the  special  district  would 
not  be  entitled  to  this  kind  of  compen- 
sation. 

Please  sand  me  as  soon  as  possible  an 
Interpretation  of  section  B0S1  of  the 
1929  statutes,  as  to  whether  the  com  la- 
s’oners  can  supervise  the  actual  building 
of  roads  and  draw  pay  thereon  as  road 
overseers?" 
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The  com  issloners  of  a special  road  district 
are  appointed  and  met  possess  certain  qualifications 
under  Section  6020  Revised  Statutes  Missouri  1929,  which 
If  as  follows! 

"The  mayor  and  members  of  the  city 
council  of  any  city  or  town  within 
any  special  road  district  thus  or- 
ganised, together  with  the  members 
of  the  county  court  of  the  county 
in  which  said  district  is  located, 
at  a meeting  to  be  held  in  the  county 
court  room,  at  which  meeting  the 
presiding  judge  of  the  county  court 
shall  preside  and  the  county  clerk 
shall  act  as  clerk,  within  two  weeks 
after  the  voters  within  the  territory 
of  such  proposed  district  shall  adopt 
the  provisions  of  this  article, shall, 
by  order  of  record  to  be  kept  by  the 
county  clerk,  appoint  a board  of  com- 
missioners composed  of  three  persons, 
designating  one  to  serve  for  three 
years,  one  for  two  years  and  one  for 
one  year,  and  in  February  every  year 
thereafter  one  commissioner  shall  be 
appointed  as  above  specified,  to  servo 
for  three  years;  all  such  commissioners 
shall  be  resident  taxpayers  of  the  dis- 
trict, and  shall  serve  until  their 
successors  are  appointed  and  qualified, 
vacancies  to  be  filled  as  original 
appointments  are  made.  Resignations 
shall  be  to  the  county  clerk.  Removal 
from  the  district  shall  create  a vacancy. 

Such  commissioners,  before  entering  upon 
the  discharge  of  their  duties, shall  take 
oath  of  of i ice,  to  be  administered  by  the 
clerk  of  the  county  court:  Provided, that 
where  the  city  is  located  a roater  dis- 
tance than  ten  miles  from  the  meeting 
place  of  the  county  court,  the  mayor  and 
i city  council  of  the  city  or  town, within 
the  road  district  for  which  commissioners 
are  to  be  appointed,  may  make  a written 
certificate  of  their  choice  of  the 
commissioner  or  commissioners  to  be 
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appointed,  designating  their  first, 
second  and  third  choice  and  soal  the 
sane  and  trane  It  It  to  the  county 
clerk  by  mall  or  by  special  messenger 
and  the  c .olce  and  selection  desig- 
nated in  such  certificate  shall  be 
given  the  ramo  consideration  as  though 
the  board  and  mayor  were  present  at 
the  meeting  of  the  court*  Provided, 
that  such  certificate  shall  be  given 
over  the  si  nature  of  the  mayor  or 
acting  mayor  attested  by  the  seal  of 
the  city  and  signature  of  the  city 
clerk.” 


Under  Section  8031  Revised  Statutes  Missouri 
1929  the  coarnlsslonere  receive  no  per  diem  compensation, 
but  necessary  expenses, 

"Said  board  ahall  serve  without  com- 
pensation, but  actual,  necessary  ex- 
penses, actually  paid,  shall  be  re- 
paid to  them.” 


?.e  ahall  next  discuss  the  question  of  road  com- 
missioners acting  as  overseers  and  supervising  construction 
of  the  road  In  the  special  district,  and  determine  whether 
or  not  there  Is  any  prohibition  against  s&ld  conn.nl  as  loners 
drawing  a sum  per  diem. 

Lection  4091  Kevlaed  Statutes  lssouri  1929  refers 
to  members  of  com  lesion?  emberrllng  money.  The  ertlnent 
part  la  as  follows* 

"If  any  member  of  any  town  or  city 
council,  or  of  any  county  court  or 
commission  or  body  charged  with  the 
administration  or  anagerent  of  the 
affairs  of  any  county,  or  any  ex- 
ecutive officer  or  member  of  any 
executive  department  of  any  city, 
town  or  county  In  this  state,  or 
any  member  of  any  board  or  commission 
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charged  with  the  ad cini strati on  or 
management  of  any  charity  or  fund  of 
a public  nature,  by  whatever  name  the 
same  may  be  called, shall  knowingly 
and  without  authority  of  law  vote  for 
the  appropriation,  disposition  or  dis- 
bursement of  any  oney  or  property  be- 
longing to  any  such  city,  town,  county, 
charity  or  fund,  or  ar.y  subdivision  of 
any  such  city,  town  or  county,  to  any 
use  or  purpose  other  than  the  specific 
use  or  purpose  for  which  the  same  was 
devised,  appropriated  and  collected, 
or  authorised  to  be  collected  by  law, 
or  shall  knowingly  aid,  advise  or  promote 
the  appropriation,  disbursement  or  dis- 
position of  any  such  money  or  property, 
for  any  purpose  not  directed  and  warranted 
by  law,  and  such  illegal  appropriation, 
disbursement  or  disposition  be  in  fact 
effected,  every  person  so  offending 
against  the  provisions  of  this  section 
shall  be  deemed  and  taken  to  have 
feloniously  embezzled  and  converted  to 
his  own  use  such  money  or  property;-  * *” 


It  cannot  be  said  that  the  commissioners  in  the 
instant  case  are  guilty  of  unlawfully  embezzling  any  funds, 
but  we  quote  the  section  for  the  purpose  of  differentiating 
between  the  terras  of  said  section  and  Section  8076  Revised 
Statutes  i4is8ouri  1929,  which  is  as  follows: 

"Whenever  an  order  for  Improvement 
Is  made,  the  commissioners  of  the 
district  shall, In  the  name  of  the 
district,  enter  Into  a written  con- 
tract with  the  lowest  and  best  bidder 
for  making  such  improvement  in  com- 
pliance with  such  order.  Such  contract 
shall  require  that  the  work  be  completed 
within  a certain  time,  and  shall  provide 
a penalty  for  each  day  beyond  said  time 
said  work  re  alns  uncompleted, and  said 
commissioners  shall  require  said  contractor 
to  enter  Into  a bond,  to  be  approved  by 
the  commissioners,  for  the  full  perform- 
ance of  said  contract,  and  payment  for 
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all  labor  and  material  uaed  or  employed  In 
the  performance  of  auch  contract.  Said 
commissioners  may  advertise  for  bide  for 
such  contract  In  any  manner  t:*y  may 
choose;  ard  the  contract  stiall  In  no  case 
be  let  to  any  comm’ ss ! oner , nor  shall  any 
conmlss loner,  directly  or  Indirectly .have 
any  pecuniary  Interest  therein  other  than 
the  performance  of  his  official  duties  as 
herein  required.*  * * • " 


navln r the  terms  of  the  two  sections  In  mind 
the  Supreme  Court  of  Missouri , In  the  case  of  state  v. 
Holder  72  S.  A . (2nd)  1.  c.  490,  saldt 


"The  purpose  of  the  statute  section  4091 
seems  to  us  to  be  plain,  oy  It  the  Legis- 
lature has  nade  It  a felony  for  any  officer, 
coming  within  its  provis ions ,to  appropriate, 
dispose  of, or  disburse  funds  for  any  use  or 
purpose  other  than  the  specific  use  or  pur- 
pose for  which  the  same  was  dev  lead, etc. 

The  Information  In  th’s  case  specifically 
charges  that  resoondent  was  a commissioner 
of  a special  road  district;  that  he  elded  and 
promoted  the  payment  of  ;:51.50  to  himself 
for  work  and  labor  he  had  performed  In  re- 
pair and  construction  work  on  the  roads  of 
the  district  of  which  he  (respondent)  was  a 
commissioner.  It  was  not  charged  that  re- 
spondent did  not  perform  the  labor  for  which 
the  claim  was  allowed  or  that  the  district 
did  not  receive  full  value  therefor,  i’he 
primary  ourposo  for  wnich  money  of  a special 
road  district  is  to  be  expended  Is  for  the 
up-keep  of  the  roads  of  tne  district,  The 
money  was .therefore .appropriated  and  expended 
for  the  specific  use  Intended  by  the  law. In 
other  word8,the  facts  alleged  In  the  informa- 
tion disclose  .without  doubt  ,that  the  funds 
were  not  diverted  from  their  proper  channel. 
The  diversion  of  funds  was  the  evil  sought 
to  be  remedied  by  the  section  in  question. 


Sections  8)31  and  8079,  h.  S.  jo . 1929  (v.o. 
> t.Ann.Secs.oOSl ,8079, pp.6839 ,6873) ,pro« 
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vide  that  commissi oners  of  road  districts 
must  serve  without  componsatlon.  he s s sec- 
tions have  reference  to  the  duties  of  road 
coin"  1 ss loners  In  their  official  capacity 
and  do  not  refer  to  labor  performed  In  re- 
pairing the  roads  of  the  district*  ‘action 
8076,  R.P.iy29  Uo.rt. Ann. Sec. 8076,  :. 6872)  , 
provides  that  contracts  let  for  road  work 
'shall  In  no  case  be  let  to  any  conmias loner, 
nor  shall  any  commissioner,  directly  or  In- 
directly, have  any  pecuniary  Interest  therein 
other  than  the  performance  of  his  official 
duties  as  herein  required. ' 

The  Information  does  not  allege  under  what 
article  of  the  statute  the  special  road 
district  mentioned  was  organized,  -ut.  If 
we  assume  for  the  sake  of  argument  that  It 
was  organized  under  article  10, chapter  42, 
which  article  contains  section  8076, and  if 
we  furt.  er  assume  that  respondent  violated 
the  provision  quoted,  he  would  not  be  guilty 
of  violating  section  4091, supra.  The  latter 
sect’ on  does  not  In  plain  terms,  or  even  by 
Implication, declare  the  acts  charged  by  tha 
Information  to  constitute  a felony.  It  Is  the 
disbursement  of  ~oney  or  property  belonging 
to  the  district  'to  any  use  or  purpose 
other  than  the  specific  use  or  purpose  for 
which  the  same  was  devised'  that  Is  made  a 
criminal  offense.  As  :ald  before,  the  facts 
alleged  In  the  Information  disclose  that  the 
money  was  disbursed  for  the  specific  use  for 
which  it  was  collected.  The  payment  of  the 
money.  If  It  was  unlawful,  was  not  unlawful 
because  It  was  disbursed  for  a purpose  o*-her 
than  that  for  which  it  was  Intended,  but  be- 
cause respondent  was  a conmies loner  of  the 
district  and  could  not  contract  with  hlmsalf. 
The  section  in  question  does  not  cover  that 
situation,  and  therefore  the  trial  court  was 
right  In  sustaining  the  demurrer  to  the  first 
three  counts  of  the  information. > * * 


The  above  decision.  It  will  be  noted,  was  based 
upon  a prosecution  under  Section  4091,  and  the  oourt  sus- 
tained the  demurrer  thereto  holding  that  If  the  defendant 
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war  guilty  of  any  erlae  and  th>  facta  In  tha  a ova 
dac'alon  ere  almost  Identical  with  the  facta  you  present 
In  jo  r letter  he  sac  guilty  of  vtolatln  tha  ter~»  of 
foot  ion  6076,  quoted  supra* 


C'.»KJLt:  1 OK 


We  are  of  tha  opinion  that,  under  .'action  6076 
and  the  decision  a tova,  the  commissioners  eanrot  legally 
draw  per  dlev  wo.:ec  for  supervising  or  oversee  In,.;  the 
building  of  reeds  in  special  read  districts*  Their 
comp.'nsatlon  Is  fixed  by  Section  oU3l , quoted  supra,  ard 
they  ero  art!  tied  only  to  the  actual  necessary  expenses* 


espeotfully  submit*  od. 


0LL1V  I*  R ,L  ■ 

Ass!  start  Attorney  General 


ArPHOVLDi 


• ^ , Jr* 

(/etln  ) Attorney  ieneral 
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Protested  county  warrants  not  exer.pt 
from  taxation. 


I- 

June  27,  1035* 


> 

) 
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Hon.  3.  Logan  Marr 
Prosecuting  Attorney 
■•organ  County 
Versailles,  Missouri 


Dear  Mr.  Marr: 


This  Is  to  acknowledge  receipt  of  your  letter  of 
June  25,  1935,  with  request  for  an  opinion,  which  letter 
is  as  follows: 

"Since  the  county  budget  law,  has  been 
in  operation,  county  warrants,  protested, 
are  selling  at  par  on  a ready  market. 

This  use  to  be  unusual.  Protested  warrants 
bring  six  percent.  Now  the  county  asses- 
sor has  announced  the  policy  that  holders 
of  co  nty  warrants  must  turn  the  same  in 
on  their  assessment  lists  in  order  to  pay 
a tax  on  these  county  warrants. 

"Of  course,  county  warrants  have  been 
considered  like  municipal  bonds,  exempt 
from  stale  and  county  taxation.  Protested 
warrant?  pay  from  date  of  protest,  but 
are  redeemed  under  the  budget  law,  before 
they  get  to  be  one  yeir  old.  The  tax 
rate  for  a property  tax  in  the  count ry, 
here  is  about  Z%,  and  the  tax  rate  in 
Versailles  on  property  is  4%,  It  seems 
apparent  that  taxation  of  county  warrants, 
will  not  make  their  sale  very  ready,  and 
probably  always  below  par. 

"Are  county,  protested  warrants,  liable 
for  assessment  for  taxation  purposes  under 
the  Missouri  Constitution  and  the  Missouri 
law*  vo  these  county  warrants  enjoy  the 
same  immunity  as  school  district  bonds,  or 
municipal  bonds:" 


X 
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Your  first  question  is  - Are  county  war;*ants  which 
have  been  protested  liable  for  assesa-nent  for  taxation  pur- 
poses under  the  Missouri  Constitution  and  Missouri  statutes* 

In  answering  your  question  we  must  look  to  the  Missouri 
Constitution  which  contains  the  fundamental  and  basic  law 
for  all  tax  exemption,  and  Section  6,  Article  x,  designates 
what  property  is  exempt  under  the  Missouri  laws,  and  is  as 
follow st 


"The  property,  real  and  personal,  of  the 
State,  counties  and  other  municipal 
corporations,  and  cemeteries,  shall  be 
exempt  from  taxation.  Lots  in  incorpora- 
ted cities  or  towns,  or  within  one  mile 
of  the  limits  of  any  such  city  or  town, 
to  the  extent  of  one  acre,  and  lots  one 
mile  of  more  distant  from  such  cities 
or  towns,  to  the  extent  of  five  acres, 
with  the  buildings  thereon,  may  be 
exempted  from  taxation,  when  the  same 
are  used  exclusively  for  religious 
worship,  for  schools,  or  for  purposes 
purely  charitable;  also,  such  property, 
real  or  personal,  as  may  be  used  ex- 
clusively for  agricultural  or  horticul- 
tural societies;  Provided,  That  such 
exemptions  shall  be  only  by  general  law, ” 


And  Section  7,  of  Article  X,  reads  as  follows; 

"All  laws  exempting  property  from  taxation, 
other  than  the  property  above  enumerated, 
shall  be  void.” 


In  accordance  with  the  constitutional  provisions, 
the  Legislature  has  enacted  certain  statutes  relating  to 
taxation  and  Section  9742,  R.  S.  to.  1929,  provides  what 
property  snail  be  taxable,  and  is  as  follows; 

"For  the  support  of  the  government  of 
the  state,  the  payment  of  the  public  debt. 
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anJ  the  advancement  of  the  public 
interest,  taxes  shall  be  levied  on  all 
property,  real  and  personal,  except 
as  stated  in  the  n>xt  section.” 


Section  9743,  K.  S.  Mo.  1929,  provides  what  property 
shall  be  exempt  by  law  from  taxation. 

Property  is  exempt  from  taxation  (1)  by  the  self- 
enforcing  provisions  of  the  State  Constitution!  (2)  by  state 
laws  under  the  authority  of  the  State  Constitution;  (3)  by 
Federal  laws;  and  (4)  by  failure  of  the  Legislature  to  sub- 
ject property  to  taxation. 

In  the  case  of  State  ex  rel.  Jnion  Klee  trie  Light  ic 
Power  Co.,  v.  baker  et  al.,  293  S.  W.  4C1,  it  is  stated  by 
the  supreme  Court  as  follows  * 

"It  is  the  well -settled  policy  of  our 
law  that  taxes  shall  be  levied  and 
collected  for  public  purposes  on  all 
property  within  the  territorial  Juris- 
diction of  the  state,  except  that 
expressly  enumerated  as  exempt,  sections 
1,  2,  3,  6,  and  7 of  article  10,  Con- 
stitution of  Missouri;  section  12752, 

12753,  12754,  and  12756,  R.  S.  1919.  It 
is  equally  well  settled,  however,  that 
before  property  may  be  taxed  it  must  by 
law  be  subjected  to  taxation.  Valle  v. 

Ziegler,  84  Mo.  219;  Leave 11  v.  Blades, 

237  Ko.  695,  loc • cit.  700,  141  S.  W. 

893;  State  ex  rel.  Am.  Central  Ins.  Co. 
v.  Ciehner  (Mo.  Sup.)  280  3.  W.  416,  loo. 
cit.  419;  State  ex  rel.  Koeln  v.  Lesser, 

237  MO.  310,  loc.  cit.  318,  141  S.  W. 

888.” 


In  the  case  of  Sta~e  ex  rel.  St.  Louis  Y.  M.  C.  A.  v. 
sehner,  11  S.  ff.  (2d)  30  1.  o.  34,  it  is  also  stated: 

” 'In  the  construction  of  laws  exempting 
property  from  taxation  it  is  a cardinal 
principle  that  they  must  be  strictly 
construed.  As  a rule  all  property  is 
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liable  to  taxation*  exemption*  the 
exception*  and  it  devolves  upon  the 
person  claiming  that  any  specific 
property  is  exempt  to  show  it  beyond 
a reasonable  doubt*  It  is  in  no  oase 
to  be  assumed  that  the  lav  intends 
to  release  any  particular  property 
from  this  obligation;  and  no  such 
exemption  can  be  allowed*  except  upon 
clear  and  unequivocal  proof  that  such 
release  is  required  by  the  terms  of  the 
statute.  If  any  doubt  arises  as  to 
the  exemption  claimed*  it  must  operate 
most  strongly  against  the  party  claim* 
ing  the  exemption.*  Fitterer  v* 

Crawford,  157  Mo.  loc*  cit.  58  S*  W* 

533.  50  L.  R.  A.  191* 

*As  the  burden  of  taxation  ordinarily 
should  fall  upon  all  persons  alike* 
when  one  claims  an  exemption  there* 
from  he  must  be  able  to  point  to  tbs 
law  granting  such  immunity  and  it 
must  be  clear  and  unambiguous. ' Kansas 
exposition  iriving  Park  v*  Kansas  City* 

174  Mo.  loc.  cit.  433.  74  8.  W.  981. 

'Such  statute  and  constitutional  provisions 
are  construed  with  strictness  and  most 
strongly  against  those  claiming  the  exemp* 
tlon.'  Beach  on  Public  Corp.  par.  1443; 
Dillon  on  >*unic  • Corp.  (3d  hd.J  pa r.  776* 
and  cases  cited;  1 Burroughs  on  Taxation* 
Seo.  70;  1 Cesty  on  Taxation*  p 108; 

Cooley  on  Taxation*  pp.  204*  205. 

"And  very  recently  this  court*  by  walker* 
J.*  said:  'The  policy  of  our  law*  constl* 
tutlonal  and  statutory*  is  that  no  property 
than  that  enumerated  shall  be  exempt  from 
taxation. * State  ex  rel.  Globe -Democrat 
Publ.  Co.  v.  Gehner*  316  Mo.  696*  294  S.  W. 
loc.  cit.  1>.  18. 

"A  grant  of  exemption  from  taxation  is 
never  presumed;  on  the  contrary,  in  all 
cases  of  doubt  as  to  the  legislative  inten- 
tion, or  as  to  the  inclusion  of  particular 
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property  within  the  terms  of  the 
statute*  the  presumption  is  in  favor 
of  the  taxing  power*  and  the  burden 
is  on  the  claimant  to  establish 
clearly  his  right  to  exemption •* 

37  Cj Cm  of  Law,  p.  891;  Galloway  v. 
Memphis*  116  Tenn.  loc.  cit.  736*  94 
S.  W.  76;  .Villard  v.  Pike,  69  Vt. 
218,  9 A.  907." 


The  mile  as  announced  by  these  cases*  which  might 
be  supplemented  by  numerous  other  authorities*  is  that  no 
property  is  exempt  from  taxation  except  such  as  ray  be 
specifically  exempted  by  law  and  the  further  cardinal  rule 
of  construction  is  that  all  tax  exemption  laws  are  to  be 
strictly  construed. 

We  do  not  find  that  protested  county  warrants  are 
exempted  from  taxation  either  by  the  Missouri  Constitution 
or  by  laws  enacted  in  conformity  therewith. 

It  is,  therefore,  our  opinion  that  such  warrants 
are  taxable  in  the  same  manner  as  other  personal  property 
and  should  be  assessed  at  their  true  value. 


Very  truly  your  s * 


CQVELL  R.  HEWITT 

Assistant  Attorney-General 


APHROVSD : 


JOHN  *V.  HOF* i-7*AN , Jr., 

( Acting ) Attorney-General • 
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COUNTY  DEPOSITORY:  Deposits  made  by  a county  in  non-compl' ance 

of  County  Depository  Law,  Section  1218,-85-86-87, 
creates  preferred  claim  in  favor  of  county  in 
case  of  failure  of  bank. 


7/  l 
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Hon.  G.  Logan  Harr 
rosecuting  Attorney 
Morgan  County 
Versailles.  Missouri 


Dear  Mr • Marr : 


This  is  to  acknowledge  receipt  of  your  letter  of  July 
2,  1935,  with  request  for  the  opinion  of  this  Department  on 
the  questions  therein  submitted;  which  letter  is  as  follows: 

"The  bi-annual  period  for  the  selection 
of  county  depositories  will  expire  July 
9th,  1935.  In  conformity  with  section 
12184-1029,  the  county  court  through  the 
county  clerk,  advertised  for  bids.  The 
three  remaining  banks  in  the  co  nty  did 
not  submit  any  bids  far  any  of  the  county 
funds.  The  county  treasurer  deposits 
the  county  funds.  Just  like  he  always 
does.  The  banks  accept  the  money,  pro- 
portionate the  amounts  by  instructions 
to  the  county  treasurer  as  they  did  in 
1933,  and  t ey  are  paying  on  the  daily 
balance  as  usual.  My  understanding  is 
that  they  will  so  continue  to  do  after 
the  65  days  for  selection  a new  depository 
July  9th,  1935. 

By  some  kind  of  an  agreement,  the  banks 
did  not  make  bids  for  the  funds  as  county 
depositories  because,  they  reason  that 
the  county  will  keep  the  money  on  deposit, 
and  the  county  will  then  become  a general 
depositor,  because  the  plain  relationship 
of  a debtor  and  creditor  will  arise,  f ey 
will  enjoy  the  use  of  the  money,  without 
having  to  put  up  a bond. 
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"ay  question  is.  if  one  of  theso  banks 
does  become  insolvent,  and  does  close 
its  doors,  does  the  County  of  Morgan 
have  a right  to  a preference  against 
the  assets  of  any  of  these  institutions 
that  might  close;  The  oounty  depository 
law  as  set  in  sections  12184-12198  of  the 
statutes  have  not  been  complied  with  in 
any  way. 

"If  51  S.  Uf.  (2)  1025,  is  the  law  of 
Missouri  and  does  apply  to  oounties.  then 
Morgan  County  is  entitled  to  a preference. 
Please  get  me  out  an  opinion  as  soon  as 
possible,  so  that  the  County  Court  can 
have  some  Information." 


The  question  is.  as  we  interpret  your  letter:  In  the 
event  that  no  selection  of  a county  depository  is  made  by  the 
county  court  in  the  manner  provided  by  law  and  the  county's 
money  is  deposited  in  banks,  not  in  the  statutory  manner, 
will  the  county,  in  the  event  of  the  failure  of  such  bank  or 
banks,  have  a preferred  claim  against  the  bank? 

Under  the  provisions  of  Sections  12184,  12185,  12186 
and  12187  of  Article  9,  Chapter  85.  Revised  Statutes  of  Missouri, 
1929,  a definite  scheme  and  plan  for  the  selection  of  county 
depositories  is  set  forth,  and  under  the  provisions  of  these 
sections  it  is  made  the  mandatory  duty  of  the  county  court  to 
select  the  depository  or  depositories  in  which  the  funds  of  the 
county  shall  be  deposited. 

Section  12184  makes  it  the  duty  of  the  county  court  of 
each  county  in  this  State,  at  the  May  Term  thereof,  in  the  year 
1909.  and  each  two  years  thereafter,  to  advertise  for  bide  and 
receive  proposals  from  banking  corporations,  associations,  or 
individual  bankers  in  such  county  as  may  desire  to  be  seleeted 
as  the  depository  of  the  funds  of  said  county. 

Section  12185  provides  the  procedure  to  be  taken  by  the 
bidders  for  the  county  funds. 
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Section  12186  relates  to  the  opening  of  bids  and 
make 8 it  the  duty  of  the  county  court  "to  select  as  the 
depositaries  of  all  the  public  funds  of  every  kind  and 
description  going  Into  the  hands  of  the  county  treasurer# 
and  also  all  the  public  funds  of  every  kind  and  description 
going  into  the  hands  of  the  ex  officio  collector  in  counties 
under  township  organisation#  the  deposit  of  which  is  not 
otherwise  provided  for  by  law#  •*  » 

Section  12187  provides  the  kind  and  character  of  bonds 
to  be  given  by  the  selected  county  depository  and  provides 
for  the  approval  of  same  by  the  county  court. 

Section  12188  of  said  article  and  chapter  sets  forth 
specifically  the  manner  In  which  the  county  funds  shall  be 
transferred  to  the  selected  county  depositories. 

Under  the  provisions  of  Section  12189#  if  for  any 
reason  the  banking  corporations#  associations,  or  individual 
bankers  in  any  comty  shall  fall  or  refuse  to  submit  proposal s 
to  act  as  county  depositories  as  provided  in  Section  12185# 
then#  in  that  case#  the  county  ooirt  shall  have  the  power  to 
deposit  the  funds  of  the  county  with  any  one  or  more  of  the 
banking  corporations#  associations#  or  individual  bankers  in 
the  county  or  adjoining  counties#  and  said  section  further 
provides  the  manner  for  the  selection  of  same  and  the  minimum 
rate  of  interest  to  be  charged  therefor#  and  the  kind  and 
character  of  bond  or  bonds  to  be  given  by  said  selected 
depositories. 

So.  It  will  be  seen  that  the  statutes  have  set  forth 
in  detail  and  with  D&rticul&rity  the  manner  of  the  selection 
of  a county  depository  and  provide  a definite  way  in  which  the 
oounty  funds  are  to  be  protected  and  safeguarded. 

If  for  any  reason  the  oounty  court  has  not  followed 
the  statutory  msthod  in  the  selection  of  the  depositor^  or  the 
depository  has  failed  to  execute  bonds  in  the  maimer  provided 
by  the  statute  and  the  money  is  deposited  in  a bank  without 
meeting  these  statutory  requirements#  the  depository  is  not 
the  lawful  custodian  of  the  funds,  and#  in  that  event#  the 
relationship  of  debtor  and  creditor  does  not  arise  and  the 
f inds  are  considered  trust  funds  and  in  the  event  of  the  fail- 
ure of  the  depository  the  county  has  a preferred  claim  against 
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the  bank*  This  rule  is  so  firmly  fixed  in  Missouri  that  we 
deem  it  necessary  to  quote  from  one  case  only  on  the  subject* 
to-wit,  Halls  County  v.  Commissioner  of  Finance*  66  S.  W.  (2d) 
115*  1.  c.  116: 

"A  county  has  no  lawful  right  to  de- 
posit county  funds  except  in  a county 
depositary.  It  is  the  settled  law  of 
this  state  that*  where  county  funds 
are  deposited  in  a bank  which  has  not 
been  selected  and  qualified  as  a de- 
positor. of  county  funds  in  accordance 
with  the  provisions  of  article  9*  c.  86* 

R*  S*  i*o.  1329*  to  which  we  have  called 
attention*  the  title  to  the  fund  so 
deposited  does  not  pass  to  the  bank*  but 
such  fund  in  the  hands  of  the  bank  is 
a trust  fund*  and*  in  event  of  subsequent 
failure  of  the  bank*  the  county  would  be 
entitled  to  a preference.  Huntsville 
Trust  Company  v.  Noel,  321  Mo.  749*  12 
S.  ft.  (2d)  751;  ..hits  v.  Jreenlee,  330 
Mo.  135*  49  S.  V.  (2d)  132;  School  Dis- 
trict of  Cameron  v.  Cameron  Trust  Company, 

330  Mo.  1070*  51  S.  ft.  (2d)  1025." 

As  was  stated  in  this  case*  many  other  cases  to  the  same  effect 
could  be  cited  sustaining  this  rule  of  law. 


County  courts  should  make  every  efiort  to  follow  strictly 
the  statutes  in  the  selection  of  uepositories  and  require  the 
selected  depositories  to  comply  with  the  statutes  relative  to 
the  giving  of  bond  or  bonce  to  safeguard  the  county's  funds. 

Cooling  now  to  the  question  asked  in  your  letter*  and 
baaed  on  the  assumption  as  stated  therein  that  "the  county 
depository  law  as  set  out  in  Sections  12184-12198  of  the  1929 
statutes  have  not  been  oomplied  with  in  any  way?  such  being  the 
case*  it  is  our  opinion*  based  on  the  mil  Inga  of  our  :iupreme 
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Court,  that,  if  the  county  funds  are  deposited  in  a depository 
and  there  has  been  a non-co  , pi lance  with  the  statute  in  the 
selection  thereof,  the  county  would  have  a preference  for 
such  deposits  in  the  event  of  the  failure  of  the  depository. 


Very  truly  yours. 


COVELL  R.  HE  .VI  TP 

Assistant  Attorney -General. 


APPROVUDl 


JOrQ{  *.  doppVAN . Jr., 
(Acting)  Attorney-General. 


CRxIxKG 


INTOXICATING  LIQUORS:  County  Courts  and  Cities  may 

charge  lesser  fees  for  licenses 
than  is  required  to  be  paid  under 
the  Liquor  Control  Act.  Cities 
cannot  pass  ordinances  lessening 
the  inhibited  distance  as  provided 
in  the  Liquor  Control  Act. 


...2^ 

I 
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Mr.  oenjamtn  H.  Marbury 
Assistant  Prosecuting  Attorney 
Farmington,  Missouri 


Dear  Sir! 


ihis  will  acknowledge  your  request  for  an  opinion 
which  reads  as  follows! 

"The  questions  that  I propose  to  ask 
you  have  come  up  before  the  County 
Court  of  this  County,  as  well  as  the 
City  of  Farmington,  which  questions 
are  as  follows! 

May  the  County  Court  or  the  ooard  of 
Aldermen  of  the  City  of  Farmington, 
under  Lection  44-a-14  as  found  on  page 
37  of  the  liquor  law,  which  prohibits 
the  sale  of  intoxicating  liquors  within 
100  feet  of  any  sohool,  church  or  place 
where  religious  worship  is  had,  be  by  the 
County  Court  or  the  City  reduced  below 
100  feet,  and  further  may  the  County 
Court  of  the  City  charge  for  a license 
either  for  malt  liquors  or  3.2%  beer, 
less  than  is  required  by  Lection  22, 
page  18  of  the  liquor  law,  or  must  the 
Covin ty  Court  and  the  City  charge  as  a 
minimum  license  fee  the  fee  required 
paid  to  the  State.  In  other  words, is 
it  required  by  the  State  Liquor  Law 
that  the  County  Court  and  the  City  must 


Mr.  canjamin  U.  marbury 


■2« 


July  19*  1935 


charge  the  minimum  fee  for  license 
both  for  malt  liquor  and  3.2j(  liquor* 
or  may  they  go  lover  than  the  fee 
fixed  for  said  sale  In  said  County 
and  City.  I am  aware  that  they  may 
go  one  and  one-hfclf  times  the  fee  re- 
quired by  the  State*  but  I am  in  doubt 
about  whether  or  not  they  can  go  below 
the  fee  charged  by  the  State}  and  ae  I 
understand  it  that  the  provisions  of 
the  liquor  law  both  as  to  malt  liquor 
and  as  to  non- In tox lost In/  liquor  of 
3.2% * that  the  State  lav  governs  and 
determines  the  fee  to  be  fixed  both 
by  the  County  and  the  City. 

These  matters  are  coming  up  right  away 
and  I will  appreciate  a very  prompt 
answer  to  this  letter." 


We  are  Inclosing  herewith  copy  of  an  opinion 
dated  June  21*  1935*  sl^ied  by  the  writer  ae  Assistant 
Attorney  General  and  approved  by  John  W.  Hoffman*  Jr.* 
Aetlng  Attorney  General.  You  will  find  that  this 
opinion  points  out  the  genexml  law  and  tho  statutes  res- 
pecting what  eltles  may  do  toward  enacting  ordinances 
not  inconsistent  with  the  general  laws  of  tho  State. 

We  point  to  statutes  which  are  applicable  to 
the  questions  you  have  set  forth  in  your  letter. 

Section  44al4  of  the  Liquor  Control  Act*  pro- 
vides as  follows! 


"Mo  license  shall  be  granted  for  the 
sale  of  intoxicating  liquor*  as  defined 
in  this  act* 
of  any  school*  c 


rad  (100)  feet 


r bu3 

religious 

applicant  for  such 
obtain  tfie  consent 
of  the  upard 

the  consent 
aanagin£ 

arshin. 

Council  or  other 
proper  authorities*  of  any  Incorporated  City 
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town  or  village,  may  by  ordinance,  prohibit 
the  granting  of  a license  for  the  saTe  of 
Intoxicating  liquor  within  a distance  as 
great  as  three  hundred  (&5oT  feet*  In  such 
cases,  and  where  such  ordinance  !has  been 
lawfully  enacted,  no  license  of  any  character 
shall  issue  in  conflict  with  such  ordinance 
while  such  ordinance  Is  In  effect •" 


You  will  note  that  the  above  section  of  the 
statute  very  clearly  points  out  that  no  license  shall  be 
granted  for  the  sale  of  intoxicating  liquors  within  one 
hundred  feet  of  any  school,  church  or  other  building 
regularly  used  as  a place  of  religious  worship,  without 
the  applicant  for  such  license  having  obtained  the  consent. 
In  writing,  of  a majority  of  the  board  of  directors  of 
such  school  or  managing  board  of  such  church  or  place  of 
worship. 

It  Is  our  opinion  this  inhibition  would  prohibit 
a city  or  county  oourt  from  lessening  the  required  distance 
as  hereinabove  set  forth  In  Seotlon  44al4,  supra.  You 
will  further  note  that  cities,  or  other  proper  authorities, 
may,  by  ordinance,  prohibit  the  granting  of  a license  for 
the  sale  of  Intoxicating  liquor  within  a distance  as  great 
as  three  hundred  feet. 

Your  attention  Is  directed  to  the  case  of  State 
ex  rel.  v.  Me Caramon  111  M.  A.  1.  c.  631  et  seq.,  wherein 
the  court  said 

" he  powers  conferred  upon  a municipal 
corporation  must  be  exercised  In  con- 
formity to  the  general  laws  of  the  State, 
unless  It  is  clear  that  the  exclusive 
control  of  the  subjeot  is  given  to  the 
municipality,  or  that  the  general  law  Is 
to  be  superseded  or  suspended  by  charter. 

A statute  granting  authority  to  a olty 
to  pass  ordinances  in  relation  to  the 
liquor  traffic,  does  not  repeal  the 
general  laws  on  the  subject.  The  rule 
is  that  the  municipal  ordinances  cannot 
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set  aside,  limit  or  enlarge  the  statute 
lav  of  the  State,  unless  its  power  to 
do  so  can  be  shown  in  express  terms  or 
by  necessary  Implication." 


Section  25  of  the  Liquor  Control  Aot  provides 
as  f ollows t 

"In  addition  to  the  permit  fees  and  license 
fees  and  Inspection  fees  by  chi s aot  required 
to  be  paid  Into  the  state  treasury,  every 
holder  of  a permit  or  license  authorised  by 
this  aot  shall  pay  into  the  county  treasury 
of  the  county  wherein  the  promises  described 
and  covered  by  suoh  permit  or  license  are 
located,  or  In  case  such  premises  are  located 
In  the  City  of  St  .Louis,  to  the  collector  of 
revenue  of  said  city,  a fee  in  suoh  sum  (not 
in  excess  of  the  amount  by  this  act  required 
to  be  paid  Into  the  state  treasury  for  such 
state  permit  or  license)  as  to  the  county  court 
or  the  corresponding  authority  In  the  City  of 
St .Louis,  a 8 the  case  may  be,  shall  by  order 
of  rooord  determine , and  shall  pay  into  the 
treasury  of  the  municipal  corporation, wherein 
said  premises  are  located,  a license  fee  In 
such  stun,  (not  exceeding  one  and  one-half 
times  the  amount  by  this  act  required  to  be 
paid  Into  the  state  treasury  for  such  state 
permit  or  license),  as  the  law-making  body 
of  s ch  municipality,  including  the  city  of 
St .Louis  may  by  ordinance  determine.  The 
coard  of  Aldermen,  City  Council  or  other 
proper  authorities  of  incorporated  cities, 
may  charge  for  licenses  Issued  to  manufacturers 
distillers,  brewers,  wholesalers  and  retailers 
of  all  Intoxicating  liquor,  located  within 
their  limits,  fix  the  amount  to  be  charged 
for  such  license,  subject  to  the  limitations 
of  this  act,  and  provide  for  the  collection 
thereof,  make  and  enforce  ordinances  for  the 
regulation  and  oontrol  of  the  sale  of  all 
intoxicating  liquors  within  their  limits, 
provide  for  penalties  for  the  violation  of 
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such  ordinances,  whore  not  inconsistent 
with  the  provisions  of  this  set.” 


It  is  evident,  from  a careful  reading  of  the 
above  section  of  the  aet,  that  the  county  court  and 
proper  authorities  of  Incorporated  cities,  towns  or  vil- 
lages may  charge  for  licenses.  The  county  court  is 
restricted  in  the  charge  they  may  make  for  a license  to 
a sum  not  in  excess  of  the  amount  required  to  be  paid 
into  the  state  treasury.  The  city  has  been  given  the 
right  to  charge  a fee  in  such  sum  not  exceeding  one  and 
one- half  times  required  by  the  act  to  be  paid  into  the 
state  treasury. 

It  Is  the  opinion  of  this  department,  that 
the  oounty  court  may  charge  a lesser  amount  than  that 
which  Is  required  for  the  Issuance  of  a license  under 
the  provisions  of  Section  22  of  the  act,  which  they 
shall,  by  order  of  record  determine,  but  that  it  shall 
not  exceed  the  amount  that  is  required  to  be  paid  Into 
the  state  treasury.  We  further  rule  that  boards  of 
Aldermen,  City  Councils  or  other  proper  authorities  of 
Incorporated  cities  may  charge  for  licenses  and  fix  the 
amount  to  be  charged  for  such  licenses,  which  charge  may 
be  less  than  the  amount  which  Is  required  under  the  pro- 
visions of  Section  22,  supra,  but  that  such  foe  shall  not 
be  in  exoess  of  one  and  one-half  times  required  to  be  paid 
Into  the  state  treasury  for  suoh  stata  permit  or  license. 


Respectfully  submitted. 


RUSSELL  C.  STOKE 

Assistant  Attorney  Qeneral 

APPROVED* 


R6Y  JJcKMMKI 

Attorney  General 


RCSiLC 


SLOT  MACHINLS  - Proper  method  of  procedure; 

Piu/RCH  AND  SEIZURE  of  gambling  devices. 


V' 


/uguat  20,  1055  l 


.r 


FI  LED  I 
/ 


Honorable  0.  Logon  mrr 
rosecutlng  ttomoy 
Morgan  County 
Versailles,  Missouri 


i>  nr  Sir: 


»e  have  your  request  of  ugust 
12,  1055  for  an  oinion,  which  Is  as  follows: 

"Since  1 have  been  rosecut Ing 
attorney  and  Austin  5*  Dali  has 
been  sheriff,  there  has  been  a 
strict  ban  on  slot  machines  in 
Morgan  bounty.  Mo*  Hon*  Barney 
heed  is  now  proseautlng  attomoy 
of  Caudcn  County.  He  has  de- 
clared and  enforced  a ban  on  slot 
machines  in  Camden  County*  The 
operators  of  slot  machines  in 
Camden  County  have  been  slip  Ing 
across  the  line  Into  Morgan  County 
nnd  putt  ng  these  machines  up  In 
the  r«8taurrnts  nnd  resorts  long 
the  lake  in  organ  County. 

"It  has  been  the  practice  of  the 
sheriff  and  I to  seise  any  slot 
machine  in  any  public  place  in 
clsplay,  snd  destroy  the  machine 
without  any  further  legal  action* 
That  seems  to  be  the  swiftest  way 
to  ooubat  these  gambling  ' evlcos* 

It  there  is  any  money  in  the  machine, 
the  same  Is  used  to  pay  the  officer 
for  hia  trip  nnd  the  sailer,  ge. 

Since  this  .aetho<  is  so  effective, 

I am  asking  your  office  if  tuere 
is  any  legal  oonsequencoe  in  this 
method?" 


l£  - i toner  able  0.  Logan  arr 


We  find  that  the  operation  of  a alot 
machine  la  Bade  a felony  by  seotlon  4207*  R.  S. 

HO.  1029. 


The  procedure  for  the  aur  reaelon  of 
cabling  devices  may  be  briefly  ouatnarlxed  as 
ollova  t 

(1)  Upon  a complaint  being  made*  aa 
provided  for  In  Mention  3733, 

E.  S.  Mo.  1929*  a search  warrant 
may  be  issued  for  the  gelEure  of 
any  gamine  table  or  gambling  de- 
vice prohibited  by  law. 

The  enclosed  complaint  for  search 
warrant  meets  the  requirement  of 

the  statute. 

(2)  The  search  warrant  shall  describe 
the  place  and  articles  to  be 
seised.  . cctlon  3784*  ft.  S.  So. 

1929.  It  shall  be  directed  to 
the  sheriff  or  any  constat le* 

and  may  be  served  in  the  doy-  

time  or  nighttime.  Section  3770*3771 
R.  S.  Mo.  1929. 

A forr,  of  search  warrant  which  raey 
be  issued  by  a Justice  of  the  peace 
is  also  attached  hereto. 

(3)  If  the  officer  executing  the  search 
warrant  seises  any  slot  machine  or 
other  gambling  device*  the  same 
shall  be  taken  before  the  Justice 
of  the  peace  who  Issued  the  senrdi 
warrant.  It  shall  be  the  duty  of 
the  Justice*  under  Section  3735* 

H.  S.  Mo.  1929*  to  set  s date  for 
hearing  not  less  than  five  days 
nor  more  than  twenty  days  after 
such  seirure  for  the  purpose  of 
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cater  lining  whether  the  property 
seised  under  the  search  warrant 
is  a gambling  device.  Written 
notice  of  the  date  and  place  of 
euch  hearing  shrll  be  given  by 
posting  a copy  of  such  notice  In 
a conspicuous  place  upon  the 
premises  upon  which  such  oroperty 
is  seised,  and  by  delivering  a 
cop?  of  such  notice  to  any  person 
dalmlng  an  Interest  in  such  prop* 
erty  whose  nane  may  be  known  to 
the  person  making  the  compla  tat 
or  to  the  officer  issuing  or 
serving  such  warrant*  Section 
3785,  K.  S.  Mo.  1029. 

(4)  At  the  hearing,  if  the  Justice 
determines  that  such  property  Is 

e gambling  device  and  is  not  needed 
aa  evidence  in  the  trial  of  e 
criminal  case,  he  shall  enter  an 
order  finding  that  such  device  is 
a gambling  device  and  order  the 
same  to  be  publicly  destroyed. 
Sections  3736,  3737,  fi.  S.  Ho.  1929. 

(5)  In  the  event  a gambling  device  Is 
ordered  destroyed  which  o on tains 
coin  of  the  realm,  the  same  should 
be  removed  before  destruction  of 
the  gambling  device,  and  ap: lied 
upon  the  payment  of  the  costs  of 
the  search  and  selsuro  and  a hearing 
before  the  Justice, and  the  balance. 
If  any,  should  be  pelti  into  the 
school  fund  under  the  provisions 

of  Section  971fi  as  money  far w reed 
to  such  fund,  t'oney  taker,  ft* on 
prisoners  has  always  been  applicable 
to  the  fines  end  payments  of  eosts. 
Section  3773,  R.  S.  Mo.  1929. 


£4  - Honor obi©  G.  Loren  arr 


It  lS|  therefore,  the  opinion  of  this 
office  that  the  s ove  and  foregoing  method  of 
jroeedure  against  slot  machines  is  the  proper 
procedure  for  their  seizure  and  destruction. 


Yours  very  truly. 


FR  NKLIH  .?  . REAOAH 

Assistant  Attorney  General 


n . ROVfcDi 


ttomey  General 


FLK«FK 


concii/ii*fc.D  wt/ypoKS  - Carrying  weapon  exposed  to  bank* 


August  2u,  1935 


Honorable  0*  Logan  orr 
ivosecutlng  Attorney 
Morgan  county 
Versailles,  Ml shout! 


iienr  -lrs 


*e  hove  your  request  of  August  22, 

1935,  for  an  opinion,  which  is  as  follows: 

"Are  these  situations  crimes  uru  or 
this  section,  and  punishable  as 
such: 

1-  Can  a merchant  take  a hand  full 
of  money  in  one  hand,  and  a pistol 
or  revolver  in  the  other  h&rv  , and 
proceed  down  tho  street,  fror.  his 
store  to  the  bonk,  in  the  daytime, 
and  not  be  guilty  of  violating  sec- 
tion 4029  - 1929? 

"2-  Can  on  individual  of  good  repu- 
tation, whose  life  has  been  threatened, 
carry  a pistol  or  revolver  strapped 
around  his  waist,  where  the  un  is 
on  tho  outside  of  his  clothes,  and 
in  plain  view,  so  that  the  weapon  is 
not  concealed,  and  when  he  does  not 
go  into  any  of  the  public  assemblages 
excepted  to  in  the  section?  This  in- 
dividual would  not  be  concealing  a 
weapon,  anc  so  long  as  he  was  sober, 
and  did  not  rudely  oxbl  It  his  weapon 
tottwo  or  more  poruona,  would  any  pert 
of  the  str  tute  epi  ly  to  this  act?" 


#2  - Honorable  G.  Logan  Harr 


The  gist  of  the  offense  under  Section 
4029,  1,  S.  Ho.  1929  is  the  concealment  Of  a 
dangerous  and  deadly  weapon  insofar  as  carrying 
it  on  the  street  is  concerned*  Concealment  in 
any  prosecution,  under  facts  stated  in  paragraph 
one  of  your  request,  la  an  element  which  the  tote 
must  prove.  State  v.  Kale,  70  Mo.  Ap ■ . 143. 

It  is,  therefore,  the  opinion  of  this 
office  that  a merchant  may  carry  o pistol  or  re- 
volver, not  concealed,  in  his  hand  on  tripe  to  the 
bank  to  deposit  money. 

Mth  reference  to  your  second  inquiry, 
we  cell  your  attention  to  the  fact  that  no  one 
has  a right  to  carry  a pistol  because  his  life 
had  been  threatened  a shcrt  time  before.  State 
v.  Lovis,  225  • ••  ■«  707.  The  carrying  of  s denly 
weapon  exposed  about  the  pers on  is  permitted  Tinder 
certain  conditions,  such  as  taking  the  weapon  to 
court  for  the  purpose  of  producing  It  at  a trial. 

State  ollack,  49  Mo.  /pp.  446;  for  the  purpose 

of  delivering  it  to  owner.  State  v*  Roberts,  39  Mo. 
App.  47. 

You  will  note  under  section  4029,  R.  S* 

Mo.  1929  that  a pers  an  la  not  allowed  to  carry  a 
pistol,  even  when  exposed,  to  church,  into  s school 
room,  pdlltlenl  meeting,  literary  or  social  meetings, 
to  any  election  preoinct,  or  into  a courtroom  during 
court  or  into  sny  other  public  assemblage  of  persona 
meeting  for  any  lawful  purpose  other  than  military 
drill.  Under  this  section,  it  is  virtually  impossible 
for  a person  to  carry  generally  about  them,  exposed, 
a pistol  without  violating  action  4029. 

It  is,  therefore,  the  opinion  of  this 
office  that  e person  may  not  fienerally  carry  a 
pistol  or  revolver  exposed  about  his  person,  except 
on  special  mis  Ions,  s ch  as  are  heretofore  mentioned 
in  this  opinion. 


Yours  very  truly. 


FRAMJLLIl  L.  R KAGAN 

APfROVLPi  Assistant  Attorney  General 


T?T?r>  . m . 


INTOXICATING  LIQUORS:  Licensees.  under  the  provisions  of  the 

Liquor  Control  Aot,  may  be  prosecuted 
for  failure  to  pay  into  the  county 
treasury  the  fee  as  provided  under  QfcOtion 
25  of  the  Aot . 


August  28,  1935. 


Hon.  G.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  3ir: 


This  nlll  acknowledge  receipt  of  your  request 
for  an  opinion  which  reads  as  follows: 

"There  are  about  26  places  in  Morgan 
County,  Mo.  that  sell  beer.  Only  a- 
bout  10  of  the  places  have  bought 
county  beer  licenses. 

"Several  of  the  lawyers  around  here 
have  raised  the  question  as  to  wheth- 
er the  county  can  prosecute  any  beer 
seller  for  not  having  a county  license. 

The  arguaent  has  been  made  that  since 
the  county  takes  a bond  for  the  li- 
cense like  a merchants  lioense,  the 
county  is  relegated  to  a suit  on  the 
bond,  and  not  entitled  to  a criminal 
prosecution. 

"The  anrument  has  been  made  that  un- 
der the  Liquor  Control  Aot,  seo.  25, 
that  it  is  not  mandatory  on  the  ooun- 
ty  to  out  a lioense  tar  on  beer  tel- 
lers. Therefore,  the  matter  being 
optional,  then  an  order  of  the  court 
is  for  revenue  only,  and  with  a bond 
for  collection.  The  argument  is  made 
that  the  county  oourt  is  not  a legis- 
lative body,  and  not  authorized  under 
the  constitution  and  the  laws  to  nass 
measures  that  provide  for  a criminal 
punishment.  Therefore  tnere  is  no 
criminal  consequence  if  beer  seller 
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does  not  buy  any  beer  license  In  the 
county. 

"Therefore,  oan  & beer  seller  without 
a beer  lioense  sold  by  the  oounty.  be 
prosecuted  and  punished  as  a criminal 
for  not  haring  bought  a oounty  beer 
lioense?” 


We  direot  your  attention  to  Section  25  of  the  Liquor 
Control  Aot  relating  to  the  amount  of  fees  that  shall  be 
paid  into  the  oounty  treasury  by  a holder  of  a permit  un- 
der the  aot.  It  reads  in  part  as  follows: 

"In  addition  to  the  oeralt  fees  and 
lioense  fees  and  inspection  fees  by 
this  aot  required  to  be  paid  Into 
the  state  treasury,  every  holder  of 
a permit  or  lioense  authorized  by 
this  aot  shall  pay  Into  the  county 
treasury  of  the  oounty  therein  the 
premises  described  and  oovered  by 
such  permit  or  lioense  are  located 
••••,  a fee  in  such  sum  (not  in  ex- 
cess of  the  amount  by  this  aot  re- 
quired to  be  paid  into  the  state 
treasury  for  such  state  permit  or 
lioense)  as  the  oounty  oourt,  •••• , 
shall  by  order  of  record  determine, 

* . • * M 

o 


From  a careful  reading  of  the  above  section,  it  is 
evident  that, if  a person  holde  a permit  under  the  Aot,  such 
person  shall  pay  into  the  oounty  treasury  of  the  county, 
wherein  the  nremlses  are  located,  a fee  in  such  sum  (not  in 
excess  of  ths  amount  required  to  be  paid  to  the  State)  ae 
the  county  oourt  may  by  order  of  record  determine.  This 
seotlon  of  the  statutes  makes  it  obligatory  ur>on  the  lloensee 
to  make  the  payment  into  the  county  treasury. 


It  is  noted  from  your  inquiry  that  the  only  recourse 
the  oounty  may  have  is  limited  to  reoovery  on  bond  given  by 
the  lloensee.  There  le  no  provision  under  the  Aot  that  em- 
powers the  oounty  oourt  to  reouire  of  a lloensee  to  give  a 
bond  to  the  oounty,  as  the  bond  mentioned  under  the  provisions 
of  the  Liquor  Control  Aot  is  only  given  to  the  State  and  ar>- 
prdved  by  the  Supervisor  of  Liquor  Control. 
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The  only  power  the  county  has,  under  Section  25 
sunra,  is  to  determine  by  order  of  record  the  amount  of 
the  fees  to  be  paid  Into  the  county  treasury  of  the  county 
wherein  the  premises  described  and  cowered  by  euoh  permit 
are  looated. 


Your  attention  le  dlreoted  to  the  case  of  lay  County, 
to  the  use  of  the  Common  School  Fund,  w.  Bentley,  et  el.'. 

49  io . loo.  clt.  242,  wherein  the  Sunreme  Court,  In  speak- 
lng  of  the  powers  of  the  county  oourt,  said: 

•••••  The  oounty  court  does  not  de- 
rlwe  Its  powers  from  the  county,  and 
It  oan  exercise  only  such  powers  as 
the  Legislature  may  choose  to  lnwest 
it  with.  Whatever  jurisdiction  Is 
conferred  uoon  it  is  wholly  statutory. 

It  aots  directly  In  obedience  to  State 
laws.  Independently  of  the  oounty. 

Where  It  acts  for  and  binds  the  ooun- 
ty, It  exerolses  Its  authority  by  vir- 
tue  of  power  derlwed  from  the  state 
government,  and  It  obtains  authority 
from  no  other  souroe.  (Reardon  v.  St. 

Louie  County,  36  Mo.  555.) 

"The  principle  Is  well  settled  that 
a corporation  o&n  exercise  only  such 
powers  and  employ  euoh  agenoles  as 
its  charter  may  permit.  But  count lea 
have  not  the  powers  of  corporations 
In  general.  They  are  merely  quasi 
corporations,  polltloal  divisions  of 
the  State,  and  they  act  In  subordina- 
tion to  and  as  auxiliary  to  the  State 
government.  (Hann.  4 St.  Jo.  R.R.  Co. 
v.  .{arlon  County,  36  .-Io.  303;  State 
v.  St.  Louis  County  Court,  34  Mo.  546; 

Barton  Oounty  v.  Walser,  47  Mo.  189.) 


31noe  It  Is  the  duty  of  every  person  holding  a per- 
mit under  the  Act  to  pay  Into  the  oounty  treasury  a fee  In 
such  sum,  not  exceeding  the  State  fee,  any  failure  to  nay 
said  fee  would  subjeot  one  to  proesoutlon. 


We  direct  your  attention  to  Section  43  of  the  Liquor 
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Control  Act  which  reads  as  follows: 

"Any  person  violating  any  of  the 
provisions  of  this  Act,  ezoept 
where  some  -penalty  is  otherwise 
provided,  shall  uoon  conviction 
thereof  be  adjudged  guilty  of  a 
misceine.nor  and  punished  by  a 
fine  of  not  less  titan  Fifty 
(.>50.00)  Dollars,  nor  more  than 
One  Thousand  (11,000.00)  Dollars, 
or  by  imprisonment  in  the  county 
jail  for  a term  not  exceeding 
one  year,  or  by  both  euoh  fine 
and  jail  sentence." 


Your  attention  is  further  direoted  to  Section  3- a. 
relating  to  the  enforcing  of  the  provisions  of  the  Liquor 
Control  Aot.  The  pertinent  part  of  said  section  reads 
a 8 follows: 

"For  the  purpose  of  enforcing  the 
provl clone  of  this  act  and  acts 
amendatory  thereto,  the  prosecut- 
ing attorneys  of  tne  respective 
counties  ••••  shall  investigate 
and  proseoute  all  violations  of 
any  nrovlslon  of  thla  aot;  •••• 

Whenever  any  tax,  fee  or  other 
charge,  a a authorized  by  this 
aot,  shall  be  due,  suit  nay  be 
Instituted  in  any  court  of  com- 
petent jurisdiction  by  the  Prose- 
cuting Attorney  of  the  County, 

N 


In  light  of  the  foregoing,  it  is  our  opinion  that, 
should  a person  fall  to  pay  into  the  county  treasury  the 
fee  as  the  county  court  way  by  order  of  reoord  determine, 
such  person  may  be  nrosecuted  for  failure  to  ooanly  with 
the  provisions  of  the  Act. 

Yours  very  truly. 


APPROVED:  RUSSELL  C.  STONE 

Assistant  Attorney-General. 

ismrr  wnrmr,  Jr. 

(Acting)  Attorney-General. 

KC3/af j 


E V IDEN  CE  -/7»'  IT  NE  SS  - - CR I MI  NAL  PROCEDURE:  Evidence  of 
former  testimony  of  a witness  given  at  a prior  trial  and 
preserved  in  till  of  Exceptions  is  admissible  against  a 
defendant  at  a subsequent  trial  where  the  presence  of  the 
witness  cannot  be  obtained  for  statutory  reasons. 


September  20,  1?35. 


Honorable  0.  Logan  Harr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Dear  Sir: 

We  acknowledge  your  request  of  September  7,  1955, 
for  an  opinion^.  which  reads  as  follows: 

"There  was  a former  trial  of  a state 
case  which  resulted  in  a mistrial  and 
the  case  is  up  for  hearing  again.  One 
of  the  important  stato  witnesses  has 
boon  confined  in  the  state  aanitorlum 
at  Mb.  Vernon  for  Tuberculosla,  ap- 
parently he  will  be  physically  unable 
to  attend  court.  Is  it  possible  to 
use  his  evidence  giv«  in  the  former 
trial?  Ir  you  have  any  recent  author- 
ities, 1 would  appreciate  very  much 
if  you  would  send  them  to  me. 

Section  1780  R.  S.  Mo.  1929,  provides: 

"i-xamlnatlons  or  dispositions  taken 
and  returned  in  conformity  to  the  pro- 
visions of  this  article  may  be  read 
and  used  as  evidence  in  the  cause  In 
which  they  shall  have  been  taken,  as 
If  the  witnesses  were  present  and 
examined  in  open  court  on  the  trial 
thereof.  The  facts  which  would 
authorize  the  reading  of  the  deposi- 
tion may  be  established  by  the  testi- 
mony of  the  deposing  witness  or  the 
certificate  of  the  officer  taking 
the  same:  First,  if  the  witness 
resides  or  Is  gone  out  of  the  state; 
second.  If  he  be  dead;  third,  if  by 
reason  of  age,  sickness  or  bodily 
infirmity  he  be  unable  to  or  cannot 
safely  attend  court;  fourth,  if  he 
reside  in  a county  other  than  that  in 
which  the  trial  is  held,  or  if  he  be 
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gone  to  a greater  distance  than  forty 
miles  from  the  place  of  t rial  without 
the  consent,  connivance  or  collusion 
of  the  party  requiring  his  testimony; 
fifth,  if  he  be  a judge  of  a court  of 
record,  a practicing  attorney  or  phy- 
sician, and  engaged  in  the  discharge 
of  his  official  or  professional  duty 
at  the  time  of  the  trial* n 

Section  1714  R*  S.  Ho*  1929,  provides) 

"Whenever  any  competent  evidence  shall 
have  been  preserved  in  any  bill  of 
exceptions  in  a cause,  the  same  may 
be  thereafter  used  in  the  same  manner 
and  with  like  effect  as  if  such  testi- 
mony had  been  oreserved  in  a deposition 
in  said  cause,  but  the  party  against 
whom  such  testimony  of  any  witness  may 
be  used  shall  be  nermltted  to  orove  any 
matters  contradictory  thereof  as  though 
such  witness  were  oresent  and  testify- 
ing in  person* " 

Article  11,  Section  22,  Missouri  Constitution  provides: 

"In  criminal  prosecutions  the  accused 
shall  have  the  right  to  appear  and 
defend,  in  person  and  by  counsel;  to 
demand  the  nature  and  cause  of  the 
accusation;  to  meet  the  witnesses 
against  him  face  to  face;  to  have  pro- 
cess to  compel  the  attendance  of  wit- 
nesses in  his  behalf;  and  a speedy, 
public  trial  by  an  impartial  Jury  of 
the  county*" 

In  the  case  of  State  v*  Harp,  6 S*  W*  (2d),  662,  the 
Supreme  Court  in  Banc  passed  favorably  on  the  right  of  the 
State  to  use  testimony  of  a witness  taken  at  a former 
trial  and  preserved  in  a Bill  of  Lxeeptlons,  and  quoted 
approvingly  at  1*  c*  664  from  8,  R*  C.  L*  88,  as  follows: 

" *The  admission  of  evidence  given 
on  a former  trial  or  in  a prior  state  of 
the  same  nroceedlng,  where  the  Issues 
are  the  same  in  both  Instances— another 
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exception  to  the  rule  against  hear- 
say—was  at  one  time  though  In  some 
jurisdictions  to  be  an  Infringement 
of  the  defendant's  constitutional 
right  j but  this  1s  not  the  vieir  us- 
ually taken  et  the  present  time. 

The  confrontation  of  the  witness  at 
the  former  trial.  If  the  defendant 
had  the  opportunity  to  cross-examine. 
Is  sufficient  compliance  with  the 
constitutional  requirement  and  the 
testimony  thus  given  may  be  used  at 
the  trial,  provided  the  it  tness  is 
not  legally  available.  * * * Among 
the  clrcumstn  ces  in  which  the  rules 
of  evidence  allow  this  testimony  Is 
the  absence  from  the  Jurisdiction 
of  the  witness  who  previously  testi- 
fied, and  this  Is  true  although  the 
prosecution  may  have  neglected  an 
opportunity  to  subpoena  him  before 
he  left  the  jurisdiction. ' " 


COKCLUflOM. 

He  are  of  the  opinion  that  testimony  of  a witness 
taken  at  a former  trial  of  a criminal  cause,  and  preserved 
In  a Bill  of  Exceptions,  can  be  used  by  the  State  upon  a 
preliminary  showing  in  the  record  that  said  witness  is 
confined  at  the  Tubercular  Hospital  at  Mount  Vernon,  suf- 
fering from  tuberculosis,  and  physically  unable  to  attend 
Court  by  reason  of  said  sickness. 

In  the  Happ  case  the  testimony  at  a former  trial  was 
allowed,  and  read  In  evidence,  when  it  was  shown  that  the 
witness  was  absent  the  Jurisdiction  of  the  Court  in  another 
state  at  the  time  of  the  subsequent  trial.  In  that  case 
the  prosecutor  resorted  to  the  first  reason  set  out  In 
Section  1780,  supra,  for  using  the  testimony  at  a former 
trial.  In  the  case  at  bar  you  desire  to  resort  to  the 
third  reason  set  out  in  the  Statute,  namely,  that  your  wit- 
ness cannot  safely  attend  Court  because  of  sickness  and 
bodily  inflrsilt  ies.  In  both  instances  a statutory  reason 
Is  apparent  and  we  believe  that  to  all  intentions  and  pur- 
poses, a witness  suffering  with  active  tuberculosis,  this 
wltnesseis  presence  at  the  subsequent  trial  le  just  as 
unattainable  as  if  the  tness  be  dead.  The  defendant  was 
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confronted  with  the  witness  at  the  former  trial  where 
the  witness  was  subject  to  cross-examination'  If  the 
evidence  was  admissible  in  the  one  case  there  Is  no  good 
reason  why  it  is  not  admissible  in  a subsequent  trial 
against  the  same  defendant  for  the  same  offense  where  a 
statutory  reason  be  given  for  admitting  said  evidence* 


Respectfully  submitted 


WM.  ORR  SAWYERS 

Assistant  Attorney  General* 


APPROVED  l 


7 (55m  1.  HdrFiinr;“7r. 

(Acting)  Attorney  General* 
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INSTITUTIONS— CONVICTIONS-  JUDGMENTS:  An  ante*  dated 
mittimus  in  the  hands  of  the  Warden  is  interpreted  that 
sentence  is  to  commence  from  date  of  judgment,  unless 
sentence  is  stayed  to  a future  date  in  someway  provided 
fey  law.  Allowing  jail  time  by  ante-dating  sentence  is 

illegal. 


November  20,  1935. 


Honorable  6.  ^ogan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Dear  Sir: 


filed 


We  acknowledge  your  request  for  an  opinion  dated 
November  1,  1936,  which  is  as  follows: 

"Harry  'Dutch'  McCoy  was  convicted 
and  sentenced  to  two  years  in  the 
State  Pen,  on  June  13th,  1936,  and 
was  committed  to  the  State  Peniten- 
tiary. On  another  charge  pending  in 
June,  1935,  Harry  McCoy  was  returned 
to  the  same  Court  by  a writ  of  habeas 
cornua  ad  prosequendum  and  he  pleaded 
guilty  and  was  sentenced  to  another 
two  years  on  the  1st  day  of  November 
1935.  The  Court  in  its  sentence  and 
judgment  dated  the  second  sentence 
of  Nov.  1st,  1936  to  begin  as  of 
June  13th,  1936,  and  ordered  the 
sentences  to  run  concurrently.  This 
new  sentence  and  Judgment  or  the 
court  on  Nov.  1st,  1936,  was  at  a 
new  and  different  term  of  the  circuit 
court. 


"Now  will  the  two  convictions,  under 
the  sentences  run  concurrently  from 
the  13th  day  of  June  1935,  or  will 
the  second  conviction  of  Nov.  1st* 
1935,  start  to  run,  after  the  cul- 
mination of  the  first  two  year  Sent- 
ence of  June  13th,  1935? 

"The  defendant  Harry  'Dutch'  McCoy 
was  recommitted  to  the  State  Peniten- 
tiary under  the  sentence  and  Judgment 
of  November  1st,  1936." 
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Section  3715  K*  S*  Mo*  1929  la  the  Circuit  Court 'a 
authority  to  make  an  entry  of  Judgment  of  record  after 
conviction  In  a criminal  cauae,  and  reada: 

"Whenever  a judgment  upon  a con- 
viction ahall  he  rendered  in  any 
court,  the  clerk  of  auch  court  8hall 
enter  auch  judgment  fully  on  the 
mlnutea,  atatlng  briefly  the  offence 
for  vhlch  auch  conviction  8hall  have 
been  had,  and  the  court  ahall  inanect 
such  entrlea  and  conform  them  to  the 
facta;  but  the  omlsaion  of  thla  duty, 
either  by  the  clerk  or  judge,  ahall 
in  nowise  affect  or  Impair  the  Val- 
idity of  the  Judgment." 

According  to  the  provisions  of  Section  3717  and  8413 
K*  S*  Mo*  1929,  the  Warden's  Warrant  of  Mittimus  authoriz- 
ing him  to  Incarcerate  a prisoner  is  nothing  more  than  a 
certified  copy  of  the  Judgment  and  sentence  of  the  Court 
rendered  under  the  provisions  of  Section  3715,  supra* 

Thus,  under  the  provisions  of  Section  3715,  supra,  we  see 
that  the  Legislature  did  not  provide  specifically  that  the 
time  when  imprisonment  is  to  commence  is  to  be  a necessary 
part  of  the  Warden's  Warrant  of  Mittimus  appearing  of 
record,  in  the  Trial  Court,  while  in  capital  cases  the 
Legislature  exoreasly  saw  fit  to  make  the  day  on  whleh 
punishment  is  to  be  inflicted  a necessary  part  of  the 
sheriff's  Warrant  of  Execution,  and  Section  3919  R.  S. 

Mo*  1929  provides: 

"Whenever  any  convict  shall  be  sent- 
enced to  the  punishment  of  death, 
the  covert  shall  cause  to  be  made  out, 
sealed  and  delivered  to  the  sheriff 
of  the  county,  a warrant  stating  such 
conviction  and  sentence,  and  appointing 
a day  on  which  such  sentence  shall  be 
executed,  which  shall  be  not  less  than 
four  nor  more  than  eight  weeks  from 
the  time  of  the  sentence." 

In  the  case  of  lx  parte  Turner,  45  Mo«  351,  our  Supreme 
Court  said  at  1*  c*  352: 

"The  prisoner.  Turner,  now  clsims  that 
Inasmuch  as  the  Judgments  under  which 
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he  la  and  has  teen  confined  do  not 
apecify  the  time  when  the  imprison- 
ment  should  commence,  each  term 
should  be  held  to  begin  at  the  aarae 
time,  and  consequently  that  he  haa 
served  hla  full  period.  But  the 
statute  does  not  require  It , End  It 
la  not  the  practice  for  each  sentence 
to  specify  the  Aay~~ of  the  commence" 
meni  of  the  imprisonment.  He  la  sent- 
enced. and  tSe  time  of  imprisonment 
Is  designated  according  to  the  assess- 
ment bfc  the  Jury,  and  the  law  decides 
when  the  term  a^all  commence;  and  when 
he  Ts  convicted  and  sentenced  for  two 
offenaes,  the  law  also  expressly  de- 
cides when  the  second  term  shall  be- 
gin, and  It  la  wholly  unnecessary  for 
the  court  to  decide  It.  The  court 
can  not  do  »o  with  any  certainty,  for 
the  prisoner  may  be  discharged  by 
pardon  or  otherwise  from  his  con- 
finement under  the  first  conviction, 
and  in  that  case  the  second  term 
should  at  once  begin." 

The  Supreme  Court  said  In  State  v.  Hedrick,  296  S.  W. 

152,  at  1.  c.  154: 

"it  la  said  that  the  verdict  of  the 
Jury  le  illegal,  because  it  fixed 
the  date  of  the  punishment.  The 
verdict  la  aa  follows: 

*fce,  the  Jury,  find  the  de- 
fendant guilty  aa  charged  In 
the  Indictment,  and  assess 
hla  punishment  at  ninety  days 
In  the  county  Jail  beginning 
April  26,  1926.  1 

"This  la  a general  verdict,  notwith- 
standing the  fixing  of  the  date  of 
punishment.  Pursuant  to  the  trial, 
the  Jury  returned  the  verdict,  and, 
after  allocution,  the  court  pronounced 
Judgment,  and  sentenced  defendant  to 
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serve  three  months  in  the  county 
Jail  from  this  date,  all  of  which 
occurred  on  April  25,  1925*  Lection 
4111,  Revised  Statutes  1919,  orovidea, 
in  substance,  that  no  Judgment  shall 
be  reversed  or  set  aside  by  an  ap- 
pellate court  because  it  was  erron- 
icus  as  to  time  or  place  of  imprison- 
ment; but  in  such  case  it  shall  be 
the  duty  of  the  court  or  officer 
hearing  the  case  to  sentence  such 
peraor  to  the  proper  place  of  con- 
finement and  for  the  correct  length 
of  time  from  and  after  the  date  of 
the  original  sentence,  tte  treat 
the  words  in  the  verdict  b ok inn ’ ng 
1 April  25.  19257*  as  surplusage : 
thus  rendering  the  verdict  in  effect 
regular,  and  without  error. 

"Finding  no  error  in  the  record,  we 
affirm  the  Judgment." 

In  the  case  of  Perkins  v.  State,  65  Southern  692,  the 
upreme  Court  of  AlabaiM,  where  the  criminal  procedure  is  . 
similar  to  criminal  procedure  in  Missouri,  sriid: 

"At  the  end  of  an  appropriate  sent- 
ence there  was  added  the  provision 
that  'said  sentence  begins  January 
22,  1915,  and  expires  December  10, 

1915. * This  clause  was  surplusage, 
and,  the  defendant  by  his  appeal 
having  procured  a suspension  of  the 
sentence,  the  judgment  appealed  from 
is  corrected  here  by  striking  from 
it  the  words  quoted,  and,  as  thus 
corrected,  the  Judgment  is  affirmed." 


CONCLUSION. 


This  department  is  of  the  opinion  that,  where  one  is 
sentenced  to  the  State  Penitentiary,  imprisonment  is  to 
commence  to  run  from  the  date  of  sentence,  unless  execution 
is  stayed  for  the  time  being  in  some  way  provided  by  law, 
such  as  where  execution  Is  stayed  by  pardon,  by  parole, 
or  by  order  of  a superior  court,  by  taking  an  anpeal,  or 
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where  the  facts  of  the  case  fall  within  the  provisions 
of  Section  4466  or  12969  K.  S.  Ho*  1929.  Where  execution 
of  sentence  is  to  gaily  stayed,  then  the  Warden  of  the 
Penitentiary  is  to  comoute  Imprisonment  from  the  time  the 
prisoner  Is  actually  Incarcerated. 

This  deoartment  Is  of  the  onlnlon  that  any  part  of 
a judgment  of  record  which  shows  that  sentence  is  to 
start  at  a day  prior  to  the  date  of  sentence  is  but  sur- 
plusage, being  no  legal  part  of  the  formal  Judgment  and 
sentence  proper  rendered  by  the  Court.  Since  our  Courts 
have  held  that  such  is  surplusage  in  the  Jury's  verdict 
in  State  v.  Hedrick,  supra,  they  will  also  hold  same  to 
be  surplusage  when  appearing  as  a part  of  Judgment  of 
record.  We  believe  the  Missouri  Appellate  Courts  will 
follow  the  Alabama  case,  supra,  should  the  question  ever 
be  presented  to  them. 

This  surplusage  usually  appears  in  a judgment  as  an 
overture  to  allow  time  spent  in  a jail  awaiting  trial. 

If  time  spent  in  jail  awaiting  trial  is  to  be  considered 
in  measuring  punishment  for  Crime,  the  Trial  Court  can 
use  the  direct  method  of  diminishing  the  term  of  punish- 
ment from  and  after  the  date  of  judgment.  For  instance, 
a prisoner  who  would  ordinarily  be  sentenced  to  three 
years  incarceration  for  his  crime  should  be  sentenced  to 
two  years,  explaining  to  the  prisoner  that  one  year  hav- 
ing be*n  spent  in  jail,  the  time  of  incarceration  is  re- 
duced by  that  one  year.  There  is  no  good  reason  for  a 
Court  to  ever  indicate  in  a judgment  that  incarceration 
is  to  be  computed  from  a date  prior  to  sentence,  and 
there  is  much  reason  why  the  Court  should  not  have  such 
power.  A felon  loses  his  civil  rights  when  incarcerated 
for  a felony,  and  by  ante-dating  the  judgment  to  a fic- 
titious incarceration  date,  we  can  conceive  of  cases 
where  a felon  may  be  defeated  from  some  civil  right,  or 
may  avoid  otherwise  binding  contracts,  were  it  not  for 
the  fictitious  date  in  the  judgment  entry.  We  can  con- 
ceive of  cases  where  rights  of  innocent  third  parties 
have  been  defeated  by  such  fiction,  as  where  a public 
officer  convicted  of  a felony  has  had  official  dealings 
with  the  general  public  up  to  the  date  of  his  Judgment 
and  sentence,  while,  if  by  fiction  his  conviction  can  be 
legally  ante-dated,  the  right  of  third  parties  have  been 
Jeopardised.  As  was  said  in  the  Turner  case,  supra,  it 
is  not  proper  practice  for  a Judgment  to  specify  the  date 
of  commencement  of  imprisonment,  the  law  itself  deciding 
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when  the  term  shall  commence.  It  Is  for  the  Vtarden  to 
follow  the  lav  when  Imposing  sentences  on  those  committed 
to  his  custody. 

If  In  those  cases  where  the  mittimus  In  the  hands 
of  the  Warden  shows  a Judgment  specifying  a date  from 
which  sentence  is  to  be  computed,  on  one  committed  to  the 
penitentiary.  Is  to  be  given  any  legal  significance.  It 
would  be  possible  for  the  Trial  Court  to  completely  defeat 
nunishment  for  crime  while  rendering  Judgment  In  a crim- 
inal cause  by  merely  stipulating  the  date  sentence  Is  to 
start  at  a time  In  tho  past  so  that  no  term  of  punish- 
ment remains  to  be  served.  If  the  Legislature  Intended 
such  procedure  while  providing  incarceration  in  the 
penitentiary  for  crime,  they  would  have  said  so  In  Sec- 
tion 3715,  9upra,  for  they  did  specifically  provide 
that  In  capital  cas^s  the  Judgment  day  Is  a necessary 
part  of  the  sheriff's  Warrant  of  Execution.  (See  Section 
3719,  supra.) 

The  practice  of  ante-dating,  in  a Judgment,  the  time 
that  incarceration  be  computed  la  confusing  both  to 
society  and  to  the  culprit.  The  general  public  is  lead 
to  believe  that  the  criminal  code  is  being  enforced  with 
long  sentences,  while  the  culprit  is  lead  to  believe  that 
he  has  a legal  claim  for  time,  by  the  arbitrary  date  of 
incarceration  appearing  in  the  Judgment  and  the  date  that 
Judgment  was  actually  rendered. 

From  the  facts  of  your  letter  it  is  our  opinion  that 
prisoner  'Lutch'  HcCoy,  by  the  Judgments  rendered  in  his 
cases.  Is  to  serve  his  sentence  In  the  penitentiary  from 
the  date  of  Judgment  in  both  cases,  and  insofar  as  the 
terms  overlap  the  incarteratlon  is  to  be  concurrent  and 
not  consecutive. 

Kespectfully  submitted 


APPROVED  1 WM.  ORR  SAWYERS 

Assistant  Attorney  General. 


JOHI  W.  HOffMAN  Jr. 
(Acting)  Attorney  General. 
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SCHOOLS— INCIDENTAL  EXPENSE!  f If 
to  building  should  be  paid  °u* h°fbulldlnggfund the  same 
ttlC rb  0J  t rans f errel^out"© f h.l^XtMS.  However, 

giving  aHhe  rate  of  tuitton^one,.  tr.n.f«r.d  °r 

that  will  be  transferred  out  of  the  incidental 
building  fund 


Mr.  J.  1 • Mathews,  ecretary 
X arncy  rutile  Schools 
Xcarney,  Missouri 


: ear  Sir: 


Iowa : 


This  is  to  acknowledge  your  letter  aa  fol- 


"ftould  your  office  pl»ase  give  ua 
an  ooinlon  what  constitute?  inci- 
dental exoense.  lor  instance,  a 
school  may  run  a building  levy  each 
year  for  repairs  etc.,  and  they  have 
repairs  each  year,  as  moat  schools 
do.  Should  those  items  of  expense 
be  counted  in  getting  the  cost,  oer 
ouoil? 

"ft o must  set  the  rate  of  tuition 
in  our  school  from  year  to  year 
and  cannot  go  beyond  the  cost. 

"fie  would  greatly  appreciate  your 
ooinlon  and  help." 

I. 

lHCirLMTAL  1 XP.1  Nfh. 

The  Statutes  of  Missouri  do  not  define  inci- 
dental expenses,  however.  Section  9512  ft. - • Mo.  1929, 
orovides  among  other  things  for  an  Incidental  fund. 

In  Stat e ex  rel.  Marlow  v.  Hlmmelberger-harrison  Lumber 
Co.  et  al.  68  S.  ft.  (2d)  750,  the  Suorene  Court  of 
Missouri  said  the  following  at  page  753: 

"fte  find  that  section  9312,  R.  S. 

1929  (Mo.  St*  Ann.  Sec.  9312),  pro- 
vides for  dividing  school  revenues 
into  three  funds,  designated  as 
teachers1  fund.  Incidental  fund. 
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and  building  fund,  and  that  'all 
money  derived  from  taxation  for 
building  purposes,  from  the  sale 
of  school  site,  schoolhouse  or 
school  furniture,  from  Insurance, 
from  sale  of  bonds,  from  sinking 
fund  and  interest,  shall  be  placed 
to  the  credit  of  the  "building  fund."' 

The  incidental  fund  Is  derived  wholly 
from  taxes  levied  for  incidental  ex- 
penses, except  that  it  is  provided 
by  said  section  'that  the  board  of 
directors  shall  have  the  oower  to 
transfer  from  the  Incidental  to  the 
building  fund  such  sum  as  may  be 
necessary  for  the  ordinary  reoairs 
of  school  property.'" 

section  9214  d.  S.  Mo.  1929  provides  as  fol 

lows : 


"The  board  of  directors  of  each 
district  shall,  on  or  before  the 
fifteenth  day  of  May  of  each  year, 
forward  to  the  county  clerk  an 
estimate  of  the  amount  of  funds 
necessary  to  sustain  the  schools 
of  their  district  for  the  time  re- 
quired by  law,  or,  when  a longer 
term  has  teen  ordered  by  the  annual 
meeting,  for  the  time  thus  decided 
upon,  together  with  such  other  amount 
for  purchasing  site,  erecting  build- 
ings or  meeting  bonded  indebtedness, 
and  Interest  on  same,  as  may  have 
been  legally  ordered  in  such  esti- 
mate, stating  clearly  the  amount 
deemed  necessary  for  each  fund,  and 
the  rate  required  to  raise  said 
amount • " 

Section  9226  h.  S.  Mo.  1929  provides  as  fol 

lows : 


"The  board  of  education  or  directors 
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of  any  school  district  In  this  state  shall, 
whenever  In  their  judgment  It  becomes 
ne  c e s s a cj . o rt hey  be  requested,  by  a 
petition  of  ten  taxpayers  of  any  such 
school  district,  to  Increase  the  an- 
nual rate  of  taxation  for  the  ourpose 
of  paying  for  school  building  sites, 
whether  the  same  have  been  purchased 
or  condemned,  for  buying  or  erecting 
school  buildings  in  such  districts, 
or  repairing  0£  furnishing  sue a frul^d- 
lm-.a.  * * * ^determine  the  rate  of 
taxation  necessary  to  be  levied  with- 
in the  maximum  rates  orescrlbed  by 
the  constitution,  and  as  therein 
limited  for  such  purpose^  and  shall 
submit  to  the  voters  of  such  school 
district,*  * * *." 

From  the  above  it  ia  to  be  noted  that  the 
incidental  fund  la  derive!  wholly  from  taxes  levied 
for  Incidental  expense,  and  that  the  Board  of  Directors 
have  the  power  to  transfer  from  the  incidental  fund  to 
the  building  fund  sums  of  money  aa  may  be  necessary 
for  the  ordinary  repairs  of  school  property,  thus  it 
would  seem  logical  that  repairs  and  renlacemjnts 
should  be  made  from  the  current  building  fund,  and  if 
repairs  and  replacements  are  to  be  made,  the  money 
should  be  transferred  out  of  the  Incidental  fund  (if 
there  is  not  enough  in  the  building  fund),  and  the 
money  placed  in  the  building  fund* 

tte  define  Incidental  expenses  then  to  mean 
eioenses  necessary  to  give  instruction  to  the  pupils  -- 
a few  of  such  expenses  being  wages  of  Janitors,  engineers, 
caretakers,  etc.,  fuel,  lights,  power.  Janitors'  supplies 
and  repairs  and  replacements  for  instructional  apparatus. 
Repairs  and  replacements  to  the  building  such  aa  roofing 
and  painting  etc.  should  be  paid  from  the  building  fund, 
and  if  there  la  not  enough  money  in  the  building  fund 
the  amount  necessary  to  do  the  work  should  be  withdrawn 
from  the  incidental  fund  and  placed  over  in  the  building 
fund* 
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From  the  above  and  foregoing  it  ia  our  op- 
inion that  repairs  and  replacements (other  than  re- 
placera  nts  for  instructional  apparatus)  should  be 
made  from  the  current  building  fund,  and  that  in 
figuring  the  per-pupil  coat  for  the  rate  of  tuition 
in  your  school  you  should  not  Include  reoalra  and 
replacements  that  are  to  be  paid  from  the  building 
fund,  or  from  moneys  taken  from  the  Incidental  fund 
and  placed  in  the  building  fund*  The  amount,  if  any, 
that  will  be  trsnsferrel  from  the  incidental  fund  to 
the  building  fund  should  not  be  Included  when  you  ar- 
rive at  the  rate  of  tuition*  Section  16,  ^aws  of 
M a s our 1 1931,  page  343  provides  amended  laws  of  1933, 
page  393  in  part  provides! 


■*  * * abut  the  rate  of  tuition  paid 
shall  not  exceed  the  per-pupil  cost 
of  maintaining  the  school  attended* 

* * *and  the  cost  of  maintaining  the 
school  attended  shall  be  defined  as 
the  amount  spent  for  teachers'  wages 
and  Incidental  expenses** 


Yours  very  truly 


James  L*  HornSostel 
Assistant  Attorney  General* 


APPROVED: 


rt£>Y  HcKimiCK 

Attorney  Oeneral* 


JLH:H 


,-SCi*DOLS: 


Board  of  directors  have  no  power  to  repair  r(^d3  in 
front  of  school  buildings,  out  of  incidental  fund. 


- Ujt> 
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Mr.  J.  laxwoll 
County  Superintendent 
Johnson  County  Public  chools 
arr onsbur g.  Mis  nour 1 


r ar  Sir: 


This  is  to  acknowledge  yotir  letter  as  follows: 

"..'ill  you  kindly  a vise  no  regarding 
the  following: 

1.  Can  a school  board  legally  3pond 
money  from  the  incidental  fund  to  holp 
repair  a public  road  on  which  the 
school  property  i3  located,  and  which 
tho  children  of  the  district  travel  to 
and  from  school"- 

2.  Should  money  be  spent  in  the 
above  manner,  can  any  recourse  be 
taken  against  said  board*" 


Section  9311,  R*  S.  Mo.  1929,  in  part  provides: 

"Upon  the  ordor  of  the  board  of  directors. 

It  shall  be  tho  duty  of  tho  district 
clerk  to  draw  war  ants  on  the  county 
troasuror  in  favor  of  any  party  to  whom 
the  district  has  become  legally  indebted, 
either  for  services  as  teacher,  for 
material  purchased  for  the  uso  of  the 
school,  or  material  or  labor  in  tho  erec- 
tion of  a schoolhouse  for  said  district— 
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"the  ao.ll  warrant  to  be  paid  out  of  any 
moneys  in  the  appropriate  funds  In  the 
hands  of  the  said  treasurer  and  belong- 
ing to  the  district.  The  species  of 
Indebtedness  must  be  dearly  stated  and 
should  bo  drawn  on  lt3  a propriate  fund; 
all  moneys  for  teachers*  wages  on  the 
teachers'  fund;  all  moneys  used  In  the 
purchase  of  a site,  erection  of  building 
thereon,  and  furnishing  the  sane,  on 
building  fund;  and  all  other  expenses  to 
be  paid  out  of  the  Incidental  fund:” 


Section  9312  It.  . Vo,  1929,  provides  In  part  as 

follows: 


"Th  treasurer  shall  open  an  account  for 
each  fund  pacified  In  tills  section,  and 
all  nonoys  rocelvod  from  the  state, 
county  and  township  funds,  and  all  nonoys 
derived  from  the  taxation  for  teachors' 
wa'-es,  and  all  tuition  fees,  shall  be 
placed  to  the  credit  of  the  'teachers'  fund;' 
the  money  derived  from  taxation  for  incidental 
expenses  shall  be  credited  to  the  'incidental 
fund;'  *•«•*.  Ho  treasurer  shall  honor  any 
war  ant  unless  it  be  In  the  proper  form  and 
upon  the  appropriate  fund:  * * «*." 

In  ' tate  ex  rel.  Marlowe  v.  Hiimnelberger-ILarrlson 
Lumber  Co.,  et  al,  53  3.  .V.  (2d)  750,  1.  c.  753,  the  . uprene 
Court  of  Missouri  sold: 


"*  * * wo  find  that  section  9312,  R.  3. 

1329  (Mo.  it.  * nn.  ec.  3312),  provides 
for  dividing  school  revenues  into  three 
funds,  designate J as  teachers'  fund, 
incidental  fund,  and  building  fund,  a * 

The  Incidental  fund  is  derlvod  who  ly 
from  taxes  levied  for  Incidental  expenses, 
except  that  it  Is  provided  by  3aid  section 
'that  the  board  of  directors  shall  have 
the  power  to  transfer  from  the  Incidental 
to  the  building  fund  such  sum  as  nay  be 
necos  ary  far  the  ordinary  repairs  of 
school  property.' " 
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Mr.  J.  5.  Vaxwell 


Section  9226,  R.  S.  Vo.  1929,  provides  in  part  as 

follows: 


'’The  board  of  education  or  directors 
of  any  school  district  In  this  state 
shall,  whenever  in  their  Judgment  it 
becomes  nocessory,  or  they  be  request- 
ed, by  a potition  of  ton  taxpayers  of 
any  such  school  distrlot,  to  ncrease 
the  annual  rate  of  taxation  for  the 
purpose  of  paying  for  scliool  building 
sites,  *hethor  the  same  have  been 
pur  chi  sod  or  condemned,  for  buying  or 
erecting  school  buildings  in  such 
districts,  or  repairing  or  furnishing 
such  buildings,  lor  for  building, 
repairing  and  maintaining  foot  bridges 
over  running  streams)  determine  the 
rate  of  taxation  necessary  to  be  levied 
within  the  maximum  rates  proscribed  by 
the  Constitution,  and  as  therein  limit- 
ed for  such  purposes,  ft  * *." 


The  board  of  directors  aro  trustees  of  school  funds 
and  their  powers  aro  limited  to  those  expressed  in  the  statute. 
The  duty  of  the  board  of  directors  primarily  is  to  provide 
for  educational  instruction  to  pupils.  You  state  that  moneys 
wero  taken  from  the  incidental  fund  in  order  to  repair  a 
public  road,  and  we  as  uae  that  it  was  located  in  front  of  the 
school  house.  o do  not  find  any  statute  or  authority, 
expressed  or  implied,  that  would  permit  a school  board  to 
3pcnd  money  out  of  the  incidental  fund  in  repairing  a public 
road.  Upon  complying  with  Section  9226,  supra,  they  may  build 
and  maintain  foot  bridges  over  running  streams.  Ilowevor,  we 
do  not  believe  that  that  section  could  bo  given  as  authority 
to  repair  a road  out  of  the  incidental  fund.  Facts  might 
present  themselves  in  a given  case  where  it  would  be  necessary 
for  ingress  and  ogress  to  the  school  property,  that  a pathway 
or  roadway  be  constructed^  and,  if  such  was  done,  it  would  be 
lawful,  yet  payment  for  the  work  would  not  come  out  of  the 
incidental  fund. 


r.  J 


Maxwell 
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e understand  tho  facta  an  stated  In  your  letter 
that  the  school  board  merely  improved  the  public  road  running 
alongside  of  the  school  house,  out  of  the  incidental  fund, 
and  if  such  is  true,  in  our  opinion,  there  hue  boen  a mis- 
application of  fund3  on  the  part  of  the  board  of  directors. 

In  Consolidated  ochool  district  Ho,  6 v,  Ohawhan  ot  al, 
273  S.  <.  102,  the  Kansas  City  Court  of  Appeals,  pa  e 134,  said: 

"Under  our.  state  law  the  government  of 
a school  district,  as  veil  as  the  handling 
of  the  finances  thereof,  is  vested  in  a 
board  of  directors  duly  el-'ctod  by  vote. 

Their  powers  and  duties  are  proscribed 
by  statute,  A trust  is  reposed  in  them, 
the  execution  of  which  is  frequently  attend- 
ed with  diffic\ilty  and  embarrassment.  By 
accepting  such  trust  each  director  obligatos 
himself  to  perform  the  duties  as  the  law 
directs,  and  if  there  is  a misapplication 
of  the  funds,  or  any  part  thereof,  the 
question  for  determination  is  as  to 
whether  or  not  the  direct. ora  are  personal- 
ly liable  and  may  legally  bo  required  to 
respond  in  damares  therefor," 


And  further, 

"The  law  as  stated  in  the  section  last 
mentioned  is  reflected  in  the  opinion  of 
this  court  in  Cleveland  Villare  School 
lstrict  v.  dion,  195  Llo,  App,  299  , 304, 

190  3,  ...  955,  957,  whore  it  is  held 
that: 

**  -x  * honey  colleote  by  taxation  for 
school  purposes  cannot  be  diverted  from 
one  fund  to  another.  Certainly  money 
in  the  teachor*3  fund  cannot  be  trans- 
ferred to  and  used  in  the  Incidental  fund.* 

It  is  likevriso  true,  and  for  the  same 
reason,  that  money  in  the  teachers*  fund 
nay  not  be  used  in  the  building  fund. 

That  this  was  done  in  the  case  at  bar 
stands  admitted.  Defendants  contend  they 
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"are  not  liable  the  ••for.  >e  think 
tho  supreme  Court  settled  this  point 
against  defendants 1 contention  in 
. nox  i ounty  v.  Hunolt  et  al.,  110  io. 

67,  19  W*  620,  where  it  is  said: 

’How  while  the  county  court  and  the 
Judges  thereof  have  vested  in  then 
discretionary  powers  as  to  the  uanape- 
uient  of  this  county  school  fund  for 
school  purposes,  they  have  no  discre- 
tion whatever  as  to  the  uses  to  \irtiich 
it  can  be  applied.  The  use  of  the 
fund  for  the  payment  of  ordinary  county 
debts  was  an  act  in  dlroct  violation 
of  the  constitution  and  laws  creating 
that  ftaid,  and  was,  therefore,  nothing 
3hort  of  malfeasance,  That  tho  Jud^os 
would  be  liable  in  a private  suit  to 
persona  especially  injured  for  such  a 
violation  of  law  is  clear,  and  we  can 
soe  no  reason  why  they  arc  not  liable 
to  the  county.  * * * The  county  court 
and  the  Judges  thereof  were  the  agents 
of  the  county,  but  they  wore  agents 
appointed  by  and  under  the  genoral  lawe. 
Tholr  authority  is  United  and  defined 
by  law.  As  the  defendants  have  misapplied 
this  fund,  and  that,  too,  without  any 
authority  of  law  whatever,  they  must  be 
held  accountable  to  the  county  as  trustee 
of  the  fund  for  such  unlawful  act.  As 
they  had  no  discretion  by  which  they  could 
apply  the  fund  to  the  payment  of  ordinary 
comity  debt3,  it  con  make  no  difference 
that  the  act  was  not  corrupt  or  a willful 
violation  of  the  law,  and  so  the  trial 
court  ruled.  This  fund  should  ho  replaced 
by  thoso  who  diverted  it.,w 
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In  answer  to  your  3econd  question,  it  is  our  opinion 
that  recourse  to  be  taken  against  3ald  board  to  recover  the 
money  would  bo  an  action  at  law. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney-General 


APPROVE  : 


T6Y  Uc 

Attorney-General 


JLHtSO 


CORONER:  (1)  Shall  use  reason  In  determining  his  stat- 

utory jurisdiction  to  hold  an  inquest. 

(2)  Who  shall  pay  inquest  fees# 

March  25,  1935. 


Dr.  T.  M.  Mathews 
Coroner  of  Pike  County 
Bowling  Green,  Missouri 

Dear'  Sir: 

Your  request  for  an  opinion,  3 a ted  March  21,  1935, 
is  as  follows: 

"Mr.  Guy  ,.ieek,  who  has  an  estate, 
was  found  dead  with  a bullet  hole 
through  his  head.  The  circumstances 
Indicated  suicide. 

"1st.  Who  is  the  judge  as  to  the  v 
prooriety  or  necessity  of  holding 
an  Inquest? 

"2nd.  *ho  should  pay  the  Statutory 
fees  of  the  inquest?" 

As  to  your  first  question: 

Before  the  burial  of  dead  bodies,  whose  death  oc- 
curred in  this  State,  the  law  requires  a complete  and 
satisfactory  certificate  of  death  to  be  filed  with  the 
officers  of  the  State  Board  of  Health,  and  Saws  of  1933, 
page  270,  Section  9044,  amending  Revised  Statutes  1929, 
provides  in  part  as  follows: 

"^nd  no  such  burial  or  removal  per- 
mit shall  be  issued  by  any  registrar 
until  a complete  and  satisfactory 
certificate  of  death  has  been  filed 
with  him  as  hereinafter  provided:" 

The  Legislature  provides  fer  said  certificates  in 
separate  sections,  and  >ection  9047  K.5.  Mo.  1929, 
nrovides: 
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"In  esse  of  any  death  occurring 
without  medical  attendance.  It 
shall  he  the  duty  of  the  under- 
taker to  notify  the  registrar  of 
such  death,  and  when  so  notified, 
the  registrar  shall  Inform  the  lo- 
cal health  officer  and  refer  the 
case  to  him  for  Immediate  Investi- 
gation and  certification,  Drior 
to  is suing  the  permit:  Provided. 
that  when  the  local  health  officer 
Is  not  a qualified  physician,  or 
when  there  la  no  such  official, 
and  in  such  cases  only,  the  regis- 
trar is  authorized  to  $ake  the  cer- 
tificate and  return  from  the  state- 
ment of  relatives  or  other  persons 
having  adequate  knowledge  of  the 
facts:  Provided  further,  that  if 

the  circumstances  of  ike  case 
render  it  probable  that  the  death 
was  caused  by  unlawful  or  suspi- 
cious means,  the  registrar  shall 
then  refer  the  case  to  the  coroner 
for  his  investigation  and  certi- 
fication. An d any  coroner  whose 
duty  it  is  to  hold  an  inquest  on 
the  tody  of  any  deceased  person, 
and  to  make  the  certificate  of 
death  recuired  for  a burial  per- 
mit, shall  state  In  his  certificate 
the  name  of  the  disease  causing 
death,  or  the  means  of  death; 
causes  or  violence,  and  whether 
(probably)  accidental,  suicidal, 
or  homicidal,  as  determined  by  the 
inquest;  and  shall.  In  either  case, 
furnish  such  information  as  may  be 
required  by  the  state  registrar 
properly  to  classify  the  death. " 

Again  In  Section  9070,  h.  S.  Mo.  1929,  the  Legis- 
lature provided : 

"When  a transit  oermit  is  desired 
for  the  shipment  of  a dead  human 
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tody,  the  ohysician  attending  the 
deceased  in  the  last  illness  shall 
furnish  a certificate  showing  the 
name  of  the  deceased,  the  age,  the 
time  end  place  of  death,  the  cause 
of  death,  and  whether  of  a contag- 
ious or  infectious  disease.  If 
there  was  no  attending  physician, 
the  coroner  of  the  county  in  which 
the  death  occurred  shall  make  the 
certificate. 

■thus  we  see  that,  the  "certificate  of  death",  which 
is  required  ty  law  before  removal  or  burial  of  dead 
bodies,  can  be  legally  made  out  by  the  attending  phy- 
sician, tut  where  there  be  no  attending  physician  then 
it  becomes  the  coroner’s  duty  to  make  out  the  required 
certificate 

*\ 

The  coroner  is  not  privileged  at  all  events  to 
make  a "certificate  of  death"  necessary  to  a burial 
permit.  On  the  other  hand  he  has  the  *uty  to  take 
inquests  of  all  violent  and  casual  deaths  occuring 
In  the  county,  and  Section  11608  R.  S.  Mo.  1929,  pro- 
vides as  follows: 

"A  coroner  shall  be  a consevator 
of  the  peace  throughout  his  county, 
and  shail  take  inquests  of  violent 
and  casual  deaths  happening  in  the 
same,  or  idler e the  body  of  any  per- 
son coming  to  his  death  shall  be 
discovered  in  his  county,  and  shall 
be  exempt  from  serving  on  juries  and 
working  on  meads." 

The  ourpose  of  an  Inquest  Is  to  have  a jury  to 
view  any  dead  body  and  inquire  whether  death  came  by 
violence  or  casualty,  and  how  and  ty  wyom  he  came  to 
his  death,  and  Section  11612  R.  S.  Ko.  1929,  provides: 

"Every  coroner,  so  soon  as  he  shall 
be  notified  of  the  dead  tody  of  any 
person,  supposed  to  have  come  to 
his  death  by  violence  or  casualty. 
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being  found  within  his  county, 
shall  make  out  his  warrant,  di- 
rected to  the  constable  of  the 
township  where  the  dead  body  Is 
found,  requiring  him  forthwith  to 
sunaton  a Jury  of  six  good  and  law- 
ful men,  householders  of  the  same 
township,  to  appear  before  such 
coroner,  at  the  time  and  place  in 
his  warrant  expressed,  and  to  in- 
quire, upon  a view  of  the  body  of 
the  persor  there  lying  dead,  how 
and  w uom  he  came  to  his  death." 

The  coroner’s  Jury  is  required,  after  being 
charged  on  oath,  to  declare  whether  the  death  of  the 
person  be  by  his  own  act  and  the  manner  and  means 
thereof,  and  the  circumstances  relating  thereto,  and 
Section  11617  R.  5*  Mo.  1929,  provides: 

"As  soon  as  the  Jury  shall  be 
sworn,  the  coroner  shall  give  them 
a charge,  upon  their  oaths,  to 
declare  of  the  death  of  the  person, 
whether  he  died  by  felony  or  ac- 
cident; and  if  of  felony,  who  where 
the  principals  and  who  were  acces- 
sories, and  all  the  material  cir- 
cumstances relating  thereto;  and  if 
by  accident,  whether  by  the  act  of 
man,  and  the  manner  thereof,  and  who 
was  present,  and  who  was  the  finder 
of  the  tody,  and  whtther  he  was 
killed  in  tho  same  place  where  the 
body  was  found,  and,  if  elsewhere, 
by  whom,  and  how  the  body  was 
brought  there,  and  all  other  cir- 
cumstances relating  to  the  death; 
and  if  he  died  of  his  own  act,  then 
the  manner  and  means  thereof,  and 
tho  circums  ances  relating  thereto.  " 


In  order  that  we  may  understand  the  object 
of  a coroner’s  inquest,  we  look  to  Bouts  v.  McCluney 
102  Mo.  15,  14  S . W • 766,  where  the  Supreme  Court  said* 
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"The  object  of  the  coroner's  In- 
ruest  Is  to  ascert  in  whether  the 
person  died  by  felony  or  accident; 
and.  If  by  felony,  to  discover  the 
guilty  person  or  persons.**  » *" 


CONCLUSION  AS  TO  FIRST  QUES  10H. 


It  is  the  opinion  of  this  office  that  it  is  within 
the  sound  discretion  of  the  coroner,  and  he  alone,  as  to 
the  propriety  or  necessity  of  calling  a coroner's  jury 
and  holding  an  inquest  over  a dead  tody  discovered  in 
his  county,  where  the  circumstances  indicate  a death  by 
violence  or  casualty. 

His  duty  to  take  Inquests  is  a duty  Independent  of 
his  duty  to  make  out  desth  certificates,  which  must  be 
exercised  with  sound  discretion  and  with  an  object  of 
serving  the  peoole  In  those  statutory  matters,  on  which 
he  is  bound  to  charge  the  Jury  to  determine.  Ulterior 
purooses,  other  than  the  statutory  purposes  of  a coro- 
ner's Inquest,  would  not  Justify  the  coroner  in  holding 
an  inquest  but  an  Inquest  made  in  good  faith  over  a dead 
body  is  the  statutory  duty  of  one  holding  the  office  of 
coroner. 

It  1 8 the  opinion  of  this  office  that,  where  circum- 
stances reasonably  indicate  a death  by  "violence  and  cas- 
ualty" it  Is  up  to  the  coroner  to  hold  an  inquest.  The 
object  of  such  an  inquest  Is  to  determine  the  cause  of 
death.  The  sovereign  has  lost  a subject;  the  question 
arises,  was  the  death  by  accident  or  natural  causes  or 
was  a life  taken  by  felony  (which  is  without  due  process 
of  law)?  If  by  felony,  to  discover  the  guilty  person  or 
persons,  there  Is  good  reason  to  hold  statutory  inquests, 
even  though  it  may  work  embarrassment  on  the  Immediate 
family  of  deceased.  The  state  has  a vital  interest  In 
knowing  how  peoole  come  to  their  death  when  all  Indica- 
tions are  that  death  was  by  "violence  or  casualty." 

The  statute  provides  that  even  in  case  of  su&cide 
the  coroner's  Jury  are  to  determine  the  manner  aid  means, 
and  circumstances  relating  thereto.  The  Legislature  in- 
tended suicide  to  be  Inquired  into  as  a death  by  "violence 
or  casualty"  or  they  would  not  have  made  It  a subject  of 
inquiry. 
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As  to  your  second  question: 


The  following  sections  show  that  in  some  in- 
stances the  county,  and  in  other  Instances  interested 
parties,  are  liable  for  the  statutory  fees  incurrei  dur- 
ing an  inquest. 

Section  11630  R.  S.  Mo.  1929  provides: 

"If  an  inquest  be  held  over  the  body  of  a 
minor, the  parent,  guardian  or  master  of 
the  same  shall  be  liable  for  the  costs  and 
expenses, if  there  be  any  such  Derson  able 
to  pay  the  saiut>.  if  the  person  over  whose 
tody  an  inquest  shall  be  held  shall  have 
any  estate, the  cost  and  expenses  of  in- 
quest and  burial  shall  be  paid  out  of  his 
estatejbut  where  there  is  no  person  liable 
and  able  to  pay  such  expenses,  they  shall 
be  allowed  by  the  county  court  out  of  the 
county  treasury." 


Section  11632  h.S.  Mo.  1329  provides: 

"The  coroner  or  other  officer  holding  an 
inquest, as  provided  for  by  this  chanter, 
shall  present  to  the  county  court  a cer- 
tified statement  of  all  the  costs  and  ex- 
pehses  of  said  inauest, including  his  own 
fees,  the  fees  of  Jurors,  witnesses,  con- 
stables and  others  entitled  to  fees  for 
which  the  county  is  liable;  and  the  county 
court  shall  audit  and  allow  the  same,  and 
shall  make  a certified  copy  of  the  sane, 
without  delay,  and  deliver  such  copy  to 
the  county  treasurer,  which  copy  shall  be 
deemed  a sufficient  warrant  or  order  on 
the  treasurer  for  the  payment  of  the  fees 
therein  specified  to  each  person  entitled 
to  such  fees.  IThe  county  treasurer  shall 
pay  to  cbcu  person  on  demand,  or  to  his 
legal  representatives,  the  fees  to  which 
he  is  thus  entitled,  and  shall  take  the 
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proper  receipt  therefor,  and  produce  the 
same  in  his  settlements  with  the  county 
court  as  vouchers  for  the  money  so  paid 
out  by  him.” 


Section  11634  R.  S.  Mo.  1929  provides: 

"Whenever  any  known  person  shall  have 
died  from  any  cause  other  than  violence 
or  casuelty,and  a certificate  of  the  cause 
of  death  is  necessary  for  the  burial  of 
the  body  of  such  person, the  coroner  shall, 
at  the  request  of  the  relatives  or  friends 
of  such  person,  hold  a view  or  inquest  on 
the  body, and  the  person  making  such  request 
shall  pay  all  costs,  fees  and  expenses  of 
such  inquest  or  view, nor  shall  the  county 
be  liable  for  any  of  them  unless  it  shall 
appear  to  the  county  court  that  in  such  a 
view  or  inquest  there  appeared  reasonable 
cause  to  suspect  that  said  dead  person 
came  to  his  death  by  violence  or  casualty, 
in  which  case  the  costs,  fees  and.  expenses 
of  such  view  or  inquest  shall  be  paid  as 
in  ordinary  cases; and  although  such  person 
may  have  died  from  disease  or  natural  cause, 
where, under  this  section, the  county  is  not 
liable  for  the  fees,  costs  and  expenses  of 
a view  or  inquest, and  the  same  cannot  be 
made  out  of  the  person  requesting  the  sane, 
or  out  of  the  estate  of  the  deceased, the 
county  court  may,  in  its  discretion,  allow 
and  pay  the  fees  of  necessary  witnesses  at 
the  view  or  inquest;  but  all  services  of 
the  coroner,  constable  and  other  officers  in 
or  about  the  same  shall  be  rendered  grat- 
uitously, as  in  the  case  of  a suit  by  a 
plaintiff  permitted  to  sue  as  a poor  person.” 


Section  11635  R.  S.  Mo.  1929  provides: 

"Any  coroner  who  shall  knowingly  charge 
to  any  person,  or  present  to  the  county 
court  for  allowance,  any  items  of  fees, 
costs  and  expenses  not  authorized  by  law, 
or  for  any  service  not  actually  performed. 
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shall  be  deeded  guilty  of  a misdemeanor, 
and,  on  conviction  thereof,  shall  forth- 
with be  remove  from  offfce.  Such  removal 
shall  be  declared  in  the  judgment  for  such 
misdemeanor,  and  thereupon  the  office  of 
such  coroner  shall  be  declare''  vacant, 
and  his  successor  a "pointed  according  to 
law." 


Our  upremeCourt , in  construing  Section  11632, 
supra,  said,  in  the  case  of  Carmack  v.  County  127  Jfo.  527, 
30  S.  Vi . 162: 


"By  section  2462,  Revise!  Statutes, 1889, 
it  is  made  the  duty  of  the  officer  hold- 
ing the  inquest  to  present  to  the  county 
court  of  the  county  in  which  the  inquest 
is  held  a certified  statement  of  all  the 
costs  and  expenses  of  said  inquest,  in- 
cluding his  own  fees,  the  fees  of  jurors, 
witnesses, constables  and  others  entitled 
to  fees  for  nfcich  the  county  is  liable. 

The  certificate  of  the  coroner  in  this 
case  was  in  evidence,  was  prime  facie 
evidence  that  the  services  were  rendered 
for  which  fees  were  charged  as  therein 
stated,  8nd  1 n the  absence  of  proof  to 
the  contrary,  war  all  that  was  necessary 
to  justify  the  finding  and  judgment  of  the 
court.  The  judgment  is  affirmed." 


Our  Supreme  Court  construed  together  sections 
11802  and  11632,  supra,  in  the  case  of  Houts  v.  McCluney 
1Q2  Mo.  13,  14  S.  . 766,  snd  said: 

"In  the  first  place,  no  costs  are 
allowed  by  the  common  law.  They  are, 
with  us,  creatures  of  the  statute. 

They  must  be  paid  in  the  amounts  and 
in  the  manner  specified  in  the  statute^ 
Sections  5156  and  5613  are  clear  and 
unambiguous.  They  make  the  county  liable 
for  the  fees  allowed  the  coroner,  jurors, 
witnesses  and  the  constable  in  all  inquests 
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whore  the  coroner  has  reasonable  cause 
to  believe  that  the  person,  over  whose 
body  the  inquest  Is  field,  came  to  his 
death  by  violence  or  casualty." 


Lection  11633  R.  S.  ao.  1929  provides  that  in 
certain  Instances  the  coroner's  fees  are  not  to  be  allowed 
by  the  county  court  as  a charge  upon  the  county;  said  sec- 
tion reads: 


"No  costs  or  fees  to  the  coroner  shall 
be  allowed  by  the  county  court.  In  any 
case  of  the  view  of  or  Inquest  on  a dead 
body, unless  it  appears  to  the  court  that 
the  coroner ,3l ther  before  or  during  the 
v 1 9w  or  Inquest, had  reasonable  cause  to 
believe  that  such  body  was  that  of  a per- 
son who  had  cone  to  his  death  by  violence 
or  casualty, or  who,  being  unknown,  was 
found  dead  within  such  county;  but  where 
any  such  inquest  or  view  has  been  held  by 
the  coroner,  on  a notification  by  some 
person,  without  reasonable  cause  to  sup- 
pose that  such  dead  body  was  that  of  a 
person  unknown,  or  who  had  come  to  his 
death  by  violence  or  casualty, the  person 
giving  such  notification,  without  reason- 
able cause,  as  aforesaid,  shall  be  liable 
to  nay  all  the  costs,  fees  and  expenses 
of  such  view  or  inquest.'1 


CONCLUSION  ki  ro  SECOND  QUESTION. 


Fees  for  performing  duties  of  a public  office 
were  not  allowable  by  com-non  law  and  If  they  be  allowable 
In  this  day  it  is  because  the  Legislature  has  so  provided. 

The  legislature  has  provided  for  coroner's  fees 
in  the  statutes  set  out  supra^  but  his  rirht  to  same  depends 
entirely  on  the  construction  of  the  statutes  allowing  same. 
The  Supreme  Court  in  the  Houts  case  construed  the  above 
sections  to  mean  that  the  county  Is  liable  for  legitimate 
coroner's  fees  'where  the  coroner  has  reasonable  cause  to 
believe  that  the  person,  over  whose  body  the  Inquest  is 
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held,  came  to  his  death  by  violence  or  casualty." 

It  5s  the  opinion  of  this  of* Ice  that  the  liability 
of  the  coiinty  has  not  changed  since  the  holding  In  the  Houts 
case.  The  above  question  states  the  law  as  It  relates  to  a 
county's  liability. 

On  the  other  hand,  the  general  liability  of  the 
county  Is  not  wit  out  exception.  here  an  Inquest  be  held 
on  notification  of  a person  without  reasonable  cauee  to 
suppose  a death  by  violence  or  casualty,  the  person  ao  no- 
tifying Is  then  liable,  ard  not  the  county.  Section  11633, 
supra,  so  provides. 

There  is  another  exception  to  county  liability. 

Where  an  Inquest  Is  held  under  the  provisions  of  Section 
11634,  supra,  the  county  is  liable  under  the  gene  ral  rule 
above  laid  down,  but  the  general  rule,  by  the  very  terms  of 
said  section,  does  r.ot  apply  In  cases  of  death  by  "disease 
or  natural"  causes.  oy  the  terms  of  said  section  it  Is 
possible  for  the  coroner  to  be  called  upon  to  make  out  a 
"certificate  of  death"  and  It  becomes  hif  duty  to  view  the 
body  and  look  to  the  person  who  requested  his  assistance 
for  his  fees.  In  such  a case  the  necessary  witness  fees 
may  be  uaid  at  the  discretion  of  the  county  court,  but 
the  fees  of  the  coroner,  constable  and  other  officers,  by 
the  very  terms  of  the  statute,  are  gratuitous. 

••hen  the  coroner  Is  called  In  under  the  provisions 
of  this  statute  to  perform  his  duty,  the  Legislature  did  not 
intend  to  deny  to  the  coroner  the  general  power  which  they 
had  vested  in  him  to  reasonably  hold  inquests  when  the  occasion 
demands.  'They  recognised  in  him  his  rlr-ht  to  perform  his  duty, 
even  when  called  in  originally  by  relatives  only  for  the  purpose 
of  making  a"certiflcate  of  death,  v when,  after  answering  such 
a call  and  under  his  view  he  sees  a dead  body  which,  from  all 
appearances  came  to  its  death  by  "casualty  and  violence." 

That  is  why  the  Legislature  said  in  paid  section  that  he  shall 
"hold  a view  or  Inquest.,''  whichever  the  occasion  reasonably 
demands.  If  it  turns  out  that  be  held  an  inq\test  when  in 
all  reason  a "view’1  would  have  sufficed  to  have  shown  death 
from  disease  or  other  causes,  then  the  county  Is  not  liable 
for  costs  and  fees  under  the  provisions  of  this  section. 

Since,  under  the  statutes,  liability  for  coroner's 
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fees  depend*  upon  the  facts  of  each  case.  It  Is  Impos- 
sible for  this  office  to  go  beyond  stating  the  general 
rule  of  liability  set  out  in  the  statutes  and  cases, 
and  the  statutory  exceotions  thereto. 

hecapitulating  our  conclusion  to  your  second  ques- 
tion: Where  an  inquest  is  reasonably  held,  the  county 

is  liable  for  coroner’s  Inquest  fees.  Where  inquest  be 
unreasonably  held,  the  county  Is  not  liable  byt  service 
fees  are  to  be  paid  by  the  Informant  (except  for  witness 
fees  which  county  court  may  allow)  or  are  gratuitous. 

in  the  final  analysis,  legal  liability,  for  fees 
in  an  inquest  held  by  a coroner,  depends  on  the  facts  of 
each  case  and  must  prevail  or  fail  on  its  own  particu- 
lar facts. 


Respectfully  submitted 


WM.  OR  H SAWYERS 
assistant  Attorney  General. 


APPROVED: 


ROY  McKITTRICK 
Attorney  General 
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INTOXICATING  LIQUOR  - Information  for  sale  without  license. 


July  5,  1935. 


FI  LED 


Honorable  Thomas  A*  thews 
F rose  cut  ing  ttorney 
St*  Francois  County 
Farmington,  Tis.ouri 


. car  Sir* 


e have  your  request  of  July  3,  1936  for 
an  opinion,  which  Is  in  pert  as  follows: 

"on  vay  17,  1936,  fir*  J.  C.  Henderson, 
who  represents  the  Supervisor  of  Liquor 
Control,  purchased  from  Thomas  It  leer 
and  Marion  Jones,  in  this  county,  a 
certain  one-half  pint  of  whiskey  bearing 
the  Federal  stamp  and  also  the  Five  Cent 
stamp  Issued  by  the  Supervisor  of  Liquor 
Control*  hereafter  I prepared  an  ap- 
plication for  search  warrant  upon  the 
information  riven  no  as  a result  of  the 
purchase  made  by  Mr.  J.  C*  enderson, 
and  following  the  information  given  me 
and  the  application  nadu»  on  my  pert  for 
a search  warrant,  the  warrant  was  Is- 
sued and  the  Sheriff  then  executed  the 
wnrrsnt  by  searching  the  promises  and 
finding  160  half  pints  of  whiskoy;  100 
pints  of  whiskey  and  33  quarts  of  whlekoy, 
er  ch  bottle  beering  the  federal  stamp 
snd  the  stamp  issued  by  the  supervisor 
of  Liquor  Control  of  this  State.  However, 
he  hr  . no  p rmit  or  license  from  the  u- 
pervlsor  of  liquor  control  to  sell  same." 
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It  la  the  opinion  of  this  office  that  the  sellers , 
Thom*  a Baker  end  Hnrlon  Jones,  om  be  prosecuted  for 
violation  of  -ootion  13  of  the  Lienor  Control  Act  on 
two  separate  charges:  (1)  The  sale  of  Intoxicating  liquor 
by  a person  not  holding  a license;  (2)  Kxposing  for  s?’le 
Intoxicating  liquor  by  • person  without  o license*  The 
first  Is  a felony  and  the  punlshoent  is  prescribed  in 
section  21-1,  Subdivision  (0)*  The  second  is  a mis- 
de-.cmor  punishable  under  ectlon  SO*  To  charge  the 
first  offense  of  soiling*  the  following  is  suggested  as 
a sufficient  information: 

"Comes  now  * Prosecuting 

Attorney  within  nnc  for  County, 

Tilenourl,  and  upon  his  official  oath  In- 
forms the  court  that  Thomas  Baker  and 

Marlon  Jones,  et  and  In  the  County  of  , 

and  State  of  Missouri,  on  or  about  the"T7th 
day  of  May,  1935,  did  then  and  there  unlaw- 
fully and  feloniously  sell  Intoxicating 
liquor  without  having  first  applied  for 
and  received  a license  from  the  Supervisor 
of  Liquor  Control  authorizing  the  sole  of 
Intoxicating  liquor;  against  the  peace  end 
dignity  of  the  tote*" 


The  name  of  the  buyer  of  the  Intoxicating  liquor 
la  not  an  element  of  the  offense  and  need  not  be  pleaded* 
State  v.  Leona r , 195  Mo*  pp*  203;  State  w*  Brooke,  18 
S*  9*  (2d)  16* 

It  la  sufficient  to  charge  a violation  of  the  Liquor 
low  on  or  about  n certain  day*  State  v.  Plgg,  312  Mo*  214* 

In  charging  the  second  offense  In  the  information, 
which  would  be  a misconennor,  it  will  be  sufficient  to  uae 
the  a t ova  Inform?  tlon,  leaving  out  the  word  " feloniously", 
and  substituting  "exposed  for  sale"  for  the  term  "sell  • 

It  le  the  o Inion  of  this  office  that  the  one  pint 
of  liquor  sold  la  sufficient  to  sustain  the  felony  charge 
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of  selling  without  s license,  r<nd  the  second  charge 
would  he  be sod  upon  the  liquor  seized  plus  the  testi- 
mony of  J*  C*  Henderson  thrt  he  purchased  one-half  pint 
out  of  the  liquor  soiled. 

We  trust  thrt  you  have  received  conies  of  the 
padlock  procee  Inga  consisting  of  a Bill  for  Injunction, 
:on  >orery  Injunction  and  a Hotlce  of  Filing  of  Suit*  It 
occurs  that  this  would  be  an  excellent  opportunity  to  test 
the  new  padlock  proceedings  in  this  State. 

We  shall  be  glad  to  prepare  any  further  plead- 
ings or  pe  ers  in  the  outier. 


Respectfully  submitted. 


FRANKLIN  L.  RLAOAN 

sals  tent  Attorney  General 


A ROVK  * 


TffHTwT  HOFFMAN/  “Jr! 

(Acting  Attorney  General) 
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TAXATION  AND  REVENUE:)  T»x  la*  can  provide  re-  ipts  to  go  to  exclusive 

) fund  for  specific  purpose. 

BILLS.  ) 


January  10,  1935. 


Senator  James  C.  McDowell 
Capitol  Building 
Jefferson  City,  Missouri 


Dear  Senator; 

Ae  herewith  render  you  an  opinion  In  respeot  to 
your  oral  request  for  our  views  on  the  following  proposition: 

•May  the  General  Assembly  enact  a 
cigarette  tax  and  provide  that  the  pro- 
ceeds thereof  be  placed  In  a special 
fund  from  which  to  pay  old  age  pensions?" 

At  the  general  election  held  November  8,  1932,  the 
people  adopted  Constitutional  Amendment  No.  1,  being  an  amend- 
ment to  section  47  of  Article  IV  of  the  Constitution  of 
Missouri,  by  adding  the  following  phrase  to  valtf  seotlon: 

"Provided  further,  th  t nothing  In  this 
Constitution  contained  shall  be  construed 
as  prohibiting  the  general  assembly  from 
granting  or  authorising  the  granting  of, 
pensions  to  pei  sons  over  seventy  years 
of  age,  who  are  Incapacitated  from  earning 
a livelihood  and  are  without  means  of 
support,  as  may  be  provided  and  regulatea 
by  law.  * 

Section  47  of  Article  IV  of  the  Constitution  prohibits 
the  General  Assembly  from  authorizing  any  county  or  political 
corporation  or  subdivision  from  lending  Its  credit  or  granting 
public  money  to  the  aid  of  Individuals.  By  amendments  certain 
exceptions  have  been  provided,  one  authorizing  the  creation  of 
a fund  for  the  pensioning  of  crippled  and  disabled  firemen, 
another  authorizing  the  granting  of  pensions  to  deserving  blind. 
Vlth  the  last  amendment  a further  exception  Is  made  authorizing 
the  granting  of  pensions  to  persons  over  seventy  years  of  age 
incapable  of  earning  a livelihood  and  without  means  of  support. 
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This  laet  amendment  does  not  provide  for  the  levy  of  a tax  and  the 
establishment  of  a specific  fund  fro*  which  the  benefits  to  be 
granted  are  to  be  paid  exclusively,  ae  did  the  amendment  authorizing 
blind  pensions.  Is  are  therefore  confronted  with  the  problem  as 
to  whether  the  Legislature  can  establish  such  a fund  although  not 
provided  for  in  the  Constitution.  We  are  promptly  confronted  with 
jectlon  44  of  Artlole  IV  of  the  Constitution  providing  in  part  as 
follows: 

"111  revenue  collected  and  moneys  received 
by  the  State  from  any  source  whatsoever 
shall  go  into  the  treasury,  and  the  General 
Assembly  shall  have  no  power  to  divers  the 
same,  or  to  permit  money  to  be  drawn  from 
the  treasury,  except  in  pursuance  of  regular 
appropriations  made  by  law.*  • • •• 

This  provision  would  require  that  all  moneys  collected 
under  the  provisions  of  the  cigarette  tax  would  have  to  be  paid 
Into  the  State  Treasury  and  could  only  be  expended  under  the 
authority  of  a legislative  appropriation.  If  the  purpose  sought 
to  be  obtained  is  to  be  accomplished  without  a further  constitutional 
amendment,  it  can  be  done  by  a provision  in  the  tax  law  providing 
that  the  taxes  raised  under  the  measure  are  to  be  paid  Into  a 
s pedal  fund  to  be  known  ae  the  Old  Age  Pension  fund^or  some  such 
other  appropriation  title,  to  be  used  only  for  the  purpose  of 
oarrylng  out  the  provisions  of  the  Oonstitutlonal  Amendment  Wo. 

1, adopted  by  the  people  of  Missouri  on  lovenber  8,  1932.  Regular 
appropriation  bills  would  be  necessary  before  the  funde  could  be 
expended  and  the  tax  law  Itself  would  always  be  subject  to  legis- 
lative will,  to- .’it,  the  Legislature  could  by  appropriate  action 
ohange  the  purpose  for  which  the  tax  was  to  be  expended. 

Ae  authority  for  the  foregoing  suggestion  we  refer  to 
the  case  of  state  ex  rel.  Path  ve.  Henderson,  100  Mo.  190.  The 
Supreme  Court  in  banc  In  this  case  passed  upon  the  constitution- 
ality of  the  Collateral  Inheritance  Tax  Law  of  1899.  This  law 

levied  a collateral  inheritance  tax  and  provided  that  the  receipts 
therefrom  should  be  deposited  in  the  "State  Seminary  Moneys*  fund, 

Vo  be  aevoted  to  the  exclusive  use  of  the  University  of  Missouri 
and  the  Rolls  School  of  Mines.  Thle  aet  read  la  part  as  follows: 

"Sec.  4.  The  moneys  received  by  the  State 
Treasurer  unaer  the  provisions  of  thle  act 
shall  be  deposited  in  the  State  Treasury  to 
the  credit  of  the  fund  now  existing  in  the 
State  Treasury  and  known  as  the  "State 
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Seminary  Moneys,"  for  the  maintenance,  support 
and  better  equipment  of  the  buildings,  apparatus, 
boohs.  Instruction,  etc.,  of  the  University  of 
the  9tate  of  Missouri,  to  an  amount  not  exceeding 
in  any  one  year  the  equivalent  of  one-tenth  of 
one  mill  upon  every  dollar  of  the  assessed  valuation 
of  taxable  property  of  this  state  for  the  said 
year:  Provided,  that  one-eighth  of  all  suoh 
moneys  so  received  shall  be  devoted  to  the  use  of 
the  School  of  Mines  and  Metallurgy,  a department 
of  the  said  Unlvsrslty:  Provided,  further,  that 
If  the  net  amount  deposited  In  any  one  year  by  the 
State  Treasurer  under  the  provisions  of  this  act, 
to  the  credit  of  the  'State  seminary  Moneys'  be 
not  equivalent  to  one-tenth  of  one  mill  upon 
every  dollar  of  the  assessed  valuation  of  taxable 
property  of  this  state  for  the  said  year,  It  shall 
be  the  auty  of  the  State  Treasurer  to  make  good 
this  deficiency  out  of  the  first  moneys  received 
under  the  provi alone  of  this  aot  In  the  next 
succeeding  year:  Provided  further,  that  all  said 
moneys  shall  be  disbursed  In  pursuance  of  regular 
appropriations  of  the  General  Assembly,  In 
aocoraance  with  the  provisions  of  section  five 
thousand  six  hundred  and  ninety-one  (5691)  of  the 
Revised  statutes  of  1869. 

Sec.  5.  The  moneys  received  by  the  State  Treaeurer 
under  the  provisions  of  this  act  which  shall  exceed 
In  any  one  year  the  amount  required  by  section  four 
of  this  aot  to  be  deposited  to  the  or edit  of  the 
'State  Seminary  Moneys,'  shall  be  deposited  In  the 
State  Treasury  to  the  oredlt  of  a fund  to  be  known 
as  the  'Educational  Funds,'  which  Is  hereby  created 
and  established.  The  moneys  deposited  In  the  said 
fund  shall  be  appropriated  by  the  General  Assembly 
for  public  educational  purposes.*  • • •■ 

In  passing  upon  the  constitutionality  of  the  foregoing 
provision  the  Court  stated,  208  et  seq: 

•The  first  contention  of  the  relators  Is  that  the 
Act  of  April  19th,  1899,  Is  unconstitutional, 
because  It  appropriates  the  State's  revenues  In 
an  inverse  order  to  that  laid  down  In  section  43, 
article  4,  of  the  Constitution,  and  destroys  the 
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prioritise  provided  In  that  section. 

,\s  9ald  by  the  learned  counsel  who  maintains  this 
proposition,  a somewhat  brief  consideration  ought 
to  demonstrate  Its  truth  or  Its  unsoundness. 

The  constitutional  provision  Is  simple,  and  the 
statute  Is  unobecure.  The  argument  o±'  relator 
Is  predicated  on  section  43  of  article  4 of  the 
Constitution,  namely,  that,  'all  revenue  collected 
and  moneys  received  oy  the  3tate  from  any  source 
whatsoever  shall  go  Into  the  Treasury,  and  the 
General  Assembly  shall  have  no  power  to  divert  the 
same  or  permit  the  money  to  be  drawn  from  the 
Treasury  except  In  pursuance  of  regular  appro- 
priations made  by  law,'  which  Is  followed  by  the 
provision  directing  the  order  In  whloh  the 
Legislature  shall  pass  appropriation  bills. 

From  these  words  counsel  deduce  the  proposition 
'that  all  revenue  collected  and  moneys  received 
by  the  State  from  every  source  shall  go  In  the 
first  instance  Into  one  common  or  general  fund, 
unfettered,  unpledged  and  unappropriated,'  and 
that  these  words  necessarily  prohibit  the  oreatlon 
of  any  special  funds  In  the  Treasury  to  be  supplied 
out  of  revenue  provided  by  the  General  Assembly. 

Other  words  must  be  read  Into  the  article  to 
justify  such  an  Interpretation,  to-*lt,  'one 
general  fund.'  If  such  was  the  Intention  of  the 
framers  of  the  Constitution  they  were  singularly 
unhappy  In  expressing  themselves,  an  Imputation 
which  we  axe  unwilling  to  cast  upon  that  body, 
especially  when  they  were  preparing  an  Instrument 
so  solemn  and  important  in  Its  nature. 

Learned  counsel  r ach  their  conclusion  that  the 
convention  Intended  that  all  revenue  and  moneys 
collected  should  go  Into  'one  general'  or  'common 
fund'  by  a process  of  reasoning  and  not  from  any 
express  ooaimand  of  the  Constitution.  If  they 
are  right,  then  all  the  revenues  must  go  Into  one 
common  or  general  fund  and  yet  the  Constitution 
Itself  provides  elsewhere  for  special  funds. 
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But  again,  section  lb,  article  10,  leaves  no 
doubt  stoat ever  as  to  ttoe  Intention  of  ttoe 
convention.  It  requires  tto&t  'all  aoneys  nos 
or  at  any  time  hereafter,  In  ttoe  State  Treasury, 

Delonging  to  ttoe  State,  shall  Immediately  on 
receipt  tnereof  be  deposited  by  ttoe  Treasurer 
to  tne  credit  of  ttoe  state  for  ttoe  benefit  of 
ttoe  funds  to  wnloto  they  respectively  belong  In 
suoto  bank,  or  banks'  as  may  be  selected  under  that 
eeotlon. 

So  that  It  elll  not  do  to  say  that  the  Constitution 
requires  all  revenues  of  the  State  to  be  first 
paid  Into  one  general  or  coamon  fund  and  then  dis- 
bursed In  the  order  named  In  seotlon  43,  article 
4,  of  the  Constitution. 

That  section  simply  requires  the  General  Assembly 
to  proceed  In  that  order  In  passing  Its  appro- 
priation bills. 

It  does  not  folio*  because  ttoe  Legislature  Is 
required  to  pursue  a speolflc  order  In  passing 
appropriation  bills,  that  It  aay  not  provide  a 
tax  for  a public  purpose,  and  require  It  to  be 
paid  Into  the  Treasury  and  set  apart  In  a special 
fund  subject  to  a suosecp  ent  appropriation  for 
ttoe  purpose  for  wtoloh  It  eas  levied,  or  for  that 
matter,  to  some  other  public  purpose,  when  un- 
restrained by  a constitutional  limitation.*  • 

Ttoe  Collateral  Inheritance  Tax  Las  was  a privilege  or 
excise  tax  as  would  any  cigarette  tax  las  undoubtedly  be  which  la 
adopted.  Vs  believe  ttoe  foregoing  case  to  be  In  point  on  this  question 
and  ample  authority  for  a provision  setting  up  a special  fund  for 
old  age  pensions  and  providing  that  ttoe  proceeds  In  suoto  fund  shall 
only  oe  used  for  ttoe  purpose  of  carrying  out  ttoe  Constitutional 
Amendment.  Ne  do  not  find  that  this  case  has  been  overruled  or 
criticised  In  any  eubseqmant  opinion  of  our  Supreme  Court. 

Such  a legislative  enactment  would  of  course  be  on  the 
same  basis  as  any  other  legislative  act  and  could  not  authorize  the 
expenditure  of  the  funds  without  placing  them  In  the  treasury  or 
without  a legislative  appropriation  therefor.  Ttoe  moneys  In  this 
fund  and  the  appropriation  therefore  would  be  on  the  same  basis 
as  ottoer  appropriation  acts.  Ths  moneys  In  the  fund  could  not  be 
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construed  as  being  continually  appropriated  for  the  purpose  of  carry- 
ing out  tne  amendment. 

In  the  case  of  State  ex  rel.  aeesler  vs.  Hackman,  304 
Mo.  453,  tbe  Court  pointed  out  tne  distinction  between  the  creation 
of  a special  fund  and  tbe  appropriation  of  moneys  from  that  fund, 

1.  c.  458: 


"•  • • ‘this  court  has  held  that  a fund 
raised  by  an  act  for  a special  purpose, 
could  not  oe  paid  out  of  the  state 
Treasury  except  upon  an  ap  roprlatlon  by 
an  act  of  the  Legislature.  (State  ex  rel. 

Path  v.  deader son,  ISO  Mo.  19C,  1.  o.  214; 

State  ex  rel.  v.  Gordon,  236  Mo.  142,  1.  o. 

15b.)  in  the  case  1 at  clteci  the  court 
hAd  under  consideration  a fund  for  the  sup- 
port ana  aalntenancs  of  ths  Game  Department. 

It  was  held  that  the  creation  of  a special 
fund  is  not  a continuing  appropriation  of 
the  fund,  ox  of  any  part  of  it,  to  pay 
accounts  drawn  against  It.  That  the  creation 
of  the  fund  Is  one  tnlng,  and  the  appropriation 
of  money  to  pay  accounts  against  the  fund  Is 
quite  another  tnlng.  The  language  of  the 
Constitution  Is  unequivocal;  It  requires  an 
appropriation  oefore  payment  of  money  re- 
ceived Oj  the  State  ' from  any  source  what- 
soever,' Tne  money  oolleoted  oy  the  board 
le  received  by  the  State;  it  goes  Into  the 
State  Treasury.  To  make  It  more  specific, 
the  requirement  that  an  appropriation  by  the 
Legislature  will  oe  necessary  before  money 
can  be  paid  out  of  the  treasury  of  the  St?te, 
it  is  applied,  not  only  to  state  funds,  but 
to  'any  of  the  funus  under  Its  management.'1' 

Although  uninformed  as  to  the  plan  for  the  administration 
of  the  act,  this  fun;  would  probaoly  fall  within  the  provisions  of 
Senate  Bill  124,  page  414,  Lews  of  Missouri,  1933,  unless  provisions 
were  made  to  exempt  such  fund  from  the  o eratlon  of  this  law.  You 
will  recall  that  tnis  act  provides  for  the  transfer  of  all  moneys  In 
special  funds  Into  the  general  revenue  fund  at  the  expiration  of  each 
biennial. 


Chile  the  taxing  act  ltaelf  would  be  eubject  to  amendment 
or  change  by  eacn  general  assembly,  still  so  long  as  the  act  pro- 
vided for  the  use  of  the  funds  to  pay  old  age  pensions,  a lawful 
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appropriation  of  those  funds  could  not  be  made  for  any  other  purpose. 
This  Issue  has  recently  been  settlea  In  the  ease  of  9tate  ex  rel. 
Davis  vs.  Smith,  75  8.  *.  (3d)  838.  In  this  case  the  Court  held 
an  appropriation  act  to  be  Ineffectual  snlcb  conflicted  vlth  the 
substantive  lav  on  the  subject,  1.  o.  830: 

•It  cannot  be  said  that  the  act  appro- 
priating $3,000  from  the  general  revenue 
fund  to  the  board  of  barber  examiners' 
fund  amounted  to  an  amendment  of  section 
13520,  ft.  S.  1929  (mo.  St.  Ann.  Sec.  13535, 
p.  537).  It  does  not  attempt  to  amend  that 
section.  Its  sole  purpose  was  to  appro- 
priate $3,000  from  one  fund  to  another.  It 
reaas  as  follows: 

'There  Is  hereby  appropriated  out  of  the 
state  treasury,  chargeable  to  the  general 
revenue  fund,  the  sum  of  three  thousand 
($3,000.00)  dollars  to  the  Board  of  Barber 
examiners  Fund.'  (Laws  1933-34,  p.  13, 

Section  12b. ) 

Besides,  legislation  of  a general  character 
cannot  be  Included  in  an  appropriation  bill. 

If  this  appropriation  bill  had  attempted 
to  amend  seotlon  1352b,  It  would  have  been 
void  In  that  It  would  have  violated  section 
28  of  article  4 of  the  Constitution  which 
provides  thit  no  bill  shell  contain  mors 
than  one  subject  which  shall  be  clearly  ex- 
pressed in  Its  title.  There  Is  no  doubt 
but  what  tne  amendment  of  a general  statute 
tuoh  as  -*-ctlon  13535,  and  the  mere  appro- 
priation of  money  are  two  entirely  different 
and  separate  subjects.  State  ex  rel.  Hueller 
vs.  Thompson,  State  Auditor,  316  Uc.  272, 

289  S.  f.  358.*  • •• 


It  Is  therefore  the  opinion  of  this  office  that  a 
cigarette  tax  las  could  be  enacted  providing  that  the  receipts  there- 
from should  be  used  exclusively  for  paymsnt  of  Old  Age  Pensions,  but 
that  unites  there  Is  a constitutional  amendment  adopted  so  providing. 
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the  lav  vould  be  subject  to  legislative  action  at  any  tine,  but  so 
long  as  the  act  provided  the  funds  to  be  uhsO  for  Old  Age  Pensions 
no  other  lasful  appropriation  thereof  could  be  made. 


Respectfully  euonitted, 


T°  ^ ^ <=>  Q- 


tRY  G.  *ALTNERf  Jr., 
Assistant  Attorney  General 


approved: 


Rot  mckitt-ick. 
Attorney  General 


Hus: MM 
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COUNTY  OLT  'S 


- I.  The  amount  of  compensation  of  county  cle^k  a nd  deputy  hineU 
II.  C wnpensatlon  of  county  clerk  and  pay  of  deputies  must  be 
derived  annually  from  fees  earned;  III.  Settlements  with 
county  courts;  when  made  etc.;  IV.  Duty  of  the.  county 
clerk  to  appoint  deputy  or  assistant;  duty  of  county 
court  to  approve  or  disapprove  such  appointment. 


ebruary  14,  1955 


/I 


Honoro  le  heo.  cVracken 
County  Clerk 
cent  County 
Salem,  Vlssouri 


Dear  lr: 


e have  your  request  of  January  15,  1935 
for  an  opinion  relative  to  the  corapcnaation  of  county 
clerks,  com  cne® t ion  of  deputioa  an-  e t lntfit  of 
fo'3  with  the  county  court.  o also  hove  numerous 
other  requests  pertaining  to  similar  subjects  con- 
nected with  the  county  clerk's  office  and  therefore, 
for  brevity,  we  are  combining  all  such  requests  in 
this  opinion. 


I. 

The  amount  of  com  enaction  of  county  clerk 
and  deputy  hire 


Section  11811,  Laws  Mo.  1933,  p.  370  fixes 
the  maximum  con  ensrtlon  for  county  clerks  and  deputies 
«eco  ding  to  the  size  of  the  county,  which  com  ensrtlon 
t be  derived  from  fees  of  the  of  rice.  action  11811, 

su-re,  in  part  provides  ns  follows: 

"The  aggregnte  amount  of  fe^s  that 
any  clerk  of  the  County  Court  » 
shall  be  ulxowod  to  retain  for  any 
one  year's  service  shall  not'  in  any 
case  exceed  t he  amount  hereinafter 
set  out.  In  counties  having  a oo- ulo- 
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tlon  of  * the  clerks  shell  be  allowed 
to  retain  * for  themselves,  and  shell 
be  allowed  to  pay  for  deputies  and  as- 
sistants * " 


The  above  statute  varies  the  amount  of  com- 
pensation of  county  clerka  nnd  the  nay  of  deputies  ac- 
cording to  the  p©  ulatlon  of  the  county* 

County  clerks  are  elected,  under  Section  11664, 
S*  So.  1929,  for  a period  of  four  years,  and  whan  con- 
aisaioned  by  the  Governor, 

" * shall  enter  upon  the  discharge  of 
their  duties  on  the  first  Monday  In 
January  next  ensuing  their  election,  * " 


It  will  be  noted  from  the  above  Quote  1 portion 
of  ectlon  11811  that  the  compensation  of  a county  clerk 
is  for  "one  year's  sorvice".  Construing  the  two  statutes 
together,  such  one  year *3  service  begins  annually  on  the 
first  Monday  In  January*  Thera  is  no  difference  between 
one  year's  service  and  an  annual  service*  The  comp onset ion 
Tr.  nTfchc: ’ o nse  Is  an  annuel  conipense tlon* 

The  Supre  -e  Court,  In  State  exrel*  Harvey  v* 
Llnvllle  (1927),  500  S*  V»  1066,  l*c*  1067,  In  construing 
the  salary  provision  said: 

"Prom  the  context  (of  the  statute)  it 
must  be  presumed  that  annual  salary  was 
rnemt*  'Annual  salrry,'  as  used  in 
said  section  10938,  means  salary  for 
each  year  of  the  incumbency*  It  can- 
not be  split  up  into  periods  by  elec- 
tions which  occur  during  the  year,  and 
must  be  calculated  on  a year  as  a whole* 

Re  conclude  further  than  'annual',  oe 
applied  to  salaries,  means  not  the  calen- 
dar years,  but  the  years  of  the  incum- 
bent's term,  which  In  the  case  of  relator 
begins  on  the  1st  day  of  April  of  each 
year." 


#3  - Honorable  Theo.  XoCracken 


tfhlle  the  above  quotation  refers  to  ■ salary, 
there  Is  now  no  distinction  In  this  State  between  tbs 
tern  ’’salary  and  "can  emotion"*  Both  mean  the  same* 
State  ex  rel.  O'Connor  v.  Riedel,  46  S.  *•  (2d)  131* 

It  la,  therefore,  the  opinion  of  this  office 
that  the  maximum  amounts  of  compensation  for  the  county 
clerk  end  the  pay  of  deputies,  payable  exclusively  from 
fees  of  the  offlco,  as  3et  Out  in  Section  11811,  supra, 
are  limited  to  the  yc-^r  of  Incumbency,  beginning  annually 
on  the  first  Monday  In  January. 


II. 


Coaponsation  of  county  clerk  and  pay  of  deputies 
grunt  be  derived  annually  from  fees  onrned 


In  Harrington  v • City  of  St.  Louis  (1091),  107 
Mo.  327,  the  court,  in  cons  timing  the  meaning  of  "fees", 
"commissions"  and  "emoluments"  accruing  to  an  offloer  by 
virtue  of  his  office,  l.c.  330,  sr.ids 


"For  illustration  we  will  take  the 
first  year  of  the  first  tens  In  this 
onse.  The  reoelpts  for  that  year  will 
be  composed  of  the  fees  and  emoluments 
earned  and  collected  during  that  year, 
and,  also,  of  the  fees  snd  emoluments 
earned  during  the  year,  but  collected 
during  a subsequent  year.  In  other 
words,  the  fees  of  s particular  year 
are  those  earned  during  that  year,  no 
matter  when  collected.  It  of  ter.  oc- 
curs that  fees  and  comnl salons  are 
earned  In  one  year  and  •'/Ollected  In 
a succeeding  year.  aIL  such  fees  and 
commissions  must  be  carried  into  the 
account  of  the  year  In  which  they  were 
earned.  lien  v.  Cowan,  96  Ko.  193." 


#4  - Honorable  Tbeo.  McCracken 


It  la,  therefore,  the  opinion  of  this  office 
that  the  term  "aggrogate  amount  of  fees”  which  • county 
clerk  nay  retain  annually  under  -action  11311  la  the 
amount  of  fees  earned  In  that  year,  whether  collected 
or  not. 


III. 


3ktt laments  with  county  court  si  when  made. 

md  disposition  of  foes  In  excess 
of  n nnuol  componsa  tlon  of  county  clerk  Mid  deputy 

hire. 


action  13,  rticle  IX,  Constitution  of  Mis- 
souri relating  to  fees  of  county  and  other  officers, 
provides: 


"The  fees  of  no  executive  or  ministerial 
officer  of  any  county  or  municipality, 
exclusive  of  the  salaries  actually  paid 
to  his  necessary  deputies,  shall  exceed 
the  sum  of  ten  thousand  dollars  for  any 
one  yeer.  very  such  officer  shall  make 
return,  quarterly,  to  the  county  court 
of  all  fees  by  him  reoelved,  and  of  the 
salaries  by  him  actual  ly  paid  to  hia 
deputies  or  assistants,  stating  the  same 
In  detail,  and  verifying  the  sa-ie  by  his 
affidavit;  and  for  any  statement  or  omis- 
sion In  such  return,  contrary  to  truth, 
such  officer  shsll  be  liable  to  the  penal- 
ties of  willful  and  corrupt  per  Jury. " 


It  will  be  noted  that  the  above  provision  of 
the  Constitution  merely  provides  that  the  officer  shall 
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nnke  return  quarterly  of  all  foes  by  him  received. 

By  Section  11810,  R#  S.  Mo#  1929,  It  la  made 
the  duty  of 

"i.very  clerk  of  a court  of  record 
In  every  county  In  thla  state  shall 
mr.ke  return  quarterly  to  the  county 
court  of  all  feea  by  him  received  to 
date  of  return,  * The  county  court 
shall  at  erch  regular  session  examine 
such  statement,  and  may  examine  any 
person  as  to  the  truth  of  the  same, 
and  8llov  all  necessary  clerk  or  deputy 
hire,  not  exceeding  the  amount  allowed 
In  the  next  succeeding  section  of  this 
chapter  for  deputies  or  assistants,  and 
deduct  the  same  from  the  aggregate  a- 
mount  received  by  the  clerk,  and  If 
there  be  an  amount  still  In  the  h»nds 
of  the  clerk  exceeding  the  sums  a? eel- 
fled  In  the  next  section  succeeding, 
the  court  shall  ascertain  the  amount 
of  such  excess  o»  er  and  above  tbs  a- 
mounts  allowed  to  be  retained  by  the 
clerk  and  paid  to  deputies  and  assist* 
ants,  and  make  an  order  directing;  such 
clerk  So  Tay  the  ■ mount  ao  ascertained! 

Tnto  tKc  counFj  treasury:  * 


.action  11814,  Lows  Ko#  1953,  p#  372,  In  part, 
also  provides* 

"It  shall  be  the  duty  of  the  clerks  of 
all  courts  of  record  to  charge  and  collect. 

In  all  eases,  every  fee  accruing  to  their 
offices  « Such  clerk  shall,  at  the  end 
of  each  quarter,  file  with  the  oounty 
clerk  a report  of  all  fee*  paid  and  ac- 
cruing to  his  office  during  such  quarter,  * 
and  which  said  report  shall  be  verified 
by  the  affidavit  of  such  clerk#  And 
quarterly  such  clerk  shall  pay  Into  the 
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county  treasury  the  amount  of  any  fees 
collected  In  excess  of  the  suae  per- 
mitted to  be  retained  for  services  and 
pay  of  deputies  and  assistants,  and 
every  clerk  shall  be  liable  on  his  of- 
ficial bond  for  all  fees  collected  and 
not  accounted  for  by  him  as  provided  by 
lav*  * " 


The  term  "fees  collected  In  excess  of  the  sums 
permitted  to  be  retained",  as  used  In  Section  11814,  Lavs 
Mo*  1935,  supra,  and  the  tern  "amount  of  such  excess  over 
and  above  the  amounts  allowed  to  be  retnined  by  the  clerk", 
os  used  In  Section  11810,  H*  S*  Mo*  1929,  refer  to  the  maxi- 
mum onrual  compensation  as  set  out  In  action  11811,  ws 
Mo*  1933,  supra,  fix In;  the  amount  thet  the  clerk  can  an- 
nually retain  for  himself  an-  ; ay  of  deputies*  It  does  not 
mean  that  the  clerk  shall,  at  the  end  of  three  months,  -my 
over  all  fees  In  excess  of  three  months'  compensation  of 
himself  end  deputies*  There  msy  bs  quarters  during  the  year 
In  which  he  did  not  earn  and  collect  sufficient  fees  for  pay 
of  himself  and  deputies,  and  ve  have  heretofore  pointed  out 
that  his  compensation  is  not  a quarterly  stipend,  but  Is  an 
annual  amount*  Neither  is  the  compensation  and  pay  of  depu- 
ties to  bo  reckoned  on  a term  basis* 

It  is  the  opinion  of  this  office  that  the  county 
clerk  Is  elected  for  a term  of  four  years,  but  he  la  not  en- 
titled to  compute  his  compensation  and  pay  of  deputies  upon 
a single  unit  basis  of  four  years*  In  the  Harrington  case, 
surra,  l*c*  330,  the  Supreme  Court,  in  speaking  of  this  mat- 
ter, said: 


"The  excess  of  one  year  cannot  be 
carried  into  another  year  for  the 
purpose  of  bringing  the  fees  of  that 
year  up  to  ,10,000,  with  deputy  hire 
added*  * His  com  enaction  for  each 
year  rau3t  come  from  the  fees  and  emolu- 
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nents  of  the  office  for  that  year,  * * 


IV. 


Juty  of  the  county  clerk  to  appoint  deputy  or 
assistant ; ruty  of  county  court  to  approve  or  disapprove 

auch  appointment. 


The  power  of  the  county  clerk  to  appoint  a depu- 
ty. found  in  ection  11680,  K.  S.  Mo.  1920,  reads  In  part 

ns  follows: 

"Every  clerk  nay  ar  oint  one  or  more 
deputies,  to  be  ap; roved  by  the  Judge 
or  judges,  or  a majority  of  them  In 
vacation,  or  by  the  court,  • " 


The  term  "court",  as  used  In  ection  11630,  re- 
fers to  all  courts  of  record,  includin  the  oounty  court. 
It  therefore  appears,  with  reference  to  the  appointment  of 
deputy  county  clerks,  that  two  acta  are  necessary: 

(1)  The  appointment  of  a:  ch  deputy  by 
the  county  clerk; 

(2)  The  approval  of  suoh  appointment 

by  the  county  court,  or  by  two  Judges 
of  the  county  court. 
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The  duty  to  appoint  e deputy  clerk  la  plooed 
u on  the  county  clerk*  and  the  duty  to  approve  or  die* 
approve  such  appointment  la  oade  the  duty  of  the  county 
court*  Cush  la  the  construction  placed  upon  a similar 
term*  "approved  by  the  court"*  In  Butler  v*  Sullivan*  106 
Mo«  680*  l*o«  686*  In  that  eaee.  the  statute  geve  the  eounty 
collector  the  power  to  employ  attorneys  "with  the  approval 
of  the  county  court"  to  aid  the  prosecuting  attorney  In 
the  handling  of  tax  aulta*  The  I up* roe  Court*  In  con* 
strulng  this  tern  in  that  case*  l*c*  680*  add* 


"The  statute  neither  authorises  the 
county  court  to  employ  counsel  nor 
to  charge  the  county  with  liability 
for  hla  coapenar tion*  The  power  to  employ 
an  attorney  la  granted  rolely  to  the 
collector;  this  conpensatlon  and  the 
liability  tberofor  is  provided  for  by 
the  lew*  The  only  power  granted  to 
the  county  court  is  to  approve  or  dia- 
ls p rove  of  ouch  employment,  and  thereby 
fix  the  status  of  the  attorney  employee 
by  the  collector  a a to  hie  right  to 
such  oo.-s.  ••nautio  i wh»n  hla  right  to* 

*nd  the  amount  thereof*  ooaea  to  be 
ascertained  by  tie  court  In  which  the 
tax  suit  la  determined*  and  the  liability 
therefor  fixed  by  the  final  Judgment  of 
rush  court* 


The  meaning  of  e power  or  duty  conferred  upon 
an  official  which  is  subject  to  the  approval  of  another 
of f loir  1*  is  fully  eat  out  In  Makerason  v*  Lilian  et  el* 
171  Pec*  678*  l*c«  676  In  the  fallowing  terse  language t 

” » The  grrnt  to  New  Uexioo  la  to  bw 
effectuated  by  selection*  not  only  of 
those  lands  gm  ted  In  quantity*  but 
• lao  as  Indemnity*  and  they  are  to  be 
selected  under  the  direction  end  sup- 
Ject  to  the  approval  of  the  Secretary 
of  the  Interior.  The  words  'subject 
to  the  approval*  we  do  not  regard  as 
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giving  the  -r  ecretary  of  the,  Interior 
discretion  to  arbitrarily  refuse  e 
selection  for  no  reaeon  at  ell*  These 
words  ere  to  be  understood  to  itan  that 
the  ecretary  of  the  Interior  shell  in- 
vestigate Rnd  pass  upon  end  render 
Judjnent  as  to  whether  the  lends  ae looted 
are  within  the  terms  of  the  grant,  and, 
if  so , it  is  his  duty  to  liat  then  to 
the  state*" 


It  is  the  opinion  of  this  office  that  the  county 
co\irt  has  the  authority  to  n;  rove  or  di asp  rove  of  the 
a polntment  of  a deputy,  but  such  authority  does  not  in- 
clude the  power  to  fix  the  salary  or  eomoensatlon  to  be 
paid  sueh  deputy  from  the  fees  of  the  county  clerk*3  of- 
fice* :he  refusnl  of  the  county  court  to  approve  the  ap- 
pointment of  any  particular  person  ae  deputy  county  clerk 
must  be  a refusal  baaed  upon  reasonable,  not  arbitrary, 
ground a* 


Respectfully  submitted. 


PHAKKLIJt  t.  HU*  GAS 

Assistant  Attorney  General 


A ROVED t 


!i«nicXrt?:  I Y" 

Attorney  General 
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BUll»r)IHO  AND  LO*N  , . .. 

\3bOCIATION  : building  and  loan  corporation  dissolved  the 

:ame  as  any  other  corporation.  However, 

first  must  comply  with  Section  5626,  Law3  of  Mo.  193G 


arch  21,  1935. 


ion.  Ira  a.  Mcuride 
supervisor 

Bureau  of  building  and  L >an  supervision 
Jefferson  City,  Missouri 


i.ear  r . -lCbride : 


This  is  to  acknowledge  your  letter  as  follows: 

"ihe  inclosed  letter  from  Jeorge  5. 
etcalfe,  secretary  of  the  Roosevelt 
savings  and  .oan  .tssociation,  of 
St.  -.ouis,  is  self-explanatory. 

In  the  last  paragraph  of  :ir.  Metcalfe’s 
letter,  he  asks  the  question  'we  will 
appreciate  it  if  you  will  advise  us 
iv hat  stons  to  take  to  surrender  the 
charter  and  to  obtain  our  bonds.’ 

This  is  to  request  that  you  advise  us 
as  to  the  answer  we  should  give  Mr. 

♦^etcalfe  relative  to  the  matter  of 
surrendering  his  charter  and  obtaining 
the  surety  bonds  now  held  by  this  depart- 
ment as  required  by  the  statutes." 


r.  etcalfe’s  letter  reads  as  follows: 

" elieving  that  the  money  offered  a 
ederal  Savings  and  Loan  .ssociation 
by  the  National  rovernment  offered  a 
a worthwhile  Inducement  to  u s all 
_nstitutlon,  we  rubmitted  the  matter 
of  conversion  to  our  shareholders,  and 
without  effort  obtained  a favorable 
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vote  of  70jC  of  our  total,  with  no  one 
dissenting.  Ve  feel  sure  that  you 
will  understand  our  reason  for  taking 
this  step  and  will  agree  with  us  that 
it  is  the  right  thing  to  do  for  an 
association  of  our  size. 

Ae  want  you  to  know  that  we  have  the 
highest  regard  for  you  and  your  depart- 
ment, and  believe  that  the  examinations 
being  given  by  your  assistants  at  this 
time  are  as  thorough  as  any  in  our 
experience. 

;.e  will  appreciate  it  If  you  will  ad- 
vise us  what  steps  to  tike  to  surrender 
the  dhai'ter,  and  to  obtain  our  bonds." 


a building  and  loan  association  is  a corporation  and 
created  by  statute.  Its  powers  and  duties  and  rights  are 
prescribed  by  the  i-eglslature . laws  of  Missouri,  1931, 

pages  141  to  165,  Inclusive,  and  amendments,  pertain  to 
Vulldlng  and  Loan  Association."  Section  5585  of  said 
Act  deals  with  incorporating  of  building  and  loan  association 
and  said  section  in  part  provides  as  follows: 

" • * * shall  become  a corporation  on 
complying  with  the  provisions  of  this 
article,  and  shall  remain  a corooration, 
with  all  the  oowers  and  privileges,  and 
subject  to  all  the  duties,  limitations 
and  restrictions,  conferred  by  general 
laws  upon  corporations,  except  as  here- 
inafter otherwise  provided." 


ejection  5026,  Laws  of  Missouri,  1931,  p*ge  162,  in 
part  provides  as  follows: 

"No  association  shall  ce.se  to  do  busi- 
ness or  attempt  to  .make  a voluntary 
assignment  of  its  assets  or  in  any 
other  manner  to  liquidate  its  affairs 
prior  to  the  oaturity  of  all  of  Its 
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stock,  excoot  with  the  consent  of 
two-thirds  of  its  stockholders  and 
the  approval  of  the  supervisor  of 
building  and  loan  association.  --  *" 


fhus,  the  above  section  is  a restriction  on  a bu- lding  and 
loan  association.  If  a building  and  loan  association  com- 
plies with  Section  5626,  eupra,  then  the  question  arises 
as  to  how  it  may  have  its  charter  canceled.  Hhe  building 
and  loan  laws  do  not  provide  for  a procedure  to  surrender 
or  annul  a charter.  * charter  issued  by  the  State  may 
be  dissolved  in  several  wuys : (1)  By  operation  of  law, 

namely,  the  expiration  of  the  charter;  (2)  by  order  of 
court  in  quo  warranto  proceedings;  (3)  by  non-urage  or 
abandonment  of  its  charter  by  the  corporation. 

is  to  abandonment  of  a charter  by  a corporation,  we 
quote  frot  the  case  of  core  et  al.  v.  /diitcomb,  4*  Mo.  543, 
wherein  the  Supreme  Court  of  ^ssouri,  pa^e  543,  said  the 
following: 


"It  had  itself  abandoned  these  ends 
ana  object^,  for  it  is  alleged  in 
the  petition  that  the  corporation 
was  created  for  -he  sole  pur do  e of 
constructing  and  operating  the 
railroad;  and  that  purpose,  as  the 
petitioner  shows,  was  given  up  and 
abandoned.  Spencer,  C.  J. , in 
delivering  the  opinion  of  the  court 
in  dee  v.  Bloom,  says:  'The  argument 
is  that,  being  incorporated  for  twenty 
years,  there  exists  a corporate 
capacity  for  that  period,  and  that 
although  all  the  functions  of  the 
corporation  have  ceased,  yet  they  may 
o#  resumed.  The  Legislature  never 
meant,  nor  does  t'  e act  authorize  the 
conclusion,  that  the  corporation 
should  remain  and  c ntinue  during  All 
that  period  nolens  volens.  It  was 
implied  that  durin , that  period  they 
should  do  nothing  to  forfeit  their 
rights,  nor  surrender  them  back, nor 
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do  any  act  tantamount  thereto. 

in  v # 

Upon  the  whole  we  are  disposed 
to  hold,  in  accordance  with  the 
decision  in  c lee  v.  Bloom,  that 
the  facts  alleged  in  the  petition 
sufficiently  showed  a dissolution 
of  the  corporation  by  a practical 
surrender  and  abandonment  of  its 
corporate  rights  and  franchises. " 


However,  a building  and  loan  association  may  not 
abandon  its  charter  or  cease  to  do  business  unless  com- 
pliance is  made  with  Section  5626,  supra.  However,  we 
assume  that  section  5626  has  been  complied  with  and  it 
is  now  only  a natter  of  annulling  the  charter. 

Article  I,  Chapter  32,  R.  5.  Mo.  1929,  relates  to 
"corporations”  and  Section  4502  provides  "how  dissolution  may 
be  accomplished."  This  section  is  lengthy  and  we  shall 
not  quote  it.  However,  two  methods  are  provided  for  dissolu- 
tion of  a corporation;  First,  by  a suit  in  equity  whereby 
the  court  dissolves  it,  and,  second,  "by  unanimous  vote  of 
all  the  shareholders,  a resolution  shall  be  adopted  favor- 
ing the  dissolution  of  said  corporation,  after  the  payment 
of  all  debts,  claims  or  bills,  then  said  corporation  may  be 
dissolved  without  suit  by  filing  an  affidavit  of  dissolution 
with  the  secretary  of  state,  setting  forth  the  above  facts, 
and  when  said  affidavit  of  dissolution  is  filed  it  shall 
be  taken  as  priraa  facie  evidence  of  such  volvmtary  dissolu- 
tion." 


.is  to  the  dissolution  of  the  corporation  by  affidavit, 
we  invite  your  attention  to  the  case  of  Hecht  Bros.  Clothing 
Co.  v.  alker , 35  3.  W.  (2d)  372. 


-yco  the  above  and  foregoing  it  is  our  opinion  that 
a4i in  order  to  surrender  its  charter  must  first 
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comply  with  Section  5626,  supra,  and -after  satisfying  the 
requirements  of  that  section  the  wmf&m&m,  could  be 
dissolved  the  same  as  any  other  corporation. 


e are  returning  herewith  to  you  Mr.  Jetcalfe's 

letter. 


Yours  very  truly. 


jam- s L.  Borneo* tel 
Assistant  Attor  ey-General. 


AP  ’hOVBI): 


roy  McrxrrpiCK 

Attorney-General 


JL.-i:EG 
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FEES- -DRAINAGE  DISTRICTS- -TOWNSHIP  ORGANIZATIONS:  Fees 
for  collecting  and  disbursing  drainage  funds  are  Inde- 
pendent allowances  and  should  be  paid  as  such  even 
under  township  organization: 


March  25,  1956. 


Honorable  L.  McDonald 
Prosecuting  Attorney 
Mercer  County 
Pr'nceton,  Missouri 

Dear  Sir: 

lour  request  for  *n  opinion  dated  March  15,  1955, 

Is  as  follows: 

"I  call  your  attention  to  Sections 
10880  and  10881,  Statuses  1929. 

"Our  County  Is  under  Township  Or- 
ganization. 

"The  County  Treasurer  Is  jc  Officio 
collector  of  delinquent  taxes.  In 
collecting  delinquent  drainage  tax 
will  he  receive  two  per.  cent,  on 
all  suns  collectel  as  collector  and 
also  receive  one  per.  cent  as  Treas- 
urer. 

"It  is  contended  by  some  that  in 
as  much  as  the  Treasurer  and  Ex- 
Officio  collector  is  the  same  and 
one  nerson  he  would  be  entitlel  to 
only  two  oer.  cent." 

Section  10796  K.  S.  Mo.  1929,  provides  that  the 
Secretary  to  the  Drainage  District  shall  extend  and 
certify  drainage  tax  to  township  collectors.  You 
state  that  in  your  County,  now  under  township  organ- 
ization^ the  County  Treasurer  la  ex-officio  Township 
Collector,  -aid  section  also  nrovides  the  duties  im- 
posed on  the  townshio  collector,  nrovides  for  a 
separate  bond,  independent  of  his  bond  as  County  Treas- 
urer, covering  his  ex-officio  office  and  allows  him 
the  same  comnensat ion  for  collecting  as  County  Collector 
are  allowed  in  Counties  not  under  township  or,  anization. 
bald  Section  reads  as  follows: 
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"in  counties  where  the  provisions 
of  chapter  86,  h.  S.  1329,  are, 
or  may  hereafter  he  in  force,  the 
secretary  of  the  hoard  of  super- 
visors ffrall  extend  all  drainage 
taxes  under  the  provisions  of  this 
article  on  separate  tax  books  for 
the  resoective  townshios  In  which 
such  lands  are  situate,  and  such 
tax  books  shall  he  certified  to 
the  township  collectors  of  such 
townships  at  the  same  time  and  in 
the  same  manner  as  orovlded  for 
county  collectors,  buch  taxes  shall 
be  collected  by  such  township  col- 
lectors at  the  same  time  and  in  the 
same  manner  as  state  and  county 
taxes  are  collected,  and  each  town- 
ship collector  shall  give  bond, 
have  the  same  authority  to  collect 
such  taxes,  receive  the  same  com- 
pensation therefor  and  pay  over 
such  taxes  to  the  secretary  of  board 
of  suoervisors,  as  orovldei  for 
county  collectors  under  this  article 
and  shal  1 be  subject  to  the  same 
penalties  and  liabilities,  buch 
townshio  collectors  shall  make  due 
return  of  such  tax  books  under  oath 
In  the  same  manner  as  required  of 
county  collectors.  The  delin- 
quent drainage  taxes  shall  be  certi- 
fied by  the  secretary  of  the  board 
of  supervisors  to  the  county  treas- 
urer as  ex  off lco  collector  of  de- 
linquentHfcaxos,  who  shall  collect 
such  delinquent  drainage  taxes  at 
the  same  time  and  In  the  same  man- 
ner as  is  horwin  provided  for  the 
collection  of  the  delinquent  drain- 
age taxes  in  counties  not  under  the 
provisions  of  chaoter  86,  A.  S. 

1329.  The  said  treasurer  as  ex-of- 
f lcio  collector  of  delinquent  taxes 
shal 1 give  bond,  have  the  a ane 
authority  to  collect  such  taxes, 
receive  the  same  comoensatlon  there- 
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for  and  nay  over  the  said  teres 
to  the  treasurer  of  the  drainage 
district  as  is  provided  for  county 
collectors  under  this  article,  and 
shall  be  subject  to  the  same  oen- 
altles  and  11a  llltles.  All  town- 
ship drainage  tax  books,  and  the 
return  of  the  collectors  of  such 
books,  shall  be  taken  as  or lma 
facie  evidence  In  all  courts  of 
all  matters  therein  contained,  and 
that  the  delincruent  tax  shown  in 
such  books  was  orooerly  k vied  and 
extended  against  such  lands  and 
remains  unpaid.  The  lien  of  such 
tax  shall  be  enforce  1 and  s^lts  to 
collect  such  delinquent  tax  shall 
be  institute  and  prosecuted  in 
the  same  manner  provided  by  this 
article,  except  such  suits  shall  be 
Instituted  by  the  drainage  dlatrict 
on  tax  bills  duly  made  out  and 
certified  by  the  co  nty  treasurer 
as  ex  ox'f lclo  collector  of  delin- 
quent taxes.* 

Section  10832  K.  S.  Mo.  1929,  requires  the  County 
Treasurer  to  be  a custodian  of  the  funds  of  the  District, 
wxcept  as  otherwise  provided.  Ho  doubt  it  is  these 
funds,  coming  into  his  hands  as  treasurer,  on  which 
he  demands  a commission.  Said  Section  requires  that 
he  receive  and  receipt  for  all  such  fuds,  and  that 
he  enter  into  a separate  bond  with  each  District  cover- 
ing receipts.  Dald  Section  provides  as  follows: 

"The  treasurer  of  the  county  in 
which  a drainage  district  la  lo- 
cated shall  act  as  treasurer  of  the 
district  and  shall  be  the  custo- 
dian of  the  l\inds  of  the  district, 
except  as  otherwise  nrovided  in  this 
article.  He  shall  receive  and  re- 
ceipt for  all  such  funds  and  shall 
enter  Into  a separate  bond  for  each 
district  in  the  county  in  a sum  to 
be  fixed  by  the  court,  not  less  than 
the  probable  amount  of  funds  afi  said 
district  to  be  in  his  possession  at 

any  one  time.  Such  bond  shall  be 
oayable  to  the  district,  shall  be 
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approved  by  the  court,  shall  be 
signed  by  two  or  more  resident 
freeholder::'  In  the  county  or  by 
a surety  company  authorized  to 
transact  business  In  the  state 
end  shell  be  conditioned  for  the 
faithful  and  prompt  disbursement 
according  to  law  of  all  such  funds 
as  shall  from  time  to  time  be  In 
his  possession.  The  premium  on 
such  bond  may  be  paid  by  the  dis- 
trict. Krceot  as  otherwise  provided 
In  this  article,  the  treasurer  shall 
keep  all  district  funds  received 
by  him  deposited  in  a bank  or  banks 
selected  In  the  same  manner  and  at 
the  same  time  that  the  depository 
for  county  funds  Is  selected.  All 
interest  accruing  on  district  funds 
snail  be  credited  to  the  district 
and  any  premium  on  a surety  bond 
may  be  paid  by  the  district." 

As  custodian  of  the  funds  it  becomes  his  duty  to 
disburse  said  funds  as  the  statutes  provide.  It  Is  a 
necessai7  to  go  into  the  situation  where  he, as  county 
treasurer,  is  authorized  to  disburse,  for  purposes  of 
this  opinion.  It  Is  necessary  that  we  observe  that  his 
duties  as  ex-orficlo  collector  are  independent  of  his 
duties  to  disburse  as  County  ^reapurer. 

Section  10300  it.  S.  Mo.  1929,  provides  for  the  fee 
to  township  collectors  for  collecting  drainage  tax,  and 
reads  as  follows: 

"The  county  and  township  collectors 
for  collecting  current  taxes  for 
drainage  and  levee  districts  shall 
receive  one  per  cent,  of  all  such 
taxes  collected,  and  for  the  col- 
lection of  delinquent  taxes  for  such 
they  shall  receive  two  per  cent,  of 
all  sums  collected* 
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Section  10881  B.  S.  o*  1929,  provides  for  the 
fee  for  the  County  Treasurer  as  custodian  of  drainage 
funds  and  reads s 

"County  treasurers  far  receiving, 
receipting  for,  preserving  end 
paying  out  funds  of  drainage  and 
levee  districts,  shall  receive 
one  per  cent,  of  sums  peid  out." 

The  above  provisions  of  law  provide  that  the  ex- 
officio  collector  shall  receive  one  per  cent,  for  col- 
lecting current  taxes  and  two  per  cent,  for  collecting 
delinquent  taxes.  i>aid  orovislons  also  allow  a one  per 
cent,  fee  to  the  County  treasurer  as  custodian  and 
disburser  of  drainage  funds.  It  is  not  unusual  for  the 
legislature  to  provide  additional  fees  to  an  officer 
inmosed  with  added  duties. 

In  the  case  of  .Little  River  Drainage  District 
v.  Las sat er,  29  S.  W.  (2d)  716,  1.  c.  719,  the  Supreme 
Court  said: 

"It  would  sean  that.  In  collect- 
ing taxes  for  drainage  districts, 
even  though  such  draltfage  district 
might  include  the  entire  territory 
of  the  county,  county  collectors 
would  be  performing  no  duties  or 
functions  of  their  offices  as  county 
collectors.  In  performing  these 
duties  they  are  atents  and  of fleers 
of  a»3  perform  them  for  such  dis- 
tricts.h 

In  your  case  it  can  e qually  be  said  that  as  ex- 
officio  collector  of  delinquent  taxes  the  County  Treas- 
urer Is  performing  no  duty  of  said  office  of  County 
Treasurer,  tut  Is  the  agent  of  the  drainage  district* 


CONCLUSION. 

It  is  the  ooinion  of  this  office  that  the  Sol- 
lection  of  drainage  taxes  is  no  part  of  the  duties 


Honorable  L.  A.  McDonald 


-6' 


March  23,  1935 


ordinarily  incident  to  the  office  of  township  collectors. 
Such  statutory  duties  are  additional  duties  deoendent  up- 
on the  existence  of  a drainage  district  having  lands,  tax- 
able for  district  purposes,  lying  within  the  territorial 
jurisdiction  of  said  officer.  It  is  our  further  oolnion 
that  township  collectors,  in  collecting  such  taxes,  are 
officers  and  age  ts  of  the  particular  drainage  district, 
required  to  give  separate  bonds  to  any  such  districts, 
and  entitled  to  reed,  ve  for  collecting  the  fees  allowed 
in  vSectlon  10380,  suora. 

We  are  further  of  the  opinion  that  as  County  Treas- 
urer, the  statutory  disbursement  of  drainage  funds  for 
drainage  districts  Is  additional  to  the  ordinary  duties 
of  a County  Treasurer.  He  is  required  to  give  a bond 
separate  from  his  official  bond  as  County  Treasurer  to 
all  such  drainage  districts  in  the  territorial  Juris- 
diction of  said  officer.  His  duties  have  been  enlarged 
uoon. 


In  addition  to  fees  provided  for  in  Section  10880, 
it  is  our  opinion  that  he  Is  also  entitled  to  receive 
the  fee  provided  for  in  Section  10881,  supra,  for  dis- 
bursing funds  of  the  drainage  district,  held  in  his 
custody,  independent  of  his  duty  as  County  Treasurer  to 
disburse  County  funds# 

We  arc  of  the  opinion  that  the  duty  of  collecting, 
as  ex  officio  collector,  and  the  duty  of  disbursing  as 
custodian,  were  intenied  by  the  Legislature  to  be  paid 
for  as  separate  independent  services.  The  Legislature 
so  provided  and  if  it  intended  different  it  would  not 
have  been  so  particular  about  providing  otherwise# 


Respectfully  submitted 


APPROVED: 


WM.  ORR  SAWYERS 

Assistant  Attorney  General# 


ROY  McKITTRICK 
Attorney  General# 
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March  27,  1955 


Honorable  J.  '•  McDowell 
3trtc  enntor 
Jefferson  City,  Vlas'url 


*<y  deer  Senator: 


e have  your  request  of  March  20,  1955  for  on 
opinion,  which  request  la  as  follows: 

"There  was  introduced  Into  the  House  this 
esslon  House  111  Ko*  203,  which  endeavored 
to  make  It  unlowful  for  a picture  show  or 
nlfice  of  amusement  to  maintain  any  drawing 
In  the  nature  of  a lottery  or  gift  enter- 
prise in  connection  therewith,  or  any  so- 
called  *bank*  or  ’cash  night*  at  which  any 
money  or  nny  other  thing  of  value  shall  be 
distribute  either  by  ticket  or  by  registra- 
tion or  by  any  other  method  or  Identifica- 
tion* Some  of  iny  friends  are  Interested  in 
knowing  whether  whet  Is  known  as  *3nnk  Night* 
In  motion  picture  theaters  Is  lawful  under 
our  lsoourl  Statutes.  s I unr  erstnn  the 
n.  In  brief,  movi  es  that  '.be  operator 
of  a motion  picture  house  shall  decide  upon 
the  amount  of  money  that  Is  to  be  awarced, 
and  arrange  with  a bank  to  guarantee  the 
ayment  of  the  war  to  those  to  whom  the 
nW6"d  Is  made.  It  movldes  th* t n registry 
book  shell  be  ke  t nt  or  near  the  theatc  , 
but  outside  of  the  box  office,  where  nny 
adult  rerson,  without  limitation  or  restric- 
tion whatsoever,  anr  without  any  char  e, 
without  tho  urchare  of  a the*  ter  ticket, 
without  a token  of  r mission  an  d entirely 
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free,  and  without  any  qualification  of  nny 
character,  nay  enter  hie  name  In  the  registry 
ook  ns  n qualified  participant.  Thw  theater 
ticket  seller  hen  no  registration  book  or 
equipment,  and  the  rurchase  of  e ticket  does 
not  qualify  the  purchaser  as  a -ortlcinant* 

No  one  Is  permitted  or  required  to  purchase 
a ticket  in  order  to  register*  The  holder  of 
a ticket  of  a emission  who  does  not  enter  his 
name  in  the  registry  book  is  not  a qualified 
participant.  Only  those  'ersons  who  register 
are  qual  If  led.  In  other  words  there  is  no  rela- 
tion or  de  endency  between  the  purchase  of  a 
ticket  and  tho  qunlif ica tion  of  a -^rtlcipant. 

The  plan  provides  thet  placards  or  banners 
both  inside  and  outside  the  theater  shall  In- 
form the  public  that  registration  fbr  •Bunk 
Night*  is  absolutely  free.  It  provi<  es  that 
the  pwrty  registering  must  register  his  own 
name  and  only  once,  and  that  one  registration 
will  be  good  for  all  ' "'ank  Nights',  and  that 
the  signature  must  Indicate  whether  it  is  Hr., 

Mrs*  or  Uiss,  and  that  It  must  be  a si, -nature 
and  not  prints!,  and  thet  theater  employees  or 
relatives  are  not  allowed  to  participate*  It 
provides  that  the  money  to  be  given  away  or  awarded 
shall  be  doposlted  each  week,  in  advance  of  the 
'Bank  Night',  in  the  bank  account  In  the  dank 
in  which  proper  arrangement  has  been  made.  The 
numbers  appearing  on  the  register  she  re  the 
party  signs  serves  only  as  an  identification 
number.  These  numrers  ore  to  be  placed  in  an 
open  container,  find  one  number  Is  drawn  out  on 
'Bank  Night',  and  this  one  is  given  to  a com- 
mittee of  three  mem  who  take  the  number  and  re- 
fer to  the  register  book  nnd  then  announce  the 
name  of  the  winner  by  announcing  the  name  either 
Mr*,  Mrs.  or  las,  and  also  the  adcrese*  If  the 
party  is  pro  erly  identified,  then  thw  money  will 
be  paid  to  him  or  her  nt  e certain  designated 
hour  next  morning.  If  the  oar ty  whoso  n»  me  is 
celled  on  'Bnnk  Night'  does  not  ap  * ar  (only 
one  name  is  drawn  on  each  'Bank  Night'),  then 
the  amount  of  the  account  Is  carried  o-er  to 
the  next  week,  and  this  Is  added  to  the  current 
week's  account,  etc.  The  drawing  ie  made  by  a 
child,  blind-folded,  who  takes  from  the  con- 
tainer one  number  and  this  number  is  handed  to 


#3  - Honorable  J.  C.  He Do well 


the  Judges.  t the  same  time,  the  party1  a 
nmae  la  calico  in  the  lobby  of  The  I heater 
nJ~ _Yso  in  f rcrrE  of  tb-fTThe  a*Ee r . A reasonable 
tlme  ls  given,  and*"Tf' " ihe  party  whose  name  is 
called  does  not  appear  from  the  Inside  of  the 
theater  or  fro®  the  crowd  outside,  then  announce- 
ment la  made  that  the  honk  account  which  has  not 
been  claimed  will  be  added  to  the  following 
week* a account.  The  number  called  la  returned 
to  the  container,  whether  It  wins  or  not.  The 
*3ank  Night*  arrangement  specifically  provides 
also  that  the  participant  does  not  have  to  be  In 
the  theater  at  the  time  of  the  drawing  or  hold  a 
ticket  of  -cmlaalon  In  order  to  participate.  If 
the  holder  of  the  number  drawn  happens  to  be 
outside  the  theater,  he  is  permitted  to  enter 
without  charge  to  claim  the  award. 

"I  am  reliably  informei  that  this  plan  is  now  In 
operation  In  a majority  of  the  States  of  the  United 
States  and  I have  had  celled  tc  my  attention  the 
opinion  of  the  Attorney  Generals  of  two  of  our 
adjoining  States,  to  wit:  low*  and  Kansas*  holding 
that  such  s plan  Is  lawful  and  not  jrohibltod  by 
the  laws  of  those  states,  specifically  that  It 
is  not  a lottery.  The  following  cases  bearing  on 
the  question  have  been  called  to  ay  attention: 
Teople  v.  Cardas,  23  Fee.  (2)  99  (California ) ; 

Cross  v.  Feople  13  Colo.  321,  32  lac.  321;  Yellow- 
stone Kit  v.  hbama,  83  Ala.  196,  7 L.H.  • 599; 

Belt  v.  Kurel  weekly  Co.  (Minnesota)  217  345. 

"'Sill  you,  therefore,  give  me  your  opinion  whether 
the  operation  of  the  *Barik  Night*  plan  In  the 
manner  outlined  above,  where,  the  participants 
neither  ppy  nor  promise  to  pay  or  surrender  any- 
thing of  value  for  the  right  to  participate,  and 
the  element  of  consideration  is  entirely  lacking, 
la  within  the  prohibition  of  the  law  relating  to 
lotteries,  or  is  o legitimate  advertising  plan." 
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We  find  that  notion  4514,  R.  3.  Mo.  1929 
makes  It  a criminal  offense  to  establish  a "lottery” 
or  "gift  enterprise"  In  this  ftate.  It  eppears  that 
this  section  was  passed  In  pursuance  of  the  consti- 
tutional mnndote  cont- Ineo  In  rticle  XT,  ectlon  10 
of  the  Missouri  Constitution,  which  provides  ns  fol- 
lows: 

"The  General  Assembly  shall  have  no 
power  to  authorize  lotteries  or  gift 
enterprises  for  any  purpose,  and  shall 
pass  lews  to  prohibit  the  sole  of  lottery 
or  gift  enterprise  tickets,  or  tickets 
in  any  scheme  In  the  nature  of  a lottery, 
in  this  State | nnd  all  acts  or  parts  of 
acts  heretofore  passed  by  the  Legislature 
of  this  State,  authorizing  n lottery  or 
lotteries,  and  all  rets  amendatory  thereof 
or  nppleontal  thereto,  ere  hereby  avoided. ■ 


The  thref  essential  elements  to  rtn*  nny  activity 
within  the  provision  of  the  lotterv  law  are  set  out  In 
dtatc  v.  erron,  1 S*  W*  (2d)  109  to  be,  (1)  considera- 
tion, (2)  prize,  (3)  chance.  This  raak  s the  J Issourl 
lottery  l»w  conform  to  court  holdings  In  other  states. 

In  I'augh  v.  ortcr,  157  J • 401,  1G1  . • 242,  the  court 

held  that  a scheme  whereby  an  auctioneer  gave  tickets 
for  a prize  drawing  on  an  automobile  In  order  to  attract 
a crowd  to  his  auction  was  a lottery,  From  your  letter, 
it  appears  that  the  money  to  be  given  aw*.y  constitutes 
the  prize  j that  the  method  of  giving  it  away  by  selecting 
a winner  by  lot  or  drawing  constitutes  the  T chance"  element 
essential  to  every  lottery. 

The  third  element,  "consideration".  Is  therefore 
the  lest  one  to  be  considered  In  this  opinion.  It  Is  not 
necessary  that  people  should  pay  directly  or  purchase  a 
ticket  in  order  to  furnish  the  element  of  consideration. 

In  Brooklyn  belly  Ingle  v.  Voorhles,  131  Pec'.  579,  the 
court  sole: 
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"The  rucatlon  of  consideration  does  not 
mean  that  pay  shell  he  -ireetly  given 
for  the  right  *o  compete.  It  is  only 
necessary  that  the  person  entering  the 
competition  shell  £o  something  or  give 
up  some  right.  The  acquisition  and  send- 
ing ir.  of  labels  Is  sufficient  to  com  ly 
with  the t recuireroent.  »or  does  the 
benefit  to  the  ereon  offering  the  prise 
need  to  be  directly  dependent  ur>on  the 
furnishing  of  a cons l oration.  Adver- 
tising; and  the  sales  resulting  thereby, 
based  upon  a desire  to  get  something  for 
nothing,  are  amply  sufficient  as  s motive.' 


In  your  request,  it  is  stated  thrt  the  "bank 
Night”  arrangement  does  not  require  the  participant  to 
be  in  the  theater  at  the  time  of  the  drawing  or  to 
hold  c ticket  of  a mission;  that  if  the  holder  of  the 
winning  number  ha  - ona  to  be  outside  of  the  then  ter, 
he  is  permitted  to  enter  wTthout  charge  To” claim  the 
aw rr  , in  Feathers tone  v.  Independent  Service  Station, 

10  b.  . . (£d)  124  (Texas  Civil  Appeals),  filling  sta- 
tions, for  the  purpose  of  increasing  trade  and  drawing 
bus! nan-  from  con  etl tors,  gave  away  tlckete  to  customers 
and  non-customers,  and  the  scheme  was  held  to  be  a 
lottery.  In  State  of  anhlngton  v.  Dans,  250  Pac.  57, 
th*  u reme  Court  of  ashington  held  thnt  it  was  im- 
material hat  free  tickets  to  a drawing  were  offered 
er3ons  not  'urchaslng  theater  tickets. 

In  eople  v.  Coreas  (1955),  28  ~ac.  (2d),  99, 
the  California  lottery  l>w  defined  lottery  ns, 

"any  scheme  for  the  ( ls->osrl  or  distribu- 
tion of  pro  erty  by  chance,  among  pereone 
who  have  r»a  id  or  romlaec  to  ny  nny  valuable 
consideration  Tor  tho  cfonr.co  or  ohtnln inf 
such  property  or  a portion  of  it,  * " 


renal  Code,  vectlon  519. 
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Virtually  the  same  definition  of  a lottery  la 
found  In  action  2464  iem.  comp.  Stat.  of  olorndo,  In- 
volved In  the  case  of  State  v®  Inn*,  (1226  ) 250  Pec® 

57.  In  eonle  v®  Cardas,  su:»,  the  California  Superior 
Court,  l os  Angeles  County,  held  that  a motion  picture 
theatre  o erator*s  scheme  to  give  away  steamship  excur- 
sion tickets  as  prizes  to  holc.era  of  lucky  tickets  dis- 
tribute' In  the  vicinity  of,  vnd  announced  In  or  at  the  entrance 
to  the  theatre,  w as  not  a lottery.  The  Supreme  Court  of 
Co  lor  e o,  (1803)  In  Cross  v®  eonle,  supra,  In  construing 
the  s^rae  'eflnl  Ion  of  a lottery,  held  tha t he  gratuitous 
distribution  of  business  car  s to  all  persons  celling  or 
writing  for  acme  entitling  the  holders  to  a chmce  on  a 
Is  no  was  net  a lottery,  since  no  v«lua  le  consideration 
was  aid.  Yellowstone  Kit  v®  laborer,,  7 L.  8.  A.,  599 
Is  a similar  ense  wherein  consideration  is  limited  to  a 
direct  rnynent  of  const  ©r«*lon.  In  thet  c se,  the  court 
held  there  was  no  consideration  Involved  In  the  matter. 

rn  examination  of  the  Missouri  statute  Involved 
will  reveal  that  It  Is  much  broader  than  the  penal  codes, 
Californio,  Colorado,  labnsw,  in  that  the  Missouri  statute 
mokes  it  a criminal  offense  to  establish  n lottery  cr  gift 
enterprise  unfettered  by  any  definitions  or  limitations  ns 
to  the  essential  elements  of  a lottery. 

Conerally,  the  terra  consideration"  Is  defined  ps 
being  a benefit  to  the  party  promising,  or  a loss  to  the 
erson  to  who”,  the  promise  Is  made.  12  C.  J.  525. 

The  general  rule  Is  str  ted  In  33  C.  J.,  p.  297, 
Section  17  as  to  the  Importance  of  consideration,  in  the 
following  language: 

"It  is  obvious  that  where  a gift  enter- 
prise lacks  the  esrential  element  of 
chance  or  of  conslc  era  ’ ton,  it  is  not  a 
lottery,  " 


reference  to  the  Missouri  statute,  4514,  will 
revet 1 that  tt  includes  gift  enterprises  as  well  ps  lot- 
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tories,  and  it  would  therefore  openr  that  no  considers- 
tion  was  necessary  for  a gift  enterprise*  However,  from 
your  letter  It  is  apparent  th"  t the  holder  of  a prize- 
winning  number  must  ro  to  the  theatre,  at  the  proper 
time,  rnd  wait  outside  for  the  time  of  the  drawing  so 
ns  to  be  available  in  the  event  lie  holds  the  lucky  num- 
ber* If  the  ticket  holder  travelled  100  miles  in  order 
to  be  resent  in  front  of  the  theatre  for  the  drawing, 
no  one  vould  question  but  whr.t  his  long  Journey  was  suf- 
ficient consideration  for  the  prize  offered  by  the  theatre 
Cnder  such  conditions,  the  necessity  of  his  olng  to  the_ 
theatre  is  sufficient  cons  I err tion*  It  is  Tr'nte'rToT  os 
To  'how"innch  consider  • ion  he  rays,  whether  it  be  1 i o- 
’TTod.Bo,  or  whether  he  travels  across  the  street  or  100 
miles  in  order  to  be  present  rt  the  drawing;  in  the  final 
analysis,  he  is  giving  consideration  for  the  chance  to 
win  a prize* 

The  giving  away  of  tickets  with  each  newspaper 
subscription  which  qualifies  the  holder  to  receive  a 
prize,  and  the  awarding  of  the  prize  by  lot  has  been 
held  in  this  ftate  to  constitute  a lottery*  State  v* 
Munfor  , 73  To*  647. 

In  view  of  the  above  and  foregoing.  It  is  there- 
fore the  opinion  of  this  office  that  the  scheme  for  "Bank 
Nluht  as  outlined  in  your  letter  constitutes  a lottery 
in  lolstion  of  the  criminal  laws  of  this  Stats* 


Yours  very  truly. 


. 

sn ' stent  attorney  General 


: 


FLF.xF-b 


!WW!?!Tr’ 

attorney  General 


TAXATION;  Supplemental  opinion  to  opinion  written  on  November 
21,  1934  Re:  TAXATION:  County  Court  may  change 
valuation  after  tax  is  delinquent. 
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April  3.  1S36. 


on.  attle  i.ocardle 
associate  Jua^e,  -estern  district 
Jackson  County  Court 
Kansas  City,  Missouri 


[filed 


Dear  Sir: 


This  is  to  acknowledge  your  letter  as  follows: 

"as  a member  of  the  County  Court  of 
Jackson  County  I would  appreciate 
it  if  you  will  give  me  some  information. 

No  body  in  Jackson  County  wants  to 
pay  any  tax^s  and  every  man  is  seeking 
to  obtain  abatements  and  reductions  in 
valuation.  I am  perfectly  familar  with 
.action  9946  R.  3.  o.,  1929,  and 

believe  that  it  means  just  what  it  s^ys, 
but  on  all  sides  there  is  a clamor  that 
it  allows  the  Assessor  and  the  County 
Cour  t to  cut  a valuation  for  three  or 
more  years  back  and  as  a consoquence 
reduce  the  taxes  based  on  the  old  valu- 
ation. In  a word  men  owe  taxer  delin- 
quent since  1929  and  now  they  want  the 
valuation  for  each  back  year  out  and 
the  taxr-s  cut  also. 

en  who  demanu  the  auove  pay  no  h'  ed  to 
the  words  ’mistakes'  or  'errors'.  They 
base  their  demands  on  their  present 
want  of  money  and  even  urge  that  an 
abatement  of  taxes  will  aid  a refinancing 
scheme. 

I have  practised  law  in  this  city  for 
more  than  thirty-five  years  and  do  not 
agree  with  above  views. 


Hon.  Battle  : cCardle 
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"I  know  that  there  is  no  statute  author- 
ising abatements  of  taxes  and  am  glad 
there  is  not* 

Your  office  through  .Sr.  xlowell  gave  our 
Assessor  an  opinion  some  time  ago  concern- 
ing Section  9946  but  it  does  not  answer 
my  question. 

1 contend  that  section  9946  is  not  an 
abatement  statute*  This  letter  is 
written  on  behalf  of  trie  County  Court 
and  any  information  you  can  give  the 
court  as  to  the  meaning  of  section 
9946  will  be  appreciated." 


Your  inquiry  pertains  to  section  9946,  R.  S.  Mo*  1929, 
and  as  this  Department  on  November  24th,  1934,  rendered  an 
opinion  to  Honorable  alter  H.  Miller,  County  Assessor  of 
Jackson  County,  construing  said  section,  we  shall  not  again 
review  the  matter  contained  therein.  You  state,  "Your 

office  * * * gave  our  Assessor  an  opinion  some  tl  e ago  concern- 
ing Section  9946  but  it  does  not  answer  my  question."  'fie  shall, 
then,  by  this  opinion,  supplement  the  above  referred  to  opinion. 
fie  shall  answer  your  question  by  illustration. 

(1)  issume  that  the  assessor  placed  a valuation  of 

. 50C  on  jewelry  that  a person  owned  as  of  June  1st,  and  in  making 
out  the  tax  books  this  Jewelry  was  listed  thereon  at  5000 
instead  of  the  valuation  of  600  placed  on  such  by  the  assessor. 
The  question  arises  as  to  whether  or  not  the  valuation  of  5000 
appearing  on  the  tax  books,  placed  there  by  error  or  mistake, 
could  be  corrected.  We  are  of  the  opinion  that  the  county 
court,  under  and  by  virtue  of  Section  9946,  supra,  could  change 
that  error  or  mistake  from  v5000  to  .600  so  that  the  valuation 
will  be  what  the  assessor  placed  on  It.  It  is  seen  that  the 
correction  of  the  error  is  one  affecting  the  valuation  placed 
on  the  books  but  it  was  an  erroneous  valuation  placed  there 
by,  mistake;  in  other  words,  an  error  on  the  part  of  the  person 
copying  it  on  the  tax  books. 

(2)  xissume,  as  a second  illustration,  that  the  assessor 
placed  600  valuation  on  Jewelry,  which  was  a correct  valuation 


don*  Battle  McCardle 
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in  his  Judgment,  as  of  June  1st,  and  that  said  amount,  namely* 
600  was  placed  on  the  tax  roll  so  that  the  valuation  on  the 
tax  book  shows  the  same  valuation  as  placed  thereon  by  the 
assersor.  May  the  county  court  change  that  valuation  when 
not  sitting  as  a board  of  equalization  or  a board  of  appeals  < 

In  or  opinion  the  county  court  would  have  no  right  to  change 
that  valuation  from  600  to  any  other  figure  if  there  was 
no  error  or  mistake  in  the  placing  of  that  valuation  on  the 
tax  books.  In  this  connection,  Section  9946,  supra,  would 
not  be  authority  for  the  county  court  to  change  the  valuation, 
as  it  was  not  an  erroneous  valuation  or  an  error  or  mistake 
in  the  placing  of  same  on  the  tax  books.  in  other  words, 
the  valuation  of  the  assessor  is  the  same  valuation  as  on  the 
tax  roll;  the  valuation  being  what  was  intended  by  the  assessor 
to  be  placed  on  the  property. 


V.e  trust  that  the  above  answers  your  inquiry,  and  in 
this  connection  we  are  also  enclosing  copy  of  opinion  rendered 
by  this  Lepartment,  dated  February  16th,  1933,  written  to 
Senator  J.  C.  McDowell,  which  discusses  errors  appearing  in 
connection  with  taxes,  and  invite  your  attention  to  page  6 
thereof  wherein  the  term  "erroneously  assessed"  is  discussed. 
We  further  invite  your  attention  tc  this,  found  on  paje  7: 

■we  are  ndeed  doubtful  that  under  Section 
9946,  R.  S.  Mo.  1929,  the  county  court 
would  be  authorized  to  lower  the  valuation 
fixed  by  the  board  of  equalization  upon 
property  that  they  now  deem  too  highly 
assessed  and  Justify  each  action  upon  the 
theory  that  it  is  a correction  of  an 
erroneous  assessment." 


\s  stated  hereinbefore  this  opinion  supplements  the  one 
written  to  Honorable  .alter  U.  Miller  on  November  24th,  1934, 
and  is  controlling  on  the  question  under  consideration. 


Your 8 very  truly. 


James  L.  HomBcstel 
Assistant  Attorney-General 

APPROVAL: 


i 'ey  Mcmraigk 

Attorney -General 
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BU  LDING  AND  LOAN : Voting  by  proxy . 


April  13,  1935. 


don.  Ira  A.  ?JcBride 
Supervisor 

Bureau  of  building  ana  ^oan  .Supervision 
Jefferson  City,  Missouri 


ear  Air.  *'c Bride: 


This  is  to  acknowledge  you r letter  dated  aorll  15, 
1935,  as  follows* 

"The  inclosed  letter  frox.  ...r.  \v.  i. 

.lender son,  308  t . 10th  Street, 

•Kansas  City,  Missouri,  requ  sts  an 
opinion  on  the  adequacy  of  a proxy 
form  which  he  has  attached.  This 
is  to  ask  for  your  opinion  on  this 
rna  tt-er . " 


She  letter  referred  to  in  your  request,  bitten  by 
r.  Henderson  to  your  Department  on  '.arch  27,  1935,  reads 
as  follows: 

"I  am  enclosing  copy  of  a fora  that  I 
for  .arded  to  you  with  a letter  written 
aore  than  a north  ago  but  have  not  had 
a reply. 

It  is  ver..  important  that  I hear  from 
you  as  early  as  possible  as  to  whether 
the  enclosed  form  contains  any  object- 
ionable features  from  the  standpoint 
of  your  department  or  the  Attorney- 
ieneral's  office. 

I am  not  asking  you  at  this  time  to  pass 
upon  whether  you  will  permit  the  ascete 
of  the  Franklin  avings  dc  .,oan  associa- 
tion to  be  'assigned*. 


uon.  Ira  .t.  McBride 
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Any  move  of  the  kind  contemplated  will 
have  to  be  preceded  by  securing  the 
signatures  of  the  members  of  the  associa- 
tion to  some  kind  of  a form  authorizing 
us  to  take  action.  Kven  though  the 
assignment  of  the  assets  may  be  subsequent- 
ly approved,  you  might  find  it  necessary 
to  qualify  your  aooroval  or  withhold  it 
because  the  form  of  the  oroxy  signed  by 
the  members  is  not  In  the  opinion  of  the 
Attorney-  eneral’s  office  sufficient. 

Our  attorney  is  of  the  opinion  that  an 
ordinary  proxy  will  not  answer  the 
purpose  but  he  thinks  the  enclosed  form 
is  sufficient  if  it  meets  with  the 
approval  of  your  department  and  the 
it  tomey -General  • 

He  feels  that  no  form  would  be  sufficient 
if  it  did  not  meet  with  the  approval  of 
your  department  and  the  a ttorney -General  * s 
office. " 


The  form  of  proxy  appended  to  Mr.  Henderson’s  letter 
in  pqrt  reads  as  follows: 

"NO?  THERVFCFE,  the  undersigned  ember 
of  the  Franklin  Sawings  <k  Loan  associa- 
tion and  owner  of  shares 

of  said  association  hereby  consents  to 
and  authorizes  and  directs  the  Board  of 
directors  of  said  Association  to  exercise 
their  own  Judgment  about  the  transfer 
or  assignment  of  the  assets  of  the 
Association,  or  the  reorganization  of 
. the  Association  into  a federal  ^avin  s 

and  ix>an  Association,  or  any  other  type 
of  financial  institution  or  to  merge 
said  association  with  another  savings 
and  loan  association,  or  any  other  type 
of  financial  institution,  or  to  take 
over  other  building  and  loan  associations, 
or  other  types  of  financial  institutions, 
or  to  take  any  other  step  in  the  interest 
of  the  members  that  has  the  approval  of 
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the  bupervisor  of  the  bureau  of 
building  and  Loan  Supervision  of 
Missouri  ana  tc  accomplish  this 
ourpo se  I constitute  and  appoint 
the  ^oard  of  directors  of  the  Assoc- 
iation as  now  or  hereafter  consti- 
tuted, or  a majority  of  them,  attorneys 
and  proxies,  authorizing  them  to  vote 
for  me  in  my  name  at  any  general, 
special  or  adjourned  meeting  of  the 
shareholders  and/or  stockholders  of 
the  Association  at  which  I am  not 
personally  present,  on  any  such 
proposition  presented  with  the  aorrov- 
al  of  the  board  of  Directors." 


It  is  to  be  noted  that  the  aoove  form  of  proxy  directs 
and  authorizes  the  board  of  directors  of  said  association  to 
do  many  thin  s concemins“The  building  and  loan  association 
and  further  permits  them  to  vote  for  a shareholder  at  "any 
Oenoral,  special  or  adjourned  meeting  of  the  shareholders." 

60  Corpus  Juris,  p.  843,  defines  "proxy"  as  follows: 

"An  agency;  the  a0ency  for  another  who 
acts  through  the  agent;  authority  by 
one,  having  the  right  to  do  a certain 
thing,  to  another  to  do  it;  authority 
or  power  to  do  a certain  thing; 
authority  to  act  for  another. 


9 Corpus  Juris,  p.  936,  in  part  provides  as  follows: 

"Amon^  other  things,  the  rights  of  the 
stockholder  include  that  of  voting  in 
person  or  by  proxy  at  a legal  meeting 
of  the  shareholders,  a * * * *. " 


xhe  laws  relating  to  building  and  loan  as  ociations  do 
not  provide  for  the  voting  by  proxy  on  matters  similar  to  that 
sought  to  be  accomplished  by  **r . Henderson. 


Hon.  Ira  A.  McBride  . 
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The  Aansas  City  court  of  Appeals  in  the  Appeal  of 
fowell  and  loyle,  93  fco.  App.  296,  1.  c.  300,  raid: 

"*  * * ilie  defendant  is  surely  a crea- 
tion of  the  statute,  having  only  such 
powers  as  the  statute  gives  an;  such 
as  are  necessarily  implied," 


In  Bertche  v.  Lean  and  Investment  Ass'n  of  Mo,,  147 
Ko.  343,  1,  c.  360,  the  Supreme  Court  of  Missouri  said: 

"One  who  becomes  a member  of  an  associa- 
tion becomes  char  .cable  with  the  know- 
1 dge  of  the  provisions  of  its  charter 
and  by-laws  and  is  bound  by  them.  He 
can  not  be  ignorant  of  them,  nor  can 
he  r fuse  ob'  aience  to  them  unless  in- 
deed they  are  illegal  or  reqxxire  the 
performance  of  acts  which  the  law  for- 
bids. By-laws  not  illegal,  and  not 
requiring  the  performance  of  acts 
contrary  to  law,  must  therefore  be 
deemed  binding  upon  all  persons  who 
become  members." 


In  State  ex  rel . v.  Brown,  68  S.  f.  (2d)  56,  1.  c. 

59,  the  Supreme  Court  of  Missouri  said: 

"Measured  by  this  standard  the  public 
policy  of  this  state  for  more  than 
forty  years  has  been  to  place  build- 
ing and  loan  associations  upon  a 
different  footing  from  that  of  corpora- 
tions created  under  the  general  corpora- 
tions laws  of  the  state." 


Section  5590,  Laws  of  Missouri,  1931,  page  147,  in 
part  provides: 

"The  shareholders  of  such  corporation 
may  rake  and  adopt  all  necessary  by- 
laws for  the  government  of  the  affairs 
and  business  of  the  corporation,  pro- 
vided that  the  same  shall  not  be  in- 
consistent with  the  Constitution  or 
laws  of  the  state." 
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From  the  above  we  conclude,  that  as  the  statutes 
relating  to  building  and  loan  associations  are  silent  con- 
cerning voting  by  proxy,  then  in  order  for  proxies  to  be 
voted  such  must  be  provided  for  in  the  by-laws  of  the 
association.  Consequently,  not  having  the  by-laws  before 
us , we  cannot  determine  if  such  provides  that  proxies  rnay 
oe  used  (voted),  or  in  what  form. 


2. 


The  form  of  proxy  attached  to  Mr.  Henderson's  letter 
permits  of  many  things  to  be  done  by  the  board  of  directors 
concerning  the  assets  of  the  association.  For  one  thing— 
the  shareholders  authorize  ana  direct  the  board  of  directors 
to  exercise  their  own  Judgment  about  the  transfer  or  assign- 
ment of  the  assets  of  the  association  and  if  the  directors 
seek  to  merge  with  another  like  and  similar  association, 
under  and  by  virtue  of  Section  5611,  Laws  of  Missouri,  1931, 
page  157,  said  merger  would  not  be  effective  because  that 
statute  says, 

"*  * * such  terms  as  may  be  agreed  upon 
by  three-fourths  of  the  members  of  each 
of  such  bodies  present  at  the  meeting  of 
the  members  convened  tor  that  purpose,  * 


The  forr.  of  proxy  further  provides: 

* a,  or  the  reorganization  of  the 
Association  into  a Federal  avings 
and  Loan  issociatlon,  ~ *■  •*." 

and  in  order  to  accomplish  that,  the  consent  of  two-thirds  of 
the  shareholders  is  necesary.  Bee  our  opinion  to  you  dated 
arch  17,  1934. 


Hon.  Ira  A.  McBride 
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3. 


In  conclusion*  ae  stated  hereinbefore,  we  respectfully 
decline  from  rendering  an  opinion  because  we  do  not  know 
what  Is  provided  for  in  the  by-laws  of  said  association  relative 
to  proxies. 

If  the  association  desires  to  mer^e  with  another  like 
and  similar  cornoration,  then  it  must  comply  with  Section  5611, 
supra.  And  if  it  desires  to  change  from  a State  association 
to  a Federal  Savings  and  Loan  Association,  then  it  must  comply 
with  Section  5626,  Laws  of  Missouri,  1931,  page  162.  It  is 
thus  seen  that  a further  reason  for  declining  to  render  an 
opinion  is  that  if  we  approve  the  form  of  proxy  as  submitted, 
it  might  be  implied  by  the  board  of  directors  that  we  have 
approved  its  manner  and  method  in  procuring  the  consent  of  Its 
stockholders  to  do  the  things  sought  to  be  accomplished,  ’.ve 
do  not  desire  that  directors  and  officers  of  an  association 
shall  rely,  by  implication, upon  our  opinion  and  place  them- 
selves in  a position  so  that  they  will  oe  amenable  to  Section 
5610,  Laws  of  Missouri,  1931,  page  157. 


Yours  very  truly. 


James  L.  Hornbostel 
assistant  Attorney- deneral 


APPKOV  D: 


Attorney- General 


Jl,HxEG 


BUILDING  AND  LOAN:  Building  and  Loan  Associations  are 

not  permitted  to  conduct  a safety 
deposit  box  business  as  such  is  not 
conferred  by  their  charter. 


June  25,  1935. 


Hon.  Ira  A.  McBride,  Supervisor 
Bureau  of  Building  and  Lean  Supervision 
Jefferson  City,  Missouri 


Attention  Mr.  J.».  McCaruron 
Chief  Clerks 


Dear  Sir: 

This  is  to  acknowledge  your  request  for  an  opinion 

as  follows: 

"Please  let  us  have  an  opinion  as 
to  whether  a building  and  loan  as- 
sociation's charter  would  permit 
the  association  to  conduct  a safety 
deooslt  box  business  as  a side  issue 
to  the  building  and  loan  business." 

»'.e  have  searched  the  building  and  loan  statutes  and 
nowhere  do  we  find  any  authority  permitting  a building 
and  loan  association  to  conduct  a safety  denosit  box  busi- 
ness. ChaDter  34  E.  S.  Me.  1929  pertains  to  the  State 
Department  of  Finance,  and  Article  V of  said  chapter 
pertains  to  savings  banka  and  safety  deposit  institu- 
tions, and  referring  to  said  Article  it  is  seen  that 
provision  is  made  for  the  creating  of  a corporation  to 
conduct  a safety  deposit  box  business.  Section  5496. 

Banks  and  "rust  Companies  may  also  engage  in  the  safety 
denoslt  box  business  upon  compliance  with  Articles  II  and 
III  of  said  chapter. 

It  is  thus  seen  that  the  Legislature  has  enacted 
statutes  pertaining  to  safety  deposit  boxes  and  has  seen 
fit  to  place  a limitation  upon  who  may  engage  in  said 
safety  deposit  box  business.  Nowhere  is  It  provided 
that  building  and  loan  associations  may  engage  In  said 
business • 

Cornua  Juris,  Vol.  9,  entitled  Building  and  loan  As- 
sociations, paragraph  63,  page  962  has  the  following  to 
say: 
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"Building  associations  can  exercise 
only  such  powers  as  are  conferred 
by  the  legislative  body  creating 
them,  either  ty  express  terms  or  by 
necessary  implication.  *hile  it 
may  be  said  that  they  have  the  usual 
powers  of  corporations,  this  is  true 
only  in  a general  way,  as  frequently 
the  statute  authorising  their  crea- 
tion, or  the  charter  granted  them, 
confers  oowers  not  possessed  by 
corporations  generally  and  withholds 
powers  dos seised  by  other  corpora- 
tions." 

In  Grohmanr.  v.  Brown,  68  Mo.  Anns.  630,  1.  c.  635, 
the  Kansas  City  °ourt  of  Anneals  in  1897  said  the  follow- 
ing concerning  a building  and  loan  association: 

"'Ihe  rule  Is  well  settled  that  cor- 
porations can  only  exercise  such 
powers  as  are  granted  to  them  by 
their  charter  or  are  necessarily 
implied  from  those  expressly  granted. 

The  statute  under  which  the  asso- 
ciation was  organised  neither  ex- 
pressly nor  by  necessary  implica- 
tion conferred  on  it  the  power  and 
authority  of  a bank  of  deposit  or 
discount.  It  nowhere  lends  counten- 
ance to  the  notion  that  associations 
created  under  Its  provisions  are 
authorised  to  borrow  money  to  loan 
to  its  members  or  others.  The  ex- 
ercise of  this  function  is  beyond 
the  limits  of  the  grant  of  their 
statutory  powers." 

Ae  answer  your  question  in  the  negative,  and  such 
is  our  opinion. 


Yours  very  truly 


A?PR0VU5:  James  L.  Hornbostel 

Assistant  Attorney  General. 


JOHN  A.  HO"  MAN,  Jr. 
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BUILDING  AND  LOAN:  Interpretation  of  the  word  "salesman"  - 

Who  deemed  to  be  "salesmen." 


September  10*  1936* 


lion.  Ira  A*  McBride 
Supervi sor 

Bureau  of  Building  and  i.oan  Supervision 
Jefferson  City,  Missouri 


Dear  Mr.  McBride: 


This  is  to  acknowledge  your  letter  concerning  the 
interpretation  of  Section  5628a , paragraph  "d",  ^ws  of 
I'&ssouri,  1935,  page  195,  relating  to  the  word  "salesman." 
Your  letter,  in  part,  reads  as  follows: 

"This  is  to  ash  your  opinion  as  to  Just 
who  is  classified  as  salesmen  and  who 
i 8 exempt  under  the  provisions  of  this 
act  from  having  to  comply  with  this 
statute  in  the  matter  of  being  licensed 
by  this  departs ent  as  a salesman." 


Preceding  answer  to  your  inquiry,  we  desire  to 
invite  your  attention  to  certain  fundamental  and  cardinal 
rules  to  be  followed  in  the  Interpretation  of  statutes. 

In  State  ex  rel.  v.  St.  Louia-3an  Francisco  Ry.  Co., 
300  S.  W.  274,  the  Supreme  Court  of  Missouri,  en  banc,  page 
277,  said: 

"A  construction  should  never  be  given 
to  a statute  or  a constitutional  pro* 
vision  which  would  work  such  confusion 
and  mischief,  unless  no  other  reason- 
able construction  is  possible." 
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In  dannibal  Trust  Co,  v.  lzoa  et  al.,  286  6.  W 
371,  the  Juprctie  Court  of  Missouri,  pa  ,e  377,  said  the 
following: 


"while  the  fundamental  rule  in  constru- 
ing statutes  is  to  ascertain  and  give 
effect  to  the  intention  of  the  Legis- 
lature, such  intention,  however,  must 
be  the  intention  as  expressed  in  the 
statute,  and  where  the  meaning  of  the 
language  used  is  plain,  it  must  be 
given  effect  by  the  courts,  otherwise 
they  would  be  assuming  legislative 
authority.  36  Cyo,  1106,  as  said 
by  this  court,  in  Bane,  in  drier  v. 
Railway  Co,,  286  Mo,  loc,  clt,  534, 

£28  S.  W.  457 i 

•The  primary  rule  for  the  inter- 
pretation of  statutes  is  that  the 
legislative  intention  1b  to  be 
asoerta  ned  by  means  of  the  words  it 
has  used.  All  other  rules  are  inci- 
dental and  more  aids  to  be  invoked 
when  the  meaning  is  clouded,  hen 
the  language  ic  not  only  plain,  but 
admits  of  but  one  meaning,  these 
auxiliary  rules  have  no  office  to  fill. 
In  such  case  there  is  no  room  for 
construction. ' 


* * * * * 

"Another  cardinal  rule  in  the  construc- 
tion of  statutes  is  that  effect  must 
be  given,  if  possible,  to  every  word, 
clause,  and  sentence.  56  Cyc.  1128, 
That  rule  has  been  frequently  recog- 
nised and  followed  by  this  court. 

(Cases  cited), 

"Again,  in  th®  Interpretation  of  stat- 
utes, words  in  common  use  are  to  be 
construed  in  their  natural,  plain,  and 
ordinary  signification,  36  Cyc,  1114.” 
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Bearing  in  mind  the  above  rules  in  construing 
statutes*  we  proceed  to  your  question* 

In  taws  of  Missouri,  1935,  page  195,  is  found  an 
Act  to  regulate  "sales  of  and  dealings  in  building  and  loan 
securities.”  seetion  5628a  defines  certain  terms  used  in 
the  act,  and  paragraph  "(d)"  (the  part  under  consideration) 
defines  the  word  "salesman'1  as  follows) 

" 'Salesman • shall  include  every  natural 
person  who,  in  this  state,  whether  on 
his  own  account  or  as  an  agent,  directly 
or  indirectly  and  by  whatsoever  means, 
solicits  or  attempts  to  eolicit  or  aids 
in  soliciting  or  attempting  to  solicit 
any  application  or  subscription  for  or 
soils  or  attempts  to  sell  or  aids  in 
selling  or  attempting  to  sell  any  build- 
ing and  loan  security  prior  to  or  under 
circumstances  which  in  the  ordinary 
or  usual  course  of  dealing  would  involve 
the  Issuance  thereof:  Provided,  however, 
that  no  officer  or  employee  of  any 
building  and  loan  association  shall  be 
deemed  a salesman  by  reason  of  perform- 
ing, in  the  line  of  his  duty  as  such 
officer  or  agent,  any  routine  or  clerical 
act  or  acts  incident  to  the  issuance  by 
suoh  association  of  any  such  security 
or  its  employment,  in  behalf  of  and  in 
the  name  of  itself  or  any  salesman  regis- 
tered in  the  manner  hereinafter  prescribed 
in  this  act,  of  any  advertising  medium 
calculated  or  intended  to  induce  appli- 
cations or  subscriptions  for  such  securi- 
ties." 


There  is  no  question  but  that  the  Legislature  in  the 
exercise  of  the  police  powers  of  the  State  has  provided  that 
no  one  ahall  solid t or  attempt  to  solicit,  or  sell  or  attempt 
to  sell  "building  and  loan  securities,”  as  defined  in  the  act, 
unless  licensed.  Vhile  the  definition  of  the  word  "salesman" 
seems  to  be  harsh  and  all  inclusive,  yet,  when  read  in  con June 
tion  with  the  exceptions  we  believe  that  it  was  the  Intention 
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of  the  Legislature  to  only  cause  those  persons  to  be  licensed 
who  solicit  or  attempt  to  solicit,  directly  or  indirectly, 
or  sells  or  attempts  to  sell,  or  aids  In  selling  building 
and  loan  securities  under  circumstances  which  In  the  usual  or 
ordinary  course  of  dealing  would  cause  one  to  purchase  said 
securities  or  involve  the  issuance  thereof. 

e believe  that  the  ward  "solicit"  as  found  In  said 
definition  determines  the  legislative  intent,  ve  are  further 
of  the  belief  that  the  word  "solicit"  should  be  given  a 
similar  interpretation  as  that  given  It  by  the  Supreme  Court 
of  Washington,  we  quote  from  .'yards  and  Phrases.  3d  Series. 
Vol.  7,  page  40* 

"Unaer  a municipal  ordinance  prohibiting 
taxicab  drivers  fron  soliciting  business 
from  passengers  at  certain  times  and  on 
certain  premises,  'soliciting1  is  to  ask 
for  or  to  seek  to  obtain  the  right  and 
privilege  of  passengers  to  transfer  such 
passengers  or  their  baggage  for  hire 
by  actual  persuasion  or  persistent 
entreaty,  and  the  mere  presence  of  such 
drivers,  whether  in  uniform  or  not.  and 
whether  or  not  accompanied  by  a vehicle, 
is  not  'soliciting. ' within  the  ordi- 
nance. Seattle  Taxicab  it  Transfer  Co. 
v.  City  of  Seattle.  150  P.  1134,  1137. 

86  r*ah.  594." 


,?ho  1 8 . and  who  Is  not  classified  as  a "salesman" 
under  the  act,  would  depend  entirely  upon  the  facts,  and  we 
take  t e means  of  answering  your  question,  as  to  how  salesmen 
should  be  classified,  by  a few  illustrations* 

(1)  If  John  Doe  is  employed  by  a building  and  loan 
association,  and  whose  duties  consist  of  interviewing  people 
far  the  purpose  of  selling  them  "building  and  loan  securities." 
then  said  person  would  have  to  be  licensed. 

(2)  If  a person,  after  reading  literature  or  adver- 
tisements of  a building  and  loan  association,  decides  to  make 
further  Inquiry  concerning  "securities"  of  said  association 
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and  calls  at  the  office  of  the  association  and  Interviews  an 
employe*  and  through  the  efforts  of  the  employe  s id  person 
purchases  "securities*"  then*  in  our  opinion*  that  employe 
should  be  licensed.  however*  if  a person  voluntarily  applies 
to  a building  and  loan  association  and  with  his  mind  fully 
made  up  to  purchase  "securities"  and  so  informs  an  employe 
of  the  association  of  his  intention*  and  the  employe  merely 
issues  the  "securities"  to  him*  then*  in  our  opinion*  said 
employe  need  not  be  licensed. 

(3)  assume  that  the  president  of  a building  and 
loon  association  Is  playing  a game  of  golf  with  a person  and 
said  person*  during  the  course  of  the  game*  would  inquire 
of  the  president  concerning  "securities"  of  the  building  and 
loan  association  of  which  he  was  president*  and  the  president 
would  give  him  the  information  requested*  it  would  be  our 
opinion  that  such  isolated  case  would  not  constitute  the 
president  a "salesman "because  suoh  would  not  be*  "under  circum- 
stances which  in  the  ordinary  or  usual  course  of  dealing  would 
involve  the  issuance  thereof."  riowever*  if  the  president 
aotively  solicited  other  persons  and  told  them  about  the 
"securities*"  then  euch  person  (president)  would  in  our  opinion 
have  to  be  licensed. 


From  the  above  it  is  thus  seen  that  It  is  difficult 
to  draw  the  line  of  demarcation  in  classifying  "salesmen.” 
tlowever*  we  hope  the  above  illustrations  will  be  of  assistance 
and  a guide  for  you  in  determining  the  facts  in  each  individual 
case  as  to  whether  or  not  a license  is  required,  tie  believe 
that  you  would  be  within  your  rights  to  require  every  associa- 
tion that  has  building  and  loan  "securities"  for  sale  to  have 
at  least  one  of  its  employes  licensed,  in  other  words*  the 
employe  of  a building  and  loan  association*  whose  duty  it  is 
to  confer  with  persons  seek ing  to  purchase  its  stock*  should 
be  licensed. 


Yours  very  truly. 


James  L.  JornBostel 
Assistant  Attorney-General 


APPROVED: 

dUhi'J  ’.V:  dr., 

(acting)  attorney  General 
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B.  & L.  associations , (2)  B.  & L.  Associations  or 
Savings  & Loan  Associations,  incorporated  under 
laws  of  United  States,  and  (3)  B.  & L.  associations 
or  Federal  Savings  & Loan  Associations  incorporated 
under  laws  of  other  states,  operating  in  Missouri, 
must  be  licensed;  (4)  penalty  for  violation, 

September  13,  1935, 


Hon.  Ira  A,  McBride 
Supervisor 

Bureau  of  Building  k Loan  supervision 
Jefferson  City,  Missouri 


Lear  Mr.  McBride: 


This  is  to  acknowledge  your  letter  of  recent  date, 
asking  our  opinion  concerning  Paragraph  "(c)"  of  Section 
5628a,  Laws  of  Missouri,  1935,  page  195. 

You  inquire: 

"Does  the  definition  of  * building  and 
Loan  security*  or  "Building  and  loan 
securities",  as  set  forth  in  article 
*c*  of  the  hereinabove  mentioned 
statute,  apply  alike  and  without  dis- 
crimination to  — 

First:  All  state  chartered  build- 
ing and  lean  associations  incorporated 
'under  Missouri  laws,  operating  in 
Missouri. 

Second:  All  federal  savings  and  loan 
associations  incorporated  under  the 
laws  of  the  United  states  operating  in 
Missouri. 

Third:  any  building  and  loan  associa- 
tion or  federal  savings  and  loan  associa- 
tion incorporated  under  the  laws  of  any 
other  state,  whose  home  office  is  in 
some  other  state  but  which  does  business 
in  this  state." 
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salesmen  of  Btatc  chartered  building 
and  loan  associations ' " securTtles711 
rsust  l>e~ licensed* 


Please  refer  to  our  opinion  dated  ^cpteotoor  10,  1935* 
to  you,  wherein  we  had  under  consideration  the  classification 
of  "salesmen"  as  defined  in  the  Act. 

Paragraph  "(c)"  of  Section  5628a*  Laws  of  issourl* 
1935*  page  195,  reads  as  follows: 

"•Building  and  loan  security*  or  'building  and 
loan  securities'  shall  include  stock*  scrip 
and  any  other  certificate  or  certificates 
of  inter  8 t which  have  been*  are  now  being 
or  shall  hereafter  be  issued  by  any  building 
and  loan  association*  or  savings  and  loan 
associations  incorporated  under  the  laws  of 
this  state  or  of  the  United  States  or  incor- 
porated under  the  laws  of  any  other  state 
and  licensed  to  do  business  in  this  state." 


Before  any  building  and  loan  "securities"  may  be  sold 
in  the  State  of  Missouri  by  any  salesman  of  said  association* 
said  salesman  must  be  licensed  as  provided  by  Paragraph  "(d)"* 
Section  5628*  supra  (See  our  opinion  to  you*  supra). 

From  the  above  it  is  our  opinion  thit  persona  "selling" 
securities  of  a state  chartered  building  and  loan  association 
must  be  licensed. 


II. 

Federal  Savings  and  Lian  Associations* 

1 he  oh  bora  ted  under  the  laws  of1  the  nl  ted 
tates  and  operating  lln  Missouri,  -oust 
I Iso  have  their  salesmen  licensed  if  the 
stock  of  such  associations  is  sold  in 
i soour 1 . 

It  #s  to  be  noted  that  Paragraph  "(c)",  supra*  specific- 
ally provides  that  stock  or  securities  of  "any  building  and 
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loan  association  or  savings  and  loan  associations  Incorporated 
under  the  laws  of  this  state  or  of  the  United  States"  issued 
or  sold  in  this  State*  are  suTTJecT  to  " the  provisions  of  the 
Act,  which  means  that  the  salesmen  of  such  stock  of  any  build- 
ing and  loan  association  or  savings  and  loan  association* 
incorporated  binder  the  laws  of  the  nited  States,  shall  be 
licensed.  In  other  words*  the  Legislature  has  recognized 
that  Missouri  has  building  and  loan  associations  which  are 
"Federalized"  and  it  was  its  intention  to  have  the  salesmen 
of  to  stock  of  said  associations  licensed,  ye  believe  that 
the  Legislature  in  the  exercise  of  the  police  powers  of  the 
State  can  impose  an  excise  or  occupational  tax  on  persons 
selling  stock  of  a building  and  loan  association  incorporated 
under  the  laws  of  the  nited  States*  for  the  reason  that  said 
salesmen  are  not  engaged  in  a governmental  agency  of  the 
United  States. 

In  Kansas  City*  Mo.*  v.  Johnson  et  al.*  70  Fed.  (2d) 
360,  the  Circuit  Court  of  Appeals,  Eighth  Circuit,  in  decid- 
ing a case  involving  the  right  of  Kansas  City*  Missouri*  to 
collect  a gasoline  tax  against  a receiver  appointed  by  the 
Federal  Court*  said  the  following  (page  361 )» 

"Federal  receivers  authorized  to  conduct 
and  carry  on  the  business  of  a corpora- 
tion as  a going  concern  as  such  are  not 
exempt  from  the  payment  of  taxes  legally 
assessed  and  levied  against  them  by  city 
ordinance  or  state  laws.  The  supreme 
Court  of  tHe  unlted^stuEcs  in  Michigan 
v.  Michigan  Trust  Company,  Receiver,  286 
U.  S.  334*  loc*  cit.  346,  52  S.  Ct.  512, 

515,  76  L.  Ed*  1136*  speaking  through 
Mr.  Justice  Gardozo*  said: 

•To  protect  through  a receiver  the 
enjoyment  of  the  corporate  privilege  and 
then  tc  use  the  appointment  as  a barrier 
to  the  collection  of  the  tax  that  should 
accompany  enjoyment  would  be  an  injustice 
to  the  state  and  a reproach  to  equity. •" 

In  Broad  River  Power  Co.  v.  i*uery,  77  L.  Ed.  685,  288 
U.  S.  178,  the  Supreme  Court  of  the  United  States,  having 
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before  it  for  determination  a suit  to  restrain  the  enforce- 
ment of  a statute  of  South  Carolina  Imposing  a tax  on  the 
production  and  sale  of  electric  power  because  said  power 
company  was  granted  a license  by  the  Federal  Power  Commission 
under  the  Federal  Power  Act,  held*  in  answer  to  the  attack 
made  upon  said  statute  by  the  power  company  that  it  was  a 
tax  imposed  upon  an  agency  of  the  united  States*  the  follow- 
ing: 


"The  separate  complaint  of  the  Lexing- 
ton ’Vater  Power  Company  is  that  it  is 
generating  current  at  a water  power 
plant*  on  the  Saluda  river*  which  was 
constructed  and  is  operated  pursuant 
to  a license  granted  by  the  Federal 
Power  Commission  under  the  Federal 
viator  Power  ,iot  (U.S.C.  title  16* 
chap.  12)  and  hence  that  the  tax  is 
an  'excise*  license  or  privilege  tax' 
upon  a Federal  agency. 

"It  is  apparent,  however*  that  the 
complainant  in  generating  and  sell- 
ing power  is  not  actlivs  as  an  agent 
for  the  Government.  it  acts  with  the 
-Government's  permirslon*  and  while 
it  may  be  said  to  have  received  a 
privilege  from  the  Government,  it  is 
not  a privilege  to  be  exercised  on 
behalf  of  the  Government.  The  tax  is 
not  upon  the  exertion  of*  and  cannot 
be  said  to  burden,  any  governmental 
function.  Fox  Film  Carp.  v.  loyal  * 

286  D.  S.  123,  130*  76  L.  ed.  1010. 

1cj15,  52  S.  Ct.  546.  The  tax  Is  not 
laid  upon  the  license  granted  by  the 
Federal  Writer  Power  Commission  but 
upon  the  iroduction  and  sale  of  power 
which  the  company  generates  at  its 
own  pleasure  and  exclusively  for  its 
own  profit.  Notv/lthstanding  the 
special  characteristics  of  electrical 
energy,  the  company  is  engaged  in 
producing  and  selling  an  artiole  of 
trade,  utah  ower  & Light  io.  v. 

Pfost,  286  U.  S.  165*  180*  181*  76  L.  ed. 
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1038  , 52  S,  Ct.  648.  The  product  is 
property.  The  fact  that  a privilege 
has  been  received  from  the  Federal 
Government  does  not  exempt  that  property 
or  the  lccal  business  in  producing  and 
selling  it  from  the  burdens  of  taxation 
othervfce  valid,  ********** 
Thus,  the  ‘permissive  grant*  by  the 
Federal  Government  to  a telegraph  com- 
pany to  use  the  military  and  post  roads 
of  the  ini  ted  States  for  its  poles 
and  vires  ‘did  not  prevent  the  State 
fror.i  taxing  the  real  or  personal  prop- 
erty belonging  to  the  company  within 
its  borders  or  from  Imposing  a license 
tax  upon  t;he  right  to  do  a local 
business  within  the  State,'" 


In  Federal  compress  and  arehouse  Company  v,  McLean, 
78  L,  Ed.  622,  291  U.  8.  17,  the  supreme  Court  of  the  united 
States,  in  an  opinion  delivered  bj  r.  Justice  Stone,  held 
that  a state  excise  tax  of  Mississippi,  imposed  upon  a 
Delaware  corporation  doing  business  by  virtue  of  a license 
issued  by  the  united  States  arehouse  Act,  did  not  violate 
the  Federal  Constitution  or  was  not  an  imposition  upon  a 
Federal  instrumentality , having  the  following  to  say  (page 
627)i 


"Appellant's  lie  nse  under  the  United 
States  arehousing  Act  did  not  confer 
upon  it  immunity  from  state  taxation, 
for  neither  the  appellant  nor  its 
business  was,  by  force  of  the  license, 
converted  into  an  agency  or  instrumentality 
of  the  federal  government,  The  warehousing 
Act  confers  upon  licensees  eertain  priv- 
ileges and  secures  to  the  national  govern- 
ment, by  means  of  the  licensing  provisions, 
a measure  of  control  over  those  engaged 
in  the  business  of  storing  agricultural 
produets  who  find  it  advantageous  to  apply 
for  the  license.  The  government  exercises 
that  control  in  the  furtherance  of  a 
governmental  purpose  to  secure  fair  and 
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uniform  business  practices.  But  the 
appellant.  In  the  enjoyment  of  the 
privilege,  is  engaged  in  its  own  be- 
half, not  the  government *s,  in  the 
conduct  of  a private  business  for 
profit.  It  can  no  longer  be  thought 
that  the  enjoyment  of  a privilege  con- 
ferred by  either  the  national  or  a 
state  govern  ent  upon  the  individual, 
even  though  to  promote  some  govern- 
mental policy,  relieves  him  from  the 
taxation  by  the  other  of  his  property 
or  business  used  or  carried  on  In  the 
enjoyment  of  the  privilege  or  of  the 
profits  derived  from  it.  (Cases  cited) 

"^he  fact  that  the  license  is  used 
also  as  a means  of  government  control 
of  appellant's  business  does  not  call 
for  a different  conclusion.  The 
national  government  has  not  assumed  to 
tax  the  business  or  to  exercise  any 
control  over  the  taxation  of  it  by  the 
staue.  The  state  does  not  tax  the 
license  itself  and  the  tax  upon  peti- 
tioner's business,  applied  without 
discrimination  to  all  similar  business- 
es whether  licensed  or  not,  does  not 
Impair  tlie  control  which  the  federal 
authority  has  chosen  to  exert.  The 
mere  extension  of  control  over  a busi- 
ness by  the  national  government  does 
not  withdraw  it  from  a local  tax  which 
presents  no  obstacle  to  the  execution 
of  the  national  policy," 


Building  and  loan  associations  incorporated  under 
the  Home  Owners’  Loan  Act  of  1953,  are  engaged  in  business 
solely  for  profit  and  gain.  And  the  fact  that  such  derive 
their  entity  by  virtue  of  the  Laws  of  the  United  States 
and  are  supervised  and  regulated  b^  an  ins trumen tall ty  of 
the  rnited  States,  does  not.  In  our  opinion,  make  such 
building  and  loan  associations  agencies  or  instrumentalities 
of  the  United  States,  especially  as  concerns  the  license 
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placed  upon  salesmen  selling  the  "securities"  of  auid  ederal- 
lzed  building  and  loan  associations. 

It  is  our  opinion  that  a salesman  selling  "securities'* 
of  a building  and  loan  association  or  savings  and  loan 
association.  Incorporated  voider  the  laws  of  the  inlted  States, 
must  be  licensed  in  order  to  sell  trie  "securities"  of  such 
association  in  the  State  of  Missouri, 


III, 

tsulldln,,  and  loan  associations  or  Federal 
Savings  and  Loan  Associations,  Incorporate 
od  under^The  laws  of  oAar  states,  eelllng 
Securities'  a id  doTn^  pus^ness  in  this 
ctate,  mist  have  its  saTesmen  licenced. 


It  is  our  opinion.  In  view  of  the  act  to  regulate  sale 
of  and  dealings  in  build; ng  and  loan  "securities,"  and  partic- 
ularly Paragraph  "(c)",  supra,  that  any  building  and  loan 
association,  incorporated  under  the  laws  of  any  other  state 
and  licensed  to  do  business  in  this  State,  .must  likewise  have 
its  salesmen  licensed  if  the  "securities"  of  said  association 
are  sold  or  offered  for  sale  in  t is  State, 


IV. 

Penalty, 

.e  Invite  your  attention  to  Section  5629g,  Laws  of 
Missouri,  1935,  pa^e  200,  which  provides  a penalty  for  any 
violation  of  the  provisions  of  said  act,  making  such  violators 
amenable  to  punishment  by  imprisonment  in  the  county  jail  or 
payment  of  a fine,  or  both. 


Your 8 very  truly. 


APFBOVL  I): 


James  L.  Hornbostel 
Assistant  Attorney- General 


JOHN  W. HOFFMAN,  Jr. 
^Acting)  Attorney  General 


Municipally  owned  plants  selling  light 
and  water  to  users  and  eonsumers  are 
subject  to  the  tax. 


SALES  TAIL: 


- 


Hon.  K.  A.  m cbonald 
Prosecuting  Attorney 
Jercer  County 
Princeton,  Missouri 


Dear  Mr: 


This  Depart  ent  is  in  receipt  of  your  letter 
requesting  an  opinion  as  to  the  following  state  of  facts: 

"The  Princeton  Light  and  <ater 
t’lant  is  owned  and  operated  by 
the  City  of  Princeton. 

As  tho  City  Attorney  I have  ad- 
vised the  City  Council  that  in 
my  opinion  that  in  collecting 
the  City  Light  and  Water  ollls 
the  £>ales  fax  should  not  be 
collected.  I am  basing  my 
opinion  on  See.  3,  Exemptions, 
on  page  416  Session  Acts,  1935. 

fte  would  be  pleased  to  have  your 
opinion.'1 


Lection  2,  «aws  of  Missouri  1935,  page  415,  pro- 
vides, In  part,  as  follows: 

"Prom  and  after  the  effective 
date  of  this  Act  and  up  to  and 
including  December  31,  1937, 
there  shall  be  and  is  hereby 
levied  ard  imposed  d there 
shall  be  collected  and  paid: 


it  yr  it  H U 
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(c)  a tax  equivalent  to  one  (1) 
per  cent,  of  amounts  paid  or  char  ad 
on  all  sales  of  electricity  or  electri- 
cal current,  water  and  gas  (natural 
or  artificial),  to  domestic,  commercial 
or  Industrial  consumers.” 


Section  5 of  this  Act,  provides.  In  part,  as 

follows* 


" rivery  person  receiving  any  payment 
or  consideration  upon  the  sale  of 
property  or  rendering  of  service 
subject  to  the  tax  imposed  by  the  pro- 
visions of  this  Act,  or  required  to 
make  collection  of  the  tax  Imposed 
by  the  provisions  of  this  Act,  shall 
be  responsible  not  only  for  the  col- 
lection of  the  amount  of  the  tax  im- 
posed on  said  sale  or  service  but 
shall , on  or  before  the  15th  day  of 
each  month,  make  a return  to  the 
State  Auditor  of  all  taxes  collected 
for  the  preceding  month  or  required 
to  be  collected  for  the  preceding 
month,  and  shall  remit  the  taxes  so 
collected  or  required  to  be  collected 
to  the  state  Auditor,  rhe  seller  of 
any  property  or  person  rendering  any 
service,  subject  to  the  tax  Imposed 
by  this  Act  is  directed  to  collect 
the  tax  from  the  purciiasor  of  such 
property  or  the  recipient  of  the 
service  as  the  case  may  be. 

ihe  tax  imposed  by  this  Act  Is  a tax 
upon  the  sale,  service  or  transaction 
and  shall  be  collected  by  the  person 
making  the  rale  or  rendering  the 
service  at  the  time  of  making  or  ren- 
dering such  sale,  service  or  trans- 
action. *«•**«**•»****  *" 


In  the  first  section  of  the  Emergency  Revenue 
Act  of  1955,  municipal  corporations  are  expressly  included 
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within  the  term  "person."  ihl » section  provides: 

"The  following  words,  terms  and 
phrasos  when  used  in  this  Act, 
have  the  meanings  ascribed  to 
them  in  this  ioctlon,  except 
where  the  context  clearly  in- 
dicates a different  meaning: 

(a)  ’Person’  includes  any  in- 
dividual, f inn, copartnership, 

Joint  adventure,  association, 
corporations,  municipal  or  pri- 
vate, estate,  trust,  business 
trust,  receiver,  syndicate  or 
any  other  group  or  combination 
acting  as  a unit,  and  the  plural 
as  well  as  the  singular  number." 


from  the  above  quoted  sections  of  the  mergency 
Revenue  Act,  it  is  clear  that  a municipal  corporation  is  re- 
quired to  collect  the  tax  equivalent  to  one  per  cent,  of  the 
amount  paid  or  charred  for  all  sales  of  electricity  or  electri- 
cal current,  water  and  gas  (natural  or  artificial)  to  domestic, 
commercial  or  industrial  consumers. 

If  municipal  corporations  ar9  to  be  exempted  from  the 
provisions  of  this  Act  it  could  only  be  by  reason  of  Section  3 
of  the  Act,  which  provides: 

"There  are  hereby  specifically  exempted 
from  the  provisions  of  this  Act  <*  * * 
such  portion  of  the  gross  receipts  as 
is  derived  from  sales  of  tangible  oer- 
sonal  property,  services,  substances 
and  things  which  the  general  assembly 
of  the  State  of  Missouri  is  prohibited 
from  taxing  or  further  taxing  under 
the  Constitution  of  this  State." 


In  view  of  the  fact  that  the  Act  specifically  in- 
cludes municipal  corporations  as  being  subject  to  this  tax, 
both  as  vendor  and  vendee,  to  exempt  such  corporations  would 
be  to  hold  said  Act  unconstitutional  with  respect  to  said 
municipal  corporations.  The  settled  policy  of  this  de- 


Hon.  h.  A.  McDonald 


4 


November  15,  1955 


partrcent,  with  the  exception  of  certain  Instances  where 
the  unconstitutional lty  oj  the  law  has  teen  clear  and 
unmistakable,  lias  teen  to  uphold  the  constitutionality 
of  all  statutes  and  leave  the  final  determination  of  the 
matter  to  the  courts  of  the  State  of  dlssourl.  The  late 
Judge  hitzs! anions , In  the  case  of  State  v.  ard  (Supreme 
ourt'of  Missouri)  40  S.  Hi.  (2d)  1074,  said: 

"It  Is  a fixed  rule , scarcely 
needing  restatement , that  no 
legislative  er.actaen  should 
be  deolared  unconstitutional 
unless  it  appears  very  clearly 
so,  and  every  reasonable  Intend- 
ment should  be  made  to  sustain 
It.” 


And  In  the  more  recent  case  of  State  ex  Inf. 
ticKlttrick  v.  American  Colony  Insurance  Company  (Supreme 
Court  of  Missouri)  BO  S.  W.  (2d)  876,  1.  c.  883,  Judge 
Klllson  stated: 


”.<e  think  this  contention  Is  sound.The 
rule  of  construction  Invoked  by  respondents 
is  well  established.  In  State  v.  Aard,  526 
do. 658,664,  40  S.  ».  (2d)  1074,  1076, the  late 
lamented  i ltzslntzons  ,C.sald:  'It  Is  a fixed 
rule,  scarcely  needing  restatement,  that  no 
legislative  enactment  should  be  declared  un- 
constitutional unless  it  appears  very  clearly 
so,  and  every  reasonable  intendment  should 
be  made  to  sustain  It.'  Likewise,  in  State 
ex  rel.  Columbia  Telephone  Co.  v.  Atkinson, 
271  -o.  28,42,  195  S.  IS.  741,  745,  the  rule 
is  said  to  be  that  If  the  act  be  'fairly 
susceptible  of  two  or  more  constructions, 
that  Interpretation  will  be  adopted  which 
will  avoid  the  effect  of  unconstl tutlonallty, 
oven  though  it  may  be  necessary,  for  this 
purpose,  to  disregard  the  more  usual  or 
apparent  Import  of  the  language  employed.' 
bee,  also,  black  on  Interpretation  of  Laws 
(2d  bd.)  bee .41,  p.113.  - ome  authorities 

say  'courts  are  bound  to  go  to  the  very 
verge  of  construction  to  sustain  the 
constitutionality  of  statutes,'  12  C.J. 
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bee .220 , p.  790;  and  this  rula 
applies  In  making  state  statutes 
harmonize  with  the  Constitution 
of  the  United  States  as  well  as 
with  the  Constitution  of  the  state. 

59  C.  J.  soc.616,  p.  103d;  Overton 
v.  State,  7 Okl.  er.  203,  205,  114  P. 
1132,  123  P.  175,  error  dismissed 
235  U.  S.  31,  35  S.  Ct.  14,  59  L.  ^d. 
112." 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of 
this  department  that  municipal  corporations  are  subject, 
both  as  vendor  and  vendee,  to  the  aergency  Revenue  Act 
of  1935  (Laws  of  Missouri  1935,  page  411). 


neepectfully  submitted. 


0Li.IvL.rt  .7.  NOL  JH 

JOHN  *.  uO.rMAN,  Jr. 

Assistant  Attorneys  General 


APPROVE  I 


ROY  ■*cK,T'WlCK 

Attorney  General 


JVVHrLC 


BUILDING  AND  LOAN  ASSOCIATION:  If  the  by-laws  of  the  Build- 
ing Loan  do  not  prohibit  a director  fron  celling  his  own 
commodity  to  said  association,  of  which  he  is  a director, 
then  there  is  no  statute  that  prohibits  him  from  doing  so* 


December  16,  1955* 


Hon*  J*  W*  Me Gammon,  Chief  Clerk 
Bureau  of  Building  and  Loan  Supervision 
Jefferson  City,  Missouri 

Dear  Mr*  McCammon: 

This  is  to  acknowledge  your  letter  dated  December 
10,  1935,  as  follows: 

"We  will  be  greatly  obliged  if  you 
will  let  us  have  an  oolnlon  as  to 
whether  a member  of  the  board  of 
directors  of  a building  and  loan 
association,  who  is  the  sole  owner 
of  a business,  or  a member  who  owns 
the  majority  of  the  stock  of  that 
business,  if  it  is  incorporated,  or, 
who  is  the  manager  of  a business  or 
cor norat  ion,  may  legally  sell  his 
own  merchandise  or  other  commodity, 
or  that  of  the  corporation,  to  the 
association  which  he  serves  as  a 
director? 

"And,  as  such  director,  should  he 
have  a voice  in  the  determination 
of  reasonableness  of  the  charges 
made  for  such  merchandise?" 

We  have  searched  the  building  and  Loan  Laws  and  fail 
to  find  any  statutory  Drovlsion  prohibiting  a director, 
"who  is  the  sole  owner  of  the  business,  or  a member  who 
owns  the  majority  of  the  stock  of  that  business,  if  it 
is  lncoroorated,  or,  who  is  the  manager  of  a business, 
corporation"  from  selling  "his  own  merchandise  or  other 
commodity,  or  that  of  the  corporation,  to  the  associa- 
tion which  he  serves  as  a director",  and  if  the  by-laws 
do  not  orohibit  a director  from  doing  the  above,  then 
in  our  onlnion  it  would  be  legal  for  a director  to  sell 


Hon . J.  . . iVIcCammon 


-2- 


December  16,  1935. 


the  Building  and  Loan  Association  a commodity  or  merchan- 
dise under  the  circumstances  enumerated  in  your  letter. 

It  Is  our  further  opinion  that  such  sale  would  not  te 
against  outlie  oollcy. 

Section  5593,  Laws  of  Missouri,  1935,  page  201,  does 
nrohlblt  directors  from  loaning  moneys  of  the  association 
to  themselves.  Said  section  orovides  In  part  as  follows: 

**  * * *Ho  real  estate  loan  shall  he 
made  by  an  association  to  a director 
or  officer  or  to  a pertnershlo  or  firm 
in  which  a director  or  officer  Is 
Interested,  or  to  a corporation  of 
which  a director  or  officer  of  the 
association  is  a director  or  officer 
or  stockholder  or  upon  real  estate 
In  which  any  director  or  officer 
has  an  interest  as  mortgagee;  pro- 
vided. however,  that  a real  estate 
loan  may  be  made  to  a director  or 
officer  unon  the  security  of  a first 
mortgage  or  deed  of  trust  upon  the 
single  family  residence  or  homestead 
of  such  director  or  officer,  where 
such  loan  has  first  been  approved  In 
writing  by  a two-thlrds  majority  of 
the  board  of  directors  and  a copy  of 
such  written  approval  has  been  re- 
corded In  the  minutes  of  the  board 
of  directors.  **■»*" 

Corpus  Juris,  volume  9,  page  928,  paragraph  16,  In 
part  reads  as  follows: 

» *0ff leers  and  directors  of 
building  and  loan  societies  possess 
such  powers  as  are  granted  hy  statute, 
charter,  end  by-laws,  and  such  as  are 
not  Inconsistent  therewith  and  are 
necessary  to  the  discharge  of  their 
several  offices;*  * * *" 
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The  reasonableness  of  the  charges  made  for  merchan- 
dise sold  would  be  a matter  for  the  Building  and  Loan 
Association  to  determine  and  not  this  deoartment.  How- 
ever, if  the  charges  were  so  excessive  a?  to  be  a fraud 
against  the  Building  and  Loan  Association  then  said  As- 
sociation would  have  recourse  against  said  director  in 
the  courts* 


lours  very  truly 


James  L*  HornBostel 
Assistant  Attorney  General* 


APPROVH): 


'jOHh'w*  JK.  

Assistant  Attorney  General* 


JLH:H 


PUBLIC  HEALTH:  Registration  of  births  under  Section  9054a. 


Hon.  t.  T.  Me  Laugh 
State  Health  Commissioner 
Capitol  Building 
Jefferson  City,  Missouri 


Lear  Dr.  Me (laugh : 


This  is  to  acknowledge  your  letter  of  January  3d, 
1935,  as  follows: 

"Relative  to  Chapter  52,  article  2, 

Section  9C54a,  page  23.,  of  the  session 
Laws  of  1931,  it  has  been  the  custom  of 
the  Bureau  of  Vital  Statistics  to  re- 
quire the  fee  of  two  dollars  and  fifty 
cents  ( ,2.50)  to  be  paid  in  advance 
before  sending  out  the  necessary  blanks 
to  complete  the  registration  of  a birth 
occurring  prior  to  1910,  the  fee  of  course 
being  returned  if  it  is  impossible  to 
complete  the  registration  of  such  a 
birth. 

Will  you  please  render  this  office  an 
opinion  as  to  whether  or  not  it  is  legal 
to  collect  this  fee  in  advance  or  whether 
the  blanks  should  be  sent  out  without 
demanding  advance  payment  and  register 
same  only  when  the  blanks  are  returned 
with  the  two  dollar  and  fifty  cent  (£2.50) 
fee." 

Article  2,  Chapter  52,  R.  S.  Mo.  1929,  pertains  to 
"Registration  of  births  and  Deaths."  Lection  9040  of  said 
article  and  chapter  provides  in  part  as  follows: 

"It  shall  be  the  duty  of  the  state  board 
of  health  to  have  charge  of  the  state 
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sys  en  of  registration  of  births  and 
deaths;  to  prepare  the  necessary  method*, 
form*  and  blanks  for  obtaining  and  pre- 
serving such  records,  and  to  insure  the 
faithful  registration  of  the  same  in  the 
registration  districts  and  in  the  central 
bureau  of  vital  statistics  at  the  capital 
of  the  state." 

Section  9041  of  said  article  and  chapter  provides  in 
part  as  follows: 

"The  secretary  of  the  state  board  of  health 
shall  have  supervision  over  the  central 
bureau  of  vital  statistics,  which  is  here- 
by authorized  to  be  established  by  said 
board,  and  shall  act  as  state  registrar  of 
vital  statistics." 

Laws  of  Missouri,  1933,  page  269,  Section  9024,  provides 
in  part  as  follows: 

"The  Commissioner  of  Health  as  hereby  consti- 
tuted shall  assume  all  the  rights,  powers, 
privileges  and  duties  heretofore  conferred 
by  law  upon  the  secretary  of  Ltate  Board  of 
Health  heretofore  authorized  by  law,  which 
office  is  hereby  abolished." 

Thus,  the  Commissioner  of  iiealth  since  July  24,  1933,  by 
virtue  of  faction  9024  performs  the  same  duties  relative  to  the 
central  bureau  of  vital  statistics  as  did  the  secretary  prior  to 
that  time. 

Section  9C43,  k.  S.  Mo.  1929,  provides  in  part  as  follows: 

"Within  ninety  days  after  the  taking  effect 
of  this  article,  or  as  soon  thereafter  as 
possible,  the  state  board  of  health  shall 
appoint  a local  registrar  of  vital  statistics 
for  each  registration  district  in  the  state.” 

Lection  9052,  R.  Mo.  1929,  provides  in  part  as  follows: 

"It  snail  be  the  duty  of  the  attending  physician 
or  midwife  to  file  a certificate  of  birth, 
properly  and  completely  filled  out,  giving  all 
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the  particulars  required  by  this  article, 
with  the  local  registrar  of  the  district 
in  which  the  birth  occurred,  within  ten 
day  a ter  the  date  of  the  birth." 

Section  9053  provides  as  to  what  the  certificate  of 
birth  shall  contain. 

Section  9057  provides  in  part  as  follows: 

"The  state  registrar  shall  prepare,  print 
and  supply  to  all  registrars  all  blanks 
and  forms  used  in  registering,  recording 
and  preserving  the  returns,  or  in  other- 
wise carrying  out  the  purposes  of  this 
article;  and  shall  prepare  and  issue  such 
detailed  instructions  as  may  be  required 
to  secure  the  uniform  observance  of  its 
provisions  and  the  maintenance  of  a perfect 
system  of  registration.  And  no  other  blanks 
shall  oe  used  than  those  supplied  by  the 
state  registrar." 

A reading  of  the  aoove  statutes  snows  that  the  Commissioner 
of  health  is  the  State  Registrar  of  Vital  Statistics  and  that  the 
State  Board  of  Health  has  charge  of  the  State  system  of  registra- 
tion of  births  and  deaths  and  that  local  registrars  are  apoointed 
by  the  state  Board  of  3aalth  and  certain  duties  imposed  upon  them. 
The  attending  physicians  or  midwives  are  required  to  fill  out  a 
certificate  of  birth  within  ten  days  after  such  occurs,  upon  a 
blank  furnished  to  the  local  registrars  by  the  Commissioner  of 
Health. 


Section  9069  provides  for  fees  for  local  registrars.  And 
Section  9060  provides  fees  for  the  State  registrar. 

In  1931,  uawa  of  Missouri,  1931,  page  230,  .‘ection  90b4a 
was  enacted  and  said  section  reads  as  follows: 

" henever,  prior  to  the  takln_  effect  of  this 
article,  a person  was  born  in  the  state  of 
Missouri,  or  a resident  of  Missouri  born  out- 
side this  state,  such  birth  may  be  registered 
in  the  manner  and  according  to,  nearly  as 
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possible,  the  provisions  of  section  9053 
of  this  article*  by  filling  out  blank 
registration  papers  secured  from  the  local 
registrar  and  filing  same,  together  with 
a registration  fee  of  $2.50,  with  the  state 
registrar  of  vital  statistics,  buch  papers 
shall  contain  the  affidavits,  sworn  to 
before  a notary*  of  at  least  two  persons, 
knowing  the  facts.  The  state  registrar  may 
-require  further  affidavits  to  establish  the 
truth  of  the  facts  endeavored  to  be  made 
of  reeord  by  the  certificate  and  may  with- 
hold filing  of  such  birth  certificate  until 
his  requirements  are  complied  with.  The 
state  registrar  may  make  and  enforce  appro- 
priate rules  and  regulations  to  carry  out 
this  act  and  to  prevent  fraud  and  deception." 

There  is  nothing  mysterious  or  ambiguous  about  the  aoove 
section.  The  words  employed  b}  the  legislature  when  given  their 
pla  in,  usual  and  ordinary  meaning  simply  provide  that  any  olrth 
desiring  to  be  registered  by  a person  born  in  this  state,  or 
a resident  of  Missouri  born  outside  of  this  state,  prior  to 
the  date  of  registering  births  provided  by  »rticle  2,  Chapter 
52*  R.  S.  Mo.  1929*  shall  obtain  a blank  secured  from  the  local 
registrar  ana  fill  it  out  and  send  same  to  the  State  registrar 
(<5o;mt18s loner  of  Health)  for  filing,  and  enclose  a fee  of  £2.50 
for  such  filing. 

In  your  letter  you  state  that  it  has  been  the  custom  to 
require  a fee  of  $2.50  to  be  Dald  in  advance  before  sending  out 
the  necessary  blanks.  In  view  of  the  above  statute,  which 
authorizes  such  filing  of  certificates  of  birth  before  article 
2*  Chapter  52,  was  effective,  we  do  not  see  possibly  how  such 
a custom  could  have  prevailed  as  the  statute  (9054a)  says  that 
the  blanks  shall  be  obtained  from  the  local  registrar  and  when 
properly  filled  out  ana  filed  the  |2.50  fee  shall  accompany.  It 
is  needless  to  say  that  this  custom  should  be  done  away  with 
and  that  the  statute  creating  and  allowing  the  acceptance  of 
this  fee  should  be  complied  with. 

A further  reason  why  we  do  not  understand  how  such  a 
custom  could  have  been  promulgated  is  in  view  of  Section  9060, 

Ft.  S.  Mo.  1929,  which  in  part  provides  as  follows: 

"Ard  the  state  registrar  shall  keep  a true 
ana  correct  account  of  all  fees  by  him 
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received  under  these  provisions,  and  turn 
the  sane  over  to  the  state  tre x surer . " 

If,  as  stated  in  your  letter,  you  exact  a fee  In  ad- 
vance when  you  forward  the  blanks  to  the  person  desiring  to 
register  a Oirth  tinder  the  orovlslons  of  Section  9054a,  then 
it  means  that  these  fees  must  be  kept  separately  and  do  not 
find  their  way  into  the  State  Treasury  until  after  the  blanks 
have  been  returned  properly  filled  out  and  ready  for  filing. 
Section  906w  says  that  all  the  fees  shall  be  turned  over  to  the 
Treasurer,  and  a like  section  was  enacted  in  1933,  Laws  of  1933, 
page  414. 


hat  we  are  saying  is  this:  That  when  the  fees  are 
collected  such  must  be  turned  over  to  the  Treasurer,  and  when 
they  are  turned  over  to  the  Treasurer  you  could  not  possibly 
return  the  fee  to  the  person,  in  the  event  the  blanks  were  not 
filed.  If  it  has  been  your  custom  to  exact  the  fee  in  advance 
and  keep  that  fee  pending  the  time  in  which  the  blanks  were 
actually  filed,  then  such  custom  is  illegal,  unauthorized, 
unwarranted  and  without  the  sanction  of  the  statutes.  If  the 
blank  when  presented  for  filing  is  not  sufficient  as  to  form  and 
substance,  then  such  should  be  returned  to  the  person  presenting 
same  for  completion,  and  the  fee,  if  it  accompanies  the  certifi- 
cate, should  likewise  be  returned.  No  fee  should  be  accepted 
until  the  blanks  are  in  proper  form  and  ready  for  filing. 

Yours  very  truly, 

James  L.  Hornoostel 
assistant  Attorney-General. 


APPROVED: 


R ;Y  McKITTKICK 
Attorney -General. 
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Fund  for  water  analysis  after  being  placed 
in  treasury  nay  not  bo  withdrawn  unless 
appropriated  by  the  Legislature, 


I 


February  0,  1935, 


E.  T.  LlcGaugh,  JA.  D. 

State  Health  Commissioner 
Jeff orson  City,  Missouri 


ear  Dr.  IcGaugh: 


’his  is  to  acknowledge  you r letter  date  February 
4tli,  1935,  as  follows: 

"The  Revised  statutes  of  Missouri  1929, 

Chapter  52  oction  9032  - Subject  - 
Analysis,  foes  - statos  that  'analysis 
of  all  waters  required  by  thi3  article 
shall  be  nado  at  the  state  board  of 
health  laboratories  at  Jofferson  City, 
Ulsaouri,  The  foes  collected  by  the 
state  board  of  health  undor  this  article 
shall  be  turned  o/ur  to  the  State  Treas- 
urer, who  shall  place  then  in  a spocial 
fund  to  be  ’mown  as  the  3tate  board  of 
Health  water  and  sewerage  fund  and  as 
much  as  is  necessary  of  this  fund  shall 
be  used  for  maintaining  tho  division  of 
the  state  board  of  health  to  be  known  as 
the  division  of  water  and  sewerage  and 
said  fund  is  hereby  appropriated  for 
said  purpose,  and  the  stato  auditor 
shall  draw  his  warrant  for  claims  against 
this  fund  after  such  claims  havo  boon 
approved  by  tho  secretary  of  the  state 
board  of  health:1 

After  reading  this  article  I would  like 
an  opinion  as  to  whom  aro  eligible  to 
draw  their  salaries  fro a this  fund.  It 
seems  to  me  that  It  i3  not  placed  in 
tho  Stato  Board  of  Health  fund  or  any 
Health  Department  fund,  vould  it  be 
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"proper  and  legal  for  the  Engineering 
Department  and  part  of  the  Laboratory 
Personnel  who  make  these  water  anal- 
yses and  make  thla  fund  possible  to 
draw  their  salaries  and  a 11ml tod 
amount  of  their  exponsos  therefrom 


Section  9031,  H.  5.  M o.  1929,  provides  as  follows: 

"The  state  board  of  health  shall  make 
nnd  enforce  adequate  rule 3 and  regu- 
lations for  the  maintenance  of  a 3afo 
quality  of  wator  dispensed  to  the 
public  and  for  the  collection  of 
samples  and  analysis  of  rater,  either 
natural  or  treated,  furnished  by 
municipalities,  corporations,  conpanios, 
or  individuals  to  the  public  and  shall 
fix  the  fee 3 for  any  service  rendered 
under  the  mules  and  regulations  to 
cover  the  cost  of  the  service." 


Section  9032,  R.  3.  do.  1G29,  provides  as  follows: 

"The  analysis  of  all  waters  required  by 
this  article  shall  bo  made  at  the  3tate 
board  of  health  laboratories  at  Jefferson 
City,  Missouri.  The  fees  collected  by 
the  state  board  of  health  undor  this 
article  shall  be  turned  over  to  the  state 
treasuror,  who  shall  place  then  in  a 
special  fund  to  be  laiown  as  the  state 
board  of  health  water  and  sewage  fund  and 
as  much  as  is  nocessary  of  this  fund 
shall  bo  used  for  mint aining  the  divi- 
sion of  the  state  board  of  health  to  be 
known  as  the  division  of  wator  and  sewage 
and  said  fund  is  horeby  appropriated  for 
said  purpose,  and  the  state  auditor  shall 
draw  his  warrant  for  claims  against  this 
fund  after  such  claims  have  been  approv- 
ed by  the  secretary  of  tho  state  board 
of  health:  . rovlded.  no  : oes  undor  this 
section  shall  be  paid  by  any  city  or 
municipality  except  when  tho  waterworks  is 
ownod  and  operated  by  said  city  or  munic- 
ipality." 
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o direct  your  attention  to  tho  fact  that  Section 
9031,  supra,  provides  that  tho  State  Board  of  Health  shall 
make  and  enforce  adequate  rules  and  regulations  for  the 
nalntonance  of  a safe  quality  of  water  dispensed  to  the 
public  and  shall  fix  tho  foes  for  tho  service  rendered  under 
rules  and  regulations  to  cover  the  co3t  of  the  service#  The 
State  Hoard  of  Health,  then,  fixes  tho  rules  and  regulations 
and  fixes  the  feo3  to  cover  the  cost  thereof.  Section  9032, 
upra,  provides  that  the  fees  shall  be  collected  and  turned 
jver  to  the  state  treasurer  with  direction  to  him  to  place 
such  in  a special  fund  to  be  known  as  the  ” state  board  of 
health  water  and  sewage  fund"  and  such  fund  " shall  be  used 
for  maintaining  tho  division  of  the  state  board  of  health 
to  bo  known  as  the  division  of  water  and  sewage." 

iron  the  above,  then,  it  is  seen  that  the  fc©3  collect- 
ed covor  the  actual  coat  of  tho  sorvice  of  water  analysis  and 
are  placed  into  the  state  treasury  into  a special  fund.  After 
the  moneys  are  placed  into  tho  treasury,  then  such  my  only 
be  withdrawn  by  an  appropriation  act.  If  salaries  are  to  be 
paid  out  of  this  fund,  thon  tho  Legislature  should  appropriate 
out  of  this  fund  for  the  payment  of  such.  Pans  on  appropriation 
by  the  Legislature  this  fund  cannot  be  withdrawn  from  the 
treasury.  Such  has  been  the  holdings  of  the  upreme  Court  of 
Missouri  in  many  cases. 

we  direct  your  attention  to  Section  43,  Article  IV,  of 
the  Constitution  of  Missouri,  which  in  part  provides  as  f ollov/s: 

"All  revenue  collected  and  moneys  received 
by  tho  State  fron  any  source  whatsoever 
shall  go  into  the  treasury,  and  the  C-eneral 
Assembly  shall  havo  no  power  to  divert  the 
sane,  or  to  permit  money  to  be  drawn  from 
the  treasury,  except  in  pursuance  of 
regular  appropriations  made  by  la.i." 


Section  19,  Article  X,  of  the  Constitution  of  Missouri, 
provides  in  part  as  follows: 


"No  moneys  shall  ovor  be  paid  out  of  the 
treasury  of  thi3  State,  or  any  of  the 
funds  under  its  ::ianagement,  except  in 
pursuance  of  an  appropriation  by  law." 
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Section  9032,  supra,  )rovldes  In  part,  "and  said 
fund  Is  hereby  a propriated  for  said  purpose,  and  the  state 
auditor  shall  draw  his  warrant  for  claims  against  this 
fund  after  3uch  claims  have  boon  approved  by  the  socrotary 
of  the  state  board  of  health"  and  It  might  be  arguod  that 
the  auditor  :.:ust  Issue  his  warrant  on  thl3  fund  when  accounts 
are  properly  presented  without  a special  appropriation  by  the 
Legislature, 

In  State  ex  rol,  03sler  ot  ol,  v.  Eaokxnaxm,  State 
Auditor,  264  3,  <«•  36G,  the  Lupreme  Cornet  of  Missouri  answer- 
ed a similar  quostlon,  having  the  following  to  say: 

"On  the  other  hand,  this  court  has  held 
that  a fund,  raised  by  an  act  for  a 
special  purpose,  could  not  be  paid  out  of 
the  state  treasury  except  upon  an  appro- 
priate 07^  by  an  act  of  the  Legislature, 

State  ex  rel,  Tath  et  al.  v,  dendorson, 

160  llo,  190,  loc.  cl t.  214,  GO  S.  .,  1093; 

.state  ox  rel.  v.  Gordon,  236  i£o#  142, 
loc.  cit.  153,  139  S.  . . 403,  In  tho 
case  last  cited  the  court  had  under  con- 
sideration a fund  for  tho  support  and 
maintenance  of  tho  game  department.  It 
was  held  that  the  creation  of  a special 
fund  is  not  a continuing  appropriation 
of  tho  fund,  or  of  any  part  of  it,  to 
pay  accounts  drawn  against  it.  That  the 
creation  of  the  fund  is  one  thing,  and 
the  appropriation  of  money  to  pay  accounts 
against  tho  fund  is  quite  another  thing. 

The  language  of  tho  Constitution  is  un- 
equivocal; It  requires  an  appropriation 
before  payment  of  money  received  by  the 
state  * from  any  sourco  whatsoever .♦  The 
money  collected  by  tho  board  is  received 
by  the  state;  it  goos  into  tho  state 
troasury.  To  make  it  more  specific,  the 
requirement  that  an  appropriation  by  the 
Legislature  will  be  necessary  before 
money  can  be  paid  out  of  the  treasury  of 
the  state.  It  Is  appllod,  not  only  to 
state  funds,  but  to  1 any  of  the  funds 
under  its  management. 1 
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"It  Is  manifest  that  the  intention  of 
the  Legislature  in  placing  the  funds 
in  12ie  hands  of  the  state  treasurer 
was,  not  only  to  provide  official 
information  as  to  its  disburser.ent, 
but  to  keep  the  expenses  of  the  depart- 
ment within  the  limits  provided  by  the 
Legislature.  The  Legislature  nay  be 
presumed  to  have  had  the  constitutional 
restrictions  in  mind  when  they  passed 
the  act  creating  the  fund. 

Tho  peremptory  writ  is  denied." 


CONCLUSION . 

It  is  our  opinion  that  it  will  take  an  act  of  the 
Legislature  to  appropriate  the  moneys  out  of  this  fund  for  the 
payaont  of  salaries,  oxpenses  or  any  other  items. 


Yours  very  truly. 


James  L.  IIornToatel 
Assistant  Attomey-Genoral 
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APPROVED: 


'ft'cY  HoKtflSffilC — 
Attorney-General. 


Reinstatement  of  expired  certificate  discussed. 
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February  14,  1935, 


E,  T.  MoGaugh,  Um  D, 

State  Health  Pomralasioner 
Jefforson  City,  Missouri 


Attention;  Pr,  A,  :horry 


Dear  Dr,  DcC-augh: 


This  is  to  acknowledge  lir,  cherry's  lettor  concern- 
ing the  following: 

"Your  lettor  of  January  19  receivod 
regarding  Mr,  Hmest  Fiedler,  323 
South  Ave.,  pringfield,  Missouri, 
who  desires  to  renew  his  certificate 
No.  4,  and  his  license  of  1931,  No, 

1626,  I want  to  call  your  attention 
to  Section  20  of  our  law  regarding 
reinstatement  of  an  expired  certificate 
within  three  years. 

Our  records  show  that  Mr,  Fiedler  had 
a 1931  license  that  expired  December 
31,  1931,  The  three  years  or  tine 
that  this  certificate  should  have  boon 
rostorod  expire  December  31,  1934. 

The  only  way  that  this  certificate 
could  be  restored  would  be  to  issue 
him  a new  certificate  of  1934  and  then 
allow  him  to  ronew  his  1934  liconse  by 
paying  the  foe  of  two  dollars  to  secure 
his  1935  license.  T is  might  be  done 
providing  wo  have  satisfactory  proof 
of  his  qualifications  to  resume  prac- 
tice of  such  occupation, 

.ve  would  like  to  have  your  o;  inion  as 
to  whether  this  would  be  pormissable 
under  our  law," 
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Section  9009,  R.  S,  Mo,  1929,  provides  in  part  as 

fo lions: 


"It  3hall  be  unlawful  for  any  parson 
in  this  state  to  engage  in  the 
occupation  of  hairdresser  or  cosme- 
tologist or  manicurist,  or  to  con- 
duct a hairdressing  or  cosmetologist* s 
or  manicurist* s * *,  unless  such  person 
shall  have  first  obtained  a certifi- 
cate of  registration  as  provided  b 
this  article," 


Section  9094,  R.  3,  Mo,  1929,  provides  that  a person 
desiring  to  practice  the  occupation  provided  for  In  the  act 
shall  file  a written  application  detailing  qualifications 
provided  for  in  said  section, 

iection  9095,  R.  3,  Mo,  1929,  provides  for  the 
qualifications  of  applicants. 

Section  9096,  R,  S,  Mo,  1929,  roads  as  follows: 

"If  said  state  board  of  health  finds 
the  applicant  ha3  submitted  the  creden- 
tials required  for  admission  to  the 
examination  and  ha3  paid  the  required 
foe,  said  board  shall  admit  such  appli- 
cant to  examination  or  registration." 


Section  9093,  R.  S.  Mo,  1929,  provides  In  art  as 

follows: 


"If  an  applicant  for  exaAnation  for 
operator  passes  such  oxaaxinatlon  to 
the  satisfaction  of  the  examining 
board  and  has  paid  the  fee  required 
and  complied  with  the  requirements  per- 
taining to  instructors  provided  in 
tills  article,  the  state  board  of  health 
3hall  Issue  a certificate  to  that 
effect,  * * *.  ouch  certificate  shall 
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“bo  evidence  that  the  person  to  whom 
It  Is  Issued  is  entitled  to  engage 
In  the  practices,  occupation  or 
occupations  stipulated  therein  as 
prescribed  In  this  article.  Such 
certificate  shall  be  conspicuously 
displayed  In  his  or  her  principal 
office,  place  of  business  or  employ- 
ment. * * * * 


■■rom  the  farogoing  it  is  seen  that  every  person 
desiring  to  practice  the  occupation  of  cosmetology,  hair- 
dressing or  manicuring,  must  possess  certain  qualifications 
and  be  licensed  by  the  State  Board  of  Health.  The  Board 
determ  nos  one's  qualification  by  means  of  an  examination. 

Section  9101,  II.  S.  Ho.  1929,  provides  In  part  as 

follows: 


"All  who  are  engaged  In  the  actual  and 
continuous  practice  of  any  of  the 
practices  of  the  qualified  occupations 
named  in  this  article,  prior  to  the 
passa  o of  the  same  3hall  be  entitled 
to  a certificate  to  practice  horeimder 
without  an  examination  upon  the  payment 
of  a fee  o£‘  five  dollars.  ’ 


Article  5,  Chapter  52,  relating  to  "C  jsmetologiats. 
Hairdressers  and  Manicurists"  was  enacted  in  1929.  The 
Legislature  exempted  persons  engaged  in  practice  of  the 
occupations  provided  for  in  said  article  from  taking  the 
exam’ nation  if  they  were  engaged  in  such  practices  at  the 
time  of  the  passage  of  the  Act.  We,  therofore,  conclude 
that  every  person,  to  practice  the  occupations  enumerated 
in  said  article  and  chaptor,  must  have  a certificate,  and 
the  Act  provides  for  the  obtaining  of  said  certificates  by 
two  moans:  (1)  By  examination;  and  (2)  by  being  engaged  in 
the  practice  at  the  time  the  Act  took  effect.  In  either  event, 
no  person  is  porn’  tted  to  practice  unless  such  has  a certifi- 
cate from  the  Hoard. 
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Section  103,  It.  3.  Ho.  1929,  provides  as  follows: 

"Tho  holder  of  a certificate  Issued 
by  the  state  board  of  health  who 
contln  os  In  active  practice  or 
occupations  3hall  on  or  before  the 
31st  day  of  Decoiab  r,  1930,  renew 
his  or  her  certificate  and  pay  the 
renewal  fee  of  two  dollars.  A 
certificate  which  has  not  been  re- 
newed prior  to  the  31st  day  of  Decem- 
ber In  any  yoar  thereafter  shall 
expire  on  the  31st  day  of  December 
ixx  that  yoar.  The  holder  of  the 
expired  certificate  may  have  the 
certificate  restored  within  three 
years  of  the  date  of  expiration  upon 
tho  payment  of  the  delinquent  renewal  foe 
of  flftoen  dollars  and  satisfactory  proof 
of  his  or  her  qualifications  to  resume 
praetice  o such  occupation." 


i.o  invito  your  attention  to  the  fact  that  a holder 
of  a certificate  must  renew  same  annually  and  if  It  is  not 
so  renewed  "the  holder  of  tho  oxplred  certificate  may  have 
the  certificate  restored  with in  three  years  of  the  date  of 
oxpiration  upon  the  payment  etc."  Tho  legislature  by  this 
section  intended  that  one  holding  a certificate  must  renew  it 
annually,  and  failure  to  do  so  within  three  years  left  the 
person  in  the  sane  position  as  ono  never  having  a certificate. 
Thus,  tho  failuro  of  a porson  holding  a certificate  to  renew 
it  within  three  years  means  that  such  person  in  order  to  again 
be  licensed  and  obtain  a certificate  of  registration  must 
start  anew  tho  sane  as  one  never  holding  a certificate.  The 
statute  says  'within  three  years",  and  although  it  is  plain 
and  unambiguous,  nevertheless,  wo  shall  define  tho  word  "with- 
in." 

In  Door  et  ux.  v.  Bankers  * Jurety  Co.,  211  S.  W.  393, 
1.  c.  400-401,  the  St.  Louin  Coxxrt  of  Appoals  3aid: 

"In  the  Instant  case  tho  contract 
specifically  provided  that  the  entire 
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"contract  price  should  be  paid  In 
certain  installments  as  the  work 
progressed,  and  the  final  paynont 
of  ..5,616  should  be  made  within  10 
days  after  the  completion  of  the 
vrork.  This  clearly  gave  the  owner, 
in  the  absence  of  any  notice  of 
default  on  the  part  of  the  contractor, 
the  right  to  make  the  final  payment 
at  any  tine  within  13  days  after  the 
completion  of  the  work.  The  ord 
•within,'  as  used  in  the  provision, 
does  not  necessarily  mean  at  the  end 
of  10  days,  but,  as  it  plainly  says, 
payment  can  be  made,  within  10  days, 
which  means  at  any  tine  within  10 
days." 


Jords  & Phrases,  3d  series,  Vol.  7,  page  1057,  has 
the  following  to  3 ay  concerning  the  word  "within* s 

"The  use  of  the  word  •v/ithln'  an  a 
limit  of  time,  or  degree,  or  space, 
onbracos  the  last  day,  or  degree,  or 
entire  distance,  covered  by  the  limit 
fixed.  Ilico  v.  J.  II.  >eavors  & Co., 

71  So.  659,  196  Ala.  355." 


CONCLUSION. 

In  your  letter  you  state  that  your  records  show  that 
a person  "had  a 1931  license  that  ozpired  December  31,  1931" 
and  "the  only  way  that  this  certificate  oould  bo  restored 
would  bo  to  issue  him  a new  certificate  of  1934  and  then 
allow  him  to  renew  his  1934  licenso  by  paying  the  fee  of  two 
dollars  to  secure  his  1935  licenso."  You  inquire,  "We  would 
like  tr>  V«rve  your  opinion  as  to  whether  this  would  be  per- 
missible under  our  law."  The  answer,  in  our  opinion,  is  in 
the  negative. 
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The  net bod  you  propose  to  restore  this  person* s 
certificate  would  be  a subterfuge  to  evade  the  plain  pro- 
visions of  the  statute.  The  statutes  prescribe  your  duties 
and  should  be  followed,  and  any  attempt  to  evade  sane 
indirectly  doe3  not  have  the  sanction  of  the  law.  It 
follows  that  the  person  In  order  to  obtain  a certificate 
nust  file  an  application,  take  the  examination  etc.,  the 
3ane  as  one  would  have  to  do  that  never  had  boon  licensed. 
As  a further  observation,  we  say  to  you  that  your  present 
so-dalled  "fivo  year  extension  Ian"  (presumably  executed 
under  Section  9101,  supra)  is  illegal  and  without  the 
statutes.  T us,  if  a person  was  practicing  at  the  tine  the 
Act  wont  into  effect  you  could  not  license  hin  now  after 
the  lapse  of  five  years,  as  action  9101,  supra,  intended 
to  apply  only  if  taken  advantage  of  at  the  tine  the  Act 
went  into  effect. 


Yours  very  truly. 


Janes  L«  i^ornlostel 
Assistant  Attorney-General 


APJPROVE  : 


},.or.T?‘wv: — 

Attorney-General 
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COUNTY  COLLECTOR:  A vacancy  does  not  exist  by  collector-elect’s  failure 
to  give  bond  and  he  may  qualify  by  meeting  the  legal  requirements  any 
fcime  he  is  able  to  do  so. 


Son.  J.  C.  McKeehan, 
Collector  of  Adair  Co., 
Kirksville,  Missouri. 


Dear  Sir: 


You  recently  made  an  lnouiry  in  person  of  this  office 
as  to  whether  or  not  a county  collector  must  qualify  by  taking 
the  oath  and  giving  bond  and  as  to  the  results  of  his  failure  so 
to  do. 


In  1933  the  Legislature  repealed  Section  9885,  R.S. 
Mo.  1929  and  enacted  in  lieu  thereof  a new  section  to  be  known 
as  Geo.  9885,  Laws  of  Mo.  1933,  page  464,  which  provides: 


"Svery  collector  of  the  revenue 
in  the  various  counties  in  this  state, 
and  the  collector  of  the  revenue  in 
the  City  of  St.  Louis,  before  entering 
upon  the  duties  of  his  office,  shall 
give  bond  and  security  to  the  state, 
to  the  satisfaction  of  the  county  courts, 
and,  in  the  city  of  St.  Louis,  to  the 
satisfaction  of  the  mayor  of  said  city, 
in  a sum  eaual  to  the  largest  total 
collections  made  during  any  one  month 
of  the  year  preceding  his  election  or 
appointment,  plus  ten  per  cent  of  said 
amount:  Provided,  however,  that  no 
collector  shall  be  required  to  give  bond 
in  excess  of  the  sum  of  seven  hundred 
fifty  thousand  dollars,  conditioned  that 
he  will  faithfully  and  punctually  collect 
and  pay  over  all  state,  county  and  other 
revenue  for  the  four  years  next  ensuing  the 
first  day  of  March,  thereafter,  and  that 
he  will  in  all  things  faithfully  perform 
all  the  duties  of  the  office  of  collector 
according  to  law.  The  official  bond 
required  by  this  section  shall  be  signed 
by  at  least  five  solvent  sureties. 
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Provided,  that  in  all  counties  which 
now  have  or  which  may  hereafter  have 
a population  of  less  than  75,000 
inhabitants,  according  to  the  last 
preceding  federal  decennial  census, 
the  county  court  in  such  counties  may 
require  the  county  collector  thereof 
to  deposit  daily  all  collections  of 
money  in  such  depository  or  depositories, 
as  may  have  been  selected  by  such  county 
court  pursuant  to  the  provisions  of 
Sectionl2184,  Revised  Statutes  of  Missouri 
for  1929, to  the  credit  of  a fund  to  be 
known  as  ’County  Collector’s  Fund’; 
provided  further,  that  when  such  deposits 
are  so  required  to  be  made,  such  county 
courts  may  also  require  that  the  bond  of 
the  county  collector  in  such  counties 
shall  be  in  a sum  equal  to  the  largest 
collections  made  during  any  calendar  week 
of  the  year  immediately  preceding  his 
election  or  appointment,  plus  ten  per 
cent  of  said  amount;  provided  further, 
that  no  such  county  collector  shall  be 
required  to  make  daily  deposits  for  such 
days  when  his  collections  do  not  total 
at  least  the  sum  of  One  Hundred  Dollars 
(3100.00);  and  provided  further,  the 
collector  shall  not  check  on  such 
’County  Collectors’  Fund’  except  for  the 
purpose  of  making  the  monthly  distribution 
of  taxes  and  licenses  collected  for 
distribution  as  provided  by  law  or  for 
balancing  accounts  among  different 
depositories. " 

Section  9886,  R.S.  Mo.  1929,  relating  to  the  bond  of 
ex-officio  collectors,  is  as  follows: 

"In  any  county  where  any  officer 
thereof  is  ex  officio  collector  of  the 
revenue  of  said  county,  he  shall  give 
bond  and  security  as  such  ex  officio 
collector  to  the  State  of  Missouri,  to 
the  satisfaction  of  the  county  court  of 
such  county,  in  a sum  of  at  least  equal 
to  the  amount  of  all  the  revenue  to  be 
by  him  collected  for  any  one  year, 
conditioned  that  he  will  faithfully  and 
punctually  collect  and  pay  over  all 
state  and  county  revenue  during  his  term 
as  such  ex  officio  collector,  and  that 
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he  will  in  all  respects  faithfully 
perform  all  the  duties  of  collector 
according  to  the  statute  laws  of 
the  State  governing  county  collectors 
of  the  revenue." 

Section  9887,  R.S.  Mo.  1929  deals  with  the  failure  of 
the  county  collector  to  give  bond,  and  is  as  follows: 

"If  any  collector  shall  neglect  or 
refuse  to  give  bond,  as  required  by 
the  next  preceding  section,  his 
office  shall,  immediately  upon  such 
neglect  or  refusal,  be  vacant." 

Noting  that  Section  9887,  supra,  contains  the  phrase  "as 
required  by  the  next  preceding  section",  said  preceding  section 
being  Sec.  9886,  supra,  we  are  of  the  opinion  that  it  has  no 
bearing  on  the  question  in  the  instant  case  for  the  reason  that 
the  Collector  of  Adair  County  is  not  an  ex-officio  collector 
of  the  revenue  of  said  county,  but  is  amenable  to  the  provisions 
of  Sec.  9885,  supra.  We  must  therefore  consider  the  question 
in  the  instant  case  as  of  any  other  officer  failing  to  qualify. 

The  effect  of  a statute  requiring  officers  to  qualify 
within  a given  period  of  time  is  discussed  in  the  case  of  State 
v.  Churchill,  41  Mo.  42,  wherein  the  Court  said: 

"It  is  stated  that  Jasper  N.  Norman 
was  duly  elected  treasurer  of  the 
County  of  Laclede  at  the  election  in 
November,  1866,  received  his  certifi- 
cate of  election,  gave  his  bond,  which 
was  approved  by  the  county  eourt  and 
ordered  to  be  filed,  and  took  the  oaths 
reauired  by  law,  which  were  enclosed 
in  his  certificate  or  commission;  but 
that  a few  days  afterwards,  on  motion 
of  the  county  attorney,  the  county  court 
made  an  order  rescinding  the  approval 
of  the  bond,  and  declaring  it  annulled, 
for  the  reason  that  it  had  not  been 
offered  and  filed  within  ten  days  after 
the  election,  as  required  by  the  statute— 

G.S.  1865,  ch.  38,  sec.  5.  The  court 
also  declared  the  office  vacant  and 
proceeded  to  appoint  the  defendant  county 
treasurer,  who  gave  the  required  bond, 
was  duly  qualified,  and  entered  upon 
the  duties  of  his  office. 

We  think  the  court  erred  in  this  proceeding. 

The  bond  was  not  void,  nor  voidable,  merely 
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because  not  presented  and  filed 
within  the  ten  days.  This  provision 
of  the  statute  Is  directory  only. 

The  natter  of  time  was  not  essential 
to  the  validity  of  the  bond,  nor  a 
condition  precedent  to  the  party»s 
title  to  the  office.  The  time  not  being 
of  the  essence  of  the  thing  required 
to  be  done  here,  it  was  not  material— 

Rex  v.  Lexdule,  1 Burr.  497;  Sedgw. 

Stat.  & Const.  Law,  368-74.  When  a 
sheriff  was  required  to  give  bond 
within  twenty  days  after  his  election, 
it  has  been  held  that  the  statute  as 
to  the  time  of  giving  the  bond  was 
directory  merely,  and  that  the  failure 
to  give  bond  within  that  time  did  not 
forfeit  his  title  to  the  office— 

People  v.  Holly,  12  Wend.  481.  We  are 
of  the  opinion  that  the  orders  of  the 
court  vacating  the  bond,  declaring 
the  office  vacant,  and  appointing  the 
defendant  treasurer,  should  be  regarded 
as  having  been  done  without  authority 
of  law  and  as  mere  nullities.  The 
treasurer  elect,  having  complied  with 
all  the  provisions  of  the  statute  and 
received  his  commission,  was  entitled 
to  hold  the  office. " 

The  effect  of  failure  to  give  bond  and  qualify  is  disoussed 
in  the  case  of  Aiken  v.  Sidney  Steel  Scraper  Company,  198  S.W. 
l.o.  1142  in  which  the  Court  said: 

failure  to  qualify  by  filing 
a bond  when  required  does  not  vacate 
the  office.  State  v.  Churchill,  41 
Mo.  41;  State  v.  County  Court,  44  Mo. 

230.  In  Sproul  v.  Lawrence,  33  Ala. 

674,  it  is  said  that  the  election 
gives  the  right  and  invests  him  with 
title  to  the  office.  And  that  is  the 
view  taken  in  this  state;  even  the 
commission  being  held  to  be  mere 
evidence  of  his  title.  ***** 
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Regarding  the  failure  to  give  bond  and  qualify,  46  C.J. 
Pp. 962- 963  says: 


"In  the  absence  of  a statute  so 
providing,  it  is  generally  held 
that  a failure  to  qualify,  although 
it  affords  cause  for  forfeiture  of 
the  office,  does  not  create  a vacancy; 
and  even  though  it  is  Irregular  and 
improper  to  induct  one  into  office, 
without  giving  the  required  bond, 
suoh  a one  is  legally  in  office  and 
so  remains  until  removed  by  judicial 
process,  and  if  the  oath  is  taken  or 
the  bond  filed  at  any  time  before 
proceedings  are  taken  to  declare  a 
vacancy,  it  is  sufficient. " 

Likewise,  in  the  case  of  Cantley  v.  Village  of  Mt.  Moriah, 
49  S.W.  (2d),  l.o.  277,  the  Kansas  City  Court  of  Appeals , said: 

"Some  statutes  provide  that  the 
failure  to  give  bond  shall  work  a 
vacancy  or  a forfeiture  of  the  office, 
but  it  is  usually  held  that,  under 
these  statutes,  the  officer  continues 
to  be  a de  jure  officer  until  a vacancy 
or  forfeiture  is  declared.  See  State 
ex  ral.  v.  Ely,  43  Ala.  568;  State  ex 
rel.  v.  Callow,  78  Mont.  308,  254  P.  187; 

People  ex  rel.  v.  Benfield,  80  Moh.  265, 

45  N.W.  135;  People  ex  rel.  Brooks  v. 

Watts,  73  Hun.  404,  26  N.Y.S.  280.  In 
the  case  last  cited  the  court  quoted 
approvingly  (page  282  of  26  N.Y.S.  73 
Hun.  404)  from  Dill.  Mun.  Corp.  (4th 
Ed.)  as  follows: 

•Statutes  requiring  an  oath  of  office 
and  bond  are  usually  directory  in  their 
nature;  and  mImi  the  failure  to  take 
the  oath  or  give  the  bond  by  the  time 
prescribed  is  expressly  declared,  ipso 
faoto,  to  vacate  the  office,  the  oath 
may  be  taken  or  the  bond  given  afterwards, 
if  no  vacancy  has  been  declared. •" 
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Section  9883,  R.S.  Mo.  1929  is  as  follows: 

"The  offices  of  sheriff  and 
collector  shall  be  distinct  and 
separate  offices  in  all  the  coun- 
ties of  this  state,  and  at  the 
general  election  in  1906,  and 
every  four  years  thereafter,  a 
collector,  to  be  styled  the  col- 
lector of  the  revenue,  shall  be 
elected  in  all  the  counties  of 
this  state,  who  shall  hold  their 
office  for  four  years  and  until 
their  successors  are  duly  eleoted 
and  qualified:  Provided,  that 
nothing  herein  contained  shall  be 
so  construed  as  to  prevent  the 
same  person  from  holding  both 
offices  of  sheriff  and  collector." 


The  above  quoted  section  makes  the  tenure  of  office  of 
collector  four  years,  and  the  person  holding  the  office  shall  re- 
tain the  same  until  a successor  is  duly  elected  and  qualified. 

The  result  of  the  collector-elect  not  qualifying  by  reason 
of  his  failure  to  give  bond  is  discussed  in  the  case  of  Abington 
v.  Harwell,  201  Mo.  App.  l.c.  349  in  the  following  language; 

"The  first  bond  submitted  to  the 
county  court,  on  December  2,  1914, 
by  the  appellant,  was  rejected  by 
it  on  the  ground  that  the  Governor 
of  the  State  had  no  authority  to 
make  the  appointment  but  that  under 
the  Statute,  section  11745,  such 
authority  was  vested  in  the  county 
court.  It  further  appears  that  the 
first  bond  was  not  in  sufficient 
amount,  and  on  December  17,  1914, 
the  appellant  presented  a new  bond 
to  the  county  court  which  was  finally 
approved  on  April  15,  1915;  thereupon 
the  tax  book  or  lists  were  turned 
over  to  him.  Prior  to  that  time  the 
defendant  continued  to  act  as  Collector 
of  the  Revenue  in  his  township  under 
the  authority  of  his  eleotion  as 
suoh,  his  successor  not  having  been 
duly  appointed  and  qualified." 
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CONCLUSION 


According  to  the  statutes  and  the  deolsions  above  quoted, 
if  the  collector-elect  shall  fail  to  qualify  by  being  unable  to 
give  bond,  it  is  the  opinion  of  this  department  that  a vacancy 
would  not  exist  in  the  office  of  county  collector  of  Adair  County 
such  as  could  be  filled  by  appointment  by  the  Governor;  hence, 
the  present  collector  would  retain  the  office  until  his  successor 
is  elected  and  qualified,  which  in  the  Instant  case,  might  be 
four  years,  or  until  another  legal  statutory  election  for  the 
eleotion  of  a county  collector  is  held. 

This  conclusion  is  further  augmented  by  Section  5 of 
Article  XIV  of  the  Missouri  Constitution,  which  is  as  follows: 

"In  the  absence  of  any  oontrary 
provision,  all  officers  now  or 
hereafter  elected  or  appointed, 
subject  to  the  right  of  resignation, 
shall  hold  office  during  their 
official  terms,  and  until  their 
successors  shall  be  duly  elected  or 
appointed  and  qualified. " 

Having  ruled  that  Section  9887,  R.S.  Mo.  1929  is  not 
pertinent  to  the  question  involved,  it  is  the  opinion  of  this 
department  that  the  collector-elect  may  qualify  by  meeting  the  re- 
quirements of  the  statute  any  time  that  he  may  be  able  to  do  so, 
and  until  that  tine  the  present  collector  may  remain  in  office. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN, 
Assistant  Attorney  General. 


APPROVED: 


wucKj'fF^cr,' " 

Attorney  General. 
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STATS  BOA  -ID  OV  ii-iALTH:  May  establish  designation  for  *gi  stratlon 

,i stricts. 


March  21 , 193b. 


State  Board  of  health 
Jefferson  City,  Missouri 

Attention  of  Dr.  £.  T.  Vce-augh 

Dear  Doctor  vcGeugh: 

ckaosledgment  is  herewith  made  of  your  request 
for  an  orinlon  of  this  office  respecting  the  designation 
of  registration  districts  for  ibe  registration  of  births  and 
deaths.  Tour  request  ie  long  and  for  that  reason  I shall 
only  quote  c part  thereof: 

"I  am  herewith  submitted  to  you  a cuestlon 
ooncerniw-  the  possibility  of  a change  being 
made  In  the  naming  and  identifying  of  the 
birth  and  death  registration  districts  of 
each  county  and  the  local  registrar  iu  charge- 
of  such  dietrlcts. 


Will  you  please  render  to  this  office  an 
o.  lnl^uas  to  whether  or  not  there  is  anything 
in  the  statutes  preventing  the  State  ;egistrar 
from  designating  his  districts  in  the  above 
mentioned  manner. * 


I. 

IBM  STRATI  ON  OF  BIRTHS  AMD 
DEATHS  'I#  CHARGE'  0*"  STATE 
-aOA'  D wT. HEALTH. 

All  stale  health  matters  are  under  the  general  sup- 
ervision and  direction  of  the  state  ^osxd  of  Health.  The 
registration  of  blrth6  and  da&ths  is  provided  for  In  Article 
II,  Chapter  52,  R.  8.  Mo.  1929,  Section  9040  of  such  Article 
reads  as  follows: 
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"It  snail  be  the  duty  of  the  state  ooard  of  health 
to  have  charge  of  the  state  system  of  registration 
of  olrtns  ana  deaths;  to  prepare  tne  necessary 
methods,  forms  ano  ulanxs  for  obtaining  and  pre- 
serving sue a records,  ana  to  Insure  the  faithful 
registration  of  tne  same  In  the  registration  dis- 
tricts and  in  the  central  bureau  of  vital  statistics 
at  the  capital  of  the  state.  Tha  said  board  shall 
be  charges  wl tn  tne  uniform  ana  thorough  enforce- 
ment of  the  la.*  throughout  the  state,  anu  snail  Troa 
tlae  to  time  promulgate  any  andl  tlonal  "Yorras  and 
amendments  that  may  ~e  p^c- . sary  for  thi s purpose. •* 

hy  this  provision  a specific  duty  is  laid  upon  the  State 
Board  of  Health  to  have  charge  of  and  direct  the  state  system  of 
registration  of  births  and  deaths.  Bo  s to  effectuate  this 
duty  it  is  authorized  to  establish  uniform  and  thorougn  enforce- 
ment of  the  law  and  to  promulgate  such  additional  forms  and  amend- 
ments, rules  and  regulations  as  may  be  necessary  or  advisable  to 
effectuate  the  purpose  of  the  act. 

3y  virtue  of  Section  9C42  R.  S.  ho.  1929,  the  State  Board 
of  Health  is  required  to  designate  the  boundaries  of  rural  regls- 
tr  tloa  districts.  By  section  043  the  State  Board  of  Health  la 
authorized  and  required  to  appoint  local  registrars  and  for  cause 
to  remove  such  appointees.  The  duties  of  the  State  < gl strars 
are  principally  set  forth  in  Sections  9Gb7  and  9082,  which  sections 
though  laying  specific  duties  on  the  State  Registrar  do  not 
authorize  the  changing  by  him  of  the  method  of  designating  regis- 
tration districts. 

In  view  of  the  specific  duty  laid  upon  the  State  ooard 
of  Health  to  prepare  the  necessary  methods  to  insure  the  faithful 
registration  of  blrtns  and  deaths,  it  appears  certain  that  if  this 
responsibility  rests  »lth  the  doaxd  of  Health  it  is  their  duty 
to  promulgate  the  necessary  rules  and  regulations.  K practical 
method  of  classifying  and  designating  the  various  registration 
districts  would  seem  to  have  consider aole  bearing  upon  the 
efficiency  of  the  Department. 

It  is  therefore  the  opinion  of  this  office  that  a pro- 
mulgation of  a systematic  designation  of  registration  districts 
for  the  purpose  of  registering  births  and  aeaths  rests  in  the 
State  oo&rd  of  health. 


State  >oarl  of  Health 
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Section  9042  . j.  • 1 , provide*  the  only  limitation 

upon  he  3tate  Board  of  Health  In  the  manner  cf  designating  regis- 
tration districts  for  the  purpose  of  reglst  Pin  irthr  aad  deaths. 
Thla  section  r iads  e follow/?: 

■•for  the  purpose  of  this  article  the  state  shell 
be  divided  into  registration  dietrlot«,  as  follows: 

Each  city  ^nri  incorporate';  tom  shall  constitute 
a prls-ry  registration  district;  and  for  that 
portion  of  e^ch  county  outside  of  the  cities  ami 
incorporfteu  towns  therein,  the  st  te  boerd  of 
health  shall  define  and  ceslanate  tne  oouacarlee 
of  e sufficient  uumoer  cf  rural  registration  dis- 
tricts, which  it  may  change  from  tine  to  time  as 
may  be  necessary  to  insure  the  convenience  end 
co>  oletenes  of  regi  str?  tlon.  * 

It  ia  apparent  that  thi  i iectlon  in  tteelf  constitutes 
ev  ry  city  and  inco~  t«  ton  as  a primary  regl  s tratlon  Irtrict. 
It  also  revido*  for  the  designation  of  rural  r>  g l» tratlon  istricts 
by  tie  t*  te  ooHXd  of  R««ltb(  This  statute  \ it  lnpuisi.ee  "between 
prim  ry  regl  strati  on  li?trlcts  sue  rurai  r «intr  it1an  irtr'ets 
sn  fo  long  as  this  st  tutory  ol  -ifiction  is  retrinei,  the  state 
board,  of  Health  ay  adoot  »ay  nun.  rlcal  or  other  designation  deemed 
advis- ble, confer  le  to  such  st^totory  provision.  The  statute 
periled arly  constitutes  every  city  and  incorporated  town  as  a 
primary  registration  district  euy  cl  eiflc  tion  conflicting 
with  8ueh  st  tutory  rejuireJ'nt  woul  oe  void. 

The  pirn  detailed  in  your  co  umnic' tlon  would  appear 
to  t t i story  classlfic  ticn.  Uoverer , if  it  does  not 

in  fact  do  so,  it  coul  be  ado  ted  by  the  ;-’o*rd  if  in  the  judgment 
of  the  ' oard  auch  ey?te  * would  Insure  the  faithful  rc.  i " tretlon 
of  birtfce  and  ea thc. 


State  Board  of  health 
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It  Is  therefore  the  opinion  of  tbte  office  that  subject 
to  the  provisions  of  faction  9049  R.  s.  Mo.  1929,  the  State  Board 
of  Health  le  at  liberty  to  adopt  auy  system  for  the  deslenetlon 
of  registration  districts  shloh  the  Board  wight  dee?,  advisable  In 
Insuring  the  faithful  registration  of  blrthe  and  deaths. 


Peso 


ul  1 y subnl 


T G.  aaltkiB,  Jr. 
Assistant  Attorney  General 


APPrtOVfcD: 


TToY  MchlimciC, 
Attorney  General 


hgv.:up 


:.;OTOR  VEHICLES:  LIGHTS — '.hite  lights  to  oe  Uoed  in  front  of  an 

automobile  and  red  lights  to  the  rear;  other  light 
prohibited. 
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lion.  J.  H.  McKatt 

issistant  Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 


Dear  r.  icKatts 


Thi  is  to  acknowledge  your  letter  as  follows: 

"The  Ltate  highway  Patrol  has  been 
making  a number  of  arrests  in  our 
County  of  bus  and  truck  drivers  who 
have  other  than  white  lights  dis- 
played on  the  front  of  the  vehicle 
and  other  than  red  lights  displayed 
at  the  rear. 

. e are  wondering  what  our  position 
should  be  in  this  matter  under  bee. 

7778  and  under  Rule  52  of  the  .vissouri 
bus  and  Truck  Law,  which  sets  out  the 
requirements  for  motor  vehicles,  out 
the  language  of  the  Statute  and  the 
rule  coes  not  seem  to  limit  to  those 
particular  requirements. 

e would  appreciate  an  expression  of 
oninion  from  your  office  on  thi3 
matter.  In  other  words,  if  an  operator 
has  the  required  white  head  lights  and 
the  red  rear  light  on  his  vehicle,  can 
ho  be  nrosecuted  for  having  other  than 
a white  light  in  front  and  other  than 
a red  light  in  the  rear  of  such  vehicle." 
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In  Schwartzman  service,  Inc.,  v.  Stahl  et  al.,  60  P. 
<2d)  1034,  the  district  Court,  estern  District  of  Missouri, 
Central  iivision,  said  (1.  c.  1037): 

"At  the  outset  it  must  be  acknowledged 
that  the  state  has  the  power  to  reg- 
ulate and  control  the  movements  of 
motor  vehicles  over  its  highways.  This 
it  ma„  do  in  the  interest  of  public 
convenience  and  safety  and  for  the 
protection  of  the  highways. 

****** 

fhe  highways  belong  to  the  state.  It 
may  make  provisions  appropriate  for 
securing  the  safety  and  convenience  of 
the  public  in  the  use  of  them." 


In  F;x  Parte  Kneedler,  243  Mo.  632,  1.  c.  641,  the 
court  said: 


"very  person  who  operates  or  uses  a 
motor  vehicle  must  be  regarded  as 
exercising  a privilege  and  not  an  un- 
restricted right." 


article  1,  Chapter  41,  R.  S.  Mo.  1929,  relates  to  the 
regulating  of  motor  vehicles.  Section  7778  of  said  article 
and  chapter  pertains  to  li  ,hts  used  on  motor  vehicles  and 
•aid  statute  regulates  and  restricts  the  use  of  lights  on 
motor  vehicles,  baid  section  in  part  provides  as  follows: 

"For  the  purpose  of  revealing  its  position 
ano  direction,  a motor  vehicle,  while  on 
the  highway,  whether  in  operation  or  at 
rest,  during  the  period  from  one -half  hour 
after  sunset  to  one -half  hour  before  sun- 
rise, and  at  all  times  when  fog  or  other 
atmospheric  conditions  render  the  operation 
of  motor  vehicles  dangerous  on  the  high- 
way, shall  carry  lighted  signal  lamps  as 
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heroin  required;  * * * . Kotor  vehicles 
c-  * shall  display  a_t  least  two  white 
lights  mounted  at  the  front  and  direct- 
ed  forward,  and  one  red  light  mounted 
at  the  back  and  directed  to  the  rear. 
**«■**  Ho  vehicle  shall  aisplay  or 
'roject  to  the  front  or  sides  any  other 
than  white  light,  or  such  .hades  a:  are 
com  only  known  anti  recognised  as  white, 
and  no  vehicle  shall  display  at  the 
back,  or  project  toward  the  rear,  any 
other  than  a red  light,  excepting  that 
on  motor  vehicles  and  trailers  which  are 
required  to  carry  number  plates  on  the 
rear;  the  rear  lamp  shall  be  constructed, 
mounted  and  adjusted  as  to  project  from 
its  sides,  top,  bottom  or  front,  sufficient 
white  light  upon  such  plate  to  make  the 
number  plainly  visible  from  a distance  of 
twenty -five  (25)  feet:  Provided,  however, 
nothing  in  this  section  shall  be  construed 
to  prohibit  the  use  of  additional  red  rear 
light 8 carried  for  added  safety  or  of  such 
white  light 8 of  low  intensity  as  may  be 
required  in  the  operation  of  mechanical 
rear  signalling  devices,  but  no  motor 
vehicle  shall  have  mounted  at  its  back  any 
lamp  projecting  towards  the  rear  a light 
of  sufficient  intensity  to  conceal  the 
number  or  to  interfere  with  the  vision  of 
anyone  following.  * * * * # All  motor 
vehicles,  * « * shall  carry,  in  addition 
to  or  in  lieu  of  the  front  signal  lamps, 
two  lighted  head  lamps,  and  motorcycles  and 
motorticycles  shall  carry  at  least  one 
lighted  head  lamp  for  the  purpose  of  il- 
luminating the  road  ahead  when  the  vehicle 
is  in  motion; 

it  a it  . _ «■  •>(  * 

Dirigible  search  lights,  or  lights  common- 
ly known  as  spot  lights,  shall  not  be  used 
on  highways  within  the  limits  of  municipal- 
ities, except  in  emergencies  or  when  head- 
lights are  Inadequate  owing  to  rain  or  fog. 
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and  then  only : Provided,  the  shaft  of 
condensed  light  is  directed  downward 
below  the  level  of  the  lamp,  and  at  no 
time  into  the  eyes  of  other  persons, 
but  uch  lights  may  oe  used  at  any  time 
on  public  highways  outside  of  the  limits 
of  municipalities:  Provided,  their 
light  is  directed  as  here! nab efore  re- 
quired. No  search  light,  or  spot  light, 
shall  be  equipped  with  a bulb  stronger 
then  twenty-one  (21)  candle  power;  such 
search  lights  and  spot  lights  shall  be 
so  constructed  and  mounted  that  their 
light  and  direction  can  be  fully  and 
easily  controlled  from  the  driver* 3 seat 
while  the  vehicle  is  in  motion." 


action  7778,  supra,  regulates  the  candle  power  of 
the  head  la  ps  with  specific  direction  as  to  the  placing  of 
the  lights  on  the  vehicle  ana  the  distance  such  are  required 
to  illuminate  the  highway  ahead  of  same. 

■ihe  p rvse  and  intention  of  the  Legislature  by  regu- 
lating the  lights  on  motor  vehicles  is  easily  understood, 
namely:  (1)  Ihat  a motor  vehicle  shall  have  at  least  two 

head  lights  that  project  a white  ray  a certain  number  of  feet 
ahead  of  the  vehicle  and  placed  in  such  a position  so  as  not 
to  "blind"  or  interfere  with  the  driver  of  an  approaching 
vehicle,  and  also;  (2)  Hist  the  vehicle  shall  have  at  least 
one  red  rear  lamp  to  warn  an  approaching  motorist.  opot 
lights  are  restricted  in  their  use  and  provision  is  made  for 
additional  rear  red  lights.  However,  said  section  specifically 
states. 


"No  vehicle  shall  display  or  project  to 
TEe^l  ront~"or  slues  any  otEcr  i.ban  rhTTc 
ii  :hTT  or  such  shade s as  are  co'monl.. 
known  ana  recognized  as  white , and  no 
vehicle  shall  ulspla.,  at  Ihe  back,  or 
project  toward  the  rear,  any  other  TEan 

iTrelrritEfT" 
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Penal  statutes  must  be  strictly  construed.  Such  was 
the  holding  in  the  case  of  Northern  Securities  Com-any  v, 
nited  States,  193  U.  S.  197,  48  L,  d.  679,  wherein  the  court 
said,  1.  c.  358  (U.  S. ) : 

"xt  is  said  that  t ie  statute  contains 
criminal  provisions  and  must  therefore  be 
strictly  construed,  ihe  rule  upon  that 
subject  isa  v^ry  ancient  and  salutarj  one. 

It  means  only  that  we  arast  not  bring 
cases  within  the  provisions  of  such  a 
statute  that  are  not  clearly  embraced  by 
it,  nor  by  narrow,  technical  or  forced 
construction  of  words,  exclude  cases 
from  it  that  are  obviously  within  its 
provisions,  -hat  must  be  sought  for 
always  is  the  intention  of  the  legislature, 
ana  the  duty  of  the  court  is  to  jive 
effect  to  that  intention  as  disclosed  by 
the  words  used.1* 


Section  7786,  R.  S,  Mo.  1929,  aragraph  "(d)",  provides: 

"Any  person  who  violates  any  of  the 
other  provisions  of  this  article  shall, 
upon  conviction  thereof,  be  punished 
by  a fine  of  not  less  than  five  dollars 
(£.5.00)  or  more  than  five  hundred 
dollars  ( $500.00)  or  by  imprisonment  in 
the  county  Jail  for  a term  not  e> seeding 
two  years,  or  by  both  such  fine  and 
i prisonment. " 


•rom  the  above,  then,  it  is  seen  that  there  is  a 
statute  regulating  lights  on  automobiles  and  penalty  provid- 
ed for  violation  of  its  provisions. 

In  your  letter  you  state,  among  other  things, 

"In  other  words,  if  an  operator  has  the 
reguir  d white  head  lights  and  the  red 


I 
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re*r  light  on  hi 8 vehicle,  can  he  be 
prosecuted  for  having  other  than  a 
white  light  in  front  and  other  than 
a red  light  in  the  rear  of  such 
vehicle . 


In  our  opinion,  our  answer  to  your  question  will  be 
in  the  negative,  1.  e.,  if  a motor  vehicle  has  lights  other 
than  prescribed  in  the  statute  such  would  be  a violation 
of  section  7770,  supra.  However,  an  exception  to  the  rule 
would  be  the  case  of  trucks  with  plates  on  the  side  thereof, 
in  which  event  a white  light  may  be  projected  toward  the 
rear  in  order  to  illuminate  such  plates.  The  Intent  of  the 
legislature  being  that  white  lights  only  should  be  used  at 
the  front  of  the  motor  vehicle  and  red  lights  used  in  the 
rear. 


Yours  very  truly. 


Jam  s b.  Hornbostel 
Assistant  Attorney- General. 


AP  R0V5D: 


I'-jY  Mciv iT TRICK 

At  torney- General . 
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STA1SJ  BOARD  OF  HEALTH:  | Fees  earned  in  the  division  of 

) vital  statistics  to  be  turned 
VITAL  STATISTICS:  ) over  to  the  State  Treasurer. 

*'3 


May  3,  1 35. 


Hon.  £ . T.  cGaugh 
State  Health  Commissioner 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  your  letter  as  follows: 

"We  are  somewhat  confused  as  to  where 
monies  received  for  certified  copies 
should  be  placed. 

"In  the  1933  Session  Acts,  under  section 
32  Vital  Statistics,  it  states:  'Assistant 
registrar,  Statistician,  clerk  recording 
cieathe,  clerics  for  routine  Vital  Statistics 
work.'  They  are  the  ones  responsible  for 
collecting  this  money,  and.  are  designated 
under  the  Health  Department  of  the  State 
Board  of  Health. 

"In  3ection  9060,  of  the  Revised  Statutes 
of  1929,  this  statement  is  made:  'And  any 
such  Oopy  of  the  record  of  a birth  or  death, 
when  • roperly  certified  by  the  3tate  Re- 
gistrar to  be  a true  copy  thereof,  should 
be  prime  facie  evidence  in  all  oourts  and 
places  of  the  facts  therein  stated.  For 
any  searoh  of  the  files  and  records,  when 
no  certified  cony  is  made,  the  State  Re- 
gistrar shall  be  entitled  to  a fee  of 
fifty  cents  for  each  hour  or  fractional 
hour  of  time  of  search,  to  be  paid  by  the 
applicant.  And  the  State  Registrar  shall 
keep  a true  and  correct  aocount  of  all  fees 
oy  him  received,  under  these  provisions,  and 
turn  the  same  over  to  the  State  Treasurer.* 

" What  I would. like  tc  know,  and  have  your 
opinion,  is  this:  Are  these  fees  for  certified 
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copies  to  be  placed  Into  the  Health  De- 
partment of  the  State  Board  of  Health, 
or  are  they  to  be  placed  in  the  3tate 
Treasury?  1 feel  that  if  the  division 
of  Vital  Statistics  earns  these  fees 
that  the  fees  should  be  returned  to  the 
Department  of  Health,  of  the  State  Board 
of  Health,  to  :ay  the  expenses  of  the 
clerics  who  makes  it  possible  to  collect 
said  fees. 

"Your  immediate  opinion  will  be  very  muoh 
appreciated." 


Section  9034,  R.  3.  Mo.  1989,  as  re-enacted  in  the 
Session  Laws  of  1933,  on  page  26"*,  provides  in  part: 

"••••The  Oommiss loner  of  Health  as  here- 
by constituted  shall  assume  all  the  rights, 
powers,  privileges  and  duties  heretofore 
conferred  by  law  upon  the  Secretary  of 
State  Board  of  Health  heretofore  authorized 
by  law,  which  office  is  hereby  abolished, 
fihere  any  law  refers  to  the  Secretary  of 
the  State  Board  of  Health  as  heretofore 
constituted,  same  shall,  after  the  passage 
of  this  Aot , be  oonstrued  as  referring  to 
and  waning  the  Commissioner  of  Health  as 
hereby  and  herein  constituted." 


Section  9041,  R.  3.  lio.  1929,  provides  in  part: 

"The  secretary  of  the  state  ooard  of  health 
shall  have  au  ervision  over  the  central 
bureau  of  vital  statistics,  which  is  here- 
by authorized  to  be  established  by  said 
ooard  and  shall  act  as  state  registrar  of 
vital  statistics.  ••*•" 


3ection  90G0,  R.  3.  Mo.  1929,  provides  as  follows: 

"T  e state  registrar  shall,  u->on  request, 
furnish  any  applicant  a certified  cony  of 
the  record  of  any  birth  or  death  registered 
under  provisions  of  this  article,  for  the 
making  and  certification  of  vhioh  he  shall 
be  entitled  to  a fee  of  fifty  cents  to  be 
paid  by  applicant.  And  any  such  cony  of 
the  record  of  a birth  or  death,  when  proper- 
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ly  certified  by  the  state  registrar  to 
be  a true  oooy  thereof,  shall  be  .•-■rlma 
facie  evidence  in  all  courts  and  places 
of  the  facts  therein  stated.  For  any 
search  of  the  files  and  records,  when 
no  oertifieu  copy  is  made,  the  state 
registrar  shrll  be  entitled  to  a fee  of 
fifty  cents  for  each  hour  or  fractional 
hour  of  tine  of  search,  to  be  r?aid  by 
the  apollcant.  And  the  state  registrar 
s:.-  11  >;een  a true  ana  op  greet  account 
of  all  fee 8 uy  him  receiver  \L,dfcv  tl.orc 
ore visions,  am  turn  the  sa  e over  to' 
the  state  treasurer. * 


3ectlon  9062,  H.  8.  Mo.  1929,  provides  in  part: 

•••••  The  state  registrar  is  hereby 
charged  with  the  thorough  and  effi- 
cient execution  of  the  provisions  of 
this  article  to  the  end  that  all 

the  requirements  shall  be  uniformly 
complied  with.  ••••■ 


In  view  of  the  foregoing  statutes,  it  is  the  opinion 
of  this  deo&rtaent  that  the  Commissioner  of  Health,  when 
acting  as  a State  registrar,  shall  be  charged  with  the  carry- 
ing out  of  the  provisions  of  the  statutes,~in  that  he  shall 
keen  a true  and  correct  account  of  all  fees  by  him  received 
under  the  provisions  of  Section  9060, supra,  and  turn  the 
same  over  to  the  State  Treasurer. 


ie  conclude  in  the  construing  of  3ection  9060,  sunxa, 
that  it  is  mandatory  upon  the  State  Registrar  to  turn  the 
fees  received  oy  him  or  his  assistants  over  to  the  State 
Treasurer  despite  the  fact  that  ya-ia  rees  dret  earned  in 
the  Division  of  Vital  Statistics  of  the  State  Board  of  Health. 


Yours  very  truly. 


APPROVED: 

J.  E.  TAYLOR 

Assistant  Attorney-General. 

ToV  \'oKiTr  ior 

Attorney-General . 
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CITIES  OF  THE  THIRD  CLASS: 


May  8, 


Honorable  John  H.  McHatt 
Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 


Mayor  not  disqualified  from 
election  or  holding  SLfcate  office. 


1935. 


Dear  Sir: 


Tie  acknowledge  yourr  equest  for  an  opinion  dated 
Anril  20,  1934,  which  is  as  follows: 

"I  would  like  to  know  what  the  quali- 
fications for  the  Mayor  are  in  a city 
of  the  3rd  class.  Whether  or  not  he 
must  be  a county  and  State  tax  payer 
to  be  qualified?" 

Section  6724  R.  S.  Mo.  1929,  orovides  as  follows: 

"No  person  shall  be  mayor  unless  he 
be  at  least  thirty  years  of  age,  a 
citizen  of  the  Jnited  States  and  a 
resident  of  such  city  at  the  time  of 
and  far  two  years  next  oreceding  his 
election.  .Vhen  two  or  more  persons 
shall  have  an  equal  number  of  votes 
for  the  office  of  mayor,  or  an 
election  for  mayor  be  contested,  the 
matter  shall  be  determined  by  the 
council." 


Section  6743  R.  S.  Mo.  1929,  provides  as  follows: 

"All  officers  elected  or  appointed 
to  offices  under  the  city  government 
shall  be  qualified  voters  under  the 
laws  and  Constitution  of  this  state 
and  the  ordinances  of  the  city,  and, 
except  the  city  sextons,  must  Ibe 
residents  of  the  city.  No  person 
shall  be  elected  or  aooointed  to  any 
office  who  tfiall  at  the  time  he  be 
in  arrears  for  any  unpaid  city  taxes, 
or  forfeiture  or  defalcation  in  office." 
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Section  6969  R.  S.  Mo*  1929,  relating  to  cities  of 
the  4th  class  Is  in  the  exact  words  of  the  above  section 
which  relates  to  cities  of  the  third  class. 

This  office  rendered  an  opinion  on  ^ay  11,  1934,  to 
Honorable  Leo  Politte,  wherein  we  held  that  by  reason  of 
Section  6969  R.  S.  Ko.  1929,  one  elected  to  the  office  of 
mayor  in  cities  of  the  fourth  class,  who  on  election  day 
is  in  arrears  for  unpaid  city  taxes  Is  "ineligible  to  be 
elected  and  incapable  of  gaining  such  oubllc  office  by 
election." 

We  are  enclosing  herewith  a copy  of  said  ooinion 
which  we  believe  properly  states  the  law  for  cities  of 
the  third  class  as  far  as  eligibility  to  the  office  of 
mayor  is  affected  by  delinquency  in  city  taxes. 


CONCLUSION. 

We  are  of  the  ODinion  that  the  qualifications  for 
mayor  in  cities  of  the  third  class  are  that  he  be  thirty 
years  of  age,  a gitizen  of  the  United  States  and  a resi- 
dent of  the  city  at  the  time  of  the  election,  and  that 
he  have  his  city  taxes  paid  up  on  election  day.  ”e  are 
further  of  the  opinion  that  he  does  not  have  to  be  a State 
and  County  tax  payer  in  order  to  qualify  for  said  office. 

Sections  6724  and  6743,  supra,  are  the  only  sections 
of  law  providing  the  qualifications  of  mayor  in  cities 
of  the  third  class.  In  construing  these  sections  it  i* 
evident  that  when  the  Legislature  was  setting  down  the 
qualifications  for  the  office  of  mayor  they  had  no  idea 
of  making  State  and  County  tax  oayers  the  only  persons 
eligible  to  the  high  office  or  they  would  have  said  so 
when  they  were  on  tho  subject  of  tax  paying. 

The  object  of  the  law  relating  to  government  of 
cities  of  the  third  class  was  to  provide  good  government 
within  the  political  subdivision.  The  Legislature  realized 
that  one  may  have  a common  interest  in  and  an  attachment  to 
a city  of  the  third  class  and  still  not  be  a State  and 
County  tax  paying  citizen.  They  realized  that  a State 
and  County  tax  receipt  is  no  index  to  respect ibility,  and 
so  the  Statutes  of  1879,  Section  4833  requiring  that  a 
mayor  in  a city  of  the  third  class  "must  possess  a free- 
hold estate,"  was  reoealed  in  the  laws  of  1881,  and  the 
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property  requirement  for  holding  fcaid  office  ceases  to 
exist  to  this  day* 


Respectfully  submitted 


WM.  ORR  8AWT  RS 

Assl  stant  Attorney  General* 


A?  PR  OVT.D: 


fcOY  Me KIV TRICK 
Attorney  General* 
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STATE  BOA  D OF  tijfiALTh:  County  Court  required  to  hppefent  County 

Health  Nurse  upon  filing  of  sufficient 
petition,  Section  9039  H.  8*  Mo.  1929. 
COUNTY  COURT;  M 

May  14,  1P3&. 


State  Hoard  of  health 
Jefferson  City,  Missouri 

Attention  of  Doctor  K.  T.  PcG&ugfc. 

Dear  Doctor  McGaugh: 

Acknowledgment  here* 1th  made  of  your  reouest 
for  an  opinion  of  this  Department  on  the  following  matter: 

"till  you  kindly  render  an  opinion  in 
the  following  matter: 

1 - Under  the  provisions  of  section 
9039  of  the  Revised  Statutes,  Is  It 
Mandatory  that  a Missouri  county  court, 
upon  the  presentation  of  a petition 
signed  by  two  hundred  and  fifty  tax- 
payers, to  provide  for  the  eeplo.aent 
of  a public  health  nurse  to  serve  the 
citizens  of  the  county  in  the  control 
of  eoua^ni cable  diseases  and  the  pro- 
motion of  the  health  of  the  community; 
and 

2 - In  case  the  oounty  court  falls  or 
refuses  to  immediately  oouslder  such 
petition,  do  tne  citizens  of  the  county 
represented  by  the  two  hundred  and 
fifty  petitioners,  nave  a«y  recourse; 
and 

3 - Under  the  provisions  of  section 
9C39  or  any  other  applicable  sections, 
is  the  county  court  empowered  to 
cooperate  with  the  state  and  federal 
health  agencies  and  local  con-mlt tees 
such  as  tuberculosis  associations  and 
chapters  of  the  American  Rec  Crose,  in 
providing  communicable  disease  prevention 
and  health  promotion  activities  in  the 
county. • 
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I. 

dECTlOh  9039  R.  a.  MO. 
1939.  1 0 MA.-jDATuKYT^ 


Public  Health  Nurses  were  first  authorized  to  be  em- 
ployed by  the  provisions  of  Senate  Bill  575,  page  299,  Lavs 
of  Missouri,  1915.  Section  4 of  that  Act  provided: 

"In  case  a petition  Is  signed  by  25C 
taxpayers  and  presented  to  any  city 
ccuncll  of  the  second,  third  or  fourth 
class  or  any  county  court,  asking  for 
the  appointment  of  a trained  nurse  or 
nurses,  or  that  any  place  infected  with 
tuberculosis  be  disinfected,  as  designated 
In  Beotlon  one  of  this  act,  It  shall  be 
the  duty  of  said  city  council  or  county 
court,  as  the  c s«  may  be,  to  provide  for 
the  appointment  of  said  nurse  uX  nurses 
and  for  the  disinfecting  of  any  infected 
place,  ana  to  pay  for  the  same  as  pro- 
vided in  aeotlon  tnree  hereof." 

Tnls  section  became  Section  5795  of  the  Revised  Statutes 
of  1919,  nd  was  amende^  in  1930,  page  353,  uaws  of  1925,  sc 
as  to  read  as  It  Is  no*  constituted  and  dex*omluated  Section  9039 
H.S.  of  1*?29.  Tnls  Section  is  as  follows: 

"In  case  a petition  is  signed  by  t»o 
nundred  and  fifty  taxpayers  ana  presented 
to  any  city  council  of  tne  second, third 
or  fourth  class  or  any  county  court, 
asking  for  the  appointment  of  a public 
heultn  nurse  or  nursee  or  that  any  place 
infected  vlth  infectious  or  contagious 
disease  be  clalnfectec,  as  designated  in 
Seoilon  9C3t,  it  shall  be  the  duty  of 
said  city  council  or  county  court,  as  the 
case  ay  be,  to  provide  for  the  appoint- 
ment of  said  nurse  or  nurses  and  for  the 
disinfecting  of  any  Infected  place  and 
to  pay  for  the  same  as  provided  for  in 
Section  9038  here. " 
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It  should  be  noted  that  la  the  above  section  It  Is  pro- 
vided that  upon  the  filing  of  the  required  petition  • *it 
shall  be  the  duty  of  said  oounty  court,*  * * to  provide  for  the 
appointment  of  said  nuree  or  nurses.  * This  provision  la 
quite  different  from  the  provision  of  Section  9036  which 
authorizes  and  directs  the  State  Board  of  Health  to  make  formal 
report  to  any  Oounty  Court  and  recommend  a course  of  action 
to  prevent  the  spread  of  Infectious  or  contagious  diseases. 

This  section  provides: 

"bald  county  court  at  Its  next  meet- 
ing* • * snail  consider  sain  report 
and  recommendation,  and  act  upon  It 
• * *and  such  county  court  shall*  • • 
be  authorl zeo  to  employ  • • *a 
public  health  nurse*  • • •* 

Under  the  provisions  of  this  section  It  is  apparent 
that  whe  legislature  Intended  that  the  County  Courts  should 
exercise  their  discretion  in  employing  a public  health  nuree 
In  the  event  the  matter  was  called  to  their  attention  by  the 
Board  of  health.  However,  far  different  terms  have  been  used 
In  the  provisions  of  Section  9G39,  and  It  appears  that  by  the 
provisions  of  this  letter  section,  It  was  the  legislative  Intent 
to  require  the  County  Court  to  act  promptly  upon  the  flllnsr  of 
the  petition  without  any  independent  inquiry  as  to  the  need 
or  advisability  of  the  employment  of  such  public  health  nurse. 

It  Is  the  general  rule  that  the  word  "shall"  is 
mandatory  rather  than  directory.  As  stated  In  tne  case  of 
State  ex  rel.  *teven6  vs.  Vurdeman,  346  8.  w.  169,  194: 

"The  statute  says  the  defendant  'shall 
be  entitled  to  be  discharged'  save  In 
the  two  excepted  situations,  supra. 

Usually  the  uso  of  the  word  'shall' 
indicates  a mandate,  and  unless  there 
are  other  triage  la  a statute  It  In- 
dicates a a ndatory  statute.*  • • •• 
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Most  certainly  there  is  nothing  in  the  section  in 
which  this  «ord  is  used  to  indicate  that  it  is  not  Intended 
to  he  usea  in  its  m ndatory  sense.  In  fact,  the  difference 
in  the  terms  used  in  section  9036  and  the  instant  section  are 
suoh  as  to  clearly  Indicate  the  legislative  Intent  to  require 
the  county  court  to  act  upon  the  filing  of  the  petition. 

There  is  nothing  in  this  Section  to  indicate  that  the 
poser  to  act  is  Halted  to  the  case  of  an  epidemic  or  the 
vide  spreaa  existence  of  an  infeotious  or  contagious  disease. 
Just  a casual  reading  of  the  Section  Itself  Indicates  that 
the  existence  of  an  infectious  or  contagious  disease  refers 
particularly  to  the  power  to  disinfect  premises.  Nor  le  there 
anything  in  the  history  of  the  enactment  or  the  amendment 
thereto  which  indicates  that  this  power  can  only  be  exercised 
aurlng  an  epldeaic  of  Infectious  or  contagious  diseases.  In 
fact  the  amendments  of  1925  cle  rly  indicate,  if  there  wae 
ever  any  doubt  in  this  matter,  that  the  power  to  appoint  a 
public  health  nurse  or  to  petition  therefor  does  not  depend 
upon  the  existence  of  an  epidemic. 


II. 

r^.  petiti.il ,h  mandat  the 

Cv/UNTY  COURT  Tl  ACT  UPON  THE 

Pgm.IQla 


It  is  elemental  that  a petition  meeting  the  require- 
ments of  the  statute  be  filed  with  the  County  Court  before 
tbere  le  any  obligation  upon  the  County  Court  to  act.  The 
County  Court  has  the  power  in  the  first  Inet&nce  to  pass  upon 
the  sufficiency  of  the  petition.  They  would  be  authorised  to 
pass  upon  the  genulness  of  the  signatures  as  well  as  upon  the 
qualifications  of  the  signers,  however,  if  a sufficient 
petition  has  been  presented,  the  acts  of  the  county  court 
thereafter  are  hut  ministerial  and  mandamus  will  lie  to  compel 
the  performance  of  this  duty.  In  case  tnls  were  required  the 
sufficiency  of  the  petition  would  be  one  of  the  lrsues  upon 
which  tne  Court  would  have  to  pass. 
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In  the  case  of  State  ex  rel.  Carpenter  vs.  City  of 
St. Louis,  3 S.  W.  (3d)  713,  the  Court  stated.  In  respect  to 
the  power  to  require  the  performance  of  a ministerial  duty, 

1.  c.  738: 

aTne  effect  of  that  argument  Is  that 
any  official  may  nullify  any  la*,  which 
he  Is  sworn  to  execute,  by  simply  ignor- 
ing it.  A la*  does  not  have  to  provide 
details  by  whlcn  It  nay  be  enforced.  The 
courts  have  Inherent  power  to  enforce  it, 
and.  In  case  of  a plain  ministerial  auty 
suen  as  tnls,  to  command  official  action. 

The  city  authorities  have  provided  means 
to  collect  tne  money,  they  *111  have  It 
In  control;  therefore  *e  can  command 
them  to  appropriate  for  the  purpose  con- 
templated by  the  l&«.a 

Tne  requirements  of  the  statute  being  mandatory  It 
therefore  appears  that  tne  duties  of  the  County  Court  are 
ministerial,  In  the  event  a sufficient  petition  Is  filed,  and 
therefore  mandam&s  would  be  the  proper  remedy  to  compel  the 
performance  of  that  duty. 


Ill 

THE  COUNTT  COURT  IS  '•>  POWERED 
TO  COOPERATE  *ITH  STATE  AMD 

hsjfci-AL 

LOCAL  COMMITTEES  IN?ROVlDlNQ~ 
COMMPMICABii  J DISEASE  JHKVEMTIOM 


Seotlon  9028  R.  3.  Missouri,  1929,  provides: 
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"All  rules  ana  regulations  authorized 
and  made  by  the  state  board  of  health 
in  accordance  with  this  Chapter  shall 
supersede  as  to  those  matters  to  which 
this  article  relates,  all  local  ordin- 
ances, rules  ana  regulations  and  shall 
be  observed  throughout  toe  state  and 
enforced  by  all  local  and  state  health 
authorities.  Sothtng  herein  shall 
limit  the  right  of  local  authorities 
to  make  such  further  ordinances,  rules 
and  regulations  not  inconsistent  with 
the  rules  and  regulations  prescribed 
by  the  state  board  of  health  whloh  :nay 
be  necessary  for  the  particular 
locality  under  the  jurisdiction  of  such 
local  suthorlti  es. " 

Under  the  provisions  of  this  Section  all  local  health 
agencies  and  authorities  are  required  to  observe  the  rules  and 
regulations  established  by  the  State  Board  of  Health.  This  is 
evidence  of  an  intention  on  the  part  of  the  Legislature  to 
obtain  uniformity  in  health  matters  throughout  the  state,  and 
insure  cooperation  throughout  the  various  health  agencies  and 
authorities.  The  question  presented  is  very  broad  and  in 
answering  it  it  must  be  remembered  that  the  county  courts  are 
not  the  general  agents  of  tne  County,  but  only  have  such  powers 
which  are  directly  giveh  to  them  by  statute  or  which  can  be 
xeasouably  implied  from  the  autnorlty  given.  This  statement 
aeeds  no  citation  of  autnorlty  to  support.  On  the  other  hand 
it  must  be  remembered  that  the  business  of  the  county  is 
placed  in  the  hands  of  the  County  ^ourt,  ana  it  snould  be  dis- 
tinctly to  the  advantage  f a county  tv,  obtain  the  cooperation 
of  the  various  state,  federal  ana  local  agencies  in  the  prevention 
of  alsease  and  the  control  of  it.  Ve  tnerefore  are  required 
to  never  this  question  conditionally.  The  Sounty  Court 
may  lend  such  cooperation  as  it  deems  aavls&ble  to  the  various 
agencies,  but  mu.t  be  able  to  find  support  specifically  or  by 
reasonable  implication  in  the  statutes  for  any  expenditures 
they  incur  in  this  behalf. 
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COfcCLPSIOl. 


It  is  therefore  the  opinion  of  thie  office,  not  pass- 
ing upon  the  constitutionality  of  this  section,  that  it  is 
mandatory  upon  the  County  Court  unaer  section  9039  ft.  s.  bo. 
l»r;9,  to  provide  for  the  appointment  of  a public  health  nurse 
upon  the  presentment  of  a sufficient  petition,  and  in  the 
event  tne  County  Court  fails  to  perform  this  duty  it  may  be 
required  to  do  so  by  mandamus;  ana  that  the  County  Courts 
are  author izea  to  cooperate  with  local,  state  and  federal 
health  agencies  in  preventing  communicable  aisease  and  in 
promoting  good  healtn  to  the  extent  authorized  by  law. 


Respectfully  submitted, 


liARRY  G.‘  VALTIKR,  Jr., 
Assistant  Attorney  General 


APPROVED: 


ROY  MCKIT TRICK, 
Attorney  General 


riCUJkK 


PHYJlClANd  AND  3URUE0NS: 

PUBLIC  records: 


Records  obtained  by  laboratory  teste  from 
samples  submitted  by  physicians  are  privileged 
and  not  open  for  inspection  to  the  public. 


6 


A 


< 


nay  IS,  la -So. 


E.  T.  MoG&ugh,  If.  D. 
Commissioner  of  Health 
State  Department  of  Health 
Jefferson  City,  Missouri 


Dear  r.  McQaugh: 

This  is  to  acknowledge  your  request  for  an 
opinion  concerning  the  status  of  records  obtained  by 
your  Department  when  it  makes  laboratory  tests  for 
medical  doctors,  in  particular  concerning  communicable 
diseases.  Tou  desire  to  know  whether  or  not  the 
records  thus  obtained  are  public  in  so  far  as  they  are 
open  jo  the  inspection  of  any  person  desiring  to  see 
them. 


■e  assume  what  you  have  in  mind  concerns 
those  reoords  made  in  your  laboratory  after  conducting 
a laboratory  analysis  upon  tne  request  of  a medical 
doctor  after  he  has  submitted  a sample  from  which  your 
Department  makes  the  t at.  If  the  medloai  doctor 
docs  not  send  to  your  laboratory  the  samples,  then 
you r Department  would  have  no  record  concerning  the 
matter.  The  laooratory  teste  ars  conducted  solely 
upon  thi.  request  of  the  doctor  attending  the  patient. 
The  result  of  the  laboratory  test  is  made  known  to 
the  medical  doctor  and  we  presume  that  you  also  keep 
a record  of  the  result  of  said  examination. 

Section  9016,  R.  3.  Mo.  1929,  provides  as 

follows : 
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"The  bo ara  snail  uesi<nate  those  dis- 
eases which  axe  Infectious,  contagious, 
co *u.uul cable  or  dangerous  inthelr 
aature  ana  snail  make  and  enforce  adequate 
rul««»  regulations  and  proceaures  to  pre- 
Tent  the  spread  of  thuse  diseases  find 
to  determine  the  prevalence  of  said 
diseases  wltnln  the  state. ■ 

The  prevention  of  contagious,  Infectious  and  communicable 
diseases  Is  a matter  of  cubllc  health  and  the  board  of  Health 
Is  charged  with  the  solemn  duty  of  preventing  end  eradicating 
sala  diseases  in  so  far  as  possible. 

Section  1731  R.  s.  Mo.  1929,  provides  In  part  as 

follows: 


"The  following  persons  shall  be  incompetent 
to  testify:* 

fifth,  a physician  or  surgeon,  concerning 
any  Information  mulch  he  may  have  acquired 
from  any  patient  while  attending  him  in 
a professional  character,  ana  whlc:;  In- 
formation was  neoeesary  to  enable  him 
to  prescrl bt:  for  such  paTlent  as  a 
;<ny ale  1 or  uo  any  act  for  him  as  a 
surgeon. " 

It  Is  thus  seen  from  the  above  statute  that  communication^ 
between  a physician  ana  patient  are  privileged  and  such  cannot 
be  divulged  except  by  the  consent  of  the  patient.  In  other  words, 
a physician  treating  a patient  for  some  disease  could  not 
testify  as  to  kuokleoge  Imparted  to  him  by  virtue  of  his  relation- 
ship with  nl6  patient.  However,  the  p tlent  may  waive  the 
privilege. 

In  Oalil  v.  e.ls,  239  8.  1.  894,  the  St. Louis  Court 
of  Appeals,  page  898,  s.lu  the  following: 
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4It  will  be  no  tea  that  Vue  foregoing 
statement  offered  in  evldeno  is  & 
record  preserved  by  toe  hospital  of 
the  plaintiff's  condition  and  treat- 
ment io  .de  by  her  physicians  while  sne 
was  a patient  at  the  hospital,  ordina- 
rily such  c\  record  would  be  inad  missible 
because  it  1 8 privileged  communication 
between  physician  and  patient.  Under 
the  uro  /leion*  of  our  di  equal  if  loatlon 
statute  (section  6416,  H.  §.  191b j,  a 
physician  h incompetent  to  testify 
concerning  any  information  which  he  nay 
have  acquired  from  any  patient  while 
attending  him  in  u professional  character, 
and  which  >as  nec.  e I'j  to  enable  him 
to  prescribe  fo.  such  patient* 

In  the  case  of  Jnur t vs.  K tan as  City, 
rb  16  , lOi.  . . VC-;.  , 14  ...  . 

(K.o. ; 866-  123  Am.  8t,  !.ep.  41b,  13 
Ann.  bus.  932,  it  la  nela  that  a hospital 
physician  is  not  competent  to  testify 
as  to  vhut  he  learned  of  the  patient's 
condition  while  so  attending  him,  and 
it  is  further  ruled  that  the  ol'fLolal 
hospital  record  into  which  the  phjdci&u 
had  co  led  the  diagnosis  of  tne  oase  is 
privileged,  and  not  admissible  in 
evidence.  In  that  case  it  was  further 
ruled  that  the  fact  that  the  city 
ordnance  of  Kansas  city  required  ouch 
records  to  be  kept  furnished  no  reason 
why  the  statute  against  disclosure  of 
privileged  communications  should  be 
violated. 

In  the  present  case,  however,  we  have 
an  entlr  ly  different  question,  as  it  is 
conceded  that  the  plaintiff,  by  taking 
the  stand  and  testifying  to  her 
physical  condition,  ana  also  by  calling 
her  own  physician  to  testify  on  that 
subject,  has  waived  the  privilege  given 
to  her  by  the  statute."  * • • •• 
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If  a physician  ox  surgeon,  in  treating  a patient, 
determines  that  It  is  necessary  for  him  to  have  certain 
laboratory  tests  performed  by  tbe  laboratory  of  tne  Department 
of  braltb,  and  submits  to  said  laboratory  a sample  of  tbe 
substance  sought  to  be  analyzed  and  examined,  and  certain 
facts  are  obtained  by  said  test  or  examination,  then,  in 
our  opinion,  such  information  would  be  privileged  and  could 
not  be  dlvulgea  t xcept  by  waiver  of  tbe  patient.  In  other 
words,  reoordB  obtained  by  tbe  laboratory  of  tbe  Department 
of  Health  from  samples  submitted  by  physicians  would  be  In 
tht  same  classl f ice tlon  as  Information  obtained  by  physicians, 
from  patients. 

Ye  do  not  understand  your  request  to  be  as  to  the 
admissibility  of  your  records  In  a court.  Consequently  we 
have  not  written  on  that  matter.  Kirkpatrick  et  al.  ve. 
veils,  o o.  Y.  (2d)  591.  our  under  standi ng  of  your  request 
Is,  whether  or  not  records  obtained  from  samples  submitted 
by  physicians  are  public  In  the  sense  that  any  one  has  a 
right  to  the  Inspection  of  them. 

We  have  ruled  above  tnat  If  the  patient  waives  his 
right  of  privilege,  then  such  records  may  be  open  to  the 
Inspection  of  the  public.  In  this  connection  we  add  that  the 
patient  would  nave  a right  to  tne  use  of  said  Information. 


Respectfully  submitted, 


James  L.  HornBostel, 
Assistant  Attorney  General 


Ai^’hOVtD: 


3CY  hckrffiiCK, 

Attorney  General. 


CITIES: 


Cities  of  fourth  class  or  other 
cities  may  limit  the  number  of 
INTOXICATING  LIQUORS:  } places  where  Intoxicating  liquors 

) may  be  sold. 


Hon.  E.  McQuerry 
City  Attorney 
Mound  City,  Missouri 

Dear  Sir: 


This  will  acknowledge  your  telegram  of  recent  date 
requesting  an  opinion  from  this  department  which  reads 
as  follows: 


"May  fourth  class  cities  limit  num- 
ber of  stores  retailing  liquor  in 
original  packages  by  refusing  license 
to  persons  otherwise  qualified.  * * *" 


We  endeavor  in  this  opinion  to  point  out  the  general 
law  respecting  what  cities  may  do  towards  enacting  ordinan- 
ces not  inconsistent  with  the  general  laws  of  the  State  con- 
cerning the  sale  of  intoxicating  liquors  and  applicable 
statutes  thereto.  We  also  point  to  cases  and  authorities 
respecting  the  limiting  of  the  number  of  places  where  in- 
toxicating liquors  may  be  sold  and  set  forth  the  reasoning 
of  the  courts  regarding  same. 

There  is  no  provision  in  the  Liquor  Control  Act  limit- 
ing the  number  of  places  in  a city  where  intoxicating  liquor 
may  be  sold. 

Section  7018  of  R.S.  Mo.  1929*  regarding  cities  of  the 
fourth  class  provides  in  part: 

"*  * * and  shall  have  power  to  enact 
and  ordain  any  and  all  ordinances 
not  repugnant  to  the  Constitution 
and  laws  of  this  state,  and  such  as 
they  shall  deem  expedient  for  the 
good  government  of  the  city,  the 
preservation  of  peace  and  good  order. 
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the  oenefit  of  trade  and  commerce 
and  the  health  of  the  inhabitants 
thereof , and  suoh  other  ordinances, 
rules  and  regulations  as  may  be  deemed 
necessary  to  carry  suoh  covers  Into 
effedt,  and  to  alter,  moaify  or  repeal 
the  same.  ••••• 


It  1 8 evident  from  the  above  section  of  the  statutes  that 
the  cities  may  enact  or  ordain  ordinances  not  inconsistent 
or  repugnant  to  the  Constitution  or  Laws  of  the  State  as 
they  deem  expedient  for  the  preservation  of  peace  and  good 
health  of  their  inhabitants. 


Inasmuch  as  the  sale  of  intoxicating  liquors  in  the  dif- 
ferent cities  presents  various  problems  akin  only  to  them- 
selves, the  Legislature,  since  giving  the  right  to  cities 
to  retaliate  and  control  the  sale  of  intoxicating  liquors 
within  their  limits,  contemolated  that  cities  vould  enact 
ordinanoes  as  they  deemed  expedient  to  give  effect  to  the 
power  granted  provided  that  such  ordinances  be  not  incon- 
sistent with  the  provisions  of  the  Liquor  Control  Act. 

4^04- 

Ve  direct  your  attention  to  Section  25  of  the  Liquor 
Control  Act  which  provides  in  part  that  cities  may  charge 
for  licenses  and  regulate  the  sale  and  control  of  sale  of  all 
intoxicating  liquors  within  their  Unite.  Said  section 
reads  in  ^art  as  follows: 

"••••  The  Board  of  Aldermen,  City 
Council  or  other  proper  authorities 
of  incorporated  cities,  ay  charge 
for  lioenses  issued  to  manufacturers, 
distillers,  brewers,  wholesalers  and 
retailers  of  all  intoxloating  liquor, 
located  within  their  limits,  fix  the 
amount  to  be  oh&rged  for  suoh  license, 
subject  to  the  limitations  of  this 
&ot,  and  provide  for  the  oolleotlon 
thereof,  make  and  enforoe  ordinances 
for  the  regulation  and  control  of  the 
of  all  lntoxTcatln  liquors  rlth- 
lq  their  limits.  provide  for  oen?'lties 
for  the  violation  of  suoh  ordinances, 
where  not  inconsistent  with  the  pro- 
visions of  this  act.* 
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In  construing  the  words  "regulation"  and  "control", 
ve  submit  the  following  oases. 


The  Court  in  the  oase  of  State  ex  rel.  ▼.  Fields  et  al,. 
218  Mo.  App.,  loo.  cit.  167,  in  defining  the  word  "regulate" 
said: 


"To  'regulate*  means  'to  adjust, 
order,  or  govern  by  rule,  method, 
or  established  node;  direct  or 
aan&ge  according  to  oertain  stand- 
ards or  laws;  subject  to  rules,  re- 
strictions or  governing  principles.' 

• •♦•it 


The  word  "control"  is  defined  in  City  of  3t.  Louie  v.  Howard. 
119  ho.  loc.  oit.  46,  by  the  Court  as  follows: 

"The  word  • control'  means  power  or 
authority  to  oheok  or  restrain;  **" 


In  the  oase  of  In  Re  van  Yin,  ( U.  3.  ' 32  Fed.  701,  the 
Court  said: 


■The  words  'control  and  re  -ulate'  ez 
vl  termini  imply  to  restrain,  to  oheok, 
to  rule  and  direct;  ••••■. 


In  the  case  of  Hate  ez  rel.  v.  lerryman.  142  Mo.  Aon. 
loo.  oit.  384,  the  Oourt  in  construing  the  right  of  muni- 
cipalities to  pass  by-laws  under  general  welfue  clause 
said: 


"In  State  v.  Butler,  178  Mo.  272, 
we  find  the  rule  to  be  declared 
as  follows:  'The  powsrs  of  a muni- 
cipal assembly  to  pass  by-laws 
under  a general  welfare  olauss,  can 
never  be  ezeroised  to  enlarge  or 
annul  s^eolflo  provisions.'" 


fle  direct  your  attention  to  8eotion  7289,  R.  S.  Mo. 
1929,  applioaole  to  municipalities  enacting  laws  in  con- 
formity with  State  laws.  Said  section  reads  as  follows: 
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"Any  uniclpal  corporation  in  this 
state,  Aether  under  general  or  spe- 
cial charter,  and  having  authority 
to  pass  ordinances  regulating  eub- 

iects,  matters  and  things  upon  which 
here  is  a general  law  of  the  state, 
unless  otherwise  nresoribed  or  au- 
thorised by  some  special  provision 
of  its  charter,  shall  confine  and  re- 
strict its  jurisdiction  and  the  pas- 
sage of  its  ordinances  to  and  in 
conformity  with  the  state  laws  upon 
the  same  subjeot." 


It  is  plain  from  a careful  reading  of  the  aoove  section 
that  municinallties  must  confine  their  restrictions  and  or- 
dinances to  and  in  conformity  with  3tate  laws  upon  the  same 
suo ject. 


The  general  proposition  of  law  respecting  the  enactment 
of  ordinances  by  municipalities  regulating  the  sale  of  intoxi- 
cating liquors  within  their  limits  is  found  in  33  Corpus  Juris, 
page  531  et.  seq.,  Section  70.  Said  seotion  re&dB  as  follows: 


"In  respect  to  the  enactment  of  r- 
dlnancee  prohibiting  or  regulating 
the  traffic  in  liquors,  municipal 
corporations  have  been  consistently 
held  to  have  only  such  powers  as  are 
expressly  conferred  u -on  them  by  their 
charters  or  by  statute,  or  suoh  as  are 
necessarily  or  fairly  implied  in  or  in- 
cident to  the  powers  expressly  granted, 
and  further  it  has  been  held  that  their 
oharters  or  enabling  acts  will  be  con- 
strued with  a reasonable  degree  of 
strictness  in  this  particular,  the  rule 
being  that  the  power  claimed  must  be 
shown  to  exist  either  explicitly  or  by 
proper  implication,  and  that  it  is  not 

sufficient  to  show  terely  that  its  exer- 
cise ha 8 not  been  forbidden.  If  the 
statute  designates  the  municipal  board 
or  offioers  who  are  to  be  vested  with 
the  authority  of  the  municipality  in  this 
regard,  its  terms  are  to  be  taken  as  ab- 
solutely exclusive.  And  if  express  power 
to  control  the  sale  of  liquor  is  given 
to  a city,  village,  or  town,  this  will 
exclude  any  similar  authority  on  the  part 
of  the  county  in  whioh  it  is  situated. 
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••••  When  a munioipal  corporation  is 
Invested  with  cover  to  license  or 
regulate  the  sale  of  Intoxicating  li- 
quors, it  has  implied  authority  to 
make  all  such  ordinances  as  may  be 
necessary  to  make  the  grant  of  power 
effectual,  and  to  preserve  the  public 
peace,  good  order  and  security  against 
dangers  arising  from  the  traffic  in 
such  liquors.  It  Is  only  required 
that  such  ordinances  should  be  within 
the  soope  of  the  powers  granted,  and 
not  unreasonaule,  unjust,  or  unduly 
oppressive,  or  unfairly  discriminat- 
ing. ••••• 


In  State  ex  rel.  v.  aoCa^on.  Ill  Mo.  Apn.  loc.  clt. 
pages  63l  are!  fc&L',  the  court  quoted  approvingly  Black  on 
"Intoxicating  Liquor* , >eotlon  233,  and  said: 

"•The  powers  oonf erred  toon  a municipal 
corporation  must  be  exercised  in  con- 
formity to  the  general  laws  of  the  3tate, 
unless  it  is  clear  that  the  exolusive 
control  of  the  subject  is  given  to  the 
municipality  or  that  the  general  law  is 
to  be  superseded  or  sue  ended  by  the 
charter.  A statute  granting  authority 
to  a city  to  pass  ordinances  in  relation 
to  the  liquor  traffic  does  not  repeal 
the  general  lawe  on  that  subject.  The 
rule  is  that  the  municipal  ordinances 
cannot  set  aside,  limit  or  enlarge  the 
statute  law  of  the  State,  unless  its 
power  to  do  so  can  be  shown  in  express 
terms  or  by  necessary  implication. ' And 
again  at  seotion  324  the  same  author 
says: 

" 1 whenever  a change  of  policy  takes  pl&oe 
in  the  State  on  the  subject  of  its  liquor 
legislation,  by  the  adoption  of  a differ- 
ent system  — as  when  general  prohibition, 
or  prohibition  for  d&rticul&r  localities  is 
enaoted  by  a constitutional  amendment  or 
general  statute,  or  when  the  Legislature 
provides  a uniform  and  general  system  for 
the  licensing  of  the  traffic  — this  la  s 
the  effeot  to  repeal  all  inconsistent  pro- 
visions in  municipal  charters  and  the  or- 
dinances adopted  under  them. ' 
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"Under  power  conferred  on  oltlee  of  the 
fourth  class  'to  regulate  and  to  license' 
dra.i8hoo8,  there  Is  no  authority  to  wholly 
prohibit  or  suppress.  Where  there  Is  ere 
power  in  a municipality  to  regulate  In  a 
State  with  a general  policy  of  conducting 
licensed  saloons,  authority  to  prohibit 
is  excluded.  'The  difference  between  regu- 
lation and  prohibition  is  clear  and  well 
marked.  The  former  contemplates  the  oon- 
tinuanoe  of  the  subjeot-matter  in  existence 
or  in  activity;  the  latter  implies  its  en- 
tire destruction  or  cessation.'  Black  on 
Intox.  Llq. , section  227:  17  Amer.  £ Eng. 
Enoy.  Law  (2  Ed.),  pp.  285  , 286,  1 fj.  Lion 
on  iunlo.  Oorp.  (3  Ed'.),  seotlon  357, 
note  2,  section  363  and  notes;  Berry  ▼. 
Craier,  58  N.  J.  Law  3T8;  9teffy  ▼.  Monroe 
Oity,  135  Ind.  466;  Ohamper  v.  Oreencaetle, 
138  Ind.  339;  Ex  Parte  Hinkle,  104  Mo.  App. 
1*4.  * 


In  People  v.  Herr Ison,  99  K.  X.  loc.  cit.  904  and  905, 
the  Supreme  Jourt  of  Illinois,  in  discussing  the  right  of 
the  City  to  limit  the  number  of  saloons  based  uoon  the  popu- 
lation, had  the  following  to  say: 


"The  business  of  selling  intoxicating 
liquor  is  attended  with  danger  to 
the  community  and  is  a recognized  sub- 
ject for  regulation  by  the  police  power 
of  the  state.  The  manner  and  ex- 

tent of  its  regulation,  if  permitted  to 
be  carried  on  at  all,  are  to  be  deter- 
mined by  the  state,  so  as  to  limit,  as 
far  as  possible,  the  evils  arising  from 
it.  Crowley  Christensen,  137  U.  3. 

86,  11  iup.  Ct.  13,  34  L.  So.  630.  In 
cities,  authority  for  such  regulation 
*•••  has  been  conferred  by  the  Legisla- 
ture upon  the  city  councils,  and  all 
sales  of  intoxicating  liquor  are  unlaw- 
ful and  are  prohibited  unless  made  by 
virtue  of  a license  granted  under  an 
ordinance.  The  power  conferred  upon  the 
oity  is  co-extensive  with  that  of  the 
state,  and  Includes  authority  to  adopt 
any  leans  to  reduoe  the  evils  arising 
fro  i the  sale  *of  intoxicating  liquor, 
reasonably  adapted  to  that  end,  whloh 
do  not  violate  constitutional  rights. •••• 
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"The  city  counoil  having  determined  that 
the  interests  of  the  municipality  will  be 
subserved  by  limiting  the  number  of  saloons 
within  its  boundaries,  lte  discretion  orn- 
not  be  controlled  by  the  court , even  if 
the  latter  should  not  agree  with  the  con- 
clusion. Ho  one's  constitutional  right  is 
ijno&ired,  and,  if  the  limitation  prevents 
some  persons  from  keeping  dramshops  who 
might  do  so  under  an  unlimited  ordinance, 
that  result  is  merely  an  Incidental  effect, 
whioh  does  not  affect  the  validity  of  the 
limitation  imposed  with  a view  b the  public 
welfare  in  the  reasonable  exercise  of  the 
police  power  of  the  state.  Everybody  has 
an  equcl  right  to  aoply  for  a license,  and 
when  the  number  authorised  by  the  ordinance 
has  been  granted  everybody  i3  equally  ex- 
cluded from  the  business.  It  was  said  in 
People  v.  Cregier,  supra,  though  the  speci- 
fic question  was  not  involved  in  that  case 
(138  111.  421,  28  I.  E.  817):  'There  oan 
be  no  douDt  that  said  reservation, by  the 
ordinanoe,  of  a discretion  as  to  the  number 
of  lioensee  to  be  granted  was  valid,  as  it 
was  clearly  a reasonable  exeroise  of  the 
cower  over  the  subject  given  to  the  village 
board  by  the  statute,  and  the  same  thing 
appears  lnferentially  from  the  faot  that 
creoisely  the  same  discretion  is  given  by 
the  tram shoe  act  to  county  boards  in  re- 
scect  to  the  territory  under  their  Juris- 
diction.' The  limitation  of  the  number 
of  saloons  within  a municipality  in  pro- 
portion to  the  o ulation  has  been  uni- 
formly sustained  by  the  courts.  Deoie  v. 
Brown,  167  Hass.  290.  45  N.  E.  765;  In  re. 
Jorgensen,  75  Isb.  4ul,  lo6  N.  w.  463; 

3tate  v.  Common  Council  of  City  of  North- 
field  94  linn.  81,  101  H.  I,  1063: 

el  T.iuu  v.  leva  Pi.  hi  an*,  park,  130 
Ky.  537,  113  3.  W.  507." 


In  the  case  of  5ohwelr.tan  v.  Town  of  Highland  Perk.  113 
3.  W.  loo.  oit.  pages  £68  and  509,  one  Er.  3chweirman  sought 
by  mandamus  to  compel  the  board  of  trustees  of  a city  of  the 
sixth  class  to  issue  him  a license  for  the  sale  of  intoxicat- 
ing liquors  inasmuch  as  the  city  had  voted  for  the  sale  of 
Intoxicating  liquors  within  their  limits  and  had  already  is- 
sued four  licenses  to  persons  who  were  qualified.  The  Kentucky 
statute  provided  that  under  the  olrou'sst&noee  the  board  of 
trustees  of  such  town  had  no  right,  power,  orivilege  or  die- 
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cretion  to  refuse  to  ierue  licenses  for  the  sale  of  in- 
toxicating liquors  within  their  limits.  The  court,  in 
the  above  mentioned  cr.se,  very  thoroughly  discussed  the 
right  of  the  board  of  trustees  to  limit  the  number  of 
saloons  in  cities  of  the  class  above  mentioned  and  had  the 
following  to  say: 


"The  board  of  trustees  in  these  towns 
are  elected  by  the  people  for  the  pur- 
pose of  managing  and  controlling  the  af- 
fairs of  the  town  within  statutory  limits. 

It  is  fo  be  presumed  that  they  will  per- 
form faithfully  their  duties  by  oarrying 
out  the  reasonable  will  and  wish  of  the 
people  in  respect  to  municipal  affairs. 

It  was  not  Intended  by  the  statute  to 
take  from  these  boards  the  exercise  of 
all  discretion,  and  to  ooapel  them,  al- 
though it  might  be  Manifestly  detrimental 
to  the  growth  and  prosperity  of  the  town, 
hurtfulto  its  morale,  and  injurious  to 
its  business,  to  issue  licensee  to  every 
applicant  who  possessor  the  statutory 
qualifications  and  corralled  with  the  other 
requisites.  But,  as  well  said  in  Riley  v. 
Rowe,  supra,  the  objeot  of  the  statute  was 
to  deny  these  boards  the  right  to  refuse 
to  grant  licenses  to  any  person,  thereby 
defeating  the  will  of  the  people  after 
they  had  deolared  in  favor  of  the  sale  of 
liquor  at  an  eleotion  held  for  that  pur- 
pose. Of  course,  it  is  dlffioult  to  say 
how  many  saloons  shall  do  business  in  a 
town,  or  what  number  of  lloenses  the  board 
may  be  compelled  to  grant,  or  at  what 
point  the  aandatory  requirements  of  the 
statute  shall  be  satisfied,  so  that  each 
oo.se  must  be  adjudged  by  the  facte  and 
circumetanoM  applicable  to  it.  But  mani- 
festly there  is  a point  In  respeot  to  num- 
bers alone  beyond  which  the  statute  does 
not  enjoin  upon  the  trustees  the  imperative 
duty  of  issuing  licenser.  There  is  a place 
at  -hloh  in  this  particular  their  discretion 
begins,  and  this  discretion  the  courts  will 
not  interfere  with  or  seek  to  oontrol  unless 
it  is  clearly  abused.  Although  the  board  in 
oases  like  this  cannot  refuse  to  grant  any 
lloenses,  we  holr  that  they  uay  exercise  a 
reasonable discretion  In  determining  how  ~ 
sr-loono  arc  neocss&ry  to  effort?  TKe 
citizens  of  the  to  i\  the  privilege  they  ob- 
tained by  voting  in  favor  of  the  sale  of 
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liquor.  It  Is  ? 1 so  well  to  Keen  In  mind 
that  It  is  the  Interest  of  the  town  and 
its  people,  and  not  the  interest  of  the 
applicant  or  the  ■•articular  citizen,  not 
only  In  reelect  to  liquor  lioensee  but 
concerning  municipal  affaire  generally, 
that  the  board  of  trustees  la  charged 
with  the  duty  of  looking  after.  <hen 
the  people  In  Highland  Park  voted  In  fa- 
vor of  the  sale  of  whisky,  they  simply 
• leant  to  assert  that  they  were  in  favor 
of  licensed  saloons  and  the  sale  of  liquor 
thereat;  not  that  they  wished  to  fix  the 
number  of  saloons  or  designate  the  per- 
sons who  should  obtain  licenses.  Nor  does 
the  statute  undertake  to  deolare  how  many 
persons  shall  be  licensed,  but  only  that 
licenses  must  be  granted  to  some  person. 

If  the  board  of  trustees  of  a little  town 
In  which  there  are  four  licensed  saloons 
have  no  discretion  to  refuse  lioenses  to 
other  applicants,  then  every  person  pos- 
sessing the  proper  qualifications  who  is 
rilling  to  pay  the  license  fee  must  upon 
proper  application  be  granted  a license, 
without  regard  to  the  convenience,  neces- 
sities, or  dsra-' nds  of  the  people,  and  al- 
though the  number  might  greatly  exoeed  the 
needs  of  the  community  and  be  a positive 
disadvantage  to  all  persons  engaged  in 
the  business,  to  say  nothing  of  the  inhabi- 
tants generally,  or  some  applicant  must  be 
discriminated  against.  Along  this  line 
the  argument  is  made  that  if  the  trustees 
have  the  authority  to  limit  the  number 
of  licenses, and  the  persons  to  whom  they 
may  be  granted,  it  will  result  in  favoritism- 
- that  licenses  will  only  be  granted  to  those 
who  have  the  ear  of  the  board.  This  may  in 
so me  Instances  be  true,  but  we  know  of  no 
scheme  that  has  ever  been  devised  that  vill 
prevent  this  sort  of  inequality.  In  every 
case  in  which  boards  or  bodies  of  men  are 
vested  with  the  discretion  to  appoint  per- 
sons to  office  or  place  or  give  them  privi- 
leges not  enjoyed  by  the  body  of  the  people, 
there  Is  an  occasional  abuse  of  dlsoretlon, 
but  this  is  not  an  argument  against  the  pow- 
er. It  Is  merely  a manifestation  of  one  of 
the  infirmities  of  government  that  o an not 
be  remedied  or  cured.  If  there  are  a num- 
ber of  applicants  for  a place  or  privilege, 
and  all  cannot  be  satisfied,  one  or  more  of 
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the*  In  the  very  necessity  of  things  .uet  toe 
refused;  and  this,  everything:  else  toeing 
equal,  amounts  to  disor imlnation.  And  so 
in  the  granting  of  liquor  licenses,  except 
that  In  respect  of  these,  the  discrimination 
oannot  toe  so  pronounoed,  as  in  other  oases, 
beonuee  such  a lioense  is  not  a privilege  or 
right  that  any  citizen  may  demand  or  have  for 
the  ashing.  It  is  rather  in  the  nature  of  a 
favor  that  may  or  may  not  toe  granted  toy  those 
in  authority.  There  is  no  disagreement 
among  the  authorities  on  this  point,  henoe 
we  have  little  difficulty  in  reaohing  the 
oonolusion  that  the  argument  in  respect  to 
discrimination  and  favoritism  that  might 
toe  urged,  with  great  force  as  to  other  har ra- 
les employments  or  pursuits,  is  weakened 
when  it  is  attempted  to  toe  extended  to  a bust 
ness  that  has  always  toeen  the  subjeot  of 
police  regulation  and  is  generally  regarded 
as  a tolerable  evil.  This  idea  is  well 
illustrated  toy  the  fact  that  it  is  always 
competent  to  inquire  into  the  character 
of  the  applicant  for  license  to  retail 
liquor  and  to  refuse  license  if  his  repu- 
tation is  immoral  or  objeotlonaole.  And  so 
in  respect  to  the  locality  at  which  it  is 
proposed  to  conduct  the  business.  Here, a 
reasonable  discretion  may  toe  exeroised  and 
license  refused  if  it  would  not  be  proper 
to  have  a sAloon  at  the  proposed  olaoe. 

There  are  localities  in  every  town  in  which 
it  would  toe  offensive  to  the  common  sense 
of  all  good  people  to  have  saloons,  as,  for 
instanoe,  near  toy  or  adjacent  to  schools  or 
churohes  or  in  residence  neighborhoods;  and 
boards  in  the  exercise  of  a discretion  may 
refuse  to  license  a grog shoo  next  door  to  a 
school-house,  in  front  of  a church,  or  in 
the  oenter  or  a street  set  a?art  for  resi- 
dential purposes.  Following  out  this 
theory,  jje  see  no  reason  why  this  discretion 
may  not  be  e.  tended  to  numbers  as  well  as  to 
persons  and  loos 1 1 1 1 e p . » » » * ■ 


In  the  oase  of  State  ex  r el.  Howie  v.  Oo  mon  Council 
of  City  of  Korthfield.  101  X.  w.  loc.  olt.  1^64,  the  Supreme 
Court  of  Minnesota  said: 

■*•••  It  is  contended  that  the  council 
has  no  right  arbitrarily  to  limit  the 
number  of  saloons  to  toe  lioensed;  that. 
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if  it  determines  to  grant  licenses  at 
all,  it  must  grant  them  to  all  appli- 
cants who  bring  theuselves  within  the 
provisions  of  the  law.  We  do  not  con- 
cur in  this  contention.  The  provisions 
of  the  charter  vest  in  the  oo non  coun- 
cil authority  to  regulate  and  oontrol 
the  sale  of  intoxicating  liquors  within 
the  city,  and  in  exercising  that  au- 
thority the  council  is  clothed  with  dis- 
cretionary powers,  the  exeroise  of  whioh 
oannot  be  controlled  by  the  courts.  The 
power  to  regulate  and  oontrol  includes 
the  power  to  do  all  that  is  deemed,  in 
the  judgment  of  the  oounoil.  for  the  best 
interests  of  the  municipality  and  its 
inhabitants.  It  neoeesarily  confers  the 
power  to  refuse  a license,  or  to  limit 
the  number  of  licenses  to  be  granted, 
when,  in  the  judgment  of  the  oounoil.  the 
welfare  of  the  city  suggests  suoh  action. 
••••"  lerry  v.  Oity  Oounoil,  25  Fao.  Reo. 
739. 


from  a careful  reading  of  the  above  authorities,  muni- 
cipal authorities  cannot  limit,  set  aside  or  enlarge  the 
general  laws  of  the  State  unless  such  power  to  do  so  can  be 
done  in  express  terms  or  necessary  implications.  The  power 
given  to  cities  to  regulate  and  oontrol  the  sale  of  intoxi- 
cating liquors  within" their  limits  would  not  be  such  a power 
given  that  the  oltlea  of  the  fourth  olass  or  any  other  oity 
could  wholly  prohibit  or  suppress  the  sale  of  intoxicating 
liquors,  in  that  the  regulation  and  oontrol  of  the  sale  of 
intoxicating  liquors  would  contemplate  the  continuance  of 
the  subject-matter  in  existence. 

440+ 

It  is  evident  from  a reading  of  3 otion  35,  supra 
that  the  Legislature  intended  that  cities  nay  enaot  ordinances 
dealing  with  the  various  situations  presented  in  eaoh  oity. 

In  giving  effeot  to  the  power  thus  oonf erred,  the  interests 
of  the  municipal i ties  would  be  subserved  by  limiting  the 
number  of  places  where  intoxioating  liquors  may  be  sold, 
provided  however,  any  ordlnanoe  limiting  the  number  of  Places 
where  intoxloating  liqudr  may  be  sold  be  not  inconsistent 
with  the  provisions  of  the  Liquor  Oontrol  Act. 


coiioLUdic::. 


It  is  the  opinion  of  this  department  that  since  Seotlon 
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itfoq- 

25  of  the  Liquor  Control  Act  has  given  the  city  the  power  to 
lloenae  and  charge  for  lloenses  Issued  to  those  engaged  In 
business  of  the  manufacture,  wholesale  and  retell  of  Intoxi- 
cating liquors  within  its  limits,  fix  the  amount  to  he 
charged  for  lioenees  and  provide  for  the  collection  thereof, 
make  and  enforoe  ordinances  for  the  reflation  and  control 
of  the  sale  of  all  Intoxicating  liquors  within  their  limits, 
provide  for  oenaltlss  for  violation  of  suoh  ordinances,  we 
rule  that  any  city  \iny  enact  and  ordain  ordinances  regulat- 
ing and  controlling  the  sale  of  intoxicating  liquors  as  they 
deem  expedient  for  the  peace,  health  and  ;ood  order  of  the  in- 
habitants  thereof;  provided,  however,  that  suoh  ordinances 
be  not  unreasonable,  arbitrary  or  inoonlletent  with  the  nro- 
visions  of  the  Liquor  ContTol  Aot. 


rie  conclude  that  a city  may  limit  the  number  of  stores 
engaged  in  the  sale  of  intoxicating  liquor  by  ordinance  if 
such  ordinance  or  ordinaaoes  be  not  unreasonably  or  arbi- 
trarily enacted  with  a view  of  creating  a monopoly  in  one 
or  more  persons  or  wit  a view  of  prohibiting  rather  than 
reasonably  controlling  the  sale  of  intoxicating  llouors. 


Very  truly  yours, 


a?,rcyid: 


'JELL  0.  '3  TONI 

Assistant  Attorney-General. 


s\  , Jr. 

(Acting)  Attorney-General. 
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LJEDICINE:  STATE  BOARD  OF  HEALTH:  Applicant  not  entitled  to 

privilege  of  taking  medical 
examination  unless  he  is  able  to 
qualify  under  law  as  it  presently 
exists. 


November  IS,  1935 


State  board  of  Health  of  kls&ourl, 
Jefferson  City,  Missouri. 


Gentlemen: 


Attention:  1*  T.  koCuugh,  k.  D. , 

State  Health  Commissioner. 


acknowledge  receipt  of  your  letter  of  November  7, 
1935,  requesting  an  opinion  of  this  office,  which  Is  as 
follows: 

"The  board  has  referred  this  matter 
to  your  office  for  an  opinion: 

"It  seems  that  Amedeo  laaculta 
graduated  from  the  P*  and  3.  when  the 
word,  'heputable,'  was  left  out  of  the 
law.  He  slept  on  his  rights  relative 
to  asking  for  the  privilege  of  taking 
the  examination.  He  now  comes  in  and 
wants  to  take  the  examination,  and 
predicates  hie  rights  with  the  state- 
ment that  he  was  eligible  to  taka  the 
examination  when  he  graduated,  and 
should  not  be  denied  at  this  time. 

"The  Board  ask*  that  you  give  the;;  an 
opinion  whether  or  not  they  should  grant 
him  the  privilege  of  taking  the  examina- 
tion." 


At  the  diet  General  assembly  in  the  year  1901  an 
act  was  passed  regulating  the  practice  of  medicine  and 
surgery*  No  requirement  wee  made  as  to  the  kind  of  medloal 
collage  the  applicant  must  have  attended  to  permit  him  to 
take  the  examination.  At  the  44th  General  ..sseiubly  the  sot 
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was  amended  so  as  to  require  evidence  of  having  received  a 
diploma  from  some  "reputable"  medical  college. 

Laws  of  i..l8Bourl,  1907,  page  360,  states  In  part 

that 

"They  shall  also  furnish  satisfactory 
evidence  of  having  reoelved  a diploma 
from  some  reputable  medioal  college  • • •*" 

The  requirement  Is  set  out  in  the  Revised  Statutes 
of  Missouri,  1929,  In  the  following  language: 

"They  shall  furnish  satisfactory 
evidence  • • • of  having  received  a 
diploma  from  so.ie  reputable  medical 
collage  • • 

The  question  Is,  assuming  the  applicant  for  examina- 
tion could  have  qualified  under  the  act  as  passed  by  the 
41et  General  »seembly,  where  no  requirement  was  made  as  to 
the  production  of  evidence  of  having  received  a diploma  from 
a "reputable"  medical  college,  but  failed  to  as*  for  the 
privilege  of  taxing  the  examination,  can  be  now  come  in  and 
demand  that  his  rights  be  predicated  on  the  statute  a6  it 
existed  in  1901? 

In  the  case  of  wtuto  v.  iwtute  Board  of  cental 
iucaninere,  1 Ohio  iiisi  Frlus  (New  Jeries)  449,  reported  in 
Vol.  14  Ohio  decisions,  Vol.  11  Nisi  Friue  245,  1.  o.  £49, 
the  court  in  holding  that  a person  who  is  qualified  to  receive 
a license  or  oertifloate  under  a certain  statute  is  not 
entitled  to  a license  or  certificate  thereunder  upon,  an  appli- 
cation made  after  its  repeal,  acid: 

"Relator  had  no  inherent  or  Inalienable 
right,  and  such  is  not  claimed  for  him. 

His  right  or  privilege  was  one  created 
by  statute.  When  he  located  in  the 
state,  he,  together  with  others  under 
like  circumstances,  was  afforded  the 
privilege  under  the  provisions  of  the  act 
of  169? , to  apply  to  said  etate  board  of 
examiners  for  a certificate  to  practice 
dentistry,  and  by  complying  with  the  re- 
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quirements  therein  provided,  he  could 
obtain  such  certificate  without  ex- 
amination. lie  did  not  see  proper  to 
take  advantage  of  thla  privilege,  and 
made  no  application  until  after  the 
repeul  of  that  law.  In  April,  1902, 
the  legislature  saw  proper  to  raise  the 
stanuard  for  those  persons  applying  to 
practice  dentistry  in  the  state,  and 
so  amended  the  law  ns  to  require  an 
examination  for  all  persons  in.  relator’s 
class  before  they  could  receive  a 
certificate  of  registration  from  the 
state  board  of  examiners. 

"There  is  no  question  but  that  the  law- 
making  power  can  continue  to  raise  the 
standard  in  matters  of  this  kind  as' 
often  as  the  necessities  any  require. 

That  is  so  held  in  Jent  v.  ./eat  Virginia, 
129  U.  3.  114  (9  Sup.  Ct.  Hep.  231),  a 
leading  case,  end  one  that  has  been 
followed  by  the  courts  in  many  of  our 
states. 


"He  s imply  permitted  the  time  to  case 
within  which  he  could  have  perfected 
his  rights  under  said  act,  and  having 
done  so,  the  privilege  accorded  him 
under  that  act  was  taken  away  by  its 
repeal,  end  by  the  amended  act  another 
privilege,  with  additional  burdens, 
was  substituted. 

y opinion  is  that  relator  has  now 
no  vested  rights  under  said  not  of  1092, 
and  to  entitle  him  to  a certificate  of 
registration  he  must  tpply  in  accordance 
with  the  provisions  of.  the  amended  act 
of  1902." 
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Fruit  the  foregoing,  we  of  the  opinion  that 
Auedeo  . uecuitu , although  qualified  under  a former  statute 
to  take  the  examination,  having  failed  to  take  advantage 
of  the  privilege,  is  not  entitled  to  the  privilege  at  this 
tiito  unless  he  ie  able  to  qualify  under  the  law  as  it 
presently  exists. 


Respectfully  submitted. 


J.  R.  TAYLQu, 

assistant  attorney  General, 


APr ROVED: 


tt uHH  'a » iiui  Fi».  hI#  , jfr,  , 

(acting)  attorney  General, 


MWsHR 


IM..UE:r?S  - CO* .ON - cases  In  which  to  be  held  - necessity 

of  reference  by  physlolen. 


I? 
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S*  ?•  WcOaugh , M.  D. 

State  Health  Connies loner, 
Jefferson  City,  Missouri. 


Dear  Sir* 


A recueat  for  an  opinion  has  been  received  fror. 
you  under  date  of  October  £4 , 11  SC,  sueh  re  quart  b**lng  In  th 
following  tan**: 

“Under  the  date  of  July  £7,  1»S4  you  furnished 
to  Dr.  T.  HeOaugh,  a tote  health  coonlssloner,  an 
o inion  relative  to  'ooron ar*s  oases'*  1 nhoul  like 
et  this  tine  e su;  plenentary  opinion  In  regard  to 
coroner's  canes. 

If  u decth  certificate  la  algned  by  the  attend- 
ing physic! on  under  tho  conditions  outlined  In  the 
opinion  on  July  £7,  19S4,  ere  there  any  conditions 
under  whloh  n coroner  ran  compel  an  Inquest" 

- hat  death?  ere  to  be  referred  to  the  coroner 
for  an  lnqucet  by  nn  attending  phyaiclen  who  Is  quali- 
fied to  sign  h death  certificate" 

On  what  deaths  doea  a coroner  hold  an  Inquest?” 


I 

casks  ren  ccfomervd  m psaT  -nsrs 

;r;A~r 

K.  a.  Missouri,  10T»P,  ' notion  11600,  provides  In 
part  Mt  follows: 

“A  ooror.cr  shall  be  e conservator  of  the  peace 
throughout  hie  county,  and  shell  take  inquests  of 
violent  end  oasual  deaths  happening  In  the  ae'ne,  or 
.♦here  the  body  of  any  perron  oonlng  to  hie  death  rhall 
' be  dir  covered  in  his  county," 
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The  phr aae  "casual  deaths"  In  auoh  faction  apparently  naans 
"death  by  * * casualty",  for  the  latter  phrase  Is  uaed  In 
T*.  S.  >4o.,  1629,  eotlon  11612. 

It  will  be  observed  that  faction  116 does  not  make, 
and  lone  of  the  soot  lone  In  the  chapter  in  which  sucn  sec- 
tion la  found,  namely  Chapter  76,  entitled  "Inquests  and 
Coroners",  makes  the  holding  of  Inqueste  by  coronera  depend- 
ent upon  whether  e physic lan  as  In  attendance  on  the  deceased 
or  not.  Our  previous  opinion,  dated  July  27 , 1654,  related 
primarily  to  the  statutes  relating  to  the  signing  of  certifi- 
cated of  death.  In  that  opinion  we  advised  you  that  .actions 
V046  and  9047  of  ■«.  3.  Ho.,  1929,  relating  to  oertiflcates  of 

death  in  oases  where  there  Is  and  oases  where  there  la  not  an 

attending  physician,  respectively,  applied  to  mutually  exclu- 
sive situations,  and  we  cited  to  you  the  case  of  O'Donnell  v. 
tells,  322  Wo.  1170 , 21  o.  . (2d)  762  (1929).  It  night  appear 

on  the  face  of  these  two  statutes  and  in  the  light  of  our  op- 

inion and  this  decision  by  the  ouprecte  Court  of  Missouri  that 
no  inquests  are  to  ba  held  under  the  statute  in  cases  where 
an  attending  physician  sign  the  certificate  of  death,  because 
only  in  lection  9047,  providing  for  cases  In  vshieh  en  attend- 
ing phyalolan  doer  not  signs  the  certificate  of  death,  lathers 
cny  provision  for  reference  of  cuaea  to  coroners.  However,  as 
quoted  in  our  opinion  of  July  27,  1934,  the  care  of  O'Donnell 
v.  alia  contains  the  following  atetenent: 

"In  oases  calling  for  an  inquest  it  would  ba  the 
duty  of  the  attending  physician  to  notify  the 
coroner."  (21  S.».  (td)  765) 

furthermore  the  Court  in  that  case  aaya  that  the  duty  of  a 
coroner  to  sign  a certificate  of  death, in  eases  In  which  hla 
signing  f uch  e certificate  la  required  by  statute,  "la  inci- 
dental to  the  duties  of  a coroner  under  Chapter  4U  ideation* 
5916,  5957)  Pav.  3t.  1919,  whloh  provides  for  taking  inquests 
of  violent  and  casual  deaths."  (21  3.W.  (2d)  765).  Vh ere fora, 
even  though  the  statutes  provide  no  machinery  for  the  refer- 
ring to  a coroner  or  a case  in  which  an  attending  physician 
signs  the  certificate  of  death,  nevertheless  section  1160t», 
which  defines  the  duties  of  coroners  In  holding  inquests,  con- 
tains no  qualification,  say  ng  thnt  inquests  shall  only  be  held 
where  no  physician  uas  in  attendance,  and  in  our  opinion,  coron- 
ers should  hold  inquests  in  connection  tilth  the  deaths  described 
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in  action  11606,  whether  a physician  signs  the  certificate 
of  death  or  not. 


II 

r.uTt  of  nrr-iciA*  signim;  c&TiTiiac*T& 
rZ..lLA7H.  xo . atATK,  ?0  cqhon^r 

In  the  light  of  the  foregoing,  in  answer  to  your 
second  question,  although  no  statute  requires  the  physio len 
signing  the  certificate  of  death  to  refer  this  bettor  to  the 
ooroner,  in  Ties  of  the  language  of  the  ~upr«no  Court  of  Pia- 
sourl  above  quoted  fron  the  case  of  C’lxmnell  v.  ella,  we 
believe  that  physicians  signing  certificates  of  death,  in  whioh 
the  death  falls  within  one  of  the  classifications  of  -action 
11606,  should  refer  each  such  cans  to  the  coroner. 

III 

ca»;k. • fop  qQM>,*::RS>  i;j  ,u-:-;r>  OijiaRAi  r.T 

The  ana  -er  to  your  third  question  Is  contained  in 
our  answer  to  ycur  first  question,  set  out  under  1 above. 

However,  we  call  your  attention  to  H.  ii.  tfirsouri,  1»P»,  -ac- 
tion 11C34,  which  provides  in  part  as  follows: 

w ! anevor  any  known  person  shall  have  died  fron  any 
oauao  other  than  violenea  or  oesualty,  and  a certi- 
ficate of  the  enuae  of  death  la  neoeasery  for  tha 
burl cl  of  the  body  of  rueh  person,  the  coronar  shall, 
at  tha  request  of  the  relatives  or  friends  of  sueh 
person,  hold  e view  or  Inquest  on  the  body,  and  the 
person  asking  auch  request  shall  pay  all  coats,  feea 
and  expanses  of  such  Inquest  or  view,** 

This  aeotion  rallies  to  a special  situation,  la  inapplicable  to 
deaths  fro-  violence  or  casualty,  and  also  to  o«ses  In  which  an 
attending  phy  lcinn  has  signed  a proper  certificate  of  death. 

In  conclusion,  it  is  our  opinion  that  a coroner  can, 
and  la  under  duty  to,  hold  an  Inquest  whenever  such  coroner  has 
reasonable  cause  to  believo,  and  doea  believe,  that  a death  hea 
been  caused  by  violent  or  casual  naans,  or  where  the  body  of 
any  person  coning  to  his  death  shall  be  discovered  In  hla  county, 
and  also  in  eases  where  e certificate  of  death  la  necessary  and 
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is  requested  under  the  provision*  of  R.3«  Uieacurl,  1W2S , 
section  11034;  it  is  our  further  opinion  that  physicians 
signing  eertificstee  of  death  should  report  to  the  coroner 
ell  such  oesos  in  which  the  death  he#  In  their  opinion  been 
due  to  violence  or  casualty. 


Very  truly  yours, 


Edward  i«.  Miller 
Assistant  Attornay  General 


Approved : 


JOHN  W.  HOFFMAN,  Jr. 

(Acting)  Attorney  General 


VACANCY: 


Members  of  ooard  of  Aldermen  in  cities 
of  Fourth  Class.  


;r.  Holand  Kerrigan 
City  Clerk 

Conception  Junction,  Missouri 


Dear  Sir* 


e wish  to  acknowledge  receipt  of  your  letter 
In  which  you  state  as  follow?* 


"in  O’jr  recent  city  election  the  two 
candidates  who  were  placed  on  the 
official  ballot  for  alderman  of  the 
First  iard  refuse  to  qualify  for  the 
office,  ihe  alderman  who  la  now 
holding  the  office  also  refuser?  to 
continue  to  hold  It.  At  the  election 
the  name  of  H.  'terrlgan  wan  written 
In  and  received  one  vote.  Could 
air.  i«orrlgan  qualify  for  the  office 
or  will  It  be  necessary  for  us  to 
hold  smother  election  to  fill  the 
vacancy.'1 


Section  6094  devised  Statutes  isso  <rl  1929, 
provides  how  villages  may  became  cities  of  the  fourth 
class  thus: 

"All  towns  not  now  incorporated 
In  this  state  containing  less 
than  five  hundred  inhabitants, 
ar«  hereby  declared  to  be  vil- 
lages. Provided,  that  any 
village  In  this  state  now  or 
hereafter  having  -ore  than 
two  hundred  inhabitants 
may  by  majority  vote  of  the 
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qualified  electors  therein  elect  to 
become  a city  of  the  fourth  class 


The  last  national  census  shows  that  Conception 
Junction,  Missouri  had  a population  of  514,  and  to  be 
Incorporated.  e assume  that  Conception  Junction  elected 
to  become  a city  of  the  fourth  class. 

Section  6951  devised  Statutes  Missouri  1929,  sets 
out  the  terms  of  the  elective  officers  thus; 

"The  following  officers  shall  be 
elected  by  the  qualified  voters  of 
the  city,  and  shall  hold  office  for 
the  term  of  two  years  and  until  their 
successors  are  elected  and  qualified, 
to-wlt:  j.ayor,  marshal,  collector  and 
i,oard  of  aldermen,  and  the  board  of 
aldermen  may  provide  by  ordinance  that 
the  same  arson  may  be  elected  marshal 
and  collector,  at  the  same  election, 
and  hold  both  offices  and  the  board  of 
aldermen  may  provide  by  ordinance  for 
the  eleotlon  of  city  assessor,  city 
attorney,  city  clerk  and  street  com- 
missioner, who  shall  hold  their  res- 
pective offices  for  a term  of  two 
years  and  until  their  successor  shall 
be  elected  or  appointed  and  qualified." 


Under  the  above  provision  the  members  of  the  board 
of  aldermen  hold  office  for  the  term  of  two  years  and  until 
their  successors  are  elected  and  qualified. 

fectlon  6963  Kevlsed  Statutes  Missouri  1929,  pro- 
vides for  the  election  of  alderman  thus; 

" he  board  of  aldermen  shall,  by 
ordinance,  divide  the  city  into  not 
less  than  two  wards,  and  two  aider- 
men  shall  be  elected  from  each  ward 
by  the  qualified  voters  thereof,  at 
the  first  election  for  aldermen  in 
cities  adopting  the  provisions  of 
this  article.  At  such  election  for 
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aldermen,  the  person  receivin  the 
highest  number  of  votes  in  each  ward 
shall  hold  1 ie  office  for  two  years, 
and  the  person  receivin  the  next 
highest  number  of  votes  shall  hold 
his  office  for  one  year;  but  there- 
after each  ward  shall  elect  annually 
one  alderman,  who  shall  hold  his 
office  for  two  years," 


Section  5,  Article  XIV  of  the  Constitution  of 
•Missouri,  provides  as  follows* 

"In  the  absence  of  any  contrary 
provision,  all  officers  now  or 
hereafter  elected  or  appointed, 
subject  to  the  richt  of  resigna- 
tion, shall  hold  office  during 
their  official  terms,  and  until 
their  successors  shall  be  duly 
elected  or  appointed  and  qualified," 


You  state  that  two  candidates  refused  to  qualify 
for  the  office  of  alderman.  Our  court  has  held  that 
such  a situation  does  not  create  a vacancy  in  office;  that 
the  incumbent  is  entitled  to  hold  office  until  a successor 
is  elected  or  appointed  and  qualified. 

In  the  case  of  State  v,  iirown  274  S.  rf.  965,  1,  c, 
967,  the  court  said* 

"fhe  law  1 8 veil  settled  that,  where 
a public  officer  is  elected  or  appointed 
to  hold  office  for  a definite  period, 
and  until  his  successor  is  appointed 
or  elected  and  qualified,  failure  to 
appoint  or  elect  a successor  at  the  end 
of  such  period  does  not  work  a vacancy, 

State  ex  rel.  Luck,  lo  Jo,  333;  .*  tate 
ex  rel.  Stevenson  v.  Smith  87  -**o.  158, 

It  follows  that  the  Incumbent  properly 
holds  until  his  successor  is  elected 
or  appointed  and  qualified,  and  it  Is 
then  only  that  his  term  expires.  State 
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ex  rel.  hoblnson  v.  Thompson,  38  ilo. 
lf>2;  State  ox  ral  v.  ftaneon,  73  Mo.  78. 

The  lav  under  which  appellants  were 
appointed  fixed  their  terras  of  office 
at  one  year,  and  contemplated  that  at 
the  end  of  that  time  now  appointments 
would  be  made.  out,  nine®  the 
appointing  power  miyht  not  be  promptly 
exercised,  to  prevent  a vacancy  the  law 
provided  for  the  incumbents  to  hold  over 
until  their  successors  were  appointed 
and  qualified.  This  Is  a wise  rule  as 
applied  to  public  officers,  for  thereby 
the  public  Is  protected  from  possible 
evils  naturally  attendant  upon  a 
situation  wherein  neglect  and  waste 
ml yJht  result.  This  contingency,  as 
contemplated  by  the  law,  enters  Into 
every  such  appointment,  and  It  must 
be  concluded  that  t.he  time  an  Incumbent 
holds  over  the  deal  nated  period  is 
as  much  a part  of  his  terra  of  office  as 
that  which  precedes  the  date  when  the 
new  appointment  should  be  made.  The 
authorities  are  uniform  on  this  rule, 
and  we  think  there  can  be  no  question 
about  It." 


Thus  we  see  that  the  present  Incumbent  would  be 
entitled  to  hold  office  until  his  successor  had  been  duly 
elected  and  qualified.  However,  you  state  that  an 
alderman  now  holding  the  office  refuses  to  continue  to 
hold  it  and  In  such  Instance  a vacancy  would  clearly  exist. 

You  Inquire  as  to  whether  the  name  ft.  .errlsran, 
whose  name  was  written  In  and  received  one  vote,  could 
quality  for  office  In  the  place  of  two  candidates  who 
received  the  hi  host  number  of  votes  but  did  not  qualify. 

In  an  opinion  rendered  by  this  department  addressed 
to  Leo  Polltte,  Prosecuting  Attorney,  a copy  of  which  we 
are  inclosing,  a similar  question  was  raised  and  we  ruled 
as  follows: 

" «e  fall  to  find  any  provision  In  the 
statutes  allowing  those  persons  receiving 
the  next  hi  hest  vote  to  quality  as 
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officers  in  e itles  of  the  Fourth 
Class,  as  suggested  In  your  tetter." 


faction  697 S Revised  Statutes  Missouri  1929 
provides  as  follows* 

"If  a vacancy  occur  In  aiiy  elective 
office,  the  mayor  or  the  person 
exercJsin  the  duties  of  the  mayor 
shall  cause  a special  election  to 
be  held  to  fill  such  vacancy,  giving 
at  least  ten  days*  notice  thereof  by 
publication  In  some  nevrapaper  pub- 
lished In  the  oit^, , or  at  least  twenty 
handbills  posted  up  at  as  many  public 
places  within  the  city:  Provided, 
that  * an  any  such  vacancy  occurs 
w’thln  six  months  of  a general  municipal 
election,  no  election  shall  be  called 
to  fill  such  vacancy,  but  the  :ama  shall 
be  fills  d ny  the  mayor  or  the  person 
exercising  tha  duties  of  the  mayor  by 
appolhtment : provided  further,  that  any 
vacancy  in  the  office  of  alderman  which 
may  occur  within  said  six  months  ^re- 
cedin' a general  municipal  election 
shall  be  filled  In  such  manner  as  may 
be  prescribed  by  ordinance.  If  a 
vacancy  occur  in  any  office  not  cleotlve, 
the  mayor  shall  appoint  a suitable  person 
to  discharge  the  duties  of  such  office 
until  the  first  regular  meeting  of  the 
board  of  aldermen,  thereafter,  at  which 
time  such  vacancy  shall  be  permanently 
filled." 


l rom  the  foregoin  , we  are  of  the  opinion  that 
under  the  circumstances  should  the  prosent  incumbent 
resign  or  refuse  to  hold  over  until  his  successor  Is 
elected  or  qualified,  then  a vacancy  exists  and  should 
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be  filled  in  accordance  with  the  provisions  of  Section 
6973  Revised  Statutes  Missouri  1929. 


respectfully  submitted. 


J.  S.  TAYLOR 

Assistant  Attorney  General 


At  PR  OV 


Wjy  cirifTfrm — 

Attorney  General. 
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HATE  BOARD  OF  OPTOMETRY*  Board  But  aloet  a proaidant  In  July  In  aaoh  year,  and 

failure  thereof  mini  that  the  pro  aidant  and  see  rotary 
hold  at  tho  pleaaure  of  the  hoard,  and  nay  be  ramrod 
at  any  tim* 


'Aa  a amber  of  tho  Mlnouri  dttte  Board  of  Optan 
otry,  X ooald  like  to  hare  your  opinion  on  ‘.he  foW 
lowing  question,  according  to  ieetlea  l>4y8  of  tho 
Haviaod  Statutes  of  Miooouri  of  1929,  ahleh  aota 
out  that  tho  nowhere  of  the  board  ahall  annually 
1m  the  aonth  of  Atly  neat  and  arganlee  by  o looting 
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practicing  optometrists  or  the  at  to*  • • 
oho  shall  oonstltuto  the  stats  board  of  op- 
tows try*  • • • • The  members  of  the  stats 
board  ox'  optometry,  bsforo  entering  upon  the 
discharge  of  their  duties,  shall  nake  wo*  file 
with  the  secretary  of  state , the  constitutional 
oath  of  office*  The  members  of  said  board  shall 
within  thirty  (30)  days  after  appointment,  and  an- 
nually thereafter  in  the  month  of  July,  meet  and 
organise  by  electing  a president  from  among  the 
■embers  thereof,  end  a secretary  d»  shall  also 
be  the  treasurer  of  said  board,  who  shall  not  bo  a 
weaker  of  said  hoard,  but  who  shall  *ba  a reputable 
practicing  optometrist* ’ " 

Article  14,  Section  6,  of  the  Missouri  Constitution  pertains 
to  the  constitutional  oath  of  offiec,  and  in  part  provides  as  follows! 

"All  offioers,  both  eivil  and  military,  under  the 
authority  of  this  State,  shall,  before  entering  on 
the  duties  of  their  respective  of  Hoes,  take  and 
subscribe  an  oath,  or  affirmation,  to  support  the 
Constitut  ion  of  the  United  States  end  of  this  State, 
and  to  demean  thoaselves  faithfully  In  offioe*" 

Therefore,  a person  appointed  to  membership  of  the  State 
Board  of  Optometry,  before  he  oan  enter  upon  the  discharge  of  his  duties 
as  a amber  oust  subscribe  to  the  constitutional  oath,  slileh  provides  that 
said  person  will  support  the  constitution  and  Inns  of  the  state,  and  faith- 
fully denser,  himself  in  of  floe. 

Section  l>d9& fSupra,  wakes  it  mndatory  and  part  of  the  duties 
of  the  member*  of  the  board  to  meet  annually,  in  fuly,  and  elect  a presi- 
dent and  secretary*  Therefore,  if  the  beard  westers  do  net  eleot  a 
president  and  secretary  at  the  tine  prescribed  by  statute,  suoh  would  be 
derelict  in  the  perfonnanoe  of  their  duty,  as  veil  as  violate  their  oath 
of  off  lee#  Ucaoe  we  do  not  perceive  the  members  m uli  Ml  or  neglect 

to  oosply  with  test  ten  l>sp6,  supra* 


negleot  to  00^7  the  statute  relaVvw  tr  elertit^  1 
tie  July  mnetinc,  and  you  deelr  to  <is*r“  «*•*  the  effect 
have  upon  the  incumbent  (present  president). 


ad#ht  fail  or 
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**o  do  not  likJ  any  «t<  tuto  or  case  doeiiod  In  oor  court* 
yiu^h  oovere  tho  particular  question*  Uowovor*  wo  do  find  ft  eaoo  ctleb, 
by  mbgrf  veuld  apply*  do  rofor  to  Btato  ax  rol*  If*  t*  tieoeo  ot  al* 
177  •■•»*  3cO»  Hot©  tie  languago  of  tho  Soprano  court  on  bane  In  said 
«m»»  PP.  37>J7B« 

•Xho  law  lo  firaly  oottlod  In  this  St' to  that  aa  «nR1» 
oar  A*  hao  sorred  hio  fall  tom*  hold*  tboroaftor  a*  a 
nor*  loom  tonone  until  hio  ouooaooor  io  appointed  or 
until  tho  appointing  pooar  dboooec  to  ranoao  hin*  (otate 
on  rol*  olthcro  ▼*  dtoceotr ,«t*  99  «*•  361*) 

"In  tint  eaoo*  it  mo  mproooly  hold  tint  •whore  tho 
toon  of  offioo  of  tho  hnohn*  hao  oqpl  i o.i » and  whore 
ho  io  ol  yly  holding  oxer  at  tho  pleasure  of  tho  onw 
tivo,  • • o tho  f nor  of  roooml  io  incident  to  tho 
pooar  of  appointmnt*  without  oaooo  ahem*  or  not  loo 
givon  ar  hearing  had*  (Bo  porta  Banaon*  13  Pot*  QO) 
laid  t*  wccxennoalth*  J3  & a*  St*  470 1 Hannan  ▼*  Parry* 

94  10a*  S£3*  ostd  oaa*  oit*  )•*•** 

By  wivtuo  of  tho  above  eaoo  It  lo  our  opinion  that  if  tho 
eard  should  fkil  to  alaet  a prooidont  at  tho  tin**  a*  provided  by  See* 
134*0*  oupon*  tbo  proaont  pro* lUoet  would  hold  tho  offioo  aa  prooldont  at 
tha  ploaour©  of  tin  Doard*  and  oaid  hoard  would  have  tho  pooar  to  roaovo 
hin  act  any  tino  it  so  ieoSred* 

neaavwr*  ao  hsroinbofor*  otatod*  an  do  not  bellows  that  thio 

eontingseoy  will  arioo*  booauao  tho  Board  auot  do  its  duty  accord  in.  to 
their  oath  oi  offioo* 


Yours  vary  truly* 


MfMVBi 


L*  flomtootel 


rr®nrarar^ 


ju/ld 
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Undar  Sec.  11543  it  is  the  duty  of  the 
Rer.order  of  Deeds  to  record  deeds  which 
shall  be  proved  or  acknowledged  accord- 
ing to  law. 

RECORDER  OF  DEEDS : 


r*1 

July  26,  1935. 


FI  LED 


kr«  Lemuel  i.eed, 
Recorder  of  DeeAs, 
Marshall,  Missouri. 


Dear  -lr: 


This  depart. uent  is  in  receipt  of  your  letter 
of  July  19th  wherein  you  request  en  opinion  regarding 
^action  11543,  h.  o.  Lo«  1929.  four  complete  inquiry 
is  as  follows: 


"I  will  appreciate  it  if  your 
office  will  give  i&e  so  _e  info rus- 
tion  on  the  following  matter: 

Hare  I any  right  to  accept  and 
record  in  my  office,  contracts, 
papers  end  writings  affecting  or 
concerning  real  estate  vhich  have 
not  been  acknowledged'’  If  I do 
not  have  any  right  to  record  such 
papers  «tiloh  have  not  been 
acknowledged,  should  I record  then 
if  they  do  not  effect  or  concern 
real  estate. 

Section  11543,  Revised  statutes  of 
Missouri  for  1929,  stye: 

"•It  shall  be  tha  duty  of  the 
recorders  to  record:  First,  all 
deeds,  ..orttages,  conveyances, 
deode  of  trust,  bonds,  covenants, 
defeasances,  or  other  instruments 
of  writing,  of  or  concerning  any 
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lands  and  tenements,  or  goods  and 
chattels,  which  shall  ba  proved  or 
acknowledge-.]  according  to  law,  and 
authorised  to  be  recorded  In  their 
offices. * 

"This  section  does  not  say  that  I 
shall  not  record  papers  which  have 
not  been  proved  or  acknowledged  ac- 
cording to  law.  1 do  not  rant  to 
record  any  paper  if  I have  no  right 
to  do  so,  and  will  appreciate  it  if 
your  office  can  advise  .~e  in  this 
matter." 


section  1154w , referred  to  in  your  letter,  in  its 
entirety  is  as  follows: 

"It  i hall  be  the  duty  of  recorders 
to  record:  first,  all  deeds,  mort- 
gages , conveyances,  deeds  of  trust, 
bonds,  covenants,  defeasances,  or 
other  ins tr undents  of  writing,  of  or 
concerning  any  lands  and  tenements, 
or  goods  and  chattels,  which  shall 
be  proved  or  acknowledged  recording 
to  law.  and  authorized  to  be  recorded 
in  their  offices;  second,  all  papers 
and  documents  found  in  their  respec- 
tive offices,  of  and  concerning  lands 
and  tenenente,  or  goods  and  chattels, 
and  which  were  received  from  the 
Spanish  and  French  authorities  at  the 
change  of  government;  third,  all 
marriage  contracts  end  certificates 
of  marriage;  fourth,  all  commissions 
sr.d  ofriciai  bonds  recuired  by  law  to 
be  recorded  in  their  offices;  fifth, 
all  written  statements  furnished  to 
him  for  record,  chorine  the  sex  and 
date  of  birth  of  any  child  or  children, 
the  name,  business  and  residence  of  the 
father,  and  maiden  name  of  the  mother 
of  such  child  or  ohlldrea." 
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as  your  request  refers  only  to  the  first  division 
of  this  section,  the  authorities  heroin  referred  to  will  be 
confined  to  the  same. 

section  3059,  R.  3.  ko.  1929,  relates  further  to  the 
recording  of  deeds  end  other  Instruments  which  affect  the 
title  to  real  estate,  end  Is  aa  follows! 

"very  instrument  in  writing  that  conveys 
any  real  estate,  or  whereby  any  real 
estate  may  be  affected,  In  law  or  equity, 
proved  or  ueanowledged  and  oertlfled  In 
the  manner  hereinbefore  prescribed, 
shall  be  recorded  In  the  offloe  of  the 
recorder  of  the  county  In  which  such 
real  estate  Is  situated.” 


One  of  the  early  decisions  relating  to  this  question 
is  the  case  of  Stevens  v.  Hampton  et  al. , 46  tie.  1.  c.  407, 
wherein  the  court  said: 


"The  want  of  a proper  ecknowle decent  does 
not,  however,  invalidate  the  deed,  but 
only  goes  to  the  effect  of  the  record. 

If  not  acknowledged  or  proved,  ite  record 
is  not  provided  for  by  law,  end  the  fact 
that  it  may  be  copied  upon  the  book  of 
records  will  not  operate  as  constructive 
notice  to  subsequent  purchasers. 

(Duseaume  v.  Burnett,  5 Iowa,  95;  Leasee 
of  Schultz  v.  t oora , 1 LeLean,  520; 

Barney  v.  Sutton,  £ latte,  31;  Bastings 
v.  Vaughan,  5 Cal.  315;  Fries  v,  Jtc- 
ikmflld,  2 id.  403;  Johns  v.  Scott,  5 Md. 
81.)  The  deed,  however,  la  teed  as 
between  the  parties,  and  should  pravail 
against  subsequent  deeds  to  those  who 
had  actual  notloe  of  Its  existence. 
(Dussaume  v.  Burnett,  supra;  Caldwell 
v.  Head,  17  Ho.  561;  Corby  v.  Konkin, 

11  Lo.  647.) 


"In  view,  then,  of  tho  acknowledgment 
aa  effecting  the  right  of  record  and 
the  question  of  constructive  notloe. 
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the  following  would  seem  to  be 
a reasonable  rule;  thet  when  the 
recorded  Instrument  shows  upon  Its 
faoe  that  the  acknowledgment  was 
taken  by  a party,  or  party  in 
interest,  it  is  i^;aoperly  recorded, 
and  Is  no  constructive  notice;  but 
when  it  is  fair  upon  its  face  it  is 
the  duty  of  the  register  to  receive 
and  record  it,  and  its  record 
operates  as  notice  notwithstanding 
there  may  be  sous  hidden  defect." 


The  rule  laid  down  in  the  case  quoted  supra  has  been 
followed  by  later  cases,  enlarged  and  further  explained. 

In  the  case  of  umueman  v«  Linton,  279  ko.  1.  c. 

453,  the  court  said: 


"In  Stevens  v.  Hampton,  46  Lo.  1.  c. 
408,  Judge  Bliss,  thus  ststss  the 
rule;  'In  view,  then,  of  the  ac- 
knowledgment as  affecting  the  right 
of  record  and  the  question  of  con- 
structive notice,  the  following  would 
seem  to  be  a reasonable  rule;  that 
when  the  recorded  instrument  shows 
upon  its  faos  that  the  acknowledgment 
was  taken  by  a party,  or  party  In 
interest,  it  is  improperly  recorded, 
and  la  no  constructive  notioe;  but 
■heq  it  le  fa  lr  UL*on  its  face  it 
the  auTy  ->f  the  register  to  receive 
: d record  LC.~"c.nd  ftiy  record  ou~~ 

ert  
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"To  like  effect  the  rule  is  stated 
in  1 Cyc.  p.  530,  wherost  It  is  said: 
'But  where  en  instrument  bearing  s 
certificate  of  acknowledgment  or 

{roof  which  is  regul'  r upon  its  face 
s presented  to  the  recording  offloe, 
it  becomes  hie  duty  to  record  it,  and 
the  record  thereof  will  operate  as 
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constructive  notice,  not  withstand* 
in£  there  be  a bidden  defect  in  the 
ecKnov.ledejnent. ' The  cases  bearing 
upon  the  rule  are  collated  by  the 
learned  author,  and  among  thee,  is 
Stevens  v.  hasp ton,  46  uo.  404, 
supra.  In  1 C.  J«  773,  the  esine 
rule  is  announced,  end  e further 
collation  of  authorities  Given. 

'The  rule  Ir  « sensible  one.  The 
reoorder  of  deeds  cannot  hold  inquiry 
ss  to  defaets  not  apparent  upon  the 
faee  of  the  instrument.  It  follows 
that  the  recording  of  the  deed  of 
trust  fron  Kirby  and  wife  to  Taylor 
was  notice  to  the  world.  The  conten- 
tion of  appellant  must  be  ruled  against 
him.  lie  not  only  bought  with  notice 
of  the  prior  deed  of  trust,  but  he 
bought  after  the  forecloture  of  uirby's 
interest,  and  efter  the  sale  to  plain* 
tiffs  herein,  and  after  plaintiff 'e 
deed  was  of  reeord.  lie  woe  not  a pur* 
chaser  without  notice,  nor  wee  the 
trustee  from  whoa  he  bought." 


The  court  further  disc  usees  this  question  tvore  pointedly 
in  the  case  of  .tllllarx  ▼.  but terf laid,  ICC  Up.  1.  c.  184: 

"There  is  but  one  vital  proposition 
involved  in  this  oause,  presented 
for  our  consideration.  That  Is  this: 

•as  the  record  of  the  deed  from 
Dohlcce  and  wife  to  aolfenden, 
embracing  the  land  in  dispute, 
admissible  in  evidence  in  this  cause 
for  the  purpoee  of  fixing  constructive 
notice  upon  plaintiff  of  the  sals  of 
the  land  prior  to  his  (plaintiff *s) 
purchase? 

“The  record  of  this  deed,  as  offered 
in  evldenee,  does  not  show  any 
certificate  of  teknovledgr^ent  by 
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Henry  Bohlcke,  the  grantor  In  said 
deed.  Under  the  statute,  it  must 
he  conceded  thet  this  deed  wee  not 
entitled  to  be  recorded,  by  reason 
of  the  ubeence  of  such  acknowledg- 
Lent • (>  cc • 24l8|  K.  «.  1689.) 

”It  follows  from  this.  If  the 
general  rule  Is  ppllcable  to  this 
deed,  that  in  the  absence  of  the 
certificate  of  acknowledgment 
recu  red  by  the  statute,  It  hod 
no  place  upon  the  lrnd  records  of 
Stoddard  county,  and  if  improperly 
recorded,  would  not  impart  construc- 
tive notice  to  a subsequent  purchaser 
In  good  faith,  for  a valuable  con- 
sideration. (Sees.  ?419  snd  2420, 

H.  S.  1889;  Bishop  v.  Schneider, 

46  ko.  472;  Terrell  v.  ^uidrew  Co., 

44  Lo.  309.}" 


ClI.CLUclOB 


iron,  the  above  decisions  aad  In  the  light  of  the  word- 
ing of  the  statute  itself,  we  are  of  the  opinion  that  v'hen  a 
deed  is  presented  for  record  and  it  bears  no  acknowledgment 
or  there  Is  a patent  defect  in  the  acknowledgment,  then  it  le 
your  duty  not  to  record  the  same,  but  if  the  deed,  uortgage, 
etc.,  appears  regular  on  Its  faee,  then  It  will  be  proper  to 
record  the  same.  You  should  not  record  any  instrument,  paper, 
or  writing  which  does  not  cools  within  the  purview  of  faction 
11343,  quoted  supra,  regardless  of  the  fact  th«t  real  estate 
may  not  be  involved. 


Tours  very  truly, 


-vPlhOV’kD: 


OLLlViJi  «.  UGLkN, 

. ssietant  attorney  General. 


i:wr  amroi  at; 

Attorney  General . 
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INSURANCE  - Amount  of  reserve  of  mutual  fire  insuranc  > com- 
panies required. 


\ 


January  2,  1935* 


Honorable  T.  C.  Mitcholl,  Jr* 
Assistant  Actuary 
Insurance  Department 
Jefferson  City,  Missouri 


Dear  ;ir : 


We  have  your  request  of  December  14, 
1954  for  an  opinion,  which  request  is  as  follows: 

"In  Mr,  Polltte's  request,  it 
appears  that  he  limits  his  re* 
quest  for  an  opinion  regarding 
foreign  mutual  fire  insurance 
* companies*  Are  we  correct  in 

assuming  that  the  opinion  ren- 
dered was  intended  to  apply  to 
domestic  mutual  fire  companies  as 
well  as  foreign  mutual  fire  com- 
panies? 

"Will  you  please  also  inform  us 
whether  or  not,  in  approving  a 
non- asses a able  form  for  mutual 
fire  companies,  any  requirement 
should  be  made  as  to  the  amount 
of  surplus  whloh  the  comnany  must 
have? 

"Further,  could  a nor- as sea sable 
form  of  policy  be  is  mi  ed  at  onee 
by  a mutual  company  organizing, 
either  by  means  of  applications 
for  policies,  ne  provided  in 
Section  5808,  or  by  means  of  the 
guarantee  fund  ns  stated  in  this 
Section?" 


#2  - Honorable  T.  C*  Mitchell,  Jr 


We  a hall  treat  the  paragraphs  of  your  let- 
ter separately  and  answer  the-n  In  the  order  in  which 
they  appear  in  your  letter* 

You  are  correct  in  assuming  that  the  opinion 
referred  to  rendered  by  this  office  to  Leo  A*  Politte, 
prosecuting  Attorney  of  'Y»anklin  County  under  date  of 
November  9,  1954  applies  to  both  forei&i  and  done  a tic 
mutual  fire  insurance  companies*  That  opinion  was  a 
construction  of  Article  VI  of  Chapter  57*  R*  5*  Ho* 
1929* 


Relative  to  your  second  request  as  to  whether 
or  not  there  is  any  requirement  made  as  to  the  amount  of 
surplus  whloh  a mutual  fire  Insurance  oomoany  must  have* 
wo  are  unable  to  answer  your  inquiry  specifically,  since 
both  Artiole  VI  and  *rtiele  VII  of  Chanter  57*  R*  S* 

Mo*  1929  apply  to  such  mutual  insurance*  >e  assume 
that  insurance  companies  are  admitted  under  either 
Artiole  VI  or  Article  VII,  and  that  your  reoords  speci- 
fy under  whioh  Article  the  mutual  insurance  company  la 
ackiltted  to  do  business  in  this  state*  If  you  care  to 
submit  a specific  example  or  statement  of  facts*  at  the 
first  opportunity  I shall  be  glad  to  go  into  that  in 
detail* 


With  reference  to  the  third  inquiry  aa  to 
whether  or  not  a newly  licensed  mutual  company  can  be- 
gin to  Issue  non-ass  ess  able  policies  from  the  beginning, 
this  again  depends  upon  whloh  Artiole  the  company  was 
authorized  to  do  business  under*  Artiole  VI*  Chapter 
5796  provides! 

" e*  any  mutual  company  upon  a 
majority  wote  of  its  members 
present  at  an  annual  meeting* 
or  at  any  special  meeting  called 
for  that  purpose  after  one  week's 
notice  by  advertisement  in  one  or 
more  newspaper  a * may  charge  and 
receive  for  the  mutual  benefit 
of  all  its  policyholders  cash  in 
payment  of  premiums  on  such  of 
its  policies  as  shall  be*  by  s 
majority  vote  of  such  meeting* 
determined  upon*" 


#3  - Honorable  T,  C,  Mitchell,  Jr, 


Thus,  fro®  the  above  statute,  it  appears  that 
before  a mutual  company  oan  issue  nn  all-cash  premium 
policy  under  Article  VI,  it  must  have  been  In  existence 
prior  to  the  issuance  of  such  policy  and  therefore  can- 
not Issue  all-eash  premium  policies  from  the  very  begin- 
ning,:' ©ct  Ion  5808,  referred  to  in  your  letter,  we  believe 
is  limited  to  the  method  of  beginning  a mutual  fire  in- 
surance company  and  is  not  any  authority  for  Issuing  an 
oll-oash  premium  policy,  Under  Article  VII,  an  nll-oaah 
premium  mutual  policy  may  be  issued  under  and  by  virtue 
of  the  terms  of  .section  5848,  ft,  S,  Mo,  1820,  provided 
the  company,  upon  organising,  has  a contributing  surplus 
of  at  least  v!00,000. 


Yours  very  truly. 


FRANKLIN  E.  REAGAN 

Assistant  Attorney  General 


APPROVED* 


RAP  MoKroWIgK 

Attorney  General 
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TAXATION  & HEV £NU C : Senate  Bill  94  exclusive  law  for  enforcing 

delinquent  state  and  county  taxes  and  taxes 
of  cities  of  third  : nd  fourth  claps. 


January  lb,  193b. 


Hon.  H-'-rry  Mitchell 
City  Collector 
Anderson,  Missouri 


Dear  wr.  Mitchell: 

Acknowledgment  Is  herewith  mace  of  your  recent  request 
for  an  opinion  of  this  office,  a part  of  which  reads  as  follows: 

“The  question  with  us  is,  shall  the  collectors 
of  tne  counties  and  of  cities  of  the  4th  class 
bring  sale  procedure  under  Senate  Bill  Mo.  £4 
as  shown  on  page  42b  and  following  pages  of  1933 
session  acts,  or  do  we  collectors  h ve  the  choioe 
of  bringing  suit  as  outlined  in  House  bill  So. 

44  on  page  46b  of  1933  session  acts,  similar  to 
tne  old  method  of  bringing  suit  through  the 
Circuit  Court  ana  selling  by  sheriff  sale. 

Please  advise  me  If  we  have  our  choice  or  do  we 
have  to  muxe  the  sale  according  to  Senate  Bill 
No.  94. • • • • • 

on  Am. u 8 1 B,  1933,  shortly  after  the  effective  date  of 
Sen- te  Bill  *4,  page  42b  et  seq.  Laws  of  Missouri  1933,  this 
office  issued  its  opinion  to  the  State  Tax  Commission  holding 
that  House  BUI  44,  page  46b,  Laws  of  Missouri  1933,  was  effective, 
insofar  as  It  purported  to  autnorlze  the  institution  of  suits, 
only  until  the  24th  of  July,  1933,  the  effective  date  of  senate 
Bill  94,  and  th'.t  thereafter  Senate  Bill  94  provided  the  one 
and  only  aethod  by  which  the  payment  of  delinquent  taxes  could 
be  enforced  In  this  State. 

On  Decemoer  22,  1934,  the  Supreme  Court  passed  upon 
this  very  problem.  In  the  o:se  of  State  ex  rel.  Karoe  vs.  Bader, 
et  al.,  not  yet  reported,  tne  court  held  that  House  Bill  44  was 
but  a temporary  measure  ef  only  until  the  date  th^t^enate 

bill  94  became  the  law.  in  ti.ls  opinion  Judge  Lee  jy  speaking 
for  the  Court  etateo: 
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"There  ia«  nothin#  in  House  dill  #44  in  the  nature 
of  ne»  legislation.  Its  sole  object  was  to  amend 
section  99t>3  (the  effeotlve  la*  at  the  tl&.e  House 
bill  #44  vas  introduced)  insofar  as  it  related  to 
b&CK  tax  attorneys  in  counties  of  a designated 
population.  It  seems  obvious,  and  *e  hold  that  the 
nominal  reenactment  of  section  9953  by  house  Bill 
,44  sas  not  intended  to,  nor  did  it  have  the  effect 
of  lmplleuly  repealing  or  otherwise  disturbing  the 
Jones-uunger  act.  Re  think  that  by  attecnlng  an 
emergency  clause  to  House  bill  #44,  the  Legislature 
intended  that  it  should  be  operative  only  until  such 
time  as  Senate  dill  #94  towk  effect.  Tne  latter 
aeasure  not  having  received  executive  approval  at 
tne  time  the  former  «&e  paeseu.  but  we  oust  hold 
bao,  at  the  parties  tacitly  concede,  the  emergency 
clause  just  mentioned  because  invalid  on  its  face 
an,  therefore,  wholly  ineffectual  to  make  House 
Bill  #44  operative  upon  being  signed  by  the  Governor, 
and  so  upon  the  happening  of  the  lat  er  event  House 
bill  #44  became  nugatory,  and  as  if  never  passed, 
fils  ruling  Is  in  harmony  with  controlling  canons 
of  construction,  and,  as  we  believe,  cauees  the 
true  legislative  intent  to  speak. " 

C JHCLUblOM . 

It  therefore  conclusively  appears  th<  t Senate  Bill  94 
now  prescribes  the  one  and  only  method  by  which  delinquent  taxes 
for  the  State  and  county  and  for  cities  of  tht  third  and  fourth 
classes  can  be  collected  at  this  time. 


Respectfully  submitted, 


A.  PROVED: 


HARRY  G.  VALTRKR,  Jr., 

Assistant  Attorney  General 


HOY  MOKITTR1CK, 
Attorney  neneral. 
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LICENSES:  thin  county  courts  may  impose  a license  tax  on 

roller  rinks  or  skating  rinks. 


(r 


June  36,  1&35. 
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Mr.  Cortland  Minor 

Clerk,  Randolph  County  Court 

Huntsville,  Missouri 


Dear  sir: 

This  Department  wishes  to  acknowledge  your  rerue6t  for 
an  o lnion  wherein  you  state  ae  follows: 

"Is  there  any  authority  where  County 
Courts  can  place  a license  on  skating 
rinks  outside  of  city  Halts." 

Lection  14327  R.  ff.  Missouri  1929,  provides: 

"The  county  court  of  every  oounty  in 
this  state  having  a population  of  fifty 
thou  *nd  inhabitants  or  more,  and  lying 
adjacent  to  oltles  th.  t now  have  or  that 
nay  hereafter  Lrve  a population  of  three 
huii  .red  thousand  lnnablants  or  more,  ana 
the  oounty  court  of  all  counties  which 
now  n ve  or  which  ^ay  hereafter  have  a 
population  of  not  less  than  one  hundred 
fifty  thousand  inhabitants  and  nor  more 
tnan  five  hundred  tnous&na  lnhabltante, 
shall,  at  the  ay  term  of  the  county 
court  of  each  year,  impose,  by  an  order 
catered  of  record,  a license  tax,  such 
as  the  oourt  may  deem  proper  and  reason- 
able, upon  all  theatrical  or  minstrel 
performances,  exhibits,  shoes,  circuses, 
menageries,  roller  rimes,  or  any  other 
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kind  of  public  exhibitions;  also  scenic 
or  gravity  railways,  cane  racks,  shooting 
galleries,  baby  racks,  knife  boards,  or 
any  other  kind  of  avocation,  set  up  in 
connection  therewith;  and  it  shall  be  un- 
lawful for  any  person,  association,  company, 
corporation,  or  copartnership  of  persons 
(except  if  the  i ame  be  for  religious, 
educational  or  charitable  urpoaes,  then  it 
shall  be  exempt  from  such  license  tax),  to 
give,  perform  or  present,  exhibit  or  set  up- 
any  theatrical  or  minstrel  performances, 
exkiblts,  shows,  circuses,  menageries, 
roller  rinks,  or  any  other  kina  of  public 
exhibitions,  or  soenic  or  gravity  railways, 
cane  r&c  s,  shooting  galleries,  baby  racks, 
knife  boards,  or  any  other  kind  of  avoca- 
tions, set  up  in  connection  therewith,  with- 
out first  taxing  out  a license  therefor  from 
the  county  clerk  and  paying  the  license  tax 
Imposed  by  the  oounty  court,  as  aforesaid, 
whloh  shall  be  paid  into  the  county  treasury 
for  the  use  of  the  general  revenue  fund  of 
the  county:  Provided,  this  and  the  following 
section  shall  not  apply  to  any  performances 
exempted  from  licence  or  other  tax  by  section 
14326:  provided  further . that  in  any  such 
oounty  having  a county  license  inspector, 
it  snail  oe  his  duty  to  diligently  see  that 
all  such  licenses  are  taken  out  and  that 
such  license  taxes  axe  paid,  and  he  shall 
make  such  reports  and  perform  his  duties 
under  such  regulations  as  may  be  prescribed 
oy  the  county  court.- 

Under  the  aDove  section,  the  county  court  of  every  county 
in  this  state  having  s population  of  fifty  thousand  inhabitants  or 
more,  and  lying  adjacent  to  cities  th^t  now  have  or  th  t may  here- 
after have  a population  of  three  hundred  thousand  inhabitants  or 
more,  and  the  oounty  court  of  all  counties  which  now  have  or  which 
may  hereafter  have  a population  of  nut  lesa  than  one  hundred  fifty 
• hou  and  inhabitant e and  not  more  than  five  hundred  thousand  in- 
habitants, shall  at  the  May  term  of  the  oounty  court  of  each  year, 
impose,  by  an  order  entered  of  record,  a license  tax,  such  as  the 
court  may  deem  pro  er  and  reason  ble,  upon  roller  rinks  and  various 
other  shows  ,-<nd  exhibitions  sueclf ically  enumerated  in  Section 
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14337,  supra.  The  county  court  meets  at  the  Kay  tern  of  each 
year  and  determines  thd  amount  of  tax  it  will  impose,  and  enters 
it  as  a matter  of  record,  so  that  parties  coming  within  the  scope 
of  the  article  hare  a method  of  determining  in  advance  the  license 
tax  that  they  will  be  required  to  pay. 

te  are,  therefore,  of  the  opinion  that  if  your  county 
court  falls  sithin  the  above  statutory  requires  nts  as  to 
population,  it  may  place  a license  tax  on  roller  rinks  or  skating 
rinrs  outside  of  the  city  limits. 


Respectfully  submitted. 


Vif.  jRR  SAIYSRS, 

Assistant  Attorney  General 


AP”?  VI9: 


J0H1  #.  tfoJrtUl,  Jr.” 
Acting  Attorney  General 


*0  JfcM 


BANKS  -c  BANKING:  ) 

) 

COUNTY  COURTS:  ) 


Power  and  authority  of  County  Courts  to 
compromise  with  bondsmen  on  depository  bond. 


Hon.  0.  d.  soberly 
Commissioner  of  Finance 
Jefferson  City,  Missouri 


Dear  r.1 r.  Soberly: 


This  is  to  acknowledge  receipt  of  your  letter  of 
January  10,  1955,  in  which  you  request  an  opinion  on  the 
question  submitted  in  your  letter;  which  letter  is  as  follows: 

"Re:  aynesvlLle  State  Bank, 

ayneeville,  Missouri. 

Reorganisation. 

fhe  following  rovisions  are  contained 
in  the  propo sed  plan  for  the  reorgani- 
zation of  the  subj  ct  bank: 

L.  County  deposits  in  the  amount  of  approxi- 
mately y 56 ,000 .00  are  involved,  it  is 
proposed  that  by  order  of  the  County  Court 
a check  will  be  written  for  >50,000.00  in 
the  reduction  of  this  deposit  and  the  County 
will  receive  in  return  for  said  check 
approximately  * 60 ,000 .00  face  value  of 
rejected  asrets  of  the  bank,  in  consideration 
of  which  the  depository  bond  securing  the 
County,  exeouted  by  the  bank  and  certain 
individuals,  will  be  released.  In  your 
opinion  will  this  release  the  bank  from  all 
liabilities,  continent  or  otherwise, 
resulting  from  such  transaction i 

2 .in  further  consideration  for  releasing  the 
personal  bonasmen  on  the  present  depository 
oond  of  the  bank,  the  bondsmen  now  indemni- 
fying the  County  on  behalf  of  the  bank  will 
execute  a bond  in  favor  of  the  County,  In 
efiect  guaranteeing  the  payment  of  the 
*50,000.00  secured  b.,  rejected  assets.  In 
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your  opinion  will  the  bondsmen  be  legally  held 
under  a bond  of  t'».ie  character  / 

You  understand,  of  course,  that  upon  consum- 
mation of  the  plan  ap  roved  by  all  parties, 
the  remaining  deposits  of  the  County,  amount- 
ing to  approximately  *26,000.  0,  will  be 
available. 

•ill  you  please  send  a copy  of  your  opinion 
direct  to  Mr.  T.  0.  Carvor,  Prosecuting 
Attorney,  Vaynesville , Missouri." 


The  question  asked  in  the  first  sub-division  of  your 
letter  is  as  follows:  Kill  this  release  the  bank  from  all 

liabilities  contingent  or  otherwise,  resulting  from  such 
transactions/ 

in  the  second  sub-division  of  your  letter  you  ask  the 
following  question:  in  your  opinion  will  the  bondsmen  be 
legally  held  under  a bond  of  this  character/ 

The  two  questions  pronounded  in  your  letter  are  so  inter 
related  and  revolve  around  the  question  as  to  the  nower  of  the 
county  court  to  subscribe  to  and  agree  to  the  arrangement  for 
the  compromising  and  settling  of  its  deposit  claim  in  a restrict 
ed  bank,  that  we  shall  undertake  to  answer  your  questions  in  one 
conclusion. 

County  courts  were  created  by  the  Constitution  as  orovld 
ed  in  Section  36,  article  Vi,  which  is  as  follows: 

"in  each  county  there  shall  be  a county  court, 
which  shall  be  a court  of  record,  and  shall 
have  Jurisdiction  to  transact  all  county  and 
such  other  business  as  may  be  prescribed  by 
law.  The  court  shall  consist  of  one  or  more 
Judges,  not  exceeding  three,  of  whom  the 
probate  Judge  may  be  one,  as  may  be  provided 
by  law." 

it  will  be  seen  that  the  county  court  shall  have  Juris- 
diction to  transact  all  county  and  such  other  business  as  may  oe 
prescribed  by  law. 
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Section  2078,  K.  a.  o.  1923,  provides  as  follows: 

"The  said  court  shall  have  control  and 
management  of  the  property,  real  and 
personal,  belonging  to  the  county, 
and  shall  have  power  and  authority  to 
purchase,  lease  or  receive  by  donation 
any  property,  real  or  personal,  for  the 
use  and  benefit  of  the  county;  to  sell 
and  cause  to  be  conveyed  any  real  estate, 
goods  or  chattels  belonging  to  the  county, 
appropriating  the  proceeds  of  such  sale 
to  the  use  of  the  same,  and  to  audit  and 
settle  all  demands  against  the  county,” 

section  12105,  K.  Mo.  1929,  provides  as  follows: 

"all  notes,  bonds,  bills,  contracts,  cove- 
nants, agreements  or  writings  made  whereby 
any  person  shall  be  oond  to  any  county,  or  to 
the  inhabitants  thereof,  or  to  the  governor, 
or  to  any  other  person,  in  whatever  form, 
for  the  payment  of  money  or  any  debt  or  duty, 
or  the  performance  of  any  natter  or  thing, 
for  the  use  of  any  county,  shall  be  valid 
and  effectual  to  vest  in  such  county  all  the 
rights.  Interests  and  actions  which  would  be 
vested  in  any  individual,  in  any  such  contract 
made  directly  to  him. " 


The  effect  of  this  agreement  and  compromise,  as  set  out 
in  your  letter,  between  the  Vayneevllle  State  bank  and  tha  signers 
of  the  depositor.,  bond  of  the  Vaynesvllle  State  Bank,  and  the 
County  Court  of  Pulaski  County,  would  be  the  compromise  of  said 
deposit  of  56,000  in  said  bank  bj  the  county  in  the  following 
manner i 


if,  and  when,  said  bank  is  reorganised,  and  of  course 
said  agreement  is  contingent  upon  the  reorganisation  of  said 
bark  and  approval  by  the  Commissioner  of  Finance  of  the  State 
of  ..'laSGuri  of  the  reorganisation  plans,  . 26,000.00  of  said 
deposit  would  be  Immediately  available  for  the  use  of  the  w<~unty 


don.  0.  H.  .woberly 


-4 


January  14,  1936 


court,  and  for  the  balance  due,  to-wit,  the  aum  of  130,000.00, 
the  bank  would  transfer  to  the  county  court  bj  proper  assign- 
ments it  50,000.00  face  value  of  rejeoted  assets  of  the  bank, 
and  in  further  consideration  for  the  releasing  of  the  bondsmen 
on  the  present  depository  bond  of  said  bank,  these  bondsmen 
would  execute  and  deliver  to  the  county  court  a bond  or 
obligation  guaranteeing  the  payment  of  said  ^30,000.00,  the 
unoaid  portion  of  the  county's  deposit  secured  by  the  rejeoted 
assets  transferred  to  the  county  court. 

rte  are  assuming  that  the  $66,000.00  on  deposit  with  the 
aynesville  State  bank  of  the  county  funds  have  been  let  to 
the  bank  in  accordance  and  compliance  with  all  of  the  statutes 
pertaining  to  the  letting  of  public  funds  and  that  the  county 
would  not  have  a preferred  olaim  against  the  bank  in  the  event 
of  liquidation. 

The  county  court  has  the  power  to  transact  all  county 
and  such  other  business  as  may  be  prescribed  by  law. 

The  Supreme  Court  in  the  case  of  Railway  Company  v. 
Anthony,  73  Mo.  431,  1.  c.  434,  said  the  following: 

"The  power  to  sue  implies  the  power  to 
accept  satisfaction  of  the  demand  sued 
for,  whether  the  precise  amount  demanded 
or  less.  The  taxes  were  levied  for  the 
benefit  of  the  county.  The  beneficial 
interest  was  in  the  county,  and  it  is  for 
the  public  Interest  that  she  should  have 
the  right  to  settle,  by  compromise,  question- 
able demands  which  she  may  assert.  Must  the 
county  prosecute  doubtful  claims  at  all 
hazards,  regardless  of  costs  and  expenses, 
and  is  it  for  the  public  good  that  the  right 
to  settle  suoh  demands  by  compromise  be 
denied  her*  As  was  said  by  the  supreme 
court  of  New  York  in  the  case  of  the  board 
of  Supervisors  of  Orleans  Co.  v.  bowen,  4 
Lansin^  31:  'It  would  be  a most  extraordi- 
nary doctrine  to  hold  that  because  a county 
had  become  involved  in  a litigation,  it 
must  necessarily  go  through  with  it  to  the 
bitter  end,  and  hus  no  power  to  extricate 
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itself  bj  withdrawal  or  by  agreement  with 
ita  adversary.*  The  same  doctrine  was 
sanctioned  in  the  Supervisors  of  Chenango 
County  v.  Blfedsall,  4 '.Vend.  453." 


If,  as  stated  in  the  above  case,  the  county  court  has 
the  power  to  accept  satisfaction  of  a demand  sued  for,  whether 
the  precise  amoxmt  demanded  or  less,  it  would  seem  that  the 
county  court  would  have  the  right  to  settle  and  compromise  a 
doubtful  claim  and  obligation  in  favor  of  the  county  on  the 
best  terms  obtainable  under  all  the  oire urns  tana* s,  acting  at 
all  times  in  good  faith  for  the  best  interests  of  the  county. 

Judge  Faris,  District  Judge  in  the  united  States  District 
Court,  Eastern  District  of  iiissouri,  Eastern  Division,  in  the 
case  of  State  of  Missouri  ex  rel.  Brewer  v.  Federal  Dead  Co . , 

£66  F.  305,  1.  c.  310,  referring  to  section  36,  Article  VI,  of 
the  Constitution  of  Missouri,  said  the  following! 

” It  is  also  obvious  that  the  above  constitutional 
provision,  in  conferring  upon  the  county  courts 
of  the  several  counties  power  to  transact  *all 
county  business, ' has  the  ef.eet  of  making  such 
county  courts  the  general  agents  of  the  counties. 

If  this  view  is  correct,  it  is  clear  that  the 
aoove  statute  and  the  constitutional  provision 
above  quoted  have  a very  important  bearing 
upon  the  issues  presented  in  this  case.  For, 
absent  some  statutory  inhibition,  and  I know 
of  none,  and  subjeet  to  boom  prohibitions  of 
the  Constitution  of  Missouri  not  here  relevant, 
the  county  courts  are  authorized  to  deal  with 
all  county  business  Just  as  any  other  general 
agent  of  an  individual  principal  might  do.” 

Ahe  following  was  said  in  the  case  of  Sheldley  v.  Lynch, 
96  Xo,  487,  1.  c.  497: 

"do  in  the  case  of  d.  u St.  J.  R.  R.  Co.  v. 

Marion  County,  36  Mo.  303,  it  is  said  that 
the  county  court  is  the  a_,ent  of  the  county, 
and  may  lawfully  and  of  a right  do  whatever 
1 8 necessary  to  carry  out  anu  execute  the 
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trusts  reposed  In  It.  ~o  in  the  ease  of 
talker  v.  Linn  County,  72  Ho.  660-3,  It  la 
said:  'That  a county  court  Is  Invested 
with  such  powers  only  as  are  expressly  con- 
ferred upon  It  b}  statute,  or  sucb  as  may 
be  fairly  and  necesrarily  implied  from 
those  expressly  granted,  ve  think  cannot 
be  questioned.'" 


Coming  now  to  the  precise  question  in  the  first  sub- 
division df  your  letter,  it  is  our  opinion  that  the  bank 
would  be  released  from  all  liabilities  under  the  depository 
bond  now  in  force  and  effect,  upon  the  final  completion  of 

the  agreements. 

as  to  the  question  in  the  second  sub-division  of  your 
letter  we  are  of  the  opinion  that  a bond  or  obligation  could 
be  drawn  and  executed  bj  the  bondsmen,  who  are  to  be  released 
from  the  present  depository  bond,  which  would  be  binding  on 
said  bondsmen  so  signing  to  secure  the  30,000.00,  the  balanoe 
of  the  deposit  due  from  the  bank  to  the  county.  Of  course,  we 
are  not  passing  upon  the  question  of  the  advisability  of  the 
county  court  entering  into  the  agreement  proposed  as  abovo 
but  only  as  to  the  power  and  authority  of  it  to  do  so. 

It  is,  therefore,  our  conclusion  that  the  county  court 
may,  in  the  exercise  of  its  sound  discretion  and  at  all  times 
acting  in  ^ood  faith  for  the  preservation  of  the  moneys  belong 
lng  to  the  County  of  Pulaski,  enter  into  agreements  whereby 
the  above  arrangement  would  be  effected. 


Very  truly  yours. 


COVELL  R.  HEWITT 
Assistant  Attorney -General. 


ArPROVT  L : 


m MoKIT  .'RiCA 
Attorney-General • 
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Restricted  banks  may  reorganize  under 

House  Bill  91,  Laws  1933,  pages  404,  405  and  406 


Hon.  o.  rf.  Soberly 
Co  missloner  of  Finance 
Jefferson  City,  Missouri 


Dear  1 r.  .Moberly: 


This  is  to  acknowled_e  receipt  of  your  letter  of 
January  14,  1935.  relative  to  House  Bill  91,  fo.md  at  pages 
404,  405  and  406,  laws  of  Missouri,  1933,  and  senate  Bill 
293,  found  at  pa0es  402,  403  and  404;  which  letter  is  as 
follows : 


"douse  Bill  No.  293,  pages  402,  403,  and 
404,  session  Acts,  1933,  permitting 
banks  in  this  state  to  operate  under 
restrictions,  will  expire  on  February 
1,  1936,  and  there  are  still  twenty- 
three  banks  operating  under  the  pro- 
visions of  this  Act,  several  of  whieh 
have  approved  plans  for  reorganisation 
that  may  not  be  consummated  by  Feoruary 
1,  1935. 

In  the  event  certain  of  these  banks 
fail  to  consummate  their  plans  b.,  that 
date,  in  your  opinion  can  the  boards 
of  directors  of  such  banks  take  advan- 
tage of  the  provisions  of  House  Bill 
No.  91,  pages  404  , 405  and  406,  Session 
Acts,  1933,  and  continue  to  operate 
for  an  additional  period  of  sixty  daye 
to  perfect  plans  for  reorganization ( 

It  is  very  probable  that  it  may  be  of 
utmost  importance  that  certain  of  the 
restricted  banka  take  advantage  of  the 
provisions  of  House  Bill  Ho.  91,  if 
consistent  under  the  provisions  there- 
of, and  I shall  appreciate  an  early 
opinion  on  this  question. 
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"In  my  opinion  it  would  not  be  proper 
to  restrict  withdrawals  of  trust 
funds  deposited  in  these  banks*  and 
that  ths  restrictions  contained  In 
House  6111  M.  91  would  apply  only 
to  present  restricted  deposits#" 


House  Hill  91  had  an  emergency  clause  attached  and 
became  effective  upon  its  approval  February  22*  1933;  and 
senate  Bill  293  had  an  emergency  clause  attached  and  was 
ap  roved  and  became  effective  March  11#  1933*  and  is  to 
become  inoperative  after  February  1*  1935# 

Houee  Bill  91  provides  that  whenever*  in  the  Jud/nent 
of  the  president  and  secretary  of  any  bank  or  trust  company 
and/or  the  ooard  of  directors  thereof*  unusual  withdrawals 
are  being  made*  or  about  to  be  made*  may  suspend  the  payment 
of  checks  of  depositors  and  any  and  all  other  withdrawals  of 
assets  of  such  bank  or  trust  company  for  a period  of  six  bank- 
in  days#  Luring  this  suspension  period  of  six  days#  after 
notice  to  the  Commissioner  of  Finance  of  the  Stats*  it  oeeomes 
the  duty  of  the  Commissioner  of  Finance  to  take  charge  of  said 
bank  or  trust  company  and  to  supervise  ths  receipt  of  ths 
deposits  and  payment  of  checks  and  for  all  other  assets  during 
the  period  of  sixty  days  next  following  the  taking  charge  there- 
of* and  he  shall  durin.;  that  time  limit  upon  a basis  of  equality* 
prorate  or  prohibit  entirely*  all  withdrawal  deposits  of  assets 
from  said  bai k or  trust  company  during  which  time  no  preferences 
shall  be  allowed# 

During  this  sixty  day  period  the  Commissioner  of 
Finance  shall  make  an  audit  and  inventory  of  the  assets  and 
liabilities  of  said  bank  or  trust  company  for  the  purpose  of 
determining  whether  said  ba~k  or  trust  company  shall  be 
permitted  to  continue  in  Dusiness  and  if  satisfactory  plans 
of  reorganization  are  perfected*  and  approved  by  hi  • then  such 
bank  or  trust  company  may  open  on  a ormal  basis# 

In  any  plan  of  reorganization  which  does  not  contem- 
plate the  payment  in  full  of  all  deposits  such  plan  must  have 
ths  consent  of  those  owning  or  controlling  Hb%  of  the  deposits 
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therein,  which  arc  not  preferi*ed  claim*,  special  deposits  or 
deposits  secured  by  bonds  or  collateral.  If  within  such 
sixty  day  period  said  bank  does  not  submit  a plan  which  is 
approved  by  the  Commissioner  of  Finance  he  shall  proceed  to 
liquidate  the  bank  in  accordance  with  the  law.  Luring  this 
sixty  day  period  deposits  may  be  received  from  the  customers 
of  said  bank  or  trust  company  and  others  as  special  deposits 
and  nay  be  paid  out  on  the  cheek  of  such  depositors  and 
the  bank  must  have  on  hands  at  all  times  amounts  of  money 
suf  icient  to  meet  such  checks  on  such  special  deposits. 

senate  Bill  293  permits  the  dovornor  or  the  Commis- 
sioner of  Finance,  with  the  approval  oi  the  dovernor  to 
restrict  and  regulate  the  right  of  any  bank  or  trust  comoany 
or  other  institutions  doing  a banking  business  in  this  State 
to  with dr a*  assets  or  to  pay  checks  or  other  orders  drawn 
upon  or  against  deposits  for  such  tlsw  and  in  such  manner  as 
to  him  or  them  may  appear  necessary  for  the  protection  of 
depositors  or  othsr  creditors,  and  may  impose  such  restrictions 
as  Is  dsemed  necessary  for  the  protection  of  the  depositors 
and  others  interested;  permitting,  however,  such  bank  or  trust 
company  or  other  institution  to  receive  spaeial  deposits  which 
at  all  times  are  to  be  treated  as  trust  funds  and  may  be  with- 
drawn at  any  time  by  the  depositor. 

Certain  banks  and  trust  companies  in  Missouri  are 
now  operating  on  a restricted  basis  under  Senate  Bill  293  and 
are  now  attempting  to  perfeet  reorganisation  plans  while 
operating  under  such  restricted  basis,  but  slnoe  Senate  Bill 
293  will  cease  to  be  a law  and  became  Inoperative  after 
February  1st,  1936,  the  question  arises  as  to  whether  or  not 
tho  designated  officers  of  restricted  banks  may  susDend 
operation  under  Houee  Bill  91  and  the  Commissioner  of  Finance, 
upon  notice,  may  suspend  the  operation  of  said  bank  for  sixty 
days  after  suspension  business  tinder  senate  Bill  91  to  permit 
reorganization  plane  to  be  carried  forward,  of  course,  any 
bank  attempting  to  reorganize  during  this  sixty  day  period 
must  comply  strictly  with  all  of  the  provisions  of  :enate  Bill 
91  and  T>ust  secure  the  consent  of  the  owners  of  or  ~iore 
of  the  deposits  therein.  Necessari ly  the  special  deposits 
will  not  be  restricted  in  any  event. 
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It  la  our  opinion,  therefore,  that  banka  no«  under 
reatrlctlon  and  attempting  to  reorganize  may  do  ao  during 
the  aixty  day  period  under  douse  Bill  91  by  complying  strictly 
with  the  requirements  therein,  aowever,  there  may  be  certain 
banka  or  trust  companies  attempting  to  reorganize  under  Senate 
Bill  295,  supra,  who  Bight  not  be  able  to  submit  a plan  as 
required  in  riouae  Bill  91,  supra. 


Very  truly  yours. 


CuVfcLL  R.  tffi  ITT 

Assistant  Attorney- General. 


A?  ft  OV’  D* 


i .vrf  McKl*  '"xfi'K 

Attorney -General. 
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BANKS  & BAILING : 


Assignment  executed  by  depositors  of  the 
Bank  of  Clark,  legal  and  binding  on  them* 


February  6,  1935. 


Hon.  0.  H.  Moborly 
Co:xiis3loner  of  Finance 
Jefferson  City,  Missouri 


Bear  Mr.  ’oborly: 


This  is  to  acknowledge  receipt  of  your  letter  of 
February  5th,  1935,  with  request  for  an  opinion  relative 
to  the  legality  and  binding  effect  of  an  assignment  signed 
by  cortain  depositors  of  the  Bank  of  Clark.  The  copy  of  your 
letter  is  a.3  follows: 

"I  an  enclosing  herewith  a copy  of  a 
letter  written  by  Mr.  C.  M.  Hulen, 

Attorney  at  Law,  Mobcrly,  Missouri, 
to  the  Reconstruction  Financo  Corporation, 
under  date  of  February  4th,  1935,  which 
letter  contains  a history  of  the  oper- 
ations of  the  Bank  of  Clark,  Clark, 

Missouri,  particularly  in  connection 
with  the  closing  of  the  bank  in  December, 

1930,  procuring  assignments  from  its 
depositors  and  reopening  subsequent 
thereto;  all  of  which  information  is 
essential  to  the  consummation  of  a loan 
applied  for  by  the  Bank  of  Clark  to  the 
Reconstruction  Finance  Corporation. 

Will  you  please  render  an  opinion  as  to 
whether  or  not  the  assignment  of  deposits, 
referred  to  above,  a copy  of  which  is 
contained  in  the  copy  of  letter  hereto 
attached,  is  valid  end  binding  upon  the 
depositors  executing  the  same,  and  If  I 
would  be  justified  in  giving  my  approval 
to  the  pledging  of  the  assets  of  the 
ban!:  for  a loan  to  pay  the  present 
deposits  in  the  bank,  which  deposits  wore 
received  subsequent  to  the  execution  of 
the  assignments.*' 
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Attached  to  your  letter  of  request  Is  a copy  of  an 
opinion  dated  February  4,  1955,  written  by  Kr.  C.  M.  liulen. 
Attorney  at  Law,  Moborly,  Missouri,  addressed  to  the 
Reconstruction  Inance  Corporation,  3t.  Louis,  Missouri, 
in  which  he  sots  forth  a history  of  the  closing  of  the  Hank 
of  Clark  by  its  Board  of  Directors  and  surrendering  sano  to 
the  Coaai3sioner  of  Finance  for  the  purpose  of  liquidation, 
and  in  which  letter  he  set3  forth  the  assignment  about  which 
you  request  an  opinion  in  your  letter. 

Also  accompanying  your  letter  of  request  we  find  a 
certified  copy  of  a doereo  of  the  Circuit  Court  of  Randolph 
County,  dated  January  1G,  1951,  in  the  case  of  State  of 
Missouri  ex  rel.  et  al,  Tlaintiff,  vs.  3.  L.  Cantley  ct  al. 
Defendant,  by  which  Judgment  and  decree  of  said  court  the 
Commissioner  of  Finance  was  compelled  to  relinquish  his 
possession  of  the  Dank  of  Clark  to  the  officers  of  said 
Dank  under  the  provisions  of  Section  11702,  K.  s.  ho.  1212, 
and  ©specially  under  Paragraph  1 thereof  (now  section  5319, 
1029),  in  which  said  decree  and  Judgment  the  assignments 
executed  by  the  depositors  of  the  Bank  of  Clark  were  recog- 
nized a3  legal  and  binding  by  tho  court  and  ordered  to  be 
posted  upon  the  rocords  of  the  Bank. 

You  request  specially  an  opinion  as  to  whethor  the 
assignment,  a copy  of  which  is  hereinafter  set  forth.  Is 
binding  on  the  depositors  executing  the  same,  and  if  you  would 
be  Justified  in  giving  your  approval  to  the  pledging  of  the 
a3sct3  of  the  Bank  for  a loon  to  pay  the  present  depositors 
in  the  bank,  which  deposits  wero  received subsequent  to  the 
execution  of  the  assignment.  Said  assignment  is  as  follows* 


"ASSIOHMBR 

n..herea3,  the  Bank  of  Claire  of  Clark, 
Missouri,  was  closod  bv  order  of  its 
Board  of  Directors  on  the  26th  day  of 
Docenber,  1930,  and  the  said  bonk  is 
now  in  the  hands  of  tho  Department  of 
Finance  of  the  State  of  Missouri,  and, 
whereas,  I desire  that  said  bank  be  not 
liquidated  by  tho  said  de  artment  but 
reopened  for  business. 


Hon,  0,  H.  I'oberly 
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”1  horeby  agree  that  In  consideration 
of  tho  said  r 6 opening  of  the  3 aid  Hank 
of  Clark  to  relinquish,  release  and 
set  aside  to  the  aforesaid  ban]:  all  of 
ay  deposit  of  __________  dollars, 

standing  in  ay  none  on  tho  books  of  said 
bank  on  the  day  it  wan  closed,  whether 
said  deposit  be  in  the  form  of  a check- 
ing account,  saving:;  account  or  certifi- 
cate of  deposit,  and  I hereby  authorise 
tho  roprosontative  of  tho  Department  of 
: inane e in  charge  of  3 aid  bank  to  char  e 
ny  deposit  with  and  doduct  therefrom 
when  said  bank  is  reopened  all  of  my 
deposit  hereby  relinquished,  released  and 
set  aside  to  said  bank* 

If  said  deposit  be  in  the  fora  of  a 
savings  account,  or  certificate  of  deposit, 
I agree  to  present  to  the  representative, 
tho  Department  of  Finance,  my  sav'nga 
account  book  or  certificate  of  deposit 
that  an  endorsement  consistent  with  this 
agreement  bo  made  thereon, 

II*  ..TTN  3o  .JHETillOP  I havo  hereunto  set 
■ .'j  hand  thia  day  of  , 


"dtato  of  Missouri  ) 

33, 

County  of  Randolph) 

On  this  day  of  , 19 , 

before  me  personally  appeared  

and  acknowledged  th® 

exocuiion  of  tho  foregoing  to  be  her  or  his 
free  act  and  deed, 

t.'ltnes3  ray  hand  and  official  seal  hcrountd. 
My  conmiasion  expires  , 


Rotary  Public 


t r 
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Vie  are  Inferos  d by  your  Departs  sent  that  the  Bank  of 
Clark  was  reopened  by  its  officers  and  continued  to  operate 
as  a normal  unrestricted  bank  from  January,  1931,  to  l-arch, 
1933,  and  has  bean  operating  since  such  latter  date  as  a 
restricted  bank,  and  the  reopening  of  said  bank  was  the 
stated  consideration  in  the  assignment  in  question.  The 
assignment  as  sot  forth  above,  therefore,  in  our  opinion,  is 
legal  and  binding  upon  all  depositors  so  signing  sane  and 
those  depositors  who  executed  sane  would  have  no  legal  claim 
or  lien  upon  the  assets  of  the  Bank  of  Clark  and  that  said 
assets  could  bo  pledged  to  the  Reconstruction  Finance  Corpora- 
tion free  and  clear  from  all  legal  liability  a3  a result  of 
sold  assignment. 


Very  truly  yours. 


COVELL  R.  HKWITT 

Assistant  Attorney-General. 


APPROVE: : 


:to7  NcMfflRKK 

Attorney-General . 


CRHsSG 


BANKS  & BANKING: 
CORPORATIONS: 


(Incorporation  automatically  dissolved  by 
( expiration  of  charter. 

(2. President  and  directors  of  dissolved  corporation 
under  Sec.  4561,  R.  S.  1929,  became  trustees 
for  winding  up  affairs. 


obruary  19,  1935. 
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Ron.  0.  II.  Bober ly 
Commissioner  of  Finance 
Jefferson  ity,  Missouri 


Dear  !cr . loberly: 


This  is  to  acknowledge  receipt  of  your  letter  of 
" ebruary  12,  1935,  in  \7hich  you  requost  an  opinion. 

Your  letter  of  request  is  as  follows: 


"A  bank,  operating  under  restrictions, 
the  charter  of  which  expired  by  limi- 
tation on  Septeidber  27,  1932,  is 
attempting  to  effect  a plan  for  reorgan- 
ization providing  for  the  sale  of  Its 
assets  under  ouse  Bill  No.  125,  and  I 
am  now  in  receipt  of  a letter  from 
Sr*  Vance  L.  Sailor,  Supervising  jean- 
iner,  . ederal  Deposit  Insurance  Corpor- 
ation, vt.  Louis.  Missouri,  requesting 
that  I furnish  him  with  an  opinion 
from  the  Attorney  General  of  the  State 
of  ’.'Issouri  stating  upon  whom  devolves 
the  authority  to  act  for  thi3  bank  the 
charter  of  which  has  exp trod;  and  also 
with  an  opinion  of  the  Attorney  General 
concerning  the  authority  of  the  trustees 
to  enter  into  an  agreement  on  behalf  of 
tho  bank  for  the  sale  of  Its  assets  to 
anothor  bank  under  the  provisions  of 
House  Bill  No.  125. 


or  your  Information,  the  tentative  con- 
tract submitted  provides  that  the  pur- 
chasing bank  will  assume  the  full  de- 
posit liability  of  the  selling  bank. 

I shall  appreciate  It  if  vou  will  supply 
me  with  the  opinions  mentioned  above  at 
your  oarly  convenience." 


Hon,  0,  H.  tobcrly 
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Your  letter  of  request  Is  divisible  into  two  parts 
and  calls  for  two  opinions,  and  we  shall  reply  to  sane  in 
the  order  submitted* 


I. 

First,  you  ask  upon  whom  devolves  the  authority  to 
act  for  a bank,  the  charter  of  which  has  expired^ 

Section  4561,  R.  S*  Ho*  1929,  provides  that,  "Upon 
the  dissolution  of  any  corporation  already  created,  or  which 
may  hereafter  be  created  by  the  laws  of  thi3  state,  the 
president  and  dlroctor3  or  managers  of  the  aJ'  air 3 of  said 
corporation  at  "tlhSo  time  of  its  dissolution,  * * * shall  be 
trustees  of  such  corporation,  with  full  powors  to  settle  the 
affairs,  collect  the  outstanding  debts  and  divide  the  moneys 
and  other  property  among  the  stockholders,  after  paying  tho 
debts  clue  and  owing  by  such  corporation  at  the  time  of  its 
-'is solution,  as  far  as  such  money  and!  property  vrilT  enable 
the  : etc*,1'  and  they  3hall  generally  have  control  of  all  of 
the  assets  of  tho  corporation  for  the  purposo  of  winding  it 
up  and  die tribu ting  the  money  and  property  to  those  to 
whom  it  is  rightfully  due* 

After  the  period  of  the  existence  of  a corporation 
has  expired  by  force  of  the  expressed  provision  in  its 
charter,  it  no  longer  ha3  any  existence  at  all,  either  de 
Jure  or  de  facto,  for  there  is  no  law  under  which  it  can 
longer  exist,  and  it  i3  automatically  dissolved. 

The  charter  of  the  bank  in  question  having  expired 
September  27,  1952,  tho  corporation  was  thereby  dissolved, 
and  the  president  and  directors  at  the  tine  of  the  expiration 
of  tho  cnarter  bocane  by  operation  of  lav  trustees  of  ouch 
corporation  for  the  purposo  of  winding  up  its  affairs. 


II. 

Second,  you  ask  our  opinion  as  to  the  authority  of 
the  trustees  to  enter  into  an  agreement  on  behalf  of  the 
bank  whoso  charter  has  expired,  for  the  sale  of  its  assets 


lion*  0.  n,  Moberly 
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to  another  bonk  under  the  provisions  of  House  Bill  125, 
vi:;.,  -oct  on  5579,  . . • 1989,  as  amended  by  Laws  of 

Missouri,  Ibctra  iession,  1935-34,  paces  143-149, 

;o  do  not  thin!-:  that  the  trustees  of  a bankinc 
corporation  whoso  charter  has  expired,  would  have  any 
authority  whatever  to  sell  the  whole  or  any  part  of  the 
assets  or  business  of  such  dissolved  corporation  under  the 
provisions  of  the  above  section  for  the  reason  that  this 
section  provides  that  any  bank  nay  sell  the  whole  or  any 
part  of  Its  as  ets  or  business,  or  the  who  e or  any  part 
of  the  business  of  any  of  its  departa ents  to  any  other 
bank  or  trust  company  etc,  /usd  the  word  "ban  1 as  used  In 
this  section  moans  a corporation  whose  charter  has  not 
expired  and  not  dissolved.  The  -esldent  and  directors  of 
the  bank, who  became  trustoea  by  operation  of  the  statutes, 
could  perfor  no  nor  orate  functions  for  a non-oxistlng 
corporation, 

iiowovnr,  it  is  our  opinion  that  the  trustees,  under 
the  clrcumst ancon  which  you  state,  would  have  a right  to 
sell  all  of  the  assets  of  the  dissolved  corporation  In  a 
. .anner  that  would  be  advantageous  to  the  depositors,  credi- 
tors and  stockholders  of  such  corporation  and  in  that  way 
wind  up  its  affaire.  And  if  in  the  sale  of  the  a3  30ts  and 
business  and  proporty,  a fair  and  reasonable  price  was 
received  for  same  and  was  tho  best  price  obtainable  under 
all  the  circumstances,  they  would  be  jixstlfied  xmder  the 
broad  powers  which  they  have.  In  entering  into  such  contract. 
Of  course,  it  must  be  kept  In  mind  that  the  depositors  and 
other  creditors  must  bo  paid  In  full  before  the  stockholders 
woxild  rocolvo  anything  on  their  shares  of  stock, 

Section  4561  further  provides  that  "such  trustees 
shall  be  jointly  and  severally  responsible  to  the  creditors 
and  stockholders  of  ouch  corporation  to  the  extent  of  its 
property  and  effects  that  shall  have  come  Into  their  hands," 
;e,  therefore,  are  of  the  opinion  that  the  trustees  have 
the  gonoral  and  broad  power,  acting  for  the  bent  Interests 
of  all  tho  creditors,  to  mako  a sale  of  all  of  the  assets 


lion.  0.  II.  l.obcrly 


-4- 


leb.  19,  1935. 


and  business  of  a dissolve  corporation  for  the  purpose 
of  winding  up  the  affairs  of  the  dissolved,  corporation. 


Very  truly  yours. 


COVKLL  R.  HEWITT 

Assistant  Attorney-'  -eneral 


' mOV1?): 


wrarwids — 

A ttorney-Gener  al • 


CLERK  OF  HAKHIBAL  COURT  OF  COMMON  PLSA3 : Section  11812,  Laws 

1933,  providing  for 
appointment  of  deputies 
is  applicable  to  Hanni- 
bal Court  of  Common 
C,'^  Pleas. 

April  22,  1935. 


Ur.  Ed.  H.  * oore 

Clerk  of  Hannioal  Court  of  Common  Plea9 
Hannibal,  Missouri. 


Dear  Sir: 


Thia  acknowledges  receipt  of  your  letter  of  re- 
cent aate  requesting  an  opinion  from  this  offioe  which 
reads  as  follows: 


" what  I would  like  to  know  it  is 
that  this  being  a Court  of  reoord, 
and  the  lawyers  tell  me  that  it  is 
sixth  in  the  State,  as  to  volume  of 
business  and,  I have  had  to  pay  the 
deputy  for  four  years  to  the  amt. 
of  twenty  five  hundred  dollars,  and 
under  the  session  acts  of  1933  the 
court  cut  the  salary  five  hundred 
dollars  ana  want  me  to  still  nay  the 
deputy  and  I Just  oan  not  afford  to 
do  it,  and  no  one  perron  oan  do  the 
work  for  you  cannot  be  in  two  olaoee 
at  0'ioe  I am  giving  nine  to  ten  hour- 
? day  I don't  mind  the  work  but  do 
not  like  to  have  the  work  not  lent  up 
which  one  person  is  not  able  to  do,  as 
I read  the  Statutes  Courts  of  record 
are  allowed  deputy  or  deputies  suffi- 
cient to  keen  the  work  up  in  good  and 
efficient  manner.  Now  if  there  is  no 
way  out  I will  have  to  let  it  drag,  for 
the  salary  now  is  not  sufficient,  think- 
ing you  in  advance  for  any  help  or  in- 
for  ation  I remain." 


Tills  department,  in  an  opinion  recently  rendered 
to  Honorable  ialtsr  0.  Stillwell,  Rr  isecutlng  Attorney, 
Marion  County,  Hannibal,  Missouri,  under  date  of  January 
31,  1j35,  ruled  that  that  part  of  seotion  14563,  R.  3.  Jo, 


Ur.  Ed.  H.  Uoore 
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1939  which  fixes  the  annual  compensation  of  the  Cleric  of 
the  Hannibal  Court  of  Co  anon  Pleas  at  two  thousand  dollars 
has  not  been  repealed  by  implication  and  still  governs  as  to 
the  compensation  of  the  Cleric  of  the  Hannibal  Court  of  Common 
Pleas.  A copy  of  said  opinion  is  enclosed  for  your  information. 


Cectioac  14540  to  14563  inclusive  of  the  Appendix  of 
the  Revised  Statutes  of  Liseouri,  1929.  contains  the  law  appli- 
cable to  the  Hannibal  Court  of  Oonsnon  Pleas.  Section  14551, 

R.  3.  Uo.  1939,  provides  for  the  election  of  a Clerk  of  the 
Hannibal  Court  of  Oo.rmon  Pleas,  and  Section  14563  provides 
what  salary  said  olerk  shall  receive.  No  provision  is  made 
for  appointing  a deputy  olerk  of  said  court  or  allowing  any 
compensation  for  a deputy  olerk. 


Section  11812,  Laws  of  issouri,  1933,  page  371, 
provides: 


"Every  cleric  of  a circuit  court  shall 
be  entitled  to  such  number  of  deputies 
and  assistants,  to  be  appointed  by  such 
official,  with  the  approval  of  the  cir- 
cuit court,  &8  such  court  shall  deem 
necessary  for  the  prompt  r>nd  proper  dis- 
charge of  the  duties  of  hie  office.  The 
circuit  court,  in  its  order  permitting 
the  olerk  to  appoint  a deputy  or  assistant, 
shell  fix  the  compensation  of  such  deputy 
or  assistant,  and  shall  designate  the 
period  of  time  such  deputy  or  assistant 
may  be  employed.  Every  such  order  shall 
be  entered  of  record,  and  a certified 
o >py  thereof  shall  be  filed  in  the  office 
of  the  oounty  clerk.  The  olerk  of  the 
circuit  court  may  at  any  tine,  discharge 
?ny  deputy  or  assistant,  and  may  regulate 
the  time  of  his  or  her  employment,  and 
the  circuit  court  may,  at  any  time, 
modify  or  rescind  its  order  permitting 
any  ap  ointment  ti  be  made,  and  may  re- 
duce the  compensation  theretofore  fixed 
by  it." 


The  above  section  refers  specifically  to  every  olerk 
of  a Circuit  Court  and  does  not  mention  olerkB  of  the  Courts 
of  Common  Pleas.  However,  in  this  connection,  we  call  your 


Mr.  Sd.  E.  Moore 
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attention  to  Section  656,  H.  9.  -’to.  1929,  which  read*  as 

follows : 


"Vhenever  the  tern  'circuit  Oourt* 
is  used  in  any  law  general  to  the 
whole  state,  the  same  shall  be  con- 
strued to  include  'courts  of  common 
pleas',  unless  such  construction 
would  be  inconsietent  with  the  evi- 
dent intent  of  such  lawf  or  of  some 
law  specially  applicable  to  courts 
of  co  :mon  pleas." 


Section  11812,  sunra,  is  a law  general  to  the  whole 
State.  In  our  opinion,  to  inolud  the  word6  "Courts  of  Com- 
mon Fle;iB,  in  said  section  would  not  be  inconsistent  with 
the  evident  intent  of  the  law  or  in  conflict  with  any  law 
especially  applicable  to  the  Hannibal  Court  of  Co  son  Pleas. 


It  is  therefore  the  opinion  of  this  department  that 
Section  11812,  Laws  of  Mo.  1933,  is  applicable  to  the  Hanni- 
bal Court  of  Common  Pleas,  and  that  the  Clerk  of  said  court 
is  entitled  to  such  number  ofdeputies  and  assistants  to  be 
appointed  by  said  clerk  with  the  approval  of  the  county  court 
as  such  court  shall  deem  ne  oessary  for  the  prompt  and  proper 
discharge  of  the  duties  of  his  office. 


This  office,  in  an  opinion  given  Honorable  r3irt  P. 

Bryant,  Clerk  of  the  Circuit  Court,  Dunklin  County,  Missouri, 
under  date  of  Mrrch  7,  1934,  ruled  that  the  County  Court  shall 
fix  the  compensation  of  the  deputy  circuit  clerks  and  that  the 
County  Court  shall  pay  such  deputy  from  the  general  revenue 
fund  of  the  county.  We  are  enclosing  a copy  of  said  opinion, 
sa  ie  having  been  signed  by  Franklin  E.  P.eagan,  Assistant  Attorney- 
General  and  approved  by  Attorney-General,  Roy  'cKittrick. 


Very  truly  yours. 


APPROVED: 


ROT  'ok ITT  T3J 
A ttorney-General . 


J.  K.  TAYLOR 

Assistant  Attorney-General. 


J£T/afJ 


STAVE  BOARD  OF  HEALTH : FOOD  AND  DRUG:  Every  building  or  structure 

held  out  to  publio  where 
sleeping  accommodations  are 
furnished  for  pay  in  which 
ten  or  more  rooms  are  furnishec 
. shall  pay  hotel  license  in- 

| ejection  fees. 

H*y  3,  1 '35. 


Hon.  Lee  Montgomery 
Chairman 

State  Committee  of  Y.  M.  C.  A. 
Sedalla  Trust  Building 
Sedalia,  Missouri 


Dear  Sir: 


This  will  acknowledge  your  letter  for  an  opinion 
as  follows: 


"This  morning  Ur.  A.  C.  Reibert,  the 
Secretary  of  the  3tate  Committee  of  the 
YMCA,  advised  me  that  the  State  Board 
of  Health  had  requested  him  to  pay  the 
hotel  Inspection  fee  unon  the  YMCA  Cam 
at  Hollister,  Missouri,  ol aiming  that 
this  own  was  a hotel  within  the  mean- 
ing of  Section  13091.  One  of  the  depu- 
ties sent  Mr.  Reibert  a letter  quoting 
from  your  ruling  that  Young  Men's  Christian 
Associations  in  Missouri  whioh  are  operat- 
ing buildings  in  which  more  than  ten  rooms 
are  furnished  for  sleeping  accommodations 
for  nay  to  transient  or  'er.ianent  guests, 
should  pay  the  regular  hotel  license  fees. 

"The  Health  Department  seems  to  be  of  the 
opinion  that  under  your  opinion  this  would 
make  the  YMCA  Camp  liable  to  pay  a hotel 
license  fee. 

"I  am  quite  sure  that  when  the  facts  in 
relation  to  the  YMCA  C&nrn  are  presented 
to  you,  you  will  agree  with  me  that  the 
0 nm  is  not  suojeot  to  the  hotel  license 
fees. 

"The  YMCA  Cam  is  erected  on  a tract  of 
land  at  Branson,  Missouri.  The  cam  con- 
sists of  a central  eating  hall  where  earn- 
ers may  obtain  food.  If  anyone  sleeps 


% 
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in  that  building,  the  number  of  such 
rooms  to  such  uses  would  not  be  over 
three  6 V four  and  therefore  it  could 
not  be  held  that  it  was  a building  or 
other  structure  constituting  a place 
where  more  than  ten  roo  s are  furnished 
for  sleeping  accommodations  to  guests. 

If  anyone  sleeps  in  the  building  at  all 
they  would  be  employees  of  the  Oamo. 

"The  rest  of  the  Camp  consists  of  an  audi- 
torium where  meetings  are  held  and  of  in- 
dividual cottages  which  are  rented  by  the 
day,  week,  or  month  to  guests.  tfhile  my 
memory  regarding  the  size  of  these  cottages 
may  not  be  absolutely  correct,  I do  know 
that  no  cottage  contains  over  two  or  three 
sleeping  rooms  and  no  cottage  is  equipped 
or  intended  for  oocup&noy  by  more  than 
four  or  five  people.  There  is  absolutely 
no  building  upon  the  premises  whloh  provides 
sleeping  accommodations  for  as  many  a?  ten 
people.  This  fact  I know  positively.  It 
is  therefore  an  absolute  f&ot  that  the  Canto 
does  not  nave  any  building  or  ether  structure 
keot,  used,  maintained,  advertised  or  held 
out  co  the  public  to  be  a place  where  sleep- 
ing accommodations  are  furnished  for  pay 
to  transients  or  permanent  guests,  in  which 
ten  or  more  rooms  are  furnirhed  for  the  ac- 
commodation of  such  guests.  Therefore,  the 
Camp  does  not  come  within  the  letter  or  the 
spirit  of  Section  13091.  I have  sent  a oooy 
of  this  letter  to  Kr.  Reibert  and  have  re- 
quested him  to  inform  you  if  the  letter  con- 
tains any  mlsrtateaent  of  fact.  I am  very 
sure  that  it  does  not,  but  I want  to  be  very 
sure  that  you  get  an  exact  statement  of  the 
material  facts.  If.  for  instance,  the  dining 
hall  oont&lns  sleeping  a ooommodations  for  less 
than  ten  servants  or  employees,  or  other  per- 
sons, that  faot  would  not  be  material  because 
it  would  not  bring  that  building  within  the 
terms  of  the  statute. 

"It  will  aid  the  3tace  Board  of  Health  if 
you  will  advise  it  and  us  whether,  under  the 
facts  above  stated,  the  Camp  comes  within 
the  law.1' 
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Section  13091,  R.  9.  Mo.  1939,  orovides  as  follows: 

"That  every  building  or  other  structure, 
kept,  used,  maintained,  advertised  or 
held  out  to  the  publio  to  be  a place 
where  sleeping  accommodations  are  furnished 
for  pay  to  transient  or  permanent  guests, 
in  which  ten  or  more  rooms  are  furnished 
for  the  accommodation  of  such  guests, 
whether  with  or  without  meals,  shall  for 
the  purpose  of  this  article  be  deemed  a 
hotel,  and  upon  proper  application  the 
food  and  drug  commies loner  shall  leeue 
to  such  above  described  business  a license 
to  conduct  a hotel:  Provided,  that  it 
shall  be  unlawful  for  the  owner  of  any 
euoh  building  or  other  structure  to  lease 
or  let  the  same  to  be  used  as  a hotel  un- 
til the  same  has  been  Inspected  and  ap- 
proved by  the  food  and  drug  commissioner.” 


Section  13094,  R.  9.  Mo.  1939,  provides: 

"In  all  hotels  within  the  meaning  of  this 
article  the  parlor,  dining  room,  kitchen 
and  office  shall  b e construed  to  ...ean 
guest  rooms. " 


In  oonstruing  the  above  statutes,  it  is  our  opinion 
that  every  building  or  other  8tructuxe,keot,  used,  maintained, 
advertised,  or  held  out  to  the  public  to  be  a place  where 
sleeping  accommodations  are  furnished  for  pay  to  transient 
or  permanent  guests  in  which  ten  or  more  looms  are  furnished 
for  accommodations  of  suah  guests  whether  with  or  without 
meals  shall  be  deemed  a hotel;  that  if  any  suoh  building 
or  struoture  comes  within  the  purview  of  the  above  cited 
seotlon  of  the  statute,  such  owner  shall  pay  a hotel  in- 
spection fee. 


It  is  obvious  that  if  any  of  the  buildings  or  cottages 
mentioned  in  your  letter,  hereinabove  set  out,  contain  ten  or 
more  rooms  that  are  kept,  used,  maintained  or  held  out  to  the 
public  where  sleeping  aocommodatlone  are  furnished  for  pay 
to  transient  or  permanent  guests  they  shall  be  liable  for 
such  hotel  Inspection  fees. 
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Tie  are  of  the  opinion  from  the  facte  stated  In  your 
letter,  that  such  oamp  ie  not  liable  for  a hotel  Inspection 
fee;  on  the  other  hand,  should  It  be  that  any  building  or 
struoture  located  In  said  camp  have  ten  or  more  rooms  under 
oonditlons  set  forth  In  Section  13091,  sur>ra,  such  building 
or  structure  shall  pay  a hotel  inspection  fee. 


Yours  very  truly. 


J.  E.  TAYLOR 

Assistant  Attorney-General. 

approved: 


WY  ifcttfr  IcV — 

Attorney-General . 
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CHARITABLE  TRUSTS — TAXATION:  Property  located  in  a city  used 

exclusively  for  charitable  pur- 
poses, to  the  extent  of  one  acre. 
Is  exempt  from  taxation  for  State, 
County  or  local  purposes. 

May  27,  1935. 


Honorable  Rex  K.  Moore 
Prosecuting  Attorney 
Grundy  County 
Trenton,  Missouri 

Dear  sir: 

Your  request  for  an  opinion,  dated  May  11,  1925, 
reads  as  follows: 

"I  am  enclosing  herewith  a certified 
copy  of  an  irrevocable  trust  agreement 
executed  by  Dr.  J.  B.  bright,  of  this 
city,  on  September  20,  1932,  together 
with  a certified  cony  of  a warranty 
deed  executed  by  Dr.  J.  B.  bright  on 
September  21,  1932,  conveying  the 
legal  title  to  the  orooerty  therein 
described  to  the  Trenton  Trust  Comoany 
as  trustee. 

"Under  and  by  virtue  of  the  provisions 
of  the  trust  agreement,  title  to  the 
property  therein  named  is  to  be  held 
by  the  trustee  and  the  property  main- 
tained and  operated  by  the  general 
staff,  to  be  apoointed,  to  care  for 
the  poor  and  unfortunate  of  Trentor 
and  Grundy  County.  Thu  oroperty  la 
also  to  be  oDerat  ed  as  a hospital  and 
patiients  admitted  from  whom  the  staff 
may  collect  fees  which,  in  turn,  are 
to  be  used  to  maintain  the  buildings. 

"The  grantor  in  the  trust  agreement  is 
occupying  a part  of  the  premises  described 
in  the  agreement  snd  maintains  his  of- 
fice In  the  hosoital  building. 

"The  question  which  has  arisen,  and  which 
we  should  like  to  have  an  opinion  from 
your  office  on.  Is  whether  or  not  the 
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property  described  In  the  t rust  agree- 
ment la  taxable  during  the  life  of  the 
grantor  end  during  the  period  for  which 
it  la  to  be  used  thereafter  for  charitable 
purposes •" 

Article  X,  Section  6,  Missouri  Constitution  provides: 

"The  property,  real  and  personal,  of 
the  State,  counties  and  other  municipal 
corporations,  and  cemeteries,  shall  be 
exempt  from  taxation.  Lots  in  incor- 
porated c It  1 es  or  towns,  or  within  one 
mile  of  the  limits  of  any  such  city 
or  town,  to  the  extent  of  one  acre. 
and  lots  one  mile  or  more  distant  from 
such  cities  or  towns,  to  the  extent  of 
five  acres,  with  the  building  thereon, 
may  be  exempt  ed  from  taxation,  when 
the  same  are  used  exclusively  for  re- 
ligious  worship,  for  schools,  or  for 
purposes  purely  charitable ; also,  such 
property,  real  or  personal,  as  may  be 
use!  exclusively  for  agricultural  or 
horticultural  societies:  ^rov ided. 
that  such  exemptions  shall  b e only  by 
rueral  law." 

' e take  Judicial  knowledge  that  Trenton,  Missouri, 
is  an  incorporated  city* 

Under  the  above  constitutional  provision  we  see  thAt 
the  Legislature  is  authorized  to  exempt  lots  in  the  City 
of  Trenton,  to  the  extent  of  one  acre,  with  the  buildings 
thereon,  when  the  same  is  being  used  exclusively  for  pur- 
poses purely  charitable* 

Pursuant  to  the  constitutional  provision  the  Legisla- 
ture passed  Section  9743,  R.  S.  Mo*  1929,  exempting  certain 
real  estate  from  taxation  and  it  provides  in  part  as  follows: 

* * *sixth,  lots  in  incorporated 
cities  or  towns,  or  within  one  milT  of 
the  limTFs  of  any  such  city  or  town, 
to  the  extent  of  one  acre,  and  lots 
one  mile  or  more  distant  from  such 
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cities  or  towns,  to  the  extent  of  five 
acres,  with  the  buildings  thereon, 
ih en  the  same  are  used  exclusively 
for  religious  worship,  for  schools  or 
Tor  purposes  purely  charitable,  shall 
be  exempt  from  taxation  for  state, 
county  or  local  purposes*" 

In  the  case  of  State  ex  rel*  v*  Powers,  10  Mo*  App. 
263,  very  similar  facts  were  construed  in  the  light  of 
this  constitutional  provision,  and  the  Court  said  at  1* 
c*  268: 


"It  appears  from  the  pleadings  in 
the  present  case,  that  the  whole  ob- 
ject of  the  institution  is  charity; 


ing  is  used  exclusively  for  a hospi- 
tal. The  object  being  clearly  chari- 
table, end  exclusively  so,  and  all 
ideas  of  private  gain,  profit,  or  ad- 
vantage being  excluded,  we  are  unable 
to  see  any  reason  for  holding  that  the 
purpose  is  not  'purely  charitable' 
within  the  meaning  of  the  law.’’ 

The  above  case  was  affirmed  by  the  Missouri  Supreme 
Court  in  74  Mo*  476* 

According  to  the  trust  deed  attached  to  your  request, 
the  lots  and  improvements  in  the  City  of  Trenton  which  were 
conveyed  to  the  Trenton  Trust  Company,  in  trust,  on  Septem- 
ber 21st,  1932,  as  recorded  in  Book  199,  page  184,  the  terms 
of  the  trust  are  not  set  out  in  the  recorded  warranty  deed, 
but  are  referred  to  In  the  warranty  deed  where  It  describes 
the  grantee  as  a trustee  "under  trust  agreement  dated  Sep- 
tember 20,  1932."  You  have  submitted  a cony  of  a trust 
agreement  of  that  date  which  is  certified  to  by  a notary 
as  a true  copy,  but  nothing  on  its  face  shows  that  it  was 
ever  recorded*  For  all  the  record  shows,  as  per  the  trust 
agreement  which  you  have  exhibited,  there  may  be  some  other 
trust  agreement  executed  as  of  the  dame  date  which  would  be 
enforceable  under  the  terms  of  the  deed  as  a prior  trust 
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agreement  and  at  the  same  time  not  be  a charitable  trust 
agreement  at  all.  The  grantee,  known  aa  "The  Trenton  Trust 
Company,"  ia  Incorporated  with  power  to  handle  trusts  which 
are  not  charitable  and  at  no  events  are  tax  exempt.  This 
trust  agreement  should  be  recorded  and  the  recorded  agreement 
should  show  that  the  terms  of  the  trust  agreement  in  force 
be  not  speculative  and  that  The  Trenton  Trust  Company  is  the 
trustee  of  what  ourports  to  be  a charitable  trust. 

e are  forced  to  assume  that  the  trust  agreement  sub- 
mitted is  a copy  of  the  trust  agreement  referred  to  in  the 
warranty  deed,  and  that  no  other  trust  agreements  exist. 

There  is  no  duty  on  the  county  assessor  to  make  any  such 
assumption  and  until  it  be  recorded  he  should  assess  the 
property  for  taxation. 


CONC-USIOM 


Under  the  provisions  of  the  submitted  trust  agreement, 
if  it  be  truly  the  trust  agreement  r eferred  to  in  the  sub- 
mitted deed,  certain  of  the  patients  receivable  at  the 
hospital  are  expected  to  pay  for  the  hospitalisation  they 
receive,  and  the  profit  derived  ia  to  be  applied  exclusively 
to  the  charitable  purposes  of  the  hospital.  With  those 
patients  whom  the  general  staff,  charged  with  the  manage- 
ment of  the  hospital,  determine  to  be  deservingly  poor 
there  is  no  charge.  No  person  connected  with  the  hospital 
is  to  derive  any  profit  from  the  work  carried  on  there. 

We  are  of  the  opinion  that  the  property  described  in 
the  trust  agreement,  to  the  extent  of  one  acre,  is  not 
taxable  during  the  period  that  it  is  actually  being  used 
as  provided  by  the  trust  agreement. 

The  actual  use  of  the  property  for  the  purposes  and 
under  the  conditions  described  in  the  trust  agreement  is, 
in  our  opinion,  a use  which  is  exclusively  for  charitable 
purposes  and  as  allowed  by  the  Constitution  and  provided 
for  by  legislative  act.  When  so  used  it  is  exempt  from 
taxation  to  the  extent  of  one  acre. 

The  fact  that  the  grantor  be  living  does  not  have  any 
tearing  on  the  question  as  to  whether  the  property,  to  the 
extent  of  one  acre,  be  exempt  from  taxation  as  property 
being  used  exclusively  foe  charitable  purposes.  The  fact 
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that  the  grantor  utilizes  a oortior.  of  the  building  by 
occupying  a small  part  of  the  premises  and  maintaining 
his  office  in  the  hospital  building,  does  bring  the  use 
of  the  property  without  statutory  exemption  from  tax- 
ation of  property  b eing  used  exclusively  for  charitable 
purposes.  In  the  light  of  the  Powers  case,  supra,  the 
fact  that  patients  with  money  are  expected  to  pay  for 
hospitalization  they  receive  does  not  bring  the  use  of 
the  property  without  thr  statutory  exemotlon  from  taxation 
of  property  being  used  exclusively  for  charitable  purposes. 


Respectfully  sumbitted. 


WM.  ORh  SAWYIKS 
Assistant  Attorney  General. 


A ° PR  OV  LD  $ 
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LU-.  oQUxil  OCCUPATION  .*£:  Hater  sold  by  City  of  Excelsior  .springs  subject 
to  tax;  mineral  baths  not  subject  to  tax;  receipts  from  operation  of 
shimming  pool  not  subject  to  tax.  . 


June  28,  1855. 


iir.  riobert  koore, 

Jpecial  Counsel, 

City  of  xixcelsior  Springs, 
excelsior  Springs,  Mo. 


Dear  Jir: 


This  department  i3  in  receipt  of  your  letter  of 
June  25  wherein  you  present  the  following  statement  of  facts 
and  request  our  opinion  regarding  the  same: 

"The  City  of  ihccelsior  oprings, 
under  authority  of  sections  6898-a 
to  6898-D,  inclusive,  as  enacted  by 
the  Fifty-seventh  General  Assembly 
(extra  session)  has  secured  a loan 
and  grant  from  the  Public  ‘.orks 
administration  and  thereby  is  pro- 
ceeding to  purchase  mineral  wells  in 
the  city  and  to  construct  service 
buildings  for  the  sale  of  these 
waters,  giving  of  mineral  water  baths, 
operating  a mineral  water  swimming 
pool,  etc. 

"In  setting  up  our  accounting  system 
for  the  operation  of  this  mineral 
water  system,  which  will  not  he  opened 
for  at  least  30  days  - we  find  it 
necessary  to  have  some  determination 
in  relation  to  the  new  sales  tax  law. 

The  provisions  of  Section  1-a  of  this 
A.ct  might  be  Interpreted  to  subject 
the  City  to  the  payment  of  such  tax. 


"Our  accountants  are  very  anxious 
that  this  question  he  settled  for  them 
as  soon  as  possible.  * * * *■ 
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We  note  that  the  activity  about  to  be  engaged  in  by 
the  City  of  Lxcelslor  Springs  will  not  be  in  actual  operation 
for  at  least  thirty  days.  The  1935  Jession  of  the  Legislature 
passed  a new  sales  tax  act  which  goes  into  effect  August  £7, 
1935. 


It  has  been  a mooted  question,  ever  since  the  original 
.uOt  was  passed  by  the  special  session  of  1933-34,  as  to  whether 
or  not  municipalities  were  included  in  the  word  "person"  as 
contained  in  the  Act.  The  word  "person"  a s defined  in  the  *ct 
is  as  follows:  (Laws  of  Mo.  1933-34,  chetra  Session  p.156) 

"’Person'  includes  any  individ- 
ual, firm,  co-partnership,  joint 
adventure,  association,  corporation, 
estate,  trust,  business  trust, 
receiver,  syndicate  or  any  other 
group  or  combination  acting  as  a 
unit,  and  the  plural  as  well  as 
the  singular  number." 

In  a recent  decision  of  the  Circuit  Court  of  Cole  County, 
Missouri  in  the  case  of  City  of  Webster  Groves  v.  Porrest 
_>mith  it  was  ruled  that  municipalities  were  required  to  pay 
the  tax  under  the  ^.ct  of  1933-34. 

In  passing  the  new  Occupation  Tax  *kOt  the  Legislature 
has  seen  fit  to  define  the  word  "person"  as  follows: 

"'Person'  includes  any  individ- 
ual, firm,  co-partnership,  joint 
adventure,  association,  corporation, 
municipal  or  private,  estate,  trust, 
business  trust,  receiver,  syndicate 
or  any  other  group  or  combination 
acting  as  a unit,  and  the  plural 
as  well  as  the  singular  number." 

Thus,  it  will  be  noted  by  the  above  definition  as  con- 
tained in  oec.  1 of  the  new  /j.et,  that  there  can  be  no  doubt  as 
to  the  Intention  of  the  Legislature  to  include  municipalities 
therein.  We  shall  therefore  consider  your  question  solely  from 
the  standpoint  of  the  .*ct  of  1933-34. 

The  Ltate  of  Kentucky  in  its  sales  tax  act  defines  the 
word  "person"  to  include  any  individual,  co-partnership,  assocla 
tlon,  corporation,  trust  or  other  form  of  business  organization 
not  therein  enumerated,  regardless  of  whether  or  not  similar  to 
those  enumerated.  This  definition  is  similar  to  the  definition 
of  the  word  "person"  as  contained  in  the  Missouri  Act  of  1933-34 
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The  Supreme  Court  of  Kentucky  In  the  case  of  City  of 
Covington  ▼.  c>tate  Tax  Commission,  77  eS.V.  (2d)  386,  in  dis* 
cussing  the  question  of  whether  or  not  municipalities  were 
embraced  in  the  act,  said  (l.c.  390,  391): 

"*  + *But  it  is  insisted  that  the 
language  of  the  statute  Itself  is 
insufficient  to  embrace  municipalities, 
or  charitable  and  educational  in- 
stitutions when  engaged  in  the 
business  or  activity  of  merchants  or 
sellers  of  the  commodities  taxed.  That 
position  is  put  forward  because  it  is 
argued  that  the  word  ♦person1  does 
not  embrace  municipal  corporations, 
or  the  other  institutions  referred  to, 
and  therefore  none  of  them  may  be 
made  to  account  ftr  the  £ ax,  nor  are 
they  required  to  collect  it  from 
their  purchasers  in  transactions 
that  they  may  make  as  sellers  or  mer- 
chants. *.s  a general  rule  such  con- 
tention is  sustained  by  text-writers 
and  opinions,  but  there  are  well- 
recognized  exceptions  thereto,  one 
of  which  is  that  if  the  entire  pro- 
visions of  the  statute  being  construed 
indicate  that  municipalities  and  other 
institutions  rere  intended  to  be 
embraced,  then  courts  should  give  tha 
statute  that  construction,  and  it  is 
argued  that  the  definition  given  in 
the  statute  is  itself  broad  enough  to 
embrace  them.  The  act  under  considera- 
tion (section  2)  defines  ♦merchant*  as 
♦a  person  regularly  engaged  in  the 
vending  of  tangible  personal  property1 . 

It  then  defines  the  word  ‘person’  as 
♦includinr  any  individual,  co-partnership, 
association,  corporation,  trust  or  other 
form  of  business  organization,  regardless 
of  whether  or  not  enumerated  here  and 
regardless  of  whether  or  not  similar 
to  those  enumerated.* 


"Summarizing,  our  conclusions  are:  (a) 

That  the  tax  involved  here  creates  a 
burden  upon  the  purchaser,  or  buyer,  and 
is  not  one  borne  by  the  seller  or  merchant; 
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(b)  that  as  merchant  or 
seller  municipalities,  as  well 
as  charitable  and  educational 
institutions,  are  required  to 
charge  it  and  collect  it  from  all 
customers  who  are  not  exempt  from 
paying  it,  and  to  account  therefor; 

(c)  that  municipalities,  as  buyers 
of  the  taxed  commodities,  must  pay 
the  tax  as  required  by  the  statute 
upon  all  purchases  made  by  them, 
upon  the  sale  of  which  the  levy  is 
made,  except  those  made  exclusively 
for  their  educational  and  charitable 
institutions;  (d)  that  the  merchant 
or  seller  is  exonerated  from  paying 
the  tax  on  sales  made  to  charitable 
and  educational  institutions,  and 
other  classes  of  buyers  who  may  be 
exempt  from  paying  it  as  purchasers; 
and  (e)  that  such  exempt  purchasers 
are  the  state  and  its  administra- 
tive institutions,  and  also  purely 
educational,  eleemosynary,  and 
charitable  institutions,  as  well 

as  purely  federal  activities.  The 
judgment  appealed  from  harmonizes 
with  our  conclusions,  with  the 
single  exception  that  it  exonerated 
charitable,  eleemosynary,  and  edu- 
cational institutions  from  collecting 
or  accounting  for  the  tax  when 
engaged  in  the  activity  of  merchant 
or  seller,  but  which  we  have  herein 
determined  was  and  is  erroneous." 


Other  cases  bearing  on  this  question,  but  which  we 
will  not  burden  this  opinion  with  quotations  therefrom,  are 
Orange  otate  Oil  Co.  ▼.  *mos,  100  Fla.  884,  130  jo.  707;  city 
of  V/est  Palm  Beach  v.  *mos,  100  Fla.  891,  130  3o.  710; 

United  states  v.  Perkins,  163  U.d.  625,  16  o.  Ct.  1073,  41 
L.  .id.  287;  Texas  Company  v.  Brown,  258  U.B.  466,  42  J.  Ct. 
375,  66  L.  £d.  721;  City  of  Portland  v.  Kozer,  108  Or.  375, 

217  P.  833;  standard  Oil  Co.  v.  Brodie,  153  .J*k.  114,  239  ” . 

753;  and  Pierce  Oil  Corporation  v.  Hopkins,  282  F.  253. 
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It  is  the  opinion  of  this  department  that  water, 
constituting  tangible  personal  property,  when  sold  by  the 
City  of  j&celsior  springs,  a municipality,  is  subject 
to  a tax  of  ono-half  of  one  per  cent  on  the  gross  sales 
thereof.  As  to  the  mineral  water  baths,  we  are  of  the 
opinion  that  the  gross  reoelpts  on  this  item  are  not 
subject  to  the  tax  for  the  reason  that  sales  from  same  con- 
stitute sales  of  sorrlces,  which  is  not  specifically 
designated  as  taxable  ugder  3ec.  2-A  of  the  Act.  For  the 
same  reason  we  are  of  the  opinion  that  the  receipts  from 
the  operation  of  a mineral  water  swimming  pool  are  not 
subject  to  the  tax. 


Respectfully  submitted. 


OLLIVivA  «.  KOLcU, 
Assistant  attorney  General. 


Johi.  . hcfc*;;,  Jr., 

( cting)  attorney  General. 


SMALT,  LOAN  LAW l 


Licensees  under  Small  Loan  Law  permitted  to 
accept  real  estate  as  security.  Sections 
5544  to  5564,  R.  S.  1929, 


lion*  0.  H.  -oberly 
Commissioner  of  Finance 
Jefierson  City*  Missouri 


bear  Mr*  Moberly: 


This  i 8 to  acknowledge  receipt  of  your  letter 
of  August  12*  1935,  in  which  you  request  the  opinion  of 
this  Department  "as  to  whether  or  not  licensees  under 
irticle  VII,  Chapter  34,  Revised  Statutes  of  Missouri, 
1929,  are  prohibited  from  accepting  mortgages  on  real 
estate  as  security  for  loans  made  under  the  provisions 
of  said  Article." 


The  "Small  Loan  Act"  is  found  in  Section  5544 
to  5564,  inclusive.  Revised  Statutes  of  Missouri,  1929, 
and  provides  for  the  regulation  of  the  small  loan  business. 

Said  act  provides  that  those  who  are  engaged 
in  the  making  of  loans  of  $300.00  or  less  are  required  to 
be  licensed,  oonded,  examined  and  supervised  by  the  Com- 
missioner of  Finance  of  the  State  of  Missouri.  Each 
lcenseo  is  required  to  keep  records  and  to  give  borrowers 
receipts  for  payments  and  a clear  statement  of  the  terms 
of  the  contract;  other  regulatory  features  are  contained 
in  the  act.  The  maximum  rate  of  Interest  in  Missouri  is 
two  and  one-half  per  cent,  per  month  on  all  outstanding 
balances.  The  act  further  provides  for  criminal  penal- 
ties for  any  violations  of  same. 

Section  5556,  R.  S.  Mo.,  1929,  provides  as 

follows : 

"Fvery  licensee  hereunder  may  loan 
money,  not  exceeding  in  amount  the 
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sum  of  i'300,00,  and  may  charge,  con- 
tract for  and  receive  thereon  interest 
at  a rate  not  to  exceed  two  and  one- 
half  per  centum  per  ;onth.  Interest 
shall  rot  be  payaole  in  advance  or 
compounded  and  shall  be  computed  on 
unpaid  balances.  xn  addition  to  the 
interest  herein  provided  for,  no 
further  or  other  charge  or  amount 
whatsoever  for  any  examination,  ser- 
vices, brokerage,  commission  or  other 
thin0  or  otherwise  shall  be  directly 
or  indirectly  charged,  contracted  for 
or  received,  except  the  fees  allowed 
by  law  actually  and  n cessarlly  nalS 
out  by  the  licensee  to  any  public 
o leer  lor  filing,  recording  or 
releasing  in  any  public  office  any 
: ns tr i ; rent  aecuriry,  the  loan,  "which 
fee  may  be  collected  when  the  loan 
is  made  or  at  any  time  thereafter. 

No  interest  or  choree  in  excess  of 
those  permitted  by  this  article  shall 
be  made,  contracted  for  or  received, 
and  if  any  such  is  charged,  made, 
contracted  for  or  received,  the  contract 
of  loan  and  all  evidence  thereof  and 
security  and  lien  therefor  shall  be 
void  and  of  no  effect,  and  the  licensee 
shall  have  no  right  to  collect  or 
receive  any  principal,  interest  or 
charge  whatsoever  of  or  for  such  loan." 


section  5657,  R.  S.  'Jo,,  1929,  provides  in  part 
as  follows: 


■*  * *;  upon  repayment  of  the  loan 
in  full  mark  Indelibly  every  paper 
signed  by  the  borrower  with  the  word 
'paid'  or  'cancelled,*  and  release 
any  mortage,  * * *." 
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A t will  be  seen  that  the  act  contemplates  that 
security  may  oe  given  by  the  borrower,  when  required,  for 
the  loan  of  any  money.  Practically  all  states  have  adopted 
what  is  known  as  the  " >mall  Loan  Law",  which  has  for  its 
purpose  the  regulation  of  loans  to  people  of  small  incomes, 
and  we  find  upon  investigation  that  in  some  states  under 
this  act  it  is  provided  that  "no  licensee  shall  take  a lien 
upon  real  estate  as  security  for  any  loan  made  under  this 
act,  except  such  lien  as  is  created  by  law  upon  the  record- 
ing of  a Judgment." 

Nowhere  in  the  act  in  Missouri  is  there  any 
restriction  that  real  estate  may  not  be  given  as  security 
for  a loan  under  the  "Small  noan  iot.H  It  is,  therefore, 
our  opinion  that  a licensee  under  the  "small  Loan  Aot"  is 
not  prohibited  from  accepting  mortgages  on  real  estate  as 
security  for  loans  under  the  provisions  of  Article  7, 

Chapter  34,  Revised  Statutes  of  Missouri,  1929. 


Very  truly  yours. 


COVKLL  ft.  HEWITT 

Assistant  Attorney -General 


APPROVED  i 


JOitt  go1  ;-‘ax,  J!r. 

(Acting)  Attorney -General. 


CRHiEO 


BANKS  & BANKING:  ) Publication  of  unclaimed  deposits, 

) dividends  and  interest  every  fire  yerrs 
COMMISSIONER  OF  FINANCE:  ) by  Commissioner  of  Finance,  under 

Section  5304  R.  S.  Mo.  1929. 


December  3,  1935. 


)*>' 


Hon.  o.  H.  Moberly 
Commissioner  of  Finance 
Jefferson  City,  Missouri 


Dear  Mr.  . oberly: 


This  is  to  acknowledge  receipt  of  your  letter 
of  November  25,  1935,  in  which  you  request  the  opinion 
of  this  Department  on  the  questions  therein  submitted. 
Your  letter  Is  as  follows: 

• 

"I  shall  appreciate  an  opinion  from 
you  regarding  the  manner  in  which  the 
unclaimed  deposits,  dividends  and 
Interest,  reported  to  this  Department 
by  banks  and  trust  companies  in 
accordance  with  the  provisions  of 
Sections  5389  and  5460,  Revised 
Statutes  of  Missouri,  1929  are  to  be 
published  by  this  Department. 

"For  your  information  this  Department 
has  heretofore,  on  the  specified  dates, 
published  in  a newspaper  in  the  City 
of  Jefferson  In  which  notices  uy  state 
officers  are  required  by  law  to  be 
published  and  in  at  leact  one  daily 
newspaper  published  in  each  city  of  the 
first  class  within  the  state  a list 
containing  the  full  names  of  the  persons 
entitled  to  receive  such  unclaimed  de- 
oslts,  dividends  or  Interest  and  the 
names  and  addresses  of  the  banks  and 
trust  companies  reporting  the  unclaimed 
deposits,  dividends  or  interest;  whereas 
my  construction  of  the  provisions  of 
section  5304  is  that  this  Department  is 
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required  to  publish  only  the  names 
of  the  going  banks  and  trust  com- 
panies which,  according  to  their 
last  reports,  held  unclaimed  deposits, 
dividends  or  interest  and  the  names 
of  the  liquidated  corporations  for 
the  benefit  of  whose  unlocated  deposi- 
tors, creditors,  stockholders  or  share- 
holders I,  as  Commissioner,  hold 
' deposits,  dividends  or  interest  as 
trustee,  together  with  the  full  names 
of  the  persons  entitled  to  receive  such 
unclaimed  deposits,  dividends  or  interest 
from  me,  as  Commissioner, 

"You  will  observe  that  under  the  pro- 
visions of  Section  5389,  applying  to 
banks,  and  Section  5460,  applying  to 
trust  compani  s,  the  going  institutions 
have  already  published  a list  of  the 
names  of  the  persons  entitled  to  un- 
claimed deposits,  dividends  or  interest 
within  the  meaning  of  these  sections 
and  this  would  appear  to  Justify  my 
conclusion  that  I,  as  Commissioner,  am 
now  only  required  to  publish  the  names 
of  the  institutions  reporting  unclaimed 
deposits,  dividends  and  Interest;  but 
that  I must  publish  a list  of  the  names 
of  the  liquidated  corporations  for  the 
benefit  of  whose  unlocated  depositors, 
creditors,  stockholders  or  shareholders 
I,  as  doramissioner,  hold  deposits, 
dividends  or  interest  as  trustee,  together 
with  the  full  names  of  the  persons  entitled 
to  receive  such  unclaimed  deposits, 
dividends  or  interest  from  me,  as  Commis- 
sioner. 

"Inasmuch  as  it  is  necessary  to  make  this 
publication  the  second  Wednesday  in 
January,  1936,  I shall  appreciate  an 
early  response  to  this  request." 
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Your  request  calls  for  a construction  of  Section 
5304,  K.  5.  Mo.  1929,  as  to  what  the  duties  of  the  Commis- 
sioner of  Finance  are  in  said  section.  xt  provides  as 
follows : 


M0n  the  second  Wednesday  in  January, 
nineteen  hundred  and  sixteen,  and 
on  the  second  Wednesday  in  January 
in  each  fifth  year  thereafter  the 
c 'mraissioner  shall  cause  to  be 
published  in  a paper  in  the  City  of 
Jefferson  in  which  notices  by  state 
office  s are  required  by  law  to  be 
published,  and  in  at  least  one 
daily  newspaper  published  in  each 
city  of  the  first  class  within  the 
state,  a list  containing  the  names 
of  the  banks,  trust  companies  and 
private  bankers  and  savin  s banks 
which,  according  to  their  last 
reports  to  him,  held  unclaimed  de- 
posits, dividends  or  interest,  and 
the  names  of  the  liquidated  corpora- 
tions and  private  bankers  for  the 
benefit  of  whose  unlocated  depositors, 
creditors,  stockholders  or  shareholders, 
the  commies  oner  holds  deposits, 
dividends  or  interest  as  trustee,  to- 
gether with  the  full  names  of  the 
persons  entitled  to  receive  such  un- 
claimed deposits,  dividends  or  interest 
from  trie  commissioner. B 


This  section  provides  that  the  Comr.issloner  of 
F nance  shall  on  the  second  Wednesday  in  January,  1916,  and 
on  the  second  .’edresday  in  January  in  each  fifth  year  there- 
after publish  (1)  a list  containing  the  names  of  the  banks, 
trust  companies  and  private  bankers  and  savings  banks,  which 
according  to  their  last  reports  to  him  held  unclaimed 
deposits,  dividends  or  interest;  and  (2)  the  names  of  the 
liquidated  corporations  and  private  bankers  for  the  benefit 
of  whose  unlocated  depositors,  creditors,  stockholders  or 
shareholder s the  oom  is  s loner"  "holds  deposits,  dividends  or 
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interest  as  trustee  together  with  the  full  names  of  the 
persons  entitled  to  receive  such  unclaimed  deposits# 
dividends  or  interest  from  the  Commissioner# 

This  oub llca t ion  should  be  made  in  a paper  in 
the  City  of  Jefferson  in  which  notices  by  state  officers 
are  required  by  law  to  be  published#  and  in  at  least  one 
daily  newspaper  published  in  each  city  of  the  first  class 
within  the  State  on  the  second  Wednesday  in  January,  1916, 
and  each  fifth  year  thereafter. 

Under  the  provisions  of  Section  5389  R.  S.  Mo# 

1929  (applying  to  banks)  and  Section  5460  R.  S.  Mo.  1929 
(applying  to  trust  companies),  referred  to  in  your  letter, 
reports  have  theretofore  been  made  to  the  Commissioner  of 
Finance  that  is  before  the  publication  under  Section  5304, 
su  ra,  and  publication  been  made  in  the  September  previous 
in  each  fifth  year  in  the  county  and  in  the  village  or 
city  in  which  bank  is  situated,  of  all  deposits  made  in 
the  bank  and  all  dividends  declared  and  the  interest 
accrued  upon  any  of  its  stock,  or  other  evidences  of  indebt- 
edness which  on  the  first  day  of  the  August  preceding 
such  report  amounted  to  £50.00  or  over. 

According  to  Sections  5389  and  5460,  supra,  these 
unpaid  credits  in  said  banks  and  trust  companies  etc., 
having  been  published  according  to  law,  it  is  unnecessary 
for  you  to  publish  the  names  of  the  owners  of  such  credits 
and  it  is  only  necessary  for  you  to  publish  under  the 
provisions  of  Section  5304,  supra,  the  name s of  the  banksand 
trust  companies  having  such  unlocated  creditors.  However, 
in  the  case  of  banks  whose  liquidation  has  been  completed 
and  reports  made  according  to  law  to  you,  in  that  instance 
you  are  required  to  publish  the  names  of  the  unlocated 
depositors,  creditors,  stockholders  or  shareholders  whose 
moneys  you  hold  as  trustee  in  the  manner  provided  in  said 
section. 


It  is,  therefore,  our  opinion  that  it  is  only 
necessary  for  you  to  publish  the  names  of  the  going  banks 
and  trust  companies,  which  according  to  their  last  reports 
to  you  hold  unclaimed  deposits,  dividends  or  interest. 
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and  in  the  liquidated  corporations  or  private  bankers 
reported  to  you  it  is  necessary  for  you  to  publish  the 
full  names  of  the  unlocated  depositors,  creditors, 
stockholders  or  shareholders  for  whom  you  hold  deposits, 
dividends  or  interest  as  trustee,  together  with  the  names 
of  the  liquidated  banks. 


Very  truly  yours. 


COVE  Lb  H.  HEWITT 

Assistant  Attorney-Oeneral 


APFROV  D: 


. Jr.,  ' 

(Acting)  uttorney-Oeneral 
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TAXATION  Refund  to  purchaser  at  void  sale  payable  from 
County  Treasury. 


December  21,  1935, 


Honorable  Merrill  E.  Montgomery 
Prosecuting  Attorney 
Milan,  Missouri 


Dear  Sir: 

Acknowledgment  is  herewith  made  of  your  reouest 
for  an  o ini on  of  this  office  on  the  following  matter: 

"In  the  fall  of  1934  the  County  Treasurer 
of  Sullivan  County  acting  as  Ex-Officio 
County  Collector  sold  certain  lands  for 
delinquent  taxes  in  accordance  with  the 
provisions  of  the  Session  Acts  of  1933, 

Sec 8.  9946-9963e,  pages  426  to  449.  In 
one  case  it  was  later  discovered  that  the 
Township  Collector  had  by  error  marked  one 
tract  delinquent;  in  another  instance  a 
purchaser  objects  to  his  tax  certificate 
some  12  months  after  the  sale  on  the  grounds 
that  the  description  under  which  the  lands 
were  sold  was  so  imperfect  as  to  fail  to 
describe  the  land  or  lots  with  reasonable 
certainty. 

Relying  upon  Sections  9958a  and  9958b,  p. 

441,  the  County  Court  made  an  order  to 
refund  the  bids  to  the  holders  of  the  above 
tax  certificates.  The  Treasurer  had  dis- 
tributed this  money  among  the  various  funds, 
suoh  as,  road  and  bridge  funds,  county 
revenue  fund,  special  road  district  and 
school  funds  to  the  particular  districts. 

The  County  Court  order  did  not  Instruct  the 
Treasurer  as  to  what  fund  or  funds  this 
amount  should  be  taken  from;  the  statute, 
sec.  9960b  merely  directs  the  county  treasurer 
to  refund  the  purchaser  the  a ount  of  his 
bid,  with  interest  in  two  instances,  out  of 
the  county  treasury,  on  order  of  the  county 
court. 
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The  County  Treasurer  is  at  a loss  to  Snow 
where  this  money  should  be  drawn  fro#,  i.  e. 
should  it  come  out  of  the  general  revenue 
fund,  or  should  it  be  deducted  in  pro- 
portionate amounts  from  the  various  funds 
into  which  the  original  purchase  money  was 
distributed?  If  it  is  the  latter  plan,  then 
the  collector  will  have  to  show  in  his  next 
settlement  that  certain  funds  are  to  be 
deducted  from  the  various  items  to  be  dis- 
tributed among  his  various  funds  among  the 
various  subdivisions.  It  has  also  been 
suggested  that  the  county  court  set  out  fcEethe 
county  revenue  fund  an  amount  to  pay  these 
items,  then  next  year  when  these  land  des- 
criptions have  been  corrected  and  resold 
for  taxes,  this  amount  could  be  restored  to 
the  county  revenue  fund  and  thus  avoid 
complications  in  the  settlements.  In  the 
opinion  of  your  office  what  would  be  the 
proper  manner  in  which  to  handle  this  matter 
under  the  present  law?" 

Section  9958b,  page  441,  Laws  of  Missouri  1933,  reads 

as  follows: 

"No  sale  or  conveyance  of  land  for  taxes 
shall  be  valid  if  at  the  time  of  being 
listed  such  land  shall  not  have  been  liable 
to  taxation,  or  if  liable,  the  taxes  thereon 
shall  have  been  paid  before  sale,  or  if  the 
description  is  so  imperfect  as  to  fail  to 
describe  the  land  or  lot  with  reasonable 
certainty  and  for  the  first  two  enumerated 
causes,  the  money  paid  by  the  purchaser  at 
such  sale  shall  be  refunded,  with  interest, 
out  of  the  county  treasury,  on  order  of  the 
county  court." 

The  only  direction  provided  for  above  is  that  the 
money  should  be  refunded  to  the  purchaser  "out  of  the  county 
treasury".  There  is  no  time  limitation  contained  in  the  act 
limiting  the  time  within  which  claims  for  refund  must  be  made.  It 
therefore  appears  that  it  wa  - the  intention  of  the  legislature 
to  insure  any  purchaser  that  in  the  event  it  was  impossible  for 
him  to  collect  the  tax  from  the  taxpayer  because  the  tax  had 
theretofore  been  paid  or  because  the  description  did  not  Identify 
any  tract  of  land,  that  the  purchaser  would  receive  a refund  of 
the  amount  paid  the  county  for  such  certificate  with  Interest  on 
his  money. 
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There  seems  to  be  no  similar  provisions  of  anv 
vlous  Missouri  law  which  has  been  construed  by  our  Appellate 
Courts.  However,  In  the  case  of  Spalding  Manufacturing  Company 
vs.  Board  of  Commissioners  of  LaPlatta  County,  168  Pac.  84,  the 
Supreme  Court  of  Colorado  passed  upon  a similar  provision  of  the 
Colorado  law.  Section  5750  Revised  Statutes  1908,  and  held  that 
the  failure  of  the  County  Collector  to  pay  the  money  over  to  the 
County  did  not  defeat  the  right  to  a refund  which  was  to  be  paid 
from  the  county  treasury.  In  the  case  of  Tisdale  vs.  Ward 
County,  127  N.  W.  512,  the  Supreme  Courtof  North  Dakota  con- 
strued Section  1585  Revised  Codes  1905,  which  provided  for  a 
refund  out  of  the  County  Treasury  of  any  amount  paid  on  an  order 
from  the  County  Auditor,  but  also  provided* 


"And  a pro  rata  share  of  the  money  so  re- 
funded shall  be  oharged  to  the  State  and  to 
any  incorporated  city,  town,  village  or 
school  corporation  which  It  may  have  re- 
ceived any  part  of  such  void  tax. ■ 

Wins  the  Legislature  of  North  Dakota  gave  specific 
and  adequate  instructions  as  to  the  manner  In  which  the'  county 
was  to  obtain  reimbursement  for  sums  which  might  be  advanced  by 
the  County  and  in  equity  and  common  Justice  should  be  paid  by  the 
other  taxing  districts.  We  cannot  say  vfcat  the  Missouri  Legislature 
may  have  haa  in  mind  by  requiring  the  county  to  refund  the  sums 
nald  as  provided  for  in  Section  9968b,  but  at  any  rate  the  Legis- 
lature has  specifically  directed  that  these  sums  be  paid  out  of 
the  County  Treasury  and  has  made  no  provision  whatsoever  for 
charging  any  proportionate  part  to  school  districts,  road  dis- 
tricts or  other  taxing  bodies.  No  pr  vision  has  been  made  for 
the  charging  of  any  proportionate  part  of  this  to  the  various 
districts  involved. 


We  are  of  the  opinion  that  It  is  proper  for  the 
County  Court  to  refund  the  required  sums  from  the  County  Treasury, 
which  sum 8 may  later  be  repaid  to  the  County  In  the  event  taxes 
are  subsequently  recovered  by  virtue  of  a sale  of  the  land  taxed 
by  a proper  description. 

Respectfully  submitted, 

VUBUbfc  vx«  y/altncr,  Jr., 

Assistant  Attorney  General 

APPROVED: 


JOHN  v;.  HOFFMAN,  Jr., 
(Acting)  Attorney  General 
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COUNTY  SUPKRIiWENmEIIT  OF  SCHOOLS:  A person  who  has  not  taught  or 
supervised  schools  as  his  chief  work  at  least  two  or  the  eight  years 
next  preceding  his  election,  or  has  not  spent  the  two  years  next 
preceding  his  election  as  a regular  student  in  a state  teachers’  college 
or  university  cannot  qualify  as  County  Superintendent  of  Schools. 


a 


March  25,  1935. 


Hon.  Arthur  C.  Mueller, 
Prosecuting  Attorney, 
Gasconade  County, 

Her:  ann , 1 i s s our i • 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
Kerch  12  wherein  you  request  an  opinion  on  the  following 
question: 

"Can  a person  qualify  if  elected 
county  superintendent  of  sohools 
if  he  has  not  taught  school  for 
the  past  ton  years?  The  party 
has  had  27  years  experience  in 
teaching  and  supervising  public 
schools  and  holds  college  degrees, 
also  bearing  a life  certificate 
to  teach  in  the  public  schools  of  the 
State  of  Missouri." 

The  statute  in  relation  to  the  qualifications  of 
a county  superintendent  of  schools  is  section  9454,  R.S.  Vo. 
1929,  and  the  pertinent  part  relating  to  your  ouestion  is  bs 
follows : 


"There  is  hereby  created  the  office 
of  county  superintendent  of  public 
schools  in  each  and  every  county 
in  the  state;  the  oualified  voters 
of  the  county  shall  elect  said  county 
superintendent  at  the  annual  district 
school  meeting  held  on  the  first 
Tuesday  in  April,  1923,  and  every 
four  years  thereafter;  said  county 
school  superintendent  shall  be  at 
least  twenty-four  years  old,  a citi- 
zen of  the  county,  shall  have  taught 
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or  supervised  schools  as  his  ohief 
work  during  at  least  two  years  of 
the  eight  years  next  preceding  his 
election  or  appointment;  or  shall 
have  spent  the  two  years  next 
preceding  his  election  or  appoint- 
ment as  a regular  student  in  a 
state  teachers’  college  or  univer- 
sity, and  shall  at  the  time  of  his 
election  hold  a diploma  from  one 
of  the  state  teachers  colloges  or 
state  university,  or  shall  hold  a 
state  certificate,  authorizing  him 
to  teach  in  the  public  schools  of 
Missouri,  or  3hall  hold  a first 
grade  county  certificate  authorizing 
him  to  teach  in  the  county  of  which 
he  is  superintendent;  **♦*" 

We  construe  the  statute  to  compel  every  county  superintend- 
ent of  schools  to  be  at  least  twenty-four  years  of  age,  a citizen 
of  the  county,  and  shall  have  taught  or  supervised  schools  as  his 
chief  work  during  at  least  two  or  the  eight  years  next  preceding 
his  election  or  appointment,  or  shall  have  spent  the  two  years 
next  preceding  his  election  as  a regular  student  in  a state  teach- 
ers’ college  or  university. 

In  addition  to  the  above  qualifications,  a county  superin- 
tendent of  schools  must  possess  one  of  the  following  three 
alternatives : 

(1)  He  shall  at  the  time  of  his  election  hold  a diploma 
from  one  of  the  state  teachers’  colleges  or  state  university; 

(2)  He  shall  hold  a state  certificate  authorizing  him  to 
teach  in  the  public  schools  of  Missouri;  and 

(3)  3hall  hold  a first  grade  county  certificate  authorizing 
him  to  teach  in  the  county  in  which  he  is  superintendent. 

In  the  case  which  you  present  the  party  holds  college 
degrees  and  possesses  a life  certificate  to  teach  in  the  public 
schools  of  the  State  of  Missouri.  Undoubtedly  this  would  Qualify 
him  under  the  three  alternatives  set  out  above  as  to  educational 
oualifications. 

A deoision  relating  to  a teacher’s  certificate  as  a Quali- 
fication is  discussed  in  the  oase  of  3tate  v.  Kollowell,  233  S.W. 

405: 
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„***♦  cause  was  submitted  to  the 
trial  court  upon  an  agreed  statement 
of  fact,  from  which  it  appears  that 
respondents  only  insistence  is  that 
appellant  did  not  possess  the  statu- 
tory Qualifications  to  hold  the  office 
because  the  certificate  held  by  her 
did  not  comply  with  either  of  the 
three  alternative  qualifications 
prescribed  in  Acts  of  1911,  p.  404, 
as  follows: 

’And  shall  at  the  time  of 
his  election  hold  a diploma 
from  one  of  the  state  normal 
schools  or  teacher's  college 
or  the  state  university,  or 
shall  hold  a state  certificate, 
authorizing  him  to  teach  in 
the  public  schools  of  Missouri, 
or  shall  hold  a f i rst  grade 
certificate,  authorizing  him 
to  teach  in  the  county  of 
which  he  is  superintendent.' 

It  is  contended  by  respondent  that  said 
certificate,  so  Issued  to  appellant  by 
the  board  of  regents  of  the  state  normal 
school,  authenticated  by  the  state 
superintendent  of  schools,  is  not  a 
'state  certificate  authorizing  him  to 
teach  in  the  public  schools  of  Missouri.' 
This  contention  presents  the  only  ques- 
tion for  decision. 

* * * 

The  certificate  held  by  appellant 
emanated  from  the  state  by  statutory 
authority  and  authorized  her  to  teach  in 
the  public  schools  of  Missouri,  and  said 
certificate  is  therefore  a state  certifi- 
cate, within  the  meaning  of  the  Qualifying 
statute.  It  follows  that  appellant  at  the 
time  of  her  election  was  cualifled  to 
hold  the  office,  and  that  the  judgment 
of  ouster  rendered  by  the  circuit  court 
of  Schuyler  County  should  be  and  is 
reversed,  and  the  cause  remanded  with 
directions  to  enter  its  Judgment  quashing 
the  information." 
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CONCLUSION 


As  hereinabove  stated,  it  appears  that  the  person  who 
is  a candidate  for  County  Superintendent  of  Schools,  as  mentioned 
in  your  inouiry,  holds  the  necessary  educational  qualifications; 
also,  the  qualifications  as  to  age  and  citizenship,  but  lacks 
the  statutory  elements  of  Qualification  in  that  he  has  not  taught 
school  or  supervised  schools  as  hi3  chief  work  during  at  least 
two  of  the  eight  years  next  preceding  his  election  or  appointment, 
nor  has  he  fulfilled  the  requirements  of  the  other  alternative, 
"shall  have  spent  the  two  years  next  preceding  his  election  or 
appointment  as  a regular  student  in  a state  teachers’  college  or 
university."  Lacking  such  qualification,  it  is  the  opinion  of 
this  department  that  the  person  you  mention  in  your  letter  could 
not  qualify  as  County  Superintendent  of  Schools  in  the  event 
he  is  elected  to  that  office. 


Respectfully  submitted. 


OLLIVZR  W.  N0L2N, 

Assistant  '.ttorney  General 


APPROV’D: 


'tfoY  'l.  c'i.lTTfclCK, 
Attorney  General. 
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3TATE  1 AX  COMMISSION ; Commission  to  assess  busses  of  eleotric 

light  and  power  company,  Operated  in  lieu 
of  street  oars  as  distributable  property; 
also  franchise  of  said  eleotrio  light  and 
power  company. 

i"7 

May  3,  1935. 


State  Tar  Commission  of  Missouri 
Jefferson  City 
Missouri 

Att:  Hon.  Andrew  J.  Murphy 
Commissioner. 

Gentleraen: 


This  is  to  acknowledge  receipt  of  your  letter 
which  reads  as  follows: 

"The  Tax  Co  .l  aission  would  like  a ruling 
from  you  on  the  following  question: 

"Does  the  State  Tax  Commission  continue 
to  assess  the  distributable  property  of 
the  busres  run  by  the  P wer  Coutpany  here 
in  Jefferson  City  in  place  of  the  former 
Street  Railway  Co  m>an>  ? 

NOur  understanding  is  that  the  laeourl 
Power  and  Light  Company  is  operating  these 
busses  in  lieu  of  Street  oare  under  their 
old  street  railway  charter  or  franchise  and 
we  are  inclined  to  believe  that  as  long  as 
it  continues  to  operate  under  this  corpora- 
tion that  the  property  of  this  company  and 
franchise  of  the  corporation  should  be  re- 
renorted  to  tbe  Tax  Commission  for  assess- 
ment. 

"There  are  a number  of  other  companies  in 
the  State  that  have  substituted  busses  for 
street  railways  and  are  operating  in  a 
similar  manner . 

"Please  advise  us  of  your  opinion  of  the  law 
in  the  matter,  and  obliged.- 
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We  direct  you  to  applicable  statutes  and  authori- 
ties. 

Seotion  9854,  Ft.  3.  Mo.  1939,  in  subdivision  6, 
provides: 

"(6)  The  co.'-niosion  shall  have  the 
exclusive  power  of  original  assess- 
ment of  railroads,  railroad  cars, 
rolling  stock,  street  railroads, 
bridges,  telegraph,  telephone,  ex- 
press companies,  and  other  similar 
public  utility  corporations,  companies 
and  firms  now  possessed  and  exercised 
by  the  state  joard  of  equalization. 

3ald  con.*ni88ion  shall  also  have  all 
powers  of  original  assessment  of  real 
and  personal  property  now  possessed 
by  any  assessing  officer,  subject  only 
to  the  rights  given  by  the  Constitution 
to  the  state  board  of  equalization." 


We  contemplate  from  the  above  subdivision  of  the 
statute  that  the  State  Tax  Commission  shall  have  the  power 
of  original  assessment  of  railroads,  railroad  cars,  rolling 
stock,  street  railroads,  bridges,  telegraoh,  telephone,  and 
express  companies,  and  other  similar  public  utility  cor- 
porations. companies  and  firms  nor.  possesr ed  and  exercised 
sy  the  state  board  of  equalization.  In  light  of  this  sub- 
division, we  are  of  the  opinion  said  tax  commission  has  ex- 
clusive assessing  power  and  hafiag  such  powdr  shall  assess 
busses  of  electric  light  and  power  oonoany  as  distributable 
property  of  said  company. 


Section  10009,  R.  3.  Mo.  1929,  provides: 

"The  franchises  (other  than  the  right 
to  be  a corporation)  of  all  railroad, 
street  railroad,  bridge,  telegraph, 
telephone,  conduit,  water,  electric 
light  and  gas  companies,  and  of  all 
other  similar  corporations  owning 
operating  and  managing  public  utilities, 
and  of  all  quasi  public  corporations 
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possessing  special  and  peculiar  pri- 
vileges and  authorized  by  law  to  per- 
form any  public  service  (except  cor- 
porations formed  for  religious,  edu- 
cational : nd  benevolent  purposes)  shall 
be  as:  essed  for  the  purpose  of  taxation 
at  the  s&ne  line  and  in  the  same  manner 
as  other  proi  erty  of  such  corporation  is 
now  or  may  hereafter  be  required  to  be 
assessed;  and  there  sL  11  be  levied  upon 
the  assessed  value  of  such  franchise  the 
same  rate  of  taxation  as  may  be  levied 
upon  other  property  of  such  corporation. 
3aid  tax  shall  be  due  and  payable,  ihd 
like  proceedings  may  be  had  to  colleot 
the  same,  and  when  collected  it  shall  be 
disposed  of  in  the  same  way  as  the  taxes 
imposed  upon  the  other  property  of  such 
Corporation." 


Section  10066,  R.  9.  Mo.  1930,  Law*  of  Ho.  1933,  page 
422,  provides: 

"All  bridges  over  strea  is  dividing  this 
state  from  any  other  state  owned,  con- 
trolled, managed  or  leased  oy  any  per- 
son, corporation,  railroad  company  or 
Joint  stock  company,  and  all  bridges 
across  or  over  navigable  streams  within 
this  state,  where  the  oharge  is  made 
for  crossing  the  same,  which  are  now 
constructed,  which  are  in  the  course 
or  construction,  or  whioh  shall  here- 
after be  constructed,  and  all  property, 
real  and  personal,  including  the  fran- 
chises owned  by  telegraph,  telephone, 
electric  power  and  light  companies, 
electric  transmission  lines',' oil  pipe 
lines,  gas  pipe  liner , gasoline  pipe 
lines,  and  express  companies,  shall  be 
subject  to  taxation  for  state,  county, 
municipal  and  other  local  purposes  to 
the  same  extent  as  the  property  of 
private  persona.  And  taxe g.  levied  there- 
on shall  b e levied" and  collected  ln~tW 
iaanner  asTs  now  or  may  hereafter  be 
provided  by  law  for  the  taxation" oT'rail- 
road  pro- erty  in  this  stale . and  county 
courts,  and  the  county  and  state  bo&rds 
of  equalisation  are  hereby  required  to 
perform  the  same  duties  and  are  given 
the  sane  powers  in  assessing,  equalizing 
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and  adjusting  the  taxe?  on  the  property 
set  forth  In  this  sedtlon  as  the  said 
courts  and  boards  of  equalization  hare 
or  may  hereafter  be  empowered  with  In 
as see ring,  equalizing,  and  adjusting 
the  taxes  oil  railroad  property;  and  the 
president  or  other  chief  officer  of  any 
such  bridge,  telegraph,  telephone,  eleotrlo 
power  and  light  companies,  eleotrlo  trans- 
mission lines,  oil  pipe  lines,  gas  pipe 
lines,  paaollne  pine  lines,  or  express 
company,  or  the  owner  of  any  such  toll 
bridge,  jLo  hereby  required  to  render  state- 
ments of  the  property  of  sue}  triage,  tele- 
graph.^Eelgohone.  eleotrlo  power  and  light 
co  ipanles,  electric  transmission  lines, 
oil  pipe  lines,  >;as  pipe  lines,  gasoline 
pipe  lines.  or  express  companies  In  like 
manner  as  the  -resident . or  other  chief 
officer  of  the  railroad  company  Is  now  or 
may  here&Fter  be  required  to  render  for 
the  taxation  of  railroad  property. 


It  ie  obvious  from  the  wording  of  the  above  two  sections 
of  the  statutes  that  the  franchise  of  said  company  mentioned 
In  your  letter  or  any  companies  coming  within  the  purview  of 
this  section  shall  be  assessed  In  like  manner  as  the  property 
of  any  railroad  company  is  now  assessed. 


Section  10018,  Ft.  S.  Ko.  1 29,  provides: 

*0n  or  oefore  the  first  day  of  January 
In  each  year,  the  .resident  or  other 
chief  officer  of  every  street  railroad 
company  in  every  city  of  this  state  whose 
line  1b  now  or  sh^ll  hereafter  become 
so  far  complete*  and  In  operation  as  to 
run  horse  cars  , electric  oars,  cable  cars 
or  cars  propelled  by  any  other  devloe 
for  the  transportation  of  passengers,  shall 
furnish  to  the  state  auditor  a statement, 
duly  subscribed  and  sworn  to  by  said  presi- 
dent or  other  chief  offloer,  before  some 
officer  authorized  to  administer  oaths,  set- 
ting out  in  detail  the  fu}l  length  of  the 
line,  so  fax  as  completes , Included  branoh 
or  leased  lines,  the  entire  length  In  this 
state,  the  length  of  double  or  sidetracks. 


A «»AWCi  W*  V*  j « 

gm  i 

trolley  wires,  cabl< 


the  le'mcth  of  mob  line  located  upon  real 
estate  to  which  ouch  o©np«.ny  nay  have  title 
ae  rifiht  <k  say,  to*  length  of  euch  line 
located  u on  the  pu  lio  streets  or  thorough  - 
fares  of  any  city,  W ether  with  all  ears. 

lire  stock,  el sc trio 
Lee.  cable  conduits,  wra 

i4ou««,  .av.  „ -. ...  ...... 
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ui  the  riMt  cny  of  June,  which  «sy  be  used 
Xn  or  inoloent  to  the  aeration  of  such 
street  r 11  road,  the  length  of  such  line  In 
each  county*  snnoipal  tc unship  end  city 
tbrouetf*  or  in  which  it  is  located,  and  the 
oesh  value  of  the  several  it^ns  e braced 
in  the  eta tenant. ? 


potion  1CK19,  R*  . i?o.  199  , nrovideoi 

"The  said  property  returned  to  the  state 
auditor, a*  by  aeotl  n 10018  re  aired, 
shall  be  subject  to  taxation  for  state, 
county,  snxiioipal  and  other  purpose*  to 
the  eara©  extent  a*  the  real  and  ^eroonai 
pro 'erty  of  private  persona,  and' the  aap* 
shall  be  ncs^aoed,  apportioned,  certified 
and  the  taxer  thereon  levied  and  ool  coted 
at  the  tine  and  in  the  -wanner  which  ie  now 
or  nay  hereafter  be  provided  by  law  for 
the  &a*te»e«ent  and  taxation  of  other  rail- 
road property. 


motion  10..; jo,  . u o.  19:.m,  provides t 

"It  being  the  purpose  of  the  t«>  • reoeci- 
ln«  sect  Iona  to  »»k«  the  pro  erty  of 
street  h*Ur.*da  in  oil  lee  assessable 
and  taxable  in  the  act ne  wumer  Ohio;-  io 
notr  or  st&y  hereafter  be  provided  by  law 
for  the  ase*8«&Kmt  and  taxation  of  other 
railroad  property  all  Lae*  and  *>art«  of 
laws  inconsistent  or  in  conflict  there- 
with are  hereby  fe pealed*" 


Xn  the  case  of 


&miLf  330  m 

• : ^truin'; 


the  above  sections* 
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"(2)  Under  the  provisions  of  the  three 
seotions  just  referred  to  and  cuotec  In 
part,  it  is  too  plain  to  admit  of  con- 
troversy that  oil  the  property  of  a 
6treet  railroad  company , used  in  or  in- 
cident to  the  operation  of  its  street 
railroad,  is  to  be  ar-necsed.  aj  ortioned. 
certified  and  the  taxes  thereon  levied, 
in  the  manner  provided  by  laiTTor  the 
assessment  and  taxation  of" sTher  rail- 
road proper~  


Seotion  10012,  . . S.  Mo.  1929,  provides: 


"On  or  aoout  the  first  dry  of  January  in 
tac..  - every  year,  the  president  or 
other  chief  officer  of  every  railroad 
company  triftose  road  is  now  or  which  shall 
hereafter  become  so  far  completed  and  in 
operation  as  to  run  locomotive  engines, 
with  freight  or  passenger  oars  thereon, 
shall  furnish  to  the  state  auditor  a 
statement  duly  subscribed  and  sworn  to 
by  said  president  or  other  chief  officer, 
before  some  officer  authorized  to  ad- 
minister oaths,  setting  out  in  detail 
the  total  length  of  their  road  so  far 
as  completed,  including  br&noh  or  leased 
roads,  the  entire  length  in  this  state, 
and  the  length  of  double  or  sidetracks, 
with  depots,  water  tanks  and  turntables, 
the  length  of  suoh  road,  double  or  side- 
tracks in  eaoh  county,  municipal  town- 
ship, incorporated  city,  town  or  village 
through  or  in  which  it  is  looRted  in 
this  state;  the  total  number  of  engines 
and  cars  of  every  kina  and  description, 
includin,  all  palace  o r sleep lng  oar s , 


passenger  and  freight  cars,  and  all  other 
Eiovabl e orooerty  owned,  used  or  l'e'asecf~ ay 

first  day  of  June  in  eaoh 

eof . ■ 


them  on  th 
year . anT" 


The  Court  in  itate  ex  rel.  3ohool  District  v.  ddlll . 
supra,  in  further  construction  of  the  statutes  a ©ve  cited, 
at  pages  1135  and  1136,  said: 

"(4)  A reading  of  the  three  sections 
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relating  to  the  assessment  and  taxation 
of  the  property  of  street  railroad  con- 
pa  iies  in  ocnnection  with  those  pre- 
scribing the  method  for  the  assessment 
and  taxation  of  the  property  of  other 
railroad  companies  leaves  no  doubt  but 
that  the  property  of  the  former,  as  de- 
scribed in  said  Section  10016.  is  re- 
quired to  be  'assessed , apportioned, 
certified  end  the  taxes  thereon  levied* 
in  the  manner  prescribed  for  the  assess- 
ment and  taxation  of  the  distributable 
property  of  the  latter. 


OCCLUSION. 


In  light  of  all  these  statutes  when  read  together, 
it  is  the  opinion  of  this  department  that  such  of  the  oro- 
pertles  of  the  electric  li.  h't  and  power  oonmnniee  and 
particularly  of  the  pro  er ties  of  the  oonpany  mentioned 
in  your  letter  as  may  be  used  di^tributably,  Including 
franchise  of  the  company  mentioned  in  your  letter,  or  any 
cooTo&ny,  shall  be  assessed  by  the  state  tax  commission. 

It  la  our  opinion  that  no  electric  lirht  end  power  conmany 
or  any  company  that  is  now  operating  busses  in  lieu  of 
street  care  shall  eocae  assessment  of  such  busses  as 
distributable  property. 


Yours  very  truly, 


APPROVED: 

J.  E.  TAYLOR 

Assistant  Attorney-General. 


T'CY  'IcKITT"  Tfl” 

Attorney-General . 
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FRANCHISE  TAX: 


Capital  stock  notes  not  exempted 


V 


State  Tax  Commission 
Jefferson  City,  Missouri 

Attention  of  Mr.  A.  J.  Murphy: 

Gentlemen: 

This  department  acknowledges  receipt  of  your  re- 
quest for  &n  opinion  of  this  office  on  the  following  matter: 

"The  Corporation  Franchise  Tax  law  In 
section  4641  levies  a tax  on  corporations 
of  1/20  of  one  per  cent  of  the  par  value 
of  Its  outstanding  capital  stock  and 
surplus,  and  the  courts  have  construed 
'surplus'  to  mean  the  difference  between 
the  amount  of  outstanding  capital  stock 
and  amount  of  assets,  excluding  liabilities 

There  Is  a proviso  in  Section  4641  which 
says  'bank  deposits  snail  oe  considered 
as  funds  of  the  individual  depositor  left 
for  safe  keeping,  ana  shall  not  be  con- 
sidered in  computing  the  amount  of  tax 
collectible  unuer  the  provisions  of  this 
article.  ' 

te  have  interpreted  the  law  to  mean  that 
all  of  a banks  a ets  above  deposit 
liabilities  are  capital  and  surplus. 

It  is  our  opinion  that  no  deduction  can 
be  m de  from  such  determined  capital  and 
surplus  because  of  the  preferred  stock  or 
capital  notes  issued  by  such  banks  and 
owned  by  the  RFC. 
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le  would  like  very  much  to  have  an 
opinion  from  your  Department  as  to 
whether  or  not  preferred  stocks  and 
capital  notes  owned  by  the  RFC  corpor- 
ation are  deductible  liabilities  under 
the  Corporation  Franchise  tax  law.* 

Section  4641  Revised  Statutes  of  Missouri  1929,  provides 
In  part  as  follows: 

•For  the  taxable  year  of  1929  and  there- 
after every  corporation  organized  under 
the  laws  of  this  state  snail.  In  addition 
to  all  other  fees  and  taxes  now  required  or 
paid,  pay  an  annual  franchise  tax  to  the 
state  of  Missouri  equal  to  one- twentieth 
of  one  per  cent  of  the  par  value  of  Its 
outstanding  capital  stock  and  surplus. 


A franchise  la  a right  and  a franc rise  tax  is  a tax  on  the 
right  to  oo  ouslness.  It  Is  not  a tax  against  the  physical  pro- 
perty but  It  is  a tax  or  license  exaoted  by  the  State  because  the 
State  permits  the  party  taxed  to  do  business  within  the  state.  In 
the  case  of  state  vs.  fierce  Petroleum  Corporation,  reported  in 
31d  Ml  sourl,  102C,  the  Supreme  Court  of  Missouri  says,  1.  c.  1027: 

•The  tax  is  not  a property  tax,  but  an 
excise  levied  upon  the  privilege  of  taans- 
actlng  business  In  this  state  as  a corpor- 
ation. State  vs.  Tax  Commission,  282 
Mo.  213.  * 

In  the  oase  of  State  ex  rel.  Marcuette  Hotel  Investment 
Comp  ny  vs.  State  Tax  Commission  et  al. , reported  In  221  3.  V.  at 
page  721,  the  Supreme  Court  of  this  State  In  Hhuc  discussed  the 
question  you  inquire  about.  At  page  722  the  opinion  therein 
states  as  follows: 
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"It  clearly  appears,  by  reference  to 
sections  1 unu  2,  th- 1 the  fundamental 
Idea  in  the  alnd  of  the  beglsl&ture  was 
that  a corporation  doing  business  wholly 
In  this  state  should  be  taxed  under  the 
provisions  of  this  not  upon  two  things: 
First,  upon  the  amount  of  Its  outstanding 
capital  Ftock,  regardless  of  the  value  of 
Its  assets,  whether  more  or  less  than  the 
amount  of  the  outstanding  oapltol  stock; 
and,  second,  upon  any  surplus  property 
employed  In  Its  business  lu  this  state. 

The  tax  is  levied  not  upon  the  property 
Itself,  out  upon  the  right  of  the  corpora- 
tion to  transact  business  lu  this  state. 

The  references  to  the  amunt  of  the 
authorized  capital  stock  anc  to  the  amount 
of  the  surplus  axe  made  solely  for  the 
purpose  of  pointing  out  a method  of  deter- 
mining the  amount  of  the  tax.  It  is, 
of  course,  obvious  that  a corpor&tlon  may 
be  authorized  to  issue  a very  limited 
amount  of  capital  stock,  anu  may,  In  fact, 
in  the  case  of  a domestic  corporation, 
have  outstanding  only  one-half  of  the 
capital  stock  which  It  is  authorized  to 
lseue.  But  the  amount  of  capital  etook 
outstanding  le  by  no  means  the  measure  of 
the  amount  of  o&pltal  which  the  corporation 
may  uee  in  its  business.  It  commonly 
happens  th: t,  upon  the  organization  of 
a corporation,  all  or  so  much  of  its 
capital  stock  as  is  required  by  law  to  be 
paid  up  Is  paid  up,  and  In  addition  thereto 
a sum  is  contributed  by  the  stock  holders 
as  a means  of  establishing  and  reinforcing 
the  oredlt  of  the  corporation.  There  ie 
no  limit  to  the  amount  which  may  be  so 
contributed.  ▲ corpor&tlon  organized  and 
authorized  to  Issue  capital  stock  In  an 
amount  not  exceeding  $3,000  may  borrow 
and  employ  In  Its  bueluess  any  sum  whatever. 
The  result  is  that  a corpor&tlon  with  a 
minimum  stock  subscription  may  actually 
employ  huge  su  s of  capital  lu  Its  business. 
It  might  well  happen  that  no  part  of  this 
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total  employed  lu  business,  in  excess 
of  tne  amount  of  the  outstanding  capital 
stock,  would  be  surplus  In  the  ordinary 
acceptation  of  that  term.  If  this  excess 
were  borrowed  money,  the  amount  so  borrow* 
eu  would  constitute  a liability;  but 
the  corporation  would  nevertheless  be  em- 
ploying the  amount  of  that  liability  In 
business.  The  money  so  borrowed,  or  the 
property  purchased  with  th  t money,  would 
be  assets  of  the  corporation.  The  cor- 
poration would  have  the  right  to  use  and 
actually  would  be  using,  under  Its  franchise, 
not  only  the  amount  of  Its  outstanding 
capital  stock,  but  all  of  the  money  so 
borrowed.  ThlB  it  has  a right  to  do,  and 
It  1 8 that  right  which  the  General  Assembly 
Intended  to  tax  by  the  enaotment  of  the 
statute  here  In  question." 

Continuing,  1.  c.  723,  the  opinion  says: 

"The  Constitution  thus  declares  that 
taxss  shall  be  uniform  and  lu  proportion 
to  the  value  of  the  property  taxed,  (note 
that  It  is  the  value  of  the  property,  not 
the  value  of  the  owner's  Interest  therein, 
that  is  to  oe  taxed.)  These  provisions 
are  intended  to  secure  uniformity  and 
equality  in  taxation,  so  far  as  possible, 
ana  they  apply  to  ail  taxpayers,  both 
natural  ana  corporate,  and  to  franchise 
as  sell  as  to  property  taxss. 

Relator  contends  that  Its  Indebtedness 
shoulu  oe  deducted  from  its  surplus  assets 
for  assessment  purposes.  dut  Is  any  natural 
person  allowed  to  deduct  his  indebtedness 
from  his  assets,  before  giving  his  pro- 
perty In  for  assessment  for  taxation?  Rot 
at  all.  It  1 8 well  known  that  this  has 
never  been  the  polloy  of  tnle  state.  Now 
a fraachlee  may  be  granted  to  natural  persone 
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as  well  as  to  corporations,  and  may 
be  taxed  when  owned  by  tbe  one  as  well 
as  when  owned  by  the  other,  why  should 
tbe  Legislature  be  supposed  to  have  in- 
tends i to  depart  from  the  constitutional 
rule  of  equality  and  uniformity  merely 
because  this  is  a franchise  tax?  It 
cannot  be  presumed  that  the  law  intends 
in  matters  of  taxation,  to  extend  to 
corporations  a favor  which  it  denies  to 
natural  persons. * 

At  page  726  thereof,  on  motion  for  Rehearing,  the  Court 
speaxs  as  follows: 

“A  franchise  tax  is  not  one  levied  upon 
property,  but  oue  placed  on  the  right 
to  no  business.  It  may  be  graduated 
according  to  the  extent  of  the  buslnes 
done.  The  act  before  us  contemplates  a 
tax  upon  the  right  to  do  business  in 
accordance  with  the  property  actually 
used  in  the  business. 

Franchise  taxes,  to  be  fair,  should  be 
measured  by  the  volume  of  business.  The 
vo  ume  can  best  be  measured  by  the  pro- 
perty used  in  the  business.  To  illus- 
trate, one  corporstlon  has  $1, 000  of  its 
own,  and  starts  a business  with  it  as 
its  capital  stock.  It  keeps  within  its 
capital  stock.  The  volume  of  its  business 
necessity  is  small.  On  the  other  hand, 
another  corporation  has  fl,C00  of  its 
o«n  (in  capital  stock)  and  borrows 
ft49,00C,  and  with  the  £50,000  starts 
the  same  kind  of  business.  It  should  do 
many  times  the  business  of  the  other,  and 
its  tax  upon  the  right  to  do  business  should 
be  proportionately  greater. ■ 


State  Tax  Commiealon 


-6- 


Uay  80,  1935 


Me  think  tile  Supreme  Court  of  this  State  In  Banc,  in 
the  above  case  has  answered  your  Inquiry  to  the  effect  that  the 
Mississippi  Valley  Trust  Company  la  not  entltlsd  to  have  deduction 
in  the  payment  of  its  franchise  tax  by  reason  of  or  on  account  of 
the  fact  that  it  has  as  a part  of  Its  capital  atruoture  $500,000 
of  capital  stock  notes  held  by  the  Reconstruction  Finance 
Corporation. 

The  franchise  tax  is  not  a tax  on  the  capital  stock 
notes  but  is  a tax  on  the  right  of  the  Mississippi  vallsy  Trust 
Company  to  do  business,  and  as  is  s tat ad  in  the  above  opinion,  the 
corporation  whlcn  only  has  $1,000  of  capital  stock  and  keeps 
within  its  capital  stock,  does  a smaller  business  than  the  other 
corporation  therein  mentioned  whloh  has  & capital  stock  of 
$1,000  and  borrows  $49,000  and  uses  the  $50,000  with  which  to 
operate  its  business.  Likewise,  the  Mississippi  Valley  Trust 
Company  in  the  eyes  of  reason,  and  we  think  the  law,  by  reason 
of  expanding  its  capital  with  this  $500,000  of  capital  stock 
notes  aoes  a treater  business  just  as  the  above  corporation  who 
borrows  $49,000  would  do  a greater  business.  The  Supreme  Court 
in  the  above  case  says  that  the  corporation  shloh  has  the  larger 
assets  should  do  many  times  the  business  of  the  other  and  its 
tax  upon  the  right  to  do  business  should  be  proportionately 
greater.  As  stated  in  the  oase  of  Title  Guarantee  Loan  and 
Trust  Company  ve.  State,  155  3o.  305,  by  the  Supreme  Court  of 
Alabama,  1.  c.  307: 

"In  fixing  the  measure  of  the  exoice 
tax  the  legislature  say  and  should 
have  regard  to  the  value  of  the  pri- 
vilege to  the  taxpayer. * 

.Ve  think  that  it  is  immaterial  as  to  who  owns  the  $500,000 
capital  stock  notes,  as  it  is  not  the  capital  stook  notes  which 
are  taxed  or  upon  whlcn  a franchise  tax  is  collected,  but  it  is 
the  right  of  the  corporation  to  do  business  that  is  taxed:  The 
value  of  that  right  to  be  measured  by  the  corporation' 8 capital 
and  surplus.  The  0500,000  of  oapitel  notes  are  a part  of  the 
capital  structure  and  should  be  considered  as  such  in  the  assess- 
ment of  the  tax.  Mhlie  we  do  not  pass  npou  the  problem  ns  to 
whether  or  not  tne  notes  themselves  are  taxable,  for  the  purpose 
of  your  inquiry  we  uee^.  that  issue  immaterial,  for  even  though 
a tax  might  not  be  levied  directly  against  them  it  is  proper  to 
use  ana  con&lasr  them  as  a part  of  the  capital  structure  in 
measuring  the  amount  of  tax  to  .be  paid  by  the  Trust  Company. 
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The  State  of  Massachusetts  exacts  a franchise  tax  some- 
what similar  to  the  tax  required  by  the  State  of  Missouri.  The 
question  sas  presented  to  the  Court  as  to  whether  It  was  proper 
to  consider  shares  of  stock  of  a national  bank  In  measuring  the 
amount  of  franchise  tax.  In  the  case  of  A.  J.  Tro*er  Company 
ts.  Commonwealth,  111  I.  F.  968,  the  Supreme  Judicial  Court  of 
Massachusetts,  pas?lrur  upon  this  question  stated,  1.  o.  968: 

"The  tax  levied  upon  the  plaintiff  In 
determining  the  amount  of  which  these 
shares  were  considered  Is  strictly  an 
excise  and  not  a property  tax.  It  Is  an 
excise  upon  the  privilege  or  commodity  or 
franchise  of  existing  and  doing  business 
as  a corporation*  • • *lt  Is  no  objection 
to  the  validity  of  such  an  excise  tax  that 
In  measuring  Its  amount  consideration  Is 
given  to  property  which  oould  not  be  taxed, 
such  as  government  bonds.  Com.  vs.  Hamilton 
County,  12  Ala.  29b.  Affirmed  In  6 Mahl, 

81 r,  lb  L.  Kd.  907. " 

Ana  at  1.  c.  969  it  Is  held: 

"The  franchise  tax  upon  the  plaintiff  not 
being  a tax  upon  property  Is  not  taxation 
upon  Its  shares  of  national  bans  stock.* 

In  oraer  to  avoid  misundsr standing  that  might  arise  we  call 
attention  to  the  fact  the  t this  opinion  Is  written  concerning  the 
Franchise  Tax  and  the  opinion  written  by  this  Department  on  February 
19,  193b  to  your  Commission,  concerned  the  Ad  Valorem  Tax. 

Our  conclusion  Is  th  t preferred  stocks  and  capital  notes 
owned  by  the  Reconstruction  Finance  Corporation  are  not  deductible 
liabilities  under  the  corporation  franchise  tax  law  and  that  In  the 
Instant  o se  no  deduction  should  be  mrde  on  account  of  the  45~0,000 
capital  stook  notes  held  by  tne  Reconstruction  Finance  Corporation 
In  assessing  and  collecting  the  corporation  franchise  tax. 

Tours  very  truly. 


DRAKE  WAT30N, 

APPROVED:  Assistant  Attorney  General 


ROY  MOKITTR1CK, 
Attorney  General. 
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JUSTICE  OF  THE  PEACE:  Transcript  in  oriminal  case  may  be 

filed  with  Circuit  Clerk  as  in  civil 
cases. 


June  6,  1935. 


Hon.  Joseph  »V.  t.yers, 
Justice  of  the  icace, 
Sikeston,  Missouri. 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  of  this  office  reading  as  follows: 

'I  am  enclosing  herewith,  a transcript 
ol  judgement  for  cost,  renaerd  in  a 
criminal  case,  nlso  the  Circuit  Clerks* 
letter. 

I filed  the  transcript  with  the  Circuit 
Clerk,  and  asked  for  a execution  to 
wunklin  County,  wee  Clerks  reply. 

'On  the  advice  of  H.  C.  blanton,  Li.  o, 
,vtty,  I am  refering  this  to  you  as  the 
vttys  here  are  unable  to  find  a specific 
instruction  in  the  Law  for  such  cases 
made  and  provided,  nr.  blanton  says 
your  opinion  wil  prevail  in  the  cutter. 

>TYou  wil  understand,  The  iros.  witness 
against  whom  the  Judgement  is  renderd, 

J.  ir.ott  Joutlass  lives  at  mennett, 
uunklin  County,  Missouri,  anu  out  of  the 
jurisdiction  of  the  acott,  J.  k.  Court. 

"I  thank  you  in  advance  for  your  kind 
consideration  in  the  interest  you  wil 
take  in  assisting  us  Petty  Officers  in 
collecting  our  cost.* 


Kon.  Joseph  <i,  L.yers 


June  6,  1905 


You  do  not  state  whether  the  charge  lodged  against 
the  defendant  involved  property  of  the  value  of  more  than 
Thirty  Dollars,  and  so  far  as  your  statement  of  facts 
indicates  we  are  unable  to  determine  whether  it  is  a mis- 
demeanor or  a felony  charge. 

Section  3444,  K.  S.  Missouri  1929,  provides,  among 
other  things,  as  follows: 

"In  other  cases  of  discharge  or 
acquittal  the  costs  shall  be  paid  by 
the  county,  except  when  the  prosecution 
is  commenced  by  complaint  and  the 
prosecuting  attorney  declines  to  file 
information  thereon,  in  which  case  the 
proceedings  shall  be  dismissed  at  the 
cost  of  the  party  filing  the  complaint. " 

Your  records  indicate  that  the  prosecution  was  in- 
stituted on  complaint  of  the  prosecuting  witness  J.  kott 
Douglass,  and  that  the  proceedings  were  dismissed  on  January 
17,  1935,  and  that  the  costs  were  adjudged  and  taxed  against 
said  prosecuting  witness  Douglass. 


In  the  case  of  State  ex  rel.  vs.  Justices  of 
Buchanan  County  Court,  41  ko.  254,  the  Supreme  Court  of  this 
State  stated: 

"The  judgment  for  costs  in  every 
criminal  case  when  there  is  a con- 
viction, necessarily  follows  as  a 
part  of  the  punishment  inflicted." 

Section  11809  H.  S.  Missouri  1929,  provides: 

"Justices  of  the  peace  may  issue  fee 
bills  for  all  services  rendered  in  their 
courts,  and  If  the  person  chargeable 
shall  neglect  or  refuse  to  pay  the 
amount  thereof  to  the  constable  or  proper 
officer,  within  twenty  days  after  the 
same  shall  have  been  demanded  by  such 
officer,  he  may  and  shall  levy  such  fee 
bills  on  the  goods  and  chattels  of  such 
person,  in  the  same  manner  and  with  like 
effect  as  on.  a fieri  facias." 


Hon.  Joseph 
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as : 


"i’ieri  facias"  is  defined  in  Bouvier*s  Law  Dictionary 


"A  writ  directing  the  sheriff  to  cause 
to  be  made  of  the  goods  and  chattels  of 
the  judgment  debtor  the  sum  or  debt  re- 
covered. It  is  the  form  of  execution 
in  common  use  in  levying  upon  the 
judgment  deb tor* s personal  property." 

Section  3446,  R.  3.  Missouri  1929,  provides: 

"nil  proceedings  upon  the  trial  of  mis- 
demeanors before  justices  of  the  peace 
shall  be  governed  by  the  practice  in 
criminal  cases  in  courts  of  record,  so 
far  as  the  same  may  be  applicable,  and 
in  respect  to  which  no  provision  is  made 
by  statute." 

Section  3829,  R.  S.  lissouri  1929,  provides  that  every 
person  who  shall  institute  any  prosecution  to  recover  a fine, 
penalty  or  forfeiture  shall  be  adjudged  to  pay  all  costs  if 
the  defendant  is  acquitted  although  he  may  not  be  entitled  to 
any  part  of  the  same.  This  latter  section,  we  think,  does  not 
apply  to  the  matter  bout  which  you  inquire. 

Section  3510,  R.  S.  Missouri  1929,  states: 

"When  the  information  is  based  on  an 
affidavit  filed  with  the  clerk  or 
delivered  to  the  prosecuting  attorney, 
v as  provided  for  in  section  3505,  the 
person  who  made  such  affidavit  shall  be 
deemed  the  prosecuting  witness  * * * 
and  in  case  the  prosecution  shall  fall 
from  any  cause,  or  the  defendant  shall 
be  acquitted,  such  prosecuting  witness 
or  prosecutor  shall  be  liable  for  costs 
in  the  case  not  otherwise  adjudged  by 
the  court,  * * 

This  last  section  applies  to  felonies. 

section  4471,  R.  3.  Lissouri  1929,  defines  a felony 
and  says  that  it  is: 
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" * * • any  offense  for  which  the  offender, 
on  conviction,  shall  be  liable  by  law 
to  be  punished  with  death  or  imprison- 
ment in  the  penitentiary,  and  no  other. " 

Section  4475,  K.  3,  Missouri  1929,  states; 

"The  term  ’misdemeanor* , as  used  in 
this  or  any  other  statute,  shall  be 
construed  as  including  every  offense 
punishable  only  by  fine  or  imprisonment 
in  a county  jail,  or  both.** 

A person  may  sue  on  a domestic  judgment  against  the 
judgment  defendant  within  the  time  it  is  enforceable  by  execu- 
tion. aee  Sheehan  & Loler  Transp.  Co.  v.  Sims,  20  Lo.  App.  66, 
and  25  mo.  App.  12. 

The  chapter  on  executions  under  the  justices  of  the 
peace  statute  limits  the  right  of  an  execution  issued  from  the 
justice  of  the  peace  court  to  levies  within  the  County. 

(.Article  V of  Chapter  10.) 

Section  1144,  R.  S.  missouri  1929,  provides: 

"./hen  a transcript  of  a judgment  rendered 
by  a Justice  of  the  peace  shall  have  been 
filed  in  the  office  of  the  clerk  of  the 
circuit  court  of  the  county  where  such 
Judgment  was  rendered,  a transcript  of  the 
record  thereof,  certified  by  the  clerk  of 
such  court  * * * may  be  filed,  docketed  and 
recorded  in  the  office  of  the  clerk  of 
the  circuit  court  of  any  other  county,  in 
the  same  manner  as  is  provided  in  this 
article  for  filing,  docketing  and  recording 
Judgments  of  courts  of  records;  and  upon 
such  filing,  the  judgment  shall  be  a lien 
upon  the  real  estate  of  the  person  against 
whom  the  judgment  was  rendered,  situate  in 
the  county  where  such  certified  transcript 
is  filed." 

Section  1145,  A.  3,  Missouri  1929,  provides: 

"The  lien  created  by  this  article  shall 
exist  to  the  same  extent  and  for  the  same 
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time  only  us  the  lien  of  the  Judgment 
or  decree  in  the  county  where  the  same 
was  rendered;  and  a transcript  of  a 
Judgment  or  decree  reviving  a Judgment 
or  decree,  or  the  lien  thereof,  may  be 
filea,  docketed  and  recorded  in  the  same 
manner  and  with  like  effect  as  an  original 
judgment  or  decree.” 

Section  1152,  M.  o.  miasouri  1929,  provides: 

"The  party  in  whose  favor  any  Judgment, 
oraer  or  decree  is  renaereu,  may  have  an 
execution  in  coufonaity  therewith." 

Section  1155,  h.  o.  Missouri  1929,  provides: 

"ouch  execution  shall  be  a fieri  facias 
against  the  goods,  chattels  and  real 
estate  of  the  party  against  whom  the 
judgment,  order  or  decree  is  rendered  4 * 

section  1157,  n.  S.  Missouri  1929,  provides: 

"Any  party  entitled  to  an  execution  from 
a court  of  record  may  have  it  directed  as 
provided  in  the  preceding  section,  or,  at 
his  option,  he  may  have  it  directed  to  any 
sheriff  in  the  state  of  Missouri;  * * *" 

Section  1156,  K.  S.  Missouri  1929,  also  bears  on  the 
same  question. 

A judgment  is  a contract  and  so  regarded  in  the  law, 
and  a Judgment  for  costs  in  a criminal  case  is  a debt  and  col- 
lection thereof  is  governed  by  the  rules  perteining  to  the  col- 
lection of  civil  matters. 

In  35  Corpus  Juris,  1056,  the  law  is  stated  as  follows 

"The  cases  are  numerous  in  which 
Judgments  have  been  declared  to  be 
contracts  or  debts  of  record, or 
specialties.  It  is  only  by  a legal 
fiction, however, and  for  the  purpose 
of  enforcing  the  obligation  by  con- 
tractual remedies, that  Judgments  can  be 


Hon.  Joseph  ..  Lyors 


- 6- 


June  6,  1935. 


considered,  as  contracts.  Thus  an 
action  on  a judgment  is  an  action  on 
a contract,  irrespective  of  the  nature 
of  the  original  transaction  on  which 
the  judgment  was  founded,  and  the 
same  provisional  remedies  may  be  had 
as  in  an  action  upon  an  express  con- 
ti  ct.  ' ot.  Louis  Type  foundry  Co. 
vs.  Jackson,  128  Lo.  119;  mc^lroy  vs. 
ford,  81  mo.  *.pp.  500. 


In  the  case  of  Lawrence  vs.  martin,  22  Calif. 
173,  it  is  held  that  a Judgment  rendered  upon  an  unassign- 
able cause  of  action  for  a tort  is  a debt,  and  in  the 
Alabama  case  of  Anniston  v.  Hurt,  140  Ala.  394,  37  3.  220, 
103  ,>m.  St.  x.ep,  45,  it.  is  held  that  a Judgment  is  a debt 
although  it  was  obtained  in  an  action  for  a personal 
injury. 


In  the  case  of  Gray  vs.  Ferreby,  35  Iowa  146, 
and  also  of  Blose  v.  Smith,  14  Fa.  List.  75,  it  is  held 
that  a judgment  for  costs  is  a debt. 

Section  2300,  R.  S.  Missouri  1929,  provides  for 
the  procuring  of  a transcript  fron  the  Justice  Court  of  a 

judgment. 


In  the  case  of  Carter  vs.  exposition  Company, 
124  Lo.  App.  530,  It  is  held  that  the  transcript  when 
filed  with  the  Circuit  Clerk  for  many  purposes  has  the 
same  dignity  as  that  of  the  court’s  own  judgment,  and  is 
under  its  control. 


CONCLUSION 


»e  think  that  if  a certified  copy  of  the  judgment 
is  filed  with  the  Clerk  of  the  Circuit  Court  of  the  County 
in  which  the  judgment  was  rendered  in  the  Justice  Court  and 
the  proper  feo  is  tendered  him,  that  it  is  his  duty  to  file 
and  record  the  judgment  in  his  records  and  that  thereupon 
the  interested  party  may  have  a certified  copy  thereof 
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filed  in  the  office  of  the  Clerk  of  the  Circuit  Court 
of  the  County  where  the  judgment  debtor  resides,  and 
that  thereupon  it  becomes  a lien  against  his  real  pro- 
perty and  may  be  enforced  by  execution. 


Respectfully  submitted, 


GRatisi  ./ATsON 

Assistant  Attorney-General. 


AirrROV&j: 


tfOKN  KOFx-iuiN,  Jr., 
(Acting)  Attorney-General. 


Du  :kli 


COUNTY  BOUN ,S:  Not  changed  by  avulsion 


June  10, 


1935 


Lr.  nrthur  c.  ^ueller, 
prosecuting  attorney, 
Gasconade  County, 
hermann,  *~iseouri. 


uoar  uir: 


This  will  acknowledge  receipt  of  your  letter 
which  is  as  follows: 

"rursuunt  to  our  conversation  with  you  on 
Thursday,  ..tty  9,  relative  to  the  *~r.  ^a:u 
Heckxtiann's  Island  located  in  the  Missouri 
kiver  between  Gasconade  and  l ontgonery 
counties  desire  to  have  you  give  me  your 
opinion  on  the  question:  In  what  County 
is  this  island  located  r nd  which  county 
is  entitled  to  the  taxes  for  eald  Island*? 

"The  facts  are: 

"Lr.  Kecic.ann  purchased  the  island  from 
the  Gasconade  County  Court  in  1922  and 
has  paid  his  taxes  to  Gasconade  County  up 
to  and  including  1933.  lie  has  the  eigne'* 
tures  of  15  competent  riveraen  including 
licensed  pilots  that  5 yours  previous  to 
his  purchase  the  thread  of  the  channel  of 
the  ^.i.  eouri  -.Ivor  was  on  the  north  side 
of  this  island,  lie  has  maps  to  show  that 
tl.e  channel  hud  not  cheated  in  1926,  also 
u letter  from  a licensed  pilot  of  an 
official  channel  forcasters  the  b.  ^nag- 
boat,  * issouri,  that  the  channel  was  still 
on  the  north  side  of  said  Island  in  the  full 
of  1927. 

"The  -»•  «ng.  ^ept.  built  a system  of 
slices  west  and  across  the  bead  of  this 


*u  r.  athur 


A.uclier 


June  10,  1935 


Ialund  In  1926,  and  since  had  dredged 
the  south  side  on  three  different  occasions, 
curing  the  pcrioa  of  construction,  gaps 
were  left  in  two  dikes  in.  .eulutely  west  of 
the  island,  due  to  lock  of  water  on  the 
south  side,  *me  to  this  Covernmcnt  construe 
tion  work  the  channel  hue  changed  to  the 
south  side. 

*.<ith  the  river  at  an  6 ft.  sta^e  on  the 
gauge  at  Hermann,  -issouri,  water  still 
courses  through  between  the  north  side  of 
the  island  and  the  . ontgomery  County  shore. 

"I  am  enclosing  herewith  an  official  Govern- 
ment rurvey  of  this  island  end  the  river, 
which  my  assist  you  in  this  matter." 


.tie  construe  your  inquiry  to  be  that,  assuming  that 
no  change  has  been  raade  in  the  county  boundaries  except  by  the 
actions  of  the  *..issouri  River,  has  such  disputed  tract  been 
transferred  from  Gasconade  to  . ont^ ornery  County. 

Lana  formed  by  accretion  belongs  to  the  riparian 
owner  against  whose  bank  it  is  deposited  and  is  governed  by 
the  same  rights  of  ownership  that  pertain  to  the  mainland  of 
such  riparian  owner. 

denne  v.  filler,  149  a,.o.  226; 

.'iddecombe  v.  Chiles,  173  ko,  195; 
kcCormok  v.  t iller,  £39  .o.  463. 

rlhe  latter  case  was  in  ejectment  involving  fifteen 
aorae  of  lana  on  mlt  diver  which  formed  the  northern  boundary. 
The  channel  of  the  river  moved  to  the  south,  forming  land  on 
t e other  side  of  the  river.  The  fifteen  acres  were  formed 
over  a period  of  seventeen  years.  The  court  said: 

"A  running  stream,  forming;  the  boundary 
line  between  contiguous  lands,  continues 
to  be  such  boundary  line,  although  the 
channel  may  change,  provided  the  change 
is  by  the  gradual  erosion  and  cutting  away 
of  ite  banks  and  not  by  a sudden  cht-nge 
leaving  the  old  channel  and  forming  an 
entirely  new  ..nd  different  channel.  (Cases 
cited,)  In  determining  whether  a riparian 
owner  has  title  to  land  in  controversy  by 
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accretion,  the  length  of  time  In  which 
It  is  In  course  of  formation  is  of  no 
importance.  If  it  is  formed  by  a 
gradual,  imperceptible  deposit  of 
alluvion,  it  ie  accretion;  but  if  the 
stream  changes  its  course  suddenly  end 
in  ruch  manner  os  not  to  destroy  the 
integrity  of  the  land  in  controversy 
and  so  that  the  land  can  be  identified. 
It  is  not  accretion  and  the  boundary 
line  re;  ains  the  enne  as  before  the 
ohange  of  the  channel. " 


The  statutes  in  force  at  the  time  of  the  adoption 
of  the  Constitution  of  1C75,  now  sections  11919  and  li955, 

K.  3.  ko.  1929,  made  "the  middle  of  the  main  channel  of  the 
klssourl  Kiver"  the  boundary  between  i ontgomcry  end  Gasconade 
Counties. 

as  affecting  county  boundaries,  the  Constitution, 
-article  Ia,  contains  these  provisions: 

"Section  1.  The  several  counties  of  this 
3tate,  as  they  now  exist,  are  hereby 
recognized  as  legal  subdivisions  of  the 
3tate. 

"ooction  5.  No  county  shall  be  divided  or 
have  any  portion  stricken  therefrom  without 
submitting  the  question  to  a vote  of  the 
people  of  the  county,  nor  unless  u majority 
of  all  the  qualified  voters  of  the  county  or 
counties  thus  affected,  voting  on  the  question, 
shall  vote  therefor;  ♦ ♦ 

"section  4.  No  part  of  the  territory 
of  any  county  shall  be  stricken  off  and 
added  to  an  adjoining  county  without  sub- 
mitting the  question  to  the  qualified 
voters  of  the  counties  immediately 
intereated,  nor  unless  a majority  of  all 
the  qualified  voters  of  the  counties  thus 
affected,  voting  on  the  question,  ohall 
vote  therefor.  * * •* 
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It  will  be  noted  that  the  north  boundary  of 
Gasconade  County  and  the  south  boundary  of  Montgomery  County 
are  one  and  the  same  line,  to-wit,  the  middle  of  the  main 
channel  of  the  klesouri  *dver. 

oectlon  12005,  h.  S,  *.o.  1929,  is  as  follows: 

"..■henever  a county  Is  bounded  by  a water- 
course, it  shall  be  construed  to  be  the 
middle  of  the  main  channel  thereof;  and 
range,  township  and  sectional  lines  shall 
be  construed  as  conforming  to  the 
established  surveys. *' 

In  the  case  of  State  ex  Inf.  Lonsur  v.  Hoffman, 

318  ko.  991,  the  Supreme  Court  had  under  consideration  a ret  of 
facts  and  a controversy  very  similar  to  your  inquiry.  In  dis- 
cussing where  the  middle  of  the  main  channel  of  the  Missouri 
Kivcr  was  with  reference  to  fixing  or  ascertaining  the  line 
between  two  counties  in  that  case,  the  court  said,  1.  c.  994: 

"For  there  is  nothing  in  the  language  of 
either  the  statute  or  the  Constitution  to 
indicate  that  the  framers  in  the  one  case 
or  the  Legislature  in  the  other  intended  to 
alter  or  abolish  the  rules  of  the  common  law 
relating  to  running  water  as  a bounaary.  In 
dealing  with  questions  touching  such  a 
boundary,  the  Supreme  Court  of  the  United 
states  has  uniformly  applied  those  rules 
(which  are  the  stu^e  us  those  of  the  civil 
lav;  t nd  the  law  of  nations),  whether  the 
boundary  was  one  fixed  by  treaty  or  by  .ot 
of  Congress,  (kiasouri  v.  Ksntucky  , 

11  <all.  395;  Nebraska  v.  Iowa,  143  U.  3. 

359;  -.lscouri  v.  Nebraska,  196  L.  3.  23; 
Washington  v.  Cregon,  211  U.  3.  127.) 

"For  a statement  of  the  rules  referred  to 
in  the  preceding  paragraph  we  cannot  do 
better  than  quote  from  the  opinion  of 
Lr.  Justice  Brewer  In  Nebraska  v.  Iowa, 
supra,  at  page  360: 
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"’It  is  settled  law,  that  when  grants  of  land 
border  on  running  water,  and  the  bunks  ure 
changed  by  that  gradual  process  known  as 
accretion,  the  riparian  owner’s  boundary  line 
still  resins  the  stream,  although,  during 
the  years,  by  this  accretion,  the  actual  area 
of  his  possessions  may  vary.  In  Mew  Orleans 
v.  United  states,  10  let.  662,  717,  this  court 
said:  "The  question  is  well  settled  at  com  an 

law,  thut  the  person  .hose  land  is  bounded  by 
a stream  of  . ater  which  changes  its  course 
gradually  by  alluvial  formations,  shall  still 
hold  by  the  seme  boundary,  including  accumulated 
soil*  No  other  rule  can  be  applied  on  Just 
principles,  avery  proprietor  whose  land  is  thus 
aounded  is  subject  to  loss  by  the  same  mouns 
which  may  add  to  his  territory;  and,  aa  he  is 
without  remedy  for  his  loss  in  this  way,  he  can* 
not  be  held  accountable  for  his  gain."  (Citing 
cases. ) 

"'It  i 8 equally  veil  settled,  that  where  a 
stream,  which  Is  a boundary,  from  any  cause 
suddenly  abandons  its  old  and  seeks  a new  bed, 
such  change  of  channel  works  no  change  of 
boundary;  and  that  the  boundary  remains  ns  it 
was,  in  the  centre  of  the  old  channel,  although 
no  water  ir»ay  bo  flowing  therein.  This  sudden 
and  rapid  change  of  channel  is  termed,  in  the 
law.  avulsion.  In  Gould  on  waters,  see.  159, 
it  is  said:  "But  if  the  change  is  violent  and 
visible,  and  arises  froa  a knovm  cause,  such  as 
a freshet,  or  a cut  through  which  a new  channel 
is  formed,  the  original  thread  of  the  stream 
continues  to  nark  the  limits  of  the  two 
estates.  (Citing  cases.) 

"’Those  propositions,  which  are  universally 
recognised  aa  correct  where  the  boundaries 
of  private  property  touch  on  streams  are  in 
like  manner  recognized  where  the  boundaries 
between  states  or  nations  are,  by  prescript 
tion  or  treaty,  found  in  running  water. 
..ccretlon,  no  jitter  to  which  side  it  adds 
ground,  leaves  the  boundary  still  the  centre 
of  the  channel,  avulsion  has  no  offset  on 
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boundary,  but  leaves  it  in  the  centre  of  the 
old  channel. ' 

lifter  quoting  in  part  an  opinion  of  attorney'* 
oenural  bueLint  in  .<hioh  were  reviewed  the 
muthorlties  not  only  of  the  common  law  but  of 
the  civil  law  and  the  law  of  nations  as  well, 
the  opinion  proceeds: 

"'xhe  result  of  thece  authorities  puts  it 
beyond  uoutt  that  accretion  on  an  ordinary 
river  wouln  leave  the  boundary  between  two 
stater,  the  varying  centre  of  the  channel,  and 
that  avulsion  would  establish  a fixed  boundary, 
tervit:  the  centre  of  the  abandoned  channel. 

It  is  oontenuen,  however,  that  the  doctrine  of 
accretion  has  no  application  to  the  ..iesouri 
niver  on  account  of  the  rapid  uad  great  changes 
constantly  coing  on  in  respect  to  its  banks; 
but  the  contrary  has  already  been  decided  by 
this  court  in  Jefferia  v.  Land  company,  134 
0.  S,  178,  189.  a question  betv een  individuals, 
growing  out  of  changes  in  the  very  place  now  in 
controversy,  was  then  before  this  court;  end 
in  the  opinion,  after  referring  to  the  general 
rule.  It  was  observed:  It  is  contended  by  the 

defendant  that  this  well  settled  rule  is  not 
applicable  to  land  which  borders  on  the  i lerouri 
niver,  because  of  the  peculiar  character  of 
that  stream  and  of  the  soil  through  hich  it 
f lows , the  course  of  the  river  being  tortuous, 
the  current  rapid,  and  the  soil  a soft,  sandy 
loam,  not  protected  from  the  action  of  water 
either  by  rooks  or  the  roots  of  trees;  the 
effect  being  that  the  river  cuts  away  its 
banks,  sometimes  in  a large  body,  and  makes 
for  itself  a ne»  course,  while  the  earth  thus 
removed  it  almost  simultaneously  deposited 
elsewhere,  ana  new  land  is  formed  almost  us 
r* piuly  as  the  former  bank  was  carried  away, 
but  it  has  been  held  by  this  court  that  the 
general  law  of  accretion  is  applicable  to  land 
on  the  i.iesla&ippi  niver;  and,  that  being  so, 
although  the  changes  on  the  ^icsourl  Liver  ere 
greater  and  .tore  rapid  thun  on  the  .l8slssippi. 
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the  difference  ooee  not  constitute  such  a 
difference  In  principle  as  to  ponder  Inapplicable 
to  the  Missouri  iver  the  general  rule  of  lev**" 

"lor  o further  review  of  the  common  law 
authorities  see  jowler  v.  ..ood,  7b  han*  511, 
ana  belle font cine  Co*  v.  Blear ingha us,  181  111* 
4b6. 

Tiie  rules  of  law  which  fix  the  rights  of  the 
parties  where  a river  changes  its  course  by 
gradual,  insensible  accretions,  ana  those  i hloh 
obtain  in  cases  where,  by  v.het  is  called  avulsion 
the  course  of  a river  is  materially  and  per- 
manently changau,  as  laid  uown  by  the  authorities 
citea  und  cuotea  from,  have  always  been  tiv®a 
recognition  by  this  court.  ' 


To  the  extent  that  the  case  of  Morthstine  v.  Feldmnnn 
298  . o.  364,  conflicts  with  the  views  in  the  case  of  _>tate  ex 
inf.  maneur  v.  Hoffman,  euprn,  the  court  overrules  the  North- 
stine  case. 

Continuing,  1.  c.  936,  the  court  says; 

"At  com.jon  law  such  a boundary  is  more  or  less 
migratory,  in  that  it  may  shift  with  the  gradual 
shifting  of  the  stream  due  to  intercept  ible 
changes  occasioned  by  accretion  and  reliction  on 
Its  banka,  m haa  been  hereto  ore  pointed  out. 

Nov.  the  boundary  between  Franklin  and  rfarren 
counties  was  originally  fixed  by  statute.  The 
Constitution  merely  confinaed  the  boundary  as 
defined  by  the  statute  and  made  it  impossibYH 
for  ti*c  reglslature  to  change  it  without  the 
consent  of  the  eople  of  the  two  counties.  But 
the  statute  must  be  construed  ugreeably  to  the 
principles  of  the  common  law,  nothin*  appearing 
in  its  context  or  otherwise  to  indicate  the 
contrary. 

"'statutes  are  but  a email  part  of  our 
jurisprudence.  The  principles  of  the  common 
lew  pervade  und  permeate  everyt  ing  which  is 
subject  to  legal  regulation,  auch  law  defines 
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rights  and  v,Tonge  of  every  description  and 
the  remedies  for  public  ' nd  ~rivate  redress. 

By  its  principles  statutes  are  read  and  con- 
strued. They  supplement  or  change  it,  and  it 
adjusts  itself  to  the  modification  and  operates 
in  conjunction  and  harmony  with  them*  If 
words  from  its  vocabulary  ere  employed  in  then 
it  expounds  them.  If  the  statutes  are  in 
derogation  of  it,  it  yields  end  bides  its 
time;  if  they  are  cumulative,  it  still  continues, 
r.ules  of  Interpretation  and  construction  are 
derived  from  the  common  law,  and  since  that  law 
constitutes  the  foundation  and  primarily  the 
body  and  soul  of  our  Jurisprudence,  every 
statutory  enactment  is  construed  by  its  light 
and  with  reference  to  its  cognate  principles. » 

(2  Lewis- Sutherland  on  3tet.  Cons.  (2  lid.) 
sec  * . ) 

"The  North6tine  case,  to  the  extent  of  the 
• holding  Just  referred  to,  should  be  and  is 

overruled." 

oee,  also,  the  case  of  Randolph  v.  loberly  Hunting 
L fishing  Club,  15  3.  *.  (2d)  634. 


CONULU.IOIJ 


If  the  thread  ol  the  stream  was  at  a given  time  north 
of  the  land  comprising  icGirk's  Island  and  was  suddenly  by 
high  waters,  or  by  the  work  of  ongineere  or  others,  caused  to 
run  south  of  said  land  (said  lend  or  substantial  portions 
thereof  remaining  intact  and  not  being  washed  away  by  the 
gradual  and  imperceptible  cutting  and  depositint  of  particles 
of  soil,  sand,  gravel,  etc.),  then  the  Jurisdiction  of  Gasconade 
County  over  said  land  continues  as  though  the  river  continued 
to  run  north  of  the  said  land. 

Tours  very  truly. 


UL.JLt.  ..aToQN 

Assistant  Attorney-General. 

AfrFitOVikJui : 


JQHM  ...  li om.  Ji,  Jr. 
(Acting)  Attorney-General. 


j . :iLi 


Ifftg  Si  Si  tSSe^e  JS3Kt!S  vSrTfiSS  by  a«^s 

filed  on  behalf  of  any  parly  in  interest. 


I 

s 


June  21,  19L5* 


Bon.  Lee  Lull ins, 
rosecuting  attorney, 
itt  chi  son  County, 
Bockport,  Missouri. 


FILED 


dear  oir: 


riiia  department  is  in  receipt  of  your  letter  of 
May  25  requesting  an  opinion  as  to  the  following  state  of 
facts : 


"Our  irobate  Judge,  „r.  o.i . 

.eir,  has  a3ked  le  to  request 
that  you  give  him  an  opinion, 

(or  may  be  u better  term  would  be 
to  say  directions)  on  just  how  to 
proceed  in  the  situation  here 
detailed,  Tit: 

"several  years  ago  *jr.  jelr  was 
asrced  to  sign  a man's  will  as 
witness  to  its  execution,  which  he 
and  one  other  person  signed  as  such 
witness;  just  a few  days  ago,  and 
since  he  became  Judge  of  irobate  in 
this  county,  said  will  was  presexited 
for  orobate.  2fow  the  Judge  being 
celled  upon  to  pass  upon  the  matter 
of  the  admitting  same  to  probate, 
he  believes  that  he,  being  a material 
witness,  would  not  be  qualified  to 
make  any  order  in  the  ..uttor  - rather 
that  the  provisions  of  oec.  2053, 

1929  statutes  would  disqualify  him. 
This  is  the  reason  for  his  request. 

**  Thilo  I advised  him  as  to  rhat  I 
think  he  should  do  in  the  matter,  he 
iiisists  that  I :et  your  opinion." 


Hon.  Lee  Mullins 
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June  21, 


Section  2053,  d.o.  Mo.  1929  provides  in  part  as 
follows : 

"*  * * but  no  Judge  of  probate 
shall  sit  in  a case  in  which  he 
is  interested,  or  in  which  he 
may  hare  been  counsel  or  a material 
witness,  or  related  to  either  party, 
or  in  the  determination  of  any 
caase  or  proceedings  in  the  admin- 
istration and  settlement  of  any 
estate  of  which  he  is  or  has  been 
executor,  administrator,  guardian 
or  curator,  when  any  party  in  interest 
shall  object  in  writing,  verified 
gy  affidavit;  * * * " 


This  section  of  our  statutes  was  construed  in  the 
case  of  In  re  hstate  of  «lbert,  80  ko.  App.  557,  wherein 
the  Court,  at  page  561,  said: 


"Wo  formal  objection  was  made  in 
this  case  either  in  writing  or 
other*' ise  to  the  newly  elected 
probate  Judge  acting  on  the  report 
of  sale,  but  the  record  3hows  that 
all  the  parties,  the  executor  und 
heirs  and  legatees  appeared  and 
consented  th  the  certification  of 
the  case  to  the  circuit  court.  The 
statute  is  that  no  such  disqualified 
Judge  of  the  probate  shall  determine 
any  matter  in  the  settlement  of  an 
estate,  provided  a party  In  Interest 
objects  In  writing,  verified  by 
affidavit,  etc.,  but  the  statute 
does  not  in  terms  prohibit  the  Judge 
from  so  certifying  such  a case  on 
his  own  motion.  By  fair  and  reason- 
able implication  it  recognizes  this 
Inherent  right,  for  a disqualified 
Judge  ought  not  to  be  compelled  to 
violate  his  Judicial  conscience  by 
deciding  a cause  in  which  he  is 
personally  interested  or  has  been 
of  counsel . V e therefore  overrule 
the  assignment  of  error  that  the 
circuit  court  ra3  without  Jurisdiction 
to  decide  the  matters  in  controversy." 


1935. 


\ 


Hon.  Lee  Hulling 
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June  21,  1935. 


COUCLUjluM 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  under  the  facts  as  submitted  in  your  letter, 
the  Probate  Court  has  authority  to  pass  upon  the  matter  of 
admitting  the  will  in  question  to  probate  in  the  absence  of 
any  objection  in  writing,  verified  by  affidavit  duly  filed 
on  behalf  of  any  party  in  interest. 

« 

This,  however,  does  not  mean  that  the  Court  may  not, 
because  of  being  a material  witness  to  the  rill,  on  its  own 
motion  certify  the  case  to  the  Circuit  Court  as  provided  in 
Section  2053,  supra. 


Respectfully  submitted. 


J'A'HiiiH 


JOHii  ».  liGFFJLJa,  Jr., 
t acting)  attorney  General. 


•> 

t 


*8101 : County  Old  Age  Assistance  Board  entitled  to  necessary 
~ expenses  for  meals  not  to  exceed  the  amount  fixed  by 
Old  Age  Assistance  Division. 


October  10,  1935. 


Mr.  Arthur  0.  Mueller 
Prosecuting  Attorney 
Gasconade  County 
Hermann,  Missouri 


Dear  Sir: 


This  Till  acknowledge  receipt  of  your  re- 
quest for  an  opinion,  which  reads  as  follows: 

"According  to  Bulletin  #4  dated  Sep- 
tember 21 . 1935,  i 8 sued  by  the  Old 
Age  Assistance  Division  at  Jefferson 
City,  the  members  of  the  County  Old 
Age  assistance  board  are  allowed  on- 
ly $1 .00  per  day  for  meals,  which  of 
oourse  is  inadequate.  Section  3 of 
the  law  provides  for  the  payment  of 
the  neoesoary  expenses. 

"Will  you  kindly  give  me  your  opinion 
in  this  matter  as  to  whether  the  $1.00 
ruling  or  actual  expenses  inourred 
will  be  taken  as  the  basis  for  payment 
to  the  members  of  the  County  board." 


Section  3 of  the  Old  Age  Assistance  Act,  Laws 
of  Missouri,  1935,  page  309,  reads  as  follows: 

"In  every  county  there  shall  be  estab- 
lished a County  Old  Age  Assistance  Board, 
to  consist  of  three  persons  domiciled  in 
the  county,  each  of  whom  shall  have  been 
a resident  taxpaying  citizen  of  the  coun- 
ty for  a period  of  five  years  prior  to 
his  or  her  appointment  at  least  one  of 
whom  shall  be  a woman,  who  shall  be  ap- 
pointed by  the  county  court  for  a term 
of  four  years,  except  that  of  the  members 


3 
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first  aonointed,  one  shall  be  appointed 
for  a term  of  two  years  and  one  for  a 
term  of  three  years.  Vacancies  shall 
be  filled  in  the  same  way  in  which  the 
original  appointment  was  made.  The 
members  of  the  county  board  shall  serve 
without  compensation,  except  that  the 
necessary  expenses  incurred  while  in  the 
performance  of  their  duties  shall  be 
paid  to  them." 


It  is  plain  from  the  above  section  that  members 
of  the  county  board  serve  without  compensation  exoept 
that  the  neoess&ry  expenses  incurred  while  engaged  in  the 
performance  of  their  duties  are  to  be  paid  them.  The 
Old  Age  Assistance  Division,  in  limiting  the  members  of 
the  county  board  to  $1.00  per  day  for  meals,  undoubted- 
ly took  into  consideration  the  faot  that  it  would  he  un- 
necessary for  the  members  of  the  board  to  be  away  from 
home  for  more  than  one  or  two  meals  a day.  Undoubtedly, 
they  also  took  into  consideration  the  fact  that  the 
aopropriation  for  administering  this  Act  is  very  limited. 
Regardless,  however,  of  their  reason  for  limiting  the 
members  to  $1.00  oer  day  for  meals,  we  think  under  the 
provisions  of  Section  11405,  a.  3.  Mo.  1929,  they  had 
full  authority  to  do  so.  Section  11405,  sunra,  reads 
as  follows: 

"Whenever  any  offioial,  employe  or  any 
other  person  shall  travel  at  the  public 
expense  of  the  state  and  is  paid  or  re- 
imbursed from  any  public  funds  derived 
from  taxes,  fees,  licenses,  or  in  any 
other  manner  prescribed  by  law,  the  pro- 
visions herein  set  forth  shall  govern 
and  no  other. 

"(a)  Before  any  oerson  shall  travel  at 
the  public  expense  as  herein  provided, 
such  person  shall  have  from  the  head  of 
the  department  on  whose  aocount  the 
travel  is  mads  a written  authority  stat- 
ing the  nature  of  the  duty  to  be  per- 
formed and  the  counties  or  places  to  be 
visited,  provided  that  in  the  case  of  a 
nerson  whose  general  duties  require  travel- 
ing a general  authority  fdr  one  year  may 
be  Issued  stating  the  general  duties  of 
such  employe. 

"(b)  This  written  authority  shall  state 
the  maximum  amount  per  diem  that  may  be 
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expended  for  board  and  lodging.  The 
head  of  the  department  shall  fix  this 
amount  at  a just  and  reasonable  figure 
based  upon  the  duties  of  the  per son 
traveling  and  the  nature  of  the  duties 
to  be  performed  and  the  state  auditor 
In  auditing  such  an  account  Is  hereby 
authorized  to  t>ass  upon  the  reasonable- 
ness of  the  amount  allowed  by  the  au- 
thority." 


Under  the  above  seotion,  the  head  of  a depart- 
ment has  the  right  to  f 1 x the  amount  a person  traveling 
at  public  expense  aay  expend  for  board  and  lodging.  The 
amount , of  course,  should  be  just  and  reasonable  and 
the  State  Auditor  Is  authorized  to  pass  upon  the  reason- 
ableness of  the  amount  allowed  by  the  head  of  a depart- 
ment. 


aOaCLUSlPK. 


• 

In  view  of  the  above.  It  is  the  opinion  of  this 
department  that  the  members  of  the  Oounty  Old  Age  Assistance 
Board  are  only  entitled  to  the  necessary  expenses  incurred 
for  meals  while  performing  their  duties  not  to  exceed  the 
maximum  amount  fixed  by  the  Old  Age  Assistance  Division. 


Yours  very  truly, 


APPRO VXD; 


J.  E.  TAYLOR 

Assistant  Attorney-General. 


'Horf'HAK/'jr. 

(doting)  Attorney-General. 


JET/afj 
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BOARD  OF  HSADTR: 


Fower  of  ooard  of  Education  to  require  vaccination 
of  pupils. 


October  2B,  1 fcdd. 


.state  noard  of  tut aim 
Jefferson  City,  Missouri 

Attention  Doctor  A.*.  fcusson. 


Oentieoten; 

•'e  acknowledge  receipt  of  your  rc(,uest  for  an 
opinion  of  tnis  office  reacting  as  felloes: 

•Enclosed  please  find  tbe  copy  of  a 
letter  from  nr.  hury  a.  nuiott, 

Secretary  of  the  < ebb  ucfcool  District 
anu  the  copy  of  a letter  wx.lch  Mr. 
hulett  sei.t  us. 

■<>111  you  ple&ae  give  us  an  opinion 
iu  regard  to  coapui.sory  vaccination 
and  asdloal  inspection  as  requested 
by  Mr.  nuiett.  1 presuad  ne  refers 
to  vaccliidtion  against  saellpox. • 

Auolcaea  an  a letter  from  harry  a.  hulett,  Secretary  of  the 
Webb  Ocnool  district,  reading  as  follows; 

'"ii  axe  inclosing  herewith  a copy  of 
letter  ce  nave  received  froa  the 
parents  of  pupils  in  one  of  our  grade 
scnoois,  ana  we  are  asking  no*  fax  can 
*e  go  legally  alto  compulsory  vaccination. 

«e  snail  ce  pltusea  to  nave  your  reply 
in  ae  tail  • 


State  JOMd  of  health 
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October  29,  193b. 


The  problem  presented  is  the  extent  of  the  power  of  the  noard  of 
Education  to  require  vaccination  of  puplla. 

oectlon  92G7  rt.  b.  Missouri  1929,  one  of  the  Sections 
applicable  to  all  classes  of  scnools,  provides  in  part: 

-Tne  aoara  snail  have  power  to  make  all 
ueeaful  rules  ana  regulations  for  the 
organisation,  grading  anu  government  in 
tneir  school  distriot — said  rules  to  tare 
effect  when  a copy  of  the  s ^e,  duly  signed 
by  oruer  of  the  board,  is  deposited  with 
the  district  clerk,  whose  duty  it  snail  be 
to  transmit  forthwith  a copy  of  the  same 
to  the  teachers  employed  in  the  schools; 
said  rules  may  be  amended  or  repealed  in 
like  manner.*  • • • • 

The  foregoing  section  nas  been  oons trued  as  being  sufficient 
to  authorize  a board  of  education  to  make  e rule  excluding  all 
pupl Is  who  nave  not  been  vaoclnated.  In  the  case  of  dtate  ex  rel. 
O'hanuoa  vs.  Cole,  220  Mo.  697,  the  Supreme  Court  had  before  it 
a mandamus  suit  therein  it  was  sought  to  require  adai itance  of 
unvaecluated  pupils  regardless  of  the  school  board's  rule  requiring 
vaccination,  in  view  f the  existence  of  a threatened  epidemic 
of  smallpox.  The  Court  on  this  proposition  stated,  1.  o.  706: 

•»e  nave  no  doubt  th  t in  the  event  of 
a threatened  epidemic  of  smallpox  such 
boards  can  pass  a rule  excluding  all  pupils 
■ho  have  not  been  vaccinated.  That  a person 
■ho  nas  never  been  vaccinated  is  subject 
to  the  contagion  of  smallpox  is  general 
xnowleoge.  That  vaccination  has  reduced 
the  ravages  of  this  disease  is  also  general 
knowledge.  That  the  appearance  of  un- 
vaccinated  pupils  in  a public  school  at  a 
time  of  a smallpox  epidemic,  would  tend 
to  creak  up  and  disorganize  a puollc 
school,  is  unquestioned.  That  the  school 
ooaru  has  the  power  to  absolutely  suspend 
the  school  during  epidemics  of  oontaglous 
or  infectious  diseases,  we  think  can  hardly 
be  questloneu.  Mo  court  wound  compel  the 
opening  of  a school  under  suen  circumst  ances. 

The  power  nere  exerclseu  was  a vary  similar 
poser,  • aa  if  these  rules  are  reasonable, 
we  see  no  reaeon  *ny  their  enforcement 
should  be  prohibited. • 


State  Board  of  Health 
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Getober  29,  1935 


The  tacts  ware  th»t  sab.  11  pox  had  oeen  prevalent  In  the 
City  of  beuaiia  for  some  eight  years  previous  to  the  asking  of 
the  order  and  that  at  tne  time  the  order  was  made  there  sere 
some  twenty-seven  cases  in  the  oity  and  by  the  time  the  case  vas 
tried  there  were  still  several  cases  of  this  disease  reported 
to  the  local  Health  authorities.  The  Court  held  that  the  rule 
of  the  school  board  was  reasonable,  but  stated  that  they  were 
passing  on  the  faots  in  the  particular  o&ss.  On  the  other 
hand,  the  Court  did  not  criticise  the  earlier  case  of  In  The 
Hatter  of  ttebeuack,  62  Mo.  App.  6,  in  Which  case  it  did  not 
appear  that  there  was  n epldeaio  existing  or  threatened.  The 
communications  received  froa  you  do  not  indloate  the  facts 
existing  in  the  iftebb  uchool  District.  However,  let  it  be  said 
that  the  ooaxd  of  hducatlou  is  authorised  to  make  any  reasonable 
rule  by  virtue  of  the  provisions  of  oeotion  9207  supra,  and  that 
the  reasonableness  of  tne  rule  is  to  be  first  aeternined  by  the 
echool  board  Itself.  This  dose  not  ate  an  that  the  school  board 
may  act  arbitrarily  or  without  reason.  In  vlewof  the  Supreme 
Court  ueclslon  aforesaid,  it  cannot  be  doubted  that  a rule 
compelling  vaccination  enen  there  are  cases  of  smallpox  in  the 
district  at  tne  tine,  lv  re*«on*ole  and  enforceable. 

Insofar  &a  medical  examination  is  concerned  section 
920b  specifically  authorizes  medical  examinations  for  the  pur- 
pose of  determining  the  exleteuoe  of  contagious  or  infeotlous 
diseases.  This  section  reads  In  part  as  follows: 

"It  snail  bs  unlawful  for  any  child  to 
attend  any  of  the  public  schools  of  this 
state  while  offlloted  with  any  con- 
tagious or  Infectious  disease,  or  while 
liable  to  transmit  such  disease  after 
having  been  exposed  to  the  -ame.  For 
the  purpose  of  determining  the  diseased 
condition,  or  the  liability  of  transmitt- 
ing such  disease,  tne  teacher  or  board 
of  dlreotoxs  stuli  have  power  to  require 
any  child  to  be  examined  oy  a physician 
or  physicians,  and  to  exclude  such  Child 
from  school  so  long  as  there  Is  any 
liability  of  auch  disease  being  trans- 
mitted oy  the  same.*  • • •• 


state  tfoara  of  neal tn 


October  2W,  Lbcb 


CuAUuUqO*. 


It  le  tnerefore  tne  opinion  of  tbls  office  that  tne  board 
of  KdwC&tlon  of  tne  Mebb  School  District  is  authorized  to  make 
reasonable  rules  and  regulations  respecting  compulsory  vaccination 
and  uedical  inspection  ana  that  the  reasonableness  of  such  rules 
and  regulations  are  to  be  determined  by  the  facts  existing  at 
the  time  the  rules  are  made  and  that  without  question  a rule 
providing  for  a compulsory  vaccination  without  expense  to  the 
pupil  , when  smallpox  Is  prevalent  within  the  district  would  be 
reasonable,  as  would  a rule  providing  for  medical  inspection 
for  the  purpose  of  determining  the  existence  of  contagious  or 
Infectious  disease  or  the  liability  of  transmit  ting  the  same. 


Respectfully  submitted. 


CXa_CJ — 


a a.  •>al rs£K,  jr., 
Assistant  Attorney  ueneral 


appruVAD: 


ROY  MOKlTTnlCK, 
Attorney  ueneral 


Row :UM 


3Aiu*kI£3  * ND  rKKS:  Circuit  clerk  and  ex  officio  recorder  Is 

not  entitled  to  retain  fees  for  issuance 
of  marriage  licenses  If  by  so  doing  he 
receives  In  compensation  more  than  the 
annual  salary  os  defined  in  Lee.  11766, 
K.  3.  1,0.  1929. 


& 


o 


Hovember  7,  1935* 


Honorable  Lee  ...ulline. 
Prosecuting  Attorney, 
.tchleon  County, 

.ock  iort,  lrsouri. 


Lear  Jir: 


This  will  acknowledge  receipt  of  your  Inquiry 
which  is  us  follows: 

"The  County  Court  of  iay  County  hare 
asked  me  to  write  to  you  for  an 
opinion  In  regard  to  Keoorder’r  Fees 
for  Issuing  ^rrlage  licenses,  end 
the  recording  of  the  narriece 
certificate  returned  to  his  office. 

It  seen?  thet  formerly  the  l;ec orderc 
**ere  permitted  to  ret«  in  all  ouch  feec 
as  thereon  and  did  not  account  to  the 
County  Court  for  any  suoh. 

'’our  p rerent  recorder,  who  by  reaeon 
of  the  recent  consolidation  act.  Is 
also  the  Circuit  Clerk,  is  contending 
thst  he  should  bo  permitted  to  retain 
ell  foes  collected  connected  with 
marriage  licenses. 

'The  County  Court  is  asking  your  opinion 
upon  this  proposition,  which  they  hope 
to  receive  coon." 

section  £979,  h.  • . o.  1929,  provides: 

"The  recorder  s'.  ell  record  all  marriage 
licenses  issued  in  c well-bound  book 
kept  for  that  purpose,  with  the  return 


Botur-ble  Li  i 'lino 
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thereon,  for  which  ha  ah  .11  receive 
a fee  of  one  dollar,  to  be  paid  for 
by  the  person  obtclnin.  the  eece." 

The  Legislature  hue,  passed  u low  consolidating  tho 
office  of  circuit  clerk.  «nd  recorder  In  certain  counties. 
Tho  section  rolatlng  to  feec,  being  action  11786,  Laws  of 
glasourl,  1953,  pae*  069 , lo  ae  follows: 


”The  tifitTecnto  auount  of  fees  that 
any  cler*  of  tho  circuit  Court  under 
rtlclee  £ end  3 of  this  Chapter  ehall 
be  ollowod  to  retain  for  any  one  year*® 
service  shall  not  In  cay  cnee  e coed 
o^ount  hereinafter  ct  out.  In 
countlee  hcrlng  a population  of  leea 
than  7, COO  persona,  the  air;  of  >1000.00; 
In  countlee  hcvln g a population  of  7,900 
and  lees  than  10,000  persons,  the  bub 
of  .1100.00;  in  counties  haring  a popir* 
lrtlon  ct  10,000  and  lose  than  12,500 
persons,  the  sun  of  $1800.00;  In 
counties  hcrlng  a nopul’  tion  of  If,  500 
and  leca  than  15,000  'eraonc.  the  etn 
of  .1500.00;  in  oounties  he vine  e 
population  of  15,000  and  less  than 
17,500  persons,  the  *un  of  |1?00.00; 
in  countlee  faring  e population  of 

17.000  and  leca  than  f0,000  persons, 

. of  >1900.00;  In  counties  haring 
e population  of  f0,000  ph'  less  than 
£5,000  -^ereons,  the  aun  of  £!  .00; 

In  counties  having  a population  of 

1 5.000  and  lass  than  50,000  persons, 
trie  sun  of  >2500.00;  in  counties  baring 
e population  of  00,000  ad  Isas  than 

70.000  persons,  ths  sun  of  v'300.00; 
in  counties  having  a population  of 

70,000  and  less  than  00 ,000  -orsons, 
tho  sun  of  *3000.00;  provided,  thnt  In 
any  county  wherein  the  eixrx  of  the 
Circuit  Court  la  ex-of  iclo  recorder 
of  deeds,  said  officer  shell  le  con* 
eldered  cc  one  for  tho  purpoce  of  this 
section;  :>r  .vldod.  further,  that  clerfca 
of  tho  Circuit  Cotart  aVeli  be  i Hawed 
to  rote In,  in  addition  to  tho  fees 
allowed  under  this  section,  nil  feoa 
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earned  by  them  In  ooioo  of  change  of 
vonue  from  other  counties;  provided. 
f artier.  thct,  until  the  oxplrotTon  of 
tnelr? recent  term*  of  office,  the  per- 
ooae  holding  tie  office®  of  Circuit 
Clerks  obeli  be  paid  In  the  reae  Banner 
and  to  the  rar.e  extent  as  now  provided 
by  low." 

ectlon  1100C,  Lows  of  i ieaouri,  1922,  acre  270, 

provides: 

"The  lert  previous  decennial  concur  of 
the  Unltod  tetce  eball  be  the  beeie 
for  detersdning  the  populf  tlon  of  any 
county  In  thle  rtatc,  ^or  the  purpone 
of  eacertfilnine  the  salary  of  any 
c *unty  offioer  for  any  yaer,  or  the  b ount 
of  fees  he  my  retain,  ’ • *•" 

section  11004,  U.  • io.  19£9,  aeta  out  the  itsue  of 
charge  for  recorders  for  their  services. 

section  11705,  h.  j.  . o.  19.1:9 , sets  out  the  chargee 
permitted  to  the  clerk*  of  circuit  courte  r.nd  of  courte  of 
com  on  pleoe. 

rhe  ohergea  authorised  in  sections  11705  end  11004 
are  permitted  and  required  to  be  paid  and  collected  by  the 
official.  However,  the  oenunt  jf  taonoy  collected  by  the 
official  le  -:Ot  ncoorearil7  the  amount  f :-x>ncy  that  ch'^ll 
be  paid  to  the  officicl  ce  cotv'ensatlon. 

In  the  case  of  . tete  ex  rel.  .roll  vs.  Brown,  146 
ho.  401,  1.  c.  406,  the  ^uprene  uourt  of  thie  -tote  rays: 


*'It  la  well  cettled  that  no  officer  1s 
entitled  to  fees  of  any  kind  unless  pro- 
vided f >r  by  statute,  and  bolng  solely 
of  statutory  right,  statutes  allowing  the 
•ene  Bust  be  strictly  construe*.  trte 
ex  el.  v.  of  ford,  116  . o.  R*0|  .Hied 
Vs.  I.nllroad,  67  :a,  667;  Oaaoon  v. 
Lafayette  Co.,  70  i-o.  675,  In  the  case 
laet  cited  it  la  said:  ’The  right  of  a 
public  officer  to  fees  le  derivod  from 
e statute,  lie  ‘s  entitled  to  no  feee 
for  nerviccc  hr  oay  nerform  as  ruch 
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officer,  unless  tLe  statute  elves  It* 
ithen  the  statute  fells  to  provide  a fee 
for  eervloes  he  is  required  to  perforu 
es  e public  officer,  he  has  no  claim 
upon  the  state  for  compensation  for  suoh 
services, * «i lliaus  v,  Chariton  Co,, 

65  iso,  045,” 

In  the  case  of  otate  ex  rel,  ve.  Gordon,  £45  mo,  1£, 
1,  c,  £7,  the  Supreme  Court  of  this  otate  says: 

"Compensation  to  a public  officer  Is  a 
matter  of  statute,  not  of  contract;  and 
It  does  not  depend  upon  the  amount  or 
vilue  of  services  performed,  but  le 
Incidental  to  the  office, 

'Throop  on  lublic  Uf fleers  (bee.  44L) 
eaye:  ’It  hce  been  often  held,  that 

an  officer’s  right  to  his  eo  .pentation 
does  not  grow  out  of  e contract  between 
him  end  the  State,  The  compensation 
belongs  to  the  officer,  as  an  Incident 
of  his  office,  and  he  lf  entitled  to  It, 
not  by  force  of  any  contract  but  because 
the  law  attaches  it  to  the  off lee, ' 

"Leo hem  on  lublic  Offices  and  Officers 
says:  ’See,  856.  Unless,  therefore, 
compensation  is  by  law  attached  to  the 
office,  none  con  be  recovered,  A person 
who  accepts  an  office  to  which  no  coupon*'' 
sution  Is  attached  lc  presumed  to  under- 
take  to  serve  gratuitously,  and  he  cunnot 
recover  anything  upon  the  ground  of  an 
implied  contract  to  pay  what  the  service 
is  worth,’  * * * 

"In  bank  x-efr  iterating  Go,,  £36  l.o, 

414,  brown,  J.,  speaking  for  the  court 
says:  ’•then  the  law  requires  a specific 

service  to  be  performed  by  a public 
officer,  he  oust  perform  thet  service 
regardless  of  whether  any  provision  has 
boon  made  to  pay  him  for  same, ’ 


J 


hono.ublo  i-ao  A.uillna 


Wove,  b or  7,  IV 3b. 


"Hot  only  ii:  the  right  to  conpeneotioa 
dependent  upon  statute,  but  the  uethod 
or  particular  .ode  provided  by  statute 
oust  be  accepted • on  thin  point  the 
i^anee s City  Court  of  Ap  -eels  says:  'It 
eeet.e  the  general  rule  in  this  oo untry, 
es  announced  by  the  decisions  end  text- 
writers,  that  the  rendition  f cervices 
by  c public  officer  is  to  be  dieaad 
gratuitous-,  unlcee  s compensation  there- 
for is  provided  by  statute.  md  further, 
it  senrjB  tell  tattled  thrt  !f  the  statute 
provides  cor.ocnsatlon  in  a particular 
node  or  urnnor,  then  the  officer  is  con- 
fined to  that  tanner,  and  ir  entitled 
to  n other  'r  further  conpe  ret ’on.  or 
to  any  different  saode  or  securing  the 
race.'  * * •• 

And  at  pace  29  the  Court  :ays: 

f,-v«  the  Loci  ale.  tvire  nay  fix  such 
coupon  ation  to  e public  office  es 
it  sees  fit,  or  none  at  all,  we  con 
see  no  constitutional  objection  to 
itc  attaching  such  conditions  ae  it 
doene  proper  to  the  peyriont  of  the 
oonpensetion , such  conditions  to  be 
binding  upon  any  one  who  thereafter 
enters  upon  such  office  and  perforce 
its  duties.  *ts  stated  above,  the 
compensation  has  no  relation  to  the 
ouuount  or  value  of  the  service.  There 
can  be  no  application  of  the  toctrine 
of  r^uantUB  Mruit.  The  officer  tones 
tie  of  floe  cun  one re.  ; i.vlng  accepted 
it  1th  the  conditions  lnpoeed  by  the 
Legislature,  upon,  shore  will  he  cust 
defend  for  any  condense t ion  at  all, 
he  cannot  afterwords  challenge  the 
power  of  the  Legislature  to  lnoose  such 
conditions.  

In  no  of  ^ing  vr  . lrerl  d levee  ‘strict, 

279  • • 193,  the  Court  onve,  1.  c.  19fi! 

"It  is  no  longer  open  to  ueetion  but 
that  condensation  to  e ">ublic  officer 
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In  e natter  of  statute  end  not  of 
contract,  ind  that  oonpancmtlon  exists. 

If  It  exists  ot  nil,  solely  a r the 
creation  of  the  low  end  then  la  In- 
cidental to  the  office*  • • • * • 
furthermore,  our  -u.;reue  Court  hee 
cited  with  approval  the  statement  of 
the  ceneral  rule  to  be  found  In  atete 
ex  rol*  nodo&lnc  vr.  cCrcc<cen,  60  *-o* 

•pp.  loc*  clt*  656,  to  tho  effect  that 
the  rendition  of  services  by  a public 
o fleer  lr  to  be  doc  .el  gratuitous 
unlesa  a compensation  therefor  is  pro- 
vided by  statute,  and  that  if  by 
etutute  coapenaatlon  1c  provided  for 
In  a particular  -ode  or  ijunner*  then 
the  officer  I a confined  to  ih:  t . i.ar.er 
and  la  entitled  to  no  other  or  further 
compensation,  ox  to  any  different  aode 
of  socurln^  the  oauus*" 

It  *111  be  noted  tbet  section  117L0,  supra,  has  the 
provlelon  thet  In  any  county  therein  the  clerk  of  the  olrcult 
court  Is  ex  officio  recorder  of  deed:,  scld  officer  ah: 11  be 
considered  ee  one,  for  the  purpose  <jf  this  section* " 

lection  11614,  Laws  of  Isoourl,  193C,  pare  372,  pro- 
video  as  follows: 

"It  shell  be  the  duty  of  the  clorks  of 
ell  courts  of  reoord  to  c!  arfe  and  col- 
lect, in  oil  coeer,  3Yery  fee  accruing 
to  their  of fleet  under  the  -rovlcions 
of  sections  11765,  117  7,  and  11786, 
or  of  i>ny  other  statute,  except  such 
fees  s arc  c .arceeble  to  the  eo  *nty,  and 
if  ejch  fees  be  not  pcld  when  due  by  the 
party  liable  for  the  payment,  it  aboil 
be  the  duty  of  the  cleric  to  forthwith 
lsaue  a fee  bill  fur  am*  and  place  such 
fee  bill  in  the  b-.nds  of  lUo  sheriff  of 
tne  proper  county,  who  shall  forthwith 
levy  seat  on  t:  e pernone  liable  there- 
for, or  their  rurotier.,  as  r uthorixed 
:nd  provided  by  section  11776*  luoh 
olerk  shell,  t the  end  of  each  quarter, 
file  with  the  county  cleric  a report  of 
ell  fees  ps.ld  e:> d accruing  to  hie  office 
d iria^  ouch  uarter,  ctetin*:  the  title 

of  the  caee  or  on  whrt  eccount  tuch  fees 
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were  charged,  together  with  the  noises  of 
the  oersons  paying  or  who  ore  liable 
for  some,  with  the  names  of  all  tureties, 
where  security  for  costs  has  been  re- 
quired, ana  which  report  shell  ulso  show 
which  of  such  fees  have  been  paid  end 
the  total  amount  thereof,  and  what  fee 
billc,  if  any,  have  been  issued  and  for 
whet  fees  and  when  pieced  in  the  hands 
of  the  sheriff  for  collection,  and  fur- 
ther steting  thet,  ^fter  due  diligence, 
he  hes  been  unable  to  collect  the  fees 
reported  unpaid,  *.nd  which  enid  report 
shall  be  verified  by  the  affidavit  of 
such  cleric,  ^nd  euartarly  such  clerk 
shell  cay  into  the  county  treacury  the 
amount  of  any  fees  collected  in  excess 
of  tae  suns  permitted  to  be  retained 
for  services  and  pay  of  deputies  and 
assistants,  end  every  clerk  shall  be 
liable  on  hie  off iciel  bond  for  ell  fees 
collected  end  not  accounted  for  by  him 
ee  provided  by  law.  It  shall  be  the 
duty  of  the  county  court  to  oxsuuine  such 
quarterly  report  and  to  require  of  the 
prosec ut Inc  attorney  to  enforce  payi^ent 
of  all  foes  therein  shown  to  be  unpaid 
in  any  manner  now  or  hereafter  provided 
by  law,  and,  to  trat  end,  such  prosecut- 
in'. uttorney  shall  h> ve  authority,  at  any 
time,  to  direct  the  issuance  of  any 
execution  or  fee  bill  for  costs  in  any 
case  in  which  any  costs  a-,  or  nine  to  the 
county  ere  unpaid. " 

It  will  be  notea  that  this  latt  section  requires 
that  the  clerk  shall  r. urterly  pay  into  the  county  treasury 
the  a^aount  of  any  foe:  collected  in  exceac  of  the  eu ub  per- 
mitted to  bo  rotained  for  servicee  and  pay  of  deputies  end 
assistants,  and  tnat  the  clerk  shall  be  liable  on  his  official 
bond  for  all  feec  collected  and  not  accounted  for  by  him. 

The  foes  collected  for  the  issuance  of  marriage 
licenses  nd  the  recording  of  the  . larriago  certificate  are 
official  fees  a^d  would  not  t d could  not  be  collected  by  any 
other  perron  than  the  nerson  vho  at  t’ e ti;  e is  the  off iciel* 
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^ectioa  I17c0,  supra,  usau  definite  ten.s  In 
statin*,  that  the  »i,^r«u«tc  o^cunt  of  foee  tb«  t eny  cleric 
of  the  circuit  court  shell  be  tllowod  to  retuln  for  any 
one  y*,ar*e  acrvlcec  a ell  not  In  any  oeea  exceed  the 
anounte  In  eeld  section  set  forth.  This  section  to  the 
yardstick  and  aoure  by  hich  the  foes  >t  the  circuit 
clerk  and  ©x  officio  recorder  are  gauged. 


It  lc  our  'opinion  that  the  circuit  clerk  : rid  ox  officio 
recorder  is  not  permitted  under  the  law  to  retain  fees  col- 
lected by  hia  f >r  the  iewuuaice  of  uarria^e  lice  sea,  nor  for 
tie  recording  of  the  ..arria^e  certificate,  if  the  retention 
thereof  would  enable  such  official  to  rooeive  a pouter  aix>unt 
of  salary  for  the  year  than  1;  .<  ot  forth  in  section  117G6, 
aupra* 


Very  truly  yours. 


■J:  „1S  -ATr-O:., 

Aeeletant  attorney  General* 


i , : 


(Acting)  .attorney  General* 


FERTILIZER  *•  - 


State  Fertilizer  Law  does 
used  in  Missouri  by  U.  S. 
not  offered  for  sale. 


November  22,  1955 


Honorable  F.  B*  Mumford 
Dean  and  Director 
College  of  Agriculture 
University  of  Missouri 
Columbia,  Missouri 


not  apply;  fertilizer 
Dept,  of  Agriculture 


Dear  -ir: 


Your  request  of  November  11,  1935  for  an 
opinion  has  been  referred  to  me*  Your  request  is  os 
follows : 


"The  Soil  Conservation  Service  of  the 
Uni  tec  States  Department  of  Agri- 
culture shipped  into  Missouri  200 
tons  of  commercial  fertilizer  during 
the  season  of  1935*  This  fertilizer 
wns  not  registered  or  labeled  in  ac- 
cordance with  the  Missouri  fertilizer 
low*  It  Is  the  contention  of  the  of- 
ficers of  the  United  States  Department 
of  Agriculture  that  *the  fertilizer 
after  becoming  the  property  of  the 
U S D A was  not  subject  to  any  local 
or  State  regula tlons  * • 

"I  pa  writing  to  rerues t your  opinion 
on  the  following  points: 

1.  Does  the  Missouri  fertilizer 
lew  anply  to  goods  purchased 
by  the  U*  S,  Department  of 
agriculture  and  shin:  ed  into 
the  State  for  us$  in  connection 
with  the  Soil  Conservation  pro- 
gram? 

2*  Does  the  Director  of  the  Agri- 
cultural Experiment  Station  have 
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the  authority  to  exemot  these  fer- 
tilizers from  the  provisions  of 
the  law  on  he  grounds  that  the 
materials  9re  used  for  demons tra- 
tional  or  educational  purposes  by 
the  Soil  Conservation  Service  of 
the  Federal  government? 

If  your  ruling  on  the  second  question  is 
in  the  affirmative  it  is  my  present  Inten- 
tion to  exempt  these  fertilizers  from  the 
provisions  of  the  Missouri  law*” 


From  your  comnunfca tion,  we  assume  that  the 
fertilizer  was  used  by  the  United  States  Department  of 
griculture,  and  was  not  cold  or  offered  for  sale  In 
Missouri*  A reference  to  Article  14  of  Chapter  87, 

R*  S,  Mo*  1929,  and  In  particular  to  Sections  12588, 
12589,  12591  and  12595,  at  once  reveals  that  commercial 
fertilizer  must  be  sold  or  offered  for  sale  In  this 
state  at  a price  of  more  than  ^5*00  per  ton  before  it 
comes  within  the  provisions  of  the  fertilizer  law  re- 
quiring labeling  and  registering. 

Section  12591,  R.  S,  Mo*  1929  In  part  pro- 
vides: 

"Every  person,  * who  shall  sell, 
offer  or  expose  for  sale  in  this 
state  any  commercial  fertilizer,  the 
selling  price  of  which  exceeds  five 
dollars  per  ton,  shall  standi  or 
affix  to  each  package  -tt  the  matters 
and  things  required  » in  section 
12589*  * Every  person,  •*  selling  or 
exposing  for  sale  such  ferTTTTzer 
shall,  # attach  to  every  package  * 
cold  or  exposed  for  sale  *■  a label 
or  tag  * *»  " 


Ihe  printed  matter  referred  to  in  Section 
12589,  R*  S.  Mo*  1929  relates  to  the  name,  address 
and  manufacturer,  chemical  composition,  etc.  The 
label  or  tag  referred  to  is  acquired  by  the  payment 
of  fees  set  out  in  section  12592,  R.  S.  Mo.  i929, 
which  section  in  part  provides: 
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"Every  manufacturer,  importer  or 
person  shall  pay  to  said  experiment 
station  for  the  labels  or  tags  re- 
quired by  them  under  section  12351  # " 


The  only  tags  required  xmder  Section  12591, 
R,  S.  Mo.  1929  is  where  the  fertilizer  is  sold  or  of- 
fered for  sale  in  this  state.  Under  the  facts  stated 
in  your  letter,  we  tinders tand  that  the  United  States 
Department  of  Agriculture  shins  Into  Missouri  a fer- 
tilizer to  be  used  by  it  in  carrying  out  the  functions 
of  certain  governmental  projects  in  this  state. 

It  is,  thereforo,  the  opinion  of  this  of- 
fice that  such  fertilizer,  shipped  into  this  state  as 
a property  of  the  United  States  Denj-rtment  of  Agri- 
culture and  used  by  it  in  soil  conservation  work, is 
not  subject  to  the  Missouri  fertilizer  law. 


Yours  very  truly. 


FRANKLIN  E.  REAGAN 

Assistant  ttorney  General 


Ar  ROVED: 


JroHlT  HOF  MAN,  Jr. 
(Acting)  ttorney  General 
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TAXATION:  Leasehold  interests,  if  of  any  value,  assessable 


November  22,  1955. 


rion.  ndrew  J.  urphy 
Commissioner 
. tato  Tax  Com.r.ission 
Jefferson  City,  Missouri 


i.-ear  Mr.  urphy: 


This  is  to  acknowledge  your  letter  as  follows: 

" :ncloed  please  find  an  inquiry  from 
the  St.  Loid.s  Union  Trust  Company  as 
to  the  ass 'ssability  of  certain  kinds 
of  leases. 

" s the  questions  asked  involved  an 
interpretation  of  our  assessment  laws, 
wo  respectfully  ask  for  an  opinion 
on  these  questions. 

"This  Com  lesion  has  been  unable  to 
find  any  definite  law  on  the  subject 
of  leases;  neither  have  we  been  able 
to  locate  a court  decision  covering 
the  natter.  It  is  our  opinion,  how  ver, 
that  some  leases  are  subject  to  assess- 
ment • 

"It  is  also  apparent  that  some  leases 
have  a value.  *s  for  instance,  the 
third  example  in  this  inquiry  :nder 
question,  where  a purchaser  pays  a 
lar:Je  sum  of  money  for  a lease. 

"The  payment  of  the  considerable  sum 
of  money  for  a leuse  definitely  estab- 
lishes the  f ict  that  said  lease  has  a 
value,  and  if  it  has  a value  it  is 
assessable  in  our  opinion. 
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"If  some  leases  are  construed  to  have 
a value,  then  the  question  will  arise 
as  to  the  proper  method  of  determin- 
ing such  value  for  assessment. 

"It  is  our  opinion  that  the  only  value 
that  a lease  can  have,  under  ex  iple 
No.  1,  is  the  excess  payments  provided 
for  In  the  lease,  above  a fair  rental 
on  the  oro party.  dr  in  example  No.  2, 
the  amount  the  rental,  provided  for  in 
the  le.se,  is  under  a fair  return  on 
the  valxae  of  the  property  leased. 

"In  example  No.  3,  the  initial  value 
of  the  lease  would  be  the  amount  paid 
for  the  lease;  decreased  each  year 
thereafter  by  the  shortening  of  the 
unexpired  time  to  run,  and  further 
lessened,  or  increased,  by  any  change 
in  the  value  of  the  oroperty. 

"In  the  first  two  examples  the  assessable 
value  of  the  lease  wouid  be  determined 
by  taking  the  annual  profits  under  the 
lease  and  capitalizing  same  at  a fair 
rate  of  return,  say  6,  7 or  8%,  and 
valuing  the  lease  at  the  capitalized 
value,  thus  obtained. 

"as  for  example.  If  property  on  which 
a fair  return  would  be  $1,000,  per  year, 
is  leased  for  i 2,000,  per  year,  the 
value  of  the  lease  would  be  the  ( 1,000, 
excess  earning,  capitalized  at,  say  8%, 
or  i 12,500. 

"Our  answer  under  all  three  questions, 

1 (a),  2 (a)  and  3 (aj  would  be  'yes'. 

Our  answer  to  1(b),  2(b)  and  3(b) 
would  be  the  estimated  value  or  the 
capitalized  earning  value." 


The  sole  question  pr  sented  in  your  inquiry  for 
our  opinion  deals  with  the  le^al  proposition  as  to  whether 


lion,  Andrew  J.  urphy 


3 


November  22,  1935, 


i 


or  not  a leasehold  Interest  ray  be  assessed  for  taxation 
purposes.  If  a leasehold  is  assessable  the  mode  or 
manner  that  the  "value  of  said  property"  Is  determined  is 
purely  administrative  and  arrived  at  by  calculation. 
Therefore,  In  this  opinion,  wo  direct  our  conclusion  to 
the  narrow  proposition  of  whether  or  not  a leasehold  is 
taxable,. as  the  method  exmolcyod  in  arriving  at  its  value 
wo  Id  be  determined  by  the  Tax  Commission. 

Section  9742,  R.  3.  ao,  1329,  provides  as  follows: 

"For  the  support  of  the  government 
of  the  state,  the  payment  of  the 
public  debt,  and  the  advancement  of 
the  public  interest,  taxes  shall  be 
levied  on  all  property,  real  and 
personal,  except  as  stated  in  the 
next  s ction," 


Section  9746,  • 3,  'o.  1929,  provides  as  follows: 

"•  very  person  owning  or  holding 
property  on  the  first  day  of  June, 
including  all  such  property 
P’irchused  on  that  day,  shall  be 
liable  for  taxes  thereon  for  the 
ensuing  year," 


The  court  in  State  ex  rel.  v.  daphe,  31  3.  ",  (2d) 
7«d,  1.  c,  790,  said  the  following  concerning  Section  9746 

supra: 

" rom  the  foregoing  it  appears  that 
every  person  owning  or  holding  property 
on  the  1 st  day  of  June  is  liable  for 
the  taxes  thereon  for  the  ensuing  year, 
that  it  is  the  duty  of  ever,,  person  to 
list  with  the  assessor  all  taxable 
property  owned  by  him,  ox-  under  his 
care,  char0e,  or  management,  and  that 
personal  taxes  constitute  a debt  against 
the  person  assessed  with  such  tax  s, 
the  person  named  in  the  tax  bill.  If 
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the  person  who  holds  or  has  under  his 
care,  charge,  and  management  personal 
property  is  liable  for  the  taxi  s 
thereon,  such  taxes  may  be  assessed 
against  him  or  In  his  name;  and,  when 
so  assessed,  they  constitute  a personal 
debt  for  which  a personal  Judgment 
against  hln  may  be  recover  d.  Whether 
the  care,  charge,  and  management  of 
personal  property  devolves  upon  one 
as  trustee,  ad  inistrator,  executor, 
or  curator,  or  as  agent  of  a nonresi- 
dent principal,  is  of  no  consequence; 
he  is  .made  liable  for  taxes  on  the 
property  simply  because  he  has  charge 
and  control  of  it,  and  not  because  of 
the  capacity  in  which  he  holds  it." 


corpus  Turls,  Vol.  35,  page  1141,  Paragraph  384, 
defines  "leasehold"  as  follows: 

"A,  ’leasehold’  has  been  defined  as 
an  estate  in  realty  held  tinder  a 
lease,  ana  as  the  right  to  use 
property  upon  which  a lease  is  hold 
for  the  purposes  of  the  lease.  It 
is  intangible  property,  which  the 
law  recognizes  as  having  value,  but 
which  is  incorporeal  in  its  nature. 

It  is  not  the  property  upon  which  the 
lease  is  held,  nor  the  property  used 
in  its  exercise,  nor  the  property 
produced  under  the  lease.  The  lease- 
hold is  a r entity  in  Itself  distin- 
guishable from  the  fee  out  of  which 
it  issues,  k leasehold  interest  is 
not  neces  arily  included  within  the 
meaning  of  the  term  'title.'  vhlle 
a leasehold  estate  is  an  interest  In 
or  concerning  lands,  it  Is  generally 
regarded  as  a chattel  real." 


If  as  stated  by  Corpus  Juris  In  the  paragraph  above 
quoted,  that  a leasehold  "is  intangible  property,  which  the 
law  recognizes  as  having  value,"  tnen,  unless  the  Consti- 
tution of  Missouri  and  statutes  exempt  said  leasehold  from 
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taxation  it  necessarily  follows  that  a leasehold  having 
value  would  be  assessable  for  taxation,  in  view  of  the 
court's  decision  in  State  ex  rel.  v.  Oehner,  3«  I,  (2d) 
1057,  1.  c.  1065 , wherein  the  Supreme  Court  of  Missouri, 
en  Banc,  after  reviewing  the  many  tax  statutes,  said  the 
following t 

"Thus  we  have  statutes  asses  sin,;  every 
form  of  property  which  can  be  owheTi? 
oy  a corporation  and  which  T?  eonstl- 
tutionally  taxable  in  this  state." 
(underscoring  ours) 


section  9745,  li.  5.  Mo.  192:',  provides  for  the 
exempti  ns  of  property  from  taxation  and  nothing  therein 
is  found  which  exempts  a leasehold. 

c have  been  unable  to  find  a decision  of  the  Idi  saouri 
Courts  to  the  effect  that  a leasehold  Is  or  is  not  assessable. 
However,  in  btate  ex  rel.  v.  Springfield  Convention  all 
Association,  301  :o.  553,  the  court,  while  specifically 
stating  that  it  was  not  passing  on  the  question  of  whether 
a leasehold  was  as.essaule,  took  occasion  to  point  out  that 
the  afserBor  did  not  attempt  to  assess  the  leasehold  interest, 
and  further  remarked  that  when  a case  Involving  the  question 
as  to  whether  & leasehold  interest  could  be  assessed  was 
properly  placed  before  it,  would  be  the  time  for  it  to  decide 
the  issue.  r.e  quote  from  the  courtfe  opinion,  page  672  et  seq.: 
• \ 

"The  tax  bill  introduced  in  evidence 
shows  that  the  assessment  (which  was 
for  21,250)  was  made  against  the 
•building  only.'  There  was  no  attempt 
to  assess  the  leasehold  estate  of  the 
defendant.  «•**»*«*****»* 

In  simple  ter -s  the  assessment  was 
- against  the  'building  only'  as  the 
property  of  the  defendant.  It  will  be 
time  enottgh  for  us  to  pass  upon  the 
question  as  to  whether  or  not  the  lease- 
hold estate  is  taxable,  under  the  law, 
when  a case  of  that  kind  reaches  us. 


- it  ..St  it 
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"The  defendant  says  it  does  not  own 
this  building,  and  that  the  taxes 
against  it  should  not  be  charged  to 
or  collected  from  defendant.  The  City 
of  Springfield  is  not  sued,  and  for 
that  reason  the  question  of  exemptions 
from  taxation  is  not  in  this  case.  The 
force  of  appellant’s  brief  is  spent 
upon  questions  not  in  the  case  at  all. 

In  such  brief  much  is  said  of  tax 
exempti  ns.  This  is  not  in  the  care, 
something  is  said  in  both  briefs  upon 
the  question  as  to  whether  or  not  a 
leasehold  is  taxable.  This  is  not 
in  the  case.  No  leasehold  has  either 
been  assessed  or  taxed  so  far  as  we 
are  advised,  v * * -.}■  * 

******* 

"*  * * The  property  itself  should  have 
been  assessed  (if  subject  to  assessment 
and  taxation)  to  the  owner,  the  city  of 
Springfield.  The  leasehold  estate  (if 
subject  to  assessment  and  taxation  at 
all . should  have  been  assessed  to 
defendant,  unless  the  terms  of  the  lease 
precludes  this  view.  The  assessment  here 
is  not  upon  the  leasehold  and  hence  not 
upon  anything  owned  by  the  defendant. 

This  suffices  for  an  affirmance  of  the 
judgment. " 


V/e  can  only  speculate  as  to  v/hat  the  court  would 
have  .aid  if  the  leasehold  in  that  case  would  have  been 
assessed  instead  of  the  building,  tfhile  the  court’s 
remarks  concerning  the  leasehold  interest  in  the  above 
case  are  purely  obiter  dictum,  >et,  to  our  mind,  it 
strongly  indicates  that  the  court  was  sug.,e sting  to  the 
tax  officials  that  leasehold  interests  were  proper  subjects 
of  assessment  when  assessed  as  a leasehold. 
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if'rom  the  above  and  foregoing  it  la  our  opinion 
that  a leasehold  is  intangible  property  which  may  have 
a value  and  if  it  has  a value  such  should  be  assessed 
to  the  owner.  The  assessment  a.,alnst  the  owner  should 
be  on  the  leu s hold.  If  a leasehold  has  no  value,  then, 
of  course,  it  would  not  be  assessable  as  assessments  only 
a e placed  against  property  having  a value.  vie  are  of 
the  opinion  that  the  value  of  a leasehold  to  a lessee 
would  be  the  difference  between  what  is  paid  under  the 
lease  to  what  a fair  rental  of  the  property  would  be. 

Having  concluded  that  a leasehold  interest,  if 
of  value,  should  be  ae.-essed  for  taxation  purposes.  It 
follows  that  the  determining  of  the  value  of  any  lease 
Is  a question  of  fact  and  purely  administrative.  Therefdre. 
we  do  not  in  this  opinion  write  on  the  method  of  arriving 
at  the  true  value  of  any  lease.  It  suffices  to  say, 
however,  that  you r exclusion  concerning  the  three  illus- 
trations given  in  your  letter  is  correct.  In  other  words, 
we  adopt  this  paragraph  contained  In  your  letters  "Our 
answer  under  all  three  questions,  1(a),  2(a)  and  3(a)  would 
be  'yes'.  Our  answer  to  1(b),  2(b;  and  3(b)  would  be  the 
estimated  value  or  the  capitalized  earning  value." 


Yours  very  truly. 


Jan*;  s L.  Homboatel 
as  lstant  Attorney -General 


APPROVED: 

(Acting)  Attorney- -eneral. 


STATE  TREASURER: 


ESCHEATS 


State  Treasurer  has  no 
authority  to  receive  in- 
tangible personal  property 
which  has  escheated  to  the 
State. 

/ - 

January  8,  1955 

Honorable  Richard  R.  Racy 
State  Treasurer 
Jefferson  City 
Missouri 


Dear  Mr.  Lacy: 


Receipt  of  your  letter  dated  January  7, 
1955  Is  acknowledged.  Your  letter  follows: 

"I  am  enclosing  herewith  letter 
from  *r.  b.  C.  Roward,  Attorney, 
of  Kansas  City , Missouri , in  accor- 
dance with  o\:r  telephone  conversa- 
tion of  this  date. 

*111  you  kindly  return  the  letter 
along  with  your  opinion." 


FILED 


The  latter  Inclosed  from  4r.  b.  C.  riowaai 
is  as  follows: 

"I  am  representing  an  estate, In 
which  the  present  whereabouts  of 
one  of  the  heirs  Is  unknown, end 
It  may  become  necessary  to  turn 
over  hls  share  of  said  estate  to 
the  State  Treasurer,  and  in  con- 
nection therewith  will  suggest  that 
the  missing  heir’s  share  will 
consist  of  some  cash  and  certificates 
of  stock  In  a number  of  different 
corporations. 

I would,  therefore,  be  glad  If  you 
would  advise  me  as  to  what  name  the 
shares  of  stock  shall  be  Issued  In, 
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should  It  become  necessary  to  turn 
the  same  over  to  the  fixate  Treas- 
urer. 

I would  also  be  glad  If  you  would 
advise  me  as  to  whether  the  ttate 
Treasurer  would  hold  the  stock  and 
receive  the  dividends  thereon  and 
otherwise  exercise  control  over  the 
same  during  the  period  It  Is  held  by 
the  state  of  Missouri , and  si so 
whether  the  state  will  account  to 
the  heir  for  the  income  derived 
therefrom," 


tfhile  the  letter  Inclosed  by  you  does  not 
appear  to  present  a problem  confronting  you  at  the  present, 
yet  we  will  answer  the  rams  as  If  it  did. 

Section  620  .;evlsad  Statutes  Misso  rl  1929, 

In  part  provides: 

"If  any  person  die  Intestate, 
seised  of  any  real  or  personal 
property,  leaving  no  heirs  or" 
representatives  capable  of  inher- 
iting the  same;  or.  If  upon  final 
settlement  of  an  executor  or  admin- 
istrator there  Is  a balance  In  his 
hands  belonging  to  some  legatee  or 
distributee,  who  Is  a non  resident, 
or  who  Is  not  In  a situation  to 
receive  the  rame  and  give  a dis- 
charge thereof  or  who  does  not 
appear  by  himself  or  agent  to 
claim  and  receive  the  same^  * * * 
in  each  and  every  such  Instance 
such  real  and  personal  estate 
shall  escheat  and  vest  In  tha 
state,  subject  to  and  In  accor- 
dance with  the  provisions  of  this 
chapter," 


Section  621  provides  as  follows: 
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"tflthln  one  year  after  the  final 
settlement  of  any  executor  or  ad- 
ministrator, assignee ^sheriff  or 
receiver,  all  moneys  In  nls  hands 
unpaid  or  uncial mediae  provided 
In  section  620, shall , upon  the  or- 
der of  the  court  In  which  such 
settlement  Is  made , be  paid  Into 
the  state  treasury.  And  the  state 
treasurer  shall  Issue  to  him  a 
duplicate  receipt  therefor, one  of 
which  shall  be  filed  with  the  state 
auditor, who  shall  credit  him  with 
the  amount  thereof  and  charge  the 
state  treasurer  therewith.  All 
such  moneys  so  received  Into  the 
state  treasury  shall  be  credited 
Into  a iund,  to  be  known  and  desig- 
nated as  ♦escheats'.  B 


action  622  provides  that  if  said  moneys , 
as  aforesaid,  are  not  paid  into  the  state  treasury  the  " 
prosecuting  attorney  of  the  county  may  move  for  Judgment 
against  the  ad  -lnlstrator  or  executor  on  account  thereof . 

Section  623  provides  that  within  twenty-one 
years  after  any  money  has  ueen  paid  into  the  state  trea- 
sury by  an  executor  or  administrator  any  person  who  appears 
and  claims  the  same  may  file  hie  petition  therefor  and  pray- 
ing that  the  money  be  paid  to  him. 

Section  324  provides  that  if  the  court  finds 
that  such  person  Is  entitled  to  any  money  so  paid  into  the 
state  treasury  It  shall  order  a warrant  to  issue  for  the 
amount  of  the  claim. 

Section  639  provides  for  the  sale  of  real 
estate  under  the  order  of  circuit  court  when  such  real 
estate  may  have  escheated  to  the  stats.  Section  642 
provides  as  follows: 

"All  moneys  paid  into  the  state 
treasury  under  the  provisions 
of  this  chapter,  after  remaining 
therein  unclaimed  for  twenty- one 
years,  shall  escheat  and  vest  ab- 
solutely In  the  state  and  be, on 
the  order  of  the  board  of  fund 
com  is8l oners, transferred  to  the 
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Section  62U,  above  quoted  from*  provides 
that  personal  property,  unuer  the  circumstances  set 
out,  shall  escheat  and  veat  Ln  the  state, but  neither 
in  section  620  nor  in  a:,y  other  section  of  Article  1 
of  Chapter  5 Is  it  provided  ahat  state  officer  or 
representative  of  the  state  shall  receive  and  hold  such 
personal  estate,  unless  the  personal  estate  consists 
of  money,  then  under  section  621  the  money  shall  be 
paid  into  the  state  treasury  and  credited  into  a fund 
to  te  known  and  designated  as  “escheats 11  • Personal 

property  mentioned  in  section  620  not  only  Includes 
money  and  other  tangible  personal  property  but  intan- 
gible personal  property  as  well,  such  us  stocks,  bonds, 
promissory  notes  and  such  like.  It  appears  from  the 

letter  of  «r,  Howard  that  a portion  of  the  personal 
property  that  may  escheat  to  the  state  consists  of 
certificates  of  stock.  Not  only  la  no  one  designated 
to  accept  intangible  personal  property  for  and  on  behalf 
of  the  state,  nor  is  there  any  provision  in  article  I 
of  Chapter  3 authorising  the  sale  and  conversion  of 
sane  Into  cash  when  such  personal  property  shall  have 
escheated  to  the  state.  All  of  the  sections  above 
mentioned,  except  those  dealing  with  escheated  real 
estate,  have  to  do  with  the  receipt  by  the  state  treas- 
urer of  moneys  *for  the  payment  of  moneys  out  of  the 
state  treasury  and  such  sections  do  not  contemplate 
any  other  character  of  personal  property  than  money. 

-action  113oo  provides  that: 

“a  separate  department  is  hereby 
established,  to  be  known  as  the 
treasury  department,  which  shall 
embrace  the  offices  of  state 
treasurer  and  state  auditor. 


Section  11425  ln  part  provides: 

"The  state  treasurer  shall  re- 
ceive und  keep,  as  provided  by 
law,  ail  the  moneys  of  the  state 
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not  expressly  required  by  law 
to  be  received  and  kept  by 

some  other  person  > * - v *. 


Nothing  Is  said  In  the  last  foregoing  sec- 
tion about  receiving  any  other  personal  property  than 
money.  In  the  absence  of  express  statutory  authority 
to  receive  and  sell  property  belonging  to  the  state, 
we  do  not  bel lave  the  state  -treasurer  would  have  such 
authority,  and  we  find  no  ruch  authority  in  the  statu- 
tory laws  of  this  state. 


CONCLUf I OB. 

<e  are  of  the  opinion  that  the  ! tate 
Treasurer  of  Missouri  has  no  authority  to  receive  the 
Intangible  personal  property  mentioned  In  the  letter 
attached  to  your  letter  If,  as  and  when  the  same  es- 
cheats to  the  • tate  of  -lasourl# 

*<e  are  further  of  the  opinion  that  the 
administrator  or  executor  of  the  estate  Involved  should 
procure  a proper  order  from  the  probate  court  wherein  rush 
estate  Is  beln  administered,  and  sell  such  Intangible 
personal  property  so  that  the  proceeds  thereof  may  be  paid 
into  the  state  treasury. 


Yours  very  truly. 


UILoivHT  LnAti 

assistant  Attorney  General 


A.  PKOV:  D: 


koFT£k7T7i<7ck 

attorney  General 
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INH3RI  I’ANCE  TAX:  Failure  to  make  application  i'or  rerund  within 
two  years  from  aate  of  accrual  of  right  to  such  refund  bars  claimant 
from  making  such  application. 


January  14,  1036. 
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Hon.  Richard  R.  Nacy, 
State  Treasurer, 

Jefferson  City,  Viscouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  reouest  for 
an  opinion  as  to  the  following  state  of  facts: 

"On  Kay  25,  1926,  Bertha  ?.ood, 

General  Delivery,  Kirksvllle, 

I/.issouri,  was  appointed  Adminis- 
tratrix of  the  estate  of  Trank 
' unn,  deceased.  The  inventory 
shows  that  the  estate  had  7,095.00 
in  money.  This  came  from  the 
United  Itates  Veterans  Bureau. 

Frank  :.unn,  the  deceased,  had  been 
a soldier  in  the  World  "ar  and  this 
was  insurance  money  his  estate  re- 
ceived after  the  death  of  the  bene- 
ficiary. Paul  D.  Uigbee  was 
appointed  inheritance  Tax  appraiser 
and  each  of  the  six  brothers  and 
sisters  was  assessed  £18.00  inheri- 
tance Tax,  making  a total  of  r'108.00. 

I am  informed  that  any  estate  that 
receives  money  from  the  Veterans 
Bureau  is  not  subject  to  Inheritance 
Tax  on  that  money.  Do  you  know  when 
this  ruling  was  made? 

Will  you  please  let  me  know  whether 
or  not  this  money  could  be  refunded 
to  the  heirs?" 
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It  appears  from  the  records  submitted  to  us  in  this  estate 
that  the  payment  of  this  tax  was  made  on  or  about  January  15, 
1927.  Section  584,  R.S.  Mo.  1929  makes  provision  for  a refund 
of  any  inheritance  tax  paid  erroneously.  This  section  provides 
as  follows: 


"Alien  any  tax  shall  have  been  paid 
erroneously  to  the  state  treasurer 
it  shall  be  lawful  for  him,  on 
satisfactory  proof  of  said  erroneous 
payment,  to  refund  and  pay  to  the 
executor,  administrator,  or  trustee, 
person  or  persons  who  paid  the  same 
the  amount  of  such  tax  so  erroneously 
paid:  provided,  that  all  applications 
for  the  refund  of  said  tax.  shall  be 
made  within  two  years  from  the  date 
of  the  accrual  of  the  right  to  such 
refund. " 


It  will  be  noted  that  the  statute  expressly  requires  all 
applications  for  refund  to  be  made  within  two  years.  Judge  Graves, 
in  passing  upon  this  identical  point  in  the  case  of  State  Treasurer 
v.  Trust  Co.,  293  Mo.  545,  l.c.  560,  said: 

"Section  12,  supra,  clearly  has 
reference  to  an  erroneous  payment  of 
a tax  as  a whole,  and  not  to  an  excess 
payment  provided  for  by  Section  25 
for  the  emergencies  of  that  section. 

The  parties  named  in  Section  12,  to 
whom  re-payment  is  to  be  made,  are  all 
in  esse,  and  can  make  their  application 
within  two  years.  This  two-year  pro- 
vision in  said  Section  12  is  in  the 
nature  o 7 a statute  of  TTmlTaTTons . 

The  rarTTes  must  proceed  withli:  two 
.years  or  be  barrecT  The  two  years 
Degins- From  the  time  they  were  entitled 
to  the  refund.  If  it  was  an  erroneous 
payment  they  were  entitled  to  an  imme- 
diate refund.  In  other  words,  their 
claims  for  refund  arose  immediately 
upon  the  payment  of  the  erroneous  tax." 


C0NCLU3I ON 


In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  more  than  two  years  having  elapsed  since  the  payment  of 
the  inheritance  tax  in  the  Estate  of  Frank  Munn,  deceased,  no  refund 
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can  now  be  made  oi‘  the  inheritance  tax  paid  in  said  estate  by 
reason  of  the  statute  of  limitations  provided  in  Section  584, 

R.S.  Mo.  1929. 

The  parties  having  failed  to  make  application  for  a 
refund  within  two  years  from  the  date  of  the  accrual  of  the  right 
to  such  refund,  they  are  now  barred  by  reason  of  the  Statute 
from  making  such  application. 


Respectfully  submitted, 


JOHN  W.  HOFTMAK,  Jr., 
Assistant  Attorney  General. 


APFROYTJD : 


ROY  MOKITTRICK, 
Attorney  General. 


JWH:AH 


LIQUOR  CONTROL  ACT:  Moneys  received  by  reason  of  county  liquor  license 
fees  should  be  placed  in  county  treasury  and  disbursed  according  to 
classification  of  expenditures  as  provided  by  county  court  urler  County 
Budget  Act. 


Murch  27,  1935. 


Hon.  Ralph  B.  Kevins, 
Prosecuting  /ttorney, 
Hickory  County, 
Hermitage,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for 
an  opinion  as  to  the  following  state  of  fact3: 

"In  Section  24  of  the  Liquor  Control 
\ct,  page  67  of  the  Laws  of  Missouri, 

Lxtra  Session,  1933-1934,  provision 
is  made  for  the  issuance  of  liquor 
licenses  by  the  County  Court,  but  I 
find  no  statute  directing  the  disposi- 
tion of  money  procured  from  the  sale 
of  such  licenses. 

Into  what  fund  should  the  County 
Treasurer  place  the  money  coming  from 
the  sale  of  liouor  licenses?" 

Section  24  of  the  Liouor  Control  Act  of  Missouri 
(La\7s  of  Missouri,  extra  Session  1933-34,  page  67)  provides: 

"The  County  Court  in  each  county 
is  hereby  authorized  to  make  a charge 
for  licenses  issued  to  retail  deal- 
ers in  all  intoxicating  liquor,  the 
charge  in  each  instance  to  be  deter- 
mined by  the  County  Court,  by  order 
of  record,  but  said  charge  shall  in 
no  event  exceed  the  amount  provided 
for  in  Section  22  of  this  act,  for 
state  purposes." 
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This  department  has  ruled  in  an  opinion  dated  August  24, 
1934  that  in  the  absence  of  any  specific  direction  on  the  part 
of  the  Legislature  of  the  State  of  Missouri,  the  collection  of 
the  county  liouor  license  fees  is  properly  the  duty  of  the 
county  collector. 

Section  9927,  R.3.  Mo.  1929  provides: 

"Every  county  collector  and  ex- 
officio  county  collector,  except 
in  the  City  of  St.  Louis,  shall, 
on  or  before  the  fifth  day  of 
each  month,  file  with  the  county 
clerk  a detailed  statement,  veri- 
fied by  affidavit,  of  all  state, 
county,  school,  road  and  municipal 
taxes,  and  of  all  licenses  by  him 
collected  during  the  preceding 
month,  and  shall,  on  or  before 
the  fifteenth  dey  of  the  month, 
pay  the  same,  less  his  commissions, 
into  the  state  and  county  treas- 
uries, respectively.  It  shall  be 
the  duty  of  the  county  clerk,  and 
he  is  hereby  required,  to  forward 
immediately  a certified  copy  of 
such  detailed  statement  to  the 
state  auditor,  who  shall  keep  an 
account  of  the  state  taxes  with 
the  collector." 


CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  the  moneys  received  by  reason  of  the  county  liquor 
license  fees  should  be  placed  in  the  county  treasury  and  disbursed 
according  to  the  classification  of  expenditures  as  provided  by 
the  county  court  under  the  County  Budget  Law,  as  found  in  Laws 
of  Mo.  1933,  page  340. 


Respectfully  submitted, 


J0I!?T  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 


APPRO V ED : 


ROY  HeKITTRICK, 

Attorney  General. 


Tuirr  . **• 


ST  AT  K TREASURER: 


Federal  Housing  Administration  first  deed  of  trust 
notes  qo  not  of  themselves  become  legal  collateral 
for  state  moneys  deposited.  / 


June  18,  1935. 


Honorable  Ricnaru  rt.  Macy 
State  Treasurer 
Jefferson  City,  Missouri 

Attention  of  Mr.  H.  5.  Johnson, 

Chief  Clerk. 

Dear  31r: 

This  will  acknowledge  receipt  of  your  inquiry  which  is 
as  follows: 


"I  am  enclosing  herewith  letter  from  the 
Merchants  Mank,  JLansas  City,  Missouri, 
and  wish  you  would  give  me  your  official 
opinion  as  to  wnether  first  mortgages. 

Insured  by  Federal  Housing  Administration 
under  Title  II,  are  eligible  to  be  deposited 
with  the  State  an  collateral  on  bank  deposits. " 

Lection  15  of  Article  X of  the  Constitution  of  Missouri 
reads  as  follows: 

"All  moneys  no*,  or  at  any  time  hereafter, 
in  the  State  treasury,  belonging  to  the 
State,  shall,  1 mediately  on  receipt 
thereof,  be  deposited  by  the  Treasurer  to 
the  credit  of  the  State  for  the  benefit 
of  the  funds  to  which  they  respectively 
beiou*.,  in  such  bank  or  banks  as  he  may, 
from  time  to  time,  with  the  approval  of 
the  Governor  and  Attorney  General,  select, 
the  said  bank  or  bank*  giving  security, 
satisfactory  to  the  Governor  and  Attorney- 
General,  for  the  safe-keeping  and  payment 
of  such  deposit,  when  demanded  by  the 
State  Treasurer  on  hi  a check  - such  bank 
to  pay  a bonus  for  the  use  of  such  deposits 
not  leas  than  the  bonus  paid  by  other 
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bancs  for  slmll  r deposits ; and  the 
sa.se,  together  with  such  interest  and 
profits  as  may  accrue  thereou,  shall  be 
disbursed  oy  said  Treasurer,  for  the 
purposes  of  the  State,  according  to  lav, 
upon  warrants  drawn  by  the  State  Auditor, 
and  not  otherrlse." 

Section  S of  Chapter  847,  page  1246-7,  of  the  Federal 
Housing  Administration  Act,  Volume  48,  part  1,  United  States  Statutes 
at  Large,  provides,  among  other  things  as  follows: 

"In  no  case  shall  the  Insurance,  granted 
by  the  Administration  under  this  section 
to  any  such  financial  Institution,  exceed 
twenty  per  centum  of  the  total  amount  of 
the  loans,  advances  of  credits  and  pur- 
chases made  by  said  financial  institution 
for  such  purpose,  ana  thetotal  liability 
Incurred  by  the  Administrator  for  such 
Insurance  shall  In  no  case  exceed  In  the 
aggregate  two  hundred  million  dollars. 

No  Insurance  shall  be  granted,  uncer  this 
section,  to  any  such  financial  Institution 
with  respect  to  any  obligation  representing 
any  such  loan,  advance  of  credit  or  pur- 
chase by  It,  the  face  amount  of  which  ex- 
ceeds $2,000.00  nor  unless  the  obligation 
bear 8 such  Interest,  has  such  maturity  and 
contains  such  other  terms,  conditions 
ana  restrictions  as  the  Administrator 
shall  prescribe. " 

Sections  11688  to  11477  Revised  Statutes  1928,  set  forth 
the  duty  of  tne  State  Treasurer,  and  section  11469  prescribes  "for 
the  security  of  the  funds  deposited  by  the  treasurer  under  the  pro- 
visions of  Articles  I and  11  of  this  chapter  the  governor,  attorney- 
general  and  the  treasurer  shall  require  of  said  selected  and  approved 
banks  or  banking  institutions  giving  security  for  the  safekeeping 
and  payment  of  e&ld  deposits  a bond  equal  to  at  least  twenty-five 
per  cent  of  the  amount  of  the  accepted  bid  or  bids,  to  be  approved 
by  the  governor  and  attorney-general,  and  In  addition  thereto  bonds 
of  the  United  States,  the  state  of  Missouri,  or  In  their  discretion. 
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Continuing,  said  aett&on  reads: 

"Which  bond  shall  be  delivered  to  the 
state  treasurer  and  receipted  for  by  him 
and  ret  lned  by  him  in  the  vaults  of  the 
state  treasury  of  this  state,  or  in 
the  vaults  of  such  banks  or  safe  deposi- 
tory as  the  governor,  attorney-general 
and  treasurer  ...ay  agree  uoon;  and  if 
in  any  case,  or  at  any  ti  e,  such  bonds 
are  not  satisfactory  security  to  the 
governor  and  attorney-general,  for 
deposits  made  under  articles  1 and  2 
of  this  chapter,  they  any  require  such 
additional  security  to  be  given  as  shall 
be  satisfactory  to  them,  which  said  bonds 
or  any  part  thereof,  may  from  time  to 
time  be  withdrawn  on  the  written  consent 
of  the  governor,  attorney  general  and 
treasurer;  and  thi  governor,  attorney- 
gen  ral  and  state  treasurer  shall,  from 
time  to  ti  ie,  inspect  such  bonds  and  see 
that  the  s me  are  actually  k<  pt  in  the 
vaults  of  the  state  treasury,  or  in  the 
vault 8 of  such  bank  or  banks  other  than 
the  bank  or  banks  selected  ts  tne  state 
depository,  as  the  governor,  attorney- 
general  and  state  treasurer  .nay  have  duly 
agreed  upon;  provided,  that  a sufficient 
a.a  unt  of  seld  bonds  to  secure  said 
deposits  shall  always  be  kept  in  the 
treasury  or  in  *uch  selected  repository, 
and  in  the  event  that  such  bank  or  banks 
or  banking  institutions  of  deposit  shall 
fail  to  pay  such  deposits,  or  any  part 
thereof,  on  the  check  or  checks  of  the 
state  treasurer,  then  it  shall  be  the 
duty  of  the  state  treasurer  to  forth- 
with convert  such  bonds  into  money  and 
disburse  th  same  a cording  to  law,  upon 
the  warrants  drawn  by  the  state  auditor 
upon  the  funds  for  which  said  bonds  are 
security.  Any  bank  miking  depo  it  of 
bonds  with  the  state  treasurer  under  the 
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provisions  of  articles  1 ana  3 of  this 
chapter  may  cause  suoh  bonds  to  bs 
endorsed  or  staapsd,  as  they  may  deem 
proper,  so  as  to  show  they  are  deposited 
as  collateral,  and  axe  not  transferable, 
except  upon  the  conditions  of  articles  1 
and  3 of  this  chapter;  Provided,  however, 
the  governor,  attorney-general  and 
treasurer,  In  their  discretion,  any  allow 
said  selected  banics  to  deposit  as  security 
for  the  safe-keeping  of  said  funds,  In  lieu 
of  the  above  mentioned  bonds,  the  notes 
held  by  said  banks  or  oanklng  Institutions, 
secured  by  first  deeds  of  trust  on  Mis- 
souri real  estate,  wnlch  notes  and  deeds 
of  trust  shall  not  exceed  6C  per  cent,  of 
the  actual  value  of  said  real  estate,  which 
security  shall  also  be  accompanied  by  an 
abstract  of  title  certified  to  date  by  a 
competent  abstractor  ann  the  written 
opinion  of  some  reputable  lawyer  to  the 
effect  that  the  title  to  the  lands  covered 
by  such  deeds  of  trust  Is  well  vested  lnthe 
grantors  of  such  deeds,  and  said  bank  or 
banking  Institutions  shall  be  required  to 
furnish  a personal  bond  equal  to  at  least 
75  per  cent,  of  the  amount  of  the  accepted 
bid  or  biis;**-** ••*•••* 

In  1931  a law  was  passed  amending  the  above  section  (1931  Session  Acts, 
page  376),  which  now  permits  federal  land  bank  bonds  as  security  also. 

It  will  be  noted  that  said  statute  places  the  discretion 
In  three  elected  state  officers,  the  Governor,  Attorney  General  and 
State  Treasurer,  to  allow  selected  banks  to  deposit  ae  collateral 
security  "notes  hela  by  said  bauxs  or  banking  Institutions  secured 
by  first  deeds  of  trust  on  Missouri  real  estate,  wnlch  notes  and  deeds 
of  trust  shall  not  exceed  fifty  per  cent  of  the  actual  value  of 
said  real  estate,  which  security  shall  also  be  accompanied  by  an 
abstract  anc  an  opinion  from  a lawyer  as  to  the  title,*  and  eald 
bank.  If  it  taxes  advantage  of  tne  .net hod  provided  for  putting  up 
notes  secured  by  real  .state  first  mortgages  In  Missouri,  Is  required 
to  furnish  a personal  bond  equal  to  at  least  seventy-five  per  cent 
of  the  amount  of  the  accepted  bid  or  bids. 
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In  the  case  of  In  re:  Holland  Hanking  Company,  313 
Mo.  307,  It  was  held  that  Article  II  of  Chapter  73  comprises  a 
ecne.ao  complete  within  itself  for  protecting  the  deposits  of  the 
State. 


In  this  case  the  history  and  development  of  this  lav 
is  traced;  enacted  first  in  1689  it  required  the  highest  quality 
of  bonds  as  collateral,  and  later  the  field  vas  widened  so  that  now 
not  only  bonas  of  the  United  States  and  the  State  of  Missouri,  but 
also  those  of  the  smaller  cities  and  other  political  subdivisions 
are  acceptable.  Likevl6e,  in  more  recent  years,  the  latitude  of 
acceptable  security  vas  widened  to  take  in  notes  of  the  qualifications 
set  forth  in  the  present  st  tute.  Quoting  from  said  case  of  In  re: 
Holland  Banking  Company,  supra,  1.  c.  321,  the  court  says: 

"Thus  it  is  seen  that,  as  securities 
of  less  absolutely  certain  value  were 
authorised  to  be  accepted  as  seourlty, 
additional  safeguards  through  the  means 
of  personal  bonds  were  e> acted.  Although 
bonds  of  cities,  school  districts,  drain- 
ags  and  levee  districts  and  of  other 
states,  are  everywhere  regarded  as  high 
grade  securities,  a bond  of  twenty-five 
per  cent  of  tne  accepted  bid  or  bids  was 
required.  The  Legislature  only  autnorlzed 
the  acceptance  of  notes  secured  by  deeds 
of  trust  on  real  estate  and  bends  of  cities 
of  tso  thousand  population  vnen  it  supposedly 
ifaads  the  State's  deposit  sufficiently  safe 
by  exacting  personal  bonds  in  addition  equal 
to  at  least  seventy-five  per  cent  of  the 
accepted  bid  or  bids. 

The  history  of  the  original  Act  of  1879 
(now  Mectlon  11469)  cannot  be  studied 
without  reaching  the  conoluslon  that  it 
n&s  be  n the  legislative  policy  of  this 

State  so  to  safeguard  th*  deposits  of  the 
state's  money  by  exactions  of  collateral 
security  and  personal  bonxs  of  such  amount 
as  ample  to  protect  t e State  against  loss 
occasioned  by  failure  of  depositories  to 
pay  its  depo  Its,  regardless  of  the  common- 
lav  priority  attaching  to  claims  due  the 
State  and  regardless  of  uur  statute  of 
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1881,  (nor  (Jection  7212)  wnich  is  ellply 
declare  tor  y of  the  coamioa  law  on  the 
subject.  In  other  words.  Article  II, 

Chapter  123,  and  particularly  Section 
13379,  comprise  a complete  and  supposedly 
all-8uff lclent  separate  scheme  for  pro- 
tecting the  deposits  of  the  State.  It 
was  entirely  unnecessary  for  the  begls- 
lature  to  go  to  the  full  extent  it  did  in 
exacting  both  bonds  and  secured  notes  of 
value  equal  to  the  deposits  ana  personal 
bonds  in  addition  thereto,  if  it  was  its 
intention  to  rely  upo^  general  priority 
rights  afforded  by  tne  common  law  or  tns 
statute  of  1861. " 

At  page  323  thereof  the  Court  says: 

"Another  and  seemingly  just  us  cogent 
reason  given  was  that  the  r.ct  comprised  a 
Complete  ana  separate  scheme  in  Itself  for 
protecting  deposits  of  the  «o vernment.  " 

Quoting  from  the  case  of  Cook  County  hatlon&l  dank 
United  States,  £7  u.  Ed.  (U.  8.)  537,  said  opinion  continues: 

" 'In  the  second  place,  when  the  banks  are 
made  depositaries  of  public  moneys,  and 
employed  as  financial  agents  of  the  Cover n- 
meat,  it  is  the  duty  of  the  Secretary  of  the 
Treasury  to  require  them  to  wive  satisfactory 
security,  by  the  deposit  of  United  States 
bonds  or  otherwise,  for  the  safekeeping  and 
prompt  payment  of  the  public  money  deposited 
and  for  the  faithful  performance  of  their 
duties  financial  agents.  The  amount  of 
security  which  the  Secretary  may  thus  require 
has  no  limit  but  his  own  judgment  as  to 
its  n ceselty.  kvery  offloer  of  a bank  whlon 
is  not  an  author icea  de  oeitary,  and  which 
has  not  therefore  given  the  required  security, 
who  knowingly  receives  any  public  money  on 
deposit,  is  liable  for  embexxiement.  (R.  9. 

ection  5497).  The  uoverament  can  tnus 
alway6have  security,  limited  in  amount  only 
by  the  judgment  of  tue  Secretary  of  the 
Treasury,  for  public  oaay e deposited  with 
any  national  bank. 
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Vlth  these  provisions  for  security  against 
possiole  lose  for  moneys  deposited,  it 
woula  sees,  only  equitable  that  the  Govern- 
ment should  cull  for  such  security,  and, 
if  it  prove  insufficient  take  the  position 
of  other  creditors  in  tne  distribution 
of  the  assets  of  the  bank  in  oase  of  its 
failure. ' 

Section  13379  of  our  statute  does  not  leave 
either  the  value  or  the  character  of  the 
security  for  the  State's  deposits  to  the 
discretion  of  the  Treasurer  and  the  other 
state  officers.  It  fixed  a njlnl^ua  of 
security  vhioh  must  be  exacted.  The  bonda 
and  notes  taken  as  suoh  security  oust  be 
of  a value  ef  least  equal  to  tne  deposit, 
vltn  the  additional  requirement  of  personal 
bond  of  twenty-five  per  oent  of  the  bid 
accepted,  vbere  certain  bonds  are  put  up, 
and  personal  bond  of  seventy-five  per  cent 
of  such  accepted  bid  when  notes  secured 
by  real  estate  are  put  up  as  security.  If 
euch  minimum  requirements  are  faithfully 
observeu  «^ud  solvent  personal  bonds  taicen, 
no  loss  can  aocrue  to  tne  State  on  account 
of  suoh  deposit. 

The  rule  that  tne  State  will  be  deemed  to 
have  waived  its  general  coaaon-law  or 
statutory  priority  where  it  exacts  security 
for  its  deposits  eas  declared  by  the  Supreme 
Court  of  Utah  in  Rational  Surety  Company  vs. 
Pixton,  606  Pao.  678.  It  eas  there  said: 

•Unaer  the  oauklng  laws  of  this  State, 
tne  State,  by  its  acts  and  c.nouet,  has 
clearly  indicated  that  it  claims  no  pre- 
ferential rights  over  other  depositors. 

While  the  law  autnorir.es  tne  State  Treasurer 
to  deposit  the  funds  of  the  State  in  certain 
banks,  it  alec  compelled  him  to  require  the 
bank  to  seoure  tne  repayment  of  the  funds  bo 
deposited.  If  the  State  were  relying  upon 
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its  preferential  right,  its  funds  would 
be  amply  secured  without  requiring  any 

weeurlty  of  that  nature 

True,  the  rights  of  the  sovereign  btate 
are  not  deemed  lost  or  waived  unless  the 
salver  is  in  express  terms,  yet  we  cannot 
see,  in  so  far  as  the  deposit  of  publlo 
funds  is  concerned,  11  view  of  the  laws 
of  this  State,  and  especially  in  view  of 
tne  State's  conduct  in  the  matter  before 
us,  how  it  can  be  held  otherwise  than  that 
the  State  did  not  Intend  to  assert  its 
preferential  rights  in  those  matters, 
regardless  of  what  its  rights  in  that 
regard  be,  by  authorising  the  making 
of  a deposit  of  public  funas. ' " 

Continuing,  1.  c.  326: 

•It  will  be  seen  that  the  Legislature  has 
devised  a plan  or  scheme  quite  compre- 
hensive and  oomplete  by  which  the  public 
moneys  of  tne  State  may  bo  loaned  at 
interest,  and  has  with  care  and  propriety 
conferred  upon  thr?e  of  its  highest 
administrative  officers  the  power  and  duty 
to  select  and  qualify  state  and  national 
banks  as  such  depositaries.  The  Treasurer 
is  forbidden  to  deposit  with  any  depositary 
any  exoess  over  the  amount  of  the  bond  or 
security  furnished." 

At  page  331,  continuing,  the  Court  says: 

*w«  are  satisfied  that  the  decided  trend 
of  the  better  reasoned  cases  is  to  the 
effect  that  where  a state  has  a general 
statute  giving  priority  to  the  debts  due 
the  State,  or  where  the  common  law  to  the 
same  effect  is  recognized  and  where  such 
state  also  na ' & depository  law  directing 
the  deposit  of  tne  state's  funds  in  selected 
depositories  which  are  required  to  give 
full  aud  adequate  security  equal  to  or  in 
excess  of  such  deposits  as  may  be  lawfully 
maqe  therein,  and  where  no  preference  over 
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and  above  the  protection  of  such  security 
is  specifically  provideo  for  in  such 
depository  law,  the  ttete  will  ce  deemed 
to  nave  salved  its  priority  rights  under 
the  general  priority  statute  or  the  comuon 
law  as  the  case  may  be,  and  will  be  required 
to  look  to  the  security  taxen  by  it  for  the 
repayment  of  sues  deposits  and  can  only 
come  in  on  a parity  with  general  creditors 
for  the  distributive  6hare  of  the  un- 
pledged assets  of  the  insolvent  depository 
after  it  has  exhausted  the  security  taken 
by  it  and  ap  lied  same  upon  its  debt. 

This  is  especially  true  there  the  statutes 
of  such  State,  regulating  the  course  of 
procedure  for  wlddlng  up  the  affairs  of 
an  insolvent  state  bank,  make  specific 
provision  for  priority  in  certain  instances 
and  sake  no  provision  for  priority  as  to 
debts  due  the  State  on  account  of  unpaid 
deposits.  there  depository  laws  of  the 
character  described  are  in  existence  and 
the  State  reserves  full  powers  of 
visitation  of  such  banks  and  can  mate  un- 
limited inquiry  into  its  aflalrs,  the 
State  is  in  a posl tiontitooproteot  ite 
deposits  fully,  and  loss  can  only  be  Incurred 
where  there  is  a failure  to  take  advantage 
of  such  powi  rs.  To  hold  that  the  State, 
under  such  circumstances,  has  the  right  to 
assert  priority  in  the  unpledged  assets  of 
such  a bank  is  inequitable  and  tends  to 
make  state  depositories  undesirable  as 
depositories  for  the  ordinary  aepositor." 

Hownere  in  the  statute  is  a provision  found  requiring 
that  the  collateral  note  security  shall  be  or  shall  not  be  insured 
by  the  Federal  Housing  Administration. 

Of  course,  “fir^tmmor tgages •*  in  themselves  regardless 
of  whether  they  are  insured,  axe  not  alone  proper  security  in  the 
attempt  to  oouply  with  said  statute,  as  the  note  secured  by  said 
mort  age  is  tne  tnlng  of  value  anu  the  holder  of  the  note,  by 
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virtue  of  being  such,  bag  the  right  to  enforoe  the  lien  of  the  deed 
of  trust  securing  the  note. 

We  construe  your  Inquiry  to  be  as  follows: 

Are  notes  whloh  are  secured  by  a first  mortgage  lien  on 
real  estate  which  is  located  in  the  State  of  Missouri,  and  which 
are  Insured  under  the  terms  of  the  Federal  Housing  Administration 
Act,  such  ooi lateral  as  may  be  accepted  under  the  provisions  of 
Section  11469  Revised  statutes  1939  as  proper  statutory  security 
for  the  aeooslt,  in  state  deooaltorles,  of  the  state's  money? 


OuXCLUdlUM. 

If  the  Governor  and  Attorney  General  and  State  Treasurer 
of  Missouri,  using  their  ulsoretiou  as  provided  by  Section  11469, 
think  it  1 8 not  inconsistent  with  sounu  business  to  permit  banks 
whloh  have  been  selected  as  depositories  of  ->tate  money  to  deposit 
as  security  for  the  safekaeplug  of  said  funds,  in  lieu  of  tha 
other  collateral  described  in  said  section,  the  notes  held  by  said 
banks  or  banting  institutions  secured  by  first  deads  of  trust  on 
Missouri  real  estate,  ehlcn  notes  and  deeds  of  trust  shall  not 
exceed  firty  per  cent  of  the  actual  value  of  said  real  estate,  which 
security  shall  be  accompanied  by  an  abstract  of  title  certified  to 
date  by  a competent  abstracter  and  the  written  opinion  of  a 
reputable  lawyer  to  the  affect  that  the  title  to  the  lands  covered 
by  such  deeds  of  trust  is  —el 1 vested  in  tne  grantors  of  such 
deeds,  and  if  said  banks  or  banking  institutions  furnish  a per- 
sonal bond  equal  to  at  least  seventy-five  per  oent  of  the  amount 
of  the  accepted  old  or  olds,  said  three  state  of  Metals  snay  so 
express  themselves  and  thereupon  said  collateral  may  be  acceptedb 
by  the  8 ate  Treasurer  under  the  provisions  or  said  3 ctlon  11469, 
regardless  of  whet Her  paid  notes  are  Insured  by  someone,  whether 
the  Federal  uovern  ent  or  otherwise;  that  such  insurance  does 

not  put  said  note?  into  a different  classification  with  respect 
to  this  statute  than  they  would  be  in  if  not  Insured.  The  fact 
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that  the  notes  are  so  Insured  does  not  keep  theiu  from  being  proper 
security  if  otherwise  they  measure  up  to  the  statutory  requirements, 
nor  does  it,  of  lt6elf,  lift  them  into  the  classification  of  proper 
security  as  defined  by  the  statute. 


Very  truly  yours, 


DRAKE  WAT3UB 

Assistant  Attorney  General 


APPROVED: 


JjOHN  W.~  HOFFMArf,  Jr. " 
(Acting) Attorney  General 


EMINENT  DOMAIN: 
CAPITOI  ./.ROT  NDSj 
CONDEMNATION: 


) Board  of  Permanent  Seat  of  Government 
) doe  s not  have  power  to  condemn  under 
) Laws  of  1935.  pages  53-54,  nor  unaer 
general  law,  without  special  statutory 
authority. 


September  25,  1935* 


Hon,  Richard  R.  Nacy 
State  'measurer 
Jefferson  City,  Missouri 


Dear  !Jr.  Hacy: 


This  is  to  acknowledge  receipt  of  your  letter 
of  September  16,  1935,  in  which  you  request  an  opinion 
of  this  Department  on  the  questions  therein  submitted. 
Your  letter  of  request  is  as  follows: 

”In  the  Session  Acts  of  1955,  pages 
53  and  54,  will  be  found  an  act 
entitled: 

•APiUOPRIATIONS:  oney  for  the 

purchase  of  land  for  the  purpose 
of  enlarging  the  State  Capitol 
Grounds  . 

"Will  you  please  advise  me  officially 
whether  the  State  of  Missouri  may  con- 
demn the  land  referred  to  in  this  act, 
under  tills  act,  in  the  event  the 
owners  of  the  property*  and  the  State* 
are  unable  to  agree  upon  a purchase 
price.* 


Your  question  is,  whether  or  not  under  the  Act 
of  the  Legislature  at  the  1935  Session,  found  in  Laws  of 
Missouri,  1935,  at  pages  53  and  54,  the  State  has  a right 
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to  condemn  the  property  to  enlarge  the  State  Capitol 
Grounds. 

fe  are  herewith  settle  forth,  in  Its  entirety, 
said  act  as  follovs( effective  August  27,  1936): 

"AN  ACT  authorizing  the  Board  cf  Per- 
manent Seat  of  Government  of  the 
State  of  Missouri  to  purchase  all  or 
any  part  of  the  parcels  of  Oround 
and  improvements  thereon,  lying 
between  the  state  Capitol  Building 
and  the  Governor's  Mansion,  and 
between  Capitol  Avenue  and  the 
public  allqy  north  thereof,  in 
Jefferson  City,  Missouri,  for  the 
purpose  of  enlarging  the  State 
Capitol  Grounds: 

"Section  1.  For  the  purpose  of 
enabling  the  Board  of  the  Permanent 
Seat  of  Government  of  the  State  of 
Missouri  to  enlarge  the  state  Capitol 
Grounds,  the  Board  of  the  Permanent 
Seat  of  Government  is  hereby  author- 
ized to  purchase  all  or  any  of  the 
parcels  of  ground  and  the  improve- 
ments thereon,  lying  between  the 
State  Capitol  Building  and  the  Gover- 
nor's tension,  and  between  Capitol 
Avenue  and  the  public  alley  north 
thereof,  in  Jefferson  City.  Missouri. 

"Section  2.  The  Board  of  the  Perma- 
nent Seat  of  Government  shall  keep 
accurate  records  of  all  purchases 
made,  which  records  shall,  among  other 
things,  contain  a correct  description 
of  the  lands  purchased,  the  date  pur- 
chased and  the  amounts  paid  for  each 
parcel,  and  the  title  to  all  property 
pure based  shall  be  taken  in  the  name 
of  the  State  of  Missouri, 
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"Section  3.  There  is  hereby  appro- 
priated out  of  the  State  Treasury* 
chargeable  to  the  Jeneral  Revenue 
Fund,  the  sum  of  one  hundred  twenty - 
five  thourand  dollars*  ($125*000.00) 
or  so  .^ruch  thereof  as  may  be  deemed 
necessary  to  purchase  and  landscape 
all  or  any  part  of  the  parcels  of 
ground  and  the  improvements  thereon* 
lying  between  the  State  Capitol 
Building  and  the  Governor's  ana ion, 
and  between  Capitol  Avenue  and  the 
public  alley  north  thereof.  In 
Jefferson  City,  Mis sour i;  such  pur- 
chases to  be  made  for  the  purpose  of 
enlarging  the  State  Capitol  Grounds 
and  to  make  possible  the  ultimate 
ownership  of  all  property  by  the  State 
of  Missouri  between  the  present  State 
Capitol  Grounds  and  the  grounds  upon 
which  the  Governor's  fiansion  now 
stands*  and  such  sum  to  be  expended 
by  the  Board  of  Permanent  Seat  of 
Government*  by  and  with  the  written 
consent  of  the  Governor*  when  and  as 
opportunity  may  exist*  to  purchase 
such  parcel  or  parcels  of  ground  at 
prices  which  may  be  deemed  to  be 
reasonable  and  fair." 


It  will  be  noted  that  the  above  Act  is  divided  into 
three  sections:  Section  1 provides  that  the  joard  of 

Permanent  Seat  of  Government  is  authorised  to  purchase  the 
lands  mentioned  in  said  act;  section  2 provides  that  records 
must  be  kept  b.,  the  Board  of  all  purchases  made;  and  Section 
3 appropriates  $125*000  for  the  use  of  the  board  in  purchas- 
ing the  lands  mentioned. 

The  queation  turns  on  whether  the  Board  of  Permanent 
Seat  of  Government  of  the  State  of  Missouri*  being  unable  to 
negotiate  the  purchase  of  the  lands,  would  have  a right  to 
proceed  to  condemn  same  under  the  general  condemnation  statutes 
of  Missouri* 
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I. 

rhe  power  of  "eminent  domain"  has  been  defined  to 
be  the  right  or  power  of  a sovereign  state  to  appropriate 
private  property  to  particular  uses,  for  the  purpose  of 
promoting  the  general  welfare.  This  power  is  inherent  In 
the  sovereignty  without  any  specific  authority  given  by 
the  Constitution,  The  prevailing  authority  is  that  the 
power  to  exercise  the  right  of  eminent  domain  is  legis- 
lative* 


10  Ruling  Case  law*  Section  11*  has  this  to  say: 

■Under  the  customary  division  of  govern- 
mental power  into  three  branches*  exec- 
utive, legislative  and  judielal*  the 
right  to  authorize  the  exercise  of  the 
power  is  wholly  legislative*  and  there 
can  be  no  taking  of  private  property 
for  public  use  against  the  will  of  the 
owner  without  direct  authority  from 
the  legislature*  Kiche  v.  a ter  Co* 

75  Me*  91.*  Haaor  v.  ater  o.*  78  Mo* 

127*  5 Atl.  40;  Moseley  v.  ater  Co** 

94  He*  83*  46  Atl.  809;  irown  v.  Jerald* 

100  He*  351*  61  Atl.  785*  70  L.  R*  A. 

472*  109  Am*  St.  Hep.  526;  Rayford  v* 

Bangor*  102  He.  340*  66  Atl.  731*  11 
L.  R*  A.  (n.  8.)  940;  Brown  v*  ater 
hist.*  108  Me.  227*  79  Atl.  907;  Bowen 
v.  ater  Co.*  114  Me.  150*  95  Atl.  779. 

The  executive  branch  of  the  government 
could  not*  without  the  authority  of 
some  statute*  proceed  to  condemn  prop- 
erty for  its  own  uses*  and  no  municipal 
corporation  or  other  sub-division  of 
the  state  has  any  prerogative  right  to 
exercise  the  power  of  eminent  domain. " 


The  Supreme  Court  of  Missouri  in  the  case  of  State 
ex  rel.  State  Highway  Commission  v.  Jordon,  36  S.  71,  (2d) 
105*  1.  c.  106*  speaking  through  Ragland,  J. * had  this  to 
say  on  the  subject: 
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"The  power  of  eminent  domain  ie  in- 
herent in  sovereignty  and  exists  in 
a sovereign  state  without  any  recog- 
nition of  it  in  the  constitution. 
Constitutional  provisions  relating 
to  the  taking  of  property  are  but 
limitations  upon  a power  which  would 
otherwise  be  without  limit.  10  R.  C. 
L.  11.  The  right  to  exercise  the 
power*  or  to  authorize  its  exercise* 
is  wholly  legislative.  when  an 
agency  of  the  state  asserts  that  the 
right  to  exercise  the  power  has  been 
delegated  to  it*  it  oust  be  able  to 
point  out  a statute  which  in  express 
terms  or  by  clear  implication  author- 
izes such  exercise  and  to  the  extent 
claimed* 


As  is  stated  in  Lewis*  Eminent  Looain*  Vol.  1* 
(3d  ed. ) Section  367: 

"The  power  of  eminent  domain  being 
an  incident  of  sovereignty  is  inherent 
in  the  state  government  and  in  the 
several  states*  by  virtue  of  their 
sovereignty.  It  does  not  exist  in  any 
subordinate  political  division  or 
public  corporation  unless  granted  by 
the  sovereign  power  ****«.  This 
power*  with  all  its  Incidents*  is 
vested  in  che  legislatures  of  the 
several  states  by  the  general  grant 
of  legislative  powers  contained  in 
the  Constitution.  From  this  it 
follows*  first*  that  the  power  can 
only  be  exercised  by  virtue  of  a legislative 
enactment;  second*  that  the  time*  manner 
and  occasion  of  its  exercise  are  wholly 
in  the  control  and  discretion  of  the  legis- 
lature* except  as  restrained  by  the  Consti- 
tution. *It  lies  in  its  discretion  to 
determine  to  what  extent*  on  what  occasions* 
and  under  what  circumstances  this  power 
shall  be  exercised. 
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An-  found  in  the  sane  text.  Section  369 : 

"WhB ther  the  power  of  eminent  domain 
shall  be  put  In  motion  for  any 
particular  purpose,  and  whether  the 
exigencies  of  the  occasion  and  the 
public  welfare  require  or  Justify 
its  exercise  are  questions  which 
rest  entirely  with  the  legislature." 

Section  371: 

"The  oxerclso  of  the  power  being 
against  com  on  right,  it  cannot  be 
implied  or  Inferred  from  vague  or 
doubtful  langu&.e,  but  must  be  given 
in  express  terms  or  by  necessary 
imp  1 cat ion.  hen  the  right  to 

exercise  the  power  can  only  be  made 
out  by  argument  and  inference,  it 
does  not  exist." 


Quoting  from  the  notes  of  4 A.  L.  R.  786,  the  rule 
is  stated  as  follows: 

"The  legislature  must  determine,  in 
each  particular  case,  the  necessity 
or  expediency  of  exercising  the 
power  of  eminent  domain  for  making 
public  improvements.  Coster  v. 

Tide  ..a ter  Co.,  18  Tf.  J.  Eq.  67; 

Buffalo  & N.  Y.  City  R.  Co.  v.  Brainard, 

9 N.  Y.  109;  Valley  City  Salt  Co.  v. 

Brown,  7 W.  Va.  195." 


The  question  then  resolves  itself  into  whether  or 
not  the  Legislature  under  the  provisions  of  the  above  act 
has  delegated,  by  the  language  therein  used,  to  the  Board 
of  Permanent  Seat  of  Government  the  power  to  condemn  the 
lands  in  question.  ve  do  not  find  that  this  agency  of  the 
State,  either  under  this  statute  or  generally,  has  any 
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right  to  condemn  property  to  enlarge  the  State  Capitol 
Grounds.  The  Legislature  has  given  to  this  Board,  under 
this  act,  the  power  to  purchase  all  or  any  of  the  parcels 
of  ground  and  the  improvements  thereon,  hut  nowhere  does 
the  act  state  that  It  has  a right  to  condemn  the  lands. 

In  event  that  it  Is  unable  to  purchase  the  lands  by 
negotiation  with  the  owners.  It  might  be  said  that  the 
word  "purchase"  in  its  broad  sense  would  Include  the  word 
"condemn"  but  we  think  that  the  word  "purchase"  cannot  be 
given  any  such  meaning  and  it  was  not  the  Intent  of  the 
Legislature  to  use  it  in  its  broad  sense,  but  on  the  con- 
trary to  give  to  it  its  popular  meaning. 


II, 

As  to  the  question  as  to  whether  the  word  "condemn" 
is  included  in  the  word  "purchase,"  we  cite  the  following 
cases  and  excerpts  from  &ame* 

In  the  case  of  Paris  Mountain  Water  Co,  v,  City  of 
Greenville,  89  s.  E,  669,  1.  c.  671  (S.  C,),  the  court  had 
this  to  says 

"It  is  said,  however,  that  even  if  the 
statute  la  unconstitutional,  the  Consti- 
tution itself  give 8 the  right  of  con- 
demnation when  it  gives  the  right  to 
purchase;  that  conde  .nation  is  purchase, 

"In  Cummings  v,  Coleman,  7 Rich.  Eq.  518, 

62  Am.  Dec.  402,  it  is  said: 

'A  general  rule  in  the  interpretation 
of  statutes  is  to  define  the  words 
employed  by  the  Legislature,  in  their 
popular  sense.  * 

"The  same  rule  applies  to  constitutions 
(Kents  Com.  Vol,  4,  page  441);  »A  pur- 
chase in  the  ordinary  and  popular 
acceptation  of  the  term  is  the  trans- 
mission of  property  from  one  person  to 
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another,  by  their  voluntary  act  and 
agreement,  founded  on  a valuable 
consideration. » 

"Condeajmtion  has  a valuable  consider- 
ation, but  It  is  in  its  nature  not 
voluntary.  There  may  be  something  in 
the  context  or  .general  surroundings  to 
show  that  the  word  is  not  used  in  the 
popular  sense.  There  is  nothing  in  the 
context-  to  show  that  the  word  'purchase* 
is  not  used  in  its  popular  sense.  The 
surroundings  are  the  other  way." 


Also,  in  the  case  of  City  of  Enterprise  v.  Smith, 

G2  Pac.  524,  1.  c.  326  (Kans.),  the  court  said  the  following 

"But  in  general,  statutes  are  presumed 
to  use  words  in  their  popular  sense, 
lienee  the  technical  meaning  is  rejected 
as  soon  as  the  judicial  mind  is  satis- 
fied that  another  is  more  agreeable  to 
the  object  said  intention.  End.  Inter, 
of  Statutes,  74,  76.  It  is  evident, 
therefore,  that  the  word  'purchase*  in 
the  title  to  the  act  in  question,  was 
not  used  in  the  technical  legal  sense, 
because  such  title  is  not  inclusive  of, 
or  cognate  with  the  t&ohnical  subject 
of  titles  to  real  estate  by  purchase, 
but  is  Inclusive  of  and  cognate  with 
the  general  subject  of  acquisition  of 
the  title  to  real  estate  for  waterworks 
purposes.  he  authorities,  though  few 
in  number  upon  the  particular  question, 
support  the  ruling  we  make. 

"In  Kohl  v.  rnlted  States,  91  U.  S.  366, 

23  Law.  Ed.  449,  the  meaning  of  the  word 
fpurchase,'  as  used  in  the  statute 
providing  for  the  condemnation  of  property, 
was  considered.  The  court  saldt  'It  is 
true  the  wordfe  "to  purchase"  might  be  con- 
strued as  including  the  power  to  acquire 
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by  condemnation;  for*  technically* 
"purchase"  includes  all  methods  of 
acquisition  other  than  that  of  descent* 
But  generally  in  statutes*  as  in 
common  use*  the  word  is  employed  in 
a sense  not  technical*  only  meaning 
acquisition  by  contract  between  the 
parties  without  governmental  inter- 
ference.1" 


In  the  case  of  Griffith  v.  Trenton,  76  N.  J.  Law. Rep. 

page  24*  it  was  said: 

"The  contention  of  the  prosecutors 
is  that  the  City  of  Trenton  is  not 
invested  with  the  power  to  condemn 
their  lands  by  force  of  a statute* 
the  title  of  which  is  'An  Act  to 
authorize  cities  of  this  state  to 
purchase  lands  and  erect  suitable 
uu~ ldin0s  for  city  purposes,  and  to 
sell  land  and  buildings  now  used  for 
such  purposes . • ***** 

The  ground  of  this  contention  is 
that  the  exercise  of  the  right  of 
eminent  domain  is  not  expressed  in 
this  title  as  one  of  the  objects 
employed  in  the  act.” 

.urther  quoting* 

"The  controverted  question  is  whether 
the  words  'to  purchase* ' in  the  title 
of  this  act*  expressed  in  a constitu- 
tional sense,  that  it  is  one  of  the 
objects  of  the  act  to  authorize  £he 
taking  of  private  lands  for  condemna- 
tion. On  behalf  of  the  state  it  is 
argued  that  'to  purchase*  is  the 
equival  nt  of  'to  acquire;'  that  the 
term  'purchase*  is  broad  enough  to 
include  any  method  of  acquiring  real 
property  by  the  act  of  the  party  as 
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op  oe od  to  the  act  of  lav;  that 
in  legal  terminology  'purchase* 
me an a the  acquisition  of  an  estate 
in  land  otherwise  than  by  inherit* 
ance. * 

In  this  case  the  court  decided  that  the  words 
"to  purchase"  meant  "to  ouy";  and  hence  did  not  embrace 
the  right  to  condemn,  though  it  is  broad  enough  to 
embrace  such  right,  stating  the  following: 

"The  obvious  purpose  of  this  consti- 
tutional requirement.  Article  Iv, 

Section  7 ( ?.  L.  4)  is  to  give 
information  as  to  the  statute  to 
the  legislators  and  the  public,  and, 
consequently,  the  title  should  read 
as  it  probably  would  be  understood  by 
unprofessional  persons  of  ordinary 
intelligence." 


In  fr.ords  & Phrases.  (2d  s.)  Vol.  4,  page  63.  the 
words  "to  purchase"  are  defined  as  follows: 

"The  words  'to  purchase ' may  be  con- 
strued as  including  the  powor  to 
acquire  by  condemnation,  yet  generally 
in  statutes,  as  well  as  by  common  use, 
the  word  'purchase*  Is  employed  to 
denote  acquisition  by  contract  between 
the  parties  without  governmental  inter- 
ference. .’eeks  v.  (brace,  80  H.  E.  220, 

222,  194  fess.  296,  9 L.  R.  A.  ( N.  S. ) 

1092,  10  Ann.  Cas.  1077  (citing  Kohl  v. 

United  States.  91  U.  S.  567,  23  L.  Ed. 

449)." 


Historically,  we  refer  to  the  1911  Session  Acts, 
page  108,  which  was  the  i.ot  creating  a State  Capitol  Com- 
mission board  following  the  destruction  of  the  State  Capitol 
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by  fire.  This  board  was  given  the  follcaring  power: 

"If  said  board  shall  be  unable  to 
purchase  the  premises  or  any  part 
of  said  premises  so  described  by  it 
for  the  addltiOTOl  state  capitol 
premises,  for  a price  or  prices 
deemed  by  it  to  be  Just  and  reason* 
able,  the  Attorney -General  shall  on 
behalf  of  the  state,  and  in  its 
name  institute  in  the  Circuit  Court 
of  Cole  County*  Missouri*  against 
the  proper  property  owners  and 
prosecute  to  a final  termination  an 
action  or  actions  for  the  condemna- 
tion of  said  premises  (Including 
intervening  streets  of  the  City  of 
Jefferson;  to  said  public  use  con- 
templated by  this  act.  Said  proceed- 
ing or  action  to  conform  to  the  pro- 
visions of  iTticle  2,  Chapter  22  of 
the  Revised  Statutes  of  1909  of  this 
State,  so  far  as  the  same  may  be 
applicable  thereto,” 


So  it  wil1  be  seen  that  t e Legislature  deemed  it 
necessary  to  give  specific  authority  to  the  State  Capitol 
Co.Tmission  Board  to  condemn  the  needed  property, in  event  the 
board  was  unable  to  purchase  same. 

At  the  time  of  the  creation  of  the  State  Highway 
Commission,  Laws  of  Missouri!*  1921,  1st  and  2d  Extra  Sessions, 
page  141,  Lectio.-  21,  express  power  was  given  to  the  Commis- 
sion to  condemn  land  in  event  of  its  inability  to  purchase  or 
lease  the  necessary  land  for  highway  purposes,  and  was  given 
the  specific  authority  to  exercise  the  right  of  eminent 
domain  under  the  general  condemnation  statutes. 

Also,  under  the  law  providing  for  a Commission  to 
supervise  the  repairing,  re  odellng  and  rebuilding  of  State 
eleemosynary  and  penal  institutions,  found  at  pa  ,e  107, 

Laws  of  Missouri,  1953-54,  in  almost  the  Identical  language 
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as  used  in  the  authority  gii*en  the  State  Capitol  Commission 
Board  to  condemn  lands#  the  power  is  given  the  State  Building 
Commission  to  condemn  lands  for  the  purpose  of  constructing 
and  remodeling  eleemosynary  and  penal  institutions  thereon. 

It  will  thus  be  seen  that  in  each  of  these  oases  the 
respective  commissions  and  boards  were  given  specific  authority 
to  condemn  the  needed  properties  in  event  they  were  unable 
to  pur chase  same,  and  the  Legislature  authorized  the  respec- 
tive boards  to  proceed  under  the  general  condemnation  statutes# 
namely:  Lections  1340  to  1349,  inclusive,  R.  S.>Mo.,  1929,  and 
amendments  thereto. 

In  this  case,  if  the  Legislature  had  desired  to  add 
the  power  Mto  condemn"  to  the  right  "to  purchase ,w  it  could 
have  very  easily  done  so,  and  it  undoubtedly  had  such  power. 

Further,  the  Legislature  appropriated  $125,000  to 
purchase  the  property,  and  in  condemnation  proceedings  it  is 
possible  that  more  than  that  amount  would  be  adjudged  against 
the  State  for  the  property  and  in  that  case  there  would  not 
be  sufficient  sum  appropriated  to  pay  for  same.  e do  not 
think  that  the  Legislature  intended  to  Include  the  power  of 
condemnation  to  this  Board  when  it  gave  the  authority  Nto 
purchase, w 


Conclusion, 

From  the  above  and  foregoing,  and  other  reasons,  it 
is  our  opinion  that  the  Board  of  Permanent  Seat  of  Government 
neither  under  this  Act  nor  under  the  0eneral  statute  would 
have  authority  to  condemn  the  property  in  question,  in  the 
event  the  owners  of  the  property,  and  the  state,  are  unable 
to  agree  upon  the  purchase  price. 


Very  truly  yours# 


COVELL  R.  HEWITT 

APPROVED:  Assistant  Attorney-General 


r.uY  Me&rwmcg  1 
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Executions  of  a widow  or  widower  ui.  '.er 
the  Inheritance  Tax  Laws  of  the  State 
of  Missouri  are  #20,000.00  plus  the 
value  of  a child’s  share  in  the  entire 
net  estate. 


October  22,  1935 


Hon.  Richard  R.  Racy 
State  Treasurer 
Jefferson  City , Missouri 


Attention:  J.  Arnett,  Luparvieor 

Inheritance  lax  Department 


Dear  Elri 


This  Department  is  in  rece  tpt  of  your  request 
for  an  opinion  relative  to  the  exemption  of  a child's 
share  In  the  net  estate  of  a decedent  pass In  to  the 
widow  or  widower. 

In  the  case  o In  re  Rogers'  Estate  250  S. 
576,  the  Court  said: 

”In  the  Lar.ford  Case,  91  Rob. 
loc . clt.  753,  137  H.  W.  865, 

45  L.  R.  A.  (N.5  .)  236,  the  court 
aalci : 

'The  reason  for  the  rule  seems  to 
be  that  the  widow  takes  her  dower 
Interost  In  the  estae  of  her  de- 
ceased husband  by  operation  of  law; 
that  she  could  not  be  deprived  of 
it  by  his  will;  that  it  Is  something 
which  belongs  to  her  absolutely  and 
Independent  of  any  right  of  Inheri- 
tance or  succession,  and  therefore 
so  much  O'  the  estate  as  belonged 
to  her  by  right  Is  not  chargeable 
with  an  Inheritance  tax.  * * * * 

"The  wife's  Interest  does  r.ot  pass 
to  her  by  will  nor  by  the  intestate 
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laws,  but  It  le  hors , will  or  no  will. 

The  will  has  nothing  to  do  with  It.  * * 

"by  reason  and  authority  the  laws  by 
which  the  widow  elects  to  take  on  re- 
nunciation of  the  will  are  not  'Intestate 
laws,'  and  the  property  which  she  acquires 
In  that  manner  Is  not  subject  to  the  In- 
heritance tax.  The  purpose  and  effect 
of  the  law  Is  to  tax  property  which 
descends.  It  Is  taxed  once  by  reason 
of  such  descent.  The  Interest  which  the 
widow  acquires  does  not  descend.  Her 
Interest  Inheres  and  remains ." 


CONCLUSION 


In  view  of  the  foregoing.  It  is  the  oolnlon  of  this 
department  that  the  exemptions  of  a widow  or  widower .under 
the  Inheritance  Tax  Laws  In  the  State  of  Missouri,  are  twenty 
thousand  dollars  ($20,000.00)  plus  the  value  of  a child's 
share  In  the  entire  net  estate. 


Respectfully  submltt.ed. 


JOHN  '«.  HOs'FaAN . Jr. 

Assistant  Attorney  Oeneral 


APPROVED* 


RO*  MckfHfiiicK 

Attorney  Oeneral 
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OFFICIAL  B01£DJ : No  county  officer  should  become  a surety  on  the 
official  bond  of  another  county  officer. 


Honorable  Ralph  holen , 
Representative  luonroe  County, 
Paris,  Missouri. 


Dear  olr: 


This  department  is  in  receipt  of  your  recent 
letter  making  the  following  inquiry: 


"In  giving  official  bonds  for 
their  term  of  office,  a number 
of  county  officers  in  the  various 
counties  have  personal  sureties 
thereon  who  are  holding  other 
county  offioes.  I would  appreci- 
ate an  opinion  from  your  department 
as  to  who  are  disqualified  from 
beooming  personal  sureties  on 
bonds  of  county  officials." 


Jome  statutes  relating  to  the  giving  of  official 
bonds  contain  the  qualifications  of  the  sureties  for  the 
individual  offices,  lection  2846,  Mo.  1929,  however,  is 

a general  section,  covering  all  county  officers'  bonds,  and 
is  as  follows: 


"The  sureties  of  all  clerk3, 
sheriffs,  constables,  collect- 
ors and  other  county  officers 
shall  be  residents  of  the  county 
in  which  the  bonds  to  which  they 
become  parties,  by  reason  of 
being  sureties  for  any  of  the 
said  officers,  shall  be  executed." 
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We  assume  that  any  person  who  possesses  the  proper 
qualifications  of  a surety  may  become  a legal  surety  on  a 
county  officials  bond  unless  he  be  disqualified  by  the  terms 
of  Section  2847,  R.A.  Mo.  1929,  which  provides: 


"No  sheriff,  collector,  con- 
stable, county  treasurer, 
attorney  at  law,  clerk  of  any 
court  of  record,  judge  or 
justice  of  any  court  of  record, 
shall  be  taken  as  surety  in 
any  official  bond  that  may  be 
given  by  any  officer  in  this 
state." 


CONCLUSION 


In  view  of  section  2847,  supra,  It  is  the  opinion  of 
this  department  that  no  county  officer  should  become  a surety 
for  another  county  officer  on  his  official  bond. 


Respectfully  submitted. 


OLLIV^R  W.  NOLEN, 
Assistant  Attorney  General. 


APPROVED: 


•Torn,  T.  iOFFUAN,  Jr., 
(Acting)  Attorney  General. 


OWN: AH 


March  18,  1935. 


CTil  cn 


Mr.  R.F.  onialley, 

Sup»t.  of  the  Insurance  Dep»t., 
Jefferson  City,  Missouri. 


Dear  Sir: 


We  are  In  receipt  of  papers  and 
documents  pertaining  to  the  merger  of  the 
Western  Funeral  Benefit  Association  and  the 
Crescent  Insurance  Association,  both  of 
St.  Louis,  Missouri,  and  both  organized  under 
Article  IV,  Chapter  37,  R.S.  Mo.  1929,  Which 
said  papers  and  documents,  in  our  opinion, 
comply  with  Sections  5760  and  5770,  R.S.  Mo. 
1929. 

Very  truly  yours. 


JWH: AH  JOHN  W.  HOFFMAN,  Jr., 

Assistant  Attorney  General 


INSANE  POOR  PATIENTS: 

s IKHIPP’S  P ES  : For  transporting  insane  poor  patients. 


Mr.  Archie  E.  udell 
sheriff  of  Ray  County 
Richmond,  Missouri 


Dear  Mr.  jdell : 


This  is  to  acknowledge  receipt  of  your  letter  of 
March  7th  in  which  you  request  the  opinion  of  this 
Department  as  to  fees  you  are  entitled  to  as  .Sheriff, 
for  transporting  an  insane  poor  patient  to  the  <^tate 
Hospital,  and  also  as  to  whether  you  are  allo?.ed  assist- 
ance in  violent  cases. 

Under  the  provisions  of  Section  8636,  R.  S.  Mo. 

1929,  the  county  court  shall  have  power  to  send  to  the 
state  hospital  such  of  their  insane  poor  as  may  be  entitled 
to  admission  thereto. 

The  county  court  .nay,  upon  a hearing,  under  Section 
8647,  R.  S.  Mo.  1929,  cause  a suitable  order  to  be  entered 
of  record  sending  said  Insane  poor  patient  to  a designated 
state  hospital.  ;:uch  order  ihall  further  set  forth  that 
the  person  found  to  be  insane  is  a fit  subject  to  be  sent 
to  the  state  hospital  and  the  clerk  of  the  court  forthwith 
forward  a certified  copy  of  siid  order  to  the  superintendent 
of  the  hospital,  accompanying  the  same  with  the  request  of 
admission  of  the  person  found  to  be  Insane  to  the  hospital. 

Under  Section  8649,  R.  S.  Mo*  1929,  the  clerk  of 
the  county  court  shall  forthwith  transmit  to  the  superin- 
tendent of  the  state  hospital  a copy  of  such  order  and 
the  clerk  siiall  thereupon, in  due  season,  for  the  convey- 
ance of  such  person  to  the  hospital  by  the  appointed  tia». 
Issue  his  warrant  to  the  s her if ; of  his  county,  or  any 
other  suitable  person,  co .r-uand ing- Kl m for thw i t h to  arrest 
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such  insane  person  and  convey  him  to  the  state  hospital  desig- 
nated in  the  order.  And  said  section  further  provides  that 
If  the  clerk  be  satisfied  of  Its  necessity,  he  -nay  authorize  one 
or  more  assistants  to  be  employed  to  assist  In  taking  the  pa- 
tient to  the  hospital. 

Inder  Section  8650  R.  S.  tfo.  1929,  the  relatives  of 
the  Insane  nerson  shall  have  the  risdit.  If  they  choose,  to  con- 
vey him  to  the  hospital.  In  such  case,  the  warrant  shall  be 
directed  to  one  of  them  und  the  person  to  whom  it  Is  directed 
and  hls  assistant  shall.  If  demanded,  receive  the  same  compen- 
sation allowed  for  the  like  services  to  the  sheriff.  The 
compensation  for  transporting  an  Insane  person  to  the  hospital, 
is  fixed  by  beetlon  8662  ft.  o.  -o.  1929,  as  amended  by  ~aws  of 
1955  at  page  408,  which  amended  section  Is  as  follows: 

"To  the  Sheriff  or  other  person,  for 
taking  a patient  to  a state  hospital 
or  removing  one  therefrom,  upon  the 
warrant  of  the  Clerk,  mileage  going 
and  returning,  at  the  rate  of  ten 
cents  per  mile,  anu  *1.00  per  day 
for  the  support  of  each  patient  on 
hls  way  to  or  from  the  hospital  shall 
be  allowed:  to  each  assistant  allowed 
by  the  clerk  and  accompanying  the 
hertff,  or  other  person  acting  under 
the  warrant  of  the  clerk,  ^4.00  per  day 
for  the  time  actually  consumed  In 
making  said  trip, said  sum  to  Include 
all  expenses  of  such  assistant.  The 
computation  of  mileage  In  each  case  Is 
to  be  made  from  the  place  of  arrest  to 
hospital  by  the  nearest  route  usually 
traveled.  Provided , that  the  said 
Sheriff  shall  furnish  ell  necessary 
means  of  transportat Ion  without  charge 
other  than  as  above  allowed.  The  cost 
specified  in  this  Section  shall  be  paid 
out  of  the  County  reasury  of  tltt 
proper  county.” 


It  is,  therefore,  the  opinion  of  tiils  Department  that 
the  sheriff, or  other  suitable  person,  for  transporting  an  Insane 
poor  patient  to  the  State  Hospital,  under  order  of  the  County 
Court,  is  untitled  to  mileage  at  the  rate  of  ten  cents  per  mile 
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each  way  from  the  place  of  arrest  to  the  state  hospital  by  the 
nearest  route  usually  traveled,  and  In  addition  thereto  he  la 
entitled  to  >1.00  per  day  for  “-he  support  of  each  patient  on 
his  way  to  or  from  the  hospital;  If  the  clerk  of  the  court  Is 
satisfied  of  Its  necessity  he  may  authorize  one  or  more  assist- 
ants to  be  employed  to  assist  the  sheriff,  or  other  suitable 
person.  In  transporting  the  patient,  which  assistant,  or  assist- 
ants, shall  receive  4.00  per  day  each  for  the  time  actually 
consumed  In  accompanying  the  sheriff,  or  other  suitable  person, 
on  said  tr^p,  said  sum  to  Include  all  expenses  of  such  assistant. 
The  sheriff  shell  furnish  all  necessary  means  of  transportation 
In  transporting  a patient  to  the  hospital  and  said  fees  and 
compensation  shall  be  paid  out  of  the  County  treasury  of  the 
proper  county. 


Very  truly  yours. 


COVi-LL  it.  li.nITT 

Assistant  attorney  General 


At PROVED: 


chlTfRi'JX" 
Attorney  General 
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March  29,  1935 


Mr.  R.S.  O’Malley, 

Sup't.  of  the  Insurance  Dep’t., 
Jefferson  City,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt 
of  your  letter  of  March  29  with  reference 
to  the  Reserve  Mutual  Fire  Insurance 
Company. 


T.e  have  examined  the  declaration 
of  intention  to  form  said  corporation  and 
find  same  to  be  in  accordance  with  the 
provisions  of  Art.  VI,  Chanter  37,  R.S. 
Mo.  1929. 

Sincerely  yours. 


J7TH:  AH 


JOHN  ’.Y.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 


October  £,  1935. 


Hon.  ii.ii.  O’Malley, 

oup't.  of  Insurance  oepartnent , 

_>tato  of  kloaourl, 

Jefferson  City,  Missouri. 


jear  oir: 


This  department  Is  In  receipt  of  your 
letter  of  Cctobor  £,  1935  with  reference  to  the 
Mutual  Mortgage  Insurance  Company. 

.c  have  examined  the  Declaration  of 
Intention  to  fora  said  corporation,  and  find  same 
to  be  in  accordance  with  the  provisions  of  article 
VII,  Chapter  37,  H.s.  Mo*  1929,  and  not  inconsistent 
with  the  constitution  and  less  of  this  state  and 
the  United  states. 


Very  truly  yours. 


J^IiM  R.  BJfFiuM,  Jr., 
(.toting)  attorney  Goneral. 


J^H:,li 


PENAL  BOARD— CONVICTS:  Certified  e of  Penal  Board  issuable 

in  compliance  with  Section  8442  R. 

S»  1929,  upon  demand  of  former  oonvict 


„ 4 

)° 

October  3,  1935. 


«.r.  W.  M.  Ockerson 
Secretary  of  Penal  Board 
Jefferson  City,  Missouri 


FILED 

u 


Dear  Sir: 


We  acknowledge  your  request  for  an  opinion  dated 
October  1,  1935,  which  reads  as  follows: 

"lection  8442  K.  S.  Ho.  1929  calls 
for  a certificate  to  be  furnished 
by  the  board  of  Pardons  and  Pa- 
roles. 

" 'lease  furnish  this  office  with  a 
facsimile  topographical  certifi- 
cate containing  the  necessary  legal 
form  and  substance  which,  in  your 
opinion,  should  be  issued  by  the 
Board  in  compliance  with  the  pro- 
visions of  this  section  or  other 
sections  particularly  relating  to 
the  provisions  of  this  section.  Also, 
please  advise  how  the  minutes  of  the 
board  should  record  the  Issuance  of 
said  certificate." 

Section  8442  R.  S.  Mo.  1929,  provides  as  follows: 

"*ny  convict  who  is  now  or  may 
hereafter  be  confine!  ’ n the  peni- 
tentiary, end  who  shall  serve  threo- 
fourths  of  the  time  for  which  he  or 
she  may  have  been  sentenced,  in  an 
orderly  and  peaceably  manner,  with- 
out having  any  infraction  of  the 
rules  of  the  orison  or  laws  of  the 
same  recorded  against  such  convict, 
shall  be  discharged  in  the  same 
manner  as  if  fcaid  convict  had 
served  the  full  time  for  which 
sentenced,  and  in  such  case  no 
pardon  from  the  governor  shall  be 
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required;  and  in  all  cases  of  first 
conviction  of  felony  the  civil  dis- 
abilities incurred  thereby  shall 
cease  at  the  end  of  tw>  years  from 
such  discharge  under  the  three  - 
f ourths  rule , and  such  convict  shall 
thereuoon  be  restored  to  all  the 
rights  of  citizenship:  Provided. 
the  he  or  she  shall  not  have  teen 
indicted,  informed  against  by  the 
prosecuting  or  circuit  attorney,  or 
convicted  of  any  other  crime, during 
such  period,  and  shall  obtain  a cer- 
tificate to  that  effect  from  the 
board,  whose  duty  it  shall  be,  uoon 
proper  showing,  to  issue  the  same 
and  keep  a record  thereof;  Provided 
further,  that  nothing  herein  shall 
be  construed  as  repealing  section 
12971,  R.  S.  1929.“ 

It  is  our  opinion  that  the  minutes  of  the  Penal 
board,  uoon  Issuance  of  the  Statutory  certificate  should 
read  as  follows: 

Minutes  for  the  day  of  1935. 

A certificate  as  authorized  by  Section"  8442 
h.  S.  ,»;o.  1929,  was  ordered  Issued  by  the 
Board  sna  the  Secretary  was  directed  to  fur- 
nish the  former  convict 

prisoner  No. , with  the  original  cer- 

tificate and  a cony  of  said  original  certifi- 
cate was  ordered  hereto  attached  to  the 
minutes  and  made  a part  of  the  records  of  the 
Board.  (Here  follows  a cony  of  the  original 
certificate  issued  and  attached  pursuant  to 
the  above  order.) 

CtKTIi-lCATt. 

State  of  Missouri  ) 

) as. 

County  of  Cole  ) 

Before  me  personally  appeared , 

a nd , 

to  me  known  to  be  the  members  of  the  board  of 
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Pardons  snd  Paroles  on  the  day  of 

, and  on  their  oath  they  state 
That  they  have  investigate!  the  records  of 
the  penitentiary,  and  that  they  h«ve  made 
additional  investigation,  and  to  their  best 

knowledge  and  belief  they  swear  that  

. former  prisoner.  No# 

has  not  been  indicted  or  informed  against  by 
any  Prosecuting  Attorn  ey,  nor  has  he  been 
convicted  of  any  other  drime  since  his  dis- 
charge f rom  the  Penitentiary  on  the 

day  of to  the  date  of  this 

certificate# 


Members  of  the  ‘"'arole 
5oard. 

Subscribed  and  sworn  to  before  mo  this 

dqr  of 19 • 


Notary  Public^ 


My  Commission  exoires 
19 


Jay 


of 


It  is  our  ooinion  that  the  form  and  substance  of 
the  certificate  above  outlined  Is  a facsimile  typographical 
certificate  containing  the  necessary  legal  form  and  sub- 
stance sufficient  to  comply  with  the  nroviaions  of  Section 
8442  h#  S.  Mo#  1929,  and  all  other  sections  particularly 
relating  to  the  nrovisions  of  this  Section# 

hespectfully  submitted 


APPROVED: 


YVM.  ORH  SAWY1.RS 

Assistant  Attorney  General# 


JOHN  ft.  H6irW,"Jr. 

(Acting)  Attorney  General# 
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CRIMINAL  LAW  - 

HABITUAL  CRIMINAL  ACT:  Death  sentence  may  be  imposed  on 

charge  under  habitual  criminal  act. 


October  24,  1935 


Honorable  .tichael  ■ • o*hem, 

I iret  ^ssietant  irosecutlng  ttorney, 
Aariecs  City,  Missouri. 


PM  V n 


jeer  ->ir: 


e are  in  receipt  of  your  inquiry,  which  is  ee 

follows: 

"1  would  like  to  have  your  interpreta- 
tion of  a portion  of  Section  4461  h. 

1929,  ttnown  as  the  wecond  offense  Act, 
and  also  the  cate  of  atate  ve  ^rebs, 

00th  o.  ...  2nd,  196,  if  it  is  your 
custom  to  Live  such  an  opinion  to  a 
prosecuting  i ttorney. 

The  point  in  question  can  bo  steted 
briefly: 

"4.  person  is  charged  with  Murder  in  the 
first  degree.  He  had  previously  been 
convicted  of  a felony  and  co: .plied  with 
hif  sentence  as  provided  in  -.action  4461. 

"Con  he  be  charted  and  tried  under  the 
second  offense  Act  and  given  the  death 
penalty  by  the  Jury?" 

■e  construe  your  inquiry  to  be  based  on  the  follow- 
ing facts: 

The  defendant  hes  heretofore  been  convicted  of  a 
felony  under  the  1 ws  of  . lssouri,  sentenced  to  the  oenlten- 
tiary,  and  hoe  been  regularly  discharged  therefrom.  This 
defendant  is  now  aocused  of  murder  in  the  first  degree.  1 oy 
he  be  properly  charged  and  prosecuted  under  the  habitual 
criminal  act? 


Honorable  kichaed  . rn  - * ..wber  |4,  19o5. 


section  4461 , h.  o,  o.  li£9,  ror.de  se  follows: 

"If  tiny  person  convicted  of  any  offenBe 
punishable  by  l.-prlsonment  in  the 
penitentiary,  or  of  any  attempt  to  com- 
ui t an  offense  which,  if  perpetrated 
would  be  punishable  by  imprisonment  in 
the  penitentiary,  shell  be  discharged, 
either  upon  pardon  or  upon  cot^pliance 
with  the  sentence,  and  shall  subsec uently 
be  convicted  of  any  offense  committed 
after  such  pardon  or  discharge,  he  shall 
bo  punished  as  followe:  First,  If  such 
subsequent  offense  be  such  that,  upon 
a first  conviction,  the  offender  would 
be  punishable  by  Imprisonment  in  the 
penitentiary  for  life,  or  for  a term 
whloh  under  the  provisions  of  this  lew 
might  extend  to  imprisonment  'or  life, 
then  such  person  shall  bo  punished  by 
imprisonment  in  the  penitentiary  for 
life;  second,  if  such  subsequent  offence 
be  such  that,  upon  a first  conviction, 
t!  e offender  would  be  punished  by  im- 
prisonment for  a limited  term  of  years, 
then  such  ereon  shall  be  punished  by 
imprisonment  in  the  penltentiury  for  the 
longest  term  prescribed  upon  a conviction 
for  such  first  offense;  third,  if  such 
suboe  uent  conviction  be  for  an  attempt 
to  cobalt  an  ofien&e  which,  if  perpetrated, 
v.oula  be  punishable  by  imprisonment  in  the 
penitentiary,  the  person  convicted  of  such 
subse  uent  offense  shell  be  punished  by 
imprisonment  In  the  penitentiary  for  a 
term  not  exceeding  five  years.’' 


It  will  be  noted  that  this  section  says: 

"If  any  person  convicted  of  any  offense 
punishable  by  imprisonment  in  the 
penitentiary  * ' * shall  be  discharged 
' * * and  shall  subsequently  be  con- 
victed of  any  offense  committed  i;fter 
such  pardon  or  discharge,  he  shall  be 
puniehed  ns  follows:  First,  if  such 
sub: eq uent  offense  be  such  that,  U">on 
a flrat  conviction,  the  offender  would 
be  punishable  by  imprisonment  in  the 
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penitentiary  for  life,  or  for  ft  teru 
which  under  the  provisions  of  this  law 
might  extend  to  imprisonment  for  life, 
then  such  person  shall  be  punished  by 
imprisonment  In  the  penitentiary  for 
life.” 

In  the  case  of  3tate  v.  Krebs,  60  3.  i,  (rd)  196,  the 
supreme  Court  of  this  state  had  this  question  under  considers- 
tlon,  and  the  defendant  there  was  contending  that  to  hold  that  . 
the  habitual  criminal  section  has  any  application  to  capital 
offenses  is  to  reach  an  absurdity,  and  contended  that  under 
such  a view,  a person  accused  of  a capital  offense  end  found  to 
have  a cri  Inal  record  could  only  be  sentenced  to  life  imprison- 
ment; w areas,  a person  aoeused  of  a eapltal  offense,  but  without 
any  criminal  record,  could  be  executed.  The  court,  speaking  c a 
to  that,  said  (1.  c.  198): 

n*e  do  not  agree  with  appellant.  It  is  not 
true  that  a person  charged  with  and  con- 
victed of  a capital  offense  under  the 
habitual  cri  Inal  section  can  only  be 
sentenced  to  life  Imprisonment.  Yhen  a 
defendant  is  charged  under  that  statute 
and  it  is  found  that  he  has  not  been 
convicted  before,  the  punishment  prescribed 
for  the  crime  generally  may  be  assessed. 

Jtate  v.  Juaptar,  supra,  335  lo.  620, 
loc.  cit.  627,  73  3.  ...  (2d)  760,  loc.  clt. 

763,  If  the  punishment  for  the  crime 
in  the  first  instance  includes  the  death 
penalty,  the  eourt  or  Jury  can  Impose  It. 

<hy  should  they  be  bound  to  assess  a 
less  punishment  (life  imprisonment)  merely 
because  they  flnu  the  defendant  has  previ- 
ously been  convicted  of  one  or  more 
felonies  end  has  served  penitentiary  sen- 
tences, especially  when  it  is  remembered 
that  the  obvious  intent  of  the  habitual 
criminal  statute  is  to  impose  heavier 
penalties  on  defendants  with  felony  records? 

"He  understand  this  point  was  expressly 
decided  in  Jt*te  v.  Taylor,  223  L.o.  15, 

£3,  16  6.  ...  (2d)  474,  476.  In  that  case 
this  court  was  discussing  alleged  conflicts 


\ 


non  r bio  . ich-kol  . •liurn 


, 1996. 


bet  eon  throe  etatutes:  bat  la  not? 

section  4061,  fixing  the  pualrhi^ent  in 
the  flret  Instance  for  robbery  In  the 
first  decree  with  a d^ngerour  and  deadly 
oapon;  whet  Is  now  section  4428  l Lo- 
st. nn. , sac.  4426,  p.  2043) , flxinc 
Increased  punishments  to  be  t.  tided  by 
the  trial  Jua*  e for  success  ire  convic 
tlonc  of  i olonles  co...ult.te-  t bile  sr.-ed 
with  a plotol  or  deadly  weapon;  ana  vmnt 
la  now  section  4461  (.  o.  .t.  Jin. , cec. 

4461,  p.  w063).  The  appellant  was  con* 
tending  thet  section  4460  (Laws  ».o.  1327, 
pa  17w  (i..O(  "#  sec  a 4428,  p,  8049} 

by  implication  ropes led  section  4461,  the 
habitual  cji.-int>l  statute,  this  court 
said*  *-e  fail  to  find  any  conflict 
bet  can  the  two  statutes,  although  It  is 
perfectly  a aront  that  both  cennot  be 
effectively  applied  to  the  punl^h^nt 
in  all  cctee  t the  ssu-e  tlr.e.  lor  exciple, 
e defendant  sight  be  sentenced  to  death 
for  robbery  In  the  first  decree#  accorapllphed 
by  arena  of  a drngerouK  nnd  deadly  *.v.pon, 
under  the  provisions  of  section  8810.  n. 

174,  Laws  1927  (lo.  t.  nr..,  sec.  4061, 

. 668) , so  that  such  defendant  could 

undergo  no  additional  punishment  under 
section  3702  (Lo.  St.  .Ann.,  sec.  4461, 
p.  2068) , although  It  was  alleged  and 
proved  that  ha  hod  previously  been  convicted 
of  n fulony.*" 


In  the  case  of  .^tote  v.  .r.ylor,  18  8.  ...  (fd)  474, 
tlie  court,  speaking  of  the  habitual  criminal  act,  says 
( 1.  c.  476) : 

'In  substance,  section  3702,  x..  o.  1919, 
requires  tho  Jury,  upon  conviction  for  any 
offense,  to  Impose  as  puniahirjRnt  the 
naxiuuu  penalty  provided  by  law  for  such 
offense,  providing  it  is  allege, 
r-hown  thut  the  defendant  hr>s  previourly  been 
scntcncod  upon  a conviction  of  any  offense 
punishable  by  inprisonnant  in  the  oaitentinry 
or  of  'in  attempt  to  cor^iit  ruob  an  offense. 


Koncr-ble  i.ichuel 
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has  thereafter  served  out  his  sentence, 
and  has  been  finally  discharged.  The 
character  of  the  prior  conviction  and 
the  nature  of  the  subsequent  charge  are 
not  controlling,  co  long  as  the  first 
offense  was  punishable  by  imprisonment 
In  the  penitentiary,  or  was  an  attempt 
to  oo.i  it  such  an  offense. " 

ab  stated  In  the  arebe  case,  the  object  of  this  statute 
was  to  Impose  heavier  penalties  on  the  offender  who  lies  a 
previous  original  record. 

If  the  Jury,  on  having  the  question  submitted  to  them 
of  whether  the  defendant  is  guilty  of  the  homicide  charge,  re- 
gurulcas  of  his  criminal  record  theretofore,  believe  the  facts 
Justify  it,  they  jay  assess  the  punishment  at  death. 

statutes  should  be  given  a reasonable  construction, 
and  it  would  be  contrary  to  reason  to  contend  that  a defendant 
should  be  punished  with  a lighter  sentence  If  he  had  been  formerly 
convicted  than  If  he  had  not. 


dui.QLUoIo:; 

It  le  our  opinion  that  the  defendant,  under  the  circum- 
stances set  forth  by  your  inquiry,  is  subject  to  being  charged 
under  the  habitual  criminal  oot,  and  if  the  Jury  have  submitted 
to  them  by  proper  Instructions  the  comml onion  of  the  former  felony, 
conviction  thereof,  service  of  the  sentence  *nd  discharge,  end  they 
find  that  the  same  has  occurred,  and  that  defendant  is  guilty  of 
the  lo..ediate  charge,  t e Jury  may  legally  assess  the  death  penalty 
and  must,  at  all  events,  assess  the  defendant's  punishment  at  as 
much  as  life  Imprisonment. 


Very  truly  yours. 


jii.  JUi  «AToON, 

assistant  Attorney  General. 

aPPuOVc.G: 


iuRN  t.  hut's'^di , Jr., 
(„».ctlnc)  Attorney  General. 
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bon.  H.a.  U'li&lley, 
^Superintendent  of  Insurance, 
Jefferson  City,  kiissouri. 


Dear  oir: 


This  department  Is  In  receipt  of  your 
letter  of  l.ovember  7 with  reference  to  the  Atlas 
iautual  Insurance  Company. 

We  have  examined  the  Declaration  of 
Intention  to  form  said  corporation  and  find  same 
to  be  In  accordance  with  the  provisions  of  Art. 

VI,  Chapter  37,  R.3.  Lo.  1929  and  not  Inconsistent 
with  the  Constitution  and  lars  of  this  Jtate  and 
of  the  United  Jtates. 


Very  truly  yours, 


JOHN  W.  liOFFlUN,  Jr., 
assistant  attorney  General. 


JWHsaH 


T-  'I  *■  ’'iiV.: 
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entitle^,  Interest,  c emission*)  one  attorneys 
foes  as  nllowable  on  delinquent  taxes  t-geinst 
riiilrotd  undergoing  re-organizet len  under 
ret  ion  77  of  iionkru;  toy  ,\ct. 
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on,  Jotn  p.  -''■wen, 
irosecuLln#  Attorney, 
corn  ounty, 

Union,  lrnouM. 


ear  ir: 


/ request  for  en  opinion  hea  been  receive*  fro-  you  unuer 
date  of  ec^bpr  7,  1.24,  auoh  request  belvg  In  the  following  tc.r  a: 

"The  Treasurer  end  . x-offleio  Coll>  otor  has  for  col- 
lection the  tnxea  of  tho  Chicago,  ioc>t  Island  4 
scific  all  ey  Cora;  any  stnt'  , ounty,  school  ono 
other  ta  es  for  the  year  ll»33,  -aid  taxes  arc  of 
course  > ollnquent  and  would  ordinarily  carry  with 
it  the  eowo'aalon  of  one  rercent  p*-r  atont  fror  Janu- 
ary 1,  lt?4,  2 on  principal  cn<  Interest  end  t ton 
P'roent  • ttorncy  fee  on  rlncir&l  end  interest,  .he 
principal  amount  of  the  tax  is  oonetMnf  in  excosa  of 
1500.00. 

The  Tre» surer  and  Collector  received  q menorandur  en- 
tered apparently  by  Judge  Parnes  in  the  I. iatrlct  Court 
of  th*1  nitert  tatea  for  the  ort)  rn  . iatrlct  of  Ill- 
inois lantern  I;l*  laion  in  the  latter  of  The  CJ  ie&go, 
ocV  Island  k r&eiflc  ell way  ay,  bankrupt,  i.oe*et 

• The  aaisnre:,  eeitee  that  t Is  1 arlng 

on  the  clrla  of  -'tat«  of  Klseouri  et  the  relation  end 
to  the  use  of  the  Collector  of  tb-?  I avenue  within  end 
for  Cole  Pounty,  Itliiourik  the  collector  for  • lller 
County,  lseour.,  tho  Collector  for  'organ  ounty,  ia>- 
tourl,  end  the  lolloctor  for  I>enton  County,  Inw  url, 
for  taxec  including  interest  end  oneltlea,  ao-^lKslons 
and  attorney  foer.  e .ou:t  recites,  that  'the  C.>urt 
la  or  th  opinion  that  taxes  legally  r.u«  end  are 

Mehta*  itnia  the  meaning  of  t o Pnnkruptcy  . ct;  that 
eetlon  17  U)  ( c Ion  si  ( j]  title  11,  li,S,C,jl.)  for- 
bidding t:  « alia  cr.ce  of  claims  based  on  penalties, 
Includes  Ton&ltloe  imposed  for  non-  eynent  of  taxes; 
that  »'l  th.r  exactions  1 -.posed  by  the  la»  -ri  statute 
upon  a delinquent  t* . i-pnycr  ov-r  «r.c  store  the  principal 


on*  John  R*  C*on,  rosecuting  Attorney, 
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arount  of  taxes  are  realties;  and  that  tho  *arr.a 
ara  imposed  upon  the  delinquent  not  only  for  the 
purpoaa  or  general  deterence  of  de' inquenoy  but  as  e 
punlahnant  Tree  tat a as  Koeln,  61  ii*W*  (Sad)  760* 

Tho  e -urt  than  In  the  sne  v>randum  says  there  ^ay  ba 
an  order  directing  the  trustees  of  tha  debtor's 
estate  to  -ay,  in  the  due  o uree  of  edjainlr trat Ion, 
tha  principal  amount  of  taxas  in  Question  and  a 
further  order  dany'ng  the  petitions  of  tha  . tata  of 
Missouri  for  Judgment  for  .sanities,  commissions 
and  attorney  fees* 

The  henry  County  Treasurer  and  x-offlcio  Collector 
is  In  receipt  of  a aback  for  the  principal  amount 
of  the  t Hies  but  said  check  does  not  include  interest, 
reieltlea,  co  missions  or  sttorney  fees*  Me  is  sill- 
ing to  necept  said  check  but  the  County  Court  is  un- 
willing to  advise  hlo  so  to  do  unless  sn  opinion  Is 
obtained  fror  your  off tea  stating  that  tbs  tnte  of 
v*lee  url  la  not  entitled  to  colleot  oonxlsrlons  and 
panaltlae*  In  other  words,  the  Treasurer  and  Collector 
does  not  want  to  be  liable  to  tha  County  in  ecsc  tho 
tata  should  clnlw  said  ;enaltl«s  and  commissions  should 
bs  paid*  -v. 

Tha  County  ourt  end  Treasurer  x-offlclo  Collector  have 
requested  me  to  furnish  sn  opinion  on  the  subject  end 
requested  thpt  1 secure  an  opinion  *ror  your  office. 

ould  appreciate  tha  opinion  fro*  your  office  e*  culokly 
aa  possible  so  tha  County  Treasurer  and  Collector  can 
either  cash  or  return  the  check*" 

•’e  have  examined  esrtaln  orders  entered  by  tha  court  in  Tha 
Chioego,  Pock  Island  % aclfic  Railway  Company  debtor  proceeding  re- 
ferred to  in  your  letter,  including  Order  h’o*  31  entered  ; cce-aber  U, 
1933,  order  ng  the  trustees  of  t a debtor  to  pa:  the  principal  amount 
of  'klaboaa  taxes  due  fOO  ve  tax  yaar  193E-  , rder  ' o.  31- A en- 

tered ..eptonber  o,  1934,  directing  sueh  truateee  to  ray  tha  princl  ui 
— ount  of  Oklahonn  taxes  for  the  tax  yaar  1933-34,  Order  ho*  00  dated 
July  1934,  author! z ng  the  Collector  of  Vanton  County,  S/ia.ourl, 
to  file  etitlon  and  claim  ugulnst  the  dobtor  for  tuxes,  penalties,  eorr.- 
miaalona  and  costs,  sod  author  zing  said  Collector  to  accept  and  receive 
from  the  cebtor  the  -'rlr.cl  al  of  said  taxas  without  prejudice  to  Ms 
clala  for  penalties,  commissions  and  eosts,  tn<  reserving  said  del*' 
for  enaltler,  commissions  and  cocts  for  further  determination  fc  ths 
court,  ' roar  HO*  £>9,  dated  July  24,  1934,  with  respect  to  tha  Collector 
of  lller  County,  Missouri,  asking  the  use  provisions  for  auoh  Collector 


Hon*  .Torn  B.  wan,  rosoouting  attorney, 
onry  County* 
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*.s  Order  *0.  53  mad e for  the  Collector  of  Benton  County,  order 
^o*  85,  dated  i eee?"ber  14,  1634,  ordering  the  trustees  of  the  debtor 
to  pay  the  principal  amount  of  the  taxes  for  the  year  li>\  2 to  the 
Collector  of  'tiler  County,  lsauri,  and  deny  ng  the  motion,  peti- 
tion and  claim  of  setd  Collector  for  Judgment  for  tax  penalties,  com- 
missions, costa  and  attorneys  fens,  similar  orders  being  rm»u©  simul- 
taneously vith  respnct  to  the  several  notion®,  petition*  and  claims 
of  the  Collector®  of  organ,  Benton  and  Col©  Counties,  iasourl.  e 
have  likewise  examined  the  *Ber*orendun  of  the  court  in  the  above  pro- 
ceeding, dated  1 ove*nbor  24,  1634,  referred  to  in  your  letter,  pursuant 
to  which  Order  Ho.  35  of  the  court  was  entered* 

11  n*,%C»A.,  * action  83  (j)  provides  as  follows* 

"Debts  owing  to  the  United  states,  a tate,  a county, 
e district,  or  « municipality  as  a penalty  or  for- 
feiture ahell  not  he  allowed,  except  for  the  snount 
of  the  'ecunlary  lose  sustained  by  the  r.ct,  transac- 
tion, or  proceeding  out  of  which  the  penalty  or  for- 
feiture arose,  with  reasonable  and  actual  coats  occa- 
sioned thereby  and  euch  Interest  rs  say  have  accrued 
thereon  according  to  law,"  (July  1,  1<J8*J,  c 541, 
eo*  57,  30  tat.  560,  <e  avendec  February  5,  1803, 
c.  487,  Dec.  12,  3f  Ztbt.  768). 

In  tbe  cose  of  ew  York  v,  Jersawlt,  263  15.  .i«  483  *1824), 
the  ^upresio  Court  of  the  United  tetes  hold  that  where  a itete  Franchise 
Tax  J.ew  provided  for  the  payment  of  the  tex  in  advance,  and  If  not  paid 
by  January  let,  "in  addition  to  the  amount  of  ouch  tax  • * * ten  percentum 
Of  such  amount, plus  one  per  ccntur  for  eeoh  month  the  tax  * * * remains 
unpaid",  the  addition  of  10  where  the  tax  was  not  paid  b7  January  1st 
was  a penalty  within  the  weening  of  this  statute,  and  that  the  further 
addition  of  1 for  each  month  the  tex  remained  unpaid  was  not  statutory 
int  re*t,  but  pert  of  the  penalty,  and  that  neither  could  be  allowed 
the  t te  in  n bankruptcy  roceed lag. 

The  .i:upre  * Court  of  Utswrl  witting  inbanc  in  the  ease  of 
tste  ex  re l Crutcher  v.  ice  In,  41  :>•  • (2nd)  750  (1833)  held  that 

"as  used  in  the  chapter  on  taxation  in  the  Revised  statutes  the  express- 
ions * coast!  salons  * , •interest*,  •fees*,  and.  ’costs'  re  included  in  the 
enerlc  term  •penalty*  **.  (81  f.  • • ( fnd ) 753) . From  this  recent  con- 
struction of  the  reran  e statutes  of  this  : tete  by  the  l£lae  uri  supreme 
Court  it  is  afferent  that  that  court  regards  th*»  principal  of  a tsx  a* 
one  thing, and  ell  amounts  over  and  above  the  r'.noirel  which  the  statute 
provides  shall  bo  collected  In  the  ovent  the  tax  la  not  paid  when  due 
es  something  aemarate  and  distinct  from  sucl  principal,  and  on  the  came 
p»ege  the  court  says  that  t!  ess  letter  "arc  imposed  upon  his  property 
as  a punishment  to  hi®  as  mil  as  for  the  purpoeo  of  general  deterrence 


:jon.  J • *'.n  ".  Ml  , T eaa  llB|  Attorney, 
Menry  County. 
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of  del lncuenoy . They  are  essentially  of  e ana'  nature,  since  they 
inply  puntEhment."  D us  It  would  seen  that  co^lnslone , interest 
fees  e«d  costs  Imposed  on  delinquent  tax  payers  under  our  statutes 
in  addition  to  the  pr inrlpal  amount  of  the  taxes,  are  penalties  within 
t'e  meaning  of  the  set  of  Congress  above  quoted,  and  consequently  are 
not  to  be  allowed  against  the  estate  of  a debtor  in  e : roceed lng  ua  er 
the  Hankru  tcy  Act. 

Under  Taction  *7  of  the  BenVruptey  .‘.et,  relating  to  the  re- 
organization of  railroads,  to  the  terns  of  thick  tho  Chlcrgo,  ock 
Island  end  netflc  bell  sy  Conpsny  reseeding  hare  Involved,  is  subject, 
tho  district  court  in  which  the  proceed!  gs  are  .endl  g haa  "exclusive 
Jurlso.  let  Ion  of  the  debtor  and  its  property  whe-evar  loertnd."  ( ct  if 
July  1,  1 jfc , c . . 4 1 , c.  77  (b),  as  added  erch  C,  I.  , c,W4,  - oe.  1, 
47  tat.  1474',*  To  that  court  any  -ereon  seeding  to  rstebllah  a claim 
again; t the  debtor  railroad  *up t go.  And  that  court  has  decided,  on  the 
authority  of  t!  a oeln  eseo  referred  to  above,  that  such  a debtor  can 
only  pay  the  principal  e*™ount  of  tho  delinquent  taxes  due  to  certain 
1 so  rl  county  eolleotor*.  That  decision  should  be  adequate  ;otectlon 
to  any  VUsourl  county  collector  against  p rsonnl  liability  aricine  out 
of  the  failure  to  collect  anything  except  the  prlncl  el  amount  of  de- 
linquent taxes  due  by  tip  t railroad  to  Me  county,  even  though  an  ap  eel 
could  be  teven  from  the  decision  which  baa  been  eada  by  tht  court. 

In  conclusion  It  lr  our  opinion  that  the  Collector  of  I enry 
County  would  not  be  personally  liable  for  e failure  properly  to  dis- 
charge the  duties  of  his  office  for  accepting  fro*'  tho  trustees  of  the 
v'  -r  , ock  Island  ft  ‘aciflc  ’all way  Company  a aura  of  rsonay  equ*l  to 
the  principal  only  of  delinquent  taxes  owed  by  th' t company  to  eucb 
col  1 etor , end  in  meklme  no  further  attempt  to  collect  the  penalties, 
interest  of  lj t er  month,  coien lor. ions  end  attorneys  free  on  sue:  de- 
linquent taxes,  authority  to  'ey  which  has  been  denied  by  the  nlted 
Stotea  District  Court  in  hleh  the  affaire  of  the  railway  co-.peny  ere 
being  administered  with  respect  to  substantially  identical  claims  by 
collectors  of  other  counties  of  this  tate« 


Very  truly  yours. 


B.  e*lU.Sfl 

A IJTANT  i.TTC  ’N  Y 02S2RAI 
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CITY  ORDINANCES:  Validity  of  same  based  on  necessary 

statutory  vote  on  final  passage* 


March  25,  1935. 


Honorable  L.  E.  Oliver,  Mayor 
Charleston,  Missouri 

Lear  Sir: 

Your  request  of  March  15,  1936,  for  an  opinion 
is  as  follows: 

"if  consistent,  I will  appreciate 
very  much  your  ooinion  on  the  fol- 
lowing matter. 

"At  the  regular  meeting  of  the  City 
Council  on  rebruary  4th,  an  ordin- 
ance ©retaining  to  the  salaries  of 
Mayor  and  Counci lmen  was  presented, 
same  was  read  for  first,  second  and 
third  time  and  voted  on  by  roll  call 
with  four  in  favor  and  three  against. 

"Charle  ston  Mo.  is  a City  of  third 
class  and  has  eight  elective  Council- 
men,  due  to  the  death  of  one  council- 
man in  Noveml  er  the  board  consists 
now  of  only  seven  members  all  of 
which  were  oresent  and  voted  at  the 
February  meeting. 

"Opinions  wary  as  to  whether  or  not 
the  ordinance  passed,  1 will  appre- 
ciate very  much  any  enllghtmcnt  you 
may  give  me  on  the  matter." 

Section  6735  R.  S.  Mo.  provides  for  the  number  of 
councilmen  to  be  elected  in  cities  of  the  third  class 
and  reads  as  follows: 

"The  council  shall,  by  ordinance 
divide  the  city  into  not  less  than 
four  wards,  and  two  councilmen 
shall  be  elected  from  each  of  such 
wards  by  the  qualified  voters  there- 
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of  at  the  first  election  for 
councilman  In  cities  hereafter 
adopting  the  provisions  of  this 
article;  the  one  receiving  the 
highest  number  of  votes  in  each 
ward  shall  hold  his  office  for 
two  years,  and  the  one  receiving 
the  next  hightst  number  of  votes 
shaLl  hold  his  office  for  one 
year;  but  thereafter  each  ward 
shall  elect  annually  one  council- 
man, who  shall  hold  his  office  for 
two  years. 

You  state  in  your  letter  that  eight  were  elected 
but  since  the  election  one  has  died* 

Section  6745  ft*  5.  Ho*  1929,  specifies  who  are 
officers  in  cities  of  the  third  class  and  provides: 

"The  term  ’officer,  * whenever 
used  in  this  article,  shall  in- 
clude any  person  holding  any 
situation  under  the  city  govern- 
ment or  any  of  its  departments, 
with  an  ai  nual  salary,  or  for  a 
definite  term  of  office*" 

Section  6747  ft.  S.  Uo*  1929,  gives  to  the  council 
the  right  to  fix  salaries  by  ordinance  in  cities  of  the 
third  class,  and  reads  as  follows: 

"The  council  diall  have  power  to 
fix  the  compensation  of  all  the 
officers  and  employes  of  the  city; 
but  the  salary  of  an  officer  shall 
not  be  changed  during  the  time  for 
which  he  was  elected  or  appointed*" 

There  can  be  no  doubt  that  members  of  the  city 
council  are  officers,  within  the  meaning  of  the  above 
section,  when  thqy  have  otherwise  qualified  for  such 
office  as  required  by  law.  The  qualifications  to  hold 
office  are  not  quest 'o  ed  in  your  request* 

Section  6740  ft*  S.  ito*  1929,  specifies  how  pro- 
ceedings of  council  shall  be  kept,  aid  provides: 


Hon*  Jt*  h.  Oliver 


3- 


March  25 , 1935* 


"Tfle  council  shall  cause  to  be 
kept  a Journal  of  its  proceedings, 
and  the  ayes  and  nays  of  the  mam- 
bers  shall  be  entered  on  any  ques- 
tion at  the  desire  of  any  two  Mem- 
bers* The  council  may  proscribe 
and  enforce  such  rules  as  may  be 
necessary  to  secure  the  attend- 
ance of  its  members  and  the  ex- 
peditious transaction  of  its  busi- 
ness * " 


Section  6800  R . S*  M . 1929,  provides  the  style  of 
ordinance  and  when  an  ordinance  becomes  a law,  aid  reads 
as  Jollows: 


"The  style  of  the  ordinances  of 
the  city  shall  be:  'Be  it  ordained 

by  the  council  of  the  city  of , 

as  follows* 1 Mo  ordinance  shal  1 be 
passed  except  by  bill,  and  no  bill 
shall  become  an  ordinance  unless 
on  its  final  pa;=sa<je  a majority  of 
the  members  elected  to  the  council 
shall  vote  therefor,  and  the  ayes 
and  nays  shall  be  entered  on  the 
journal;  and  all  bills  shall  be  read 
three  times  before  their  passage* 

No  ordinance  shall  b e revived  or 
re-enacted  by  mere  reference  to  the 
title  thereof,  but  the  same  shall 
be  set  forth  at  1 ngth,  as  if  it 
were  an  original  ordinance.  No  bill 
shall  become  an  ordinance  until  it 
shall  have  teen  signed  by  the  of- 
ficer presiding  at  the  meeting  of 
the  council  at  whicfr  it  shall  have 
been  passed*  When  so  signed,  it 
shall  be  delivered  to  the  mayor 
for  his  aonroval  and  signature,  or 
his  veto*" 


fie  take  it  from  the  above  section  that  a majority 
of  the  members  elected  to  the  council  constitute  a 
quorum  to  transact  business* 
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In  the  case  of  O'Ewyer  v*  Monet t,  123  Mo*  Ape* 
184 j 100  S.  V,.  670,  1.  c.  671,  the  Aooellate  Court 
said: 


"The  Journal  shows  that  the  latter 
ordinance  was  read  three  times  at 
the  eetinb  of  the  city  council  on 
March  24,  1903,  and  that  there  were 
three  votes  in  favor  of  its  passage 
and  one  vote  against  it*  Section 
5767,  chap.  91,  art.  4,  concerning 
cities  of  the  third  class,  R.  S* 

1899,  provides  that  cities  of  the 
third  class  must  be  divided  'into 
not  less  than  four  wards,  and  two 
counc Ilmen  shall  be  elected  from 
each  of  such  wards, ' etc*  Section 
6832,  same  chapter  and  article,  pro- 
vides: 'Mo  ordinance  shall  be  passed 

except  by  bill,  and  no  bill  shall 
become  an  ordinance  unless  on  its 
final  passage  a majority  of  the  mem- 
bers elected  to  the  council  shall 
vote  therefor, ' The  ordinance, 
therefore,  did  not  received  the 
votes  of  a majority  of  the  members 
elected,  and  failed  to  pass*  In 
these  circumstances,  the  learned 
trial  court  correctly  held  that  the 
ordinance  fixing  the  salary  of  the 
marshal  at  forty  dollars  per  month, 
as  nr  Intel  in  the  revise  1 ordinances, 
was  in  full  force  and  effect,  and 
on  this  finding  properly  rendered 
Judgment  for  defendant,  as  plaintiff 
had  received  hla  full  salary  as 
fixed  by  the  revised  ordinances. 

Ihe  contention  of  the  plaintiff  is 
not  that  there  was  a valid  ordinance 
fixing  his  salary  at  fifty  dollars 
per  month,  but  that  the  city  is  ea- 
topped  by  the  action  of  the  city 
council  in  auditing  his  salary  at 
fifty  dollars  per  month,  and  for  the 
reason  he  claimed  and  believed  he 
was  entitled  to  it.  A city  council- 
man like  e city  marshal  is  a public 
official.  His  duties  are  defined  by 
law.  He  is  not  the  general  or  pri- 
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vate  agent  of  the  city,  and  the 
counci lmen  could  only  bind  the 
city  by  such  contracts  as  they 
were  by  law  authorized  to  make, 
and  since  the  right  of  any  pub- 
lic officer  to  compensation  can 
only  exist  by  law,  the  city  coun- 
cil was  poworless  to  bind  the  city 
in  any  manner  to  oay  a compensation 
to  the  :Larshal  not  fixed  by  a val- 
id ordinance." 


COMClUSIOS. 


It  i the  opinion  of  this  office  that  an  ordin- 
ance, to  be  valid  in  your  City,  must  receive  the  nec- 
essary vote  on  final  passage  as  providei  in  Section 
6800,  supra.  It  must  receive  a majority  of  the  votes 
from  the  eight  councilman  who  were  elected,  as  provided 
by  law  and  as  admitted  in  your  request.  The  death  of 
a member  does  not  change  the  express  language  of  the 
Statute.  It  takes  five  votes  to  make  the  statutory  majority. 

"e  are  of  the  opinion  that  the  ordinance  in  ques- 
tion did  not  pass  as  required  by  statute. 


Respectfully  submitted 


WM.  ORR  SA WILKS 

Assistant  Attorney  General* 


A^ROVLD: 


nOT  McKI'J  TRICK 
Attorney  General* 
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Insurance:  Re  Approval  of  decreased  value  of  Trans-Mississippi 
Life  Insurance  Company  stock. 


Mr.  R.2.  O’Malley, 

Superintendent  of  Insurance, 

Jefferson  City,  Missouri. 

Attention:  Mr.  J.F.  Allebach, 
Dear  Sir:  “ *5?istsnt  Counsel 


V,’e  hare  examined  the  attaohed  document  by 
which  the  Trans-IAississippi  Life  Insurance  Company 
seeks  to  reduce  the  par  value  of  its  shares  of  stock 
from  010.00  to  5.00  per  share. 

In  our  opinion  these  documents  are  in 
accordance  with  the  laws  of  the  State  of  Missouri  and 
of  the  United  States  and  are  not  inconsistent  with 
the  Constitution  and  laws  of  this  state  and  the 
Constitution  and  laws  of  the  United  Stato3. 


Very  truly  yours. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 


APPROV'D : 


ROY  Mcr.ITfrRICK, 

Attorney  General 
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DEAD  BODIES : Consent  of  the  Secretary  of  the  State  Anatomical 

— '““■'Board  must  first  he  obtained  before  an  autopsy 

may  be  performed  on  unclaimed  dead  bodies. 


/ 

/ 

i 


April  33,  1935. 


Hon.  M.  D.  0verhol8€x 
Secretary 

Missouri  State  Anatomioal  Board 
Columbia,  Missouri 


Dear  Sir: 

/ 


This  is  to  acknowledge  your  letter  which  reads 
as  follows: 


"I  am  enclosing  a copy  of  a letter 
just  received  from  Or.  3choemaier, 
President  of  the  Missouri  State  Ana- 
tomical Board. 

"The  City  Hospital  of  3t.  Louis  is 
apparently  violating  our  State  Ana- 
tomical Law  by  perforating  autopsiee 
on  unclaimed  bodies.  They  justify 
this  procedure  by  obtaining  the  con- 
sent of  the  dying  patient  for  the 
autopsy.  The  Anatomical  Board  main- 
tains that  this  is  illegal  and  asks 
for  a ruling  from  you  in  regard  to 
this  matter." 


The  letter  of  Dr.  3choe  taker,  ao'  ended  to  your 
request,  reads  as  follows: 

"9orae  more  grief  for  us.  The  City 
Hospital  is  securing  the  consent  of 
a dying  patient,  having  no  relatives, 
for  an  autopsy.  I objected  strenu- 
ously - They  tell  me  that  an  opinion 
from  the  City  Legal  De-’t  states  that 
they  have  the  right  to  do  so. 

"Our  Law  states  that:  ♦Immediately 
uoon  the  death  of  such  person  they  be- 
come the  property  of  the  Anatomioal 

Board. • I think  we  should  do  something 
about  this. 
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"I  have  been  told  aany  a time  that 
the  3unreme  Court  has  ruled  that  a 
person  loses  all  equity  in  hie  body 
at  time  of  death. 

"In  olden  tires  when  schools  and  Dr's 
'bought'  a versons  body,  paying  in  ad- 
vance, they  were  not  able  to  collect. 
<4y  contention  is  that  they  have  no 
right  to  such  procedure. 

"Juet  had  a talk  with  Dr.  Terry,  who 
joins  me  in  urging  that  you  secure  an 
o’ inion  from  the  Attorney-General." 


Section  9129,  R.  3.  Mo.  1929,  provides: 


"Superintendents  or  wardens  of  peni- 
tentiaries, houses  of  correction  and 
bridewells,  of  hospitals,  insane  ayy- 
Iujs  and  poorhouses,  and  ooroners, 
sheriffs,  jailers,  oity  and  county  un- 
dertakers, and  all  other  state,  county, 
town  or  city  officers  in  whose  custody 
the  body  of  any  deceased  verson,  re- 
quired to  be  buried  at  publio  expense, 
snail  be  and  are  hereby  required  i aae- 

flVately  J22 

board  of  distr 


arc  hereby  £ 
itifv  the  sec 
.rlbution.  wh 


secretary  of  tne 


body  or  bodies  cone  to  Tits 
session^ingne  2*  control, 
thereafter  rilrpoee  of  such 


as 


the  secretary  of  the  state  bprrd  may 
eotT  provided .the  t at  any  time  beTore 


said  body  or  bodies  have  actually  been 
distributed,  as  provided  in  this  article, 
any  relative  or  friend  of  any  such  de- 
ceased person  or  persons,  shall  have  the 
right  to  take  and  reoeive  the  same  from 
the  possession  of  any  person  in  whose 
oharge  or  custody  it  may  be  found,  for  the 


purpose  of  interment:  Provided,  that  when 
a claim  is  made  for  such  body  or  bodies 
by  any  person,  not  a relative  of  such  de- 
ceased person  or  persons,  the  expense  of 
the  interment  shall  be  borne  by  the  person 
making  such  claim.  The  sohool  or  college 
securing  such  body  shall  pay  all  necessrry 
expense  incurred  in  the  delivery  thereof, 
including  cost  of  notice  to  secretary,  which 
notioe  shall  be  by  telegraph,  when  neoes- 
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sary.  A oorrect  record  of  all  such 
bodies,  naue  and  date  of  death,  shall 
be  kept  in  a book  kept  for  that  pur- 
pose with  the  county  clerk  of  the  coun- 
ty in  which  such  person  died,  or  the 
city  health  commissioner  of  3t.  Louis 
city,  and  such  record  must  be  furnished 
said  county  offioer  by  perron  or  persons 
reporting  said  bodies  to  the  state  ana- 
tomical board." 


Section  9132,  R.  3.  1929,  provides: 

"It  is  hereby  declared  unlawful  for  any 
perron  or  persons  to  hold  an  autopsy  on 
any  dead  human  body  mentioned  in  this 
article,  without  the  written,  telegraph, 
ic  or  telephonic  consent  of  the  secre- 
tary of  said  board  first  had  and  ob- 
tained." 


In  view  of  the  provisions  of  9ection  9129,  supra, 
we  are  of  the  opinion  that  it  is  mandatory  upon  the  super- 
intendent or  person  having  the  custody  or  possession  of  the 
body  of  any  deceased  person,  required  to  be  buried  at  public 
expense,  to  Immediately  notify  the  secretary  of  the  state 
board  regarding  the  disposition  of  said  body. 


Section  9132,  supra,  plainly  states  that  it  is  un- 
lawful for  any  person  or  persons  to  hold  an  autopsy  on  any 
dead  human  body*  without  the  written,  telegraphic  or  telephoni 
consent  of  the  secretary  of  said  board  first  had  and  obtained 


Your  attention  is  directed  to  Section  9134,  R.  3. 
1929,  which  provides  as  follows: 

"Any  person  violating  the  provisions 
of  this  article  shall  be  deemed  guilty 
of  a misdemeanor,  and  upon  conviction 
thereof  shall  pay  a fine  of  not  less 
than  fifty  dollars  nor  more  than  five 
hundred  dollars." 


'He  are  of  the  opinion  and  therefore  conclude  in  con- 
struing the  above  mentioned  statutes  that  if  the  consent  of 
a patient,  who  is  about  to  die,  is  obtained  for  the  purpose 
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of  performing  an  autopsy  on  Buch  patient's  dead  body,  then 
before  an  autopsy  could  be  performed  on  -uch  deceased  per- 
son's jody,  the  provisions  of  Section  9129,  suora,  must  be 
first  complied  with;  In  other  words,  the  consent  of  the 
oatient  would  not  operate  to  circumvent  the  application  of 
Section  9132,  sunra. 


Your 8 very  truly, 


J,  S.  TAYLCR 

Assistant  Attorney-General. 

App  oved: 


RCV  : cKiTT  :ICK 
Attorney-General . 


RC3/JST;af j 


oeptember  12,  1935* 


Hon.  A. A.  O’Halley, 
jup’t.  of  the  Insurance  Dep’t., 

Jefferson  City,  Missouri. 

Attention:  Mr.  F.B.  kcHeney, 
Dear  Dir:  Counsel 


I7e  are  in  receipt  of  papers  and  documents 
pertaining  to  the  reduction  of  the  capital  stock 
of  the  National  Fidelity  Life  insurance  Company  of 
Hansas  City,  Missouri. 

In  our  opinion  arid  papers  and  documents 
are  not  inconsistent  with  the  Constitution  and  laws 
of  this  state  and  the  United  states,  and  the  pro- 
ceedings had  by  said  company  were,  insofar  as  it 
appears  from  the  face  of  said  documents,  regular, 
and  according  to  law  as  set  out  in  Dec.  5915,  R.D. 
Mo.  1929. 


It  Is  Impossible,  however,  for  this  depart- 
ment to  certify  with  respect  to  the  said  reduction  of 
capital  stock  that  same  will  not  be  prejudicial  to 
the  interest  of  the  policy-holders  or  that  the  condi- 
tion and  assets  of  the  company  justify  3aid  reduction. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
assistant  Attorney  General. 


aFPHO V AD: 


TcY  LcKirrnicE, 

attorney  General. 


JWE:aE' 


COUNTY  COURTS: 


3GH00L  FUNDS: 


) Expense  of  managing  and  maintaining  property 
| acquired  under  a mortgage  given  to  secure  a 
' loan  of  sohool  money  should  be  paid  out  of 
the  income  of  said  property. 


> 


v 


September  13,  1935. 


iir.  J.  r.  Oliver 
County  Court  Clerk 
Dunklin  County 
Xennett,  i'lseourl 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  let- 
ter of  recent  date  requesting  an  opinion  from  this  of- 
fice. 


You  state  in  your  letter  that  recent  rulings 
from  this  office  see:2  perfectly  clear  to  you  and  to 
other  officers  that  the  expense  of  managing  and  taking 
care  of  property  which  the  county  has  foreclosed  and 
purchased  under  a deed  of  trust  or  mortgage  given  to 
secure  payment  of  a loan  of  sohool  funds  should  be  paid 
out  of  the  principal  school  fund  instead  of  out  of  the 
income  derived  from  said  fund.  You  no  doubt  refer  to 
an  opinion  rendered  by  this  department  to  Honorable 
Elbert  L.  Ford,  Prosecuting  Attorney  at  Kennett,  Mis- 
souri, under  date  of  Ha y 14,  1935.  Since  rendering 
said  opinion,  we  have  given  the  natter  further  con- 
sideration and  decided  to  render  this  additional  opinion 
which  is  to  be  taken  as  superseding  and  overruling  the 
opinion  above  referred  to. 


Section  9343,  R.  9.  Mo.  1929,  provides  that 
it  is  the  duty  of  the  several  county  courts  to  diligent- 
ly collect,  preserve  and  securely  invest  the  moneys 
belonging  to  a county  sohool  fund;  the  income  of  which 
fund  shall  be  appropriated  for  establishing  and  maintain- 
ing free  nubile  schools.  That  section  reads  as  follows: 
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"It  is  hereby  made  the  duty  of  the 
several  county  oourts  of  this  state  to 
diligently  oolleot,  preserve  and  secure- 
ly invest,  at  the  highest  rate  of  inter- 
est tnat  can  be  obtained,  not  exceeding 
eight  nor  lese  than  four  per  cent.  >er 
annua,  on  unencumbered  real  estate  ae- 
ourity,  worth  at  all  times  at  least 
double  the  sun  loaned,  and  nay,  in  Its 
discretion,  require  personal  security 
in  addition  thereto,  the  nroceede  of 
all  moneys,  stooks,  bonds  and  other  pro- 
perty belonging  to  the  oounty  school 
fund;  also,  the  net  prooeeds  from  the 
sale  of  estrays;  also,  the  clear  pro- 
ceeds of  all  penalties  and  forfeitures, 
and  of  all  fines  collected  in  the  several 
counties  for  any  breach  of  the  penal  ot 
military  lavs  of  this  state,  and  all 
moneys  which  shall  be  paid  by  persons, 
as  an  equivalent  for  exemption  from  mili- 
tary duty,  shall  belong  to  and  be  secure- 
ly invested  and  saoredly  preserved  in  the 
several  oounties  as  a oounty  nubile  school 
fund,  the  income  of  which  fund  shell  be 
collected  annually  and  faithfully  appro- 
priated for  establishing  and  maintaining 
free  nubile  schools  in  the  several  couiv^ 
ties  of  this  state." 


It  will  be  noted  that  the  above  section  requires 
that  the  school  fund  shall  be  secured,  Invested  and  sacred- 
ly preserved  and  only  the  inoome  from  said  fund  Is  to  be 
appropriated  for  establishing  and  maintaining  free  public 
schools. 


■lection  9356,  R.  6.  Mo.  1939,  provides  that  the 
oounty  oourt,  through  its  agent  duly  appointed,  may  pur- 
chase property  sold  under  mortgage  or  deed  of  trust  given 
to  seoure  the  payment  of  a loan  of  school  funds.  Said 
Section  provides  that  the  oounty  oourt  may  appoint  an  agent 
to  take  charge  of,  rent  or  lease  or  otherwise  manage  the 
same  under  the  direction  of  the  court.  This  section  pro- 
vides further,  however,  that  the  property  as  soon  as  prac- 
ticable and  when  advantageous  to  the  school  or  schools  in- 
terested therein  shall  be  resold  and  the  money  realized 
shall  become  part  of  the  sohool  fund  out  of  which  the 
original  loan  was  made.  said  section  reads  as  follows: 


" .henever  any  property  heretofore  or  here- 
after conveyed  In  trust  or  mortgaged  to 

seoure  the  payment  of  a loan  of  school 
funds  shall  be  ordered  to  be  eold  under 
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the  provisions  of  this  chapter,  or  by 
virtue  of  any  power  in  any  such  convey- 
ance in  trust  or  mortgage  contained,  the 
county  court  having  the  care  and  manage- 
ment of  the  school  fund  or  funds  out  of 
which  such  loan  was  made  may,  in  its 
discretion,  for  the  protection  of  the 
interest  or  the  schools,  become,  through 
its  agent  thereto  duly  authorized,  & bid- 
der, on  behalf  of  its  county,  at  the  sale 
of  such  property  as  aforesaia,  and  may 
purchase,  take  hold  and  manage  for  said 
oounty,  to  the  use  of  the  township  out 
of  the  school  fund  of  which  such  loan 
wag  made,  or  in  its  own  neae  where  such 
loan  has  been  out  of  the  general  school 
funds,  the  property  it  may  acquire  at 
such  sale  aforesaid.  The  county  oourt 
of  any  oounty  holding  property  acquired 
as  aforesaid  may  appoint  an  agent  to 
take  charge  of,  rent  out  or  lease  or 
otherwise  manage  the  same,  under  the  di- 
rection of  said  court;  but  as  soon  as 
practicable,  and  in  the  judgment  of  said 
court  advantageous  to  the  school  or  schools 
interested  therein,  such  property  shall 
be  resold  in  such  manner  and  on  such  terms, 
at  public  or  private  sale,  as  said  court 
may  deem  best  for  the  interest  of  said 
school  or  schools;  and  the  money  realized 
on  such  sale,  after  the  payment  of  the 
necessary  expenses  thereof,  shall  become 
part  of  the  school  fund  out  of  which  the 
original  loan  was  made." 


The  above  seotlon  does  not  provide  how  the  ex- 
penses incidental  to  the  management  and  the  upkeep  of  such 
property  purchased  by  the  county  oourt  shall  fee  paid. 
Neither  does  the  section  specifically  provide  that  the 
rents  or  other  incomes  that  are  derived  from  said  property 
shall  be  appropriated  to  the  various  sohools.  However,  we 
think  it  plain  that  such  rents  or  other  inooste  is  income 
derived  from  the  investment  of  school  funds  and  should  be 
so  appropriated. 


The  exact  question  to  be  decided,  as  we  under- 
stand it,  is  whether  the  expenses  incidental  to  the  owner- 
ship of  such  property  should  be  paid  out  of  rents  and  the 
income  derived  from  the  property  or  whether  it  should  be 
paid  out  of  school  fund  principal. 


As  pointed  out  above,  Seotion  9343  provides  that 
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the  money  belonging  to  the  school  fund  shall  be  securely 
invested  and  cr.credly  preserved.  Ve  think  it  plain  that 
the  Legislature  intended  that  this  fund  should  not  be  ex- 
pended or  diminished  for  any  purpose.  The  Income  from 
such  prinoinal  is  to  be  apportioned  to  the  various  school 
districts. 


The  fur  'her  question  arises  as  to  whether  the  schools 
are  to  receive  the  gross  inoome  or  the  net  income  derived 
from  the  oroperty.  31  Corpus  Juris,  section  8.  page  403, 
defines  "income"  when  used  with  the  word  "rent"  as  follows: 

rt  Jhile  generally  the  word  'income'  has 
a different  signification  from  'net 
income,'  the  usual  ami  ordinary  mean- 
ing of  the  word,  when  used  alone,  may 
be  'net  income;'  and,  in  the  ordlnary 
commercial  sense,  the  term  may,  especial- 
ly when  connected  with  the  word,  'rent,' 
merux  net  or  clear  inoome.  ••*•■ 


Rote  (b)  of  s&id  section  reads  as  follows: 


■'There  la  some  apparent  confusion  in  the 
authorities  res.jcoting  the  meaning  of  the 
word  "income,"  but  we  think  that  the  word 
as  used  in  the  statute  under  consideration 
was  Intended  by  the  legislature  to  mean 
net  income.  True,  the  word  "inoome"  hag 
been  construed  to  nean  gross  inoome  or 
revenue  derived  from  specif io  oropexty, 
where  from  the  language  of  the  statute  or 
contract,  gross  income  appeared  to  have 
been  intended.  3eli^taa  in  his  work  on 
Inoome  Tar  says  that  "income"  is  to  be 
distinguished  from  mtrs  reoeints  or  gross 
revenue;  that  it  is  more  than  that  which 
simply  comes  in  from  any  eoonomls  activity. 
Re  further  sytys:  "By  income  is  always 
meant  net  Inoome,  as  opposed  to  gross  in- 
come. In  other  words,  from  the  receipts 
in  any  enterprise  we  must,  in  the  first 


place,  deduct  the  expenses  of  the  enter- 
prise — that  is,  the  outlay  inourred  in 
securing  the  gross  product."'"  Niland  v. 
Hiland,  i54  tTs.  514,  517,  143  I.W.  170, 

Ann.  Oas.  191GE  1137." 
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Bouvier's  Law  Dictionary,  (R&wle's  Third  Revision), 
page  1527,  * ires  the  following  definition  of "income"! 

wlnoo:iie.  The  gain  which  prooeeds  from 
property,  labor,  or  business.  It  is  ap- 
plied particularly  to  individuals.  The 
income  of  the  state  or  government  is 
usually  called  revenue.  The  word  is 
sometime a considered  synonymous  with 
'profits,'  the  gain  as  between  receipts 
and  payments;  People  v.  Board  of  Super- 
visors, 4 Hill  (N.  Y.)  23;  'rent,  z-nc 
•<rof its, ' 'income. 1 anti  'net  income' 
of  the  estate  are  e^uTvaj.^ni  .^ree  s^ngi 
Andrews  v.  Boyd,  5 Greenl.  (Me.)  303; 
it  may  mean  'money'  or  the  expectation 
ofreoeiving  money;  U.  9.  v.  3ohillinger, 

14  Blateh.  71,  Fed.  Oas.  No.  16,328: 

Gray  v.  Darlington,  15  Wall.  (*.  9.) 

63,  31  L.  Sd.  45;  and  a note  is  ground 
for  expecting  income,  and  in  the  sense 
of  a statute  taxing  incomes  the  amount 
thereof  is  to  be  returned  when  paid; 

Portland  Oo.  v.  U.  9.  15  Nall.  (U.  9.) 

1,  31  L.  Id.  113.  See  9imo8on  v.  Moore, 

30  Barb.  (21.  Y.)  637.  In  the  ordinary 
commercial  sense  * lncoi Se*  especially 
when  oonneoteo  wiTn  the  or  o'  1 rent . ' may 
eon  clear  or  net  Incotae/Vi* vr"1 


In  view  of  the  above,  it  is  the  opinion  of  this  de- 
partment that  the  expenses  incidental  to  a county  owning  pro- 
perty purchased  under  a mortgage  or  deed  of  t£ust  given  to  se- 
cure a loan  of  school  moneys  should  be  paid  out  of  the  income 
derived  from  said  property.  After  deducting  said  expenses,  the 
balance  or  net  income,  if  any,  should  be  aoprorpiated  by  the 
county  court  for  the  purpose  of  establishing  free  public 
schools. 


Yours  very  truly, 


APPROVED: 


JOHN  W.  HOFFMAN,  Jr. 
(Acting)  Attorney-General. 


J.  I.  TAYLOR 

Assistant  Attorney-General. 


JIT/ a fj 


dCHO.oLS:  ) 

) 

TAXATION:  ) 


Distributable  property  of  railroads  and  similar 
utilities  is  ascertained  by  the  average  rate 
levied  for  taxation. 


it 

: ovember  23,  1335* 


hon.  J.  R.  Oliver 
Clerk  of  the  County  Court 
Dunklin  County 
Aermett,  Missouri 


ear  Sir* 


Phis  is  to  acknowledge  your  letter  as  follows: 

"'.Vill  you  kindly  advise  me  in  the 

following  matter? 

\ 

"l’he  average  school  t x rates  as 
determined  in  accordance  with 
erection  10,029-1929  Statutes  for 
This  „ounty  is  1.15  per  * 100.00 
valuation. 

"Two  Railroads  whose  lines  extend 
into  this  county  had  representatives 
examine  tax  estimates  of  schools  in 
the  County  submitted  to  this  office, 
who  reported  that  the  avorage  tax 
rate  necessary  to  operate  the  schools 
is  only  .81  per  100.00  valuation, 
distributed  auion^  the  several  funds 
as  follows: 

" Teacher* s and  incidentals  .51 


building  f nd  .04 

.inkin  fund  .15 

interest  fund  .11 

Total  7ST 


"The  County  Court,  by  its  order  has 
fixed  the  rate  for  school  purposes  to 
be  extended  against  railways,  railroads. 


i on  • 
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utl  ities,  and  telephone  ard  tele  ,ra*?h 
companies  at  the  rates  reported  to  be 
the  amour t needed*  as  determined  by 
the  representative a of  the  said  rail- 
roads. 

"The  discrepancy  that  will  appear 
between  the  tax  rate  charged  against 
real  estate  and  personal  property, 
and  the  distributable  property  of 
railroads,  utilities  etc.  seems  to  me 
to  be  discriminatory  and  contrary  to 
the  act  above  referred  to." 


distributable  property  of  railroads  and  other 
similar  public  utilities  is  assessed  by  the  Missouri  State 
Tax  Com:  i ps ion  by  virtue  of  lection  9854,  paragraph  6, 
h.  S.  Mo.  1929. 

Section  1002  ',  R.  8»  Ko.  1929,  provides  how  taxes 
for  school  purposes  are  levied  on  distributable  property 
of  railroads.  It  is  controlling  and  specific  and  must  be 
complied  with  b„  the  county  courts.  The  distributable 
property  of  railroads  is  assessed  by  the  Tax  Commission 
and  certified  back  to  the  counties  and  the  amount  ao  certi- 
fied is  prorated  to  each  district  regardless  of  whether 
the  railroads*  physical  property  touches  the  district. 

e quote  fcection  10029,  supra,  in  part  as  follows: 

’dor  the  purpose  of  levying  school 
taxe,  and  taxes  for  the  erection  of 
public  buildings,  and  for  other 
purposes,  in  the  several  counties  of 
this  state,  on  the  roadbed,  rolling 
stock  and  movable  property  of  railroads 
In  this  state,  t^e  several  county  courts 
shall  ascerta:  n fro.::  the~retyrns  in  the"" 
o'fTlce  of  the  county  clerk  the  a era  o 
raTe~  ofTaxatlon  levied  for  school  ~ 

-urfoseaT  ,nd  also  the  avera  ,o  rate 
oTtanuon  levied  for  the  erection  of 
public  buildings,  and  for  other  purpos  s, 
each  separately,  by  the  several  local 
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school  boards  or  authorities  of  the 
several  school  dia  ricts  tv'ro  ghout 
the  county.  8ueh  average  rate  for 
school  purpos  s shall  be  ascertained 
by  ridding  together  the  local  rates 
of  the  several  school  districts  in 
the  county,  and  by  dividing  the  sum 
thus  obtained  by  the  whole  number  of 
districts  levying  a tax  for  school 
purposes,  and  shall  cause  to  be 
charged  to  said  railroad  companies 
tax'  s for  school  purposes  at  said 
average  rate  on  the  proportionate 
value  of  said  railroad  property  so 
certified  to  the  county  court  by  the 
state  auditor,  under  the  provisions 
of  this  article,  and  the  said  clerk 
shill  apportion  the  said  taxes  for 
school  purposes,  so  levied  and  collect- 
ed, among  all  the  school  districts  in 
his  county,  in  proportion  to  the 
enumeration  returns  of  said  districts, 
ouch  average  rate  levied  for  the 
erection  of  public  buildings,  and  for 
other  purposes,  shall  be  ascertained, 
each  separately,  by  adding  together 
the  local  rates  of  the  several  districts 
in  the  county  levying  a tax  for  the 
erection  of  public  buildings,  or  for 
other  purposes,  and  by  dividing  the 
sum  thus  obtained  in  each  case  y the 
whole  number  of  districts  in  such 
county;  and  the  clerk  shall  cause  to 
be  charged  to  said  railroad  companies 
taxes  for  the  erection  of  public  build- 
ings or  for  other  purposes,  at  said 
average  rate  on  the  proportionate  value 
of  said  railroad  property  so  certified 
to  the  county  court  by  the  state  auditor, 
under  the  provisions  of  this  article, 
and  the  county  court  shall  apportion  the 
said  taxes  for  the  erection  of  public 
buildings,  or  for  other  purposes  so 
levied  and  collected,  among  the  several 
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school  districts  levying  such  taxes, 
in  proportion  to  the  amount  of  such 
taxes  so  levied  in  each  of  said 
districts:  ****•***#.♦*■ 


Your  letter  states,  "The  avera  e school  tax  rates 
a 8 determined  in  accordance  with  oection  16,623-1329 
tatutes  for  This  County  is  $1.16  per  100,00  valuation." 
However,  the  county  court  took  estimates  as  compiled  by 
representatives  of  two  railroads,  snowing  "that  the  average 
tax  rate  necessary  to  operate  the  sc  ools  is  only  $ .81 
per  100.00  valuation"  and  made  an  order  that  £ ,81  was  all 
that  should  be  extended  in  each  school  district  for  school 
tax  urposes.  In  othsr  words,  if  we  understand  the  facts, 
the  average  school  tax  levied  is  jl.15,  while  the  county 
court  provided  in  its  order  that  only  .81  was  necessary 
to  operate  the  schools. 

ihe  duty  upon  the  county  court  is  to  take  the 
uyerago  of  the  tax  s levied  in  all  school  districts  and  not 
the  average  of  what  might  Y>e  necessary  to  operate  the  sohool 
And  if  the  county  court  by  its"  order  arrived  at  the  figure 
of  $ .81  by  a method  of  calculating  what  was  necessary  to 
operate  the  schools,  said  order  was  without  author! t j of  law 
and  contrary  t.;  and  violative  of  oection  10029,  supra,  in 
our  opinion. 

The  only  thing  the  county  court  has  to  do  relative 
to  fixin^  the  rate  of  taxation  for  school  purposes  against 
distributable  property  of  railroads  and  public  utilities  is 
to  take  the  rates  levied  in  each  district  and  add  them 
together  and  strike  an  avera  e.  There  is  a vast  difference 
between  what  rates  are  levied  in  each  district  and  what 
rates  nay  be  necessary  to  operate  the  school.  The  statute 
says  "the  several  county  courts  shall  ascertain  froa  the 
returns  in  the  office  of  the  co*mty  clerk  the  average  rate 
of  taxation  levied  for  school  ourposes." 
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In  concluding  this  opinion  we  do  not  wish  you 
to  be  under  the  impression  that  we  are-HttKer  ap  roving 
the  average  school  tax  rates  in  Dunklin  Count;,  of  21,15 
per  100,00  valuation.  .e  merely  take  your  figure  of 
■ 1,15  per  { 100,00  valuation  as  the  average  rate  and  trust 
that  same  was  arrived  at  in  c nformity  with  the  Constitution 
Ae  call  attention  to  said  fact  in  view  of  the  case  of 
State  ex  rel.  Kersey,  Collector  v.  eatem  Union  Telegraph 
Co.,  265  3,  tf,  419,  1,  c.  420,  wherein  the  court  said: 

"The  school  tax  rate  was  fixed  by 
the  county  court  at  146  cents  per 
flOO  of  valuation  shown  on  the  rail- 
road tax  book,  in  attempted  compli- 
ance with  section  13051,  R,  3,  1919, 

Among  the  55  sc  ool  districts  which 
filed  certificates  with  the  county 
clerk,  there  appear  several  levies 
which  are  Indisputably  in  excess  of 
the  largest  rates  permitted  by  the 
Constitution.  or  instance,  in 
district  Vo.  5 the  record  shows 
there  had  been  an  attempt  to  vote  a 
tax  of  120  cents  per  $100  valuation 
for  ordinary  school  purposes.  The 
board  attempted  to  levy  the  full 
amount  of  this,  as  well  as  a much 
lar0er  rate  for  building  fund,  sink- 
ing fund,  and  payment  of  accrued 
interest.  Counsel  contends  the  rate 
first  mentioned  was  20  cents  too 
high,  and  in  this  he  is  corre  t, 
larrin&ton  v.  Hopbine,  288  Wo.  1, 

231  5,  W«  263.  The  record  shows  like 
excers  levies  in  several  other 
districts.  It  is  contended  there 
are  still  other  districts  in  the 
same  condition,  but  the  summaries 
are  not  full  enough  to  show  the 
amounts  of  the  exoesses  in  these  in 
such  way  that  the  lawful  rate  can 
be  separated  from  the  unlawful. 

ven  if  it  be  held  that  the  circuit 
court  could  reduce  the  levy  so  as 
to  exclude  oarts  of  rates  in  excess 
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of  constitutional  Halts  (5tate  ex 
rel.  v#  Railroad#  149  Mo#  loc . clt# 
644#  646#  61  S.  ff#  479 j#  yet  this 
court  oannot  substitute  a new  average 
rate  because  the  record  does  not 
give  all  the  necessary  Information# 
enough  appears  to  show  the  average 
rate  used  is  excessive  because  levies 
exceeding  constitutional  limitations 
went  int  it#  fhere  Is  a reasdy 
provided  by  the  statute#  but  it  is  not 
available  in  this  suit  to  sustain  the 
present  levy#  l'hr  Judgment  as  to 
school  taxes  cannot  be  upheld#” 


.eo  also)  iiarrlngton  v#  Uopkins  et  al.#  251  S#  ft# 

263. 

In  i.tate  ex  rel#  bchool  Hstrict  v.  adalll#  52  s#  v-# 
(2d)  476#  the  Supreme  Court  of  liesouri#  na  e 479#  said  the 
foil  owing  i 

"There  is  no  conflict#  however, 
between  the  general  language  and  the 
specific  provision#  iTivate  property 
lying  in  dif  erent  school  districts 
is  rarely  taxed  for  school  purnoses 
at  the  same  rate#  The  property  of  A 
situated  in  school  dlstrlot  Mo#  1 
may  oe  tax  d at  the  rate  of  £1 #15  on 
the  4 100  valuta tionj  that  of  b in 
tehool  distriot  ho.  2 at  only  40 
cents,  in  ordsr  to  determine  the 
extent  to  vich  the  property  in  all 
sohool  districts  in  a county#  con- 
sidered en  masse#  is  tax  d for 
sohool  purposes#  the  average  of  the 
rates  which  obtain  in  the  several 
school  oi strict s must  be  accepted  as 
the  gauge#  and  no  the  aggregate  value 
of  the  property  of  a street  railroad 
company#  apportioned  to  a county  to 
be  tax  d for  t o benefit  of  all  the 
school  districts  in  the  county#  when 
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taxed  for  school  purposes  at  the 
average  rate,  is  subjected  to 
taxation  for  tnose  purposes  to  the 
sanae  extent  as  the  property  of 
private  persons •" 


Vours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney -General 


APPROVED  f 


JoH’:  IV.  HO- F MAN,  Jr,, 
(Acting)  Attor  ey -General. 
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Death  of  oonteetee  In  eleotion  contest  abates  the  action}  if  'vaoanoy 
In  offioe  exists , the  governor  must  issue  writ  of  eleotior.  to  fill 
suoh  -vaoanoy. 


Jamary  lti,  193i>* 


Honorable  Ouy  b*  Airk, 
ovomor  of  Missouri  , 
Jofferson  City, 
lssoori. 

Dear  Oovomor  Pnrki 


Honorable  Lawrenoo  Press  lay,  monb 
informs  this  department  that  you  dosire  an  opinion  based  substantially  on 
the  following  facts i 


"At  the  fcovenbur  sloe  lion,  iiovemher  6,  1934,  J.  J.  Last  r- 
day  was  declared  elooted  to  tlie  offioe  of  op  resen  tat  lve  frcm  Crawford 
County,  and  oertlfioate  of  eleotion  was  duly  issued  to  him.  His  opponent, 
Hr*  John  H*  Hartyn,  senrod  notloe  of  a contest*  prooeedin  s were  regularly 
Instituted  and  tho  contest  is  no./  pend  in.  . cn  January  7,  1935*  Hr.  1 aster- 
day  died.  Joes  the  death  of  Hr*  liasterday  abate  the  action^  la  it  neces- 
sary to  hold  a special  election" 


1* 

Me  shall  first  consider  the  fuostian  of  tho  offset  of 
Hr*  Easterday's  death  In  so  far  as  the  eleotion  oonteet  is  oonoomod. 

Statutes  relating  to  contested  eleotiovui,  berinnin;  with 
oeo*  10339  R*  3*  Ho*  19 29*  to  tee*  103&2  H*  8*  Hisoourl,  1929*  inol  sive, 
do  not  contain  any  provision  for  tho  revival  of  the  oontest  In  tho  event  of 
the  death  of  tho  oontostor  or  oontostoei  now  euro  we  able  to  find  any  gsnoral 
section  in  the  statutes  relating  to  a' a tenant  and  revival  vhlah  would  apply 
to  the  death  of  a oontostee  in  an  eleotion  oontest. 

fhe  ,-anoral  sections  relating  to  abatenent  and  revival  of 
aotians  is  Root ion  091,  R.  3*  o*  1929s  *h±ah  is  as  follows* 

"lio  action  shnll  abate  by  tho  death,  asurriage  or 
other  disability  of  a party,  if  the  aause  of  action 
survive  or  continue.  In  oase  of  the  death,  narriarw 
or  other  disability  of  a party,  the  court,  an  or  be- 
fore tho  third  term  after  tie  *u  • -nation  of  suoh 
death,  iwurriago  or  disability,  way,  an  motion,  order 
the  action  to  be  oontinuod  by  or  af^lrst  the  represen- 
tative or  aucoessor  of  such  party  in  interest,  rihsn 
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the  cause  of  eel  ion  does  not  »<nriWy  the  action 
Shall  aha  to  only  aa  to  the  deceased  pa  rtlos  y and 
•ittill  continue  as  to  the  survivors,  IT  any,  witi>- 
out  a rwiml  thereof .* 

the  tenoral  principle  of  law  relating  to  the  a atenont  of 
actions  by  death  Is  found  in  1 C • «J • , p.  153* 

•it  «ma  law,  every  wl  or  pcrooml  action  abated 
on  the  (loath  of  either  the  aola  plaintiff  or  tho  solo 
defendant  'xjfor©  vordlot  and  judgwnt,  and  tills  Is  still 
tiic  law  exoopt  In  so  for  as  tho  ocomivks  rule  has  bom 
nodi. fled  by  statute.  ^nd  tho  death  of  a party  had  tha 
sen*  effect,  with  certain  exceptions,  alio  no  there  awn* 
several  plaintiffs  or  defendants.” 

Bwif  •sd.*rpvn33l44tho  following  is  supported  by  oassaof 
CJontt  as.  3rom,  •*;ioh  will  be  (pasted  by  law,  and  y tie  decisions  of  any 
other  states* 


"unices  otherwise  prowidod  by  statute,  a ocuteetod 
election  ease  abates  on  the  death  of  the  oontoetoe, 
and  In  sown  juried  lot  ions  it  abates  upon  tho  death 
of  the  contestant.  Jut  in  others  It  is  not  abated 
by  tho  death  of  tho  contestant,  and  there  an  eleoticn 
for  governor  and  lieutenant  governor  is  contested  end 
tho  contestant  for  tho  office  of  governor  dice  pond- 
ing tho  oontost,  tho  oor.teet  for  the  office  of  lieu- 
tenant  governor  nay  continue  tie  governorship  oon  est 
for  his  own  benefit,  as  the  lieutensat  governor,  upon 
tho  death  of  the  governor,  suoooade  to  that  offioe." 

A leading  decision,  on  very  nnch  In  point.  Is  tho  oase 
of  Tsctt  v.  Trom,  244  o.,  271,  l.o.  301,  herein  the  court  said* 

”Leea  the  adaittod  death  of  Juigw  Jantt  abate  this  ac- 
tion < «e  think  so.  t<e  have  no  statute  in  Missouri 

providing  for  the  survival  of  such  an  notion.  Xhe  very 
nature  of  the  offioe  oonteeted  aakoe  the  action  purely 
personal.  d ho  duties  of  such  an  offioe  are  such  that 

ttiey  rust  bo  psrforstod  by  tho  holder  thereof  and  eon  not 
be  delegated  to  another.  Zn  other  words,  the  dutios 
aet  bo  personally  perfomod  and  aro  nnndele  gable, 
fooee  tiling's  Inprese  the  suit  as  being  one  purely  per- 
sonal in  cfamator.  So  one  has  any  Interest  in  the  of- 
fice ossoopt  the  contending  parties,  salary  is  a wre  in- 
cident to  the  office.  (State  os  ml.  : vans  v.  ordoo, 

24$  iJo.  12)  /aid  salary  la  not  in  a legal  sense  involved 
in  this  ease.  alary  flight  follow  as  a result  of  the 
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oaHi  and  purely  as  an  incident  to  the  office*  but 
not  by  foroe  ox*  the  judf^nt  itself  to  ba  rendered 
in  this  ones*  Bat  Jud&aent  la  fully  bounded  by 
the  terra  of  our  statute*  (tteo*  $92i>0  R*  o*  1909*) 

And  it  should  also  be  renorabored  that  in  tlie  (kilted 
States  the  r ight  to  hold  office  la  not  a property 
rl’ht  in  tho  me  sense  aa  personal  or  real  property* 

It  la  in  no  ennoe  an  inoorporaal  horedltamnt*  aa  in 
sono  Tfcglish  of floes*  (Hiroop  on  Publie  Officers, 
ehap*  2,  son.  16  at  sea*) 

"la  this  eouei  try  the  ri.dit  to  holi  off  loo  la  purely 
statutory*  and  inlets  forbidden  by  constitutional 
edict*  oan  ba  giten  and  taker  by  the  legislative  will* 
Heine  purely  statutory  the  nodes  and  namer  of  aoquir- 
in||  it  are  likewise  purely  otatirtory,  and  it  la  to  the 
statutes  that,  we  oust  no  to  determine  a ease  of  this 
om  motor*  Hcrnver*  the  c onion  law  a a to  a^a tenant 
nay  shed  light*  ihe  c croon  lew  rule  is  thus  tersely 
stated  in  1 Cyo**  p*  47 1 *At  oonnon  law  a suit  abated 
by  tho  death  of  a party  bo  fora  trial  or  verdict*  If 
the  oauee  of  aetlon  naa  one  that  did  not  survive*  death 
put  a final  and  to  tho  suit*  If  Dm  pause  ms  one  that 
survived  or  oould  survive*  plaintiff  or  his  personal 
representative  was  obliged  to  brln,  a now  notion  against 
defendant  or  his  personal  representative*' 

"Diis  strict  oomon  law  rulo  has  been  nxllfled  by  stat- 
utes in  the  States  generally*  and  provisions  have  boon 
mde  for  the  revival  of  tho  ponding  notion  in  the  bud 
of  tho  parties  having  the  right*  by  survivor*  to  fur- 
ther prosecute  the  oaee*  Shoes  statutes  obviate  the 
nooosolty  of  bringing  a now  suit  by  those  to  whoa  the 
notion  survived,  Then  wo  ham  statutes  whlah  mice 
certain  notions  survive,  *iioh  at  the  ootaaon  law  did 
not  survive  the  death  of  tho  party*  hut  as  stated  wo 
ham  no  statute  In  this  State  providing  for  the  survival 
of  an  notion  liks  the  ons  at  bar*  Nor  is  it  an  notion 
*iioh  at  noonen  law  surviwsd* 

"Lot  us  tost  this  aase  by  the  general  rule*  In  1 i ye, 
p**  49*  it  ie  aaidi  'Aa  a general  test  an  executor  or 
administrator  on  not  none  in  and  prosecute  a suit  un- 
less ha  «u  In  a condition  to  oomanoe  a like  suit  if 
it  had  not  been  begun  by  hla  testator  or  Intestate*  At 
eonrven  law*  as  a -enernl  rule*  the  qualities  of  salro- 
abillty  and  survival  are  tests  oaoh  of  the  other  and 
are  convertible  term*'  Applying  these  tests  to  tits 
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oMt  at  kr  it  la  clear  that  1%  mast,  a att*  ad 
Judge  antt  died  ton  days  aft or  tho  • loo 'lan  in  1/10 
■nd  without  bringing  this  notion-  me  tho.  c any  one 
de  oould  have  brought  it  for  hiitf  ilia  anamr  mat  Da 
in  the  motive*  If  not  tharo  ia  no  oao  da  can  be 
substituted  for  hia  hoar  for  the  farther  prosecution  of 
the  am*  And  If  we  apply  tho  oemne  law  teat  of  u> 
aiigoahllity  no  cacao  cut  at  the  ear  • point*  there  are 
aoaw  caeca  that  the  very  nature  of  tho  caeo  naleoa  death 
tho  and  of  tho  case  and  thia  ia  one  of  ti-.cn-  or  in* 
etanoe  In  a divorce  proceeding-  death  of  ncoaaalty  de- 
tcpdiac  the  case-  In  auoh  aaee  ae  to  the  mrltal  re- 
lation death  aceonpllahoe  Jtat  chat  the  party  oo~^it- 
1*0*  a dissolution  of  the  tarrla|a  relation*  80  In  the 
oaae  at  bar-  Here  the  oontaetant  ao  ,^it  the  right  to 
ewarolae  tho  righto  and  privileges  of  a Judge  of  thia 
court-  Juch  could  not  be  eanreleed  for  hln  by  another- 
ao  that  death  of  ncoaaalty  put  an  and  to  hia  onbitlone 
in  thia  direction*  the  case  nltfit  he  llhmort  to  a don 
roes-  *10  in  life  auaa  for  tho  adraaeur  nant  of  her  ee- 
tate*  If  auoh  dowrees  die-  tho  further  pro  ac  cut  ion  of 
auoh  suit  era H be  useless • because  with  her  death  ma 
t o death  or  fallln  - in  of  hnr  estate-  So  here  the  grin 
reaper  has  deetroed  the  power  of  oontaetant  to  occupy 
the  office-  and  to  enjoy  tho  privileges-  powers-  duties 
and  eoolunonte  thereof-  foie  to  up  nind  is  the  reason 
of  the  situation-  rsut  qoln r,  to  our  statutes  as  have  a 
further  an  conclusive  reason-  As  above  indicated  we 
lave  a statute  Wiioh  prosanibee  the  Jud&nmt  to  be  render- 
ed in  such  a aaaa-  teat  Ian  599$-  Movie  sd  statutes  llAP- 


• In  evury  oaae  of  a pend  in  contested  election-  tie  par* 
con  holding  the  certificate  of  eleo  ion  say  give  bend- 
fualiiy  and  take  the  o flee  at  tho  tine  specif  led  by  law- 
and  ewe  roles  the  duties  thereof  until  tho  couteat  s?all 
be  decided!  and  if  the  contest  ia  decided  against  nin- 
the  court  or  other  tribunal  dec  id  in  tho  cane  aha  11  mka 
an  order  for  hia  to  give  up  tho  offlea  to  the  euooooaful 
party  In  tho  oanteet-  and  deliver  to  hist  all  books-  rec- 
ords- papers-  property  and  e.Veota  pertain ing  to  the  of- 
fice- and  my  enforce  auoh  order  ky  attachment  or  other 
proper  legal  proowe-' 

"Sueh  la  the  only  Jalgmt  provided  for  by  the  law  in 
oaace  of  cot. teat-  It  ie  net  llho  a Judpwnt  in  a %<x> 

warranto  proceed  in  ;-  It  is  a Jui  not  peculiar  to 

oontneto  cocoa  - and  for  tho  very  wed  naaeon  that  ouch 
oases  ar  in  an  independent  elaee  unto  thenaelvca- 
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iieath  as  fully  precludes  tho  an  taring  of  the  Jud^nent 
provided  for  In  thle  statute  as  it  prooludoe  the  ade 
measuronont  of  tho  widow* ■ dower  estate  after  her  death# 

The  statutory  order  we  make,  is  that  contents#  surren- 
der the  office  to  contestant * and  deliver  to  contestant 
all  tho  paraphernalia  of  tho  off  loo#  Tenth  of  the  aon- 

testvnt  ftirblds  such  an  order  or  Jud^.ient , and  as  the 
action  Is  one  purely  rbatritory  and  as  there  Is  ao  sta- 
tuhnty  provision  for  a different  jurl^nsnt*  tho  oaee  ox 
noocoaltate  abates# 

*'Ao  vicr»s  no  have  c ip res sod  find  f ill  s :pport  In  the 
case  of  Hargett  v*  itunrish,  124  A. la#  *>15#  that  case 

Uai\TOtt  oorrtoc tr  \ the  election  o iferrlsh  m!  ms  uneuo- 
oosaihil  below.  He  appealed  and  pending  the  appeal  fbi r- 
rinh  died  and  the  Governor  appointed  cr.o  Hall  to  saooood 
ftirtloh  as  sheriff#  Wot  ion  twm»  wale  t©  revive  the  case 
as  a jainrt  liell,  the  c ©censor  of  ihrrleh#  In  tlat  itate 
there  was  a statute  providLi.  that  the  death  of  contestant 
should  not  ahnte  the  suit#  but  tJvo  stnt  rte  me  silent  ns 
to  tho  dsatii  of  tho  uontoatoe#  Discuss  trig  the  case* 

MeC-i-LUh*  J.,  sails 

" *iho  procoodiaj  bein^  purely  statutory,  no  pretense 
that  there  could  be  such  revivor  or  substitution  et 
opr  ”X'n  law  be  in;  r»Jo,  the  order  so'ight  ’wist  find  stat- 
utory' authorisation*  or  it  enroot  be  :~mnbed.  Zhe 
statute  providing  for  the  contest  itself  provides  that  a 
contest  does  not  a' at©  '-y  the  death  of  the  contestant* 
but  oontnlns  no  provlcion  In  respect  of  the  doath  of  the 
cmtocteo.,w 

In  Tierr  of  the  above  decisions,  that  the  proceedings  of  con- 
tests*.: efectlons  are  purely  statutory  and  tint  the  statutes  In  no  WI30  provide 
that  the  ouvlest  does  not  abate  by  the  death  of  either  of  tho  parties*  nor  for 
a icvi-vul*  wo  arc  of  tho  opinion  tint  the  oor.toct  now  Is  a bn  tod  due  to  the 
dtatt»  of  Mr.  Dos  tarda;*# 

11. 

*e  alall  oorsldsr  the  e 'feot  of  the  a’-atroraat  of  the  action 
In  the  Jeath  of  Mr.  aaterday  from  ’ he  standpoint  of  whether  or  not  it  oreates 
a mofl.ru?y  la  tho  office  of  'J.epresertatlv>*  of  Cmwfbrrt  density. 

Section  11233  K.  bo.  1,720,  relatir><*  to  waoaneies  In  the 
Dener~l  <>osa ..bly,  rr>  ’s  as  fellow. 

"If  azy  rmsshnr  eleotod  to  olthrr  house  of  the  general 
aseoribly  shall  reolgji  In  the  recess  therocf  * he  sliall  ad- 
dress and  transmit  his  roe  lcrmtian.  In  writing*  to  the 
governor*  and  vhen  any  8’ioh  Tsrtber  shall  resitpi  during 


tunu  Guy  8,  sark. 
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any  aeasicn,  ho  ati&ll  ad J res*  hla  resignation,  in 
writin  , to  the  proa Id in  officer  of  the  house  of 
whiah  ho  la  a natdbor,  ahioh  shall  bo  on  to  rod  on 
the  hournal,  in  ahioh  (Mia , and  In  oil  eaaoa  of 
vuoaneies  happenin',  or  being  declared,  during  any 
session  of  the  general  aaaanhly,  by  death,  expul*- 
alon  or  othonrise,  tho  presiding  offioar  of  tha 
l.ouse  in  ahioh  auoh  vaou  ay  shall  iiappan  shall 
ijoaad lately  noti  y ti*>  governor  thereof," 


Ns  as  ruse  that  Nr,  xisterday  received  his  oerltlfioate  of  oleo- 
tion,  but  never  {oalitied  or  took  hla  saat  in  the  present  session  of  the 
Legislature,  be  believe  the  phn.se*  "and  in  all  oasee  of  vaaanolss  happening" 
or  "being  declared,  during  any  sea  cion  of  tho  . oneral  a isr.bly  , hy  death,  rocpul* 
a ion  or  otherariao"  are  of  sufficient  scope  to  bring  the  oondl  ion  in  the  instant 
ease  within  the  purview  of  tlie  statute, 

vrtiolc  4,  -eo  ion  14,  is  as  follows* 

"..Tit  of  aleotlen  to  fill  suoh  moutoiM  as  nay  oo* 
our  In  either  ho  st  of  the  general  assembly  si*  11 
be  lssv<od  by  the  governor," 

ieotlon  11234  E«  S,  do,  lj2}t  is  as  follows 1 

Vhsnevar  the  governor  shall  receive  any  resignation 
or  actio*  of  vaoveay,  or  ahen  he  stall  be  satisfied 
of  the  death  of  any  .asnber  of  either  house,  during 
tho  recess , he  shall,  without  daaly,  issue  a writ 
of  election  to  supply  Suoh  vacancy," 


OGKLMld, 

Trvn  tho  fo  redoing  swob  ions  wa  are  of  the  opinion  that  a vacancy 
ovist*  in  the  office  of  oproecTtative  of  Cranford  doivtty,  and  that  the  vacancy 
can  be  filled  In  accordance  with  the  terns  of  -notion  11234,  s»^m. 


uh/Lo 


1 ospootf-lly  a vi  Ttittod, 


A?.*RCVED| 


OLL.IT J!  1 it,  HOLS 

Assistant  vttomey-Oenefal 


or.o;*ul 


A*‘e  Police  Officers  entitled  to  reward  for  the  capture 
of  c riminals. 


onorable  J«y  a*  Park 
ovcmor 

Jefforaon  City*  .to* 


—ear  Sir* 


This  department  la  la  reoelpt  of  your  request  for 
an  opinion  relative  to  the  plication  of  oertain  police  of* 
floors  of  the  oity  of  St*  Louis  for  the  reward  of  . 200  for 
the  arrest  and  eanvlotion  of  the  person  or  persona  guilty 

of  rrurdaring  Jo'n  • Vhlttod  and  <hrin  C*  Shone* 

It  appears  free  the  papers  attached  to  your  request 
that  Lieutenant  Ira  L*  -ooper  and  detectives  Chau* lee  t.*  John- 
son, > rank  rook  aid  Arlanda  yan  of  the  ^epartaant  of  i'olioe 
oi  the  oity  of  St*  Louie*  apprehended  one  illiaa  oland  far 
the  aurder  of  John  <•  .hit ted  and  dvin  C*  ^hane*  and  that 
i.oland  was  subsequently  tried  and  convicted  of  this  or  law  and 
was  later  hanged  on  April  12*  193ft  in  conformity  with  the 
sentence  of  the  court* 

The  precise  question  involved  la  whether  these 
polios  offleera  are  entitled  to  the  reword  of  4200  offered 
by  you  as  Governor  of  the  State  of  Missouri * 

In  the  early  oaee  of  Xiok  v*  forry*  23  do*  72*  Judge 
seott  in  holding  that  an  agreement  to  r award  a public  ol  l ieer* 
a policeman*  for  doing  that  which  is  his  duty  by  law  to  do* 
la  void  against  public  policy*  said* 

"Jndar  the  circumstances,  the  officer 
has  no  right  to  insist  that  he  acted 
aa  an  individual  in  his  private  capac- 
ity. the  ease  falls  within  the  mis- 
chief of  the  rule  of  the  cost  on  law 
which  prohibits  an  offiosr  from  tak- 
ing a reward  as  an  inducement  to  do 


Hon*  vAjy  d*  rark 
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his  duty*  He  received  a stated  salary 
for  his  sorvioes*  .he  servloes  rend- 
ered ears  within  the  duties  of  his  of- 
fice* All  his  energies  had  boon  de- 
voted to  the  service  of  the  oily*  Under 
such  oiromstsnoos*  to  permit  an  of- 
ficer to  stipulate  far  extra  ccnpensa- 
tion  for  services  to  A ioh  the  public 
was  entitled*  would  lead  to  great  cor- 
ruption and  oppression  in  of  floe.  It 
wo  Id  follow  that  whenever  a crime  was 
ccarltted*  instead  of  sp-edy  efforts 
for  the  arrest  of  the  offender*  there 
would  be  a holding  back*  in  the  hope 
that  there  would  be  a rower  j given 
far  hit  apprehension*  If  once  a habit 
of  taking  a reward  is  introduoed* 
nothing  si  11  be  done  unless  t he  ser- 
vice is  previously  purchased  by  extra 
pay*  *he  other  judges  concurring, 
the  judgment  « 11  be  reversed*" 

A recent  oaae  on  tills  subject  has  bean  decided  by 
the  at*  Louis  uourt  of  Appeals  in  ths  o&ao  of  exmett  v* 
dark*  61  S*  19*  2d  241*  decided  June  20*  193 3*  In  that  caee 
the  sheriff  of  Jnooln  County  and  two  deputy  sheriffs  sought 
to  collect  a reward  in  the  sun  of  iwo  thousand  Dollars  for 
uhe  arrest  end  delivery  of  two  men  wanted  for  kidnapping* 
Judge  uane  in  holding  that  officers  may  not  receive  e reward 
for  services  required  of  then  ea  a part  of  their  official 
duties,  soldi 

■’  'owever,  theaa  claimants  ( roshang* 
sheriff*  ueimett  end  c^ragor,  deputy 
sheriffs >*  being  public  officials, 
it  is  against  public  policy  to  allow 
them  to  reoelvs  a reward  for  the  per- 
formance of  their  sworn  offloial  duty 
end  for  whioh  they  received  fixed  fees 
end  salaries,  and  we  must  rule  that 
the  delivery  to  the  polios  of fioera 
of  the  oity  of  £>t*  Louis  was  not  suoh 
an  aot  or  extraordinary  service  alike 


an.  uuy  d.  • urk 
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beyand  and  outside  tha  li.it 3 of  their 
ofiioial  duty  which  would  entitle  then 
to  dais  the  reword,  eeeeeeeee 

The  principle  that  at  c Orman  law  it 

ms  against  public  policy  for  a public 
of leer  to  take  any  additional  sun  in 
the  any  of  a reward  for  extra  services 
has  been  dealt  with  in  strong  language 
by  our  courts,  "atoh  ann»  15  end. 
(ft.!*)  49-bOt  ‘That  a publlo  officer* 
whose  fees  are  presoribod  by  law*  nay 
saintaln  an  action  to  recover  an  ad- 
ditional stan  practised  him  by  a party 
for  doing  his  official  duty*  le  a mon- 
strous proposition*  fraught  with  every 
kind  of  mischief.'  " 


CUHCLDSIOB 


In  new  of  the  foregoing  it  is  the  opinion  of  this 
departooent  that  it  is  against  the  publlo  policy  of  the  State 
of  lasouri  for  publlo  officials  to  reoeive  a reward  for  the 
performance  of  their  of ficiel  duties  and  for  whioh  they  re- 
oeive fixed  fees  and  salaries.  For  this  reason  it  is  our 
further  opinion  that  the  applicants  herein  seeking  the  reward* 
being  police  of fleers  of  the  City  of  8t.  louis*  Mis  ourl*  are 
not  entitled  to  receive  said  reward. 


O' 

2? 


1 


espeotfully  submitted* 


J HOFrllAI*  Jk. 

Assistant  Attorney  general 


o".arrm”'x"’ 

ittornoy  General 


NOTARIES  PUBLIC:  One  may  hold  the  office  of  Notary  Public  and 

County  Superintendent  of  Schools. 

(2)  Notary  Public  Is  entitled  to  charge 
statutory  fees  for  services  rendered. 

August  6,  1935* 


i-T . Raymond  Ha  Patterson 
Superintendent  of  Schools 
Stone  County 
Galena,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  your  letter  as  follows: 

"I  would  like  an  opinion  from  your 
department  on  the  following  question: 

May  a county  superintendent  hold  a 
commission  as  a Notary  Public  and 
charge  a reasonable  fee  for  the 
service s V" 


I. 

KAY  A COUNTY  SUPE.R1HT,  NLENT  OF  SCHOOLS 
< COMM l Si  OKEl  AS  A rtofAhY  TuBLlC  ? 


Notaries  Public  are  officers  of  the  state  and  commis- 
sioned by  the  Governor  for  a term  of  four  years.  See  Chapter 
80,  R.  S.  Mo,  1 >29.  Section  11738  of  said  chapter  provides 
in  part  as  follows: 

"The  governor  shall  appoint  and  commis- 
sion in  each  county  and  incorporated 
city  in  this  state,  as  occasion  may 
require,  a notary  public  or  notaries 
public,  who  may  perform  all  the  duties 
of  such  office  in  the  county  for  which 
such  notary  is  appointed  and  in  adjoin- 
ing counties.  * * * " 


Hr.  Raymond  H.  Patterson 
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vujust  6,  1935 


A notary  public  holds  an  office  of  profit.  In  our 
opinion  dated  March  1,  1935*  to  1 Sr.  iVoodson  Cockrill, 
Jefferson  City,  Missouri,  we  held,  "In  view  of  the  above, 
we  are  of  the  opinion  that  a notary  public  holds  an  office 
of  profit  under  this  state." 

Article  12,  Chapter  57,  R.  3*  Mo.  1929,  and  amend- 
-nente,  pertain  to  county  superintendents  of  schools,  and 
Section  9454  of  said  article  and  chapter  provides  in  part 
as  follows: 


"rhere  is  hereby  created  the  office 
of  county  superintendent  of  public 
schools  in  each  and  every  co  nty  in 
the  state;  * * *" 


it  is  thus  seen  that  the  county  superintendent  of 
schools  likewise  holds  an  office  of  profit.  Ahe  question 
arises  as  to  whether  or  not  a person  holding  an  office  of 
profit,  such  as  county  superintendent  of  schools,  may  also 
hold  an  office  of  profit,  that  of  notary  public. 

Nowhere  in  the  statutes  do  we  find  that  a county 
superintendent  of  schools  may  not  also  be  eoralssloned  as 
a notary  public  and  hold  both  offices.  Absent  constitutional 
or  statutory  provision  as  to  determining  the  question  as  to 
the  holding  of  two  offices,  recourse  must  be  had  to  the 
functions  and  duties  of  said  offices  to  ascertain  if  such 
be  inconsistent,  incompatible  or  in  oonflict  with  each  other. 
As  to  the  inconsistency,  incompatibility,  or  conflict,  see 
our  opinion  to  Honorable  John  B.  Owen,  Prosecuting  Attorney 
of  Henry  County.  We  are  of  the  opinion  that  the  offices 
of  county  superintendent  of  schools  and  notary  public  are 
not  ineonsi stent,  incompatible  or  in  conflict  with  each 
other,  and  as  authority  for  said  conclusion  rely  upon  our 
opinion  of  November  3,  1933,  to  Honorable  John  B.  Ow»n,  su;ra. 

The  Constitution  of  Missouri  contains  several  provi- 
sions as  to  one  holding  two  offices  and  while  such  are  not 
decisive  of  the  question  involved,  yet  show  the  intent  of 
the  framer 8 of  our  Constitution  on  the  proposition  of  one 
holding  an  office  and  also  being  appointed  notary  public. 

We  invite  your  attention  to  Article  IX,  Section  18,  of  the 


Mr,  haymond  ii.  Patter' son 
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Constltutlon  of  Missouri,  which  provides  as  follows: 

"In  cities  or  counties  having  more 
than  two  hundred  thousand  inhabi- 
tants, no  person  shall,  at  the  same 
time,  be  a state  officer  and  an 
officer  of  any  county,  city  or  other 
municipality;  and  no  person  shall, 
at  the  Lame  time,  fill  two  municipal 
offices,  either  in  the  same  or  differ- 
ent municipalities;  but  this  section 
shall  not  apply  to  notaries  public. 
Justices  of  the  peace  or  officers  of 
the  militia,11 

Article  IV,  Seotion  12,  of  the  Constitution  of 
Missouri,  also  provides  as  follows: 

"No  Senator  or  Hepresentative  shall, 
during  the  term  for  which  he  shall 
have  been  elected,  be  appointed  to 
any  office  under  this  State,  or  any 
municipality  thereof;  and  no  member 
of  Congress  or  person  holding  any 
lucrative  office  under  the  United 
States,  or  this  State,  or  any  munic- 
ipality thereof  (militia  officers. 

Justices  of  the  peace  and  notaries 
public  excepted),  shall  be  eligible 
to  either  house  of  the  General 
Assembly,  or  remain  a member  thereof, 
after  having  accepted  any  such  office 
or  seat  in  either  house  of  Congress," 


It  is  thus  seen  that  the  framers  of  the  Constitution 
excepted  notaries  public  as  an  office  when  it  placed  a oar 
against  certain  persons  fro~  holding  two  offices. 


Conclusion, 

From  the  foregoing  it  is  our  opinion  that  the  fact 
that  one  holds  the  office  of  county  superintendent  of  schools 
does  not  disqualify  or  bar  said  person  from  being  commissioned 
notary  public. 


Mr.  Raymond  h.  Patterson 
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II. 

CO?11  PET; . AT  JN  OP  NOTARY  PUBLIC. 


In  answer  to  your  question  as  to  whether  or  not  a 
notary  public  can  char^  a fee  for  services  rendered,  we 
invite  your  attention  to  the  fact  that  the  office  of  notary 
public  is  a statutory  one  and  for  performing  certain  duties 
entitled  to  compensation  therefor.  Section  11801,  R.  S. 

Mo.  1929,  enumerates  the  fees  that  notaries  may  charge. 


Conclusion. 


It  is  our  opinion  that  a comissioned  notary  public 
may  charge  the  fees  allowed  by  Section  11801,  supra,  for 
services  rendered  as  notary  public. 


Yours  very  truly. 


James  L.  iornbostel 
Assistant  Attorney-deneral 


APPROVED: 


r.  -Y  Lie  I'.  TTRldii 
Attorney  - general 


JLHlEQ 


SALES  TAX:  Sales  of  milk  and  farm  products  subject  to  tax. 


September  SO,  IttSS* 


Honorable  . • nrker,  t real  dent, 

southeast  ; Iseourl  State  Teaohera  Colle  e, 
Cape  Girardeau,  1 ourl. 


Jeur 


}ar'<er: 


■ie  wish  to  ucicnowledge  your  letter  of  September  11 
wherein  you  state  as  follows: 

"I  shall  very  greatly  appreciate  it  if 
you  will  £ive  me  an  opinion  ac  to 
whetner  or  not  the  farm  which  the  South* 
east  frlesourl  ^tate  Teachers  Collets 
owns  and  operates  is  expected  to  collect 
the  sales  tax  on  the  sale  of  silk  ana 
other  products  of  the  form, 

*1  ahull  appreciate  It  further,  if  you 
will  inform  mo  ac  to  whether  or  not  we 
are  expected  to  collcot  the  sales  tux 
on  admissions  to  athletic  contents." 

i.e  are  enclot-int  herein  copy  of  an  opinion  rendered 
by  this  department  to  Honorable  J,  K,  -avis,  Business  haunter 
of  ^lllloa  Jewell  college,  under  d* te  of  July  25,  wherein  we 
ruled  upon  the  applicability  of  the  sales  tax  as  it  relates 
to  the  activities  of  william  Jewell  College. 

by  the  terms  of  the  new  act,  section  l,  subsection  (b) 
the  ter.  "sale"  or  "seles"  is  defined  as  follows: 

"The  term  *snle*  or  •pales*  Includes 
Installment  and  credit  sales,  end  the 
exchange  of  ^ronertlee  as  well  ae  the 
sale  thereof  for  money,  every  closed 
transaction  constitutin'  o sole,  and 
means  any  transfer,  exchange  or  barter, 


. . -ar 
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conditional  or  otherwise,  In  ^ny  cunner 
or  by  any  s etna  whateoev  rf  f tangible 
personal  property  for  valuable  considera- 
tion r.nd  the  rendori:,.  , furnishing  or 
eelllng  fcr  b v lueblc  consideration  any 
he  substances,  thing*  . d services 
herointfter  designate!  end  defined  as 
taxable  under  the  t er..i  of  this  ct*n 

Under  eubesctlon  (c)  "burlr.eas"  Is  defined  c&  follows: 

"•jucines:  * includee  any  activity  engaged 
inoa*  SMd  to  ba  an  aged 

In  by  hi:. , with  the  object  of  coin,  benefit 
or  advantage,  either  direct  or  lndlroct 
end  the  clactlf ioetion  of  which  business 
is  or  such  character  as  to  be  subject  to 
the  terns  of  this  -ct.  The  Isolated  or 
ocousiocal  cole  of  tangible  personal  pro- 
perty, service,  substance,  or  thine,,  by 
a person  rot  engaged  In  such  business 
doss  not  constitute  c:  j,  la  business, 

within  the  .-e-nln*  of  this  ct." 


Aesunlnc  that  the  sale  of  rtlk  *nd  other  far-:  products 
by  the  3outheent  lseourl  . tate  Teecherc  Col^e^e  a* not 
occasional  seise  so  ae  to  br!n  tve:.  •>/,tt  ,ri  .e  exemption,  we 
arc  of  the  opinion  tht  im:«  c^nstl tuten  t' e doing  of  burl-nees'* 
a d the  "ar le*  of  "tangible  pereo-al  nroperty**  - 1 thin  the  tsonn- 
ing  of  pubrectlons  (b)  «md  (c)  of  ^action  1,  supra,  and  that  the 
gross  receipts,  fron  eueh  srlee  are  subject  to  the  tax* 

Tour  second  Election  Is  fnewerol  by  .uestlon  IV  of  the 
enclosed  opinion,  hlch  holds  that  the  gross  receipts  fron 
athletic  events  are  subject  to  the  sales  tax. 

Yours  very  truly. 


•U  ^101  UAuTiSL  , 

* slr'unt  ttorney  General* 

AplKJVhJ: 


rrrr  . Jr., 

(..ctlng)  i.ttorney  Oeueral* 


TOTCNSTIP  ELECTIONS  - Names  of  candidates  may  be  printed  on  v allot 
or  ballot  left  blank  and  same  written  in,  but  voters  cannot  write 
candidates  name  on  blank  ticket,  separate  from  regular  ticket. 


April  2,  1935. 


Ron.  V.’.S.  Felts, 
Irosecuting  Attorney, 
Greenfield,  Missouri. 


Dear  3ir: 


This  department  is  in  receipt  of  your  letter  of 
March  18  wherein  you  recuest  an  opinion  on  the  following  rues 
tion: 


" ill  you  please  inform  me 
whether  or  not  a person  can 
be  elected  to  a towns!  ip  office 
in  a township  where  the  county 
is  unuer  township  organization 
by  writing  his  name  on  a blank 
ticket  when  there  is  a regular 
nominated  ticket  being  voted  on 
at  auch  election?" 

The  statutes  governing  township  elections  are 
Sec.  12267,  R.S.  V.o.  1929,  which  provides: 

"The  citizens  of  the  several 
townships  in  all  counties 
having  adooteu  the  township 
organization  law  of  this  state, 
who  are  Qualified  by  the  Consti- 
tution and  laws  of  this  state  to 
vote  at  general  elections,  3hall 
assemble  biennially  on  the  last 
Tuesday  in  larch  at  their  usual 
place  of  voting,  or  at  such 
place  in  their  resoective  town- 
ships as  they  laay  have  previously 
agreed  upon,  for  the  purpose  of 
electing  township  officers  and 
such  other  officers  and  transacting 
such  other  business  as  may  be 
necessary. " 


Hon.  .3.  Pelts 
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and  Section  12270,  R.3.  ! o.  1929,  which  provides: 

"On  the  day  of  the  township 
election  the  polls  shall  be 
opened  between  seven  and  eight 
o’clock  A.f.  and  be  kept  open 
until  six  o’clock  p.m.  by  the 
judges  of  the  election,  and  when 
so  opened  the  electors  of  the 
township  shall  have  to  elect 
all  officers  to  be  chosen  at 
said  election,  ''.aid  officers 
shall  be  chosen  by  ballot.  Each 
ballot  shall  contain  the  name 
of  every  officer  or  measuro  voted 
for,  written  or  printed  on  the 
face  of  such  ballot,  with  the  name 
of  the  office  for  which  the  persons 
voted  for  are  intended  to  be 
chosen,  which  ballot  shall  be  folded 
so  as  to  conceal  the  names  of  the 
persons  voted  for;  where  the  names 
of  two  or  more  persons  appear  on 
any  ballot  for  the  same  office, 
such  ballot  shall  be  rejected  by 
the  judges  in  canvassing  the  votes, 
only  as  to  the  persons  erroneously 
voted  for.  Said  township  election 
shall  in  all  things  conform  to 
the  general  law  concerning  elections 
for  state  and  county  officers,  so 
far  as  the  same  is  consistent  with 
the  provisions  of  this  chapter." 

T:e  call  your  attention  to  the  sentence  in  Section  12270, 
supra,  which  says,  "Each  ballot  shall  contain  the  name  of  every 
officer  or  measure  voted  for,  wrl tten  or  printed  on  the  face  of 
such  ballot,  with  the  name  of  tHe  office  for  which  the  persons 
voted  for  are  intended  to  be  chosen,  which  ballot  shall  be  folded 
so  as  to  conceal  the  names  of  the  persons  voted  for;"  '.7e  construe 
this  sentence  to  mean  that  the  offices  enumerated  in  Section 
12268,  supra,  the  same  being  one  trustee,  who  shall  be  ex-officio 
treasurer  of  the  township,  one  township  collector  and  one  town- 
ship clerk,  who  shall  be  ex-officio  township  assessor,  one 
constable,  two  menbers  of  tbe  board  and  two  justices  of  the  peace, 
shall  be  printed  or  written  on  one  ballot  and  same  shall  contain 
the  name  of  every  officer  or  measure  voted  for.  The  last  sentence 
of  section  12270  contains  tho  provision  that  the  election  shall 
"conform  to  the  general  law  concerning  elections  for  state  and 
county  officers,  so  far  as  the  same  is  consistent  with  the 
provisions  of  this  chapter." 
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e shall  attempt  to  apply  the  general  election  laws 
to  the  nuestion  at  hand.  Section  10310,  Laws  of  i*o.  1933, 
page  228  sets  forth  the  manner  in  which  a ballot  shall  be  voted, 
and  contains,  among  others,  the  following  sentence: 

"If  the  voter  desires  to  vote 
for  one  or  more  candidates  whose 
name  or  names  do  not  appear  on 
the  printed  ballot  he  may  do  so  • 
by  drawing  a line  through  the 
printed  name  of  candidate  for 
such  office,  and  writing  below 
such  cancelled  name  the  name  of 
person  for  whom  he  desires  to 
vote,  and  placing  a cross  marie  in 
the  square  at  the  loft  of  such  name.” 

The  election  of  township  officers  appears  to  be  a general 
election,  as  there  is  no  provision  made  for  a primary. 


C PNC  Lb  SI  ON 

In  view  of  the  faot  that  sec.  12270,  supra,  makes 
provision  for  only  one  ballot,  we  are  of  the  opinion  that  the 
names  of  the  candidates  may  be  printed  on  the  ballot  for  the 
various  offices,  or  the  ballot  may  be  left  blank  and  the  name 
of  the  candidate  desired  to  bo  voted  for  written  in  by  the 
voter. 


It  is  further  the  opinion  of  this  department  that  the 
candidate  you  mention  in  your  letter  could  not  present  his 
candidacy  by  having  the  voter  write  in  his  name  on  a blank 
ticket  separate  and  distinct  from  the  main  ticket,  but  the 
voter  could  draw  lines  through  the  names  of  the  legal  nominees 
and  write  in  the  name  of  the  person  desired  to  be  voted  for 
in  lieu  thereof,  as  provided  in  See.  10310,  a portion  of 
which  is  cuoted  supra. 


Respectfully  submitted. 


0LLIVJR  W.  NOW, 

Assistant  Attorney  General. 


Af  i ROTTED: 


HUY  McillTTRlctf, 
Attorney  General 


OWN:  '.H 


TAXATION:  Tender  of  tax,  and  no  interest  or  penalty,  etc., 
is  all  that  is  required  if  before  June  30,  1933. 


June  £4,  19 55 


» r • <•  • oltfl) 

. ros©cutln<.  .ttorney, 
-rdo  C unty, 
roonfleld,  . iccouri. 


FI  LED 


.jonr  ~.ir: 


Hi lft  office  uckno'ledce©  receipt  of  your  Inquiry 
*hlch  we  const  ruo  to  be  as  follows: 

If  the  record  otvner  who  ia  fact  duo  owns  reel 
estate  in  lesouri  is  delinquent  in  the  ayeveut  of  hie 
taxes  thereon,  end  it  eo  appears  on  the  collector**  books 
upon  the  list  of  delinquent  and  back  taxes  of  Any  year 
or  years  prior  to  January  1,  1993,  including  della- uent 
t'-ixee  for  1931,  nd  ruit  has  been  filed  nnd  is  rendin,  on 
ease  on  June  30 , 1993.  at  whloh  latter  date  the  owner 
tenders  to  tha  collector  o valid  bonder  of  the  erount  of 
ti.o  cctucl  beck  taxec,  but  does  not  tender  any  creator 
enount  than  that.  Is  that  n tuffiolent  tender  within  tha 
ueenlnc  of  the  act  below  eat  out  in  order  to  pay  tha 
ou Id  taxes*'  -tot el  in  another  way.  is  the  ectuol  a cunt 
of  the  taxes  all  that  Is  required  In  order  to  pay  said 
delinquent  taxes  if  tha  tender  le  ua&s  or.  June  30,  1939, 
or  ia  the  collector  titled  to  require  that  tha  owner, 
in  addition  to  the  took  taxes,  shall  also  pay  certain 
Interest  or  -penalties  or  attorney  fees  or  court  coste*’ 

In  1933  the  Let! cloture  eu&cted  a lew  with 
reference  to  the  collection  of  taxes  which  ecei^  effect 1 vo 
on  svpril  13,  1939.  -ee  Laws  of  : leaourl  1999,  page  423, 
the  first  section  of  which  le  as  follows: 

In  peynent  of  the  taxes  cneeceed  acoinet 
any  ; an  on  rhoee  nr-ne  eppo*.ra  upon  the  ; ar- 
son 1 della  uent  lists  of  any  yecr  or  years 
prior  to  J>  nocry  1,  1993,  end  in  . c.yuent 
of  the  taxe.  cscoraec  .a,  dust  any  real  estate 
vrhlch  nppecrc  upon  the  llots  or  delinquent 
and  book  taxei  of  i mr  year  or  years  prior  to 
January  1,  1933,  including  dclin  uont  taros 
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for  the  year  1932,  the  collectors  of  revenue 
of  the  counties  end  cities  of  this  state  are 
hereby  empowered  nd  directed  to  accept  the 
orl.ln^l  en*>unt  of  said  taxes  as  charged 
ago Inst  any  such  person  or  re-1  ostate  re- 
lieved of  the  penalties,  interest  end  costs 
accrued  upon  the  same;  a rovide^ . howevm . 
that  ouch  remission  of  penaltleiT,  Interest 
and  ooot&  shall  be  in  full  If  said  taxes 
are  paid  not  later  than  June  30,  1933;  If 
pold  after  June  30,  1933,  and  not  later  than 
August  31st,  1933,  then  such  remission  shall 
be  73  per  cent  of  such  penalties.  Interest  t.nd 
costs;  if  paid  after  .ug  uat  31st,  1933,  and 
not  later  than  October  31,  1933,  such  re- 
nieeion  shell  be  30  per  cent  of  such  penalties. 
Interest  and  cost)  If  paid  after  Oct.  31, 

1933,  end  not  later  than  Dec,  31,  1933,  then 
suofc  remission  shall  be  25  per  cent  of  nuch 
penalties,  Interest  and  costs;  t icvlde-.. . 
further,  thrt  after  ’Jec.  31,  1935,  ail 
pent  lx it t , Interest  and  costs  as  afore- 
st.il  shall  be  restored  and  be  in  full 
force  and  effect  for  the  full  period  of 
time  t.lnoe  their  accrual  und  ae  if  this 
act  had  not  been  passed.” 


This  statute  and  the  interpretation  of  It  hao  e.  used 
eoeie  confusion  over  the  state  and  one  of  the  cun  trover  else 
arising  over  It  has  reached  the  ~.upre..e  Court  ..d  been  decided 
by  that  court  en<  is  reported  In  53  i.  ..  (;:d)  04,  bcln*  the 
ease  of  otate  ex  rel.  hcilittrlck,  attorney  Goheral  Bair, 
Collector  of  tevenuo.  >e  think  the  construction  there  pie cod 
on  this  lat.  with  reference  to  the  fitters  you  Inquire  about 
answers  your  question.  .1  age  C7,  Judg  b,  wrltlne  the 
opinion  of  the  court  on  banc,  a:yt: 

"It  seems  advisable,  before  closing  this 
oi>lnion,  to  observe  briefly  the  effect  of 
the  change  In  the  law  upon  the  baox  tux 
suita  that  have  been  filed,  or  may  be 
filed,  subse  quently  to  the  date,  April  13 
of  the  current  year,  vrhen  this  new  lew 
became  effective.  Owln^  to  the  alternative 
options  grunted  the  taxpL/er,  with  periodically 
and  increasingly  reduced  advantage  to  him  in 
the  avoidance  of  penalties,  a question  of 
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cone  difficulty  is  protected  pertinent  to 
the  effect  t^on  suite  ; <mcin£  during  any 
part  or  all  of  the  entire  period  covered 
by  the  net*  Conceminr  thie  flatter.  it  is 
our  vio”f  (1)  that  none  ac.n  proceod  to  final 
Jud^nent  before  the  expiration  of  the  act 
on  January  1 next;  (r)  /.  taxpayer  exorcis- 
inc  the  first  option  .jay  pay  the  original 
tex  without  a ore,  and  11  penalties  are 
thereby  lie  charged,  a ad  hie  pending  tux  suit, 
if  any,  vill  bo  abetod;  (3)  exerci  lng  the 
second  option  the  taxpayer,  If  suit  be  pend- 
in,  ugcinct  bin,  nust,  in  addition  to  the 
original  teje,  pay  one-fourth  of  11  penalties 
formerly  chart cable,  in  full  discharge  of  the 
vholc,  nd  the  suit  vill  11  ice  iso  abate,  uad 
(4)  the  eras  process  md  result  will  upply 
in  a genor  1 y to  the  renal nint.  options. 

.'a  think  this  rjode  of  procedure  aeons 
practical  sad  Just,  i ad  ioco:upllcheB  the 
legislative  purpose • to  have  determined  it." 

This  caio  was  decided  on  June  23,  1035. 


COHCLUJIOK 


Je  are  of  the  opinion  that  the  tender  to  the  collector 
on  June  30,  1933,  of  the  aiuount  of  the  actual  bao<c  taxes  was 
all  that  the  law  required  In  satisfaction  of  said  buck  taxes, 
and  that  on  the  puyuent  of  the  said  sun  to  the  collector 
the  suit  theretofore  brought  on  the  sane  abated  and  all 
penalties  thereon  were  thereby  discharged. 


Yours  very  truly. 


nt./JLh  SATSGK , 

Assistant  Attorney  General. 


aPPaO  Va«j : 


J’OKN  >».  HOF /mAh,  Jr., 
(actln{  ) Attorney  General. 


COUNTY  TREASURE*' 3 ROND: 


County  Court  may  not  "reduce'*  bond  by  court 
order. 

, J i 
v? 

June  2b,  1935. 


Hon.  James  H.  Fettljohn 
Prosecuting  Attorney 
Holt  County 
Oregon,  Ni  soui  i 


Dear  dir: 

We  are  in  receipt  of  your  request  for  an  opinion  of 
this  oft  ice  on  the  following  matter: 

"County  Court  of  Holt  County  desires  to 
reduce  tbe  County  Treasurer's  Bond  from 
a Hundred  Thousand  Dollars  ( 10C,C0C) 
to  Eighty- Thousand  Dollars  (*8G,00C). 

They  feel  that  they  are  warranted  in 
making  this  reduction.  In  f^ot,  I under- 
stand that  the  court  has  already  made  an 
order  reducing  the  Bond,  but  the  Insurance 
Company  in  which  the  Treasurer  has  her 
bond,  says  the t they  have  taken  this  matter 
up  with  the  Attorney  and  that  they  are  of 
the  opinion  that  a County  Court  has  no 
authority  to  reduce  the  Treasurer's  Bond 
curing  her  term. * 


I. 

COUNTY  COURT  MAY  NOT  •RIDUCE" 

BpKP  .,F  COUNTY  TKSAdUaKR. 

We  presume  that  the  bond  you  have  reference  to  is  that 
which  is  required  of  the  County  Collector  to  protect  the 
general  revenue  fund  of  the  county  while  in  his  hands.  This 
bond  1 8 required  by  the  provisions  of  Section  12133  R.  3.  Missouri 


Hon.  J utei  h.  Pettijohn 
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1929.  The  57th  ueneral  Assembly  repealed  and  reenacted  this  Section, 
Lavs  of  Missouri  193d,  page  3«»6,  but  this  office  has  heretofore  held 
In  an  opinion  to  Elvln  S.  Douglas,  dated  May  17,  193b,  that  the 
reenacted  sections  1213c  and  12134  are  not  effective  until  January 
1,  1937,  and  that  8ectlon  12133  R.  3.  Missouri  1929,  Is  presently 
effective.  This  section  reads  as  follows: 

"Ti  e person  elected  or  appointed  county 
treasurer  under  the  provisions  of  this 
article  shall,  slthln  ten  days  after  his 
election  or  appointment  as  such,  enter 
Into  bond  to  the  oounty  In  a sum  not 
lees  than  twenty  thousand  dollars,  to  be 
fixed  by  the  oounty  court,  and  vlth  such 
sureties,  resident  landholders  of  the 
oounty,  as  shall  be  aoproved  by  such 
oourt,  conditioned  for  the  faithful  per- 
formance of  the  duties  of  his  office.* 

The  bond  supplied  by  virtue  of  tne  foregoing  may  not  be  less  than 
Twenty  Thousand  Dollars,  but  may  be  any  sum  in  excess  thereof  ehloh 
Is  In  good  faith  fixed  by  the  Oounty  Court  as  being  the  sum  sufficient 
to  protect  the  County  froai  loss  because  of  the  failure  of  the  Treasurer 
to  properly  perform  his  duty.  The  Btatute  plaoe*  a vide  discretion 
in  the  County  Court  in  the  fixing  of  this  bond.  However,  once  the 
snount  Is  flxsd  and  tne  bona  entered  into  by  the  principal  and 
sureties  ana  filed  and  approved  by  the  County  Court,  it  fixes  the 
liabilities  of  the  parties  thereto.  A bond  Is  nothing  sore  than  a 
special  oontract,  9 C.  J.  7: 

*ln  a technical  sense  s bond  is  an 
obligation  in  srltlng  and  under  seal 
binding  the  obligor  to  pay  a sua  of  money 
to  the  obligee,  usually  with  a clause  to 
the  effect  th  t on  the  performance  of  a 
certain  condition  the  obligation  shall  be 
void. • 

and  is  to  be  construed  as  other  contracts,  9 C.  J.  31,  8ec.  49: 

"A  bond  or  Obligation  Is  a deed  at  common 
lav  and  Is  also  regarded  ss  a contract, 
and  Is  to  be  construed  like  other  con- 
tracts according  to  the  fair  import  of  the 
language  used.* 
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It  Ip  recognized  that  contracts  may  only  be  modified  or 
changed  by  the  autu&l  consent  of  the  partlee.  13  Corpus  Juris  569: 

"Parties  to  an  unperformed  contract  may, 
by  Mutual  cons  exit,  modify  it  by  altering, 
exercising  or  'adding  provisions*  • • •• 

When  the  surety  company  exeouteo  the  bond  as  surety  for 
your  county  collector  and  the  bond  was  delivered  to  the  county  court, 
& contract  aas  entered  into  vhloh  could  omy  be  modified  and  changed 
with  the  consent  of  the  surety.  From  your  request  it  is  apparent 
that  the  surety  has  refused  to  consent  to  the  modification  of  the 
contract . 


It  le  therefore  the  opinion  of  this  office  that  the  County 
Court  may  not.,  merely  by  its  order  of  record,  reduce  the  amount  of 
the  County  Collector's  bond. 


Respectfully  submitted, 

cxQlx^. 


*m/  Y o.  ' * uTlEH,  Jr.  ,y 

Assistant  Attorney  General 


APPROVED: 


johx  v.  Bernal,  jr., 

Acting  Attorney  General. 
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COUNTY  PURVEYOR:  County  Purveyor 
engineer  lias  only  til©  powers  that 
by  direction. 


when  ex-officio  county  highway 
the  county  court  confers  upon  him 
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Hon.  James  H.  Pettijohn, 
Prose out lag  Attorney, 
Oregon,  iiilssourl. 


Dear  Dir: 


This  department  is  in  receipt  of  your  letter  of 
July  2 wherein  you  make  the  following  request: 

"There  is  some  question  in  our 
county  concerning  the  power  and 
duties  of  the  Ex-officio  Highway 
Engineer.  The  County  Engineer 
Law  was  rejected  by  the  vote  of 
the  people  in  1912.  The  question 
on  which  we  desire  opinion  is 
whether,  under  the  present  status, 
the  Ex-officio  engineer  has  control 
of  all  county  roads  and  maintenance 
equipment  or  is  he  merely  working 
for  the  county  court  and  perform- 
ing such  duties  as  he  is  called 
upon  to  perform  by  the  court?" 

It  is  noted  that  Holt  County  rejected  what  is 
termed  under  Lection  8019  as  the  County  Highway  .ngineer  Law. 

Under  Lection  8013,  R.S.  i&o.  1929  the  duties  of  the 
county  highway  engineer  are  set  forth  and  are  as  follows: 

"The  county  highway  engineer  shall 
have  direct  supervision  over  all 
public  roads  of  the  county,  and 
over  the  road  overseers  and  of  the 
expenditure  of  all  county  and  dis- 
trict funds  made  by  the  road  overseers 
of  the  county.  Ha  3hall  also  have 
the  supervision  over  the  construction 
and  maintenance  of  all  roads,  culverts 
and  bridges.  Ho  county  court  shall  order 
a road  established  or  changed  until 
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said  proposed  road  or  proposed 
change  has  been  examined  and 
approved  by  the  county  highway 
engineer.  Bo  county  court  shall 
issue  warrants  in  payment  for 
road  work  or  for  any  other 
expenditure  by  road  overseers, 
or  in  payment  for  work  done  under 
contract,  until  the  olaim  therefor 
shall  have  been  examined  and 
approved  by  the  county  highway 
engineer. " 

section  8020,  B.o.  to.  1929  sets  forth  the  manner  in 
which  the  county  highway  engineer's  duties  are  to  be  performed 
in  the  event  the  county  dispenses  with  the  county  highway  engineer 
lav,  and  provides  as  follows: 


"In  all  oounties  in  this  state 
that  may  vote  against  the  county 
highway  engineer  law  in  the  manner 
prescribed  in  section  6019  of  this 
article,  all  matters  relating  to 
roads  and  highways  and  the  expendi- 
tures of  the  public  funds  thereon 
shall  he  governed  by  the  laws  then 
in  force  in  such  counties,  except 
that  part  of  the  law  pertaining  to 
the  appointment  of  the  county 
highway  engineer.  In  all  counties 
wherein  the  services  of  a county 
highway  engineer  are  dispensed  with, 
as  provided  by  section  8019  of  this 
article,  the  county  surveyor  shall 
be  ex  officio  county  highway  engineer, 
and,  as  such,  shall  perform  such 
services  pertaining  tc  the  working. 
Improvement,  repairing  and  maintenance 
of  the  roads  and  highways,  and  the 
building  of  bridges  and  culverts  as 
provided  by  this  article  to  be  dons 
and  performed  by  the  county  highway 
engineer,  or  as  may  be  ordered  by 
the  county  court;  and  for  his  services 
as  ex  officio  county  highway  engineer 
he  shall  receive  such  compensation  as 
may  be  allowed  by  the  county  court, 
of  not  less  than  three  dollars  nor 
more  than  five  dollars  for  each  day 
he  may  be  actually  employed  or  engaged 
as  such  county  highway  engineer. 

The  county  court  may  empower  the  county 
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highway  engineer,  or  the 
county  surveyor  when  acting 
as  county  highway  engineer,  to 
employ  such  assistants  as  may 
be  deemed  necessary  to  carry 
out  the  court's  orders  and  at  such 
compensation  as  may  be  fixed  by 
the  court,  not  to  exceed  the 
sum  of  four  dollars  per  day  for 
deputy  county  highway  engineer 
nor  more  than  three  dollars  per 
day  for  each  other  assistant 
for  each  day  they  may  be  actually 
employed. " 


You  will  note  in  the  above  quoted  section  the  following 
sentence:  ” In  all  counties  wherein  the  services  of  a county 
highway  engineer  are  dispensed  with,  as  provided  by  section 
8019  of  this  article,  the  county  surveyor  shell  be  ex-officio 
county  highway  engineer,  and,  as  such,  shall  perform  such  ser- 
vices pertaining  to  the  working,  improvement,  repairing  and 
maintenance  of  the  roads  and  highways  * * * as  provided  by 
this  article  to  be  done  and  performed  by  the  county  highway 
engineer,  or  as  may  be  ordered  by  the  county  court;  " From 
the  above  section  it  would  appear  that  when  the  county  dispenses 
with  the  county  highway  engineer  the  county  surveyor  would 
automatically  assume  his  duties  and  have  identical  powers  but 
for  an  interpretation  of  the  various  statutes  governing  the 
same;  as  to  the  exact  status  of  the  eounty  surveyor,  ex-officio 
county  highway  engineer,  you  are  referred  to  the  case  of 
upurlock  v.  Wallace,  et  al,  204  Mo.  App.  l.o.  676,  wherein 
the  Court  said: 


"To  get  appellant's  issue  more 
narrowly  stated,  he  claims  that 
by  virtue  of  his  office  as 
ex-officio  engineer,  the  oounty 
court  shall  not  draw  warrants 
to  road-overseers  until  the 
claims  therefor  shall  have  been 
examined  and  approved  by  him, 
as  provided  under  section  10558, 
devised  statutes  1909. 

"The  real  issue  in  the  case 
comes  up  on  the  question  of  the 
employment  of  the  appellant  and 
the  right  he  has  to  draw  the 
emoluments  of  the  office;  the 
county  court  contending  that  he 
has  no  duty  to  perform  until  they 
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order  him  to  perform  it;  and  that 
he  shall  then  receive  the  amount 
which  has  been  provided  by  them 
in  the  order  made;  the  appellant 
contending  that  he  has  certain 
duties  to  perform  for  which  he  would 
be  entitled  to  compensation  regard- 
less of  an  order  or  request  of  the 
county  court  for  him  to  act. 

"Section  10572,  Revised  Statutes 
1909,  is  somewhat  ambiguous,  as  it 
provides  for  an  ex-officio  county 
highway  engineer  and  defines  certain 
duties  as  therein  specifically  3et 
out  'or  as  may  be  ordered  by  the 
appellate  court.  Reading  this  section 
by  itself,  it  would  appear  that  there 
is  some  reason  for  appellant's  con- 
tention, but  when  the  whole  section 
is  read  in  connection  with  other 
sections  relating  to  roada,  and  high- 
ways, we  ore  inclined  to  the  construc- 
tion placed  upon  the  law  by  the  trial 
Judge.  It  appears  that  the  road, 
highway  and  bridge  laws  wore  amended 
in  1909,  practically  setting  up  a 
new  3y3tea,  running  through  which  were 
certain  duties  provided  for  a county 
highway  engineer.  It  was  provided, 
however,  in  section  10571  that  if  a 
majority  of  those  voting  on  the 
proposition  at  such  election  voted 
against  the  county  highway  act,  then 
this  article  and  the  provision  of  the 
law  relating  to  the  appointment  and 
duties  of  a county  highway  engineer 
3hall  not  be  enforced  in  such  county. 
Douglas  County  had  voted  against  the 
highway  engineer  act,  therefore  any 
duties  of  a county  highway  engineer 
were  dispensed  with.  In  Jeetlon  10572, 
Revised  statutes  1909,  it  is  provided 
that  all  matters  relating  to  roads 
and  highways,  and  the  expenditure  of 
public  funds  thereon  shall  be  governed 
by  the  laws  then  in  force  in  suoh 
counties  except  that  part  of  the  law 
pertaining  to  the  appointment  of  the 
county  highway  engineer.  The  latter 
part  of  this  section  also  throws 
light,  as  it  provides  that  the  county 
court  may  empower  the  county  highway 
engineer  or  county  surveyor  to  employ 
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such  assistance  as  may  be  deemed 
necessary  ’to  carry  out  the  court’s 
orders’ . 

"The  first  road  and  highway  law  of 
i/iissouri  that  we  find,  governing 
such  counties  as  Douglas,  for  a county 
highway  engineer,  appears  in  session 
Acts  of  1907,  page  401.  Under  this 
ect  there  was  no  election  given  to 
the  people  to  determine  for  themselves 
whether  there  would  be  a county  high- 
way engineer.  This  law  was  amended 
in  the  1909  ect,  which  did  give  the 
people  of  the  county  the  right  to 
determine  for  themselves  whether  such 
an  officer  was  desired.  The  law  of 
1907  provided  that  the  compensation 
for  a highway  engineer  would  be  not 
less  then  ^300,  nor  more  then  $2,000, 
per  year,  while  the  .jnendment  of 
1909,  under  section  10572,  permits  the 
county  court  to  make  a per  diem 
charge. 

"If  the  contention  made  by  appellant 
should  be  upheld,  then  we  must  necessa- 
rily hold  that  to  vote  under  section  10571, 
end  to  thereunder  abolish  the  highway 
engineer  ect,  meant  simply  a change 
of  the  manner  and  amount  of  compensation 
to  be  paid  to  the  party  acting  as  high- 
way engineer,  as  the  appellant  is  con- 
tending that  he  is  duty  bound  to  perform 
exactly  the  same  service  that  the 
highway  engineer  would  have  performed 
even  though  the  people  have  voted  out  this 
law.  He  cannot  lend  sanction  to  this 
narrow  construction,  as  it  would  appear 
that  the  purpose  of  sections  10571  and 
10572,  Revised  statutes  1909,  was  to 
permit  the  people  of  a county  to 
abolish  the  office  of  highway  engineer 
yet  to  leave  it  possible  for  the  sur- 
veyor to  perform  the  duties  that  the 
highway  engineer  would  have  performed 
had  the  law  not  been  voted  out,  provided 
he  acted  under  the  orders  and  direction 
of  the  county  court.  The  general  Intent 
of  section  10571  was  to  permit  the 
people  of  a county  to  vote  out  a 
highway  engineer  and  to  abolish  the  dut- 
ies of  such  engineer,  and  that  more  was 
intended  by  said  section  than  to  merely 
give  them  the  right  to  change  the  form 
and  amount  of  compensation." 
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C0HCLPSI0N 


In  view  of  the  above  decision,  we  are  of  the  opinion 
that  the  county  surveyor  ex-officio  highway  engineer  has  control 
of  all  county  roads  and  maintenance  equipment  and  performs  his 
duties  under  the  orders  and  direction  of  the  county  court,  and 
does  not  have  the  power  that  is  conferred  upon  the  county 
highway  engineer  if  the  County  Highway  engineer  Law  is  not  effective 
in  a county. 


Respectfully  submitted. 


DLL IVER  W.  NOLEN, 

Assistant  Attorney  General. 


APPROVED : 


jr., 

(Acting)  attorney  General 


TAXES  - Payment  of  taxes  on  part  of  one  tract  of  land 


September  26,  1935 


Honorable  J.  T,  Pinnell 
Prosecuting  Attorney 
McDonald  County 
Pineville,  Missouri 


FILED 

7/ 


Dear  Sir: 


'.Ve  have  your  request  of  September  4,  1935 
for  an  opinion,  which  request  is  as  follows: 

"A  farm,  of  193  acres  was  owned  by 
A,  on  which  taxes  are  delinquent 
for  five  years;  3.  foreclosed  a 
mortgage  on  119  acres  of  said  farm 
and  became  the  purchaser  at  the 
foreclosure  sale;  3.  wants  to 
pay  the  taxes  on  the  119  acres 
he  owns . 

Is  there  any  way  that  3. 
can  pay  the  taxes*~on  his 
ITT  acres~withou~t  also 
paying  the~  taxes  on  the 
balance  of  the  193  acres?" 


The  answer  to  the  above  query  appears  to  be 
fully  set  out  in  Section  9913,  R.  S.  Mo.  1.929,  which 
in  part  provides  as  follows: 

" * The  colloctor  shall  receive 
taxes  on  part  of  any  lot,  piece 
or  parcel  of  land  charged  with 
taxes;  Provided,  the  persons 
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paying  such  tax  shall  furnish  a 
particular  specification  of  the 
part,  and  if  the  tax  on  the  re- 
mainder of  such  lot  and  parcel 
of  land  shall  remain  unpaid,  the 
collector  shall  enter  into  such 
specification  in  his  return,  to 
the  end  that  the  part  on  which 
the  tax  remains  unpaid  may  be 
clearly  known." 


It  is,  therefore,  the  opinion  of  this  office  that 
under  the  above  stated  facts,  B.,  the  new  owner  of  the  119 
acres  of  land,  may  pay  the  back  taxes  on  only  that  portion 
of  land  which  he  now  owns. 


Your3  very  truly. 


FRANKLIN  E.  REAGAN 
Assistant  Attorney  General 


APPROVED: 


JOHN  V/.  HOFFMAN,  Jr. 
(Acting)  Attorney  General 


FER:FE 


APPROPRI ATI 0N3 : 


Money  cannot  lawfully  be  tra-sf  vred  from 
general  fund  to  a specific  fund  unless 
authorized  by  statute. 


November  26, 


ir.  David  Perry, 
Lirmeus , Missouri. 


Dear  Jir: 


This  department  is  in  receipt  of  your  recent 
request  for  an  opinion  on  the  following  question: 

"Can  the  John  J.  Pershing  Appro- 
priation made  by  the  Legislature 
be  paid  out  of  the  Generel  Revenue 
Fund?" 

Laws  of  lissouri,  1935,  Section  2,  page  PS,  of 
an  Act  creating  Pershing  1 enorial  Park  and  authorizing  the 
transfer  thereof  to  the  United  Stetes  Government  for  a 
National  Park,  provides  as  follows: 

rThe  State  . ark  Commission,  consist- 
ing of  the  Governor,  Attorney-General 
and  the  Commissioner  of  Game  and  Pish 
(or  the  latter  by  such  title  as  he 
shall  hereafter  be  known) , is  hereby 
authorized  and  empowered  to  purchase, 
in  the  name  of  the  state  of  l-issouri, 
a desirable  tract  of  land  in  the 
Immediate  vicinity  of  the  Town  of 
Laclede,  Linn  County,  Missouri,  as  a 
site  of  a park  to  be  known  as  the 
Pershing  memorial  otate  Park.  The 
said  Park  Comrlssion  shall  spend  such 
Eioneys  as  my  hereafter  become  avail- 
able in  putting  the  lana  authorized  to 
be  purchased  hereby  in  such  condition 
as  to  render  it  desirable  and  usable 
as  a state  perk,  and  is  further 
authorized  to  receive  contributions, 
appropriations  or  awards  from  in- 
dividuals, societies,  or  the  United 
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States  Government  for  such  purpose. 

The  land  herein  authorized  to  be 
purchased,  however,  to  be  in  one  tract 
or  body." 

section  4 of  the  above  iict  authorizes  an  appropria- 
tion for  the  creation  of  the  par*  thus: 

"There  is  hereby  appropriated  out  of 
the  State  Treasury,  chargeable  to  the 
state  xark  i'und,  or  any  other  fund  that 
way  hereafter  be  made  available,  the 
sul  of  forty  thousand  dollars  (*40,000.00) 
for  the  purcha  e of  said  tract  of  land 
and  for  expense  that  may  be  Incurred  in 
rendering  said  tract  usable  as  a state 
park. " 

.i/e  are  asked  to  determine  whether  the  authorization 
approprieted  out  of  the  State  Treasury,  "chargeable  to  the 
State  Park  *und,  or  any  other  fund  that  Lay  hereafter  be 
made  available”,  can  be  so  construed  as  to  authorize  an 
appropriation  out  of  the  'General  revenue  Fund”. 

The  case  of  whitehead  v.  Farmers'  Fire  L Lightning 
kut.  Ins.  Co.,  60  S.  ./.  (hd)  65,  69,  227  . o.  App.  891,  the 
court  in  holding  that  the  whole  statute  must,  be  looked  to  in 
the  construction  of  any  part  of  it,  said: 

"The  cardinal  rule  of  statutory  con- 
struction is  that  the  intention  of 
the  Legislature  in  enacting  it  must 
be  ascertained  (59  C.  J.  p.  948),  and 
the  statute,  as  a whole,  should  be 
looked  to  in  construing  any  oart  of  it 
(59  C.  S.  p:.  993,  994 , 995).” 

The  statute  erpressly  states  that  the  appropria- 
tion is  chargeable  to  the  "State  lark  i'Udu"  and  adas,  "or 
any  other  fund  that  Lay  hereafter  oe  Jtada  available".  It 
is  upon  the  latter  clause  that  our  decision  must  turn. 

In  other  words,  we  must  determine  what  "other  fund"  the 
Legislature  had  in  Lina.  In  ascertaining  such  intention 
we  are  directed  to  look  to  the  statute  as  a whole,  and  an 
examination  of  Section  r. , supra,  discloses  that  by  "other 
fund”  is  meant  "contributions,  appropriations  or  awards  from 
individuals,  societies,  or  the  United  Jtates  Government  for 
such  purpose". 
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Section  4S,  .article  4,  and  section  19,  Article  10, 
of  the  Missouri  Constitution  pertain  and  are  applicable  to 
the  subject  of  appropriations  and  are  respectively  as  follows: 

Section  43,  Article  4: 

"a11  revenue  collected  and  moneys 
received  by  the  state  from  any 
source  whatsoever  shall  go  into  the 
treasury,  and  the  General  assembly 
shall  have  no  poorer  to  divert  the 
same,  or  to  permit  money  to  be  drawn 
from  the  treasury,  except  in  pursuance 
of  regular  appropriations  made  by 
law.  * * •* 

Section  19,  article  10: 

"ho  moneys  shall  ever  be  paid  out  of 
the  treasury  of  this  State,  or  any  of 
the  funds  under  its  management,  except 
in  pursuance  of  an  aporopriation  by 
law  * • 

59  C.  J. , page  232,  makes  the  following  statement 
with  reference  to  appropriation  of  funds  by  the  Legislature: 

"honey  cannot  lawfully  be  transferred 
from  the  general  fund  to  a separate 
or  specific  fund  excent  as  xaay  be 
authorized  by  statute." 


CONCLUSION 


Finding  no  statute  authorizing  the  transfer  of  money 
from  the  "General  revenue  Fund"  to  the  "state  lark  Fund",  we 
are  of  the  opinion  that  the  General  1 ershing  Appropriation  as 
set  out  in  Section  4,  supra,  cannot  be  paid  out  of  the  "General 
Revenue  Fund". 

Respectfully  submitted. 


aPFROVND: 


JOHN  A.  HOFFMAN,  Jr., 
assistant  Attorney  General. 


ROY  mchlTlVaCA, 

Attorney  General. 

Mtf  :HR 


TOWNSHIP  CLERK'S  FEES: 


Township  clerk  under  Section  12310 
S.  Mo.  1929,  as  amended  Lav/s  of 
1931,  p&ge  377,  is  not  entitled 
to  any  fee  for  issuing  warrants. 


January  2,  1935 


Mr.  H.  T.  Phelps 
Township  Clerk 
Salisbury,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  request 
for  an  opinion,  dated  December  17,  1934,  which  reads  as 
follows : 

"I  am  writing  you  in  regards  to  the 
pay  of  the  Township  Cl3rk.  I under- 
stand that  the  members  of  board  and 
Clerk  each  receive  ?2*50  per  meeting 
now*  They  use  to  get  only  £1*50  per 
* meeting* 

Mow  what  I want  to  know  is  does  the 
clerk  get  lOcts  for  each  warrant  he 
writes  * I know  how  the  law  reads  but 
Just  how  do  you  understand  that.  1 
want  what  is  coming  to  me  and  no  more* 

If  I am  entitled  to  10  cts.  per  warrant 
I want  to  know  it*  That  is  what  you 
told  me  when  you  was  prosecuting  a tty* 
years  ago  at  Heber  Hayes  trial*  Now 
the  board  understands  it  that  way  but 
I want  your  opinion  so  we  will  all 
know.  Do  I collect  10  cts.  for  each 
warrant  written  or  not?  If  not  what 
am  I to  get? 

Thanking  you  for  an  early  reply  and 
wishing  yourself  and  family  a merry 
Xmas  and  very  Happy  * Prosperous  New  Year." 


Jil*.  d.  T.  Phelps 
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Section  12310  a.  S.  do.  1929,  as  amended  by  Laws 
of  1931,  page  377,  provides  as  follows: 

’’The  township  clerk,  as  clerk,  the  town- 
ship trustee,  as  trustee,  members  of  the 
township  board,  and  judges  and  clerks  of 
election,  shall  each  receive  for  their 
services  two  dollars  and  fifty  cents  per 
day:  Provided,  that  the  township  clerk 
shall  receive  fees  for  the  following, and 
not  per  diem,  for  serving  notices  of 
election,  or  each:  for  filing  any  instru- 
ment of  writing,  ten  cents;  for  recording 
any  order  or  instrument  of  writing, 
authorised  by  law,  ten  cents  for  every 
hundred  words  and  figures;  for  copying  and 
certifying  any  record  in  his  office,  ten 
cents  for  every  hundred  words  and  figures, 
to  be  paid  by  the  person  applying  for  the 
same.  i»nd  provided  further,  that  the 
township  trustees  ex  officio  treasurer 
shall  receive  a compensation  of  two  per 
cent. lor  receiving  and  disbursing  all 
moneys  coming  Into  his  hands  as  such 
treasurer  when  the  same  shall  not  exceed 
the  sum  of  one  tho\isand  dollars  and  one 
per  cent,  of  all  sums  over  said  amount." 


This  section  provides  that  a township  clerk  is 
entitled  to  a per  diem  of  #2.50  and  to  cortdln  stipulated 
fees  in  addition  to  the  per  diem.  A township  clerk,  under 
the  law,  is  entitled  'o  only  such  fees  as  the  statute 
authorizes.  In  the  case  of  Ltate  ex  rol.  v.  drown  146 
Mo.  1.  c.  406,  the  Court  said: 

"It  Is  well  settled  that  no  officer  is 
ent! tied  fo  fees  of  any  kind  unless 
provided  for  by  statute, and  being  solely 
of  statutory  right,  statutes  allowing 
the  same  must  be  strictly  construed. 

F-tate  ex  rel.  v.  «.  of  ford,  116  Jo.  220; 

Thod  v.  Kailroad,  67  Jo.  687;  Qrramon 
v.  Lafayette  Co.,  76  Mo.  675.  In  the 
case  last  cited  it  Is  said:  ' The 
right  of  a public  officer  to  fees  is 


*r.  H.  T.  Phelps 


3- 


January  2,  1935 


derived  from  the  statute,  ne  1 a entitled 
to  no  fees  for  services  he  may  perform, 
as  such  officer,  unless  the  statute  elves 
It.  hen  the  statute  falls  to  provide  a 
fee  for  services  he  Is  required  to  per- 
form as  a public  officer,  he  has  no  claim 
upon  the  state  for  compensation  for  such 
services.*  williams  v.  Charlton  Co.,  85 
do.  645." 


The  above  statement  oi  law  has  been  followed  and 
approved  by  the  Supreme  Court  in  numerous  decisions. 

State  v.  Aofford  116  i4o.  220; 

State  ex  rel.  Linn  County  v.  Adams  172  ko.  1. 


CONCLUSION. 


It  Is  the  opinion  of  this  office  that  the  above 
section  does  nor  provide  that  the  township  clerk  can  charge 
ten  cent  fee  for  each  warrant  issued  by  the  board,  and  that 
the  charge  for  this  service  Is  Illegal. 


Respectfully  submitted. 


OLLIVKR  w.  N0L..N 

Assistant  Attorney  General, 


APPROVED* 


ROY  >icKiWiilCK 

Attorney  eneral. 


HEALTH  C 0I3II  SSI  ONE?  - - C OUTH’  Y COURT: 


S 


County  Court  can  require 

iuties  of  County  Health 
Commis? loner  not  ’neon- 
s'' stent  with  rules  of  Ucar- 
of  Health. 


May  13,  1535. 


Honorable  Tom  Phelpa 
Presiding  Judge 
County  Court  of  Jasper 
Carthage,  Missouri 


Deer  Sir: 


We  acknowledge  your  request  for  an  opinion  dated 
Anril  23,  1935,  which  reads  as  follows: 


"I  would  like  very  much  to  have  you 
set  out  in  detail  the  duties  of  the 
County  Physician,  particularly 
whether  or  not  he  has  jurisdiction 
over  or  is  required  to  attend  cases 
originating  within  the  limits  of  any 
city  having  a City  Physician. 

"A  short  time  ago  our  County  Court 
visited  the  County  Court  of  Greene 
County  and  while  there  we  were  told 
that  Court  had  an  opinion  fromyour 
office  stating  that  their  county  phy- 
sician was  required  to  attend  cases 
originating  outside  the  city.” 


We  find  no  nubile  officer  known  as  a County  Physician, 
but  we  believe  you  are  inquiring  at^ut  the  Deputy  State 
Commission  of  Health  which  a County  Court  may  epooint  by 
virtue  of  Section  9025,  Laws  of  1533,  cage  271.  Said 
Section  reads  as  follows: 

"At  the  first  regular  February  term 
of  the  county  court  in  each  county  of 
the  State  after  this  article  becomes 
effective  and  at  the  regular  February 
term  of  said  county  court  every  year 
thereafter,  said  court  may  aoooint  a 
renutable  physician,  as  a Deputy  State 
Commissioner  of  health  for  a term  of 
one  year.  In  case  of  a vacancy  in  the 
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office  of  the  Deputy  State  Commissioner 
of  Health  of  the  county,  the  county 
court  may  at  its  next  regular  term  of 
court  appoint  a reputable  physician 
for  the  unexpired  terra.  But  the  power 
of  deciding  whether  or  not  such  a deputy 
state  health  commissioner  will  be  ap- 
pointed shall  be  vested  in  the  county 
court.  If  a county  court  of  any  county 
decides  to  appoint  a deputy  health  com- 
missioner, as  empowered  in  this  act, 
it  shall  agree  with  said  commissioner 
as  to  the  compensation  and  expenses 
to  be  paid  for  such  services  which 
amount  shall  be  paid  out  of  the  county 
treasury  of  the  county. " 

The  duties  of  the  Deputy  State  Commissioner  of 

Health  are  provided  for  in  Section  9027  R.  S.  Ho.  1929. 

Said  Section  reads  as  follows: 


"It  shall  be  the  duty  of  the  deputy 
state  commissioners  of  health  for  the 
counties  to  enforce  the  rules  and 
regulations  of  the  state  bosrd  of 
health  throughout  their  respective 
counties  outside  of  Incorporated 
cities  which  maintain  a health  of- 
ficer who  has  been  appointed  a deputy 
state  commissioner  of  health  ss  provided 
for  in  section  9C25.  The  deputy  state 
commissioners  of  health  for  incorporated 
cities  of  leas  than  75,000  population 
shall  enforce  the  rules  and  regulations 
of  the  state  board  of  health  within 
their  respective  cities.  Any  deputy 
state  commissioner  of  health  who  neg- 
lects or  refuses  to  perform  his  duties 
as  required  by  this  article  shall  be 
deemed  guilty  of  a misdemeanor.  In 
case  of  dereliction  of  duty  or  re- 
fusal to  act  on  the  part  of  the  deputy 
state  eonmissioner  of  health  of  any 
county,  the  state  board  of  health  may 
at  their  discretion  declare  the  office 
of  deputy  state  commissioner  of  health 
for  that  county  vacant*" 
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The  County  Court  of  Jasper  County,  In  appointing  a 
Deputy  State  Health  Cormnlss loner,  had  it  within  their 
power  to  contract  the  Commissioner  to  perform  services 
for  the  County  not  inconsistent  with  the  rules  and  regu- 
lations of  the  State  Board  of  Health.  The  County  Court’s 
contract  may  legally  contain  duties  which  they  deem  nec- 
essary to  be  performed  within  the  territorial  limits  of 
the  County. 

Where  he  holds  his  office  and  is  not  working  for  the 
County  under  a contract,  then  the  County  Court  can  by 
orders  or  record  make  rules  and  regulations  prescribing 
duties  which  they  deem  necessary  to  be  performed  within 
the  territorial  limits  of  the  County.  Section  9028  h. 

S.  Mo.  1929,  reads  as  follows: 

"All  rules  and  regulations  authorised 
and  made  by  the  state  board  of  health 
in  accordance  with  this  chapter  shall 
supersede  as  to  those  matters  to  which 
this  a tide  relates,  all  local  ordi- 
nances, rules  and  regulations  and  shall 
be  observed  throughout  the  state  and 
enforced  by  all  local  and  state  health 
authorities.  Nothing  herein  shall  limit 
the  right  of  local  authorities  to  make 
such  further  ordinances,  rules  and  regu- 
lations not  inconsistent  with  the  rules 
and  regulations  prescribed  by  the  state 
board  of  health  which  may  be  necessary 
for  the  particular  locality  under  the 
Jurisdiction  of  such  local  authorities." 


CONCLUSION . 


We  are  assuming  that  when  you  sneak  of  "County  Physician" 
in  your  letter  you  mean  to  inquire  about  the  office  of 
"Deputy  State  Commissioner  of  Health"  provided  for  in  laws 
of  1933, supra. 

We  are  of  the  opinion  that  the  Deputy  State  Commis- 
sioner of  Health  in  Jasper  County  is  duty  bound  to  enforce 
all  legal  rules  and  regulations  of  the  State  board  of 
Health,  and  it  is  also  his  additional  official  duty  to 
respect  all  h alth  ordinances  of  cities  located  in  the 
County,  and  in  addition,  to  perform  all  duties  prescribed 
by  the  County  Court  In  his  contract  or  by  Court  order. 
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It  is  not  possible  for  us  to  conmly  expwrtSLy  with 
your  requ  st  and  set  out  in  detail  the  duties  of  the 
Denuty  State  Commissioner  of  Health  in  Jaaper  County. 

We  do  not  have  a copy  of  the  rules  of  the  State  Board 
of  Health,  nor  do  we  hove  a copy  of  your  County’s  con- 
tract with  the  Deputy  State  Commissioner  of  Health. 

It  Is  our  further  opinion  that  the  Denuty  State  Com- 
missioner of  Health  In  your  County,  appointed  by  virtue 
of  the  power  In  the  County  Court  given  by  the  1933  Legis- 
lature has  Dower  to  perform  his  official  duties  within 
the  territorial  limits  of  Jaaper  County.  The  provisions 
of  Section  9027,  supra,  do  not  exclude  the  Deputy  State 
Commissioner  of  Health  from  performing  duties  within 
the  coroorate  limits  of  any  city  in  Jasper  County.  That 
is  to  say,  he  is  to  enforce  the  rules  of  the  Board  of 
Health  and  is  to  give  respect  to  health  ordinances  of 
all  cities  In  the  County  where  his  duties  take  him. 

However,  the  County  Court,  In  exercising  the  statutory 
power  to  create  this  office  in  your  County,  have  it  with- 
in their  oower  to  require  this  officer  to  "attend  cases" 
as  specified  in  his  contract  of  emoloyment  or  as  they  may 
direct  and  It  Is  within  the  oower  of  the  Court  to  contract 
or  to  direct  the  Health  Officer  to  "attend  cases"  In  the 
territorial  limits  of  the  County  excluding  cases  arising 
In  corporation  limits,  in  which  case  the  Denuty  State 
Health  Officer  should  refuse  to  "attend  cases"  In  excluded 
coroorate  limits. 


hespect fully  submitted 


WM.  OKK  SAWTLRS 

Assistant  Attorney  General. 


APPhOVLD: 


R Oft  McKITTRICK 
Attorney  General 


COLLECTION  01  T*XSS; 


1927  warrants  cannot  be  used  by  taxpayer  in 
payment  of  1932  taxes. 


1 


December  19,  1935. 


Honorable  Henry  M.  Phillips, 
Prosecuting  attorney, 
Stoddard  County, 

Bloomfield,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
December  12  wherein  you  make  the  following  inquiry: 

"I  am  writing  you  requesting  an 
opinion  on  the  following  state  of 
facts  as  governed  by  Section  9911, 
i);S.  1929. 

"It  appears  that  at  some  time  in 
the  future  all  the  1932  general 
revenue  warrants  of  Stoddard  County, 
Missouri,  will  be  paid,  and  that  there 
will  be  a surplus  of  1932  revenue 
to  be  applied  on  the  oldest  outstanding 
general  revenue  warrants  issued  by 
Stoddard  County,  which  happen  to  be 
1927.  It  appears  that  as  a result  of 
this  situation  the  1932  revenue  will 
be  applied  on  1927  warrants.  The 
question  1 desire  to  have  answered  is 
whether  or  not  as  a result  of  the  above 
situation  1927  warrants-- that  is,  the 
oldest  outstanding  county  revenue 
warrants--can  be  used  by  the  taxpayer 
in  the  payment  of  1932  taxes.  It 
appears  that  there  are  many  of  these 
old  warrants  outstanding  and  the  bene- 
fits accruing  to  the  taxpayer  will  in 
many  instances  be  considerable,  and  I 
desire  your  opinion  as  to  advising 
the  county  collector  whether  or  not 
he  should  accept  warrants  of  the  oldest 
outstanding  year  in  payment  of  taxes 
for  the  year  in  which  there  are  no 
outstanding  warrants.  It  ia,  of  course, 
assumed  that  no  warrants  could  be  applied 
on  the  1952  taxes  as  long  as  there  were 
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any  1932  warrants  outstanding." 


The  statute  relating  to  the  r>ayment  of  taxes  by  the 
taxpayer  is  section  9911,  a.H.  tfo.  1929,  which  is  as  follows s 

"i^xcept  as  hereinafter  provided, 
all  state,  county,  township, 
city,  town,  village,  school  dis- 
trict, levee  district  and  drainage 
district  taxes  shall  be  paid  in 
gold  or  silver  coin  or  legal  tender 
notes  of  the  United  states,  or  in 
national  bank  notes.  Warrants 
drawn  by  the  state  auditor  shall 
be  received  in  payment  of  state 
taxes.  Jury  certificates  of  the 
county  shall  be  received  in  payment 
of  county  taxes.  Past  due  bonds 
or  coupons  of  any  county,  city, 
township,  drainage  district,  levee 
district  or  school  district  shall 
be  received  in  payment  of  any  tax 
levied  for  the  payment  of  bonds 
or  coupons  of  the  same  issue,  but 
not  in  payment  of  any  tax  levied 
for  any  other  purpose,  any  warrant, 
issued  by  any  county  or  city,  when 
presented  by  the  legal  holder 
thereof,  shall  be  received  in  pay- 
ment of  any  tax,  license,  assessment, 
fine,  penalty  or  forfeiture  existing 
against  said  holder  and  accruing 
to  the  county  or  city  issuing  the 
warrant;  but  no  such  warrant  shall 
be  received  in  payment  of  any  tax 
unless  it  "as  Issued  during  the 
year  for  which  the  tax  was  levied, 
or  there  is  an  excess  of  revenue 
for  the  year  in  which  the  warrant 
was  issued  over  and  above  the 
expenses  of  the  county  or  city  for 
that  year." 

In  the  case  of  hercheval  v.  rtoss,  7 F.  Jupp.  355,  a suit 
was  decided  in  the  Federal  District  Court  to  the  effect  that  a 
portion  of  jection  9911,  supra,  was  violative  of  the  Constitution 
as  it  relates  to  drainage  district  bonds  - it  tended  to  impair 
a contract  which  was  in  force  before  the  amendment  mads  in 
Section  9911,  Laws  of  MissoujJ^  page  432. 
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In  regard  to  county  warrants  being  acceptable  for 
taxes,  the  courts  of  this  state  hi;ve  construed  the  sane  in  the 
case  of  K.C.,  Ft.  3.  & Li.  R’y.  Co.  v.  Thornton,  152  nao.  570. 

In  that  case  it  was  held  that  warrants  are  not  receivable  in 
payment  of  taxes  for  any  year  other  than  that  for  which  the 
same  are  issued.  The  Court  said  (l.c.  573-576): 

"It  is  not  denied  that  the  decision 
in  Btate  ex  rel.  .igger  v.  Payne,  151 
Lto.  663,  decided  by  this  court,  in  Bane, 
in  July  of  this  year,  applies  to  and 
is  decisive  of  this  case,  nor  is  it 
seriously  denied  that  the  decision  in 
that  case  follows  the  principles 
announced  in  .andrew  County  ex  rel. 
hirtley  v.  ochell,  135  mo.  31,  nor  yet 
that  it  conflicts  in  any  way  with  what 
was  said  in  Book  v.  Earl,  87  LSo.  246, 
was  the  purpose  of  the  framers  of  the 
Constitution  of  1675  in  adopting  sec- 
tion 12  of  article  X of  the  Constitu- 
tion. It  is  contended,  however,  that 
the  decision  in  Jtate  ex  rel.  jgger 
v.  Payne,  supra,  is  not  in  harmony  with 
the  decisions  of  this  court  In  Logan 
v.  County  Court  of  Barton  County,  63 
mo.  336;  Reynolds  v.  Rorman,  114  mo. 

509,  and  Wilson  v.  Lnox  County,  132 
Ito.  367,  and  that  those  cases  announce 
the  correct  rule,  and  hence  it  is 
asked  in  this  case  that  the  decision 
in  Payne’s  case  be  reviewed  and  over- 
ruled. 

"It  is  true  as  contended  by  appellant, 
that  in  the  cases  cited  by  it,  this 
court,  construing  section  3205,  H.3. 

1889,  held  that  collectors  of  the  rev- 
enue were  bound  to  receive  county  and 
city  warrants  in  payment  of  any  county 
or  city  revenue  accruing  to  any  county 
or  city  issuing  such  warrants  without 
regard  to  when  such  warrants  were 
Issued  and  without  regard  to  the  revenue 
of  the  year  for  which  the  warrants  were 
offered  in  payment.  But  in  Jtate  ex 
rel.  L^ger  v.  Payne,  supra,  those  cases, 
and  that  section  (3205),  as  well  as 
sections  3168,  7604  and  8163,  R.3.  1889, 
were  expressly  considered,  and  it  was 
held  that  those  oases  must  be  overruled, 
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and  that  those  sections  of  the 
statutes  must  yield,  because  the 
cases  and  the  provisions  of  the 
statutes  -ere  in  conflict  with  the 
'evident  purpose  and  intent  of  the 
lawmaki ng  power',  that  is,  with 
section  12  of  article  X of  the 
Constitution.  It  was  plainly 
pointed  out  that  the  purpose  of  the 
constitutional  provision  quoted  was  to 
put  counties  and  cities  upon  a cash 
basis,  and  to  abolish  the  credit 
system  upon  which  they  had  proceeded 
before  the  adoption  of  the  Constitu- 
tion of  1875,  by  prohibiting  a county 
or  city  from  becoming  'indebted  in 
any  manner  or  for  any  purpose  to  an 
amount  exceeding  in  any  year  the 
income  and  revenue  provided  for  such 
year,  without  the  assent  of  two- 
thirds  of  the  voters  thereof  voting 
at  an  election  to  be  held  for  that 
purpose',  etc.  It  was  also  expressly 
held  in  Bayne's  case  that  this  was 
declared  to  be  the  purpose  of  section 
12,  article  X of  the  Constitution,  in 
Book  v.  &url,  and  that  it  was  held 
in  that  case,  that:  * Jnder  this 
section  the  county  court  mi£ht  anti- 
cipate the  revenue  collected,  and  to 
be  collected,  for  any  given  year,  and 
contract  debts  for  ordinary  current 
expenses,  »Hich  would  be  binding  on 
the  county  to  the  extent  of  the 
revenue  provided  for  that  year,  but 
not  in  excess  of  it.'  It  was  also 
pointed  out  in  ayne's  case  that  it  was 
decided  in  Jchell's  case,  that:  'County 
warrants  for  past  indebtedness,  though 
valid,  can  not  be  paid  from  the  revenue 
provided  for  current  expenses,  until 
all  warrants,  drawn  for  expenses  of  the 
year  for  which  the  taxes  ere  levied, 
have  been  paid.'  It  is  also  a fact  that 
the  prior  cases  and  the  statutory 
provisions  relied  on  by  the  plaintiff, 
were  fully  considered  in  ochell's 
case.  The  result  reached  in  the  layne 
case  was  not  hastily  or  ill  advisedly 
arrived  at,  but  was  the  logical  effect 
of  a gradually  developed  understanding 
and  appreciation  of  the  true  meaning 
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of  the  provision  of  the  Consti- 
tution quoted,  as  claimed  by 
counsel,  section  5205  lias  been  on 
our  statute  books  since  1835,  but 
prior  to  the  adoption  of  the  Con- 
stitution of  1875  there  *as  no 
organic  law  which  stood  in  the  way 
of  its  enforcement.  The  result 
ras,  overwhelming  debts  were  con- 
tracted, which  necessarily  went 
unpaid  or  excessive  taxation  had 
to  be  levied  to  pay  them;  the 
effect  of  which  lmpairea  the 
credit  of  the  counties  and  cities, 
engendered  recklessness  and  ex- 
travagance in  the  management  of 
the  public  business  and  constantly 
oppressed  the  taxpayers.  These 
were  the  evils  that  sections  11 
and  12  of  article  X of  the  Con- 
stitution were  intended  to  remedy, 
first,  by  limiting  the  rate  of 
taxation  and,  second,  by  limiting 
the  yearly  expenses  to  the  revenue 
provided  for  each  year.  The  wisdom 
of  these  safeguards  has  been  fully 
demonstrated  by  the  experience  and 
i iproved  financial  status  of  the 
counties  and  cities  since  those 
provisions  were  adopted.  It  is 
the  duty  of  the  courts  to  enforce 
the  orgenic  law  and  to  brush 
aside  any  statute  which  conflicts 
with  it,  whether  it  was  passed 
before  or  after  the  Constitution 
was  adopted.  Under  these  provisions 
of  the  Constitution  warrants  may 
be  Issued  to  the  extent  of  the 
revenue  provided  for  the  year  In 
which  such  warrants  were  Issued, 
and  the  warrants  so  Issued  each  year 
must  be  paid  out  of  the  revenue 
provided  and  collected  for  that 
year.  If  the  revenue  collected 
for  any  year  for  any  reason  does 
not  equal  the  revenue  provided  for 
that  year  and  hence  is  not  suffi- 
cient to  meet  the  warrants  issued 
for  that  year,  the  deficit  thus 
caused  can  not  be  made  good  out  of 
the  revenue  provided  aiul  collected 
for  any  other  year  until  all  the 
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warrants  drawn  and  debts  con- 
tracted for  such  other  year 
have  been  paid,  or  in  other 
words,  only  the  surplus  of  revenue 
collected  for  any  one  year  can 
be  applied  to  the  deficit  of  any 
other  year.  Thus  each  year’s 
revenue  is  made  applicable,  first, 
to  the  payment  of  the  debts  of  that 
year,  and  secondly,  if  there  is  a 
surplus  any  year  it  nay  be  applied 
on  the  debts  of  a previous  year. 
The  intended  effect  of  all  which 
is  to  abolish  the  credit  system 
and  to  establish  a cash  system  in 
public  business.  If  this  rule 
results  in  any  county  not  having 
money  enough  to  pay  as  it  goes 
or  to  run  its  governmental  affairs, 
the  remedy  is  not  with  the  courts. 
Having  reached  this  understanding 
of  the  meaning  of  the  Constitution, 
it  follows,  without  the  necessity 
of  any  analytical  examination  or 
comparison  of  statutes  or  prior 
decisions,  that  all  statutes  or 
decisions  providing  or  holding  a 
contrary  rule  must  give  way.” 


CONCLUSION 

repeating  your  question,  to-wit,  "The  question  I desire 
to  have  answered  Is  whether  or  not  as  a result  of  the  above 
situation,  1927  warrants,  that  is,  the  oldest  outstanding  county 
revenue  warrants,  can  be  used  by  the  taxpayer  in  the  payment 
of  1932  taxes’*  - we  are  of  the  opinion  that  the  warrants  of  1927 
cannot  be  used  by  the  taxpayer  in  payment  of  1932  taxes  for  the 
reasons : 

(1)  That  section  9911,  supra,  contains  the  provision 
"but  no  such  warrant  shall  be  received  in  payment  of  any  tax 
unless  it  was  issued  during  the  year  for  which  the  tax  was 
levied,  and  there  is  an  excess  of  revenue  for  the  year  in  which 
the  warrant  was  Issued  over  and  above  the  expenses  of  the  county 
or  city  for  that  year"; 

(2)  That  the  decision  hereinabove  quoted  - K.  C. , Ft. 
d.  & u.  H’y.  Co.  v.  Thornton,  expressly  holds  that  county 
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warrants  are  not  receivable  in  payment  of  taxes  for  any  other 
year  than  that  for  which  the  same  were  issued. 


Respectfully  submitted, 


OLLIV^H  V.  NOLilN, 
assistant  attorney  General. 


AFPHCVjbD  : 


Jr., 

(acting)  i^ttornoy  General. 


u’7K:AB 


special  ROAD  DISTRICTS;  Road  Districts  composed  in  part  of 

two  speoial  road  distriots  would 
not  be  liable  for  the  bonded  in- 
debtedness of  said  road  districts. 


Hon.  J.  T.  Pinnell 
Prosecuting  Attorney 
cJonald  County 
Plneville,  .tosaouri 


Dear  air: 


This  is  to  acknowledge  receipt  of  your  letter, 
requesting  an  opinion,  which  reads  as  follows: 

"A  proposed  special  road  dis- 
trict made  up  of  territories 
partially  within  two  different 
special  road  districts  and  par- 
tially of  territory  not  within 
a speoial  road  district,  desires 
to  form  a special  road  district. 

The  two  »•  ecial  road  districts 
have  voted  bonds  whioh  are  yet 
outstanding;  the  question  is,  in 
the  event  should  this  new  dis- 
trict be  formed  would  it  be  lia- 
ble for  its  '>art  of  the  bonded 
indebtedness  of  the  two  speoial 
road  distri  cts  partially  within 
Its  bonds?" 


Seotlon  8068.  R.  3.  !io.  1929,  provides  in  part  as 

follows: 

"The  commissioners  of  such  dis- 
tricts so  incorporated  shall  have 
power  to  issue  road  and  bridge 
bonds  for  and  on  behalf  of  their 
respective  districts,  payable  out 
of  funds  derived  from  taxation  of 
all  prfcnerty  taxable  therein  to  an 
amount  including  existing  indebted- 
ness payable  out  of  funds  so  derived 
not  exceeding  five  oer  centum  of  the 
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assessed  valuation  of  such  proper- 
ty to  be  ascertained  by  the  assess- 
ment next  before  the  last  assess- 
ment for  state  and  county  purposes. 

If  it  shall  appear  that  two- 
thirds  of  the  voters  voting  at  said 
election  on  said  question  shall 
have  voted  in  favor  of  the  issue  of 
said  oonds,  the  commissioners  shall 
order  and  direct  the  execution  of 
the  bonds  for  and  on  behalf  of  such 
district  and  provide  for  the  levy 
and  collection  of  a direot  annual 
tax  upon  all  the  taxable  property 
in  the  district  sufficient  to  pro- 
vide for  the  payment  of  the  princi- 
pal and  interest  of  the  bonds  so 
authorized  as  they  respectively  be- 
come due. 


Section  606V.  K.  3.  Mo.,  1929,  reads: 

•The  board  of  co amis sioners  of  any 
district  so  incorporated  shall  have 
power  to  levy,  for  the  construction 
and  maintenance  of  bridges  and  cul- 
verts in  the  district,  and  working, 
repairing  and  dragging  roads  in  the 
district,  general  taxes  on  property 
taxaole  In  the  district,  and  shall 
also  have  po’aer  and  authority  and  be 
its  duty  to  levy  special  taxes  for 
the  purpose  of  >aying  the  interest 
on  bonds  when  it  falls  due  and  to 
create  a sinking  fond  sufficient  to 
pay  the  principal  of  such  bonds  at 
maturity;  and,  whenever  such  com- 
missioners shall,  at  any  time  between 
the  first  day  of  January  and  the  first 
day  of  March  of  any  year,  file  with 
the  clerk  of  the  county  court  a writ- 
ten statement  that  they  have  levied 
such  tax,  and  stating  the  amount  of 
the  levy  for  each  hundred  dollars 
assessed  valuation,  the  county  clerk, 
in  making  out  the  tax  books  for  such 
year  snail  charge  all  property  tax- 
able in  such  district  with  such  tax, 
and  such  tax  shall  be  collected  as 
county  taxes  are  collected.  When- 
ever it  shall  be  made  to  appear  to 
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the  state  auditor  that  the  hoard 
of  commissioners  has  failed  or 
neglected  to  coaroly  with  this  sec- 
tion in  making  provision  for  the 
payment  of  Interest  on  and  the 
principal  of  bonds  issued  it  shall 
be  the  duty  of  the  state  auditor, 
on  or  before  the  first  day  of  May 
to  perform  and  discharge  the  duties 
of  the  board  of  commissioners  in 
so  far  as  it  is  its  duty  to  levy 
special  taxes  for  the  purpose  of 
paying  the  interest  on  and  the 
principal  of  bonds  issued.  ••••■ 


Section  8081.  R.  9.  Mo.  1929,  reads  in  part: 

"Whenever  any  owneT  of  land  within 
any  road  district  organized  under 
the  provisions  of  this  article  shall 
file  with  the  county  court  of  the 
county  in  which  such  district  may 
be  located  a petition  verified  by 
an  affidavit  stating  that  such  road 
district  has  no  ooraraissionei.  s and 
has  failed  to  elect  commissioners 
at  any  regular  election  of  the  dis- 
trict, or  has  failed  to  hold  a soe- 
oial  election  to  fill  any  vacancy 
in  the  office  of  commissioner , or 
that  such  road  district  has  ceased 
to  perform  the  functions  for  which 
it  was  created,  the  county  court 
shall  cause  five  notices  to  be  posted 
in  conspicuous  places  in  said  dis- 
trict, giving  notice  of  the  filing 
of  such  petition,  and  that  unless 
cause  be  shown  to  the  said  court 
on  a day  to  be  named  in  said  notices, 
not  less  than  thirty  nor  more  than 
sixty  days  from  the  time  of  posting 
such  notices,  why  the  said  road  dis- 
trict should  not  be  dissolved,  that 
the  same  will  be  dissolved;  ***** 
Provided  further,  that  nothing  in 
this  article  shrill  affect  the  validi- 
ty of  any  bonds  that  may  have  been 
issued  by  such  road  district  or  af- 
fect the  levy  or  collection  of  any 
special  taxes  that  may  have  levied 
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or  assessed  against  any  lands  with- 
in such  dlstrlot:  Prcvlded  further. 
after  the  dissolution  of  any  such 
special  road  district  the  land  there- 
in shall  he  divided  Into  road  dis- 
tricts under  the  ororlsions  of  article 
3,  chapter  42 , and  any  money  that  may 
be  on  hand  to  the  oredlt  of  such 
special  road  dl strict , that  shall  not 
be  needed  to  satisfy  any  liabilities 
of  such  special  road  district,  shall 
by  order  of  the  county  court,  be 
turned  over  to  such  new  road  districts 
In  proportion  to  the  number  of  acres 
allotted  to  eaoh  such  new  district. 


A reading  of  the  above  sections  shows  that  the  com- 
missioners of  the  road  district  have  power  to  issue  road 
and  bridge  bonds  payable  out  of  funds  derived  from  taxation 
on  all  property  taxable  within  the  district,  when  two- thirds 
of  the  voters  voting  at  an  election  vote  In  favor  of  the 
issue  of  said  bonds;  and  it  is  their  duty  to  levy  special 
taxes  for  the  purpose  of  paying  Interest  on  the  bonds  and  to 
create  a sinking  fund  sufficient  to  pay  the  principal  of 
such  bonds  at  Maturity.  If  the  board  of  commissioners  fall 
to  make  provisions  for  the  payment  of  interest  on  and  prin- 
cipal of  bonds  issued,  the  state  auditor  shall  levy  soecial 
taxes  for  paying  interest  on  and  prlnoipal  of  the  bonds 
issued.  Section  8081,  supra,  provides  that  the  dissolution 
of  a road  dlstrlot  shall  not  affeot  the  validity  of  bonds 
that  may  have  been  Issued,  or  affeot  the  levy  or  collection 
of  any  special  taxes  that  may  have  been  levied  or  assessed 
against  any  lands  within  such  district. 


In  the  case  of  Smbree  v.  Road  Dlstrlot.  357  Mo.  593, 

1.  c.  620  and  631,  also  6.? 2,  the  uouri,  In  passing  upon  the 
question  as  to  whether  the  bonds  issued  by  a road  dlstrlot 
were  the  obligation  of  the  road  dlstrlot  or  simply  evidences 
of  an  indebtedness  payable  out  of  the  proceeds  of  the  special 
tax  bills  Issued  against  the  lands  embraced  In  the  district, 
said: 

■The  indebtedness  voted  by  the  land- 
owners,  whether  payable  by  a single 
assessment  or  severe!  constitutes 
liens  upon  the  respective  tracts  of 
land  in  the  district.  In  proportion 
to  their  respective  values,  and  must 
be  paid  severally  by  eaoh  landowner 
whether  paid  in  bulk  or  In  annual  * 
installments.  If  in  bulk,  the  pay- 
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ments  would  hare  been  made  pay- 
able to  the  contractor,  because 
In  such  case  the  tar  bill  would 
have  been  iaade  payable  to  and 
delivered  to  him,  but  if  In  in- 
stallments, then  they  would  have 
been  payable  to  the  county  col- 
lector, and  by  him  turned  over 
to  the  county  trea purer,  and  by 
him  paid  to  the  bond-holders,  who- 
ever they  might  be. 

"This  is  not  controverted  by  coun- 
sel for  appellants,  but  they  in- 
sist that  there  is  no  provision 
contained  in  eeld  article  7 of  the 
statutes  which  authorizes  the  is- 
suance of  such  bonds,  containing 
a clause  showing  that  they  are  on- 
ly payable  out  of  the  special  bene- 
fits collected,  and,  therefore, 
they  must  be  considered  end  treated 
as  the  bonds  of  the  district  and 
not  simply  evidences  of  an  indeb- 
tedness, only  payable,  as  previous- 
ly stated,  out  of  the  proceeds  of 
special  tax  bills  Issued  for  bene- 
fits imposed  against  the  several 
tracts  of  land  In  the  district,  and 
collected  in  the  manner  therein  pro- 
vided for. 

"This  contention  is  unsound  for  two 
reasons:  first,  beoause  the  statute 
does  not  undertake  to  prescribe  the 
fora  of  the  bonds  to  be  issued,  and 
the  presumption  is  that  the  officers 
charged  with  their  execution, will  is- 
sue bonds  in  harmony  with  the  pro- 
visions of  the  statutes  authorizing 
their  isnuanoe  and  the  purpose  for 
which  they  are  executed  tad  the  ;eans 
of  their  payment. 

"If  those  mandates  of  the  statutes 
are  complied  with,  the  bonds  upon 
their  face,  as  well  as  the  statutes 
authorizing  their  execution,  which 
must  be  read  into  the  face  of  the 
bonds,  will  conclusively  show  that 
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"And  the  second  reason  mentioned 
for  saying  that  said  oonds  are  not 
obligations  of  the  road  district 
is  this:  That  in  considering  the 
nature  and  character  of  the  bonds 
in  question  it  is  the  duty  of  the 
oourt  and  all  parties  dealing  with 
them,  to  read  and  consider  In  con- 
nection therewith  the  entire  article 
of  the  statute  bearing  thereon  and 
authorizing  their  execution;  and  by 
so  doing  it  will  clearly  ap  ear  that 
no  authority  is  given  t&  any  officer 
of  the  county  or  road  district  to 
levy  or  collect  any  tax  with  which  to 
pay  said  bonds, .txdent  the  special 
assessments  authorized  for  the  im- 
provements mentioned,  which  are  for 
the  benefit  of  the  respective  land- 
owners, and  not  for  the  benefit  of 
the  district  itself.  Moreover,  the 
district  as  such,  has  no  ;eans  out 
of  whloh  it  could  pay  said  bonds, 
nor  any  authority  to  make  assessments 
therefor,  except  in  the  manner  pre- 
viously stated,  which  conclusively 


rntriof;- 


In  view  of  the  foregoing  statutes  and  the  construction 
placed  upon  them  by  the  Supreme  Court,  we  are  of  the  opinion 
that  a new  special  road  district  composed  of  two  former  special 
road  districts  would  not  be  liable  for  any  part  of  the  bonded 
indebtedness  of  the  two  sneoial  road  districts.  However,  the 
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bonded  indebtedness  of  the  two  special  road  districts 
would  he  a lien  upon  the  resoective  tracts  of  land  lo- 
cated in  the  districts  in  proportion  id  their  resnective 
▼alues  and  must  be  nald  severally  by  each  land  owner. 


Very  truly  yours. 


Janes  L.  KornBostel 
Assistant  Attorney-General. 


APPROVED: 


ROV  idcKITTiilOK 

Attorney-Ge  eral 
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COURT Y BUDGET  ACT:  Claims  against  the  county  not  included  in  the 
estimate  made  at  the  February  1935  term  may  be  paid  out  of  (1)  Classes 
5 or  6;  (2)  out  of  an  ascertainable  surplus  in  any  of  the  other 
classes;  (3)  out  of  delinquent  taxes. 


March  21,  1935. 


Hon.  J.T.  Pinnell, 
Prosecuting  Attorney, 
Fineville,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
March  7 wherein  you  enclose  a copy  of  the  court's  order  in  the 
mandamus  suit  of  Herbert  Perkins  v.  Charles  Burks,  et  al;  also, 
a history  of  the  case,  and  request  our  opinion  on  same. 

The  facts  apnear  to  be  that  Herbert  Perkins  brought 
a mandamus  suit  against  the  County  Court  of  L-cDonald  County  for 
back  salary  in  the  amount  of  .<H37.43  for  the  year  1931  and 
there  is  now  due  the  sum  of  '1,137.59  for  back  salary  during 
the  year  1932.  We  assume  that  Mr.  Perkins  has  not  brought  suit 
for  the  latter  amount  for  the  reason  that  the  former  case  will 
decide  the  latter  claim.  The  Supreme  Court  has  recently  passed 
on  the  original  case  and  affirmed  the  Judgment  of  the  trial 
court. 

In  1934  the  County  Budget  \ct  of  the  State  of  Missouri 
became  effective  and  evidently  the  county  court  ignored  this 
pending  suit.  The  County  Budget  ,ct  compels  the  county  court 
to  pass  on  the  estimates  for  the  various  classes  at  the  February 
Term  1934.  It  is  now  too  late  to  revise  and  amend  so  that  the 
claim  can  be  paid. 

The  fact  that  the  contempt  proceedings  aro  now 
imminent  against  members  of  the  county  court  places  the  county 
court  in  the  situation  of  being  fined  or  punished  for  contempt, 
and  at  the  same  time,  if  the  mandate  of  the  Supreme  court  is 
carried  out,  they  will  be  violating  Section  8,  Laws  of  Missouri, 
1933,  page  346,  which  is  as  follows: 

"Any  order  of  the  county  court  of 
any  county  authorizing  and/or 
directing  the  Issuance  of  any  war- 
rant contrary  to  any  provision  of 
this  act  shall  be  void  and  of  no 
binding  force  or  effect;  and  any 
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county  clerk,  county  treasurer, 
or  other  officer,  participating 
in  the  issuance  or  payment  of  any 
such  warrant  shall  be  liable  there- 
for upon  hia  official  bond.” 

in  our  opinion  it  was  the  duty  of  the  County  court  to 
take  into  consideration  the  pendency  of  this  suit  and  anticipate 
that  the  court  might  eventually  be  compelled  to  pay  the  same. 

The  suit  has  been  pending  since  1932  and  they  at  least  had 
constructive  notice  of  the  same.  Had  the  court  not  been  negli- 
gent or  careless  in  its  duty  in  that  respect,  the  members  might 
have  pleaded  as  an  answer  to  any  probable  contempt  proceedings 
that  the  issuance  of  the  warrant  and  the  auditing  of  the  claim 
of  Mr.  Perkins  would  compel  them  to  violate  the  law  as  members 
of  the  County  Court. 

Section  2 of  the  County  Budget  Act,  Laws  of  Mo.  1933, 
page  341,  provides  that  the  funds  of  a county  such  as  McDonald 
County  shall  be  expended  from  six  different  classes,  each 
having  a priority  over  the  following  classes.  Section  4 of 
said  Act  makes  it  the  duty  of  the  County  Clerk  to  compile, 
along  with  other  information,  the  following:  "Total  unpaid  obli- 
gations of  the  county  on  January  1st  of  current  year”. 

Your  letter  contains  two  questions,  i.e.t  "please  give 
your  opinion  as  to  what  the  present  county  court  can  do  about 
it"  and  "Can  the  present  county  court,  under  present  statutes 
pay  that,  and  if  so,  how?"  These  two  questions  may  be  consoli- 
dated into  one,  i.e.,  Can  the  present  county  court  under 
present  statutes  pay  the  claim? 

As  stated  above,  the  estimates  of  the  final  budget  of 
the  county  may  be  revised  and  amended  at  the  February  Term,  but 
since  that  term  has  evidently  expired,  we  know  of  no  way  by 
which  the  claim  might  be  included  in  the  estimates. 

The  County  Budget  Aot  was  passed  by  the  Legislature  for 
the  purpose  of  promoting  efficiency  and  economy  in  county  gov- 
ernment. The  first  four  classes  are  rather  rigid  in  that  they 
include  certain  specific  things  and  exclude  others.  Ye  call 
your  attention  to  Class  5,  which  provides  for  contingent  and 
emergency  expenses.  It  is  more  than  possible  that  the  claim  of 
Mr.  Perkins  could  be  paid  from  this  class,  and  of  course,  if 
there  are  any  funds  in  Class  6,  the  same  may  be  used. 

Another  method  by  which  the  same  might  be  paid  is  by  a 
surplus  in  any  one  of  the  four  other  classes.  If  it  could  be 
determined  at  this  time  that  there  will  in  all  probability  be 
a surplus  in  any  one  class  and  no  shortage  of  funds  in  the  class 
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prior  to  it,  it  is  possible  that  such  a surplus  could  be  used 
for  paying  the  claim. 

This  has  long  been  recognized  as  the  law  prior  to  the 
enactment  of  the  Budget  Act,  as  has  been  said  in  the  case  of 
State  ex  rel.  v.  Johnson,  162  l'o.  621:  (l.c.  630) 

„****a  warrant  valid  when  issued 
is  not  rendered  invalid  because 
the  revenue  provided  to  pay  it  is 
not  collected  during  the  year  for 
which  it  was  issued,  or  is  mis- 
appropriated by  the  officers  of 
the  county  for  whoso  act  thd  holder 
of  the  warrant  is  not  responsible. 

***** 

(l.c.  521) 

"On  the  contrary,  the  surplus 
county  revenue  renaining  after  the 
payment  of  all  current  expenses  of 
every  kind  for  the  year  for  which 
such  revenue  was  levied  and  collected, 
may  be  used  in  the  payment  of  out- 
standing valid  unpaid  county  warrants 
for  previous  years.” 

TJe  do  not  deem  the  above  decision  to  be  relegated  or  of 
no  force  due  to  the  passage  of  the  County  Budget  Act.  We  be- 
lieve that  many  seotions  of  the  County  Budget  Act  are  directory 
and  not  mandatory— that  the  spirit  and  plan  of  the  Act  should 
be  carried  out  conscientiously  and  to  the  best  judgment  of  the 
county  court,  and  if  the  financial  structure  of  your  county  is 
such  that  the  county  court  can  carry  out  any  of  the  suggestions 
made  above  for  the  payment  of  the  claim,  after  the  same  is  done 
the  State  Auditor  should  be  notified  of  the  change  in  the 
financial  set-up  of  your  county. 

Respectfully  submitted. 


OLLIVER  W.  NOLEN, 

Assistant  Attorney  General. 


APPROVED : 


ROY  McKftTRICK, 
Attorney  General. 


OWN : AH 


INSANE  PAUPERS:  ) 

) 

SHERIFF j ) 


Not  mandatory  upon  County  Court  to 
designate  Sheriff  to  transport  patient 
to  State  Hospital. 


April  15,  1955. 


Hon.  .'.alker  Pierce 
Prosecuting  attorney 
Howard  County 
Fayette,  icsouri 


ar  r.  Pierce: 


This  is  to  acknowledge  receipt  of  your  letter  of 
arch  27,  1955,  in  which  you  request  the  opinion  of  this 
department.  Your  letter  of  request  is  as  follows: 

" ill  you  please  give  me  your  opinion 
as  to  whether  or  not  it  is  mandatory 
upon  the  County  Court  to  designate  the 
Sheriff  to  keep  and  transport  insane 
patients  to  the  State  Hospital,  l’he 
practice  in  this  County  has  been  for 
the  County  Court,  themselves,  to 
deliver  the  patients  and  it  is  ray 
opinion  that  they  "nay  do  so  if  they 
like,  but  considerable  friction  has 
arisen  between  the  Court  and  the 
Sheriff  and  as  a result  1 am  referring 
the  matter  to  you  for  your  opinion." 


Your  question  is  whether  or  not  it  is  mandatory 
upon  the  count  court  to  designate  the  sheriff  to  kee 
and  transport  insane  patients  to  the  State  Hospitals.  e, 
of  course,  assume  that  your  qu  stion  pertains  to  in.fane 
poor  patients  sent  to  the  State  Hospitals  at  the  expense 
of  the  county. 

e shall  briefly  review  the  statutes  which  pertain  to 
the  sending  of  insane  poor  patients  to  the  state  uospitals  by 
the  county  court. 


Hon.  alker  fierce 


-2- 


a^ril  16,  1935 


Under  action  8 36,  R.  8.  .:o.  1929,  which  provides 
In  part  as  follows: 

"The  several  county  courts  shall  have 
power  to  s end  to  a state  hospital 
such  of  their  insane  poor  as  .-nay  be 
entitled  to  admission  thereto.  * * *" 


The  county  court  nay  upon  a hearing,  under  section 
8647,  R.  S,  Vo.  1^29,  cause  a suitable  order  to  be  entered 
of  record  sending  such  insane  poor  patient  to  certain 
designated  State  dospital  and  such  order  shall  sot  forth 
that  the  person  found  to  be  insane  is  a fit  subject  to  be 
sent  to  the  State  Hospital,  and  the  clerk  of  the  coi  rt 
shall  forthwith  forward  a certified  copy  of  said  order  to 
the  superintendent  of  the  hospital  accompanying  same  with 
the  request  of  admission  of  the  person  found  to  be  insane 
to  the  hospital. 

Under  section  8649,  R.  S.  :40.  1929,  upon  receiving 
the  application  ana  the  official  copy  of  the  order  of  the 
court,  the  superintendent  s jail  immediately  advise  the  clerk 
whether  the  patient  can  be  received  and,  if  so,  at  what  time. 
The  clerk  shall  thereupon  in  due  season,  for  the  conveyance 
of  such  patient  to  the  hospital  by  the  appointed  time,  i sr  ue 
hie  warrant  to  the  sheriff  of  his  county  or  any  ether  suit- 
able person  commanding  him  To  forthwith  arrest  such  insane 
person  and  convey  him  to  said  State  Hospital. 

Section  8650,  R.  S.  Mo.  1929,  provides  as  follows: 

"The  relatives  of  Insane  person  shall 
have  the  rl  if  they  choose,  to 
convey  him  to  the  hospital,  in  such 
case,  the  warrant  shall  be  direct  d 
to  one  of  them;  and  the  person  to 
whom  it  is  directed  and  his  asrlstant 
shall,  if  demanded,  receive  the  same 
compensation  allowed  for  the  like 
services  to  the  sheriff." 
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So,  under  the  foregoing  statutes,  the  relatives  of 
this  Insane  person  have  the  right,  if  they  choose,  to  con- 
vey him  to  the  hospital  and  a warrant  shall  be  directed  to 
one  of  them.  If  that  right  is  not  exercised  by  the 
relatives,  tve  warrant  shall  be  directed  to  the  sheriff  of 
the  county  or  any  other  suitable  person. 

It  is  a matter  left  to  the  discretion  and  Judgment 
of  the  county  court  as  to  who  shall  execute  the  warrant  and 
convey  the  patient  to  the  hospital,  the  sherif  or  any 
other  suitable  person.  However,  we  are  of  the  opinion  that 
it  is  against  public  policy  for  the  war  ant  issued  under 
the  provisions  of  Section  8649,  supra,  to  be  directed  to 
one  of  the  .members  of  the  county  court  "commanding  him  forth- 
with to  arrest  such  insane  person  and  convey  him  to  the 
state  hospital  designated  in  the  order."  In  other  words, 
the  county  court  should  not  execute  Its  own  warrant  by  an 
individual  member  of  the  court . 

The  county  court,  under  the  provisions  of  section 
8647,  R.  3.  Jo.  1929,  conducts  a hearing  ana  either  on  its 
own  finding  or  on  the  verdict  of  the  Jury,  if  one  shall 
have  been  employed,  finds  that  the  person  is  insane  and 
a fit  subject  to  be  sent  to  the  state  hospital;  the  county 
court  in  this  instance  is  acting  Judicially  and  when  the 
court  has  made  such  a finding,  for  one  or  more  of  the 
members  of  the  court  to  execute  the  warrant  issued  and  con- 
vey the  patient  to  the  state  hospital,  would,  in  our  opinion, 
be  against  p>  blic  policy,  .vnd  further,  it  must  be  remembered 
that  the  county  court  would  pass  on,  determine  and  allow 
the  fees  and  mileage  to  be  paid  for  rendering  this  service 
for  the  reason  that  the  fees  and  mileage  are  paid  by  the 
county  i nder  Section  8662  as  amended  by  laws  of  1933,  at 
page  408. 

as  was  said  by  the  oentu  ky  court  in  the  case  of 
Seglemery  v.  eissinger  et  al.,  131  5.  W.  41* 

"It  is  of  the  highest  importance  that 
.municipal  and  other  bodies  of  public 
servants  should  be  free  fr^tn  every  kind 
of  personal  influence  in  making  appoint- 
ments that  carry  with  them  services  to 
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which  the  public  are  entitled  and 
compen  atlon  that  the  public  must 
pay.  And  this  freedom  cannot  in  its 
full  and  fair  sonee  be  secured  when 
the  appointee  is  a member  of  the 
body  and  has  the  close  op  ortunity  his 
association  and  relations  afford  to 
place  the  other  members  under  obliga- 
ti ons  that  they  iay  feel  obliged  to 
repay.  Tew  persons  are  altogether 
exempt  from  the  influence  that  inti- 
mate business  relations  enable  associates 
to  obtain,  and  few  strong  enough  to  put 
aside  ;ersonal  considerations  in  dispens- 
ing public  favors.  And  it  is  out  of 
regard  for  this  h man  sentiment  and 
weakness,  and  the  fear  that  the  public 
interest  will  not  be  so  well  protected 
if  appointing  bodies  are  not  required 
to  go  outside  their  membership  in  the 
selection  of  public  servants,  that  the 
rule  announced  has  been  adopted,  and 
ou  ht  to  be  strictly  applied. * 


fhe  above  case  was  cited  approvingly  and  quoted  from 
in  the  caso  of  State  ex  rel.  -mith  v.  owman , 184  Mo.  Apo. 
549.  1.  o.  559. 

It  is  true  that  the  county  court  is  not  appointing 
one  of  its  members  to  an  office,  yet  the  court  in  the  present 
case  is  directing  the  warrant  to  one  of  its  members  and 
performing  the  service  and  collecting  the  fees  therefor,  and 
we  think  that  it  is  objectionable  and  would  fall  in  line 
with  the  reasoning  adopted  in  the  Kentucky  case. 


It  is,  therefore,  our  opinion  that  it  is  not  mandatory 
upon  the  county  court  to  designate  the  sheriff  to  keep  and 
transfer  insane  persons  to  the  state  hospitals,  but  any  person 
who  answers  the  description  of  "any  other  suitable  person" 


Hon.  llker  ierce 


6- 


ipril  15.  1935 


In  the  discretion  of  the  county  court  may  be  designated 
to  transfer  the  patient  to  the  hospital . but  in  our  opinion 
one  of  the  members  of  the  county  court  cannot  be  selected 
and  dcsl plated  to  execute  the  warrant,  convey  the  patient 
to  the  hospital  and  collect  the  fees  therefor. 


Very  truly  yours. 


COVE 'It  R.  HSfflTT 

Assistant  it  torrey- General 


APPR  ^VED: 


• OY  MCK. TTR1C  K 

At  tor  ey  eneral 


CRHtEO 


LICBNSE--COUNTY  COURTS:  Pool  tatles  operated  in  a County 

may  be  licensed  when? 


t-l? 


May  13,  1936. 


Hon.  J.  T.  Plnnell 
Prosecuting  Attorney 
McDonald  County 
Pineville,  Missouri 

Dear  sir: 

Your  request  for  an  opinion,  dated  May  4,  1935,  is 
as  follows: 

"Battery  t.,  203rd  Artillery,  Anderson, 

Missouri,  operates  a pool  room,  having 
several  tables,  on  a sort  of  •club 
plan.'  Charges  are  made  for  olaylng 
on  the  tables. 

"Please  give  me  an  ooinion  as  to  whether 
the  Battery  may  so  operate  a oool  room 
with  several  tables  without  oaying  state 
and  county  licenses. 

"The  Manager  of  the  oool  room  tells  me 
that  the  net  Drofits  are  turned  into 
the  'Mess'  fund. 

"I  find  no  exceptions  In  the  statutes 
other  than  of  a table  orivately  owned 
and  nlayed  on  without  charge." 

Article  X,  Section  1,  Missouri  Constitution  provides: 

"The  taxing  Dower  may  be  exercised 
ty  the  General  Assembly  for  State 
purposes,  and  by  counties  and  other 
municipal  corporations,  under  authority 
granted  to  them  by  the  General  Assembly, 
for  county  and  other  corporate  purposes." 

Article  X,  Section  10,  Missouri  Constitutinn  provides: 

"The  General  Assembly  shall  not  impose 
taxes  upon  counties,  cities,  towns  or 
other  municipal  corporettions  or  upon 
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the  Inhabitants  or  property  thereof* 
for  county,  city,  town  or  other  mu- 
nicipal purposes,  but  may,  by  general 
laws,  vest  In  the  corporate  author- 
ities thereof  the  power  to  assess 
and  collect  taxes  for  such  purposes." 

Pursuant  to  these  constitutional  provisions,  the 
Legislature  in  Chapter  131  R.  S.  Ho.  1929,  has  delegated 
to  the  County  Court  the  power  to  assess  and  levy  a tax 
on  pool  and  billiard  tables  and  has  provided  a plan  and 
general  scheme  of  putting  the  licensing  into  effect.  The 
tax  is  subject  to  such  limitations  as  the  Legislature  has 
provided. . 

Section  14272  R.  S.  Mo.  1929,  provides: 

"The  county  court  shall  have  nower 
to  license  the  keepers  of  billiard 
tables,  pigeonhole  tables,  Jenny 
llnd  tables,  and  all  other  tables 
kept  and  used  for  gaming,  unon 
which  ball  and  cues  are  usea.  At 
each  term,  the  clerk  of  said  court 
shall  prepare  and  deliver  to  the 
collector  of  their  counties  as  many 
blank  licenses  for  the  keepers  of 
such  tables,  hereinbefore  mentioned, 
as  the  respective  courts  4iall  direct, 
which  shall  be  signed  by  the  clerk 
and  attested  by  the  seal  of  the  court." 

Section  14280  h.  S.  o.  1929,  provides: 

"This  chanter  shall  not  apply  to 
any  person  having  sot  up  in  his 
own  private  residence  any  one  of 
such  tables  mentioned  in  sectiftn 
14272,  when  used  for  his  own  pri- 
vate use,  and  for  the  use  of  his 
family,  and  upon  which  no  charge 
is  made  for  playing." 

The  legislative  acts  above  quoted  have  been  in  the 
Statutes  for  over  one  hundred  years  (R.  3.  Mo.  1835,  p. 
96)  and  are  substantially  the  same  law  that  was  on  the 
books  in  the  territorial  days  of  Missouri.  (1.  Missouri 
Territorial  ^awa,  1804-1824,  p.  699.) 


Hon.  J.  T.  Plnnell 


May  15,  1955 


-5— 


In  the  case  of  Hawkins  v.  Harris,  265  S.W.  807; 
504  Mo.  509,  1.  c.  518,  the  plaintiff  by  mandamus  was 
asking  our  Supreme  Court  to  compel  the  County  Court  to 
Issue  a pool  table  license.  The  relief  was  denied  and 
our  Supreme  Court  said: 

"As  the  instant  case  stands,  under 
the  legislative  policy  of  the  State, 
the  occupation  in  which  relator  sought 
to  engage  was  not  one  he  could  exer- 
cise except  by  grant  of  a privilege 
or  license  from  the  State.  Un^er 
the  holding  of  this  and  some  other 
appellate  courts  of  the  State  it  is 
not  recognized  as  a useful  occupa- 
tion. It  is  not  an  occupation  which 
public  welfare  demands  that  he  shall 
be  permitted  to  exercise.  His  pri- 
vate interest  or  right  in  exercising 
it  is  not  such  as  'exists  independ- 
ent of  the  grant  of  the  power, ' to 
issue  him  a license,  or,  independent 
of  the  right  conferred  by  the  license 
itself,  but  is  to  be  created  there- 
by." 


CONCLUSION. 


We  are  of  the  opinion  that  the  manager  of  the  pool 
room  described  in  your  request  should  obtain  a license 
to  operate  where  the  County  Court  has  so  ordered. 

The  Statutes  provide  for  the  privilege  of  operating 
pool  tables  within  county  territorial  limits,  and  the 
privilege  can  be  granted  at  the  discretion  of  the  County 
Court  in  all  cases  whose  facts  do  now  fall  within  the 
exceptions  of  Section  14280,  supra.  In  such  exceptional 
cases  the  privilege  license  is  not  necessary. 

We  find  nothing  in  the  Constitution  02  Statutes 
of  Missouri  which  exempts  Battery  E*,  203rd  Artillery 
from  paying  a license  tax  for  the  privilege  of  opera- 
ting pool  tables.  The  fact  that  said  pool  tables  are 
opt: rated  by  a military  unit  does  not  exempt  them.  The 
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fact  that  the  tables  are  operated  on  a club  plan  or  that 
the  net  orofits  from  the  tables  are  turned  into  a mess 
fund  does  not  exempt  them.  If  the  operator  of  these 
tables  establishes  an  exemption  from  this  privilege  tax 
he  must  show  the  Court  that  the  tables  are  set  up  in  a 
private  residence  for  the  private  use  of  the  owner  or 
his  family,  and  that  no  charge  is  made  for  playing  upon 
the  tables. 


Respectfully  submitted 


WM.  BR  SAWYLRS 
Assistant  Attorney  General. 


APPROVLDj 


ftor&mrRick — 

Attorney  General. 


WOS:  H 


INTOXICATING  LIQUORS:  Wholesale  Liquor  Dealers  subjeot  to 

assessment  and  payment  of  an  ad  ralorem 
tax. 

/ - / ' 


June  36 , 1335. 


Hon.  J.  T.  Plnnell 
Pro6eoutlng  Attorney 
McDonald  County 
Plneville,  Missouri 


Dear  Sir: 


This  will  acknowledge  your  request  for  an 
opinion  which  reads  ae  follows: 

"Is  a wholesale  liquor  dealer  in 
this  state  subjeot  to  r>ssessment 
and  oolleotion  of  an  ad  valorem 
tax?" 


rfe  direct  your  attention  to  the  general  law 
respecting  the  taxation  of  merchants  which  le  found, 

In  part,  in  Section  10075  of  the  Revised  Statutes  of 
Missouri,  1329.  This  section  re&de  in  oart  as  follows: 

"Every  oerson,  corporation  or  co- 
partnership of  persons,  who  shall 
deal  in  the  selling  of  goods,  wares, 
and  merchandise,  ••••-  is  declared 
to  be  a merchant.  •••*" 


In  the  case  of  the  Great  Atlantic  t Paolflo 
Tea  Co  nany.  v.  Crea  -<  of  *hcat  Company.  327  Ted.  loc. 
olt.  oages  46  and  47,  the  Court,  in  defining  a "whole- 
saler" said: 

"A  'wholesaler'  is  one  who  buys  in 
comparatively  large  quantities  and 
who  sells,  usually  in  smaller  quan- 
tities, but  never  to  the  ultimate 
consumer  of  an  individual  unit.  Re 
sells  either  to  a • jobber',  a sort 
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of  middleman,  ot  to  a ■retailer', 
who  sell 8 to  the  consumer.  The 
quantities  bought  by  the  wholesaler 
may  wary  from  a fraotlon  of  a oar 
load  to  many  oar  loads;  It  being 
the  character,  not  of  his  buying, 
but  of  his  selling,  that  marks  him 
as  a wholesaler.  ••••■. 


In  construing  Section  10075,  supra,  with  what  the 
Oourt  said  In  the  above  mentioned  oase  in  defining  a 
"wholesaler*.  It  Is  the  oolnlon  of  this  de  artment  that 
a wholesale  liquor  dealer  would  oome  within  the  meaning 
of  said  section  for  the  purpose  of  taxation. 


Seotlon  10077,  R.  S.  Mo.  1929,  provides  In  part  that 
merchants  shall  pay  an  ad  valorem  tax  equal  to  that  which 
Is  levied  on  real  estate,  and  reads  In  part  as  follows: 


"Merchants  shall  pay  an  ad  valorem 
tax  equal  to  that  whloh  TF  levied 
ur>on  real  estate,  on  the  highest  a- 
mount  of  all  roods,  wares  and  mer- 
chandise which  they  may  have  In  their 
noasesslon  or  under  their  control, 
whether  owned  by  them  or  consigned 
to  them  for  sale,  at  any  time  between 
the  first  Monday  In  Mr-roh  and  the 
first  Monday  in  June  In  eaoh  year, 
eeees 


It  Is  provided  under  the  provisions  of  the  Liquor  Con- 
trol Act  that  certain  fees  be  Dald  for  licenses  issued  to 
manufacturers,  wholesalers  and  retailers.  Also,  In  addition 
thereto  there  shall  be  paid  for  the  privilege  of  selling 
certain  aloohollc  liquors  various  amounts  of  inspection  fees. 


It  Is  the  opinion  of  this  deoar tment  that  the  afore- 
mentioned fees  would  not  abridge  the  right  to  levy  an  ad 
valorem  tax.  In  the  oase  of  Konett  v.  Hall.  128  Mo.  App. 
loc.  oit.  page  94,  the  Court  said: 

"••••  It  has  been  frequently  adjudged 
to  be  perfectly  competent  for  the 
state  to  collect  an  ad  valorem  tax  on 
property  used  in  a o&lling  and  at  the 
same  time  to  impose  a license  tax  on 
the  pursuit  as  a condition  to  the  right 
to  oarry  It  on,  and  this  power  may  be 
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delected  to  municipal  corporations, 


In  light  of  the  foregoing  statutes  and  authorities. 
It  Is  evident  that  a wholesale  liquor  dealer  would  be 
subject  to  the  payment  of  an  ad  valorem  tax. 


coysLuaior. 


Ye  oonolude  that  a wholesale  liquor  dealer  Is  a mer- 
chant within  the  meaning  of  Seotlon  10^75,  suora,  that 
such  wholesale  liquor  dealer  Is  subject  to  assessment  and 
oolleotlon  of  an  ad  valorem  tax  In  addition  to  the  lioense 
and  gallonags  fees  required  to  be  paid  under  the  Liquor 
Control  Act. 


Respectfully  submitted. 


approved: 


MT83XLL  C.  8T0XX 
Assistant  A ttoney— General. 


J6K1’  W.  Hoi‘^1!,  Jr. 

(Acting)  Attorney-General. 
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CITY  liANAflEB  GOVERHSCENT:  Ordinance  permitting  marble  and  slct  machines 
to  operate  and  pa.-  occupation  tax  illegal. 


August  21,  1935. 


Dr.  H.D.  Foe,  Captain, 

In  Charge  of  deserve  Police  Corps, 
excelsior  Jprings,  kiseouri. 


Dear  dir: 


This  department  is  in  receipt  of  your  letter  of 
some  time  ago  wherein  you  request  an  opinion  regarding  certain 
questions  therein  contained  as  they  relate  to  the  City  of 
Axoelsior  springs,  which  has  changed  from  the  alderaanlc  to 
the  city  manager  form  of  government  in  1923.  Your  first 
question  is  as  follows: 

"To  be  perfectly  legal,  according 
to  law  in  this  state,  should  not 
the  City  Council  have  enacted 
certain  ordinances  complying  with 
the  Missouri  statutes  relating  to 
the  appointment  of  such  police 
officers  as  were  desired  or  neces- 
sary for  the  good  government  of 
our  city,  establishing  and  defining 
their  duties,  etc?" 

section  6937,  R.3.  Uo.  1929,  relating  to  the  powers 
of  the  Council  under  city  manager  form  of  government  is  as 
follows: 

"Except  as  herein  otherwise  provided 
the  council  of  any  city  organizing 
under  this  article  shall  have  all 
the  powers  now  or  hereafter  given 
to  the  council  or  to  the  mayor  and 
council  jointly,  under  the  law  by 
which  such  city  adopting  this  article 
was  governed  under  its  former  organi- 
zation; and  shall  have  such  power 
over  and  control  of  the  administration 
of  the  city  government  as  is  provided 
in  this  article. 

"It  shall  be  the  duty  of  the  council 
to  pass  all  ordinances  and  other 
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measures  oonduciTe  to  the 
welfare  of  the  city  and  to  the 
proper  carrying  out  of  the  pro- 
visions of  this  article.  It 
shall  appoint  a suitable  person 
not  a member  of  the  council  to 
be  the  administrative  head  of 
the  city  government  whose  official 
title  shall  be  'city  manager'. 

The  council  shall  also  provide 
for  all  offices  and  positions  in 
addition  to  those  herein  specified, 
which  may  become  necessary  for  the 
proper  carrying  on  of  the  work  of 
the  city,  and  shall  fix  the  salary 
and  compensation  of  all  officers 
and  employes  of  the  city  not  herein 
provided  for.  a 11  officers  of  the 
city  shall  be  paid  in  equal  monthly 
Installments  for  their  services 
and  all  employes  of  the  city  shall 
be  paid  monthly  or  at  such  shorter 
periods  as  the  council  shall 
determine.  The  creation  of  all 
offices  and  salaries  attached 
thereto,  which  may  be  provided  for 
by  the  council  under  this  article 
shall  be  by  ordinance,  and  they 
shall  all  be  for  an  indefinite 
term.  The  council  shall  also  pro- 
vide office  rooms  at  the  city  hall 
or  at  some  other  convenient  and 
suitable  place  in  the  city  for  the 
transaction  of  the  business  of  the 
city  and  for  the  convenience  of  its 
officers. " 


In  view  of  the  terms  of  Section  6937,  supra,  we  are 
of  the  opinion  that  it  is  the  duty  of  the  City  Council,  when 
the  city  manager  form  of  government  is  adopted,  to  enact 
all  ordinances  in  conformity  with  the  statutes  in  order 
to  make  effective  the  terms  of  sections  6930  to  6945,  R.3. 
Mo.  1929,  inclusive. 


Your  second  and  third  questions  are: 

"Are  the  police  who  have  been 
appointed  without  the  enactment  of 
such  proper  ordinances,  legally  and 
duly  appointed  officers  in  every 
sense  of  the  word?" 
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" * * * In  the  month  of  May 
this  year  our  City  Manager  came 
to  my  office  complaining  that 
the  town  was  full  of  marble  machines 
and  asked  that  I * * * make  a survey 
of  the  city  and  get  a list  of  the 
number  of  machines,  find  out  who  the 
agents  were  who  we  re  planing  them 
around  throughout  the  city,  etc. 

"I  complied  with  his  request,  * * * * 
Upon  submitting  my  report  I asked 
this  question:  'Are  you  going  to  run 
these  machines  out  of  town?*  answer: 
'No,  we  are  going  to  create  an 
ordinance  wherein  the  agents  plaolng 
such  machines  will  pay  an  occupation 

tax  so  much  per  machine  per  yea r.' 

* ♦ * ♦ 

"Is  not  such  an  ordinance  illegal, 
in  as  much  as  it  makes  the  city  an 
abettor  to  the  act  of  having  possession 
or  in  aiding  the  placing  of  such 
machines?" 


Referring  again  to  Section  6937,  supra,  in  order  for  the 
appointment  of  various  police  officers  to  have  been  legal  in 
every  sense  of  the  word,  it  is  our  opinion  that  the  City  Council 
should  have  passed  appropriate  ordinances  in  compliance  with 
the  statutes;  however,  bearing  in  mind  that  there  are  two  classes 
of  officers,  i.e.,  de  jure  and  de  facto  officers,  we  are  of  the 
opinion  that  regardless  of  the  fact  that  the  Council  failed  to 
pass  appropriate  ordinances,  the  officers  acted  and  carried  out 
the  duties  of  police  officers  and  are  at  least  De  facto  officers; 
therefore,  as  such  defacto  officers,  their  acts  may  be  considered 
legal. 


a deolsion  bearing  on  this  question  is  the  case  of  Otate 
ex  rel.  v.  Cartwright,  122  Mo.  App.  l.c.  204-205,  wherein  the 
Court  said: 

"We  readily  concede  that  the 
appointment  of  the  district  clerk 
should  have  been  made  by  the  board 
at  a regular  or  special  meeting 
thereof.  (Pugh  v.  School  District 
No.  5,  114  Mo.  App.  668)  And  as 
this  was  not  done,  V at  Mr.  Cartwright 
was  not  the  district  clerk  de  jure. 

But  It  does  not  follow  that  he  must 
be  regarded  as  a mere  interloper 
and  his  acts  in  the  discharge  of  the 
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duties  of  the  office  held 
to  be  void  because  of  the 
absence  of  his  formal  appoint- 
ment. In  a recent  case,  this 
court,  speaking  through  Ellison, 

J. , quoted  with  approval  the 
doctrine  In  c>tate  ?.  Carroll, 

38  Conn.  449,  that,  'An  officer 
de  faoto  is  one  whose  acts, 
though  not  those  of  a lawful 
offioer,  the  law,  upon  principles 
of  policy  and  Justice,  will 
hold  valid  so  far  as  they  Involve 
the  Interests  of  the  publlo  and 
third  persons,  where  the  duties 
of  the  office  were  exercised 
(1)  without  a known  appointment 
or  eleotlon,  but  under  such  cir- 
cumstances of  reputation  or 
acquiescence  as  were  calculated 
to  induce  people  without  Inquiry 
to  submit  to  or  invoke  his 
action,  supposing  him  to  be  the 
officer  he  assumed  to  be,  etc.* 

(Usher  v.  Telegraph  Co.,  (not 
yet  reported)).  The  school  board 
by  a course  of  conduct  extending 
over  a period  of  years  recognized 
ILr.  Cartwright  es  district  olerk, 
adopted  and  profited  by  his 
official  acts  and  knowingly  permitted 
the  county  officers  and  the  general 
public  to  deal  with  him  as  a legal 
officer.  These  facts  constituted 
him  such  officer  de  facto  and  the 
enumeration  taken  and  filed  by  him 
In  1905  in  the  usual  way  and  in 
compliance  with  the  requirements 
of  the  statute  must  be  deemed  to 
haw?  been  authorized  by  the  school 
board.  That  body  'caused  it  to 
be  taken  and  forwarded  to  the  county 
clerk'  within  the  meaning  of  the 
statute." 

The  police  officers  in  question  have  been  acting  and 
carrying  out  their  dutiea  as  such  officers — are  recognized  by 
the  general  public  as  the  officers  of  the  city— therefore , we 
are  of  the  opinion  that  their  acts  in  carrying  out  their  official 
duties  would  be  legal,  and  the  same  would  not  constitute  a 
defense  by  lawyers  in  criminal  cases. 
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Your  next  question,  relating  to  marble  and  slot  machines 
which  have  by  ordinance  been  permitted  to  be  operated  by 
payment  of  an  occupation  tax,  Is  as  follows: 

"If  the  prosecutor  of  this  county 
should  order  a raid  on  places 
haring  such  machines  In  their 
place  of  business  and  order  the 
destruction  of  same,  would  not 
the  city  be  In  rather  a precarious 
position,  both  from  a legal  stand- 
point and  from  a standpoint  of 
clrll  suit  for  damages  by  the 
agents  and  syndicates  putting  out 
such  machines?" 


The  question  arises  as  to  whether  or  not  such  machines 
are  gambling  devices  within  the  meaning  of  Jectlon  4287,  R.o.  Mo. 
1929,  which  is  as  follows: 


"Every  person  who  shall  set  up 
or  keep  any  table  or  gaming  device 
commonly  called  a £ C,  faro  bank, 

£ 0,  roulette,  equality,  keno,  slot 
machine,  stand  or  device  of  whatever 
pattern,  kind  or  make,  or  however 
worked,  operated  or  manipulated, 
or  any  kind  of  gambling  table  or 
gambling  device  adapted,  devised  and 
designed  for  the  purpose  of  playing 
any  game  of  chance  for  money  or 
property  and  shall  induce,  entice 
or  permit  any  person  to  bet  or  play 
at  or  upon  any  such  gaming  table 
or  gambling  device,  or  at  or  upon 
any  game  played  or  by  means  of  such 
table  or  gambling  device  or  on  the 
side  or  against  the  keeper  thereof, 
shall,  on  conviction,  be  adjudged 
guilty  of  a felony,  and  shall  be 
punished  by  Imprisonment  in  the 

penitentiary  for  a term  of  not  less 
than  two  nor  more  than  five  years,  or 
by  Imprisonment  in  the  county  jail 
for  a term  not  less  than  six  nor 
more  than  twelve  months." 
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assuming,  as  you  state  In  your  letter,  that  such  me chi nos 
are  gambling  devices,  has  the  city  the  authority  t*  pass 
ordinances  licensing  then  to  operate?  Jeotion  7269,  R.  J.  Mo* 
1929  states  that  all  ordinances  must  conform  to  the  state 
lavs,  providing  as  follows: 

"«.ny  municipal  corporation  in 
this  state,  vhether  under  general 
or  speolal  charter,  and  having 
authority  to  pass  ordinances 
regulating  subjects,  natters  and 
things  upon  vhloh  there  is  a 
general  lav  of  the  state,  unloss 
otherwise  prescribed  or  authorized 
by  some  special  provision  of  its 
charter,  shall  confine  and  re- 
strict its  Jurisdiction  and  the 
passage  of  its  ordinances  to  and 
in  conformity  with  the  state  lav 
upon  the  same  subject.'* 

In  the  oase  of  Jtate  ex  rel.  Nlgro  v.  Kansas  City, 

325  Mo.,  l.o.  101,  the  Court  said: 

"But  the  Board  can  in  no  case 
relieve  from  a substantial  com- 
pliance vlth  the  ordinance; 
their  adm'nistratlve  discretion 
is  limited  to  the  narrov  compass 
of  the  statute;  they  can  not 
merely  pi ok  and  ohooae  as  to  the 
individuals  of  whom  they  vlll  or 
will  not  require  a strict  compli- 
ance vlth  the  ordinance,  (otate 
v.  Christopher,  317  Mo.  1179, 

1196,  298  d.TT.  720 

Likewise,  in  the  oase  of  dt.  Louis  v.  Bernard,  249  Mo. 
l.o.  5d: 


"The  design  of  said  last  named 
provisions  of  our  Constitution, 
statutes  and  the  .scheme  and  Charter 
of  jt.  Louis  is  to  prevent  the 
enactment  of  city  ordinances  which 
are  not  in  conformity  with  the 
general  laws  of  the  otate. 

"The  defendant’s  motion  to  quash 
designates  several  alleged  reasons 
why  the  information  is  defective, 
but  the  trial  court  made  no  finding 
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of  facts  and  gave  no  declarations 
of  law.  Therefore,  we  are  not 
fully  informed  on  what  ground  the 
Information  of  the  city  attorney 
was  quashed.  However,  the  attor- 
neys for  both  plaintiff  and 
defendant  have,  in  their  briefs, 
assumed  that  the  information  was 
quashed  on  account  of  the  alleged 
conflict  between  the  ordinance 
and  said  sections  4804  and  4805, 
Revised  statutes  1909;  and  we 
will  treat  that  alleged  confliet 
as  the  issue  upon  which  the 
judgment  of  the  court  of  criminal 
correction  must  be  affirmed  or 
reversed. 

"We  think  it  id  perfectly  clear 
that  the  plaintiff  city  cannot  by 
ordinance  authorize  the  doing  of 
any  act  which  the  general  laws  of 
the  Jtate  have  prohibited;  and  where 
the  statutes  of  the  dtate  expressly 
restrict  or  limit  the  power  of  a 
city  to  legislate  upon  a given 
subject,  such  city  cannot  legally 
overstep  the  boundaries  marked  out 
for  it  by  the  General  Assembly, 
agreeable  to  these  views  it  was  held 
in  the  case  of  City  of  ot.  aouia 
v.  keyer,  185  ko.  583,  that  at.  Louis 
could  not  levy  a peddler's  license 
tax  upon  a farmer  who  sold  products 
of  his  farm  in  said  city,  for  tha 
reason  that  section  9516,  Revised 
statutes  1909,  prohibits  all  incor- 
porated cities  in  the  otate  from 
levying  any  such  tax.” 


COHCLUoIOK 


It  is  the  opinion  of  this  department  that  an  ordinance 
permitting  marble  and  slot  machines  to  be  operated  by  paying 
an  occupation  tax  is  illegal  because  same  sanctions  that 
which  the  dtate  statutes  prohibit.  The  Prosecuting  .attorney 
or  sheriff  would  have  power  to  raid  places  wherein  such 
devices  were  operated  and  prosecute  the  operators  on  the 
grounds  that  such  machines  are  gambling  devices,  irrespective 
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of  a city  ordinance  permitting  the  operation  of  same. 


Respectfully  submitted. 


OLLIV^R  W.  AQLiSN, 
assistant  Attorney  General. 


APPROVED : 


JOIj.'i  • HCFFLLiL , Jv  • y 
(acting)  attorney" General . 


OWN:aH 


TAXES  - Payment  of  taxes  on  part  of  one  tract  of 
land. 


September  26,  1935 


Honorable  J.  T.  innell 
irosecuting  Attorney 
HcLonnlr  County 
lrevlllc,  Missouri 


FILED 


ucnr  F Ir  t 


e have  your  request  of  September  4, 
lsJ35  for  nn  o In  ion,  which  roque  at  Is  as  fol- 
lows! 

"A  fan  of  193  ocros  was  owned  by 
A,  on  which  taxr e ©re  delinquent 
fer  five  yonrsj  3.  foreclosed  e 
mortgage  on  acres  of  at  id  form 
and  became  the  nur  c-haser  at  the 
foreclosure  ar le;  • wonts  to  ay 
the  tax  a or  tho  119  acres  ho  owns. 

Is  there  on:  way  that  !3>  cr»n 
:>pv  thytox'  a on  hi  a iTo  ocr<  r 
wl  thout  r.lsV  roy  In  • tSe*" taxes 
on  Le  'Vr  ir  r ce  o f he  acres  ? " 


ihe  answer  to  the  above  mery  sp  ears 
to  be  fully  set  out  in  SMtlon  9913,  • r#  "o. 

1929,  which  In  part  provides  as  follows t 

" e he  collee  or  shall  receive 
taxes  on  part  of  rny  lot,  piece 
or  parcel  of  lnno  charged  with 
taxes:  rovlcJed,  the  rarsona 

raying  such  tax  eh«l  furnish  a 


#8  - Honorable  J.  2'.  fSnrcll 


particular  specif  lcntion  of  the  part, 
one  If  the  tax  on  the  remainder  of 
such  loc  rnr  parcel  of  land  shall 
remain  un:&ic,  the  collector  shall 
enter  Into  ruch  specification  In 
his  return#  to  the  end  hat  the  rnrt 
on  which  the  tax  remains  unnnid  may 
he  clearly  known. " 


It  Is#  therefore#  the  or in Ion  of  this  of- 
fice that  under  the  above  stated  facts,  the  new 
owrer  of  the  119  acres  of  land#  may  :ay  TEe  back 
taxes  on  only  that  portion  of  lend  which  he  now  owns. 


Yours  very  truly# 


. 

Assistant  ttomey  Oeneral 


OfiOVLi  * 


Jr. 

(Acting)  t orney  tfe-er-l 


COUNTY  COURT-- SHERIFFS*  In  Counties  of  less  than  75,000 

inhabitants.  County  Judges  are  en- 
titled to  $5  •00  per  day  whei  necessar- 
ily engaged  in  holding  Court.  There 
is  no  statutory  or  common  law  duty  in 
Missouri  for  a sheriff  to  open  Court, 
but  his  duty  is  to  attend  Court. 


OctoLer  16,  1935. 


Honorable  C.  W.  Piper 
Clerk  of  the  County  Court 
Saline  County 
Marshall,  Missouri 

Dear  Sir: 

We  acknowledge  your  request  for  an  opinion  dated 
September  21,  1935,  which  reads  as  follows: 

"We  are  wishing  to  have  your  opinion 
in  regard  to  duties  of  the  Sheriff 
of  the  several  Counties  of  Missouri. 

"1.  Is  it  compulsory  for  the  Sher- 
iff to  open  the  County  Court  each 
day  that  the  County  Court  meets  for 
that  body  to  be  in  an  official  session, 
or  is  it  only  necessary  for  the  Sher- 
iff to  open  the  County  Court  four  (4) 
times  a year,  the  beginning  of  each 
term  of  Court? 

"2.  If  the  County  Court  goes  as  a 
body  into  the  Countxy  to  view  roads 
and  bridges,  is  it  necessary  for  the 
Sheriff  to  open  the  County  Court  in 
order  for  the  County  Court  to  re- 
ceive their  oay  for  that  day  when  no 
work  of  record  has  been  transacted, 
or  is  it  only  necessary  for  the  Clerk 
to  make  an  entry  on  the  County  Court 
record  to  that  effect? 

"We  are  very  anxious  for  your  opin- 
ion on  this  matter,  and  would  be 
very  grateful  for  an  early  reply." 

It  la  the  mandatory  statutory  duty  of  the  sheriff 
to  act  in  attendance  upon  the  County  Court  at  every  term. 

Section  11518  R.  S.  Mo.  1929,  provides  in  part: 
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"*  ->  -a-  -a-he  shall  attend  uoon  all 
courts  of  record  at  every  term,*  * 

# " 

Again  in  Action  1870  ft.  S.  Mo.  1929,  the  Legis- 
lature provided: 

"The  several  sheriffs  shall  attend 
each  court  held  in  their  counties, 
except  where  it  shall  otherwise  be 
directed  by  law;  and  it  shall  be  the 
duty  of  the  officer  attending  any 
court  to  furnish  stationery,  fuel, 
and  other  things  necessary  for  the 
use  of  the  court  whenever  ordered 
by  the  court." 

County  Judges  are  constitution  officers  with  con- 
stitutional duties  to  perform,  and  Article  VI,  Section 
36,  Missouri  Constitution  proviejes: 

"In  each  county  there  shall  be  a 
county  court,  which  shall  be  a 
court  of  r ecord„  and  shall- Krve 
jurisdiction  to  transact  all  county 
and  such  other  business  as  may  be 
prescribed  by  law.  The  court  shall 
consist  of  one  or  more  judges,  not 
exceeding  three,  of  whom  the  probate 
Judfee  may  be  one,  as  may  be  provided 
by  law." 

Section  2077  R.  S.  Mo.  1 29  provides: 

"The  said  court  shall,  when  not 
otherwise  provided  by  law,  hove 
power  to  award  process  and  to  cause 
to  come  before  them  all  and  every 
person  whom  they  may  deem  It  necessary 
to  examine,  whether  parties  or  witnesses, 
and  may  examine  every  person  on  oath 
or  affirmation,  touching  any  matter 
in  controversy  before  them." 

The  Legislature  has  provided  for  the  terms  of  the 
County  in  Lection  2083  ft.  S.  Mo.  1929,  which  reads: 

"Pour  terms  of  the  county  court 
shall  be  held  in  each  county  an- 
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nually,  at  the  place  of  holding 
courts  therein,  commencing  on  the 
first  Mondays  in  February,  .May, 

August  and  Novenfcer.  The  county 
courts  may  alter  the  times  for  hold- 
ing their  stated  terms,  giving  notice 
thereof  in  such  a manner  as  to  them 
shall  seem  expedient:  Provided,  that 
in  counties  now  containing  or  that 
may  hereafter  contain  Beventy-five 
thousand  or  more  inhabitants,  and 
where  county  courts  are  now  or  may 
hereafter  be  held  at  more  t>1<  ces  than 
one  and  at  other  places  than  the 
county  seat,  the  terms  of  said  court 
shall  be  held  monthly  and  alternately 
at  the  county  seat  and  such  other 
pieces  as  may  be  provided  for  the 
holding  of  such  court,  and  each 
monthly  term  shall  commence  on  the 
first  Monday  of  each  month." 

Section  2091  R.  S.  Mo.  1929  provides  the  statutory 
method  whereby  a County  Court  can  do  County  business  and 
reads: 


"A  majority  of  the  judges  of  the 
county  court  shall  constitute  a 
quorum  to  do  business;  a single 
member  may  adjourn  from  day  to  day, 
and  require  the  attendance  of  t hose 
absent,  and  when  but  two  judges  are 
sitting  and  they  shall  disagree  in 
any  matter  submitted  to  them,  the 
decision  of  the  presiding  judge  at 
the  time  being,  to  be  designated  by 
the  clerk  & such  court,  shall  stand 
as  the  judgment  of  the  court." 

In  the  case  of  Gammon  v.  Lafayette  County,  76  Mo. 

675,  1.  c.  676,  the  Supreme  Court  said: 

"The  right  of  a outlie  officer  to 
fees  is  derived  from  the  statute. 

He  is  entitled  to  no  fees  for  ser- 
vices he  may  perform,  as  such  of- 
ficer, unless  the  statute  gives  it. 
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^hen  the  statute  fails  to  provide  a 
fee  for  service  he  is  reouired  to 
perform  as  a outlie  officer,  he  has 
no  claim  uoon  the  State  for  comoen- 
sation  for  such  service*" 

County  Judges  in  Saline  County  receive  their  com- 
OBnsatlonas  orovided  for  Counties  under  76,000  copula- 
tion, and  Section  2098  H*  S.  Mo*  1929,  as  amended  in  the 
Laws  of  1931,  oage  191,  read  in  parts 

■•»***  in  all  counties  of  this 
state  now  or  hereafter  having  lees 
than  seventy-five  thousand  inhabit- 
ants, the  judges  of  the  county 
court  shall  receive  for  their  ser- 
vices the  sum  of  five  dollars  per 
day  for  each  day  necessarily  en- 
gaged in  holding  court*  In  addition 
to  the  salaries  herein  authorized 
to  be  paid  to  judges  of  the  county 
court  in  counties  having  seventy- 
five  thousand  Inhabitants  or  more, 
and  in  addition  to  the  per  diem 
herein  authorised  to  be  paid  to  the 
judges  of  the  county  court  in  count- 
ies having  Is  as  than  seventy-five 
thousand  inhabitants,  said  judges 
shall r eceive  five  cents  per  mile 
for  each  mile  necessarily  traveled 
in  going  to  and  returning  from  the 
piece  of  holding  county  court,  oro- 
vldei  that  such  mileage  shall  be 
charged  only  once  for  each  regular 
term*" 

16  Corous  Juris,  page  881,  Lection  231,  naragraph 
2,  orovides: 

"Where  the  time  of  beginning  but 
not  of  ending  a term  is  fixed,  the 
term,  when  it  has  been  duly  begun, 
will  continue,  and  may  for  all  gen- 
eral purooses  be  considered  as  in 
session,  until  it  has  been  determined 
by  some  affirmative  judicial  act, 
such  as  an  adjov  mment  sine  die,  or 
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until  the  next  term;  and  after  the 
term  of  a court  haa  been  opened,  the 
qneatlona  how  long  it  shell  remain 
open,  to  what  day  it  shall  be  ad- 
journed, and  whether  and  how  often 
it  8 hall  remain  open  for  incidental 
business  after  the  regular  business 
of  the  term  has  been  concluded  are 
matters  which  irest  in  the  discretion 
of  the  Judge,  the  general  rule  being 
that  the  term  should  or  may  be  con- 
tinued until  all  the  business  before 
the  court  is  disposed  of." 

In  the  case  of  Lewis  v.  Hoboken  42  N.  J.  L.  377, 
that  Court  said  at  1.  c.  379; 

"The  relator's  theory  is  that  the 
court  is  always  open,  and  that  there 
is  each  day  a constructive  sitting 
of  the  court,  at  its  usual  meeting 
place,  whore  he  may  attend,  and  for 
each  day  of  such  attendance,  claim 
pay# 

"The  defendant  thought  that  he  should 
be  paid  only  when  he  was  serving  the 
court  at  an  actual  session. 

"This  latter  view  seems  to  me  to  be 
the  correct  one,  and  to  be  rested 
ut>on  the  only  interpretation  which 
the  words  used  in  the  a ct  will  admit 
of.  'Attendance  uoon  the  sittings 
of  the  court.  1 is  the  condition  of 
payment# 

"A  court  is  defined  by  Bacon  (tae« 

Air.,  tit.  'Court,1  A,)  to  be  'an 
Incorporeal  political  being,  which 
requires  for  its  existence  the  pre- 
sence of  ita  judges,  or  a competent 
number  of  them,  and  a clerk  or  pro- 
thonotary,  at  or  during  which,  and 
at  a place  where  it  is,  by  law. 
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authorized  to  be  held,  and  the  per- 
formance of  some  public  act  Indicative 
of  the  design  to  perform  the  functions 
of  a court* 1 " 


CONCLUSION. 


As  per  the  Missouri  Constitution,  the  County  Courts 
of  the  several  Counties  In  Missouri  are  Courts  of  Record 
"with  Jurisdiction  to  transact  all  County  business  as  may 
be  prescribe!  by  law*"  According  to  Section  2077,  supra, 
they  have  power  to  award  process  touching  any  matter  in 
controversy  before  them*  According  to  Sections  11518 
and  1870,  supra,  it  Is  the  sheriff's  duty  to  attend  the 
County  Court  at  every  term,  and  to  attend  all  process  Is- 
sued out  of  the  County  Court,  except  where  the  attention 
of  process  is  directed  otherwise  by  the  Legislature*  The 
Legislature  has  provided  fees  Incidental  to  the  perform- 
ance of  certain  duties  in  the  office  of  sheriff,  includ- 
ing fees  for  attending  the  County  Court  and  fees  for  the 
attention  of  process  issued  out  of  the  County  Court,  but 
in  our  search  we  find  no  Statute  specifically  directing 
the  sheriff  at  any  time  to  "open  Court",  nor  Is  there  a 
statutory  fee  allowed  for  "opening  Court*"  Is  it  to  be 
said  that  because  the  Legislature  said  that  he  must  at- 
tend each  term  of  the  County  Court,  and  that  he  must  at- 
tend all  process  Issued  out  of  the  County  Court,  It  is 
necessarily  implied  from  this  statutory  duty  that  he  has 
the  Implied  duty  to  "open  Court?"  We  think  not*  Where 
the  sheriff  opens  the  County  Court,  as  Is  practiced  In 
many  courts  In  Missouri,  he  does  so  either  under  the  rule 
of  the  Court  or  by  sufferance  of  the  Court*  The  common 
law  and  Statutes  of  Missouri  are  silent  on  the  matter  of 
a sheriff  opening  the  county  Court* 

Once  the  statutory  term  is  In  session  It  continues 
in  session  at  the  discretion  of  the  Court  until  all  bus- 
iness before  the  Court  Id  disposed  of*  It  is  common 
knowledge  that  a term  of  Court  may  in  fact  consist  of 
many  days,  but  by  legal  fiction  It  is  deemed  to  consist 
of  but  one  day,  the  day  upon  which  it  is  first  held,  with 
the  sheriff  In  formal  attendance*  Once  Court  Is  in 
session,  at  no  place  In  the  law  Is  a sheriff  empowered 
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to  assume  that  the  County  Court  closes  fnom  day  to  day 
with  a new  opening  on  each  succeeding  day.  Ail  succeed- 
ing days  of  Court  are  in  contemplation  of  the  law  only 
a part  and  continuance  of  the  first  day. 

The  County  Judges  are  constitutional  officers  charged 
with  administering  the  affairs  of  the  County,  and  many 
of  their  functions  are  other  than  Judicial,  and  do  not 
necessitate  the  presence  of  a sheriff.  It  becomes  their 
duty  to  view  roads  and  bridges  when  occasion  demands* 

It  is  their  duty  to  see  and  know  where  County  money  is 
being  spent,  or  expected  to  be  spent.  Nothing  in  the 
Statutes  compel  them  to  hold  Court  in  the  Court  House. 

The  Statutes  spy  that  once  the  term  of  Court  is  legally 
in  session  the  majority  of  the  judges  shall  constitute 
a quorum  to  do  County  business,  as  long  as  the  term  is 
not  determined  by  some  affirmative  judicial  act  or  by 
operation  of  the  law* 

We  are  of  the  opinion  that  during  statutory  term 
time,  but  not  during  judicial  adjournment,  they  can  meet 
at  any  public  place  within  the  County  where  the  occasion. 

In  their  discretion,  demands  their  presence,  and  a quorum 
of  said  Court  can  then  and  there  necessarily  hold  court 
and  do  business  for  the  County,  for  which  service  they 
are  entitled  to  per  diem  compensation.  The  Sheriff  need 
not  be  physically  present  after  his  attendance  on  the 
first  day  of  the  term.  During  term  time,  if  the  Court 
needs  him  for  any  official  service,  it  is  within  their 
power  to  send  for  him* 

The  Legislature  has  said  that  the  County  Court  of 
Saline  County  shall  receive  %S*00  for  each  day  necessarily 
engaged  in  holding  Court",  and  it  further  says  that  each 
term  they  "shall  receive  five  cents  per  mile  for  each 
mile  necessarily  traveled  in  going  and  returning  from  the 
dace  of  holding  Court •" 

Respectfully  submitted 


APPROVED l WH.  JRR  SAWTERS 

Assistant  Attorney  General. 


JohH  Jr. 

(Acting)  Attorney  General* 


WOS:H 


SCHOOLS:  Money  found  in  the  teachers*  fund  may  not 

be  transferred  to  either  incidental  fund 
or  building  fund,  directly  or*by  subterfuge. 
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November  27,  1925 


lion.  J.  T.  Pinnell 
Prosecuting  Attorney 
dicDonald  County 
finevl lie, Missouri 


Dear  Sir: 


This  is  to  acknowledge  your  letter  dated  No- 
vember 19,  1935,  as  follows: 

M During  the  year  1934  and  prior 
years , some  of  the  rural  school 
'districts  In  this,  McDonald 
County,  accumulated  surpluses  of 
approximately  4300.00  in  the 
teachers ' funds  which  up  to  this 
time  are  intact. 

ijecause  of  bettor  conditions  , more 
state  help  etc.,  those  funds  are 
not  and  will  not  be  needed  for 
payment  of  teachers'  salaries. 

These  same  schools  are  greatly  in 
need  of  repairs  to  their  bu Tidings, 
additional  equipment,  books  etc., 
and  could  use  such  surpluses  to 
great  advantage  if  there  is  any 
legal  way  to  transfer  them  to  the 
incidental  funds  of  the  districts. 

Can  such  transfer  be  legally  made? 

The  County  Superintendent,  who  re- 
quests this  opinion,  suggested  that 
the  districts  might  legally  draw 
warrants  to  the  teachers,  on  such 
funds,  present  the  warrants  to  the 
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County  Treasurer  for  payment 
and  :ave  the  amounts  credited 
to  the  Incidental  fund  of  each 
district. 

because  of  these  surpluses  In 
this  county,  the  corporations 
refuse,  of  course,  to  pay  a 
quota  of  school  taxes  equal 
to  that  paid  by  persons. 

In  the  future,  we  will  arrange, 
of  course,  so  that  we  shall  not 
be  embarrassed  (?)  with  such 
surpluses. " 


Section  9311  R.  S.  Missouri  1929  provides  for 
the  payment  of  district  indebtedness,  and  said  section, 
in  part,  nrovides  as  follows* 

"Upon  the  order  of  the  board 
of  directors.  It  shall  be  the 
duty  of  the  district  clerk  to 
draw  warrants  on  the  county 
treasurer  in  favor  of  any  party 
to  whom  the  district  has  become 
legally  Indebted, 

The  specieB  of  Indebtedness  must 
be  clearly  stated  and  should  be 
drawn  on  Its  appropriate  fund;  all 
moneys  for  teachers’  wages  on  the 
teachers'  fund;  all  moneys  used  in 
the  purchase  of  a site,  erection  of 
bulldlnr  thereon,  and  furnishing 
the  same,  on  building  fund;  and 
all  other  expenses  to  be  paid  out 
of  the  incidental  fund." 


Section  9312  R.  S.  1929  provides  for  the  form  of 
warrant  and  makes  provision  for  transfer  of  funds  from  build- 
ing fund  to  Incidental  fund,  under  certain  conditions.  Said 
section.  In  part,  provides  as  follows: 
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The  treasurer  shall  open  an  account 
for  each  fund  specified  In  this 
section,  » ************  *# 

No  treasurer  shall  honor  any  warrant 
unless  It  be  in  the  proper  form  and 
upon  the  appropriate  fund;  ***-..  *: 

Provided,  that  the  board  of  direc- 
tors shall  have  the  power  to  transfer 
from  the  incidental  to  the  building 
fund  such  sum  as  may  be  necessary  for 
the  ordinary  repairs  of  school  prop- 
erty: Provided  further,  that  in 

the  event  of  a balance  remaining  in 
the  building  fund  after  the  purpose 
for  which  said  fund  was  levied  is 
accomplished,  the  said  board  shall 
have  the  power  to  transfer  such  un- 
expended balance  to  the  incidental 
fund . " 


It  is  thus  seen  that  the  above  two  sections 
define  the  three  funds  and  provide  the  source  from  which 
each  is  derived.  Provision  is  also  made  for  transferring 
of  funds  from  the  incidental  fund  to  the  building  fund, and 
vice  versa,  under  certain  conditions.  However,  nothing 
is  found  therein  that  permits  the  transfer  of  money  from 
the  teachers'  fund  to  any  of  the  other  two  funds,  or  vice 
versa. 

In  Consolidated  School  District  v.  Shawhan  273 
S.  tf.  182,  the  Kansas  City  Court  of  Appeals  had  before  It 
the  question  of  liability  of  the  board  of  directors  when 
said  directors  commingled  the  three  funds  in  one  bank  de- 
posit and  drew  warrants  from  the  one  fund.  The  Court, 
at  page  184,  said  the  following: 

"Under  our  state  law  the  government 
of  a school  district,  as  well  as  the 
handling  of  the  finances  the re of, is 
vested  In  a board  of  directors  duly 
elected  by  vote.  Their  powers  and 
duties  are  prescribed  by  statute. 

A trust  1 8 reposed  in  them,  the 
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execution  of  which  Is  frequently 
attended  with  difficulty  and  em- 
barrassment. by  accepting  such 
trust  each  director  obligates 
himself  to  perform  the  duties  as 
the  law  directs,  and  if  there  is 
a misapplication  of  the  funds, 
or  any  part  thereof,  the  question 
for  determination  Is  as  to  whether 
or  not  the  directors  are  personal- 
ly liable  and  may  legally  be  re- 
quired to  respond  in  damages 
therefor." 


"Section  11225  (9512  fi.S.1929)  sets 
forth  the  form  of  warrant  to  be  is- 
sued bv  school  boards , a separate 
form  for  teachers*  fund,  for  in- 
cidental fund,  and  for  building  fund, 
and  provides  that  all  money  derived 
from  the  state,  county,  and  township 
funds,  and  all  money  derived  from 
taxation  for  teachers*  salaries,  and 
all  tuition  fees,  shall  be  placed  to 
the  credit  of  the  teachers'  fundj 
that  money  for  incidental  purposes 
shall  be  kept  in  the  incidental  fund 
and  all  money  for  building  purposes 
in  the  building  fund,  Further,  this 
section  prohibits  the  honoring  of 
any  warrant  by  any  county  treasurer 
unless  such  warrant  be  in  proper  form 
and  drawn  upon  the  proper  fund;  and 
provision  is  made  that,  in  case  of 
emergency,  transfers  back  and  forth 
of  the  incidental  and  building  fund 
may  be  made  by  the  board. 

The  law  as  stated  in  the  section 
last  mentioned  is  reflected  in  the 
opinion  of  this  court  in  Cleveland 
Village  School  District  v.  Zion, 
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195  Mo.  App.  299,  304,  190  S.  W. 

955,  957,  where  it  is  held  that: 

* Money  collected  by  taxation 
for  school  purposes  cannot  be  di- 
verted from  one  fund  to  another. 
Certainly  money  in  the  teacher's 
fund  cannot  be  transferred  to  and 
used  in  the  incidental  fund.' 

It  is  likewise  true,  and  for  the 
same  reason,  that  money  in  the 
teachers'  fund  may  not  be  used  in 
the  building  fund,  ihat  this  was 
done  in  the  case  at  bar  stands  ad- 
mitted.' defendants  contend  they 
are  not  liable  therefor.  We  think 
the  Supreme  Court  settled  this 
point  against  defendants'  contention 
in  Knox  County  v.  Huxolt  et  al,110 
Mo.  67,  19  S.  W.  62c3." 


In  view  of  the  foregoing,  it  is  our  opinion 
that  moneys  in  the  teachers'  fund  may  not  be  legally 
transferred  to  either  the  Incidental  or  build in  ' fund. 

It  Is  our  further  opinion  that  said  transfer  may  rot  be 
made  by  subterfuge,  that  is,  by  drawing  warrants  to  the 
teachers  and  have  the  teachers  present  the  warrant  for 
payment  and  deposit  the  money  in  some  other  fund. 

We  cannot  understand  why  corporations  should 
refuse  to  pay  taxes  levied  against  other  persons  merely 
because  there  is  a surplus  in  one  fund,  namely,  the 
teachers'  fund.  «e  are  cognizant  of  the  fact  that  cor- 
porations, especially  public  utilities,  adhere  to  the 
construction  that  assessments  on  their  distributable 
property  for  school  purposes ,! should  be  on  the  basis 
of  the  amount  of  money  neceaoar?  for  school  purposes , 
but  see  our  opinion  inclosed  herewith  dated  November 
23,  1935,  to  lion.  J.  R.  Oliver,  Clerk  of  the  County 
Court  of  Dunklin  County,  wherein  we  specifically  held 
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that  the  levy  Is  on  the  average  school  tax  rate  and 
not  on  the  amount  necessary  to  operate  the  school. 


Yours  very  truly. 


James  L.  ilomBostel 
Assistant  Attorney  General 


APPROVED: 


JOHN  V'.  iiOPfiuAK,  Jr. 
(Acting)  Attorney  General 
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COUNTY  CLERKS  - Construction  of  Section  12133,  K.  S.  Mo.  1929 
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November  29,  1955 


Honorable  C.  W.  riper 
Clerk  of  the  County  Court 
Saline  County 
Marshall,  Missouri 


be nr  Sir: 


KVe  have  your  request  of  November  25,  1935 
for  an  opinion,  which  request  is  as  follows: 

"Recently  we  find  that  vre  have  been  for 
many  years  collecting  fees  to  run  the 
Clerk’s  office,  tha : are  not  legal. 

"Char  court  has  allowed  50^  each  for 
writing  warrants,  50tf  each  for  opening 
and  closing  court  and  $200,00  ner  year 
for  keeping  a record*  of  Court  roceec- 
lngs.  This  loss  is  about  1,800,00  ~er 
year,  We  hsvc  been  allowed  only  *860,00 
per  year  for  keeping  the  Treasurer's  end 
other  books.  Now  it  will  be  necessary 
to  get  a Court  order  allowing  about 
42,600,00  per  year  for  these  books  to 
get  the  necessary  fees  to  run  our  office. 

"Can  you  approve  of  our  Court  making  an 
order  allowing  the  clerk  2,600,00  oe  r 
year  for  keeping  these  books,  payable 
monthly,  under  Section  12133? 

"We  only  a3k  for  enough  to  pay  the  salary 
of  $2,500.00  and  clerk  hire  of  v;2, 400.00 
amounting  to  v4, 900.00,  which  is  less  than 
this  office  has  been  paying  for  a number 
of  years." 
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Your  opinion  only  calls  for  a construction 
of  -Section  12135,  R.  S.  Mo.  1929.  That  section  is 
83  follows: 

"The  court  shell  allow  to  the  clerk  of 
the  county  court,  for  his  services 
under  this  article  (except  sections 
12145,  12146  and  12147,)  such  compen- 
sation as  may  be  deemed  Just  and  reason- 
able." 


This  section  is  a part  of  Article  8,  Chapter 
85,  R.  3.  Mo.  1929. 

Under  the  above  statute  (Sec.  12133),  the 
county  court  is  vested  with  a limited  nower,  and  the 
statute  must  be  given  a reasonable,  as  distinguished 
from  an  arbitrary,  construction  by  the  county  court* 

It  is  necessary  to  ascertain  what  the  Legislature  meant 
by  the  term  "compensation  as  may  be  deemed  just  md 
reasonable"* 

1 ebster’s  dictionary  defines  "just"  as: 

"Violating  nc  right  or  obligation;  giving 

to  every  man  his  due," 


and  the  same  author  defines  "reasonable " as: 

"Governed  by  reason;  agreeable  to  reason; 
Jus  t." 


In  fixing  such  compensation  as  may  be  allowed 
the  county  clerk  tinder  thi3  section,  the  county  court 
should  keep  in  mind  the  two  parties  to  the  contract;  the 
taxpayers  on  the  one  hand,  and  the  county  clerk  on  the 
other*  The  amount  of  compensation  is  to  be  fixed  by  the 
county  court,  and  is  to  be  based  upon  the  omount  of  ser- 
vices rendered,  and  the  value  of  those  services  to  the 
public* 

Under  the  statute  authorizing  this  office  to 
give  opinions.  Sec.  11274,  R*  3*  Mo.  1929,  such  opinions 
must  necessarily  be  limited  to  "questions  of  law".  This 


I 


#5  - Honorable  C.  W. 


Piper 


general  rule  Is  also  set  out  In  6 C.  J.,  p.  811,  Sec- 
tion 16 • The  amount  of  compensation  to  be  allowed 
under  the  above  statute  Is  a matter  that  rests  ex- 
clusively wi  :h  the  county  court;  the  amount  of  pay 
should  be  a reasonable  compensation  for  the  services 
rendered;  no  more,  no  less. 

It  is,  therefore,  the  opinion  of  this  office 
that  the  term  11  Just  and  reasonable" , as  contained  in 
Section  12133, R.  S.  Mo.  1929,  calls  for  the  payment 
of  a reasonable  compensation  for  the  services  rendered, 
and  the  county  court  should  neither  pay  less  than  the 
value  of  the  services,  nor  more  then  the  value  of  the 
services  rendered. 


Yours  very  truly. 


FHAIKLDf  h.  ib-AG/N 

Assistant  Attorney  General 


A i KOVJLD: 


Jdffi;  . iiwF  TI  N,  Jr. 
(feting)  Attorney  General 
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NEPOTISM:  It  is  not  a violation  of  the  nepotism  section  of  the 
Constitution  for  a county  court  to  appoint  as  janitor  a first  cousin 
of  one  of  the  judges'  deceased  wife,  providing  there  are  no  living 
children  of  the  marriage  aforesaid. 


February  11,  1935. 


Hon.  Thomas  V.  Proctor, 
Prosecuting  Attorney, 
Monroe  County,  Missouri. 


Dear  Sir: 


This  department  acknowledge*  receipt  of  your  letter 
of  February  8 wherein  you  make  the  following  inquiry: 

’’Would  it  be  in  violation  of  the 
nepotism  section  if  a janitor  is 
hired  by  the  county  court  who  is 
a first  cousin  of  the  wife  of  one 
of  the  county  judges,  the  wife 
of  said  judge  being  now  deceased, 
and  all  of  the  judges  concurring 
and  voting  for  the  appointment  of 
the  janitor?" 

Your  inouiry  has  reference  to  3ec.  13  of  Article  XIV 
of  the  Constitution  of  Missouri,  which  is  as  follows: 

"Any  public  officer  or  employe  of 
this  State  or  of  any  political 
subdivision  thereof  who  shall,  by 
virtue  of  said  office  or  employment, 
have  the  right  to  name  or  appoint 
any  person  to  render  service  to  the 
State  or  to  any  political  subdivision 
thereof,  and  who  shall  name  or  appoint 
to  such  service  any  relative  within 
the  fourth  degree,  either  by  consan- 
guinity or  affinity,  shall  thereby 
forfeit  his  or  her  office  or  employ- 
ment . " 

This  is  usually  referred  to  as  the  nepotism  section  and  its 
terms  have  been  strictly  construed  by  the  courts.  In  the  case 
of  state  ▼.  Whittle,  63  S*W*  (2d)  100,  the  court  had  before  it 
the  cuestion  of  a school  teacher  being  employed  by  a school  district 
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in  which  a member  of  the  school  board  was  related  to  the  teacher 
within  the  prohibited  degree  of  affinity  or  consanguinity.  In 
discussing  this  matter  the  Court  said: 

"Of  course,  there  must  be  a sub- 
stantial compliance  with  the  statute. 

Otherwise  the  teacher  is  not  employed. 

It  follows  that,  as  between  the  dis- 
trict and  the  teacher,  the  power  to 
employ  is  lodged  with  the  board. 

However,  as  betv;een  the  public  and  a 
director,  ’the  right  to  name  or 
appoint*  a teacher  is  not  determined 
by  reference  to  the  statute.  To  hold 
that  said  ’right*  is  so  determined 
would  convict  the  people  of  intending 
to  eradicate  only  a small  part  of  the 
evil.  Furthermore,  to  so  hold  would 
be  absurd.  Respondent  also  argues  that 
the  amendment  is  only  directed  against 
officials  having  all  the  right  (power) 
to  appoint.  We  do  not  think  so.  The 
ouestion  must  be  determined  upon  a 
construction  of  the  amendment.  It  is 
not  30  written  therein.  The  amendment 
is  directed  against  officials  who  shall 
have  (at  the  time  of  the  selection) 

’the  right  to  name  or  appoint*  a person 
to  office.  Of  course  , a board  acts  through 
its  official  members,  or  a majority  thereof. 

If  at  the  tine  of  the  selection  a member 
has  the  right  (power),  either  by  casting 
a deciding  vote  or  otherwise,  to  name  or 
appoint  a person  to  office  and  exercises 
said  right  (power)  in  favor  of  a relative 
within  the  prohibited  degree,  he  violates 
the  amendment.  In  this  case  it  is  admitted 
that  respondent  had  such  power  at  the  timd 
of  the  selection,  and  that  he  exeroised  it  by 
naming  and  appointing  his  first  cousin  to 
the  position  of  teacher  of  the  school  in 
said  district." 

It  was  held  that  the  respondent  Whittle  had  forfeited  his  office 
of  school  director  of  the  district  and  an  ouster  was  ordered 
egainst  him. 

A more  recent  case  bearing  on  the  constitutional  section 
is  that  of  State  v.  Ferguson,  65  S.w.  (2d),  l.c.  99.  In  that 
case  the  Mayor  of  Uonett,  !o.  was  ousted  by  ouo  warranto  proceed- 
ings under  the  nepotism  section  because  he  had  appointed  his 
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first  cousin  to  the  position  of  pumper  for  the  city  water 
system.  Judge  Hays,  in  discussing  the  case  said: 

"Obviously,  said  appointee  Cox, 
the  first  cousin,  was  within  the 
express  prohibition  of  the  nepotism 
section  of  the  Constitution  quoted 
supra.  Respondent,  by  making  said 
appointment,  was  thereby  guilty  of 
abuse  of  his  power  and  authority 
in  the  premises  whereby  he  has  for- 
feited his  right  and  title  to  said 
office  and  its  franchises,  and  is 
unlawfully  usurping  the  powers  and 
prerogatives  thereof.  Therefore 
Judgment  of  ouster  from  said  office 
should  be  entered  against  him  and 
our  final  writ  of  ouster  should 
issue.  It  is  so  ordered." 

Under  the  above  decisions  and  in  view  of  the  section  of 
the  Constitution  itself,  we  would  have  no  hesitancy  in  holding 
that  the  county  Judge,  in  appointing  his  wife’s  first  cousin, 
would  forfeit  his  office;  however,  the  question  must  be  consid- 
ered as  to  the  effect,  if  any,  the  death  of  said  Judge’s  wife 
prior  to  the  appointment  would  heve.  It  is  a well  recognized 
principle  of  law  that  relationship  by  consanguinity  is  in  its 
very  nature  incapable  of  dissolution.  .Affinity  is  the  relation- 
ship existing  in  consequence  of  marriage  between  each  of  the 
married  persons  and  the  blood  relatives  of  the  other  and  the 
degrees  of  affinity  are  computed  in  the  same  way  as  those  of 
consanauinity.  The  husband  is  related  by  affinity  to  all  the 
blood  relatives  of  his  wife  and  the  wife  is  related  by  affinity 
to  all  the  blood  relatives  of  her  husband. 

There  is  no  decision  directly  in  point  in  Missouri  on 
the  question  of  what  effect  the  death  of  the  wife  of  the  county 
Judge  would  have  on  the  appointment  of  her  cousin.  In  2 Corpus 
Juris,  we  find  this  terse  statement: 

"Death  of  the  spouse  terminates  the 
relationship  by  affinity.  If,  howevor, 
the  marriage  has  resulted  in  issue 
fcho  are  still  living,  the  relationship 
by  affinity  continues." 

The  effect  of  the  death  of  a spouse  is  discussed  in  the 
case  of  Blodget  v.  Brinsmaid,  9 Vt.  30,  wherein  the  Court  said: 

"There  the  objection  taken  was  founded 
upon  an  affinity  arising  out  of  a 
marriage  between  the  party  who  was 
alleged  to  have  performed  a Judicial 
function,  and  the  sister  of  the  real 
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defendant  in  the  execution,  whose 
property  he  had  appraised.  The 
appraiser  having  intermarried  with 
the  sister  of  the  party,  there  could 
be  no  doubt  of  the  existence  of  an 
affinity  so  long  as  the  marriage 
continued,  and  consequently  the  only 
cuestion  for  the  court  to  determine 
in  that  case  was  whether  such  mar- 
riage was  undissolved  at  the  time  of 
the  performance  of  the  Judicial  act. 

The  rule  as  applicable  to  the  facts 
of  that  case,  was  there  correctly 
laid  down,  and  under  it  there  could 
be  no  doubt  of  the  affinity,  in 
case  the  marria  e still  subsisted. 

It  is  there  said  that  * consanguinity 
is  the  having  the  blood  of  some  common 
ancestor.  Affinity  arises  from  mar- 
riage only,  by  which  each  party  becomes 
related  to  all  the  consanguine!  of  the 
other  party  to  the  marriage;  but  in 
such  case  these  respective  consanuiniei 
do  not  become  related  by  affinity  to 
each  other.  In  this  respect  these 
modes  of  relationship  are  dissimilar: 

1 Bla.  Com.,  c.  15,  p.  434,  Christian’s 
notes  to  same;  15  Vin.  Abr.  246.  The 
relationship  by  consanquinity  is  in  its 
nature  incapable  of  dissolution,  but 
the  relationship  by  affinity  ceases  with 
the  dissolution  of  the  carriage  which 
produced  it.  Therefore,  though  a man 
is  by  affinity  brother  to  his  wife's 
sister,  yet  upon  the  death  of  his  wife 
he  may  lawfully  marry  her  sister. 

The  following  cases  appear  to  hold  that  the  death  of  a 
spouse  does  not  sever  the  relationship  of  affinity: 

"The  relation  by  affinity  is  not  lost 
on  the  absolution  of  the  marriage  any 
more  than  a blood  relation  is  lost  by 
the  death  of  those  from  whom  it  is 
derived.  The  dissolution  of  the  mar- 
riage, once  lawful,  by  death  or  divorce 
has  no  effect  on  the  issue,  and  can  have 
no  greater  effect  to  annul  the  relation 
by  affinity."  Spear  v.  Robinson,  29  Me. 

(16  Shep.)  531,  545. 
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"Where  a defendant  during  the  life 
of  her  husband  stood  in  the  fourth 
degree  of  affinity  to  the  chancellor, 
as  her  husband  was  related  to  him  in 
the  fourth  degree  of  consanguinity, 
the  death  of  the  husband  did  not 
sever  the  tie  of  affinity  where  there 
was  living  issue  of  the  marriage  in 
whose  veins  the  blood  of  both  parties 
was  commingled,  since  the  relationship 
of  affinity  was  continued  through  the 
medium  of  the  issue  of  the  marriage." 

Paddock  v.  Wells,  2 Barb.  Ch.  331,  333. 

The  following  cases  appear  to  hold  unequivocably  that  the 
relationship  by  affinity  ceases  with  the  dissolution  of  the  marriage: 

"Relationship  by  consanguinity  is  in 
its  nature  incapable  of  dissolution, 
but  relationship  by  affinity  ceases 
with  the  dissolution  of  the  marriage 
which  produced  it."  Blodget  v.  Brins- 
maid,  9 Vt.  27,  30;  Kelly  v.  Neely, 

12  Ark,  (7  Eng.)  657,  659,  56  Am.  Dec.  288. 

Hence  though  a man  is  by  affinity 
brother  to  his  wife’s  sister,  on  the 
death  of  the  wife  he  may  lawfully  marry 
the  sister.  Kelly  v.  Neely,  12  \rk. 

(7  Eng.)  657,  659. 

"A  justice  whose  brother* s widow  became 
the  wife  of  plaintiff’s  brother,  of  which 
marriage  there  was  no  issue,  the  wife 
being  dead  at  the  time  of  trial,  is  not 
related  by  affinity  to  plaintiff." 

Carman  v.  Newell  (N.Y.)  1 Denio,  25,  26. 

Likewise,  in  the  case  of  Bigelow  v.  Sprague,  140  Mass., 
l.c.  428-429,  the  Court  said: 

"During  the  trial  Bigelow  moved  that  a 
juror  should  be  withdrawn  from  the  panel 
on  account  of  his  relationship  to  Sprague. 

It  appeared  that  an  uncle  of  Sprague 
married  an  aunt  of  the  juror,  and  that 
two  uncles  of  the  juror  married  aunts 
of  Sprague,  but  that  each  of  these  mar- 
riages had  been  dissolved  by  the  death 
of  one  of  the  parties,  and  it  did  not 
appear  that  there  was  issue  of  any  of 
them  living.  The  court  rightly  ruled 
that  the  juror  was  not  related  to 
Sprague. " 


Hon.  Thomas  V.  proctor 


6— 


Feb.  11,  1935 


CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  if  the  county  judge  in  question  has  no  children 
born  of  the  marriage  aforesaid,  and  his  wife  passed  away  prior 
to  the  appointment,  the  relationship  by  affinity  as  contemplated 
by  the  constitutional  section  is  dissolved  and  said  county  Judge 
could  not  be  ousted  by  quo  warranto  proceedings  for  a violation 
of  Section  13  of  Article  XIV  of  the  Constitution  of  the  State  of 
Missouri . 

There  are  three  ways  in  which  a marriage  may  be  dissolved, 
viz.:  by  death,  by  divorce  or  annulment,  and  we  think  they  are  on 
a parity.  7/e  are  not  unmihdful  of  the  fact  that  quite  often  the 
ties  of  affection  for  the  husband’s  relatives  or  the  wife’s 
relatives  remain  Intact  after  the  dissolution  of  the  marriage, 
and  to  all  Intents  and  purposes  the  status  does  not  change. 

Upon  the  death  of  either  spouse,  the  living  3pouse  may 
remarry  and  thereby  contract  new  relatives  by  affinity.  There  are 
no  limits  to  the  number  of  marriages  or  dissolutions;  hence,  it 
might  be  said  that  during  the  course  of  years,  by  marriage  and 
dissolution,  a person  could  become  related  by  affinity  to  half 
the  population  of  his  county,  and  he  would  thereby  be  precluded 
from  making  any  appointments  of  any  relatives  by  affinity  for 
fear  of  forfeiting  his  office. 

V.'e  therefore  adopt  the  above  conclusion,  i.e.,  that  the 
county  judge  in  nuestion  will  not  forfeit  his  office  by  appoint- 
ing his  deceased  wife's  first  cousin  as  janitor,  providing  there 
are  no  living  children  born  of  the  marriage  aforesaid. 


Respectfully  submitted, 


OLLIVER  W.  NOLEN, 

Assistant  Attorney  General. 


AP:  ROVED: 


Aoy  . ci:Tr™-(% 

Attorney  General. 
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SCHOOLS:  School  district  organized  as  a town  district  under 
the  provisions  of  Section  9325, prior  to  the  enact- 
ment of  Section  9194,  may  levy  a maximum  tax  of 
$1.00  on  the  $100.00  valuation. 

School  district  classified  as  a town  district , under 
Section  9194  may  levy  a tax  of  $1.00  on  the  #100.00 
valuation. 

District  not  so  organized  6r  classified  is  limited 
to  a levy  of  65  cents  on  the  #100.00  valuation. 
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Superintendent  ureka  Public  Schools 
aur?ka,  -issouri 


1935 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
requesting  an  opinion  from  this  department,  which  reads 
as  follows: 

"would  it  be  possible  for  your  office 
to  render  us  an  opinion  as  to  the  follow- 
ing: 

ihis  In  a Consolidated  School  district, 
duly  organized  as  such,  with  six  direc- 
tors, secretary,  treasurer,  etc.,  but 
we  have  been  voting  a levy  of  only  65^ 
for  school  purposes  (teacher  salaries 
end  incidentals).  In  reading  carefully 
the  sections  of  the  1933  Lchool  Laws 
which  apply  to  classification  of  school 
districts,  and  article  IV  which  has  to 
do  with  town,  city,  and  consolidated 
districts,  it  would  seem  that  the  clear 
intention  of  the  Legislators  in  framing 
the  consolidation  laws  war  that  con- 
solidated districts  could  vote  the  limit 
of  *1.00  for  school  purposes,  just  as 
town  and  city  districts  may  do. 

Could  you  render  an  opinion  as  to  whether 
we  may  do  this?" 
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You  informed  us  by  supplemental  letter  that  there 
are  no  incorporated  towns  In  your  district  but  that  there 
are  three  unincorporated  towns,  the  plats  of  which  have 
been  filed  with  the  recorder  of  deeds  and  that  your  district 
was  organized  prior  to  1909. 


Section  11  of  Article  X of  the  Constitution  of  Mis- 
souri, provides.  In  part,  as  follows: 

"For  sch  ol  purposes  In  districts  composed 
of  cities  which  have  one  hundred  thousand 
inhabitants  or  more,  the  annual  rate  on 
property  shall  not  exceed  sixty  cents  on 
the  hundred  dollars  valuation  and  In  other 
districts  forty  cents  on  the  hundred  dollars 
valuation:  Provided,  The  aforesaid  annual 
rates  of  school  purposes  may  be  Increased, 
in  districts  formed  of  cities  and  towns,  to 
an  amount  not  to  exceed  one  dollar  on  the 
hundred  dollars  valuation,  and  in  other  dis- 
tricts to  an  amount  not  to  exceed  sixty-five 
cents  on  the  hundred  dollars  valuation,  on 
the  condition  that  a majority  of  the  voters 
who  are  tax-payers,  voting  at  an  election 
held  to  decide  the  question,  vote  for  said 
increase.  ****** 


Uection  9194  Revised  Statutes  Missouri  1929,  which  was 
enacted  in  1909,  reads  as  follows* 

MThe  public  schools  of  the  state  are  here- 
by classified  as  follows:  First,  all 
districts  having  only  three  directors, 
shall  be  known  as  common  school  district#; 
second,  all  districts  outside  of  incor- 
porated cities,  towns  and  villages,  which 
are  governed  by  six  directors,  shall  be 
known  as  consolidated  school  districts; 
third,  all  districts  governed  by  six  di- 
rectors and  in  which  is  located  any  city 
of  the  fourth  class,  or  any  Incorporated 
town  or  village,  shall  be  known  as  town 
school  districts,  and  fourth,  all  districts 
in  which  is  located  any  city  of  the  first. 
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second  or  third  class  shall  be  known  as 
city  school  districts.’' 


Section  9325,  Revised  Statutes  •issourl  1929,  was 
first  enacted  in  1895  and  roads,  in  part, 

*Any  cannon  school  district  containing 
within  its  boundaries  a city,  town  or 
village,  the  plat  of  which  has  been  filed 
in  the  recorder' s office  of  the  county  in 
which  the  seme  is  situated,  or  any  district 
having  two  hundred  or  mow  children  of 
school  age  by  the  last  enumeration,  may 
be  organized  into  a town  or  city  school 
district,  and,  when  so  organized,  shall  be 
a body  corporate,  and  knowi  as  the  school 

district  of , and  in  that 

name  nay  sue  and  be  sued  and  possess  the 
same  corporate  powers  and  be  governed  the 
came  as  other  school  districts  except  as 
herein  provided;  * * * « * * *.M 


In  ftate  v,  St.  Louis  and  5,  and  1.  H.  Co.  174  S.w. 
page  64,  it  was  held  that  a school  district  governed  by 
six  directors  and  In  which  was  located  any  city  of  the  fourth 
class  or  any  Incomorated  town  or  village.  Is  a town  school 
district.  And  said  town  district,  although  having  contiguous 
territory  outside  of  said  city,  to»n  or  village,  could  levy 
taxes  not  exceeding  $1.00  on  the  on©  hundred  dollars  valuation. 
At  1.  c.  page  65  the  co\irt  said: 

"deducing,  for  the  purposes  of  this  dis- 
cussion, the  contention  of  appellant  to  its 
last  analysis , does  section  11  of  article  10 
of  our  Constitution , which  fixes  the  maximum 
amount  of  taxes  which  may  be  levied  upon 
each  C100  valuation  at  65  cents, except  ’in 
districts  formed  of  cities  and  towns,*  require 
that  the  limits  of  such  city  or  town  school 
district  be  precisely  coterminous  with  the 
limits  of  the  incorporated  town  or  city,  and 
unless  school  district  limits  are  exactly 
coterminous  with  the  town  limits  and  no 
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outside  contiguous  territory  is  attached, 
can  the  district  legally  levy  more  than 
65  cents  taxes  on  the  $100  valuation  for 
school  purposes? M 


in  conclusion,  the  court,  at  1.  c.  pages  66  and  67, 
stated: 


"Therefore,  being  mindful  of  the  rule 
which  forbids  us  to  declare  a statute 
unconstitutional  unless  it  so  appears 
to  be  beyond  a reasonable  doubt  (9tate 
T.  Baskowltz,  250  Mo.  82,  166  S.V.945), 
wee  are  constrained  to  hold  that  so  much 
of  the  section  of  the  statute  whioh 
allows  a town  sohool  district  to  attach 
or  have  attached  to  it  outlying  country 
territory  for  sohool  purposes,  pursuant  to 
the  provisions  of  said  section,  is  not  un- 
constitutional. It  follows,  ve  think,  and 
we  so  hold,  that  a town  sohool  district  as 
classified  by  the  third  subdivision  of 
section  10775,  and  as  such  distr.ot  is  de- 
fined by  section  10864,  may  lawfully  levy 
as  much  as  100  cents  on  the  $100  valuation 
as  taxes  for  sohool  purposes.  This  view 
we  reaoh  without  the  necessity  of  falling 
back  upon  the  arguaentum  ab  inconvenlentl; 
for  the  contrary  view,  applied  to  the  con- 
ditions as  we  know  them  now  to  exist,  would 
be  utterly  destructive,  beoause  of  the  fact 
that  there  is  scarcely  a town  school  dlstriot 
in  the  state  outside  of  cities  of  100,000 
inhabitants  or  aore,  ut  whioh  has  sons  out- 
lying contiguous  territory  attaohed  to  it, 
to  the  great  mutual  profit  and  convenience 
of  both  city  and  country. M 


In  the  oase  of  State  ex  rel.  Reynolds,  v.  Rlokenbrode 
4 3.  *.  (2d)  page  436,  it  was  held  that  a sohool  dlstriot 
organized  under  the  provisions  of  what  is  now  sections  9326 
and  9326  as  a town  district,  that  is  a district  whioh  includes 
an  unincorporated  town,  the  plat  of  which  has  been  filed  with 
the  recorder  of  deeds,  was  not  annulled  by  the  enactment 
of  Section  9194,  supra,  which  defines  a town  school  district 
as  one  in  which  a city  of  the  fourth  olass  or  an  incorporated 
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town  or  Tillage  is  located,  and  could  therefore,  by  a vote 
of  the  people,  levy  a tax  of  one  hundred  cents  on  the  $100.00 
assessed  valuation.  The  court,  at  1.  o.  437,  stated: 

•T7e  have  here  the  Avalon  district  or- 
ganized as  a town  district,  and  the 
only  requirements  regarding  the  town 
was  that  the  plat  of  the  town  should 
be  filed  with  the  reoorder  of  deeds. 

It  was  not  necessary  that  the  town 
should  be  Incorporated.  The  subsequent 
statute  (seotion  11133)  oould  not  annul 
an  organization  which  had  already  been 
made,  even  if  it  applied  to  such  a case. 

The  Avalon  district,  as  a town  district, 
was  therefore  properly  incorporated  under 
the  Constitution  and  under  tne  statute 
then  in  foroe.  It  provided  for  six 
directors,  and  it  was  brought  within 
the  proviso  of  section  11,  art.  10,  of 
the  Constitution,  which  authorized  the 
school  ta.  to  be  increased  by  vote  of 
the  peoole  to  100  cents  on  the  $100  as- 
sessed valuation." 


The  court  further  held  at  1.  c.  438,  that  the  fact  that 
the  Avalon  3ohool  District  was  later  organl  ed  into  a consoli 
dated  distrlot  would  not  o&use  said  district  to  lose  its 
charter  as  a town  district  or  prevent  it  as  ruoh  from  voting 
a tax  of  '1.00  on  the  $100.  valuation. 


OOVCLU3IOH. 


In  view  of  the  above,  it  is  the  opinion  of  this  deoart- 
aent  that  a school  district  organised  -^rior  to  1909,  which  in- 
cludes an  unincorporated  town,  the  plat  of  which  has  been 
filed  with  the  recorder  of  deeds  of  the  oounty  in  which  the 
district  is  situated,  may,  by  a vote  of  the  -»eonle,  levy  a 
maximum  tax  of  $1.00  on  the  $100  assessed  valuation,  notwith- 
standing the  fact  that  said  school  district  was  later  organized 
into  a consolidated  district. 


Very  truly  yours, 


APPROVED:  J.  E.  TAYLOR 

Assiet&nt  Attorney-General. 


jo  . f.aorr  a:-,  jr. 

(Actin  ) Attorney-General. 
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Mr.  J.  E.  Pummill,  Superintendent 
Eureka  Public  Schools 
Eureka,  Missouri 

Dear  Sir: 

This  Department,  under  date  of  May  15,  1935,  rend- 
ered you  an  opinion  in  regard  to  a school  district's 
right  to  levy  a maximum  tax  of  SI* 00  on  the  <,100.00 
valuation.  Irom  the  correspondence  and  the  telephone 
conversation  we  had  with  you  we  assumed,  for  the  ourpose 
of  said  opinion,  that  the  school  district  in  question 
had  been  organized  as  a town  district  under  the  provi- 
sions of  Sections  9325  and  9326,  R.  S.  Mo.  1929. 

Since  writing  said  opinion  we  have  had  a communi- 
cation from  Mr.  William  J.  Becker,  Attorney  at  Law, 
Clayton,  Missouri,  questioning  our  opinion,  aooarently 
for  the  reason  that  said  district  was  never  organized 
as  a town  district.  We  are  still  unable  to  determine 
definitely,  from  your  letters  or  from  Mr.  Becker's  letter, 
whether  or  not  your  school  district  was  ever  so  organized. 
In  order,  therefore,  that  the  ooinlon  of  this  Department 
may  not  be  misinterpreted,  we  desire  to  supolement  same. 

We  call  your  attention  to  the  case  of  State  ex  rel.  Brown 
v.  Woods,  61  S.  W.  (2d)  732,  not  cited  In  our  original 
opinion.  At  1*  c.  733  the  Court  said: 

"On  May  24,  1923,  the  Patterson  con- 
solidated school  district  was  organ- 
ized under  sections  11257,  11258, 

11259,  K*  S.  1919  (sections  9351, 

9352,  9353,  R.S.  1929  (Mo.  St.  Ann. 

Secs.  9351,  9352,  9353/  ).  It  Is 
governed  by  six  directors.  The 
organization  w as  made  by  consoli- 
dating Patterson,  Woods,  Camp  Creek, 

Damen,  Ring  Creek,  and  Cherry  Grove 
common-school  districts,  none  of 
which  at  the  time  of  the  consolida- 
tion, nor  prior  thereto,  has  an  ehum- 
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eration  of  two  hundred  children  of 
school  age*  At  that  time  and  at 
all  times  prior  thereto  the  village 
of  Patterson,  with  a population  of 
seventy-five,  was  the  only  village, 
town,  or  city  within  the  limits  of 
the  territory  comprising  the  consoli- 
dated district.  It  was  never  incor- 
porated, but  a plat  of  the  village 
was  made  on  Isay  25,  1861,  and  filed 
in  the  office  of  the  circuit  clerk 
and  ex  officio  recorder  of  deeds  of 
said  county  on  I-'ay  27,  1861* 

■The  filing  of  the  plat  on  the  re- 
corder's office  of  the  county  au- 
thorised the  Patterson  common  school 
district  to  organize  as  a town  or 
city  school  district  under  the  pro- 
visions of  sections  11256,  11257,  R. 

S.  1919  (sections  9526,  9526,  R.  S. 

1929  (Mo.  St.  Ann.  Secs.  9326,  9326)). 
However,  it  was  never  so  organized. 

It  is  clear  from  the  facta  above 
stated  that  the  Patterson  consoli- 
dated school  district  falls  under 
class  2 of  the  classification  statute. 
After  its  organization,  rnd  with  the 
village  of  Patterson  within  the  con- 
solidated district,  it  could  have 
organized  as  a town  or  city  district 
under  section  11257,  R.  S.  1919 
(Section  9351,  R.S.  1929,)  and  sections 
11236,  11237,  R.  S.  1919  (sections 
9326,  9326,  R.  S.  1929.)  However, 
it  was  never  so  organized. 

"(2)  Thus  it  aprears  that  by  organ- 
ization under  sections  11257,  11258, 
11259,  R.  S.  1919,  and  by  classifi- 
cation under  section  11123,  R.  S.  1919, 
which  was  in  force  at  the  time  of  the 
consolidation,  the  Patterson  consoli- 
dated district  is  not  a city  or  town 
district.  It  is  one  of  the  'other 
districts'  as  that  term  is  used  in 
section  11,  article  10,  of  the  Con- 
stitution. It  follows  that 
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the  rate  of  t axatlon  for  school 
purposes  in  said  districts  cannot 
exceed  66  cents  on  the  *100  valua- 
tion of  the  property  In  the  district." 

bearing  the  above  and  all  that  was  said  In  the 
original  opinion  In  mind,  we  supolernent  the  conclusion 
of  the  original  opinion  so  it  vlll  read  as  follows: 


COMC^JSIOM. 


A school  district  which  contains  within  Its  bound- 
aries a city,  town  or  village,  whether  incorporated  or 
not,  the  plat  of  which  has  been  filed  in  the  Recorder's 
office  of  the  County  in  which  the  same  is  situated,  and 
which  has  been  organized  as  a town  or  city  school  dis- 
trict, under  the  provisions  of  sections  9325  and  9326, 

R.  S.  Mo.  1929,  may  by  a mote  of  the  people  levy  a max- 
imum tax  of  £l*00  on  the  v100.00  valuation,  notwithstand 
ing  the  fact  that  said  school  district  was  later  organ- 
ized into  a consolidated  district* 

It  is  our  further  opinion  that  a school  district 
not  classified  as  a city  or  town  district,  under  the 
provisions  of  section  9194  R.  S.  Mo.  1929,  and  not  organ 
ized  as  a town  district  under  the  provisions  of  sections 
9225  and  9326,  or  under  the  provisions  of  section  9351, 
H.  S.  Mo.  1929,  cannot  levy  a tax  in  excess  of  65  cents 
on  the  £100.00  valuation* 


Respectfully  submitted 


J.  L.  TAYLOR 

Assistant  Attorney  General. 


APPROVED: 


ROY  licKITTRICK 

Attorney  General. 


JLT:H 


A city  ordinance  requiring  a person 
to  take  out  a license  for  operating  each 
bar  in  the  same  place  of  business  is 
in  confliot  with  Section  20  of  the  Liquor 
Control  Act,  and  therefore  void. 


February  6,  1935. 


Honorable  Means  Ray 
Mayor 

Jefferson  City,  Missouri 


Dear  3ir: 


This  is  to  acknowledge  receipt  of  your  letter 
dated  February  5,  1935,  which  reads  as  follows: 

"At  a meeting  of  the  City  Coun- 
cil of  Jefferson  City  last  night, 
an  ordinance  was  passed  that  re- 
quires persons  operating  more  than 
one  bar  in  the  same  building  to 
take  out  two  liquor  licenses. 

"It  has  been  brought  to  my  atten- 
tion that  this  is  in  conflict  with 
the  state  law,  which  requires  only 
one  state  license  on  the  premises. 

"I  fully  realize  that  the  City  can 
not  pass  an  ordinance  in  confliot 
with  the  state  law  and  I respect- 
fully ask  you  to  advise  me  as  soon 
as  possible  if  the  state  law  per- 
mits two  service  bars  on  the  same 
premises,  with  but  one  license." 


Section  °0.  Laws  of  Missouri  (Extra  Session)  1933- 
1934,  page  83  and  84,  provides  as  follows: 

"On  approval  of  the  application 
and  payment  of  the  license  tax 
herein  provided,  the  Supervisor 
of  Liquor  Control  shall  grant  ap- 
plicant a license  to  conduct  busi- 
ness in  the  state  for  one  year 
from  date  of  the  license.  A se- 
parate license  shall  be  required 
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for  each  plaoe  of  business.  Every 
license  issued  under  the  provisions 
of  this  act  shall  particularly  de- 
scribe the  premises  at  which  intoxi- 
cating liquor  may  be  sold  thereun- 
der, and  puch  license  shall  not  be 
deemed  to  authorize  or  permit  the 
sale  of  Intoxicating  liquor  at  any 
place  other  than  that  described 
therein. “ 


Section  35.  (Liquor  Control  Aot),  Laws  of  Missouri, 
(Extra  Session)  1933-34,  cage  88,  reads: 

“The  Hoard  of  Aldermen,  City  Counoil 
or  other  proper  authorities  of  in- 
corporated cities  may  charge  for  li- 
censes issued  to  manufacturers,  dis- 
tillers, brewers,  wholesalers,  and 
retailers  of  all  intoxicating  liquor, 
within  their  limits,  fix  the  amount 
to  be  charged  for  such  license,  and 
provide  for  the  collection  thereof, 
make  and  enforce  ordinances  for  the 
regulation  and  coltrol  of  the  sale  of 
all  lntoxioatlng  liquor  within  their 
limits,  not  inconsistent  with  the 
provisions  of  this  aot,  and  provide 
for  penalties  for  the  violation  there- 
of." 


section  7309.  R.  3.  Mo.,  1939,  reads  as  follows: 

“Any  municipal  corporation  in  this 
state,  whether  under  general  or  special 
charter,  and  having  authority  to  p&as 
ordinances  regulating  subjects,  matters 
and  things  upon  whloh  there  is  a general 
law  of  the  state,  unless  otherwise  pre- 
scribed or  authorized  by  some  aoeci&l 

*nlon  of  its  charter,  shall  confine 
and  restrict  its  jurisdiction  and  the 
puaajg®  sJ  its  ordinances  to  and  in 
Qaif  'rmity  with  the  state  law  upon  the 
same  subject." 


Under  the  provisions  of  Section  20,  supra,  only  one 
license  is  required  for  each  plaoe  of  business.  From  your 
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letter , 1 understand  that  the  City  Ordinance  requires  a 
person  to  take  out  a license  for  each  bar  onerated  by 
him  even  though  they  be  onerated  in  the  same  place  of 
business. 


In  the  oaee  of  St.  Loulr  v.  ‘pj  ^lkemever.  336  Ho. 
l.o.  140,  the  Court  said: 

•It  is  insisted  by  appellant 
that  the  city  ordinance  in 
question  is  void  because  in- 
consistent vlth  the  State 
statute  on  the  same  subject. 

"The  city  of  St.  Louis  has  ex- 
press authority  under  its  char- 
ter 'to  license,  tax  and  regu- 
late ....  saloons,  beer 
houses,  tippling  he  uses,  dram- 
shops and  gift  enterprises. * 

(Art.  3,  sec.  36,  clause  5.) 

"The  State,  however,  has  the 
sovereign  power  to  regulate 
those  matters  and  its  authori- 
ty being  paramount,  it  follows 
that  a city  ordinance  is  not 
valid  if  it  is  in  conflict  with 
the  law  of  the  State  on  the  same 
subject. 


In  view  of  the  statutes  and  the  construction  placed 
on  them  by  the  courts,  we  arc  of  the  opinion  that  a olty 
ordinance  requiring  a person  to  take  out  more  than  one  li- 
cense for  operating  more  than  one  bar  in  the  tame  place  of 
business  would  be  in  oonfllot  with  Section  30  of  the  Liquor 
Control  Act , which  only  requires  one  license  for  each  place 
of  business.  Ie  are  therefore  of  the  opinion  that  a city 
ordinance  reouirlng  two  licenses  for  the  same  place  of  busi- 
ness is  void  because  inconsistent  with  the  State's  statute 
on  the  same  subject. 


Very  truly  yours. 


approved: 

’m  av — 

Attorney-General . 


JOHN  M.  HOmiAN,  Jr. 
Asrirtant  Attorney -General . 


JET/JfH/af j 


TAXATION  AND  REVENUE:  Manner  of  redeeming  sold  property. 


Honorable  0.  W.  Rash 
Collector  of  Revenue 
4helby  County 
3helbyville,  Missouri 


April  4,  1935. 


Dear  Sir: 


This  department  wishes  to  acknowledge  your  let- 
ter of  March  25,  wherein  you  state  as  follows: 

"Have  two  problems  which  I would  like 
to  have  your  opinions  on,  namely:  There 
has  been  a pieoe  of  property  here  which 
was  put  up  and  sold  In  November  1934 
for  taxes  yrs.  past  due.  The  property 
brought  a few  hundred  dollars  more  than 
taxes  and  costs,  the  party  as  former 
owner  comes  to  redeem.  Does  he  have  to 
pay  interest  on  whole  sum  paid  by  pur- 
chaser, and  if  so  what  else  If  anything? 

"Another  party  had  property  advertised 
for  sale  and  there  was  no  bid  made,  he 
want s to  pay  and  settle  all  back  taxes, 
tfhat  expense  is  he  to  pay  besides. all 
taxes  and  penalties.  Does  he  pay  ad- 
vertising costs  A fllerk  or  anything  of 
that." 


I. 


Laws  of  Missouri,  1S33,  Section  9956a,  pat?e  437,  sets 
out  the  manner  of  redeeming  property  sold  for  taxes  ana  pro- 
vides In  part  as  follows: 


Honorable  C.  V.  Rash 


4/4/35 


"The  owner  or  occupant  of  any  land 
or  lot  sold  for  taxes,  or  any  other 
persons  haring  an  interest  therein, 
say  redeem  the  same  *••••••• 

in  the  following  manner: 

By  paying  to  the  oounty  00 Hector 
for  the  use  of  the  purchaser,  his 
heirs  or  assies,  the  full  sum  of 
the  purchase  money  named  in  his  cer- 
tificate of  purchase  and  all  the 
oos ts  of  the  sale  together  with  in- 
terest at  the  rate  s >ecifled  in  such 
certificate,  not  to  exoeea  ten  per- 
oentum  annually,  with  all  subsequent 
taxes  which  hare  been  paid  thereon  by 
the  purchaser,  his  heirs  or  assigns, 
lL\ U late  of  eight 

--ex  centum  per  annu  l on  such  taxes 
subsequently  -.■ala,  ana  in  addition 
thereto  the  person  redeeming  any  land 
shall  >pay  the  ooste  Incident  to  entry 
of1  recTt&l  of  such  red'eantlonTT  ’ 


Section  9969,  Laws  of  Missouri,  1933,  page  499,  sets 
out  the  fees  of  collectors  and  provides  that: 

"Fees  shall  be  allowed  for  services 
rendered  under  the  provisions  of  this 
article,  as  follows:  To  the  collector, 
exoent  in  such  oltles,  two  oer  cent  on 
all  sums  collected;  in  such  cities, 
two  per  cent  on  all  sums  collected  — 
such  per  cent  to  be  taxed  as  cost  and 
collected  from  the  party  rTcTecmln  ;. 

To  the  county  collector , for  recording 
the  list  of  delinquent  land  and  lots, 
twenty-five  cents  per  tract,  1 2.  be  taxed 
as  cost  and  collected  from  the  oarty  re- 
deeming such  tract." 


The  cities  referred  to  in  this  section  are  described 
in  Section  9970,  Laws  of  Missouri,  1933,  cage  451,  providing 
that: 
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"The  collectors  of  all  cities  and  in- 
corporated tovms  having"" authority  To 
levy  and  collecT  taxes  under  their  rs- 
e->ectlyc  charters  or  under  "any  law  or 
tills  state  shall . on  or  before  The  TTrst 
o noisy  "in  .larch,  annually,  return  to  the 
county  collector  a list  of  lands  and  lots 
on  which  the  taxes  or  special  assessments 
levied  by  such  city  or  Incorporated  town 
remain  due  and  unpaid.  The  county  col- 
lector shall  reoelpt  for  the  aggregate 
amount  of  such  delinquent  taxes,  which  re- 
ceipt ehall  be  held  by  the  treasurer  of 
the  city  or  town,  and  shall  stand  as  evi- 
dence of  Indebtedness  upon  the  part  of 
the  county  collector  and  his  bondsmen  to 
such  city  or  town,  until  settlement  In 
full  has  been  made  by  payment  to  said 
treasurer  or  his  successor  of  all  taxes 
thus  receipted  for,  or  by  a return  of 
such  part  as  Is  uncollectible." 


Laws  of  Missouri,  1933,  Section  9953b,  page  431, 
provides  that  the  county  collector  publish  a list  of  delin- 
quent land 8,  and  reads  In  part,  that: 


"The  expense  of  suoh  printing  shall  be 
oald  oy  the  purchaser  or  purchasers  of 
the  lands  and/or  lots  sold  and  shall 
not  exceed  the  rate  fixed  In  the  coun- 
ty printing  contract.  If  any,  but  in 
no  event  to  exceed  the  legal  rate  for 
the  entire  notice,  as  suon  legal  rate 
is  fixed  by  3eo.  13773,  which  cost  of 
printing  the  rate  spec Hied  shall 
be  taxed  as  part  'of "the  costs  of  the 
sale  of any  land  or  lot  contained  in 


suoh  list  and  disposed  of  at  suoh  sale, 
and  the  total  cost  of  printing  suoh 
l^lcF'sarrr~birpr  orat?T  "aTnoT"5Tl 
Bdoh  lands  or~To Is  so  "sold  or  redeemed 
prior  to  "any  such  saT^-" 


Laws  of  Ulssouri,  1933,  3ectlon  9953d,  page  434,  pro- 
vides in  part  that: 

■••••  for  each  certificate  of  purchase 
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issued.  Including  the  recording  of  the 
same,  the  county  collector  8hr.ll  be  en- 
titled to  receive  and  retain  a fee  of 
fifty  cents,  to  be  paid  by  the  purchaser 
and  treated  as  a ^art  sL  the  Post  of 
TH’e  pale,  ana  bo  noted  on  tne  certificate. 


Laws  of  UlBRouri,  1933,  Section  9955,  page  436, 
provides  ae  follows: 

"The  cleric  of  the  county  court  shall 
attend,  either  in  person  or  by  deputy, 
ae  the  cleric  of  the  sale  of  such  delin- 
quent land,  and  shall  enter  the  same 
on  a sufficient  record  book  giving  a 
description  of  the  proper  tract  or  lot, 
showing  how  much  of  each  was  sold,  to 
whom,  and  the  prioe,  or  whether  the 
same  remains  unsold.  For  his  services 
as  in  this  section  provided,  he  shall 
receive  the  sum  of  twenty-five  cents  on 
eaoh  tr«ot  of  land  or  lot  sold,  t£  oe^ 
cone  part  of  the  costs  of  sale  and  paid 
r?y  the  puroKascr,  which  fee  shall  in- 
clude entry  of  recital  of  redemption  on 
such  record." 


From  the  foregoing  eeotione  we  are  of  the  opinion 
that  the  party  redeeming  property  sold  for  taxes  must  pay 
the  full  amount  of  the  certificate  of  purchase  with  in- 
terest on  that  amount  at  the  rate  named  in  the  certificate, 
together  with  all  suosequent  taxes  which  have  been  paid 
thereon  by  the  purchaser  at  the  rate  of  eight  per  oentura 
per  annum,  and  in  adoltion  thereto  the  redeemer  must  pay 
the  collector' 8 fees,  advertising  costs,  and  clerk's  fees. 


II. 


In  answer  to  your  second  question,  we  set  out  Laws 
of  Missouri,  1933,  Section  9952a,  page  430,  which  states 
in  part  as  follows: 

"••••  Provided,  however,  delinquent 
taxes,  with  penalty,  interest  and 
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costs,  may  be  paid  to  the  oounty  col- 
lector at  any  time  before  the  property 
is  sold  therefor." 


He  are  of  the  opinion  that  where  orooerty  hae  been 
advertised  for  sale,  the  -oar ty  may  redeem  his  property  at  any 
time  before  the  property  is  sold  by  o&ying  to  the  County  Col- 
lector the  delinrpient  taxes,  with  penalty,  interest  and  ooste. 
The  latter  includes  collector's  fees,  clerk’s  fees  and 
expenses  for  advertising  the  land  for  sale. 


tesnectfully  submitted. 


lit,  OH'.:  3AVTSR3 

Assistant  Attorney-General. 


APPROVED: 


TFCTVcKITT  m 

Attorney-General . 
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CONVICTS PARDON:  V.here  one  previously  convicted  of  a crime 

is  not  suffering  from  civil  disability, 
a pardon  to  remove  civil  disability  is  not 
necessary. 


S' I ^ 

Kay  10,  1956. 


Honorable  Owon  C.  Rawlings 
Prosecuting  Attorney 
Marshall,  Missouri 


lear  Rir: 


Your  request  for  an  opinion  dated  Aorll  SO,  1935, 
is  as  follows: 

"Please  advise  my  office  as  to  whether 
at  the  expiration  of  a two  year  sen- 
tence for  burglary,  a defendant,  who 
was  at  the  date  of  conviction  between 
the  age  of  eighteen  and  nineteen  yeara, 
and  who  has  not  been  nnrdoned  by  the 
Governor  of  the  State  of  Missouri,  is 
possessed  with  all  his  civil  rights) 
or  is  s pardon  necessary  for  such 
restoration?  The  following  section 
of  the  Revised  statutes  of  Missouri* 

1929,  might  be  applicable:  Section 
4172;  Section  12968  and  Section  12971. 

Burglary  in  all  of  its  degrees  is  a crime  punishable 
under  the  provisions  of  Chapter  30,  Article  V,  R.  S.  Mo. 
1929.  Of  this  same  Chapter  snd  Article,  Section  4172  R. 
S.  Mo.  1P29,  provides: 

"Any  person  who  shall  be  convicted  of 
arson,  burglary,  robbery  or  larceny. 

In  any  degree,  in  this  article  spec- 
ifier, or  who  shall  be  sentenced  to 
imprisonment  in  the  penitentiary  for 
any  other  crime  punishable  under  the 
provisions  of  thla  article,  shall  be 
incompetent  to  eerve  as  a Juror  in 
any  cause,  and  shall  be  forever  dis- 
qualified from  voting  at  any  election 
or  holding  any  office  of  honor,  trust 
or  profit,  within  this  state:  Pro- 
vided. that  the  provisions  of  thla 
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section  shall  not  apply  to  any  person 
who  at  the  time  of  his  conviction  shall 
be  under  the  age  of  ^twenty  years;  Pro- 
vided further,  that  in  all  cases  where 
persons  have  been  convicted  under  this 
article  the  disqualifications  provided 
may  be  removed  by  the  pardon  of  the 
governor  any  time  after  one  year-  from 
the  date  of  conviction." 

Under  the  facts  of  your  letter  the  convicted  person 
had  already  celebrated  his  eighteenth  birthday  at  the  time 
of  his  conviction  and  was  going  on  nineteen  years  of  age* 

He  was  within  the  nineteenth  year  of  his  life.  At  that 
state  of  one’s  life  .he  is  yet  under  the  age  of  twenty 
years  and  the  above  Statute  provides:  "that  the  provisions 
of  this  section  shall  not  apply  to  any  person  who  at  the 
time  of  his  conviction  shall  be  under  the  age  of  twenty 
years*"  Under  the  facts  of  your  letter  there  is  no  pro- 
vision of  punishment  in  the  above  Chapter,  Article  or  Sec- 
tion which  can  be  applied  to  the  convict  described  in  your 
letter  in  determining  the  necessity  of  a pardon  of  his  right 
to  one.  Since  the  Section  does  not  apply,  its  provisions 
as  to  loss  of  citizenship  do  not  apply  for  purposes  of  this 
opinion* 

If  the  convict  be  punishable  for  a burglary  under  the 
Statutes  by  imposition  of  cdvil  disabilities  in  addition 
to  imprlsonmunt  to  which  he  was  sentenced,  we  must  find 
where  the  Legislature  so  provided* 

Article  I,  Chapter  91,  R*  S.  Mo*  1929,  deals  with 
civil  rights  of  convicts.  Section  12968  of  said  article 
provides  when  any  convict  be  civilly  dead  or  when  his  civil 
rights  be  suspended  when  punished  for  any  crime*  Said 
Sections  reads: 

"A  sentence  of  imprisonment  in  the 

penitentiary  for  a term  less  than 
life  suspends  all  civil  rights  of 
the  persons  so  sentenced  during  the 
term  thereof,  and  forfeits  all  pub- 
lic offices  and  trust,  authority  and 
power;  and  the  person  sentenced  to 
such  imprisonment  for  life  shall 
thereafter  be  deemed  civilly  dead*" 
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Section  12970  of  said  Article  orovldes: 

w Yhen  any  person  shall  be  sentenced 
upon  a conviction  for  any  offense, 
and  la  thereby,  according  to  the  pro- 
visions of  this  article,  disqualified 
to  be  sworn  as  a witness  or  juror  In 
any  cause,  or  to  vote  at  any  election, 
or  to  hold  any  office  of  honor,  profit 
or  trust  within  this  state,  such  dis- 
abilities may  be  removed  by  a pardon 
by  the  governor,  and  not  otherwise, 
except  in  the  case  in  the  next  section 
mentioned. B 

Sectior  12971  of  said  Articles  orovides: 

"If  such  convict  shall  have  committed 
the  offense  while  within  the  age  of 
eighteen  years,  and  such  conviction 
shall  be  for  a first  offense,  all 
civil  disabilities  incurred  shall  be 
removed  and  his  competency  restored 
at  the  expiration  of  the  term  of 
imprisonment  to  which  he  shall  have 
been  sentenced.” 

The  Legislature  has  it  within  its  power  to  provide 
punishment  effecting  the  civil  rights  of  those  convicted 
of  a crime  but  under  the  facts  of  your  letter  we  have 
been  unable  to  find  any  Statuto  relative  to  your  inquiry 
than  those  above  set  out. 

It  is  true  that  one  convicted  of  a felony  at  common 
-i.a w suffered  a loss  of  civil  rights,  in  addition  to  pun- 
ishment passed  in  the  court’s  sentence.  It  is  true  that 
the  common  law  is  in  force  in  Missouri  except  where  it  b 
repugnant  to  existing  laws.  Section  645  H.  S.  Mo.  1929, 
prov id es : 


"The  common  lew  of  I ngland  and  all 
statutes  and  acts  of  parliament  made 
orior  to  the  fourth  year  of  the  reign 
of  James  the  First,  and  which  are  of 
a general  nature,  not  local  to  that 
kingdom,  which  common  law  and  statutes 


Hon.  Owen  C.  Hawlings  -4-  May  10,  1956. 


are  not  repugnant  to  or  Inconsistent 
with  the  Constitution  of  the  United 
States,  the  Constitution  of  this  state, 
or  the  statute  laws  in  force  for  the 
time  being,  shall  be  the  rule  of  action 
and  decision  of  this  state,  any  custom 
or  usage  to  the  contrary  notwithstand- 
ing, but  no  act  of  the  general  assembly 
or  law  of  this  state  shall  be  held  to 
be  invalid,  or  limited  in  its  scope  or 
effect  by  the  courts  of  this  state,  for 
the  reason  that  the  same  may  be  in 
derogation  of,  or  in  conflict  with, 
such  common  law,  or  with  such  statutes 
or  acts  of  parliament;  but  all  such 
acts  of  the  general  assembly,  or  laws, 
shall  be  liberally  construed,  so  as  to 
effectuate  the  true  intent  and  meaning 
thereof.  " 

The  common  law  as  it  affected  a criminal's  loss  of 
civil  rights  is  repugnant  to  existing  law  because  our 
Legislature  has  provided  the  extent  to  which  punishment 
at  common  law  can  be  applied  in  Missouri.  Section  646 
H.  S.  Mo.  1929,  provides: 

"Punishment  by  virtue  of  the  common 
law  whall  In  nowise  be  other  than  by 
fine  or  Imprisonment,  or  both,  snd  such 
fine  shall  not  exceed  one  hundred  dol- 
lars, and  the  term  of  such  Imprisonment 
shall  not  exceed  two  months;  nor  shall 
any  of  the  British  statutes  for  the  pun- 
ishment of  crimes  and  misdemeanors  be 
in  force  in  this  state." 

COMCLUSION. 

Loss  of  civil  rights  as  punishment  for  a crime  must  be 
found  in  the  Statutes  and  the  common  law  disability  as  to 
loss  of  civil  rights  has  no  plsce  in  Missouri,  except  as 
adopted  by  Lection  646,  supra. 

We  are  of  the  opinin  that,  un  er  the  tafu*  es,  the 
exconvict  in  the  instant  case  suffered  a suspension  of 
his  civil  rights  when  he  was  sentenced  to  imprisonment 
in  the  penitentiary  for  a term  of  two  years,  and  the 
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suspension  of  civil  rights  continued  during  the  period 
and  term  of  the  sentence  unless  pardoned  during  the  interim 
of  sentence.  Ey  the  facts  of  your  letter  the  exeonvict 
cannot  claim  the  benefits  of  Section  12971,  supra,  because 
none  of  the  facta  in  your  letter  show  that  the  conviction 
was  for  an  offense  committed  while  within  the  age  of  eighteen 
years  and  that  such  conviction  was  for  a first  offense. 

However,  since  the  facts  do  not  show  him  to  be  a Dub- 
11c  officefor  to  como  within  other  statutory  provisions 
of  law  where  civil  disability  attaches  as  punishment  for 
cr^me,  and  since  under  the  facts  of  your  letter  his  whole 
punishment  way  of  disability  in  the  exercise  of  civil 
rights  is  by  virtue  of  Section  12968,  supra,  ft©  are  of 
the  opinion  that  at  the  end  of  the  term  of  sentence  his 
suspension  of  civil  rights,  like  any  other  convict  who 
suffers  susoenslon  of  civil  rights  by  reason  of  no  other 
section  of  law,  ceased  to  exist. 

Section  12970,  supra,  rrovldes  for  a Governor's  par- 
don where  a oerson  is  sentenced  and  is  suffering  civii  dis- 
ability by  virtue  of  Section  12968,  supra.  The  Legislature 
intended  that  no  pardon  would  be  necessary  where  no  civil 
disability  ia  tel  ng  suffered. 


Hesnectfully  submitted 


WM.  ORR  IXWYtRS 

Assistant  Attorney  Generali. 


APPROVED: 


ROt  McKITTRICK 

Attorney  General. 
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SCHOOLS:  Sending  school  must  Day  entire  tuition  ol'  pupil, 

receiving  credit  up  to  £50. 00  if  the  State  has  the  money. 


7 


ay  24,  1S35. 


Hon.  william  M.  %uinn 
enator  12th  District 
Missouri  enate 
Jefferson  °ity,  Missouri 


FILED 


_«ar  , -enator  %ulnn: 


This  is  to  acknowlod  e your  letter  as  follows: 

"I  am  enclosiag  herewith  statement  of 
account  rendered  by  the  range 
school  District  for  iigh  oChool  pupils 
from  ay wood  Public  School* 

aywi.od  ubllc  school  maintains  and 
operates  a common  school  district, 
teaching  up  to  and  including  the 
eighth  grade.  Part  of  the  pupils 
who  want  a high  school  education  go 
to  the  Durham  Consolidated  District, 
which  does  not  charge  any  additional 
tuition,  other  than  that  which  they 
receive  from  the  state.  £he  a 'range 
school  Li  strict  has,  in  the  past, 
charged  different  sums  more  than  the 

50.00  allowed  by  the  state  under  the 
1931  School  uaw,  and  for  this  year 
have  attempted  to  charge  the  ay wood 
District  *15.00  per  oupil  in  addition 
to  the  amount  they  receive  from  the 
state. 

It  is  my  understanding  that  if  a 
school  district  accepts  the  50.00  for 
the  tuition  of  a non-resident  pupil, 
who  is  in  attendance  in  the  High  eh  1, 
that  they  cannot  make  an  additional 
charge  for  tuition  and  receive  the 
otate  Funds. 
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"I  will  appreciate  having  your  opinion 
statin^  whether  or  not*  under  the  1931 
School  Law*  if  the  La  orange  School 
Li strict  accepts  funds  for  High  school 
tuition  for  non-resident  pupils  from 
the  state,  if  the  iaywood  Li  strict 
should  be  compelled  to  pay  415.00  per 
pupil,  tuition,  as  per  the  enclosed 
state  rant. " 


The  letter  enclosed  and  referred  to  by  you  roads  as 

follows : 


"Your  district  i3  indebted  to  LaGrange 
chool  District  for  tuition  for  high 
school  pupils  who  attended  our  school 
for  the  term  ending  .May  10,  1935  as 
follows : 


Vil  a iluebotter -^15.00 

Junior  Bellstine SI 5. 00 

■arlon  Beilstine  15.00 

orothy  *uinn 15  .00 

Hobart  .illard 15.00 

Harvey  a ter  man  — 15,00 

Total  due 90 . Ofl 


"You  will  please  remit  pro  iptly  makin 
warrant  payable  to  J.  V.  Ulusmeier , 
ireaeurer.  >.:ail  draft  to  me." 


On  August  2d,  1334  and  iay  17,  1935  this  apartment 
rendered  opinions  concerning  th'j  subject  you  inquire,  and  we 
enclose  herewith  copies  of  same. 

The  obligation  to  pay  the  tuition  of  pupils  resident 
within  the  district  and  attending  school  in  another  district 
rests  upon  the  district  wherein  the  pupils  reside.  The  tuition 
that  the  receiving  high  school  may  charge  to  the  sending  district 
is  determined  by  the  per-pupil  cost  (teachers1  wages  and  inci- 
dental expenses/.  Thus,  the  only  charge  that  a receiving 
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district  can  place  against  the  sending  district  for  tuition 
of  a pupil  wo  Id  be  the  per-pupil  cost,  and  whatever  the  ner- 
pupll  cost  wo  :ld  be,  the  sending  district  would  have  to  pay 
the  full  amo  mt.  However,  the  State  has  stated  that  it 
would  pay  up  to  50. CO  of  this  per-pupil  cost, to  the  receiving 
district,  if  the  money  were  available.  And  if  the  full  amount 
of  the  50.00  is  not  available,  then  the  amo  :nt  that  is 
available  is  applied  pro  rata. 

Assume  that  the  per-pupil  cost  of  the  receiving  high 
school  amounted  to  50.00  and  the  State  did  not  have  enough 
funds  to  pay  said  c50.00  as  provided  in  the  statute,  but  the 
amount  of  money  available  would  have  to  be  pro  rated  so  that 
the  receiving  high  school  would  only  receive  state  aid  in 
the  amount  of  25.00,and  euch  amount  applied  on  the  per-pupil 
cost  of  .,50.00.  woi  ld  leave  a balance  of  25.00  that  the 
sending  district  would  have  to  pay  to  the  receiving  high 
school.  In  other  words,  at  stated  in  the  enclosed  opinion, 
the  sending  district  is  liable  for  the  full  amount  of  the 
por-pupil  cost  and  whatever  the  State  pays  is  applied  as  a 
credit  on  said  amount.  The  limitation  as  to  what  the  State 
pays  i 8 fixed  at  ; 50.00  and  if  there  is  not  enough  money  to 
pay  the  . 50.00  the  state  pays  whatever  the  pro  rata  part 
amounts  to. 

Pro n the  above  we  conclude  that  the  obligation  of  the 
aywood  District  consists  of  the  payment  of  tuition  of  the 
per-pu-il  cost  of  pupils  attending  the  La  /“range  School  District, 
and  whatever  amo  nt  the  Lagrange  ^chool  .lstrict  receives  from 
the  State,  as  state  aid  to  the  payment  of  this  tuition,  would 
be  applied  as  a credit  to  the  amo  nt  of  the  per-pupil  cost  of 
the  pupils  from  the  aywood  district.  The  fact  that  the 

La  irange  District  receives  state  aid  does  not  bar  them  from 
making  additional  charge,  if  such  aid  does  not  pay  the  entire 
per-pur.il  cos t of  the  pupils  attending  its  school. 


Yours  very  truly. 


APPKGVED: 


James  l.  iiornBostel 
Assistant  At tor  ray -General 


r //  ,:c;;it  .rick 

At  torney- General 
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Honorable  Owen  C*  a llnpe, 
* ropocutluf  vttorney, 
.orahell,  . i^eouri* 


Jenr  'Jlr: 


,o  wish  to  ccicnowledt  e your  letter  of  . erte:.iber  £7, 
wherein  you  etete  as  follows: 

"/lease  advise  a s to  whether  eolea 
tax  should  be  imposed  on  a sole  of 
apples  by  a fnrsier  who  produces  then, 
and  who  does  not  buy  end  sell*" 

The  word  •’person"  is  dofined  in  section  1,  sub- 
section (a) , Laws  of  Ireourl,  1933,  t pe< e 413,  e follows 

•'•-fernon*  includoo  any  individual, 
firm,  copartnership,  Joint  adventure, 
association,  corporations,  municipal 
or  prlvato,  settle,  true* , buflincse 
trust,  reoslver,  syndicate  or  any 
other  £joup  or  combination  acting  as 
a unit,  and  the  plurt 1 as  w 11  ae  the 
eittt  ulur  nur-ber*" 

In  the  os.se  of  .orthineton  v*  bobbins  nd  tedlcnn, 

86  Cat*  Law  hep*,  1*  c*  288,  the  oourt,  la  detemlnln® 
w other  the  word  "furnor"  cores  within  the  meminf  of  the 
word  "person",  B~ld: 

-I  can  ot  thin*  that  the  word  •person* 
oen  be  ! nterpreted  to  exclude  *'>r ner.*" 

e ere  of  the  opinion  th*t  the  word  "per' on’  us 
defined  in  action  1,  sub-section  (t>),  ; jpr*  , includes  the 
' ord  farmer*" 


Bcmcr~tb.Lt:  u«en  L#  1. 


oct  bor  o,  1935. 


Laws  of  . iesourl,  1935,  page  411,  provides  la  part 
as  follows: 

”<xn  «xot  to  provide  for  the  rnlelng 
of  additional  revenue  for  emergency 
purposes,  by  i;upocint-  e tax  upon 
the  privilege  of  engaging  in  the 
business  of  selling  tangible  personal 
property  nt  retail,  and  by  imposing  a 
tax  upon  the  privilege  of  engaging  In 
the  business  of  selling  services,  sub- 
stances and  things, " etc# 

The  word  "sole"  or  "sfilec"  la  defined  in  Section  1, 
sub-section  (b)  , and  the  word  "business"  in  wectlon  1,  sub- 
section (c)  , Laws  of  .lrrouri,  1935,  pa.  e 413,  as  follows: 

. "(b)  The  ten.*  *£>ale*  or  •sales * in- 
cludes installment  and  credit  sales, 
and  the  exchange  of  properties  as  a ell 
as  the  sole  thereof  for  money,  every 
closed  transaction  constituting  a sale, 
and  uean6  any  transfer,  exchange  or 
barter,  conditional  or  otherwise,  in 
any  w/.-’oner  or  by  any  means  whatsoever, 
of  tangible  personal  property  for 
valuable  consideration  and  the  render- 
ing, furnishing  or  sellin  for  a valuable 
consideration  any  of  the  substances, 
things  and  cervices  hereinafter  designated 
and  defined  as  taxable  under  the  ter.us  of 
thic  *ct. 

-(c)  •Business'  includes  any  activity 
engaged  In  by  any  person,  or  caused  to 
be  engaged  in  by  hi..*,  with  the  object 
of  gain,  benefit  or  advantage,  either 
direct  or  Indirect  nnd  the  clreslf ication 
of  which  business  is  of  euoh  character  es 
to  be  * ubject  to  the  terror  of  this  Act# 

The  isolated  or  occasional  sale  of 
tangible  personal  property,  service,  sub- 
stance, or  thing,  by  a person  not  engaged 
In  such  business  does  not  constitute 
engaging  in  business,  within  the  meaning 
of  this  act," 
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section  1,  iub-eection  ( c ) , supra,  exempts  casual  or 
Isolated  sulee  fro-i  the  tax. 

section  1,  sub-section  (o) , of  the  Laws  of  . Issouri, 

193b,  pa^e  414,  defines  the  words  "sale  at  retell'’  In  p^rt 
as  follows: 

"*w«tile  at  retail’  means  t.  ny  transfer 
muae  by  any  person  engaged  in  business 
as  defined  herein  of  the  ownership  of, 
or  title  to,  tangible  personal  property 
to  the  Murchoser,  for  use  or  conauup- 
tion  and  not  for  resale  In  any  form  as 
tuneible  personal  property,  for  a 
valuable  consideration." 

In  order  to  determine  whether  a farmer  producing 
apples  and  selling  them  le  rubjeot  to  the  payment  of  the  one 
per  cent  sales  tax  as  Imposed  by  the  *ct  of  the  58th  General 
Hsaembly,  eupre,  we  must  Inquire  Into  the  question  of  whether 
or  not  he  la  engaged  in  the  business  of  selling  apples  at  retail. 

>.e  are  of  the  opinion  thet  a fariuer  to  be  engaged  in 
the  business  of  sellln.  apples,  must  make  the  raising  nd  sale 
of  apples  his  chief  livelihood  and  gain,  and  if  such  be  the 
case  and  the  sale  be  at  retail,  we  are  of  the  opinion  that  he 
is  subject  to  the  one  per  cent  tax.  However,  If  be  merely 
produces  apples  in  connection  with  the  operation  of  hie  farm 
and  makes  only  an  occasional  or  Isolated  sale,  we  are  of  the 
opinion  that  he  is  not  subject  to  the  tax. 

Yours  very  truly. 


OLLIVoii  . NGLfcil, 
assistant  attorney  General. 

Adi'iicV  u-> : 


JcH!.  ...  lib*  , Jr., 
(iictinc,;  Attorney  General. 


LiClUSE  FEES— 


I 

Bond  nnd  stock  brokers  required  to  ppy  license 
fee  under  Section  14044,  R.  S,  'o.  1929. 


Uonornble  I red  A.  Renick 
License  Collector 
St*  Louis,  'is  ouri 


lerr  Ir: 


have  your  reruest  of  rril  22,  1955 
for  »n  opinion  ns  fol.owsi 

"For  yesrs  this  office  hns  collected 
a semi-annual  State  License  ”ee  of 
■50*00  fro^i  stock  and  bond  brokers  In 
the  City  of  " t*  Louis*  At  the  resent 
time  therf  is  « stock  end  >ond  broker 
here  who  refuses  to  psy  this  fee  nn3  I 
rm  addressing  you  to  recuest  th°t  you 
cite  the  authority  under  abich  this  of- 
fice can  recuire  the  payment  of  this 
fee*" 


The  low  relating  to  licenses  of  brokers  is 
found  In  Chunter  123,  H,  S*  Ko*  1929,  actions  14044 
to  14051,  Inclusive, 

Cnder  Section  14044,  no  persona  shell  c-rry 
on  the  business  of, 

(1)  desling  in; 

(2)  buying; 

(3)  selling; 

(4)  shaving 

any  kind  of  bills  of  exchange,  checks,  drefts,  bank  notes, 
•om'ssory  notes,  ton  a or  other  kind  of  writing  obligatory, 
or  in  rocuring  the  gold  nnd  silver  of  the  country  to  dis- 
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too*  of  the  anme  fop  a 'remlua,  without  a lloense. 

~fcc  question  raised  by  your  letter  la  whether 
a "a took  end  bond  broker"  la  subject  to  this  license  fee. 
ilie  statute  Itself  uses  the  term  bon  - a.  which  In  Itself 
makes  oil  brokers  who  der.l  In  thc'^uslneee  of  buying  or 
selling  bon. a liable  for  the  license  fee.  It  trill  be  noted 
th*»t  tbs  statute  does  not  specifically  enumerate  stocka. 

The  rueation  then  arises  na  to  whether  or  not  the  trr® 
"writing  obligatory"  Includes  stocks. 

Hie  words  "writing  obligatory"  are  technical 
and  imply  a written  instrument  un  er  seal.  Clark  v. 

Phillip.  5 Fed.  0 a.  908;  Stall  v.  ’ll cox,  2 Ohio  State, 

569,  575;  Luna  v.  Kohr,  1 *ac.  360,  864;  bgsn  v.  Horrigan, 

51  itl.  246,  243;  Denton  v.  Adams,  6 Vt.  40;  Ide  v.  Pnasua- 
raio  and  C.  ?R.  Co.  32  \t.  297,  298;  Cmlth  v.  aomens*  Medic  i 
College  of  B ltimore  City,  72  All*  1107;  Kidd  v.  *Jeckley, 

60  S.  E.  1089,  1090. 

Hie  term  "writing  obligatory"  haa  not  from  common 
usage  acquire  a broader  manning  than  Its  technicrl  one.  The 
e.  r 'on  la  rarely  use  . atson  v.  Hoge,  15  Tenn.  (7  Yerg.) 
344,  351. 

The  term  has  been  ap.  lied  to  a written  promise  to 

o something  , auch  a 3 to  take  a subscription  to  a paper. 

State  v.  Harznrd,  30  K.  E.  149. 

One  of  the  powers  * ea towed  u on  domestic  corpor  - 
tlona  In  this  state  by  action  4555,  R.  3.  'do.  1929  la  as 
follows  * 


"Third.  To  make  end  rise  a common  seal 
and  alter  the  same  at  rlonsure." 


It  Is  a matter  of  common  knowledge  th-t  all  cor- 
porations Issue  written  -.opera  under  the  sorI  of  the  corpora- 
tion. shore  of  stock  In  a corpora  tlon  is  an  Instrument  in 
writing  under  senl;  It  Is  the  legal  conveyance  of  that  par- 
ticular interest  In  the  corporation  to  the  holder  thereof. 

It  may  or  may  not  carry  the  authority  to  vote  at  any  elections 
for  the  election  of  Its  directors.  It  may  carry  a contingent 
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Interest  In  the  profits  of  tlie  oompany  or  o fixed  annual 
-referred  income*  In  substance#  It  Is  the  equlvtlent  of 
a dee  In  writing  to  that  particular  Interest  which  the 
h 1 er  thereof  owns  In  the  eo*  Ion,  an  a dee  in 

writing  is  a "writing  obligatory"*  Ide  -*  Pasnsapsie 
and  C*  H.S*  Co*,  32  Vt*  £07,  298. 

It  may  he  said  in  massing  that  those  who  en- 
gage in  the  issuing  of  drafts  or  cheeks,  for  a considera- 
tion# such  ns  certain  express  eom-nnles,  come  within  the 
words  of  this  statute  ( ection  14044);  that  those  who  en- 
gage in  the  business  of  purchasing  promissory  notes  also 
eomo  within  the  license  feature  of  the  act* 

It  is#  therefore,  the  opinion  of  this  office 
that  those  persons  who  carry  on  the  business  of  dealing 
in,  buying  or  sell  in;-#  etc.  stocks  and  bonds  #must  procure 
a lloense  end  pey  the  t^x  fixe..  in  Section  14046#  f* 
Mo.  19£9. 


Respectfully  submitted# 


PH  NKLItt  :.*  RE  AO  B 

Assistant  Attorney  General 
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'6Y  SckT OTT 

Attorney  General 


: 


BROKERS: 


Persons  who  do  not  deal  as  money  brokers 
or  exchange  dealers  are  not  subject  to  the 
provisions  of  Section  14044  R.  6.  Missouri 
1929. 


Mr*  ..red  a.  Kenlek 
License  Collector 
City  of  St .Louis 
St*  Lou  is  f-ulssourl 


July  20 , 19.^5 


Dear  Ar . henlck: 


rto  are  in  receipt  of  your  letter  of  some 
time  ago  requesting  further  interpretation  of  Sections 
14046  and  14046*  rt.  S.  uilssourl  1929.  Your  letter  is 

as  follows: 


"Thank  you  for  your  opinion  of  >ny 
5 received  yesterday  relating  to 
stock  and  bond  orokers . 

I note  that  in  your  opinion  persona 
engaged  In  the  above  names  business 
•mist  procure  a license  and  pay  the 
tax  fixed  in  Section  14046*  K.  8. 

o*  1929*  I am  surprised  * however* 
that  you  did  not  cover  Section  14048 
In  your  opinion  as  it  seems  to  exempt 
from  the  provisions  of  this  Aot  all 
persons  engaged  in  the  stock  and  bond 
business  except  those  who  actually 
deal  as  oney  brokers  or  exchange 
dealers*  * 1 thou  h Section  14044  states 
that  no  person  shall  carry  on  the  busi- 
ness of  dealing  In,  or  buying  or  sell- 
ing bands  * etc.  without  a license. 
Section  14046  nullifies  it  as  far  as 
it  applies  to  the  regular  stock  and 
bond  broker  by  stating  that  perrons 
who  do  not  deal  as  money  brokers  or 
exchange  dealers  a re  not  amenable 
to  its  provisions*  «111  you  therefore 
please  be  good  enough  to  construe  Sec- 
tion I404o  for  me* 
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In  view  of  the  fact  that  none 
of  the  established  stock  and 
bond  firms  in  tills  City  deni  as 
money  brokers  or  exchange  dealers 
It  would  seem  that  they  are  not 
liable  to  the  provisions  of  Sec- 
tion 14046,  although  All  are  doing 
what  is  commonly  called  a brokerage 
business  - that  is,  dealing  in,  or 
buying  or  celling,  stocks  and  bonds. 

1 fear  that  1 shall  encounter  con- 
siderable difficulty  In  collecting 
the  graduated  scale  of  taxes  speci- 
fied in  Section  14046  from  brokers 
who  deal  only  In  stocks  and  bonds 
unless  I can  cite  legal  authority 
for  so  doing  - especially  rlnoe  they 
have  only  been  paying  semi-annual 
State  License  fee  of  50.00. 

Your  earliest  convenient  reply  will 
be  very  ranch  appreciated." 


An  opinion  rendered  by  Assistant  Attorney 
General  Reagan,  on  Jday  3,  appears  to  have  answered  your 
precise  question  as  contained  in  your  original  request. 
Section  14040,  H.  S.  Iseouri  1929,  referred  to  in  your 
letter,  reads  as  follows! 

"Persons  who  do  r.ot  deal  as 
money  brokers  or  exchange  deal- 
ers, except  as  Incidental  to 
their  other  business  and  as 
the  exigency  and  convenience 
thereof  msy  require , are  not 
amenable  to  the  provisions  of 
this  chapter." 


-action  14044,  quoted  by  Mr.  Reagan  in 
the  original  opinion,  is  a general  section  which  is 
very  comprehensive  in  its  terms,  while  Section  14048, 
quotod  supra,  appears  to  exempt  or  take  out  of  the  general 
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class  those  "who  do  not  deal  as  toney  brokers  or  ex- 
change dealers."  There  has  Veen  no  decision  of  our 
Supreme  Court  Interpreting  the  two  sections  In  question. 
In  the  case  of  State  v.  i-lold  49  jio.  1.  c.  272,  the  court. 
In  discussing  the  question  as  to  whether  or  not  Savin  s 
oanks  wore  required  to  take  out  license,  salds 

" The  main  question  In  this  case  la 
whether  this  corporation  was  re- 
quired to  take  out  license  under  the 
act  concer.  lng  ’money  brokers,  ex- 
change dealers,  and  their  licenses.* 

(See  *agn.  J.  tat. 247).  The  first  section 
of  this  act  rovides  that  'no  person  or 
association  of  persona,  or  company  of 
persons,  shall  carry  on  the  business  of 
dealing  In,  or  buying  or  selling,  or 
shaving  of  any  kind  of  bills  of  exchange, 
checks,  drafts,’  etc.,  ’without  a 
license  for  that  purpose  continuing  in 
force.*  Section  2 provides  that  ’before 
any  person  or  association,  or  company 
of  persons,  shall  receive  a license 
to  deal  as  a money  broker  or  exchange 
dealer,  ho  or  they  shall  deliver  to 
the  collector  of  the  proper  county  a 
statement  in  writing,  verified  by 
oath  or  affirmation,  showing  the  amount 
of  business  expected  to  be  done  and 
the  capital  to  be  employed  in  his  or 
their  business  for  the  six  months  next 
ensuing  the  delivery  of  such  statement. ' 
Section  8 provides  that  'persons  violat- 
ing any  of  the  provisions  of  this  chap- 
ter shall  be  fined  not  less  than  3 1,000,' 
etc. 

It  Is  evident  to  zq  ulnd  that  It  was 
not  contemplated  by  the  Legislature  that 
these  savings  banks  should  take  out 
licenses  as  brokers,  in  addition  to  the 
charter  under  which  they  are  empowered 
to  act.  It  seems  to  me  that  the  pro- 
visions of  the  statute  concerning  monoy 
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brokers  and  exchange  dealers  apply 
only  to  moral  agonts  who  are  capable 
of  taking  oaths  and  sufferin'  the 
penalties  inflicted  for  perjury." 


CONCLUSIOK 

It  is  plain  and  evident ,by  Section  14048, 
that  persons  who  do  not  deal  as  money  brokers  or  exchange 
dealers  are  not  subject  to  the  terms  of  Section  14044. 
Therefore,  you  have  no  legal  authority  to  exact  a license 
under  Section  14044  of  such  dealers.  The  question  of 
whether  or  not  an  applicant  does  not  deal  as  a money  broker 
or  exchange  dealer  is  a question  of  fact  when  applyin  - for  a 
license, or  when  you  attempt  to  exact  a license.  4e  think 
the  burden  is  on  the  person  asserting  that  he  is  not  a money 
broker  or  exchange  dealer  to  prove  that  lie  is  not  such  a 
dealer. 


Respectfully  submittod. 


OLLIV  H h.  MOL  JM 

Assistant  Attorney  General 


APPROVED: 


ROY  -oKITTSICK 
Attorney  General 
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of  Class  1 

COUNTY  BUDGET  LAW:  expenses/incurred  by  county  court  in  excess  of 
fund  set  naide  may  be  paid  out  of  Class  1 regardless  of  fact  that  they 
are  in  excess  of  estimate  as  contemplated  by  the  Budget  Act. 
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January  24,  1935. 


Hon.  Homer  Rinehart, 
Prosecuting  Attorney, 
Howell  County, 

West  Plains,  Missouri. 


Dear  sir; 


On  December  18  you  made  a request  for  an  opinion  from 
this  department,  as  follows: 

"Under  the  budget  law  passed  by  the  General 
Assembly  in  the  State  of  Missouri,  1933  as 
appears  on  page  340  of  the  laws  of  the  Session 
Acts  of  the  Laws  of  Missouri,  1933,  the  county 
court  is  reou’red  to  classify  proposed  expen- 
ditures in  six  (6)  classes. 

Under  Section  2 of  said  act  the  County  court 
is  reoulred  to  set  aside  and  apportion  a suf- 
ficient sum  to  care  for  insane  people  in  State 
Hospitals,  this  expenditure  being  designated 
as  Class  1;  and  said  act  provides  that  Class  1 
shall  be  the  first  obligation  against  the 
county  and  shall  have  priority  of  payment  of  all 
of  the  other  olasses.  In  said  act  the  other 
expenses  of  the  county  are  divided  into  the 
other  classes  and  it  provides  that  the  court 
shall  set  aside  a sufficient  sum  to  pay  the 
expenditure  coming  within  said  olasses. 

In  Howell  County,  Missouri  the  warrants  h^ve 
already  been  heretofore  issued  by  the  county 
court  to  the  amount  to  cover,  excepting  a few 
dollars,  all  of  the  estimated  revenue  that  would 
be  collected  to  pay  accounts  set  aside  by  said 
court  in  Class  1;  however,  some  bills  have  been 
filed  against  said  class,  for  which  there  has 
been  no  warrants  issued.  In  other  words  the 
County  Court  has  failed  to  keep  their  expense 
of  the  oounty  in  Class  1 within  the  sum  set  aside 
by  said  court  for  this  fund. 
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Under  this  budget  lav?,  I desire  an 
opinion  if  in  instances  where  the 
county  court  has  incurred  expenses 
in  Class  1 in  excess  of  the  amount  of 
the  fund  set  aside  by  said  court  to 
take  care  of  expense  coming  within 
this  class;  whether  said  expense  in- 
curred in  excess  of  the  fund  set  aside 
has  priority  over  the  payment  of  all 
other  classes;  and  whether  the  county 
court  is  required  to  transfer  suffici- 
ent money  out  of  Class  2 or  other 
classes  to  pay  accounts  chargeable 
against  Class  1 which  have  been  filed 
against  the  county  after  the  date  that 
all  of  the  estimated  revenue  set  aside 
by  the  county  court  for  expenditures 
in  Class  1 has  been  spent.” 

Your  precise  question  has  never  heretofore  been  passed 
upon  by  this  department.  It  would  appear  from  your  letter  that 
the  county  officials  have  carried  out  their  duties  with  regard 
to  the  County  Budget  Law,  and  yet  there  remains  a deficit  in 
Class  1, 

We  do  not  think  the  situation  you  outline  is  in  any  way 
clarified  by  Section  4,  page  343,  laws  of  Mo,  1933,  wherein  we 
find  these  provisions:  "***Less  outstanding  warrants  for  preced- 
ing years  as  follows:  (list  total  by  years).  Less  all  known 
la  ful  obligations  against  the  county  December  31,  last,  and  for 
which  warrants  were  not  drawn  at  that  date  (itemized  list  of 
these  obligations  must  be  attached  to  the  estimate).***" 

It  is  our  opinion  that  the  above  quoted  paragraph  should 
be  construed  to  mean  funds  remaining  in  certain  classes  but 
through  inadvertence,  neglect  or  inconvenience  it  was  not  possible 
to  pay  the  same  by  December  31. 

Under  Section  8 of  the  County  Budget  Act,  Laws  of  Mo. 

1933,  page  345,  it  is  the  duty  of  the  court  at  the  February  Term 
to  revise  and  amend,  and  alter  or  change  any  estimate  as  the 
public  interest  may  require,  but  they  have  no  power  to  reduce 
the  amount  of  the  estimate  in  Classes  1 and  3.  We  readily  con- 
clude that  it  would  have  the  power  to  raise  the  estimate  in  those 
classes. 


The  purpose  of  the  County  Budget  Act,  as  we  construe  the 
same,  is  to  promote  efficiency  and  economy  in  county  government. 
We  do  not  believe  that  the  Legislature  considered  the  county 
officers,  whose  duty  it  is  to  carry  out  the  terms  of  the  Budget 
Act,  to  be  infallible  in  their  judgment.  We  realize  that  it 
would  be  more  miraculous  than  good  judgment  if  all  estimates 
were  accurate  to  the  last  penny;  however,  as  stated  in  your 
letter,  the  Legislature  saw  fit  to  classify  the  financial  struc- 
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ture  of  the  county  into  six  classes,  each  class  haying  a priority 
oyer  the  succeeding  class.  Section  1,  Laws  of  Mo.  1933,  page 
431  contains  the  following  provision:  "The  county  court  shall 
classify  proposed  expenditures  according  to  the  classification 
herein  provided  and  priority  of  payment  shall  he  adequately 
provided  according  to  the  said  classification  and  such  priority 
shall  be  sacredly  preserved." 

We  conclude  from  this  provision,  regardless  of  the 
estimate  made  by  the  county  court  for  the  care  of  insane  pauper 
patients  in  state  hospitals,  the  sane  constitutes  a first  lien 
on  the  funds  of  the  county  and  that  the  same  must  be  paid  by  the 
county,  regardless  of  the  amount,  in  order  that  the  priority  may 
be  sacredly  preserved. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  bills  in 
question  should  be  paid  regardless  of  the  fact  that  by  paying  the 
same  the  gross  amount  will  exceed  the  sums  set  aside  and  originally 
estimated  by  the  county  court,  for  the  reason  that  Class  1,  as 
stated  above,  constitutes  a first  lien  on  the  funds  of  the  county 
and  the  priority  of  the  classes  should  be  sacredly  preserved. 

The  amount  of  the  excess  bills,  if  any  exists,  in  the  subseouent 
classes,  or  the  funds  of  the  subsequent  classes,  may  be  used 
without  a transfer  of  the  same. 


Respectfully  submitted. 


OLLIVER  W.  NOLTI, 

Assistant  Attorney  General 


APPROVED : 


K>y  i c IWrIcK, 

Attorney  General 
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COUNTY  COLLECTOR:  County  collector  must  pay  direct  to  treasurer 

of  City,  Town  or  Consolidated  District,  moneys 
collected  by  him  to  which  said  dlltrlct  Is 
entitled. 


l-fb 

June  7,  1936. 


Hon.  Nat  B.  Rieger 
Prosecuting  Attorney 
Adair  County 
Klrksville,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  re- 
questing an  opinion  from  this  office  which  reads  as  follows: 

”1  would  like  to  have  an  official  opinion 
opinion  from  your  department  on  this  ques- 
tion, 'Is  It  mandatory  that  the  County  Col- 
lector shall  turn  all  school  collections. 
Including  monies  due  the  treasurers  of  Town, 

City  and  Consolidated  School  Districts,  to 
the  County  Treasurer,  in  a county  not  under 
the  Township  Organisation  Law,  or  is  the 
County  Collector  privileged  to  pay  such 
monies  direct  the  treasurers  of  town,  city 
and  consolidates  sohool  districts  entitled 
to  receive  same.'  This  question  arises 
under  Sec.  9266  R.  3.  Mo.  1929. 

"1  should  also  like  to  have  a copy  of  the 
opinion,  if  one  is  already  written  concern- 
ing the  legality  of  the  so-called  "Cash 
*lghts”  or  "Bc.nk  Mights*  conducted  by  moving 
picture  houses,  during  which  cash  prizes  are 
given  to  the  holder  of  a number  drawn,  all 
patrons  being  given  registration  upon  the 
purchase  of  one  ticket.* 


County  collector  must  pay 
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bqard  2l  ^dyicet^oq  of  s altar. 
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Article  2,  Chapter  57,  R.  3.  Mo.  1929,  relate*  to  all 
classes  of  schools.  Section  9264  of  said  article  reads  as  fol- 
lows: 

"It  shall  be  the  duty  of  the  county  eler< 
to  take  a receipt  from  the  county  collector 
for  the  school  taxes  by  him  placed  on  the 
general  tax  books;  and  the  collector  shall 
prooeed  to  collect  the  same  In  like  manner 
as  the  state  and  county  taxes  are  or  may  be 
collected,  and  he  shall  receive,  as  full 
compensation  for  his  services  on  the  amount 
collected  and  paid  over  by  him,  the  same 
per  cent,  as  Is  allowed  by  law  to  collectors 
for  collecting  other  taxes;  and  he  shall  pay 
over  monthly,  to  the  county  treasurer,  all 
such  taxes  collected  and  take  his  receipt 
therefor. " 

Section  9266  of  the  same  Article  provides  In  part: 

"The  county  treasurer  In  each  county  shall 
be  the  custodian  of  all  moneys  for  school 
purposes  belonging  to  the  different  districts, 
until  paid  out  on  warrants  duly  Issued  by 
order  of  the  board  of  directors  or  to  the 
treasurer  of  some  town,  city  or  consolidated 
school  district,  as  authorized  by  this  chap- 
ter, except  In  counties  having  adopted  the 
township  organization  law. 

Article  4 of  Chapter  57,  R.  3.  Mo.  1929,  contains  the 
law  applicable  to  city,  town  and  consolidated  schools. 

Section  9340  of  said  article  reads  as  follows: 

"The  county  or  township  collector  shall 
pay  over  to  the  treasurer  of  said  board 
of  education  all  moneys  received  and  col- 
lected by  him  to  which  said  board  Is  en- 
titled at  least  once  In  every  month;  and 
upon  such  payment  he  shall  take  duplicate 
receipts  from  said  treasurer,  one  of  which 
he  shall  file  with  the  secretary  of  said 
board  of  education,  and  the  other  shall 
be  filed  In  his  settlement  with  the  county 
court.  " 

A history  of  the  above  sections  shows  that  3eotlons 
9264  and  9266  were  first  enacted  in  1874  (Laws  of  Missouri 
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1874,  page  162).  Section  9340  was  not  enacted  until  1879  (Laws 
of  Missouri,  1879,  page  409.) 

It  is  a well  recognized  principle  of  law  that  where  there 
are  two  statutes  relating  to  the  sane  subject,  one  general  in  its 
terms  and  the  other  specially  applicable  to  the  particular  sub- 
ject, the  special  statute  will  prevail  over  the  general  one  es- 
pecially where  the  special  statute  was  enacted  subject  to  the 
general . 


In  the  case  of  Qllkeson  v.  Railroad,  £2?  Mo.  loc.  clt. 

204,  the  Court  said: 

"***♦  Where  there  are  two  statutes  and 
the  provisions  of  one  apply  specially 
to  a particular  subject,  which  clearly 
Includes  the  natter  in  question,  and 
the  other  general  in  its  terms,  and  such 
that  if  standing,  alone  it  would  include 
the  same  matter,  and  thus  conflict  with 
each  other,  then  the  former  act  must  be 
taken  as  constituting  an  exception,  if 
not  a repeal  of  the  latter  or  general 
statute,  and  especially  is  this  true  where 
the  special  statute  was  enacted  subsequent 
to  the  passage  of  the  general.  This  rule 
of  statutory  construction  is  well  grounded 
in  our  Jurisprudence,  as  is  shown  by  the 
following  adjudications:  Ruschenberg  v. 

Railroad,  161  Mo.  70;  State  ex  rel.  v. 

Dabbs,  182  Mo.  1.  c.  366;  State  ex  rel. 
v.  Frazier,  98  Lo.  426;  State  ex  rel.  v. 

Slover,  134  Mo.  1.  c.  19." 

In  State  v.  Bro "m,  66  S.  W.  (2tf)  loo.  olt.  69,  Judge  At- 
ood,  speaxlng  for  the  court  said: 

"It  will  be  observed  that  section  4656,  ex- 
cept the  last  proviso  which  is  not  pertinent 
to  the  matter  here  in  controversy,  relates 
to  corporations  in  general,  while  section 
6613  relates  only  to  a particular  class  of 
corporations,  to  wit,  building  and  loan  as- 
sociations. In  such  case  the  mile  appli- 
cable is  that  'where  there  is  one  statute 
dealing  with  a subject  in  general  and  com- 
prehensive terms  and  another  dealing  with 
a part  of  the  same  subject  in  a more  minute 
and  definite  way,  the  two  should  be  read  to- 
gether and  harmonized,  if  possible,  with  a 
view  to  giving  effect  to  a consistent  legis- 
lative policy;  but  to  the  extent  of  any  neces- 
sary repugnancy  between  them,  the  special 
will  prevail  over  the  general  statute.  Where 

the  special  statute  is  later,  it  will  be  re- 
garded as  an  exception  to,  or  qualification 
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of,  the  prior  general  one;  and  where  the 
general  act  is  later,  the  special  will  be 
construed  ae  remaining  an  exception  to  its 
terms,  unless  it  la  repealed  in  exnrese 
words  or  by  neoes-ary  implication. • Tevis 
et  al.  ▼.  Foley.  3?5  Ho.  1 >50,  1054,  3C 
J.  I.  ( 2d)  68,  69;  State  ex  rel.  luohanan 
bounty  v.  Fulks,  396  Ho.  614,  636,  247 
3.  il.  129;  State  ex  inf.  Barrett  v.  In.hof  f , 
091  Mo.  603,  617,  238  3.  «.  120.  If  there 
be  any  remugn&noy  between  these  two  statutes, 
the  general  statute,  section  4556,  must 
yield  to  the  special  statute,  section  5613." 


In  view  of  the  auove,  it  is  the  opinion  of  this  depart- 
ment that  Seotlon  9340,  suora.  which  relates  specially  to 
city,  town  and  consolidated  district  would  prevail  over  the 
provisions  of  lections  9264  and  9966  which  relate  to  soh  ole 
generally;  and,  therefore,  the  county  collector  must  nay  over 
to  the  treasurer  of  the  board  of  education  of  & city,  town 
and  consolidated  district  all  moneys  received  and  oollected 
by  him  to  which  said  board  is  entitled  at  least  once  in 
every  month. 


"Bank  Wight". 


As  per  your  request,  I am  enclosing  a copy  of  an  opinion 
given  by  this  office  to  Honorable  J.  C.  UoDowell  under  date 
of  March  27.  1935,  same  having  been  written  by  Franklin  X. 
Reagan,  Assistant  Attorney-General  and  approved  by  Attorney- 
General  Roy  MoXittrlok. 


Yours  very  truly. 


APPROVED:  J.  £.  TAYLOR 

Assistant  Attorney-General. 

7UF. — r."HC/y:.xtr;  Tr~ 

(Acting)  Attorney-General. 
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TAXATION:  Duty  of  City  Collector  to  make  up  delinquent  lists  of 
lands  and  lots. 

CITIES  OF  THE  THIRD  CLASS) 


December  14,  1955.  j (? 

Iv' 


Honorable  J.  T.  Rice 
City  Collector 
Hannibal,  Missouri 


Dear  Mr.  Rice: 

Acknowledgment  is  herewith  made  of  your 
communication  of  December  7,  1935,  requesting  an  opinion 
of  this  office  on  the  following  matter: 

"There  are  various  opinions  among 
the  officials  of  our  City  as  to 
whether  it  is  the  duty  of  the  City 
Collector  or  City  Clerk  to  make 
the  Back  Tax  Book,  the  legislative 
acts  of  1933  and  1935  covering  this 
matter  seems  confusing  to  many. 

May  I have  a r ;ling  from  your  office 
to  clear  up  this  matter." 

Collection  of  delinquent  taxes  due  cities  of  the 
third  class  is  provided  for  by  Section  6781  R.  S.  Missouri 
1929.  This  3eetlon  provides  in  part  as  follows: 

"It  shall  be  the  duty  of  the  council 
to  require  the  collector  annually, 
on  the  first  meeting  the  council 
in  April  of  each  year,  or  as  soon 
thereafter  as  may  be,  to  make  out, 
under  oath,  lists  of  delinquent  taxes 
remaining  due  and  uncollected  for 
each  year,  to  be  known  as  the  ‘land 
and  lot  delinquent  list’  and  the 
•personal  delinquent  list,.**  * * * 

The  city  council  shall  cause  the  land 
and  lot  delinquent  list  and  the 
personal  delinquent  list  to  be  re turned 
to  the  city  collector,  who  shall  be 
charged  therewith,  and  who  shall  pro- 
ceed to  collect  the  same  in  the 
same*  * * *■ . 


FI  LED 


/ 


Honorable  J.  T.  Rice.  -2—  December  14,  1935. 


There  csn  be  no  doubt  but  that  under  the  foregoing 
Section  it  is  the  duty  of  the  City  Collector  to  make  up  the 
list  of  dellnouent  lands  and  lots  and  that  the  City  Clerk 
is  charged  with  no  duty  in  respect  to  the  same.  Insofar  as 
the  Jones-Munger  Act  is  concerned,  referred  to  in  your 
communication  as  the  Legislative  Act  of  1933,  3ection  9952, 
page  429,  Lavs  of  Missouri  1933,  provides  in  part: 

"Between  the  first  of  January  and  the 
first  of  July  in  the  year  1934  and 
annually  thereafter,  and  Immediately 
upon  the  effective  date  of  this  act, 
the  county  collector  shall  make  out 
and  record  in  a book  to  be  provided  for 
that  purpose,  a list  of  lands  and  lots, 
returned  and  remaining  del  nquent  for 
taxes, * •*  * *M  < 

I presume  your  confusion  in  respect  to  the  a pllcability 
of  this  question  has  arisen  because  of  the  provisions  of  Section 
9963c,  page  448,  Laws  of  Missouri  193-3,  ifich  section  provides 
in  part: 

"*  * * *Where  applicable  the  word  'county* 
as  used  in  this  act  shall  be  construed 
•City*  and  the  words  ‘county  clerk* 
shall  be  construed  'city  clerk'  or  other 
proper  officer." 

However,  because  of  the  fact  that  Section  9952  above 
referred  to  lays  the  duty  of  preparing  a list  of  delinquent  lands 
and  lots  directly  upon  the  collector  rather  than  on  the  Clerk, 
as  provided  for  in  the  former  law,  there  should  be  no  confusion 
arise  because  of  the  provisions  of  these  two  separate  laws. 

While  it  has  been  our  view  that  in  case  of  a conflict  the  pro- 
visions of  Section  6781  should  prevail  over  the  provisions  of 
the  Jones-Munger  Law,  yet  there  appears  to  be  no  conflict  what- 
soever in  respect  to  the  Instant  problem. 


i 


Honorable  J.  T.  Rice. 
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Deceraber  14,  1935 


CQ1,'CLU3I0N. 


It  Is  therefore  the  opinion  of  this  office  that  it  is 
the  duty  of  the  City  Collector  to  prepare  the  list  of  delinquent 
lands  and  lots  and  that  such  duty  does  not  rest  upon  the  City 
Clerk. 


Attorney  General 


APPROVED: 


JOHN’T.-  HUmAN7-Jr'.', 

(Acting)  Attorney  General 

HGWjMM 


\ 


COUNTY  COLLECTORS, EXOFFICIO  TREA8URER- 

EntitlecT  to  no  expenses  in  addition  to  maxi- 
mum allowance  under  first  13  subdivisions  of 
Sec. 8835  Laws  of  Missouri  1933. 


„ /•/' 

January  9,  1935. 

v 


Hon.  James  s.  Rooney 
Prosfccutin  Attorney 
Clay  County 
Liberty,  Missouri 


Dear  Mr.  Rooney: 

We  have  your  request  for  an  opinion  of  this  office  upon 
the  following  pro  osltlons: 

“Will  the  oollector  be  entitled  to  any  addition- 
al compensation  for  deputy  hire  when  he  assumes 
the  duties  of  the  treasurer's  office? 

Is  the  coll eo tor  allowed  any  of  the  following 
In  excess  of  the  $6£>00. 00:  the  two  per  oent 
commission  collected  on  delinquent  taxes, 
commission  on  utility  and  merchants  fluid  man- 
ufacturers taxes,  or  the  fees  allowed  under 
Senate  dill  94  for  reparing  and  selling  of 
back  taxes. 

Is  the  oollector  required  to  pay  all  deputies 
salaries  and  buy  a bond  out  of  the  $5b00.00?“ 


FILED 

v/ 


/ 


I. 


COLLECTOR  AS  £1  OFFICIO 
TREASURER  ENTITLED  TO  NO 
ADDITIONAL  COMPENSATION  FO 

ymijaifiEi 

Tne  occasion  for  this  problem  arising  Is  undoubtedly  due 
to  the  enactment  of  Senate  Sill  76  by  the  57th  General  Assembly 
In  regular  session.  This  law  is  found  at  page  336  Lavs  of  Missouri 
1933,  auu  consolidates  the  offices  of  County  Collector  and  County 
Treasurer  in  counties  havfcng  less  than  40,000  inhabitants.  Because 
of  these  additional  duties  placed  upon  the  County  Collector  the 
question  has  presented  Itself  as  to  whether  or  not  he  will  be 


Hod.  J&ttAS  8.  rtooney 


Janury  &,  1936 


-2- 


permitted  an  extra  allowance  for  the  hire  of  a deputy  to  perfora 
these  additional  duties,  section  121.52  A,  a part  of  said  Senate  BUI 
78,  reads  as  follows: 

•On  and  after  the  expiration  of  the  term  of 
office  of  the  oouuty  treasurer  on  the  31st 
day  of  Deoeatbsr,  1936,  In  all  counties  of 
this  stato  which  now  or  hereafter  have  a 
population  of  less  than  40,000  Inhabitants 
according  to  the  last  decennial  United  States 
census  and  not  under  township  organisation, 
the  oounty  collector  shall  take  over  all  the 
duties  now  perforaed  by  the  oounty  treasurer 
and  snot  collector  shall  be  oounty  collector 
and  ex  offlolo  oounty  treasurer  and  shall  per- 
fora any  and  all  duties  now  devolving  upon 
the  county  ool lector  ana  county  treasurer. 

Sucn  ool -lector  shall  act  as  £X  offlolo  treasurer 
and  ,-ur^. rW  tne  quilts  attached  tnereto  with  no 
additional  remuneration  other  than  suoh  moneys 
ae  axe  allowed  oy  law  for  hie  services  as  count* 
collector . and  he  shall  not  be  required  to  give 
any  bond  other  than  tho  bond  given  ae  oounty 
collector . All  duties  and  obligations  now  la- 
posed  oy  las  upon  oounty  treasurers  In  counties 
nevlng  a population  of  less  than  4C,C0C  In- 
habitants according  to  the  last  decennial  United 
States  census  ere  hereby  set  over  and  aade  a 
part  of  the  duties  ana  obligations  of  the  ex 
offlolo  oounty  treasurer  as  provided  for  In 
section  12132a.  ■ 

By  vlrtus  of  the  foregoing  underlined  phraeo  the  Legislature 
has  definitely  and  clearly  provided  that  the  County  Collector  le  to 
receive  no  remuneration  because  of  the  additional  duties  Imposed  upon 
him  than  Is  allowed  to  him  by  the  law  applying  to  oounty  collectors. 

CuIOLPSIOI. 

It  1s  therefore  our  opinion  th&t  the  oounty  collector  le  not 
entitled  to  an  additional  allowance  for  deputy  hire  to  perform 
additional  duties  imposed  upon  him  because  of  the  consolidation  of 
the  offices  cf  County  Treasurer  and  County  Collector  In  counties 
of  less  than  40,000  inhabitants. 


Hon.  James  S.  Rooney 
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IX. 

C0U1TT  COLulCTOR  A3  KX  OrFICIO 
TREASURER  IS  MOT  ENTITLED  TO  9% 

DELINQUENT  TAX  COMMISSION,  COM- 
MI 3.  105  01  UTILITY,  SRChADTS  AVD 
MADUPACTURERS  TAX  OH  PEES  ALLOWED 
UDDER  SEDATE  BILL  94  ID  -XCK3S  OP 
THE  $6b00.00  MAXIMUM  COMPKISATIOD 
ALLOWED  FuK  COunFCToRS  Of  COUNTIES 
PAuLlDL  «I  THIN  SUBDIVISION  13  OP 
^CTIOX  993b  PAGE  464  LAVS  OP 
MloaoL*!  1933. 

Section  993o,  pa^e  454,  La»s  of  Missouri  1933,  la  a re- 
enactment of  Seotlon  993b  R.  3.  Mo.  1929,  with  material  changes  In 
Subdivision  lb  thereof.  Under  the  1929  section  the  maximum  allowed 
any  collector  to  be  retained  for  commissions  and  fees  for  any  one 
year  In  oountles  falling  within  the  first  thirteen  subdivisions  of 
eald  section  was  19000.00.  This  maximum  figure  was  changed  and 
the  maximum  allowed  the  county  collector  of  counties  falling  within 
subdivision  thirteen  of  the  section  was  reduoed  to  #5500. OC.  This 
phrase  was  also  placed  In  the  new  Section  993b: 

"Provided,  that  the  limitation  on  the  amount 
to  be  retained  as  herein  provided  shall  apply 
to  fees  and  commissions  on  current,  back  and 
delinquent  taxes,  but  shall  not  apply  to 
commissions  on  the  collection  of  ditch  and  levee 
taxes*  • • • " 

It  thsrefore  appears  that  IbbOC.OO  Is  the  maximum  which  Is 
to  be  permitted  to  be  retained  for  services  rendered  In  the 
collection  of  current,  delinquent  and  baok  taxes.  This  phrase  would 
Include  delinquent  taxes  ana  commissions  on  utilities,  merchants 
and  manufacturers  taxes  and  fees  allowed  under  senate  Bill  94.  The 
apparent  exception  to  this  maximum  Is  the  1%  allowed  to  tne  County 
Collector  for  the  collection  of  levee  and  drainage  assessments 
wnloh  the  collector  is  allowed  to  collect  end  retain  In  addition 
to  the  tbbOO.OO  maximum. 


C^MCLUaluD. 

It  Is  therefore  our  opinion  that  the  CountyCollector  Is  not 
to  bs  allowed  2>  commission  on  delinquent  taxes,  commissions  on 
utilities,  merchants  and  manufacturers  taxes  or  fees  allowed  under 
Senate  alll  94  In  excess  of  *6600.00  in  counties  falling  within 
Subdl vlelon  13  of  Section  993b,  but  that  all  such  commissions  In 

sxcsss  of  the  stated  suae  must  be  accounted  for  and  turned  over 
by  the  Collector. 


Hen.  James  8.  Rooney 


January  9,  1936 
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III. 

CO UNIT  COLukCToR  MUST  PAT 
DXPUT1£S  AID  BOND  PREMIUM 
V.VT  Q f HAXlKU&.f^ytAilCi, 

The  Legl el&ture  In  lte  reenactment  of  Section  9935  supra, 
did  not  change  the  general  method  or  scheme  for  the  oonduot  of  the 
ooileotors  office  or  for  hie  compensation.  The  Material  change 
that  we  are  concerned  with  wasth&t  the  Legislature  struck  out  the 
following  phrase  of  subdivision  16  of  seoilon  9935  Haws  of  Missouri 
1929: 


"That  no  collector  shall  be  allowed  to  re- 
tain over  .{90C0.0C  of  commissions  and  fees 
in  any  one  year  except  as  provided  in  Sub- 
division 14  herein." 

And  substituted  the  following  schedule: 

"That  no  colleotor  except  as  provl dedin 
subdivision  fourteen  herein,  shall  be  allowed 
to  retain  commissions  and  fees  in  any  one 
year  In  excess  of  the  following  amounts:  in 
any  oouuty  coming  within  tne  provisions  of 
subdivisions  one  to  seven,  Inclusive,  hereof 
not  More  than  326OC.0O;  in  any  county  coming 
el  thin  the  provisions  of  subdivision  eight, 
not  nors  than  33000,00;  in  any  oounty  coming 
within  the  provisions  of  subdivision  nine, 
not  more  than  33600.00;  in  any  oounty  coning 
within  the  provision  of  subdivision  tsn,  not 
more  than  34000.00;  in  any  county  coning 
el  thin  tne  provisions  of  subdivision  eleven, 
not  more  than  $4600.00;  in  any  county  coning 
within  the  provisions  of  subdivision  twelve, 
act  more  than  $6000.00;  in  any  county  coning 
elthln  the  provisions  of  subdivision  thirteen, 
not  more  than  $6600.00;*  • •* 

The  effect  of  this  was  to  scale  down  the  maximum  compensation 
allowed  to  the  various  oounty  collectors  depending  upon  the  aaount 
of  taxes  r qulred  to  be  collected,  but  did  not  change  the  law  in 
respect  to  the  expenses  which  the  oounty  collector  was  required  to 
pay  out  of  the  commissions  allowed  hla  by  law.  Thw  law  in  rwepeet 
to  this  matter  ie  as  it  was  prior  to  the  action  of  the  67th  General 
tsssmbly.  In  those  counties  in  which  thw  colleotor  In  the  past 
paid  hie  deputy  hire  and  bond  expense  froa  bis  commissions , he  is 

still  required  to  bear  those  expenses  froa  the  commissions  and  fees 
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allowed,  and  ibuat  pay  thee  out  of  the  amount  allowed  to  be  retained 
by  him. 


COICLUSIOI. 

It  le  therefore  our  opinion  that  the  County  Colleotor  le 
required  to  pay  deputy  hire  and  bond  expenses  out  of  the  maximum 
amount  of  ooauilsBlone  and  fees  allowed  to  be  retained  by  hla. 

Ve  are  not  unmindful  of  House  dill  94  of  the  b7th  General 
Assembly  in  extra  Session,  found  at  page  104  Laws  of  Missouri, 
fxtra  Session  1933-34.  This  sot  applies  only  to  oountlee  haring 
a population  of  not  less  than  60,000  nor  more  than  60,000  inhabitants, 
ana  materially  changed  the  compensation  of  the  collector  in  such 
counties.  However,  tnla  law  is  not  applicable  to  Clay  County  and 
therefore  we  hare  not  discussed  it  In  this  opinion. 


Heapeot^ully  submitted, 

'A 


G.  lALTHtH,  Jr.,/ 
Assistant  Attorney  General 


APPROVED: 


HOY  MOkITTRICK, 
Attorney  ueneral. 


OFFICERS  - Probation  officer  is  a county  officer,  and  as 

such  is  entitled  to  receive  a copy  of  the  Revised 
Statutes  xinder  the  provisions  of  Section  693, 

R*  ' • Mo*  1929* 

January  9,  1935* 

r‘* 


Honorable  James  S*  Rooney 
Prosecuting  Attorney 
Clay  bounty 
Liberty,  Missouri 


Dear  Sirt 


This  is  to  acknowledge  receipt  of  your  let- 
ter doted  Leceraber  23,  1934  requesting  an  opinion, 
which  reads  as  follows) 

"Our  Circuit  Clerk  has  a numoer  of 
Revised  Statutes  for  1929  which  are 
to  be  by  him  distributed  In  accordance 
with  Section  695  of  said  statutes* 

Hr*  J.  Bert  ^>mith,  who  is  our  Pr<r- 
bat ion  Officer  in  this  county,  has 
made  his  application  to  the  clerk 
for  a set  of  the  statutes*  The  clerk 
called  me  and  stated  that  be  did  not 
know  whether  Mr*  Smith  was  entitled 
to  these  copies  or  not  and  asked  me 
for  my  opinion* 

"I  told  him  that  in  my  opinion  he  was 
entitled  to  the  statutes  basing  it  on 
the  fact  that  In  Section  693  I find 
the  statement  that  he  is  to  distribute 
these  * to  each  county  officer*  • I 
find  the  statement  in  314  Missouri,  at 
page  144,  that  the  Probation  Officer 
is  a county  and  a public  officer  and 
that  in  date raining  his  salary  the 
statute  relative  to  county  officers 
apply*  I cited  the  clerk  this  case, 
but  he  did  not  want  to  deliver  the 
statute  until  he  had  an  opinion  from 
you*" 


Honorable  James  S,  Rooney 


Jm  nary  9,  1955 


We  assume  from  your  letter  that  Mr.  J. 

Bert  -mith  la  the  duly  appointed  Probation  Officer 
of  your  county  and  has  not  been  superseded  by  a 
Superintendent  of  fublic  Welfare,  under  the  provisions 
of  motion  14132,  R,  S.  Mo,  1929, 

Section  695,  R,  5,  Mo,  1929,  provides  In 
part  as  follows! 

"There  shall  be  printed  sixteen 
thousand  copies  of  each  volume  of 
the  Revised  Statutes,  which  shall 
be  received  by  the  secretary  of 
state,  and  by  him  held  and  disposed  of 
as  follows:  To  the  olerka  of 

the  district  and  circuit  courts  of 
the  United  States,  for  the  districts 
of  Missouri,  for  the  use  of  such 
courts,  eaoh  two  ooples.  To  the 
clerks  of  the  circuit  court  of  the 
city  of  St,  Louis,  one  thousand 
ooples;  to  the  olerk  of  the  circuit 
court  of  Jackson  county,  five  hun- 
dred ooples,  and  to  enoh  of  the 
circuit  clerks  of  other  counties  in 
this  state,  not  less  than  thirty- 
five  nor  more  than  one  hindred  and 
twenty-five  ooplea  (for  which  they 
shall  given  receipts),  to  be  dis- 
posed of  a rd distributed  by  said 
clerk  as  follows:  To  each  county 
officer  and  Justice  of  the  peace, 
one  copy,  to  be  by  him  turned  over 
to  his  successor  In  offioe;  the  re- 
maining copies  to  be  sold  as  herein- 
after provided," 


Section  14171,  R,  S,  Mo,  1929  reads: 

"The  circuit  Judge  shall  designate 
or  appoint  an  officer  of  the  oounty 
or  some  other  person  to  serve  as 
probation  officer  under  the  direction 
of  the  court  in  oases  arising  under 
this  article.  The  court  may  also 
designate  or  appoint  one  or  more 
persons  to  not  as  deputy  probation 

off leers," 


Honorable  James  S.  hoonoy 
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In  Has  tlnf  Jan  per  bounty,  514  Mo* , l.c. 

148,  149,  150,  the  court.  In  passing  upon  the  ques- 
tion of  whether  or  not  a probation  officer  was  a 
county  officer,  said: 

"We  have  held  that  the  words  * county 
officers*  In  their  most  general  sense 
apply  to  offloers  whose  territorial 
Jurisdiction  la  co-extenslve  with  the 
oounty  for  which  they  are  el  coted  or 
appointed.  (State  ex  rel.  Buchanan 
County  v.  Xmel,  242  Mo.  295,  l.c. 

500) 

"In  15  Corpus  Juris,  page  481,  the 
following  language  la  used:  *’>Vhere 
the  duties  of  an  office  created  by 
law  are  to  be  wholly  performed  within 
the  limits  of  a oounty  and  for  the 
people  of  that  oounty,  the  salary  to 
be  paid  by  the  d Is  bin*  sing  officer  of 
the  county  from  the  funds  of  the 
oounty,  the  office  la  a county  office, 
and  the  person  lawfully  filling  such 
office  Is  necessarily  a oounty  offi- 
cer •» 

"The  act.  Chapter  21,  rtlole  VI,  Re- 
vised Statutes  1919,  providing  for 
probation  officers,  provides  for  the 
oare,  o us  tody  and  ma  intenance  of  the 
dependent  and  delinquent  children, 
defines  such  children,  gives  to  the 
circuit  court  of  the  counties,  when 
sitting  as  a Juvenile  court.  Juris- 
diction to  determine  whether  or  not 
a child  la  delinquent  or  dependent 
and  to  commit  such  children  to  a de- 
tention home  or  to  the  custody  of 
some  reputable  person,  and  establishes 

the  office  of  probation  officer  in 
every  county  whose  duty  it  Is  to  take 

charge  of  children  found  to  be  de- 
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1 in quant  in  tha  oounty  for  which 
he  acta,  make  such  investigations 
of  ohildren  reported  to  ba  delin- 
quent in  such  court,  to  be  present 
in  the  Juvenile  oourt  to  represent 
the  interest  of  any  child  when 
charges  are  preferred  against  such 
child,  to  furnish  such  information 
and  be  of  such  a a si  stance  to  the 
juvenile  court  as  the  court  might 
require  and  to  file  informations 
in  said  court*  He  la  * vested  with 
all  the  power  and  authority  of 
sheriffs  to  ranks  arrests  and  per- 
form other  duties  incident  to 
their  offices* * Hia  duties  are 
wholly  performed  within  the  limits 
of  the  county,  his  Jurisdiction  is 
co-extenslve  with  tha  county  for 
which  he  is  appointed,  he  la  appointed 
by  the  circuit  court  of  the  county 
sitting  as  a Juvenile  oourt  and  re- 
ceives his  salary  monthly  out  of 
the  funds  of  the  county  for  which 
he  is  appointed* 


"Our  conclusion,  from  the  foregoing, 
is  that  probation  officers  are  public 
offioera  whose  duties  are  created  by 
law,  are  to  be  wholly  performed  within 
the  limits  of  a county  and  for  the 
benefit  of  the  people  of  that  county 
and  whose  salaries  are  paid  by  the 
county  oourt a from  the  funds  of  such 
counties,  and  appellant  is  therefore 
a county  officer,  (Reed  v*  Hasnond, 
123  Fac*  546*  N'icholl  v*  Kos ter, 

106  Pac*  302)  as  these  words  are  used 
in  Section  11016,  Revised  Statutes 
1919,  and  ia  correct  in  his  conten- 
tion that  hia  salary  is  $100  per 
raonth* " 
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We  are,  therefore,  of  the  opinion  that 
probation  officer  la  a county  officer  and  la  ent 
to  receive  a copy  of  the  Revised  Statu  tea,  under 
provlalona  of  Section  693,  R.  S.  Mo*  1929* 


Reapeotfully  submitted. 


James  L*  Horn:  os  tel 
Assistant  Attorney  General 


APPROVED! 


Roy "McK ltTrick  ' 
Attorney  General 
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SHARIF}-:  County  Court  can  not  change  sheriff'.**  fees  for 
boarding  prisoners  after  January  1,  especially 
after  the  expiration  of  the  November  tem. 


January  17,  19 35 


Honorable  Oil  Rogers 
Sheriff  of  Jasper  County 
Carthage,  issourl 


Dear  Sir: 


Tv is  will  acknowledge  receipt  of  your  letter 
dated  January  9,  1955,  requesting  an  opinion,  which 
reads  as  follows: 

"ihen  I was  elected  Sheriff  of  Jasper 
County  for  my  second  term  in  the  Nov- 
ember election,  1932,  the  County  Court 
of  our  county  consisted  of  Harve  Dixon, 
presiding  judge,  and  J,  f,  uurk  and  O.P,it. 
Viley,  Associate  Judges,  and  they  were 
all  throe  Republicans,  r,  uurk  and  dr. 
wlley  both  made  the  race  the  same  time 
I did,  in  the  November  election ,1952, 
and  I was  elected  and  they  were  both  de- 
feated, These  three  Judges  were  all 
sore  because  I defeated  their  candidate 
for  Sheriff  and  because  they  had  been 
defeated,  and  at  the  same  November  term 
of  Circuit  Court  these  three  judges  set 
my  board  bill  for  boarding  prisoners  for 
the  next  year  at  40 / per  day.  They  had 
been  paying  their  Republican  Sheriff 
various  prices  for  each  year  from  55^ 
to  75^  per  day.  I tried  to  reason  with 
them  and  they  laughed  at  me  and  told  me 
they  had  the  power  to  mske  it  25<^  per  day, 

I was  afraid  to  say  any  more, afraid  they 
might  do  Just  that. 

The  first  of  January,  1935,  our  new  County 
Court  took  office,  harve  Dixon,  holdover 
presiding  Judge,  and  Judge  tfeo. Daugherty 
and  Judge  Tom  helps.  Associate  Judges, 
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They  row  the  advantage  the  old  court 
had  taken  of  me  through  prejudice, 
and  they  rescinded  the  order  on  the 
3rd  day  of  February,  1933,  ond  made 
the  board  bill  at  50/  per  day.  Judge 
Dixon  signed  the  warrants  for  boarding 
prisoners  for  January,  February  and 
«.arch,  1933.  Then  he  refused  to  sign 
any  more.  Along  In  December,  1933, the 
County  Court  called  me  down,  and  they 
agreed  to  compromise  by  paying  me  the 
first  six  months  at  50/  and  the  last  six  months 
at  40/,  and  they  made  an  order  to  that  ef- 
fect. 1 am  sending  you  a copy  of  the  order. 

Up  to  this  time  the  State  had  just  been  pay- 
ing me  40/  per  day  for  board in  - state  pris- 
oners. So  after  the  County  Court  made  the 
new  order  1 made  out  supplemental  cost  bills 
for  10/  per  day  on  all  of  the  state  pris- 
oners on  which  1 had  50/  coming  for  the 
months  of  January , February,  March,  April, 
o.ay  and  June,  1933,  and  had  them  signed  up 
by  our  two  Circuit  Judges,  w'ilbur  J.Owen 
and  R.H. Davis,  and  by  our  prosecuting 
attorney, Ray  <.4atson,  and  certified  to 
by  Oeo.  £..  Masters , Circuit  Clerk  on 
October  13th,  1934,  and  sent  them  to  the 
Auditor's  office  at  Jefferson  City. 

i ir.  Marlon  Spicer,  Criminal  Cost  clerk 
In  the  state  auditor's  office  has  been 
holding  up  these  bills.  1 had  cm  Inter- 
view with  Mr.  Spicer  along  the  latter 
part  of  December,  and  he  asked  me  If  I 
wouldn't  write  to  you  In  reference  to 
these  supplemental  bills. 

It  doesn't  amount  to  very  much,  the 
difference  for  the  first  six  months  of 
1933,  just  ^206.40,  but  I told  him  I 
would  write  to  you  and  explain  the 
facts  just  as  they  are. 

The  County  Court  paid  me  just  as  the 
order  will  show,  50/  for  the  first  six 
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months  of  1933  and  40^  for  the  last 
six  months,  and  I think  the  State 
Is  entitled  to  pay  the  same. 

■vould  like  for  you  to  write  me  and  give 
me  your  opinion  on  this  matter ,H 


You  state  in  your  letter  that  the  county  court, 
at  the  November  term,  1932,  Jlxed  your  fee  for  boarding 
prisoners  at  forty  cents  a day  for  each  prisoner  for  the 
next  year.  We  assume  for  the  purposes  of  thla  opinion 
that  the  county  court  made  a valid  order  of  record  to 
that  effect.  You  state  further  that  the  new  county  court 
on  the  3rd  day  of  February,  1933,  rescinded  the  order  made 
at  the  November  term  and  fixed  the  fee  at  fifty  cents  per 
day  for  each  prisoner.  The  certified  copy  of  the  order 
of  the  county  court  Inclosed  by  you  shows  that  on  the  13th 
day  of  December,  1933,  they  attempted  to  make  a further 
order  allowing  you  fifty  cents  per  day  for  furniehln  : board 
to  each  prisoner  for  the  months  of  April,  Hay  and  June, 1933, 
you  havlnr  already  received  this  amount  for  the  months  of 
January,  February  and  March,  and  forty  cents  a day  for 
boarding  each  prisoner  for  the  months  of  July,  August, 
September,  October  and  November,  1933.  Under  the  provi- 

sions of  Section  12115  Revised  Statutes  Missouri  1929,  th» 
state  Is  to  pay  the  foes  for  boarding  the  prisoners,  when, 
under  the  law,  the  costs  of  the  case  fall  on  the  state. 

He  understand  your  question  to  be, whether  or  not  you  are 
entitled  to  receive  from  the  state  fifty  cents  a day  for 
boarding  each  prisoner, by  virtue  of  either  the  order  of  the 
county  court  of  February  3,  1953,  or  December  13,  1933 
increasing,  or  attempting  to  Increase,  your  fees  for 
boarding  prisoners  from  forty  cents  a day  for  boarding 
prisoners  to  fifty  cents  per  day.  We  trust  you  appre- 
ciate the  fact  that  In  giving  an  opinion  we  must  be  guided 
strictly  by  the  law  and  we  can  not  be  governed  either  by 
the  justice  or  injustice  of  its  application. 

Section  11794  Revised  Statutes  M'ssourl  1929, 
reads  as  follows t 

"Hereafter  sheriffs,  marshals  and  other 

officers  shall  be  allowed  for  furnishing 
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each  prisoner  with  board ,f or  each  day, such 
sum, not  exceeding  seventy-five  cents,  as 
may  be  fixed  by  the  county  court  of  each 
county  and  by  the  municipal  assembly  of  any 
city  not  in  a county  In  this  state;  Provided, 
that  no  sheriff  shall  contract  for  the  fur- 
nishing of  such  board  for  a price  lose  than 
that  fixed  by  the  county  court." 

Lection  11795  Uevisod  Statutes  Missouri  1929,  provides l 

"It  shall  be  the  duty  of  the  county  courts  of 
each  county  in  this  state  at  the  November  term 
thereof  in  each  year  to  make  an  order  of  record 
fixing  the  fee  for  furnishing  each  prisoner 
with  board  for  each  day  for  one  year  commencing 
on  the  first  day  of  January  next  thereafter, 
and  it  shall  be  the  duty  of  the  clerk  of  the 
county  court  to  certify  to  the  clerk  of  the  cir- 
cuit court  of  such  county  a copy  of  such  order, 
and  the  same  shall  be  filed  In  the  office  of 
the  clerk  of  the  circuit  court  for  the  use  of 
the  said  clerk  and  the  Judge  and  prosecuting 
attorney  in  making  and  certifying  fee  bills." 

In  the  case  of  Mead  v.  Jasper  County  305  Mo.  1.  c. 

476,  the  county  court  of  Jasper  County  at  the  November  term, 

1922,  on  December  1,  1922,  made  an  order  allowing  the 
sheriff  seventy-five  cents  per  day  for  boarding  each  pris- 
oner for  the  terra  of  one  year,  commencing  on  January  1,  1923 
and  ending  December  31,  1923.  During  the  same  term  of 
court,  on  January  16,  1923,  the  court  made  an  order  res- 
cinding the  order  of  December  1,  1922  and  made  a new  order 
which  allowed  sixty-five  cents  a day  per  prisoner  for  loard. 

In  the  above  case,  1.  c.  pages  4b2,  433,  434,  485,  486,  and 
488,  the  court  said: 

"fhe  sole’  question  for  determination 
is  whether  respondent  is  entitled  to 
be  paid  seventy-five  cents  a day  for 
the  board  of  each  prisoner,  as  pro- 
vided In  the  order  of  December  1,  1922, 
or  is  entitled  to  be  paid  only  sixty- 
five  cents  a day  on  such  account,  as 
provided  by  the  order  of  January  16,1923. 
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It  1 8 agreed  that  the  account  has  been 
paid  In  full.  If  the  county  court  had 
the  power  to  make  and  enforce  the  or* 
der  of  January  16,1923.  The  solution 
therefore  roets  In  the  determination  of 
the  power  of  the  county  court  on  January 
16,  1923,  to  set  aside  the  order  of 
December  1,1922,  and  make  a new  order 
at  the  alxty-five-cent  rate.  If  it  had 
such  power,  the  Judgment  of  the  circuit 
court  should  be  reversed.  If  It  did 
not  have  such  power,  the  jud  ment  should 
be  affirmed." 


"It  is  apparent  that  Section  11003  (now 
See. 11795  K.h.do.1929)  contemplates  that 
the  county  court  shall  fix  the  compensa- 
tion for  the  ensuln  year  during  its  Nov- 
ember term  and  prior  to  January  first.  The 
use  of  the  word  'thereafter*  demonstrates 
that  the  order  shall  te  made  prior  to 
January  first.  Therefore,  the  order  of 
December  1,1922,  was  timely  and  author! ta« 
tively  made  and  the  only  question  Is  whether 
the  county  court  had  the  power  to  set  that 
order  aside  and  to  make  a new  and  different 
order  alter  January  first,  but  at  the 
same  term  of  court. 

Appellant  contends  that  the  county  court 
is  a court  of  record  and  that  Its  orders 
are  in  the  breast  of  the  court  during 
the  term  at  wliich  such  orders  are  made 
and  that  it  may  set  aside  such  orders  at 
any  time  during  the  term  and  make  such 
orders  in  lieu  thereof  as  it  shall  deem 
proper  and  necessary  and  hat  it  had 
such  power  over  the  order  of  December  1, 
1922. T’ 


"Assuming  that  the  foregoing  proposition 
Is  true  generally,  we  are  satisfied  that 
such  general  rule  has  no  application  here. 
The  power  which  the  county  court  has  to 
fix  the  fees  of  the  sheriff  for  boarding 
prisoners  is  derived  from  the  statute, which 
provides  that  such  power  shall  be  exercised 
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in  a certain  manner  (by  order  of 
record, a copy  of  which  shall  be  filed 
with  the  circuit  clerk)  and  at  a de- 
finite time  (at  the  November  term  and 
prior  to  the  first  day  of  January). 

The  power  of  the  county  court  to  set 
aeide  its  order  in  the  promises  at  a 
later  day  in  the  November  term  and 
prior  to  January  first  is  not  before 
us  and  we  need  not  consider  the  case 
from  that  angle.  The  county  court 
attempted  to  set  aside  the  order 
of  ^ece^ber  1,  1922,  after  January  first. 
The  precise  question  seems  never  to 
have  been  before  the  appellate  courts 
of  the  State.' 


"The  county  court,  having  made  a valid 
order  ^:ic was  wltr.in  Its  power  and 
duty  to  make  at  the  Kov ember  term  and 
beforo  January  f irst , exhausted  its 
power  in  respect  thereto  for  that 
year  and  could  not  set  same  aside  after 
January  first , particularly  if  ri,  hts 
became  fixed  thereby  by  the  ensuing 
year." 


"The  general  rule  is  laid  down  in  15 
Corpus  Juris, page  470,  where  it  is  aaid: 

’’'here  a county  board  or  court  exercises 
functions  which  are  administrative  or 
ministerial  in  their  nature  and  which 
pertain  to  the  ordinary  county  business, 
and  the  exercise  of  such  functions  is 
not  restricted  as  to  time  and  manner, 
it  may  modify  or  repeal  its  act! on; but 
in  no  event  has  such  court  or  board 
the  power  to  set  aside  or  to  modify  a 
judicial  decision  or  other  made  by  it 
after  rights  have  lawfully  been  acquired 
thereunder,  unless  authorised  so  to  do 
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by  express  statutory  provision.  ... 

• . . The  same  is  the  case  after  an 
appaal  has  been  allowed,  or  where 
soma  special  statutory  power  is  exer- 
cised , the  time  and  ayde  o/  t.;o  exercise 
thereof  bain,.  prescribed  by  statute. 

Sh ere  tlio  previous  action  of  the  board 
is  in  the  nature  of  a contract  which 
has  been  accepted  by  the  other  party, 
or  on  the  faith  of  which  the  latter 
has  acted,  it  cannot  be  rescinded  by  the 
board  without  the  consent  of  the  other 
party.  Conversely,  where  the  proposition 
has  not  been  accepted  or  acted  on  by  the 
other  party,  the  loard  may  restrict  or 
rescind  its  action.  in  the  absence  of 
express  statutory  au thorl t y , a county 
board  cannot  review  or  reverse  tnc  act 
of  a prior  bo urd  perTormed  within  tfco  ' 
scope  of  autnoiTty  conferred  by  law.  A 
county  board  or  court  may,  however, at 
the  term  or  session  at  which  an  order  is 
*>ade,  revise  or  rescind  it,  provided  this 
is  done  before  any  rl.hts  accrue  thereunder, 
but  ordinarily  they  have  no  power  to  do 
such  act  subsequent  to  oucK  term  or  session! 


"The  same  rule  of  law  which  protects  the 
sheriff  from  having  his  fees  for  boarding 
prisoners  cut  after  January  first  protects 
the  county  from  having  such  fees  raised 
after  January  first  by  a new  county  court 
which  might  be  inclined  to  favor  the  sheriff. 

The  cases  cited  by  appellant  o to  the  power 
of  courts  of  record  generally  to  set  aside 
their  orders  made  at  the  sa me  term  of  court. 
Mono  of  them  touch  the  question  of  the  power 
of  the  county  court,  after  the  time  fixed  by 
statute  has  passed,  to  set  aside  an  order, 
required  by  the  statute  to  be  i«de  within 
dates  explicitly  fixed. 

fle  have  conducted  that  the  judgment  below 
was  for  the  right  party  and  it  is  accord- 
ingly affirmed." 


• 8 
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In  your  letter  you  state  that  the  new  court, on  the 
3rd  day  of  February,  made  an  order  changing  the  fees  allowed 
you  for  boarding  prisoners  from  forty  cents  per  prisoner  per 
day  to  fifty  cents.  We  assume  therefore  that  this  order 
was  made  at  the  regular  February  term.  If  a new  court  has 
no  power  at  the  same  term  of  court, after  January  1st,  to 
rescind  an  order  fixing  the  fees  to  be  allowed  a sheriff 
for  boarding  prisoners,  as  the  case  of  Mead  v.  Jasper  County, 
supra,  seems  to  hold,  certainly  a new  court  would  have  no  such 
power  at  a later  date  after  the  expiration  of  the  November  term. 

We  are  not  unmindful  of  the  case  of  Mead  v.  Jasper 
County  18  S.  A,  (2nd)  464,  which  holds  that  an  order  of  the 
county  court  made  on  the  ltt^day  of  January,  1924,  fixing  the 
fees  to  be  allowed  the  sheriff  for  boarding  prisoners,  was 
valid.  But  In  that  case  no  order  of  the  county  court  prior 
to  January  1,  fixing  the  fees  of  the  sheriff  for  boarding 
prisoners  had  been  made.  The  court.  In  the  case  last  cited, 
at  page  46 6,  makes  this  distinction  between  the  two  cases. 

"Plaintiff  relies  for  reversal  chiefly  upon 
Mead  v.  Jasper  County, 305  Mo. 476, 266  S.«. 

467.  That  was  an  action  by  this  plaintiff 
against  the  same  defendant  for  balance  due 
for  boarding  prisoners  for  the  year  1923, 

In  which  plaintiff  prevailed.  But  the  facts 
were  essentially  different.  Briefly,  the  coun- 
ty court  had  made  the  order  of  December  1, 

1922,  hereinabove  referred  to,  fixing  the 
sheriff’s  compensation  for  boarding  prisoners 
for  the  year  from  January  1,  1923,  to  and  In- 
cluding December  31,  1923,  at  75  cents  per 
day  per  prisoner.  It  was  conceded  that 
the  order  was  timely  made  and  valid.  At 
the  same  term  but  on  January  16,1923,  the 
newly  elected  county  court,  whose  members 
had  taken  office  on  January  1 ,made  and  en- 
tered an  order  of  record  setting  aside  the 
order  of  December  1,1922, and  fixing  the 
sheriff’s  compensation  at  65  cents  per  day 
per  prisoner.  This  court  affirmed  plaintiff’s 
judgment  for  the  balance  due  him  accord- 
ing to  the  order  made  December  1,1922, not 
on  the  theory  t<hat  the  county  court  had  lost 
Jurisdiction  by  failure  to  act  prior  to  Janu- 
ary 1,  which  was  not  In  the  case  and  was 
not  considered,  but  on  the  theory  that  that 
body  had  acted  and  had  made  a valid  order 
and  had  thereby  exhausted  Its  jurisdiction  for 
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that  year  and  could  not  thereafter 
so t aside  the  order,  particularly 
If  rl  hts  had  become  fixed  thereby 
tor  the  ensuing  year* 


We  are  therefore  of  the  opinion  that  the  orders 
of  the  county  court  under  date  of  February  3,  1933  and 
Oecember  13,  1933,  attempting  to  change  the  fees  of  the 
sheriff  for  boarding  prisoners,  were  Invalid,  and  it  Is 
our  further  opinion  + hat  you  are  only  entitled  to  collect 
from  the  state  for  boarding  prisoners  forty  cents  a day 
for  each  prisoner,  as  fixed  by  the  order  of  the  county 
court  at  the  November  term,  1902* 


Respectfully  submitted. 


GLLIV&H  NOL  .N 

Assistant  /ittorney  General. 


APPROVED: 


ko V kciTrMTcI — 

Attorney  General. 


J T:LC 


psnal  institution;  iQSSOURI  RErOR:  ATORU  — Superintendent  may  not 

“ reoeive  a eontagious 

person. 


Hon.  Oil  Rogers 
Sheriff  of  jasner  County 
Carthage,  Missouri 


March  31, 


Dear  9ir: 


This  department  is  in  reoelpt  of  your  letter  of 
March  13th,  wherein  you  state  as  follows: 

"I  am  writing  you  for  Information  and 
your  opinion  in  referenoe  to  Mr.  H.  3. 

Gray,  Superintendent  of  the  Missouri 
Training  School  for  Boys  at  Boonwille, 
in  refusing  to  receive  a boy  who  is 
duly  sentenoed  to  that  institution  and 
who  ha 8 the  gonorrhea.  I had  a commit- 
ment for  a boy.  Howard  Lee,  dated  March 
3nd,  1935,  sentenoed  by  Hon.  Wilbur  J. 

Owen,  Judge  of  Division  #3,  Circuit 
Court  of  Jasper  County,  Missouri,  and 
duly  signed  by  Geo.  X.  Masters,  Ciroult 
Clerk  of  Jasper  County.  Missouri,  and 
I delivered  this  boy  who  I think  is 
about  16  yeare  old  to  the  Missouri  Train- 
ing School  for  ooya  at  Boonwille  last 
Sunday.  March  10th,  and  beoauee  of  hie 
having  this  eontagious  disease,  they 
refused  to  accept  him  and  I had  to  bring 
him  b&ok  to  Carthage,  Mo. 

"All  other  institutions,  penitentiaries, 
jails  and  asylums  receive  patients  and 
criminals  under  this  same  condition  and 
I would  like  to  have  your  opinion  on 
this  matter,  in  reference  to  accepting 
this  boy  at  Boonwille." 


Section  8352,  R.  8.  Mo.  1939, 
Missouri  Reformatory  provides  that, 


as  it  relates  to  the 


"Ho  person  who  is  neglected  or  dependent 


Hon.  Oil  Roger* 


-3- 


3/31/35 


or  who  Is  idiotic  or  insane,  or  who 
has  any  contagious  disease,  shall  be 
committed  to  or  received  by  the  super- 
intendent into  said  institution  not 
especially  appropriated." 


The  court  in  the  case  of  Sally  v.  Brown.  295  3.  f. 
(Ky.)  890,  loo.  oit.  891.  recognised  that  gonorrhea  was  a 
contagious  disease  and  with  reference  to  it  stated  in  part: 

•••••  gonorrhea,  a contagious  inflam- 
matory disease  of  the  genl to -urinary 
traot,  caused  by  a specif io  micro- 
organism ••••*• 


Our  courts  will  take  judicial  notloe  of  the  fact 
that  gonorrhea  is  a contagious  disease,  and  we  are  of  the 
opinion  that  the  Superintendent  of  the  Missouri  Reformatory 
at  Boonwille,  Missouri,  was  clearly  following  the  statute 
in  refusing  the  boy. 


Respectfully  submitted. 


APPROVED : 


WM.  OHR  SAWTERS 

Assistant  Attorney-General. 


HOY  TCHWhMK 
Attorney-General 
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COUNTY  BOUNDARIES:  Jurisdiction  of  Clay  Co.  extends  to  middle  of 
main  channel  of  Mo.  River  and  Prosecuting  Attorney  of  Clay  Co.  may 
prosecute  for  crimes  committed  on  the  Clay  Co.  sidd  of  main  channel 


March  26,  1935.  ^ 

v 


Ron.  James  S.  Rooney, 
prosecuting  Attorney, 
Clay  County, 

Liberty,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
March  20  requesting  an  opinion  as  to  the  following  state  of 
facts: 


"A  small  pleasure  boat  having  a 
bar  for  the  sale  of  beer  is  docked 
on  the  Missouri  River  and  on  this 
side  of  the  main  charnel.  I have 
two  questions  on  which  I would  appre- 
ciate an  expression  of  your  opinion: 

1.  TChen  this  boat  is  docked  and 
tied  up  to  the  land  on  this  side  of 
the  river,  do  I have  any  authority 
to  prosecute  the  owner  and  manager 
for  the  operation  of  slot  machines  on 
the  boat? 

2.  When  the  boat  is  carrying 
passengers  on  the  river  and  even  though 
it  is  on  the  Clay  County  side  of  the 
main  channel,  do  I have  authority  to 
prosecute  for  this  offense?" 

Section  3377,  R.S.  Mo.  1929  provides  as  follows: 

"Offenses  committed  against  the  laws 
of  this  state  shall  be  punished  in 
the  county  in  which  the  offense  is 
committed,  except  as  may  be  otherwise 
provided  by  law." 
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Section  11901,  R.S.  Mo.  1929,  establishing  the  county 
boundaries  of  Clay  County,  provides: 

"Beginning  at  a point  In  the  middle 
of  the  main  channel  of  the  Missouri 
River,  where  the  prolongation  south 
of  the  line  between  ranges  twenty- 
nine  and  thirty  would  intersect  the 
same;  thence  north  with  said  range 
. line  to  the  northeast  corner  of 

section  thirty-six,  township  fifty- 
four,  range  thirty;  thence  west  with 
the  subdivislonal  lines  to  the  old 
state  line;  thence  south  with  said 
line  to  the  middle  of  the  main  channel 
of  the  Missouri  river;  thence  down 
the  Missouri,  in  the  main  channel 
thereof,  to  the  place  of  beginning." 

Section  12005,  R.  S.  K o.  1929  provides: 

"’Then ever  a county  is  bounded  by  a 
watercourse,  it  shall  be  construed  to 
be  the  middle  of  the  main  channel 
thereof;  and  range,  township  and 
sectional  lines  shall  be  construed  as 
conforming  to  the  established  surveys." 


C0KCLU3I0K 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  the  Jurisdiction  of  Clay  County  extends  to  the 
middle  of  the  main  channel  of  the  Missouri  River  and  that  you 
as  prosecuting  Attorney  of  Clay  County  may  prosecute  for  any 
crime  committed  on  the  Clay  County  side  of  said  main  channel. 


Respectfully  submitted. 


JOHN  *.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 


AFPROVTuD : 


ftflf  Hc^y.RICK, 
Attorney  General. 
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COUNTY  BUDGET  ACT:  Salary  of  Secratary  of  Farm  Bureau  Agent  should 
be  placed  in  Class  6. 


April  16,  1935. 


Hon.  C.  R.  Robards, 
presiding  judge  County  Court, 
Kennett,  Miosaourl. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
March  30,  wherein  you  make  the  following  inruiry  and  request 
an  opinion  regarding  the  sane: 

"Confirming  our  telephone  message 
today,  we  have  a budget  problem 
here.  In  making  our  budget  we 
placed  the  salary  of  the  Secretary 
of  the  ['“arm  gent  in  ClaBs  4.  V'o 
have  such  a heavy  load  on  Clas3  5 
that  there  will  not  be  sufficient 
funds  there,  as  all  our  pauper 
expense  and  health  unit  expense 
come  out  of  Class  5. 

Our  Treasurer  refused  to  » refuse f 
the  warrant.  Our  warranto  °re  pro- 
tested, saying  he  thought  it  should 
be  in  Class  5. 

Is  there  anything  illegal  in  budgeting 
this  salary  in  Class  4 so  long  as  it 
doos  not  take  funds  that  would  belong 
to  any  other  claimant?" 

Class  4 of  the  County  Budget  \ct,  referring  to  in  your 
letter  (Laws  of  Mo.  1933,  p.  341)  provides  as  follows: 

"Class  4:  The  county  court  shall  next 
set  aside  tho  amount  required  to  pay 
the  salaries  of  all  county  officers 
whero  the  same  is  by  law  made  payable 
out  of  the  ordinary  revenue  of  the 
county,  together  with  the  estimated 
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amount  necessary  for  the  conduct 
of  the  offices  of  3uch  officers, 
including  stamps,  stationery, 
blanks  and  other  office  supplies 
as  are  authorized  by  law.  Only 
supplies  for  current  office  use 
and  of  an  expendible  nature  shall 
be  included  in  thi3  class.  Fur- 
niture, office  machines  and 
ecuipment  of  whatever  kind  shall 
be  listed  under  Class  six." 

Section  5 of  the  County  Budget  Act,  (Laws  of  Mo.  1933, 
p.  344)  under  "Classes  of  Expenditures",  states: 

"Class  4:  Pay  or  salaries  of 
officers  and  office  expense. 

List  each  office  separately 

and  the  deputy  hire  separately. 

♦ ♦ * + „ 

Section  12616,  R.S.  Mo.  1929,  which  gives  county  courts 
the  power  to  appropriate  money,  is  as  follows: 

"For  the  purpose  of  promoting 
the  public  welfare  by  assisting 
in  the  general  betterment  of 
farm  and  home  practices  and 
conditions,  the  county  court  of 
any  county  is  hereby  authorized 
and  empowered  to  appropriate 
out  of  the  general  funds  of  the 
county  such  suns  as  it  may  deem 
proper  for  the  support  of  county 
farm  organizations  and  to  pay 
out  such  moneys  under  the  con- 
dition hereinafter  specified." 


Section  12619,  R.S.  Mo.  1929  designates  the  use  of  the 
funds,  and  is  as  follows: 

"For  the  purpose  of  carrying  out 
the  provisions  of  this  article, 
all  funds  appropriated  by  any 
county  court  to  a county  farm 
bureau  shall  be  used  to  pay  the 
salaries  and  necessary  expenses 
of  men  and  women,  either  or  both, 
trained  in  agriculture  and  home 
economics,  respectively,  to  serve 
as  county  agricultural  agents. 
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county  home  demonstration 
agents  and  county  boys*  and 
girls’  club  agents,  and  to 
proTide  such  clerical  assistance 
and  office  equipment  as  may  be 
necessary  to  the  effective  con- 
duct, through  these  agents,  of 
such  educational  activities  as 
are  specifically  authorized  by 
state  and  federal  legislation 
providing  for  cooperative  extension 
work  in  agriculture  and  home 
economics  as  defined  by  the 
Smith- Lever  Act  of  Congress.” 

Sections  12616  and  12619,  supra,  do  not  place  a mandatory 
duty  on  the  county  court  to  make  any  appropriation  of  funds, 
but  merely  authorize  and  empower  the  county  court  to  appropriate 
funds  if  it  so  desires.  We  cannot  read  into  the  sentence  in 
Class  4 "The  county  court  shall  next  set  aside  the  amount  required 
to  pay  the  salaries  of  all  county  offioers  where  the  same  is  by 
law  made  payable  out  of  the  ordinary  revenue  of  the  county"  that 
it  shall  include  the  salary  of  the  Farm  Agent  or  the  Secretary 
to  the  Farm  Agent.  The  amount,  if  appropriated  for  county  farm 
organizations  or  county  farm  bureaus,  under  sec.  12623,  R.S. 

Mo.  1929  is  for  a period  of  not  less  than  three  years  and  appears 
to  be  in  the  nature  of  a lump  sum.  No  part  is  designated  for 
secretaries,  stenographers,  salaries  or  wages  of  any  one. 

As  stated  above,  it  is  not  mandatory  upon  the  county 
court  to  appropriate  in  the  first  instance  for  a county  farm 
bureau;  we  are  therefore  of  the  opinion  that  the  county  farm 
bureau  may  not  be  paid  from  the  funds  under  Class  4. 

Class  5 of  the  County  Budget  Act  (Laws  of  i'o.  1933,  p.342) 
i s as  follows: 


"The  county  court  shall  next  set 
aside  a fund  for  the  contingent 
and  emergency  expense  of  the 
county,  which  shall  in  no  case  be 
more  than  one-fifth  of  the  antic- 
ipated revenue.  From  this  class 
the  county  court  may  pay  contingent 
and  incidental  expenses  and  expense 
of  paupers  not  otherwise  classified. 
No  payment  shall  be  allowed  from 
the  funds  in  this  class  for  any 
personal  service  (whether  salary, 
fees,  wages  or  any  other  emoluments 
of  any  kind  whatever)  estimated  for 
in  preceding  classes." 
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The  above  class  specifically  mentions  contingency  and 
emergency  expense  of  the  county,  and  specifically  excludes  sal- 
aries, fees,  wages  or  any  other  emoluments.  The  funds  appro- 
priated by  the  county  court  for  the  county  farm  bureau  cannot 
be  classified  as  contingent  and  emergency  expense,  for  if  funds 
are  appropriated,  the  amount  is  definitely  known— there  is  not 
an  emergency;  therefore,  it  cannot  be  said  that  they  ore  contin- 
gent upon  anything  and  we  are  of  the  opinion  that  the  salary  of 
the  Secretary  to  the  Farm  i,gent  cannot  be  paid  out  of  the  funds 
in  Class  5. 

Class  6 is  as  follows:  (Laws  of  Mo.  1933,  p.  342) 

"After  having  provided  for  the 
five  classes  of  expenses  hereto- 
fore specified,  the  county  court 
may  expend  any  balance  for  any 
lawful  purpose.  Provided,  however, 
that  the  county  court  shall  not 
incur  any  expense  under  class  six 
unless  there  is  actually  on  hand 
in  cash  funds  sufficient  to  pay 
all  claims  provided  for  in  preced- 
ing olasses  together  with  any 
expense  incurred  under  Class  six. 

Provided,  that  if  there  be  out- 
standing warrants  constituting 
legal  obligations,  such  warrants 
shall  first  be  paid  before  any 
expenditure  is  authorized  under 
Class  6." 


Having  heretofore  decided  that  the  appropriation  for 
the  County  Farm  Bureau  cannot  be  paid  out  of  the  funds  of  the 
first  five  classes,  it  is  the  opinion  of  this  department  that  the 
same  should  he  paid  from  the  funds  in  Class  6. 

It  was  clearly  the  intention  of  the  Legislature  to  provide 
for  the  first  five  classes,  and  after  that  has  been  done,  under 
the  provisions  of  Class  6,  the  county  court  may  expend  any  balance 
for  any  lawful  purpose. 


Respectfully  submitted. 


APPROVED : 


OLLIVHR  W.  NOLEN, 
Assistant  'ttorney  General. 


WN:AH 


Attorney  General 


^ERiFTj  t'r.J33s  Allowable  only  where  he  serves  papers  otflclai.ly 

and  not  reooveruoly  *here  he  attempts  an  f ^*11  i to 

serve. 
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Hon.  C.  H.  *<obards 
Presiding  Judge 
Dunklin  County  Court 
Kennett,  Missouri 


Dear  Sir: 


Tnls  acknowledges  receipt  of  your  letter  of  April  29, 
which  Is  as  follows: 

ale  have  a question  like  this — The 
sheriff  »a6  given  a warrant  for  a 
man  suoposed  to  be  insane  living 
thirty  miles  away  froa  the  county 
seat.  He  made  two  trl  -a  falling  to 
find  the  aan.  On  the  third  trip,  he 
got  him.  The  sheriff  turned  In  mileage 
for  the  90  miles  or  $18.00  all  age.  1 
hela  that  he  Is  only  entitled  to 
mileage  for  the  one  trip. 

1111  you  please  give  ua  the  law." 

.action  11789  R.  3.  Mo.  1929,  axon,  other  things  pro- 
vides : 


"Fees  of  sheriffs  snail  be  allowed  for 
their  s- rvlces  as  follows:*  * * * * • 

for  each  mile  actually  travelled  In 

servln*  any  venire  summons,  writ, 
subpoena  ox  other  oroer  of  oourt  wbeu 
served  more  than  five  miles  froa  the 
place  where  the  court  is  held,  pro- 
vided that  such  mileage  shall  not  be 
charged  for  more  than  one  witness 
BUDpoen&ed  or  veulrs  summons  or  other 
writ  served  In  the  same  cause  on  the 
sane  trip $.10* 
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This  appears  to  be  the  nearest  provision  of  the 
statutes  providing  for  pay  of  the  sheriff  for  services  re- 
ferred to  lu  your  Inquiry. 

The  ooapens  tlon  allowed  the  sheriff  for  his  official 
services  performed  is  allowed  only  where  there  Is  statutory 
provision  for  the  payment  thereof.  If  there  Is  no  statute  pro- 
viding for  his  compensation  he  is  not  entitled  to  compensation 
notwithstanding  the  law  may  make  it  his  official  duty  to  per- 
form certain  services. 

In  the  case  of  State  ex  rei.  Troll  vs.  brown,  146 
Mo.  401,  1.  o.  406,  the  Supreme  Court  of  this  State  says: 

"It  is  well  settled  that  no  officer  Is 
entitled  to  fees  of  any  kina  unless  pro- 
vided for  by  statute,  an-  being  solely 
of  statutory  right,  statutes  allowing  the 
same  must  oe  strictly  construed.  State 
ex  xei.  v.  Aoiioru,  116  Mo.  220;  Shed 
vs.  Railroad,  67  Mo.  687;  uammon  v. 

Lafayette  Co.,  76  Mo.  67b.  In  the  caee 
last  cited  It  is  said:  'The  right  of  a 
public  officer  to  fees  Is  derived  from 
the  statute.  He  Is  entitled  to  no  fees 
for  services  he  may  perform  as  such 
officer,  unless  the  statute  gives  It. 
then  the  statute  falls  to  provide  a fee 
for  services  he  Is  required  to  perform 
as  a public  officer,  he  has  no  claim 
upon  the  state  for  compensation  for  suoh 
services.'  Mil  lams  v.  Chariton  Co.,  8b 
Mo.  645.  " 

In  the  case  of  State  ex  rel.  vs.  Cordon,  345  Mo.  12, 
1.  c.  27,  the  Supreme  Court  of  this  State  declares  as  follows: 

"Compensation  to  a public  offlcsr  is  a 
matter  of  statute,  not  o f contract;  and 
It  does  not  depend  upon  the  am-unt  or  value 
of  services  performed,  but  Is  Incidental 
to  the  office. 
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Tnroop  on  puollc  officers  (bee.  443) 
says:  'It  has  been  of tan  held,  that 

an  officer's  right  to  his  compensation 
does  not  grow  out  of  a contract  between 
dim  and  the  State.  The  compensation 
belongs  to  the  officer,  as  an  Incident 
of  his  office,  and  be  is  entltlea  to  it, 
not  by  force  of  any  contract  but  because 
the  lav  attaobes  it  to  the  office. ' 

Mecbera  on  public  Offices  and  Officers 
says:  'bee.  65b.  Unless,  therefore, 

compensation  Is  by  lav  attached  to  the 
office,  none  can  be  recovered.  A person 
who  accepts  an  office  to  vhlch  no  compen- 
sation Is  attached  is  presumed  to  under- 
take to  serve  gratuitously,  and  hs  cannot 
recover  anything  upon  the  ground  of  an 
implied  contract  to  pay  what  the  service 
1 s worth, ' • * * • 

In  Hank  v.  Refrigerating  Co.,  236  Mo. 

414,  Brovn,  J. , sp  aking  for  the  court 
says:  'When  the  lav  requires  a specific 

service  to  be  performed  by  a public 
officer,  he  oust  perform  that  service 
regardless  of  whether  any  provision  has 
been  made  to  pay  him  for  same.  • 

Mot  willy  is  the  right  to  compensation 
dependent  upon  statute,  but  the  method 
or  particular  mode  provided  by  statute 
must  be  accepted.  On  this  point  the 
he neas  City  Court  of  Appeals  says:  'It 
seems  tne  general  rule  in  this  country, 
as  announced  by  the  decisions  and  text- 
writers,  that  the  rendition  of  services 
by  a public  officer  is  to  be  deemed 
gratuitous,  unless  a compensation  tnere- 
fbre  is  provided  by  statute.  And  further, 
it  seems  sell  settled  that  if  the  statute 
provides  compensation  in  a particular 
mode  or  manner,  then  the  officer  is  con- 
fined to  that  maimer,  and  Is  entitled 

to  no  other  or  further  compensation,  or 
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to  any  different  tooat  of  securing 
the  suite. 1 • • • • • ■ 

Ana  &t  page  29  the  Court  says: 

"As  the  Legislature  may  fix  suoh 
compensation  to  a public  office  as 
It  sees  fit,  or  none  at  all,  we  can 
see  no  constitutional  objection  to 
lte  attaching  such  conditions  as  It 
deems  proper  to  the  payment  of  the 
compensation,  such  conditions  to  be 
olndlng  upon  any  one  who  thereafter 
enters  uoon  such  office  and  performs 
Its  auti  s.  is  states  »bove,  the 
compensation  has  no  relation  to  the 
amount  or  value  of  the  service.  There 
can  be  no  application  of  the  doctrine 
of  quantum  meruit.  The  officer  takes 
the  office  cum  onere.  Having  accepted 
It  with  th  conditions  Imposed  by  the 
Legislature,  upon  whose  will  he  must 
depend  for  any  compensation  at  all, 
he  cannot  afterwards  challenge  the 
power  of  the  Legislature  to  Impose 
suoh  conditions.*  * • * •* 

in  tne  case  of  king  vs.  Rlverl&nu  Levee  District, 
reporter  at  279  8.  V.  19o,  the  Court  says,  1.  o.  196: 

*It  la  no  longer  open  to  question  but 
that  compensation  to  a public  officer 
is  a Dauei  of  statute  aud  not  of 
contract,  and  tout  compensation  exists, 

If  It  exists  at  all,  solely  as  the 
creation  of  the  law  and  tnen  Is  In- 
cidental to  the  office.*  •••••• 

Fur thermore,  our  Supreme  Court  has 
citea  witn  approval  the  statement  of 
the  general  rule  to  be  found  in  State 
ex  rel.  Imdeklng  ve.  HoCr&oken,  60  Mo. 

App.  loC.  clt,  656,  to  the  effect  that 
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the  rendition  of  services  by  a public 
officer  is  to  bs  deemed  gratuitous 
unless  a compensation  therefor  is  pro- 
vided by  statute,  and  that  if  by 
statute  compensation  is  provided  for 
in  a particular  mode  or  manner,  then 
the  officer  is  confined  to  that  manner 
and  is  entitled  to  no  other  or  further 
compensation,  or  to  any  different  mode 
of  securing  the  same. ■ 

rfe  do  not  find  where  the  courts  in  tils  State  have 
couetrueu  toe  particular  qua  tlon  Involved  in  your  Inquiry. 
However,  in  other  states  tne  question  appears  to  have  been 
passed  on.  in  tne  case  cf  Yavapai  county  ve.  O'fceal,  29  Pac . 
43C,  an  Arizona  case,  tne  Court  held  th*t  under  a statute  fixing 
fees  of  a sheriff  for  executing  a war. ant  of  arret  and  allow- 
ing nia  mileage  fox  each  mile  necessarily  traveled  in  executing 
a warrant  of  arrest,  no  mileage  can  oe  allowed  where  an  un- 
successful attempt  has  been  made  to  exeoute  a war.aut  of  arrest. 
And  in  the  case  of  raughton  vs.  banta  Barbara  County,  65 
Car.  257,  3 Pac.  877,  under  a statute  there  authorizing  the 
sheriff  to  onarge  mileage  in  going  ana  executing  ft  warrant  of 
arras t or  for  mileage  in  any  criminal  proceeding,  the  Court 
held  the  snorlff  is  not  entitled  to  mileage  for  going  in 
different  directions  to  look  for  a person  when  he  is  not 
arr ested. 


In  the  case  of  Vaanatta  vs.  Brewer,  85  111.  144,  the 
Court  nolds  that  if  the  officer  falls  to  make  service  he 
cannot  charge  any  mileage  and  if  he  has  to  travel  beyond  the 
residence  of  the  witness  he  cannot  charge  except  for  the  dis- 
tance of  his  residence  and  return. 

It  will  be  noted  that  the  statutory  provision  relating 
to  payment  of  sheriffs  mileage  states  "for  each  mile  actually 
traveled  la  eervi ag ; * It  does  not  state  for  each  mile  traveled 
in  attempting  to  serve. 
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rearing  la  mlud  that  these  statutes  providing  for 
payment  of  fees  ore  strictly  construed,  It  Is  our  opinion  that 
the  sheriff  le  not  entitled  S6  a matter  of  lav  to  the 
statutory  fees  for  tripe  made  in  search  for  the  party,  and 
when  he  failed  to  serve  the  paper*.  Tne  statutory  pro- 
vision only  provides  for  payment  of  fees  vhen  service  Is 
cade. 


Respectfully  submitted. 


James  L.  HornBostel 
Assistant  Attorney  General 


APPROVED: 


ROT  MoIITTPlCK, 
Attorney  General 


JLH/D*:MM 


JPiiOij.il'IOiS  CfrlCau;  County  Court  has  authority  to  pay  salary 

of  * jobation  Officer  by  virtue  of 
Class  d,  section  L , Budget  La v 1933, 
mnxinam.  salary  llowable. 


i.  r*  Cecil  .«•  Loberts, 
editor,  iormlneton  iross, 
ftminftOB,  Useouri. 

Jeer  >lr; 


ay  - 1, 


1935 


This  will  ucinov.lcCLtie  receipt  of  your  letter  of 
Lay  3rd  as  follows: 

"-.o.4«  ti^e  t-to  when  you  cs^e  through 
i &rc*i afcton  on  your  oa^ui^n  you  told  ue 
not  to  hesitate  when  1 had  a favor  to  aek 
of  you*  N«ll  t a t time  hae  came,  but  don't 
be  ulanued#  1 don't  want  a loon  or  a Job. 
..•rely  a l«t>l  oplrJ.au  on  a a*attcr  that 
Lus  arisen  bore* 

“*rior  to  this  year  this  Judlcltl  hletrict 
vas  bleaeeu  ith  a i.apublic- n Circuit 
Jud^e  tfho,  < uite  naturally,  appointed  a 
.rotation  cf fleer  for  t*  rancoit  county 
at  a .onthly  sultry  of  ^100. 

In  the  lest  election  we  nut  Vi.ylor  .uith 
over  for  circuit  Jud^o  sad  in  return  for 
our  help  I cylor  offered  myself  the  appoint- 
ment of  irob  tlon  officer  in  this  oouity* 
however,  our  County  Court  is  undergoing  m 
wave  of  economy  and  they  have  refused  to 
pay  ray  e lary  for  the  office  of  .rotation 
Of*  leer. 

"jt.  Francois  County  has  « n of'loiel  popula- 
tion  of  *uore  than  33,000  nnd  bee  uae  of  the 
terrible  conditions  In  the  lead  belt  there 
la  a greet  need  for  a Juvenile  officer* 

Only  tbia  week  the  !vonne  Terre  paper  carried 
an  editorial  on  the  ->sed  of  such  an  officer* 


^-r*  Cecil 


nooerts 


• o 

£ 


, ltS6« 


' • 


"itow  1 wish  you  would  tend  tie  your 
opinion  t.e  t Tney*Ger:erol  of  iosouri, 
ftf  to  whether  the  County  Court  shrill  pay 
the  otlary  of  * duly  appointed  Juvenile 
officer , end  if  ro,  what  the  ^eziaOB 
B'.lory  if,'* 


<%  ere  teeiLuine.  the  follo’-'lno  et*  tenant  of  fecte 
to  be  correct;  first,  that  tfe  Juvenile  officer  is  duly 
appointed,  ee  stated  in  your  letter,  and,  eeoond,  that  the 
county  court  her  not  ppointed  n uperintondent  of  public 
art,  ee  provide  ection  14132,  . . o.  ’0?9. 

•ectlon  14174,  K,  o,  13^9,  trovidee: 

"The  probation  officer  r.i  j r eeive  euoh 
salary  aa  the  circuit  court  any  with  the 
approval  of  the  county  court  prescribe, 
not  erceedlne  one  thou-  and  dollars  per 
anno..  In  countioi  of  twenty  thouemnd  in* 
habitants  • nd  less  thr,n  fifty  thousand 
inhabitant* . and  not  < eeedl  lg  1 hree 
hundred  dollare  per  ennutu  in  counties  of 
lose  then  twenty  thour  nd  Inhabitants, 
deputy  probation  officers  .-ay  receive  such 
salaries  e «ay  be  preaoribod  by  the  clr* 
cult  court  with  the  approval  of  the  county 
court,  not  exceeding  five  hundred  dollrre 
per  annua  in  counties  of  twenty  thour and 
and  leas  than  fifty  thousand  inhabitants, 
and  not  e o^edinc  t -a  hundred  idlers  er 
annua  in  counties  of  Iocs  than  twenty 
tbou  >nd  inhabitants. " 

The  above  section  ole-rly  provider  for  -.a  appoint- 
ment of  a probation  officer  end  the  jaxi::u.  salary  allowed 
such  officer  in  counties  of  twenty  thour end  lnh^bltantc  and 
leas  than  fifty  thousand,  ot.  J'roneoic  County,  having  only 
thirty*  1 vc  thousand  inhabitants,  conse  * lthin  this  clnscl- 
fleetlon. 

You  will  notice  the  followim..  st«temeat  in  the  above 
section  14174:  "The  probetion  officer  ucy  receive  rueb  et lary 
as  the  circuit  court  y v-itf  the  o r.rovnl  of  the  county  court 
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prescribe,  not  orc#e4lae  one  thousand  Rollers  per  annuM”* 
The  4 auction  no*  *rlceo,  how  to  iutcr4ret  the  hrace  with 
the  approval  of  the  county  court  • ^je&  this  confer  on  the 
county  court  e rcatonublo  or  wrbltrury  powai  of  approval* 

In  otate  ojc  rcl.  .8  uiaueoa  v.  The  Lafayette 

County  oourt,  41  o.  '.21,  thia  eoae  question  crises.  '.lie 
sheriff  a hr  11  JLvc  bond  to  the  state  to  the  satisfaction  of 
the  county  court.  The  court  in  this  c.  sc  call; 

"Choro  is  nothin,,  presented  before  the 
tribunal  for  adjudication,  and  its  action 
la  not  \he  exercise  of  a judicial  uisere- 
tion  or  Judc^ent  within  the-  or  the 

rule. 

The  approval  or  rejection  of  the  bond  is 
essentially  J-ulatariul  act,  though 
coupled  * 1th  a discretion.  .hen  the  law 
devolves  upon  an  officer  tLe  exercise  of 
e discretion,  It  I.  t fioun*-  let  1 dlcore- 
tior.,  not  e capricious,  arbitrary  or 
oppressive  one. 

*V.  hostile  court  could  re/uove  tay  sheriff 
it.  the  state  and  vt  cate  hie  office  by  declar* 
Inc  • I*  bond  insufficient,  -a!  arbitrarily 
reducing  to  bear  any  tCBtl.ujny  in  regard  to 
the  solvency  end  pecuniary  responsibilities 
of  hi*  sureties. 

/v  dlicretior.  delete ttu  to  an  officer  is  a 
sound  legal  discretion,  the  .ol-hIiv  or  which 
is  well  icnown  and  under eloou  1 s law,  and 
Ip  ct  n unlimited  license  to  the  officer  to 
act  c 1 do  *£  he  7I  aeeft,  irrespective  of 
reetr  int." 


,.lao  In  Klesland  v.  | , -ounty  Clerk,  Cl 

hep.  (Ed)  10b,  the  court  said: 

"It  Id  stated  In  high's  extraordinary 
edict  ( . , eo.  ..wC,  . .. 

it  is  hold,  but  not  always,  that  if  a 
particular  court  1c  dec  It.  natev.,  whose  duty 


IT.  Sell 


..obcrta 
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it  Is  ade  to  approve  a tend,  thin 
approve 1 is  not  the  exercise  of  rush 
a judicial  function  as  to  preclude  con* 
trol  by  Lndeoivu.  ;be  aprovil  or  re- 
J' ctlon  of  the  bend  In  t uch  case, 
although  coupled  with  some  decree  of 
discretion.  Is  bald  to  be  et-seutlelly  a 
ulalsterlai  act,  and  hence  subject  to 
control  by  r^ndai.iua." 


Therefore,  fro.  tie  t.wovo  decisions,  oc  ore  of 
the  opinion  the  phruet,  with  the  approval  of  the  county 
court.  Indicates  tills  approval  must  be  1 < » ..onable  and  not 
capricious,  arbitrary  or  oppressive. 

The  b7th  Uenerul  .sec., 11 y ontcUu  the  so~ot  lied 
County  duucet  Law  la  1232.  -eoilou  1 of  this  act.  found 
on  pegs  940.  laws  of  Missouri  1332.  provides: 

*..11  counties  uo\.  or  hereof  tar  having  a 
population  of  S^.COO  inhabitants  or  lees, 
according  to  the  last  federal  decennial 
census,  shall  be  governed  by  -actions  1 
to  Q Inclusive,  of  this  set.” 

Section  8,  Claes  4,  of  the  County  budget  Lav, 

provides: 


"The  county  court  shell  next  set  aside  the 
amount  required  to  pay  the  salaries  of  all 
county  of floors  where  the  same  le  by  law 
made  payable  out  of  the  ordinary  revenue 
of  the  county,  together  with  the  estimated 
amount  necessary  for  the  conduct  of  the 
offices  of  ^uch  officers,  Including 
stamps,  stationery,  blanks  am  other 
of floe  supplies  ns  are  authorised  by  law. 
Only  supplies  for  current  office  use  and 
of  an  expendible  nature  shell  be  Included 
in  this  class,  furniture,  office  msohlnas 
end  e uipi-ent  of  -whatever  kind  shall  be 
Hated  under  class  six*” 
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ihe  above  section  -.eroly  d<Kicn»U<  under  which 
oluself lent  ion  the  county  court  snail  pay  such  officer* 

♦herefoxe,  it  it-  the  opinion  of  ti<io  Je  art^ent 
that  the  county  com  t is  uathoiiaen  to  ^ay  the  e alary  of 
the  probation  officer  out  of  wluss  4V  -.action  S,  budget 
la**  of  1963,  and  the  .axiuuu  sulnry  ahull  not  exceed  one 
thousand  dollars  per  annim,  aa  of  -action  14174,  • . o* 
19£9,  aud  eh*  11  bo  of  such  eiaouat  u«  the  circuit  court  ,-ay 
with  the  approval  of  the  county  court  prescribe*  Further- 
more,  such  »ppror  1 of  the  oounty  court  shell  be  rcnconuhle 
and  not  arbitrary* 


Yours  eery  truly, 


» , 

Aerlet&nt  attorney-general* 


J hoVED: 


. »t  torney-Oeneral* 
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INITIAL  . 1 AND  i EFER^NDUM : Legislature  may  determine  the  percent,  not 

in  excess  of  eight  per  cent  of  petitioners, 
required  to  initiate  measures. 
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Hon.  T.  H.  Rogers 

Director,  Legislation  ana  Tax  Bureau 
St. Louis  Chamber  of  Commerce 
Sit. Louie,  Missouri 


Dear  Sir: 

This  *111  acknowledge  receipt  of  your  inquiry  which 
is  as  follows: 

"The  Chamber  of  Commerce  has  had  inquiry 
as  to  the  wording  of  the  provision  in 
Seotlon  57  of  Article  XV  of  the  State 
Constitution  relating  to  the  initiative. 

The  clause  in  the  Constitution  reads 
'the  first  power  reserved  by  the  people 
is  the  initiative,  and  not  more  than 
eight  per  oeut  of  the  legal  voters  in 
each  of  at  least  two-thirds  of  the 
Congressional  Districts  of  the  State 
shall  be  required  to  propose  any  measure 
by  such  petition.'  The  inquiry  is  as 
to  the  phrase  in  the  foregoing  quoted 
sentence  'and  not  more  than  eight  per 
cent  of  the  legal  voters.'  Is  that 
sentence  accepted  to  mean  not  less  than 
eight  per  cent,  or  is  the  quotation 
as  given  exaot.  The  inquiry  Is  based 
on  the  thought  that  if  s petition  sub- 
mitting s measure  through  the  initiative 
is  'not  more  than  eight  par  cent'  then 
a petition  of  a few  signatures  in  each 
district  would  be  sufficient  to  get  a 
proposition  before  the  people  under  the 
initiative. 
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■It  la  probaoie  that  the  Legal  Department 
of  tne  State  Baa  rendered  an  opinion  on 
this  question.  If  it  baa,  nay  1 ask  that 
you  bare  someone  of  your  force  girt  us  tbe 
thought  In  such  a rule?* 

3s  bare  inquired  of  tbe  secretary  of  State  for  tbe  original 
records  of  tbe  enactment  of  tbe  Initiative  section  of  tbe  Consti- 
tution and  are  informed  by  that  office  ibut  they  vers  destroyed  in 
tbe  fire  wbioh  usstroyed  tbe  Capitol  some  twenty-five  years  ago 
and  that  tbe  only  record  tbat  office  has  vltb  reference  to  tbe 
adoption  thereof  is  tbe  vote  by  vbicn  tbe  above  provision  was 
adopted  by  tbe  people  at  tne  general  election  held  in  1906.  Tbe 
1909  session  Acts  at  page  906  snow  tbe  sane  provisions  as  are 
shown  in  tbe  Revised  Statutes  of  1929  and  we  feel  sure  tbat  tbe 
printed  section  now  appearing  in  tbe  statutes  is  a correct  record- 
ing of  tbe  act. 

Re  note  tbat  Section  57  of  Artlole  4 of  tbe  Constitution 
of  Missouri  relating  to  tbe  initiative  and  referendum  provides  as 
follows  as  to  tbe  initiative: 

"Tbe  first  power  reserved  by  tbe  people 
is  tbe  initiative,  andnot  more  than  eight 
per  cent  of  tbe  legal  voters  in  each  of  at 
least  two-thirds  of  tbe  congressional 
districts  in  tbe  3tate  shall  be  required  to 
propose  any  measure  by  such  petition." 

Vltb  reference  to  tbe  referendum  it  provides  as  follows: 

"The  second  pover  is  tne  referendum,  and 
it  may  be  ordered  (with  certain  exceptions 
not  pertinent  to  your  inquiry)  either  by  tbe 
petitions  signed  by  five  per  cent  of  tbe 
legal  voters  in  each  of  at  least  tvo-tnlrds 
of  tne  congressional  districts  in  tne  State." 

Tbe  same  rules  apply  to  the  initiative  as  to  the  referendum 
vltb  respeot  to  tbe  efficacy  of  tne  petitions.  In  tbe  initiative  the 
people  have  tbe  constitutional  right  to  legislate  without  any 
ofrlclal  act  performed  by  tbe  ueneral  Assembly,  that  is,  tbe  people 
to  tbe  extent  of  "not  more  than  eight  per  cent  of  tbe  legal  voters 
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in  each  of  at  least  two- thirds  of  the  congressional  districts  in 
the  state"  snail  sign  the  petitions  proposing  the  measure,  and  upon 
said  petitions  being  filed  elth  the  secretary  of  State  at  a time 
so  thi-t  at  least  four  months  will  elapse  before  the  election  occurs 
at  which  the  measure  is  to  be  voted  upon,  it  then  becoaes  hie 
official  duty  to  place  said  meafure  upon  the  election  ballot.  The 
Constitution  further  safeguards  the  initiative  by  requiring  that 
s< ..Id  petitions  “shall  include  the  full  text  of  the  measure  so 
proposed. " Doubtless  a sufficient  and  perhaps  controlling  reason 
for  the  latter  requirement  is  to  prevent  unscrupulous  persons 
circulating  petitions  from  taking  advantage  of  the  peo  It  who 
signed  the  petitions. 

When  voted  on  at  the  oncoming  election,  such  measure  Is 
adopted  and  becomes  a lav  provided  it  receives  a majority  vote  at 
the  election. 

The  second  power  reserved  therein  to  the  people  is  the 
referendum.  This  is  the  po*er  to  suspend  until  the  nex£  election 
a lav  passed  by  the  Legislature  and  signed  by  tbs  Governor. 

In  order  to  so  suspend  it  and  have  the  op  ortunlty  pre- 
sented to  the  peo  le  to  express  themselves  and  to  accept  or  reject 
it,  the  "petitions  signed  by  five  per  cent  of  the  legal  voters  in 
each  of  at  least  tvo-thirds  of  the  congressional  districts  in  the 
State"  shall  be  presented,  or  the  ref-.rendux  may  be  ordered  by  the 
legislative  assembly,  etc. 

Referendum  petitions  like-las  shall  be  filed  with  the 
Secretary  of  State,  out  under  this  course  the  time  to  so  fils 
"shall  not  be  more  tn~n  ninety  days  after  the  final  adjournment 
of  the  session  of  the  Legislature  at  which  the  bill  was  enacted." 

It  win  be  noted  th&t  there  is  a different  constitutional 
requirement  as  to  the  number  of  petitioners  required  with  respect 
to  the  initiative  from  tkoN  required  with  respect  to  the  referendum. 
The  former  is  "not  more  than  eight  per  oent*  and  the  latter  is  that 
"thepetltlons  signed  by  five  p-r  cent"  shall  be  filed. 

Volume  12,  Corpus  Juris,  page  735,  par.  126,  states  the 
law  as  follows: 
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"Constitutional  provisions  reserving  to 
the  people  the  power  to  propose  lavs  and 
amendiaent8  to  the  constitution  and  to 
enact  or  rejeot  the  same  at  the  polls, 
independently  of  the  legislature,  are 
self-executing  to  the  extent  th:  t they 
prescribe  the  rules  for  the  exercise 
of  the  rights  reserved;  but  vhere  such 
provisions  merely  create  rights  to  be 
exercised  in  the  manner  prescribed  by 
generr-1  lavs,  tney  do  not  become 
operative  until  the  enaotment  of  legislation. " 

rhe  some  Volume,  at  p**e  742,  par.  156,  says; 

"All  national  authority  is  derived  from 
the  constitution  of  tne  United  States,  in 
vhlcn  the  powers  of  the  federal  over naent 
are  enumerated.  3ut  not  so  *ltb  the  govern- 
ments of  the  sev  ral  states;  their  original 
powers  they  reoeived  through  charters  from 
the  British  crown,  which  charters  served 
ac  their  constitutions  during  the  colonial 
period,  and  up  to  the  time  ot  the  fracing 
and  adopting  of  state  constitutions  by  thea 
or  by  their  peoples  during  or  after  the 
revolutionary  period;  and  all  powers  that 
are  not  expressly  or  by  necessary  lmpllosti  n 
granted  to  the  United  States,  in  the  federal 
constitution,  remain  vlth  the  several  states 
or  with  the  people,  being  necessarily 
Inherent  in  the  state  governments  or  in 
the  peo  le  who  have  established  such  govern- 
t snts.  " 

At  page  745,  pax.  167,  is  declared  the  following: 

"The  constitutions  of  the  several  states, 
unlike  the  federal  constitution,  are  not 
grants  of  power.  cm  the  contrary,  they  are 
limitations  on  the  legislative  powers  of 
the  states.  A slate  constitution  is  the 
supreme  written  will  of  the  people  of  the 
State  who  have  adopted  it  as  a framework  or 
basis  of  their  government  subject  only  to  the 
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limitations  to  be  fouua  in  tbe  federal 
constitution.*  * *Tbe  . euer&lly  accepted 
aootrine  is  that  they  (the  legislature;  may 
pass  any  acts  that  are  not  expressly,  or  by 
uecessary  implication,  lnnibited  by  tbeir 
own  oonstitutions  ox  by  tne  federal  con- 
stitution. * 

Ana  &t  page  746: 

“Tne  legislature  neeas  no  specific  consti- 
tutional authorisation  for  Its  enactments, 
as  all  tne  legislative  authority  of  the 
state  which  is  not  denied  to  the  legislature 
by  the  constitution  of  the  state  resl.es  In 
that  body.*  • *The  only  test  of  the  validity 
of  an  act  regularly  passed  by  a state 
legislature  is  whether  or  not  it  violates 
limitations  imposed  by  the  state  or  federal 
oonstitutions  in  express  terms  or  by  clear 
implication. • 

In  speaking  of  express  and  implied  limitations  on  the 
legislature,  at  page  760,  par.  lb*,  it  is  stated; 

"buoh  limitations  on  the  power  of  the 
legislature,  however,  will  not  be  raised 
by  implication  unless  this  intention  clearly 
appears  from  tne  instrument  itself,  and  no 
Implied  limitation  will  oe  extended  beyond 
the  legitimate  meaning  of  the  terms  employed.* 

And  at  page  7P2: 

The  generally  accepted  rule  ie  that  courte 
will  not  aeclare  a statute  void  merely  be- 
cause in  their  opinion  it  is  opposed  to  tne 
apirlt  supposed  to  pervaoe  the  constitution. * 

And  at  page  721 : 

•A  presumption  in  favor  of  constitutionality 
is  re.ifcea  by  the  mere  fact  of  the  enactment 
of  a statute  by  the  lmgl sl&ture. " 
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The  oupreme  Court  of  Missouri  In  the  case  of  state  ex  rel. 
T9,  Board  of  Curators  of  Univarslty  of  Missouri,  368  Mo.  598, 
speaking  of  limitations  on  the  legislative  ooer,  says: 

“The  legislative  po*er,  subject  to  the 
limitations  contained  In  the  Constitution, 
is  vested  In  the  General  As  sxbly  of  the 
State  of  Missouri.  The  General  Assembly 
retains  all  legislative  power  not  expressly 
or  oy  necessary  Implication  forbidden  It  by 
the  Constitution." 

And  quotes  approvingly  from  Cooley's  Const.  Limitations 
(7  £q. ) , pp.  236  et  sea.,  as  follows: 

"The  judiciary  can  only  arrest  the  execu- 
tion of  a statute  when  It  confllots  with 
the  Constitution.  It  cannot  run  a race 
of  opinions  upon  points  of  right,  reason 
and  sxpedieucy  with  tue  lav  making  power. 

Any  legislative  act  which  does  not  encroach 
upon  the  posers  apportioned  to  the  other 
departments  of  tne  government,  being 
prlmu-fucle  vaild,  must  oe  enforced,  unless 
restrictions  upon  the  legislative  authority 
can  be  pointed  out  in  tne  Constitution  and 
the  oase  shown  to  come  within  them". 

Further,  'when  the  fundamental  law  has  not 
limited,  either  In  terms  or  by  nsoeesary 
implication,  the  general  posers  conferred 
upon  the  Legislature,  we  oannot  deoltre  a 
limitation  una^r  the  notion  of  having  dis- 
covered sometalng  In  the  spirit  of  the 
Constitution  which  Is  not  even  mentioned 
In  the  Instrument.* 

The  section  under  aonstruotlon  provides  that  the 

•Petitions  and  orders  for  the  Initiative 
and  for  the  referendum  shall  be  filed  by 
the  Secretary  of  State,  and  in  submitting 
the  8&oe  to  the  people  he,  and  all  other 
offlo  rs,  shall  be  guldsd  by  the  general 
laws  an:  the  act  submitting  this  amendment, 
until  legislation  shall  be  especially  pro- 
vided therefor. * 
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Thus  it  ulli  e noted  that  the  act  Itself  contemplates 
that  tee  legislature  has  the  right  to  enact  such  legislation  as 
Is  not  Inconsistent  with  the  constitutional  provision  to  the  end 
that  the  people,  through  the  Legislature,  may  frois  tine  to  tine 
alter  the  requirement  with  reference  to  shat  per  oent,  not  greater 
than  eight  per  cent,  of  the  legal  voters  In  the  given  numoer  of 
congressional  districts  s;.all  oe  required  in  order  to  invoke  the 
lnl  tiatl  ve. 

Pursuant  to  the  6&ae,  the  legislature,  by  Sections  10703 
to  10711  inclusive,  R.  S.  Missouri  1929,  enacted  provisions 
applicable  to  the  administration  of  the  initiative.  One  of  those 
provisions  in  tieotlou  10703  le  as  follows: 

"iTovidec,  that  the  minimum  number  of 
petitioners  to  either  an  Initiative  or 
referendum  petition,  when  filed  with  the 
secretary  of  state,  shall  he  five  per 
cent  of  the  legal  voters  In  each  of  at 
le: st  tro-thlrdv  of  the  congressional  dis- 
tricts In  the  state." 

The  provision  of  Section  57  aforesaid  that  "not  more  than 
eight  pr  cent  of  the  legal  voters",  etc.,  with  reference  to  In- 
voking the  initiative,  means  that  the  legislature  has  no  power  to 
enact  a la.  requiring  a greater  number  of  signers  than  "eight  per 
cent"  as  therein  stated,  hut  the  Legislature  does  have  the  con- 
stitutional right  to  enact  a law  prescribing  such  per  oent,  not 
In  excess  of  eight  per  oent,  as  the  Legislature  deems  proper.  In 
other  words,  the  field  le  open  for  the  Legislature  to  exercise  Its 
discretion  as  to  vh:t  per  cent  of  signers  they  desire  or  require 
In  order  that  the  initiative  may  oe  Invoked,  but  the  Legislature 
can  not  require  a greater  number  than  the  eight  per  cent  provided 
In  the  Constitution  as  ths  maximum  that  may  he  reculred.  The 
Legislature  was  cle  rly  el  thin  its  constitutional  authority  when 
It  enacted  the  law  providing  that  the  minimum  number  of  petitioners 
to  the  initiative  petitions  should  be  five  per  cent. 
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^CLuaiow. 


We  are  of  the  o lnlon  that  the  neeee  ary  nuaber  of  signer* 
of  initiative  petition*  in  order  to  Invoke  the  initiative  in  this 
•tat*  is  at  least  five  per  cent  of  the  legal  voters  in  each  of  at 
least  two-thirds  of  the  congressional  district*  of  the  state,  and 
that  when  petition*  have  bo  been  filed  with  the  Seoretary  of  state, 
than  the  la*  insofar  as  it  requires  signers  of  petitions  therefor 
has  been  fully  ccaplled  with. 


Tours  very  truly, 


DftAIi  VATSCK, 

Assistant  Attorney  General 


APPROVED! 


Acting  Attorney  General 


DOT:  KM 


Statute  of  limitations  on  delinquent  taxes 


Honorable  J.  Conroe  Robins 
Prosecuting  Attorney 
Bollinger  County 
Marble  "ill,  Missouri 


Dear  Ur.  Robins: 


He  are  in  receipt  of  your  inquiry  which  is  as  follows: 

"At  the  request  of  San  A.  Baker,  Col- 
lector of  'tiie  Revenue  of  Bollinger 
County,  I will  ask  you  a question  as 
follows:  Can  the  baek  taxes  for  the 
year  1929  and  prior  years  be  legally 
collected?" 

Replying  thereto.  It  appears  that  there  has 
been  for  many  years  a five  year  limitation  against  the 
collection  of  delinquent  taxes  in  this  state. 

In  1935  the  Legislature  repealed  Section  9961 
of  Article  IX,  Chapter  59,  R.  S.  1929  (See  1933  Laws, 
page  164)  and  enacted  the  section  there  found  in  lieu. 

By  the  terms  of  this  last  enactment  it  is  pro  - 
Tided  as  follows: 

"No  proceedings  for  the  sale  of  land 
and  lots  for  delinquent t axes  under 
the  provisions  of  Chapter  69,  Revised 
Statutes  of  Missouri,  1929,  relating 
to  the  collection  of  delinquent  end 
back  taxes  and  providing  for  fore- 
closure sale  end  redemption  of  land 
and  lots  therefor,  Mi  all  be  valid 
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unless  initial  proceedings  therefor 
shall  be  ccmnenoed  within  five  (5) 
years  after  delinquency  of  such 
taxes,  and  any  sale  held  pursuant 
to  initial  proceedings  commenced 
within  such  period  of  five  (6)  years 
shall  be  deemed  to  have  been  in  com- 
pliance with  the  provisions  of  said 
aot  in  so  far  as  the  time  at  whieh 
such  sales  are  t o be  had  is  speci- 
fied therein,  provided  that  pro- 
ceedings for  the  sale  of  lands  and 
lots  on  which  taxes  are  delinquent 
for  they  ear  1928  may  be  commenced 
at  any  time  prior  to  December  31, 

1954." 

It  will  be  noted  that  this  seotion  withdraws 
the  assistance  of  the  courts  from  the  collection  of  de- 
linquent taxes  which  have  been  delinquent  more  than  five 
years  prior  to  the  institution  of  "initial  proceeding ", 
except  that  the  taxes  that  were  delinquent  in  1928  have 
a little  longer  extension  of  time  for  filing  suit,  to-wit, 
until  December  30,  1954. 

We  think  the  term  "initial  proceedings"  means 
the  filing  of  suit  for  collection  of  such  taxes. 

CONCLUSION 

The  back  taxes  for  the  year  1929  became  delin- 
quent January  1,  1929  and  the  five  year  limitation  laws 
above  mentioned  applies  as  to  them,  and  they  are  barred 
if  suit  was  not  filed  thereon  prior  to  five  years  from 
January  1,  1929. 


Very  truly  yours. 


DRAKE  A' ATS  OH 

Assistant  Attorney  General 

APPROVED* 


ACTING  ATXOKNET  GENERAL 
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SPECIAL  *tOAD  DISTRICTS:  Refunu  by  3t~  te  Highway  Coi.iaission. 


nugust  15,  1935 


lx,  Daniel  C.  mot.era. 
Attorney  at  Lav  , 
iayotte,  « it.aouri* 


^«ar  ^ir: 


.«e  wish  to  KCiUiowledge  your  letter  of  recent  di?te 
re  ueetlng  c-n  opinion  wherein  you  state  In  part  at  follows ; 

"..bout  19  0 or  1921,  different  people 
(uo et  of  them  living  alone  the  rood 
mentions^)  contributed  (4  tot.  1 of 
about  v6,;  00*00  for  the  construction 
of  e ..lie  of  highway  leading  north- 
ward out  of  Fayette  toward*  Glasgow* 

This  le  nor;  the  first  .lie  of  highway 
out  of  rayette  on  o*  5 highway* 

There  le  tone  oonfllct  of  evidence 
with  reference  to  whether  the  otate 
Hi.^hwuy  engineer  on  the  job,  end  the 
membere  of  the  commission  of  the 
Specit-l  Road  l/i strict  (ell  of  whom 
are  now  deed)  promised  the  donors  that 
tl.is  money  would  be  given  back  to  then 
individually  In  the  event  It  ee  ever 
refunded  to  the  iayetto  > pedal  ..oad 
District. 

"Since  that  time  the  refund  lew  has 
passed,  and  the  ^peoial  Road  district 
coi^ilssloners , whom  I represent,  have 
convinced  ti  e otete  Li^bwey  Commission 
that  this  v6 ,>00*00  should  be  refunded 
to  the  ftpsslal  i.oi-a  district,  it  took 
some  ti  .e  to  show  f ro  . the  incomplete 
records  tin  t were  .:ept  In  19  0 that 
this  sum  of  money  was  officially  paid 
by  the  special  r.or.i  District  to  .the 
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Jtate  Highway  Jomnlsslon.  But  wa  finally 
made  our  case*  Thereupon  the  3tete  High* 
way  depart:  ont  ordered  the  refund  end 
Issued  its  check  for  6,SOO.OO.  During 
the  time  of  the  application  for  the  re- 
fund the  individuals  who  are  the  true 
original  contributors  or  who  ore  le;  «lly 
entitled  to  receive  i'<oneyc  from  de- 
ceased contributors  protested  paying  the 
uonoy  to  anyone  except  themselves 
individually.  In  due  time,  after  they 
lcariied  that  the  highway  Commission 
would  not  a refund  to  individuals, 

t cy  withdrew  t elr  objections.  There- 
after our  case  woe  completed  and  the 
above  checi  issued  to  the  Fayette 
special  iioad  district. 

"although  these  donors  of  this  . .onoy 
have  not  one  bit  of  writing  that  It  was 
the  prom  ee  or  understanding  that  this 
money  should  bs  paid  to  them  individually, 
they  are  pressing  the  Commissioners  of 
t..e  I i.yette  special  noad  district  to 
refund  to  them  the  araountB  which  each  of 
them  contributed.  Certainly  there  was 
no  written  contract  to  that  effect.  And 
In  fact,  there  wos  no  writing  of  any 
kind  tbet  It  wne  the  intention  that  the 
money  if  refunded  should  go  beck  to  the 
people  who  contributed  it.  I urtheriuore , 

I do  not  believe  the  Individuals  can 
make  a very  strong  case  of  coapetont 
evidence  that  there  vee  rny  legal  promise 
to  return  the  money  to  them. 

"But  assuming  that  at  the  tine  they  paid 
their  . oney  Into  the  h;>nds  of  the  Com- 
mittee that  received  it  and  delivered  it 
to  the  opeciel  aoad  district  for  payment 
to  the  contractor  thera  wee  an  oral 
promise  or  unders tending,  in  each  and 
every  case  ttut  if  the  money  should  ever 
be  refunded  by  the  «#tate  Highway  depart- 
ment, would  the  ^peclnl  Aoad  district  now 
be  liable  for  return  of  the  oney  to  each 


kr*  * aiel  w.  bogore 


uat  l*i,  1835 • 


Individual?  -o.to  tf  raaten  to  M ing 
ault  to  force  the  -pedal  Itoad  tils- 
trlct  to  make  oayment  to  the  in- 
dividuals. The  Comlasloners  re 
willing'  to  pay  It  back  to  the  In- 
dividuals if  It  la  legal  to  do  so, 
and  If  under  the  lew  they  would  be 
liable  to  an  adverse  Judgment  in  e 
suit  brought  by  the  Individuals  to 
collect  their  respective  individual 
shares*  But  on  t e other  lv  nd  the 
Commissioners  do  not  ant  to  ilsh 
out  6, £00*00  to  individuals  unlees 
it  ie  le(ol  to  do  ro*  1- 
ua  your  opinion  ns  to  whether  or  not 
the  special  toad  01  strict  would  be 
liable  for  refund  of  this  money  to 
the  individuals  under  t ese  circuw- 
st  ncet."’ 


The  question  that  first  presents  Itself  ist  assuming 
an  orul  a, reagent  or  understanding  that  the  respective  donors 
would  be  given  their  money  back  in  the  event  It  wee  ever 
refunded  io  the  layette  special  Ko&d  district,  does  ti s statute 
of  frauds  apply" 

section  £967>,  k*  b.  . o*  19£9,  sets  out  what  <H  reements 
must  be  in  writing  and  provides  in  port  ae  follov.s: 

"No  action  shall  be  brought  * * * 
upon  tmy  agreement  thut  io  not  to  be 
performed  within  one  year  fro.-.,  the 
makin  thereof,  unless  the  agreement 
upon  which  the  action  shall  be  brou  ht, 
or  eo  e : ei-orandur,  or  note  thereof, 
shall  be  in  writing  and  signed  by  the 
party  to  be  chi«r»  ed  t rrewlth,  or 
coho  other  person  by  him  thereto  law- 
fully authorized*  ’ 

Our  court  in  the  cuse  of  o«e  v.  eat  837  d*  <4*  (•. o*) 
795,  1.  c*  799,  in  construing  the  above  section,  said: 

"Appellant  claims  the  original  oral 
coutrnct  who  within  the  statute  of 
frauds  and  therefore  ie  no  defense* 


U lUit  Id , 1955 
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There  are  many  reasons  why  this 
point  is  not  well  taken,  one  or  tro 
of  • hich  aay  be  mentioned,  :;vea  if 
this  were  construed  a c a contract  for 
rental  for  the  term  of  tho  plaintiff* • 
life,  it  would  not  be  within  the 
statute  of  frauds  because  it  might  be 
performed  within  t yoar,  The  rtotute 
of  frauds,  section  '169 , 8*  1919, 

applies  only  to  contracts  which  by 
their  ten&e  cannot  bo  perforated  within 
a year,  ynn  v.  rollowill,  98  J o,  App. 

483,  72  -i.  1,  140;  J.athew«  7.  Wallace, 

104  ^.o,  pp,  98,  78  a,  .,  ‘98;  ~»ugfctt * t 
Ad n’r.  r.  Cason's  .%dm'r«,  26  j o,  221; 

Ore  n v.  .halcy,  271  ;..o,  loc,  cit,  654, 

197  3.  355. 

Fro-  the  foots  presented  us  it  is  impossible  to 
determine  whether  the  contract  might  have  be-  n perfor^u  within 
a year.  The  or->l  agreement  or  understanding  was  made  in  1920 
or  1921,  and  the  Laws  of  -iisouri,  Litre  session,  1935,  page 
184,  shows  tlu  t no  provision  was  ads  for  refunds  until 
AUcUst  4,  1921,  If  it  cun  bo  shorn  that  it  was  *tda  In  1921, 
it  could  ho  re  been  performed  within  a year,  i rni  hence  would 
not  come  within  the  statute  of  froude,  and  this  is  true  cyan 
though  the  contract  light  not  have  been  aada  until  so;.ietl!« 

In  August,  1920, 

Assuming  then  for  the  basic  of  this  opinion  that  the 
oral  agreement  could  Kara  been  performed  within  a year,  and 
hence  that  the  statute  of  frauds  does  not  apply,  the  next  quee* 
tlon  thet  arisec  is  whether  the  Fayette  special  Road  district 
could  enter  into  such  an  agreement. 

Special  rood  districts,  by  virtue  of  the  etetutee 
of  this  state,  ere  "capable  of  euin^  end  being  sued"  end  of 
contracting  end  being  contracted  with"  re  ardleas  of  whether 

organized  under  'Articles  9 or  10  of  Chapter  42  as  they  relate 
to  special  road  districts,  ( sections  8025  end  8061,  R,  o.  i’o. 
1929, } In  the  ins  ant  case  we  see  no  reason  why  a contract 
of  the  nature  herein  set  out  could  not  be  .ede  under  the 
above  sections.  If  the  future  condition,  viz,,  the  refund  of 
the  moneye  contributed,  wee  forthcoming,  the  individual 
contributors  were  to  have  sane  returned  to  them.  If  no  refund 
was  made,  no  liability  attached  to  the  district  to  repay 
same. 
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•e  have  noted  that  special  road  districts  are 
capable  of  aulnt  ana  bain  cued,  ana  heaee  if  It  c^n  be  oe~ 
tub li shod  that  the  oral  a*- roc  .out  ^oee  not  coxae  within  the 
statute  of  frauds,  we  ere  of  the  opinion  that  the  layette 
Special  ko&d  district,  haviui  received  a refund  of  the  ufore- 
mentioned  funds,  iust  no  , under  the  terx.s  of  the  oLreex.ent, 
pay  a ^o  over  to  the  individual  donors,  und  on  refusal  to 
comply  atuicee  itself  subject  to  auit. 


Toure  very  truly, 


JGHh  ..  HCTFkAH,  Jr., 

naistant  attorney  Genera  1. 


ApHiOVJtD: 


..cTlMLTOK'i, 

attorney  General. 
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INSURANCE  DEPARTMENTS  Rate  filing  held  In  violation 

of  Article  VIII,  Chapter  37, 
Revised  Statutes  Missouri  1929. 


Auruat  24,  1935 


Insurance  Department 
State  of  Missouri 
State  Capitol  Gliding 
Jefferson  City, Missouri 


Attention:  George  *.  S.  Robertson 

Deputy  Superintendent 


Dear  Sir: 


Ibis  Department  la  in  receipt  of  your  request 
for  an  opinion,  as  to  the  following  state  of  facts: 

MV.e  have  a fire  insurance  company  which 
ha s been  issuing  a fire  Insurance  policy 
for  a term  of  3 or  5 years  at  the  usual 
reduction  In  rate  for  such  term.  This 
policy  contains  a provision  which  allows 
the  Insured  to  pay  the  premium  annually 
and  therefore  permits  the  termination  of 
the  contract  at  the  end  of  any  year. 

It  appears  to  us  that  under  this  term 
policy  the  Insured  Is,  In  effect, only 
insured  for  one  year  at  a time  but  pays 
a less  rate  per  year  than  an  Insured  who 
buys  a one  year  policy  of  Insurance. 

Such  a practice  also  seems  unfair  to 
the  policyholders  who  pay  the  full  term 
premium  at  the  time  the  term  policy  Is 
Issued. 

ihls  department  has  held  In  the  past 
that  such  an  arrangement  of  premium 
payment  results  In  unfair  discrimination 
among  policyholders,  and  also  constitutes 
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rebating  under  the  Missouri  Statutes. 

will  you  kindly  ?lve  us  your  opinion 
as  to  the  legality  of  tills  praetlee 
of  comrrutinr  termed  premiums  to  the 
annual  basis ." 


On  hay  15,  1985  this  department  rendered  an 
opinion  to  the  effect  that  a filing  of  this  nature  was 
not  In  violation  of  the  Missouri  Statutes,  and,  there- 
fore, should  be  accepted  by  the  Superintendent  of  Insurance. 
Since  the  rendition  of  that  opinion  however,  a case 
specifically  deciding  the  Question  has  been  decided  by 
the  Supreme  Court  of  Ohio  (Merchants'  Eire  Ins.  Co.  of 
Indiana  v.  uowen  196  K.  E.  774.),  and  we  therefore  hereby 
overrule  our  former  opinion  on  this  point. 

In  the  general  Insurance  company  case  heretofore 
referred  to,  the  court  saldt 

"The  Merchants'  Insurance  Company  has 
been  Issuing  a fire  Insurance  policy  for 
a term  of  five  years,  with  a provision 
therein  which  enabled  the  Insured  to  pay 
the  premium  yearly  and  terminate  the  pol- 
icy at  the  end  of  any  year.  Under  such  a 
five-year  policy  the  policyholder  was  In 
effect  only  Insured  for  one  year  at  a time, 
but  In  this  way  paid  a less  rate  per  year 
than  an  Insured  who  took  out  a one-year 
contract  of  Insurance.  At  the  same  time 
tlm  Insurance  company  Issued  policies  for 
a five-year  term  that  had  the  same  rate 
for  five  years  as  the  five-year  contract 
referred  to  above,  but  the  premium  for  the 
full  term  was  payable  In  advance  and  the 
contract  was  effective  for  the  full  term. 

The  General  Insurance  Company  of  America 
wk s issuing  similar  policies  but  some- 
what differently  worded. 

Some  time  prior  to  April  16,  1935, there 
were  'special  deviation  filings'  cover- 
ing such  long-term  contracts. 
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On  the  date  mentioned,  the  superintendent 
of  Insurance  made  an  order  and  finding 
that  such  fllln  s ’result  In  a different 
annual  rate  for  the  same  risk  or  similar 
risks  In  the  same  class,'  and  that  such  de- 
viation fllln  s were  contrary  to  the  ixireau 
of  hating  Law  of  Ohio  (section  9592-1  et  seq.. 
General  Code),  and  especially  In  violation 
of  section  9592-9,  General  Code, which  pro- 
vides that  any  deviation  'shall  be  uniform 
In  1 1 8 application  to  all  of  the  risks  In 
the  class  for  which  the  variation  Is 
made;'  and  all  such  filings  were  declared 
null  and  void. 

Notice  of  tills  order  was  given  to  each  fire 
insurance  company,  tut  policies  then  written 
were  allowed  to  remain  in  force  until  the 
next  anniversary  date  of  their  Inception. 

ihe  court  holds  that  the  deviation  Is  not 
uniform,  as  required  by  section  9592-9, 

General  Code,  and  the  fixing  or  charging 
or  such  rates  constitutes  a discrimination, 
within  the  meaning  of  section  9592-8,  Gen- 
eral Code.  The  order  of  the  superintendent 
of  Insurance  was  therefore  strictly  according 
to  law." 


COMCLUSIOS 


The  provisions  of  the  Ohio  Statutes , with  respect 
to  discrimination  between  fire  Insurance  rates, are  sub- 
stantially similar  to  the  Missouri  Laws  on  this  question. 

It  Is,  therefore,  the  opinion  of  this  department 
that  the  rate  filing  as  described  In  your  letter  to  this 
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department*  results  in  an  unfair  discrimination  among 
policyholders  end  Is  In  violation  of  Article  VIII* 
Chapter  37  Revised  Statutes  Missouri  1929* 


Respectfully  submitted* 


JOHN  ft.  HOi-lMAI,Jr. 

Assistant  Attorney  General 


APPROVED: 


koV  -icKOTftitr"  ' 

Attorney  General 


JWHtLC 


SALES  TAX: 


Sales  made  by  post  exchanges  to  members 
of  the  camp  are  not  subject  to  the  tax. 
The  original  purchase  made  by  the  post 
exchange  from  the  merchant  or  wholesaler 
is  subject  to  the  tax 
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Captain  G.  Robinson 

JAG  Reserve, Special  Inspector 

tort  Leavenworth,  Kansas 


Dear  Sir: 


This  Department  Is  In  receipt  of  your  letter 
of  September  24,  ahereln  you  request  an  opinion  as  to 
the  followings 

%uery  li  Are  soles  conducted  by 

a post  exchange  operated 
In  CC  Camps  in  the  State 
of  Alssourl  subject  to 
the  Missouri  sales  taxT 

.uery  2i  If  subject  to  such  a sales 
tax.  Is  the  tax  payable  by 
the  enrollee , who  Is  the 
ultimate  consumor,  or  Is  It 
payable  by  the  oost  exchange 
In  Its  transactions  of  pur- 
chase with  various  jobbers 
and  wholesalers?  " 

I 

We  are  impress od  with  the  argument  end  logic 
as  presented  In  your  letter,  namely;  that  camp  exchanges 
are  Instrumentalities  of  the  i ederal  Government  and  not 
subject  to  state  taxation.  however.  It  appears  that 
by  custom  and  by  the  fact  that  such  exchan  es  have 
existed  and  played  sueh  an  Important  part  In  various  ways 
In  tho  camps,  that  the  Government  recognizes  their  exist- 
ence and , perhaps , In  many  ways, treats  them  as  Instrumentali- 
ties of  the  i ederal  Government,  but  the  question  of  such 
camps  being  Instrumentalities  oi  the  Federal  Government 
has  been  decided  by  three  members  of  the  Court  sitting 
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as  the  Circuit  Court  of  Appeals  of  the  Fifth  Circuit  of 
the  ini  tod  States  Court*  In  the  following  language:  (67 
Fed. (2nd)  591) 


"It  Is  to  be  concedod  that  an  excise  tax 
on  tho  t alos  of  gasoline  Is  lnoporatlve 
as  to  sales  made  to  the  United  states* 
either  directly,  or  Indirectly  through 
one  of  Its  departments,  for  government 
use.  Panhandle  Oil  Co.  v.  State  of 
Mississippi,  277  U.  2 . 21b,  4b  5.  Ct.  451, 

72  L.  Kd.  657,  56  A.  L.  H.  5b3.  There  a 
sale  of  gasoline  was  made  direct  to  the 
United  States  for  the  use  of  the  coast 
guard  and  a eovernment  hospital.  No  doubt 
the  ruling  would  have  been  the  same  If  the 
sales  had  been  made  directly  to  these  Instru- 
mentalities oi  the  government,  for  then  also 
the  United  States  would  have  been  the  real 
purchaser,  but  the  tax  here  Is  not  on  the 
sale  but  is  on  the  withdrawal  of  the  gaso- 
line. Furthermore,  a post  exchange  Is, 
of  course,  not  the  government;  nor  Is  It 
a department  or  Instrumentality  thereof. 

On  the  contrary,  a post  exchange  Is  a 
voluntary,  unincorporated,  co-operative 
association  of  army  organizations  in 
which  all  share  as  partners  In  the  profits 
and  losses.  The  government  has  no  share 
in  the  profits,  and  la  not  bound  by  the 
losses.  e are  therefore  of  opinion  that 
sales  made  by  appellant  to  the  post  ex- 
changes at  Camp  deClellan  and  Maxwell 
Field  are  not  exempt  from  the  state  excise 
taxes.  People  v.  Standard  oil  Co.  (Cal. 

:up.)  22  P.  (2d)  2.  " 


Therefore,  regardless  of  any  argument  to  the 
contrary,  we  are  of  the  opinion  that  post  exchanges  main- 
tained In  CCC  Camps  are  not  instrumentalities  of  the 
Federal  Government,  and,  hence,  are  not  exempt  from  the 
tax  undertaken  to  be  imposed  by  the  State  of  Missouri  on 
seles  at  retail  for  that  reason. 

II 

having  determined  that  post  exchanges  are  not 
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instrumentalities  of  the  Government  and  cannot  be  exempt 
from  the  tax  on  that  ground , we  shall  next  consider  the 
question  from  other  angles.  ihe  Ulssourl  bnles  ipx  Act, 
i^aws  of  Missouri  1935,  page  413,  sub-section  (c),  defines 
,bus'tnea s'  as  follows: 

” * oielneas*  Includes  any  activity 
engaged  in  by  any  person,  or  caused 
to  be  engaged  In  by  him,  with  the 
object  of  gain,  benefit  or  advantage, 
either  direct  or  indirect  and  the 
classification  of  which  business  is 
of  such  character  as  to  be  subject 
to  the  terms  of  this  Act.  Ihe  Isolated 
or  occasional  sale  of  tangible  personal 
property,  service,  substance,  or  thing, 
by  a person  not  engaged  in  such  business 
does  not  constitute  engaging  in  busi- 
ness, within  the  n aning  of  this  act.” 


Sub-section  (e)  relating  to  sales  at  retail,  is 
defined  ad  follows* 

" ’.Sale  at  retail*  means  any  transfer 
made  by  any  person  engaged  in  business 
as  defined  herein  of  the  ownership  of, 
or  title  to,  tangible  personal  property 
to  the  purchaser,  for  use  or  consumption 
and  not  for  resale  In  any  form  as  tangible 
personal  pronerty,  for  a valuable  con- 
sideration. ./here  necessary  to  conform 
to  the  context  of  this  Act  and  the  tax 
Imposed  thereby,  it  shall  be  construed  to 
embrace: 

(1)  bales  of  admission  tickets,  cash 
admissions,  charges  and  fees  to  places 
of  amusement,  entertainment  and  rec- 
reation, ga^es  and  athletic  events. 

(2)  ales  of  electricity,  electrical 
current,  water  and  gas  (natural  or 
artificial),  to  domestic,  commercial 
or  industrial  consumers. 

(3)  bales  of  service  to  telephone  sub- 
scribers and  to  others  through  equipment 
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of  telephone  subscribers  for  the 
transrlsslon  of  messages  and  con- 
versations, both  local  or  lon^ 
distance,  and  the  sale,  rental  or 
leasing  of  all  equloment  or  services 
pertaining  or  Incidental  thereto, 

(4)  hales  of  service  for  transmission 
of  messages  b r telegraph  comjanlss* 

(5)  biles  or  charges  for  commercial 
laundry , cleaning,  pressing  and  dye- 
ing service* 

(6)  bales  of  tickets,  fares  and  services 
by  every  person  operating  a railroad,  any 
Bleeplnr  car,  dining  car^  exoresa  car, and 
such  buses  and  trucks  as  are  licensed  by 
the  Public  Service  Commies’ on  of  Missouri, 
engaged  in  the  transportation  of  persons 
or  freight  for  hire. 

(7)  hales  of  or  charges  for  advertising 
of  whatever  kind  or  character  to  be  Dub- 
l'shed  In  newspapers  or  magazines  or  to 
be  displayed  cn  billboards  or  other  kind 
of  indoor  or  outdoor  advertising  devices 
or  to  be  broadcast  over  radio  stations, 
or  to  be  displayed  by  any  stereoptlcon  or 
motion  picture* 

(8)  bales  or  charges  for  ail  rooms,  meals 
and  drinks  furnished  at  any  hotel,  tavonn, 
inn,  restaurant,  eating  house,  drug  store, 
dining  car,  tourist  camp,  tourist  cabin, 
or  other  place  In  which  rooms,  meals  or 
drinks  are  regularly  served  to  the  public," 


ihe  tax  contemplated  In  the  Act,  without  de- 
ciding the  character  or  type  of  tax  it  really  Is,  Is 
to  be  paid  by  a person  receiving  or  purchasing  the 
tangible  personal  property  for  use  or  consumption. 

In  the  case  of  post  exchanges  In  the  CCC  camps  the 
question  arises  who  Is  the  user  or  consumer*  You 
state  in  your  letter  that  no  one  but  an  enrollee  or 
official  of  the  camp  is  allowed  to  do  business  at 
the  exchange,  and  there  Is  no  business  done  with  civilians 
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Your  letter  again  states  that  the  post  exchange  Is  con- 
ducted and  governed  by  a council  consisting  of  comoany 
officers  Bryl  two  of  the  enrollees*  <>o  assume  that  the 
two  enrollees  are  members  of  the  CCC  Ca-o;  that  limited 
profits  can  only  be  made  and  that  such  profits  are  to 
be  paid  Into  a company  fund  lor  the  purpose  of  Improving 
the  morale  and  contributing  to  the  happiness  and  well- 
being  of  the  men. 

o think  by  the  definition  of  the  word  'business* 
defined  In  the  Act, the  (•eglnlature  contemplated  the  tax  to 
be  collected  by  persons  enraged  In  a gonoral  retail  busi- 
ness or  retail  sales  w'thout  restriction  os  to  who  are  the 
purchasers.  It  also  appears  that  no  individual  rooelves 
any  prof it, gain,  benefit  or  advantage  personally  from  the 
post  exchanges}  that  the  profits  belong  solely  to  the 
co* p>  that  every  member  of  a camp.  Including  the  of Hears, 
technically  has  an  interest  In  the  profits,  not  accruing  to 
him  personally  but  to  the  camp  as  a whole | that  the  camp 
is  ti*e  purchaser  of  merchandise  for  the  purpose  ol‘  retailing 
it  to  thomaelvea,  the  individual  m*  mbers*  therefore,  the 
post  exchange  being  the  user  and  consumer  t e tax  would  be 
on  the  transaction  when  the  poet  exchange  acquiree  or  pur- 
chases the  tangible  pars  nal  propert  from  the  merchant 
or  person  selling  such  tangible  personal  property* 


rosoectfully  submitted. 


IV  . . RQL8I 

Assistant  Attorney  General 


APP.  OV  t 


i , ;r. 

(/ctlng)  Attorney  General 
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3PJSCXAX  nO/iJ  DISTRICTS:  Oral  agreements  with  municipal 

corporations  and  executed  on  both 
sides  cannot  be  repudiated. 
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October  10,  1935. 


Honorable  Daniel  C.  Rogers, 
Attorney  at  Law, 
layette,  Missouri. 


Dear  Sir: 


acknowledge  your  recent  letter  wherein  you 
state  as  follows: 

"Receipt  is  acknowledged  of  letter  dated 
August  13th,  containing  an  opinion  written 
by  assistant  Attorney  General  John  xl. 

Hoffman,  Jr.  This  opinion  pertains  to 
the  question  of  whether  or  not  the  Fayette 
Special  Road  district  mey  make  several 
refunds  to  individuals  who  contributed 
various  amounts  of  money  in  1920  or  1921 
for  the  building  of  a mile  of  Chat  road 
running  North  of  Fayette  one  mile. 

"I  agree  with  the  opinion  in  respect  to 
what  it  presents  with  reference  to  the 
Statutes  of  Fraud,  Section  2967,  R.  S. 
klssouri  1929.  However,  after  studying 
the  matter,  it  would  seem  that  it  is  neces- 
sary to  take  Section  2962  into  consideration. 
This  Section  provides  that: 

"♦No  county,  city,  town,  or  other 

municipal  corporation  shall  make  any  con- 
tract, unless  the  same  shall  be  within 
the  scope  of  its  powers  or  be  expressly 

authorized  by  law and  such  contract 

including  the  consideration,  shall  be  in 
writing  and  dated  when  made,  and  shall  be 
subscribed  by  the  parties  thereto  " 

"Is  not  the  layette  Road  District  a municipal 
corporation?  If  so,  it  would  seem  that  even 
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If  an  oral  promise  was  ;uSde  by  the 
special  Road  district  et  the  time  to  repay 
the  individuals  who  made  the  donations.  It 
would  not  be  legal  so  to  do. 

n.ie  would  much  rather  pay  these  refunds 
than  not  to  pay  them.  But  if  the  statutes 
concerning  oral  promises  applies  in  this 
case,  as  it  so  clearly  seems  to  me  to  apply, 
it  would  seem  that  a district  cannot  make 
refund  to  these  individuals.  If  you  will 
supplement  your  opinion  in  a manner  whloh 
reasonably  shows  that  1 as*  mistaken  with 
reference  to  the  application  of  Section  2962 
concerning  an  oral  promise,  I shall  be  only 
too  glad  to  recommend  to  the  Fayette  Special 
Road  uistrict  that  these  individual  refunds 
should  be  :nade,  provided  that  there  was 
not  more  than  one  ysar  elapsed  between  the 
time  the  oral  promise  as  made  and  the 
effective  date  of  the  Refund." 

Supplementing  our  opinion  of  August  13  holding  ’’that 
the  Fayette  Special  Road  Jistrict,  having  received  a refund  of 
the  aforementioned  funds,  must  now,  under  the  terms  of  the 
agreement,  pay  sane  ovor  to  the  Individual  donors,  and  on  re- 
fusal to  comply  makes  itself  subject  to  suit",  we  respectfully 
call  your  attention  to  the  very  recent  case  of  the  State  of 
wlseouri,  at  the  Relation  of  the  County  of  ot.  Louis,  Llssouri 
vs.  state  highway  Commission  (not  yet  reported},  wherein  the 
court  had  the  following  to  say  with  reference  to  oral  agree- 
ments : 

"Two  questions  have  been  suggested,  (1}  a 
verbal  agreement  that  the  county  would 
secure  and  pay  for  the  right-of-way  if  the 
state  would  take  the  roud  over  Is  not  bind- 
ing on  either  party,  and  (.*')  * * *. 

"Answering  the  first  question,  the  agreement, 
if  verbal,  wu6  not  binding  on  either  party 
anu  was  therefore  non-enforcible  so  long  as 
it  remained  executory.  But  as  both  parties 
acted  thereunder  and  completely  performed 
the  a^xeement,  neither  cun  now  repudiate  it." 

In  the  case  at  bar  the  verbal  at  reorient  between  the 
individuals  who  contributed  various  amounts  of  money  to  the 
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buildiae  of  the  road  and  the  * ayettc  Special  Road  district 
was  non-enforcible  fo  Ion.  as  It  remained  executory,  but  under 
the  reasoning  of  the  for  goine  case,  we  are  of  the  opinion 
that  since  "both  parties  acted  thereunder  and  completely  per- 
formed the  agreement,  neither  can  now  repudiate  it",  and  the 
layette  Speclel  Road  District  should  now  pay  over  to  the 
individuals  the  various  amounts  due  them  under  the  agreement. 


Yours  very  truly, 


ROY  liCKlTTRICK, 
Attorney  General. 


k.i  :HR 


TAXATION;  Rig ht  of  Redemption  from  tax  sale 


October  lo,  1935. 


honorable  J.  A.  no bo ins 
Collector  Mew  Madrid  County 
Nee  Maaria,  Missouri 


Dear  ht.  Roboins: 

Acknowledgment  ie  uade  of  your  request  for  an 
opinion  of  this  office  reading  as  follows* 

*1  have  advertised  for  sale  on  Nonday  Nov. 

1,  1935,  under  ben  Me  5111  #94  of  the  1933 
Session  Acts  of  uo.  a number  of  tmecte 
of  land  vltn  5 years  delinquent  tax.  Soae 
of  tnese  tracts  have  also  Drainage  taxes, 
nevee  taxes  and  mortgages  under  deed-of- 
trust  for  the  sane  period. 

1 »ell  understand  that  the  purchaser  at 
j»y  sale  will  get  a "tax  certificate-  and 
that  the  owner  has  the  right,  or  equity 
of  redemption  for  two  years,  but  the 
situation  is  not  cle^r  to  toe  about  the 
following: 

till  this  sale  for  the  Co.  4 state  tax 
xnocfc  out  these  improve. ^ent  taxes  and  the 
mortgage?  If  no t — 

In  case  the  same  land  is  sold  for  dralnag a 
or  levee  tax  that  is  now  aue  at  some 
future  date  now  will  that  affect  the 
holder  cf  the  tax  certificate  or  the  one 
who  has  tne  superior  equity  of  redemption? 

*no  has  tne  superior  rights  of  the  equity 
of  redemption,  the  senior  improvement 
district,  tne  mortgagee  or  the  record 
owner  of  the  land?" 
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1. 


Sometime  ago  this  office  renaerea  an  opinion  to  the 
Honorable  R.  F.  nayues,  Tax  Attorney,  Me*  *adria  County, 

In  *hlcn  it  is  held: 

"It  1 8 therefore  the  opinion  of  this 
office  th-  t a sale  fox  state  and  county 
taxes  under  the  Jones  aunger  Act  does 
not  in  Itself  cut  out  the  lien  of  drain- 
age districts  for  urainage  taxes.* 

This  opinion  is  dated  January  b,  1955,  ana  1 enclose  a 
copy  thereof  for  your  information  in  respect  to  that  holdlug. 
This  opinion  effectively  ensues  your  question  "Will  this 
sale  for  the  county  ana  state  tax  mock  out  these  improvement 
taxes v * 

11. 

The  statutes  applicable  to  drainage  districts  provide 
for  the  levying  of  drainage  taxes.  Section  10c 6b  ft.  S. 
Missouri  1»29,  in  regard  to  oounty  court  drainage  districts 
is  an  example  and  provides  in  part: 

"All  drainage  taxes  provided  for  in 
this  article,  including  maintenance 
taxes,  togetner  with  all  penalties  lnr 
uefault  in  payment  of  the  same,  all 
cos t6  in  collecting  thu  same*  • • • • 
snail  from  nate  of  the  levying  of  the 
same  by  tne  county  court*  * * until 
paid,  constitute  a lien,  to  enlch  only 
the  lien  of  tne  state  for  state,  county, 
scnool  and  road  taxes  shall  be  paramount, 
upon  all  of  the  lands  asessed*  * • •.* 

So  it  appears  that  by  the  very  provisions  authorizing 
the  levying  of  the  tax  it  is  provlaeo  that  the  lien  for 
state  and  oounty  taxeb  snail  be  superior.  That  being  the 
caee,  a sale  of  l&na  for  drainage  or  levee  taxes  cannot 
eftect  this  superior  lieu  of  the  state  ana  county  but  the 
purchaser  at  that  sale  takes  tne  property  subject  to  the 
lien  for  state  and  county  taxes  but  with  right  to  redeem 
the  property  from  such  sale  as  provided  for  in  Section 
9956a,  page  457,  havs  of  Missouri  1955. 
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III. 


Tou  lbst  question  ie  **ho  h&s  the  superior  rights 
of  tus  equity  of  redemption,  tne  ssulor  improve „snt 
ai strict,  the  mortgagee  or  tne  record  o*ner  of  the  land  " 

It  is  not  exactly  clear  as  to  wnat  is  meant  by  the  term 
"superior  rights  ‘ in  tals  question,  but  suffice  to  6ay 
it  appears  tnt  Uuder  the  lae  anyone  of  tne  three  parties 
nai.ea  souxa  nave  tne  ^xlvile^e  of  redeeming  tbe  property 
iron,  tbe  sale  for  state  and  oouuty  taxes.  Tnls  conclusion 
is  apparent  Decause  of  auction  feaob a,  page  4o7 , Lavs  of 
Missouri  1833,  vnicn  provides  in  part: 

•li.e  ovner  or  occupant  of  any  laud  or 
lot  sold  for  taxes,  or,  any  other  persons 
navlru  an  lat-.ree  t therein.  may  redeem 
the  saii.e  at  any  tlu>e  during  tne  tec  years 
next  ensuing,  in  the  folios ina  manner: 
ny  paying  to  the  county  collector,  for 
tne  use  of  the  puronaeer,  bis  heirs  or 
assigns,  tne  full  sum  of  tne  purchase 
money  uao*d  in  his  certificate  of  pur- 
chase and  all  the  coats  of  the  sale 
together  vita  Interest  at  the  rats 
specified  in  eucn  certificate,  not  to 
exceed  te„  per  centum  annually,  with  all 
subsequent  taxes  which  have  been  paid 
thereon  by  the  purchaser,  his  heirs  or 
assigns,  *lth  interest  at  the  rt te  of 
eight  per  centum  per  annum  on  such  taxes 
subse  uently  paid,  and  in  addition 
thereto  the  person  redeeming  any  land 
shall  pay  the  co*ts  incident  to  entry 
of  recital  of  eucn  redeiptlon.*  • • •* 

These  conclusions  are  supported  by  opinions  of  our 
Supreme  Court  in  the  cases  of  Little  River  Drainage  District 
vs.  Sheppard,  7 S.  ff.  (2d;  1013,  ana  Dyer  et  al.  vs.  Harper 
et  al,  77  a.  *.  (2d)  106.  In  the  former  case  the  Court 
stated: 
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"ths  state' 8 lieu  for  taxes  Is  superior  to 
a prior  mortgage  lieu,  ana  a sale  under 
suon  t&x  lien  conveys  title  to  the  purchaser 
but  does  not  affect  the  aor tgagee'  s right 
to  redeem.*  • • • • 

lad  in  the  latter  case  the  Court  stated: 

"At  a ®*le  under  a judgment  for  drainage 
taxes,  the  purchaser  would  acquire  the 
right  to  redeem  in  an  action  against  the 
holder  of  the  tax  title,  by  making  a proper 
tender  of  the  amount  due  the  holder  of  the 
tax  title." 

Without  question,  in  tne  event  tr.e  improvement  district 
or  the  mortgagee  exercised  their  right  of  redemption,  the  record 
owner  of  the  land  could  within  tne  statutory  time  redeem  from  the 
improvement  district  or  the  mortgagee. 


APPROVED: 


ly  submitted 


Assistant  Attorney  General 


JOh*  . huFFMAJi,  Jr. 
(Acting  Atioruey-oener&l 


HU*  l Hit 

Enclosure 


CIRCUIT  CLERK— DRAINAGE  DISTRICT:  Fees  allowable  to 
Circuit  Clerk  In  drainage  cases  under  special  Act  of 
the  Legislature. 


October  29,  1956* 


Hon*  J.  Monroe  Robins 
Prosecuting  Attorney 
Bollinger  County 
iSfiarble  Hill,  Missouri 

Dear  Sir: 


e acknowledge  your  request  for  an  opinion  dated 
Septenfcer  25,  1935,  which  reads  as  follows: 

"Upon  the  request  of  Loren  A.  Shell 
Circuit  Clerk  of  Bollinger  County, 

Missouri,  I will  ask  you  a question 
as  follows: 

"V/hat  are  the  Circuit  Cle  rks  fees 
(per  100  words  and  figures)  for  the 
copies  of  petitions  In  Drainage  Dis- 
tricts, where  the  Drainage  Districts 
furnishes  the  Circuit  Clerk  with  the 
conies?" 

Article  IV,  Chapter  64,  R*  S.  Mo*  1929  is  a soeclal 
Act  of  the  Legislature  pertaining  to  fees  for  services 
rendered  in  organising  drainage  and  levy  districts  in 
Missouri*  Section  10878  of  said  Act  and  Chanter  provides: 

"That  it  Is  understood  that  the 
ordinary  fee  statute  does  not  anply 
to  services  rendered  by  any  county 
or  township  officer  or  witness  in 
the  organisation.  Incorporation  or 
administration  of  any  drainage  or 
levee  districts  heretofore  organized, 
in  process  of  organisation  at  the 
time  of  passage  of  this  article,  or 
that  hereafter  may  be  organized  under 
any  general  or  special  law  of  Missouri 
permitting  the  organisation  of  drain- 
age or  levee  districts,  but  that  such 
officer  or  witness,  except  as  is 
otherwise  provided  for  in  the  ..ubse- 
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quent sections  of  this  article, 
shall  receive  only  a reasonable 
comnensation  to  be  fixed  by  the 
courts  for  services  actually  rend- 
ered, that  petitioners  for  formation 
or  incorporation  of  drainage  and 
levee  districts  and  the  officers  of 
such  districts  after  the  same  have 
been  organized  may  prepare,  vrlte  or 
print  all  copies  of  petitions,  writs, 
orders  and  decrees  of  courts  and 
other  papers  pertaining  to  such 
districts  and  furnish  the  same  to  the 
county  and  circuit  clerks  or  other 
officers  for  their  use,  and  in  such 
event  such  officer  shall  be  entitled 
to  only  a reasonable  comnensation 
for  services  actually  rendered  the 
districts  in  issuing  such  writs  and 
copies  flf  decrees,  orders  or  other 
papers* 

Section  10879  R*  S.  Mo*  1929,  nrovidesi 

"The  county  and  circuit  clerks, 
except  as  limited  in  section  10878 
and  otherwise  specified  in  statutes 
governing  the  organization  and  ad- 
ministration of  drainage  and  levee 
districts,  shall  receive  (in  addi- 
tion to  the  fees  and  deputy  hire 
allowed  tinder  the  provisions  of 
section  11811,  R*  S.  1929),  for 
filing  each  paper  relating  to  a 
drainage  or  levee  district,  five 
cents;  for  issuing  each  subpoena, 
summons  or  notice,  and  for  approving, 
and  filing  each  bond,  twenty-five 
cents;  for  recording  or  copying  each 
one  hundred  words  and  numbers,  eight 
cents,  any  number  consisting  of  more 
than  three  figures  to  be  considered 
as  two  numbers*  The  fees  of  the 
sheriffs  and  witnesses  shall  be  the 
same  as  allowed  in  section  10878  of 
this  article*” 
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CONCLUSION* 


Public  officers  in  the  performance  of  their  of- 
ficial duty  are  allowed  only  those  fees  as  the  Legis- 
lature specifically  provided*  This  is  elemental  law* 

Since  the  Legislature  has  limited,  but  otherwise 
specifically  enumerated  the  allowable  fees  to  a Circuit 
Clerk  in  officiating  in  the  incorporation  or  administra- 
tion of  drainage  or  levee  districts  in  Missouri,  we  must 
look  to  the  law  quoted,  supra,  for  an  answer  to  your 
question* 

We  are  of  the  opinion  that  petitioners  or  officers 
of  drainage  and  levee  districts  may  prepare  copies  of 
their  petitions,  writs,  orders  and  decrees  of  courts, 
and  conies  of  any  other  papers  pertaining  to  drainage 
or  levee  districts,  and  may  furnish  said  conies  to  the 
Circuit  Clerk,  in  which  case  the  Circuit  Clerk  isnot 
entitled  to  a fee  for  making  said  copies*  In  the  hand- 
ling of  said  copies  of  petitions,  writs,  orders  and  de- 
crees of  court,  and  copies  of  other  paners  pertaining 
to  drainage  or  levee  districts,  which  are  furnished  the 
Circuit  Clerk  by  petitioners  or  officers  of  a drainage 
or  levee  district,  the  Circuit  Clerk  can  charge  a fee 
only  for  services  which  his  office  actually  rendered,  and 
where  copies  are  prepared  and  furnished  the  official 
service  of  copying  cannot  be  said  to  be  a service  which 
the  Circuit  Clerk  actually  renders*  The  Legislature  so 
intended  in  plain  language.  Where  copies  are  not  fur- 
nished, then  the  Clerk,  when  required  to  make  conies, 
is  entitle'  to  charge  on  a basis  of  eight  cents  for  each 
one  hundred  words*  For  recording  he  is  entitled  to 
eight  cents  for  each  one  hundred  words*  For  filing  each 
paper  he  is  entitled  to  five  cents.  For  Issuing  subpoenas, 
summons  or  notices,  and  for  aporoving  each  bond,  he  is 
entitled  to  twenty-five  cents*  For  issuing  writs  other 
than  subpoenas,  summons  or  notices,  he  is  entitled  only 
to  a Reasonable  compensation  in  an  amount  fixed  by  the 
Court* 

Respectfully  submitted 


A?  PR  OVID*  WM.  QrtR  SAW1LRS 

Assistant  Attorney  General* 


JOHN  W.  HOFFMAh,  Jr* 
(Acting)  Attorney  General* 


WOS:H 
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don.  V.  C.  ft ose,  Jl*., 
Prosecuting  Attorney 
Putnam  County 
Unionville,  Mlaaourl 


i«ar  -It.  hose: 


This  la  to  acknowledge  receipt  of  your  letter  of 
recent  date  In  which  you  requeat  an  ooinion  of  this 
office;  which  letter  la  as  follows: 

"As  the  prosecuting  attorney  elect  of 
Putnam  county  I have  oeen  asked 
about  the  legality  of  holding  dances 
on  Sunday  night,  which  would  not  be 
affected  by  municipal  ordinances. 
ttj  Judgment  la  that  this  la  not  a 
violation  of  the  law.  May  1 have 
you r opinion v " 


v.e  do  not  find  any  criminal  statute  against  the  bold- 
ine of  dances  on  Sunday  night.  Of  course,  cities  and  towns 
could  enact  ordinances  whereby  reasonable  regulations  could 
be  placed  on  nubile  dances,  but  no  statute  prohibits  holding 
aancea  on  ounday. 


Very  truly  yours. 


COVELL  F.  HEWITT 
assistant  Attorney- /oneral . 


AP.'HOV  D; 


McK.Tffti.Ck 

Attorney-'Jeneral. 
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CONVICTS: 


Status  of  a person  with  1 ecal  residence  In 
Missouri  who  has  been  convicted  anasentenced 

in  a United  States  District  Court  for  a felony. 


January  23,  1935. 


Honorable  Alfred  L.  Hottman 
Chief  Assistant 

Board  of  Election  Commiss loners 
St.  Louis,  Missouri 

Dear  Sir: 


This  department  Is  In  receipt  of  your  letter 
of  recent  date  wherein  you  state  In  part  as  follows: 

"Will  you  please  advise  me  what  is 
the  status  with  respect  to  civil 
rights  of  a person  with  legal  resi- 
dence In  Missouri,  who  has  been  con- 
victed and  sentenced  in  the  United 
States  District  Court  for  committing 
a felony. 

"I  am  aware  of  the  disqualifications 
In  the  case  of  a person  who  is  sen- 
tenced in  the  state  courts  as  a state 
felon,  tut  would  like  definite  in- 
formation in  the  case  of  a Federal 
felon. " 

Section  12968  provides: 

"A  sentence  of  Imprisonment  in  the 
penitentiary  for  a term  less  than 
life  suspends  all  civil  rights  of 
the  person*  so  sentenced  during  the 
term  thereof,  and  forfeits  all  public 
offices  and  trust,  authority  and 
oower;  and  the  person  sentenced  to 
such  imprisonment  for  life  shall 
thereafter  be  deemed  civilly  dead." 

In  the  case  of  Prestury  v.  Hull.  34  Mo.  29, 
the  defendant  was  convicted  in  the  United  States  Dis- 
trict Court  for  the  District  of  Missouri  of  a felony 
and  sentenced  to  the  penitentiary.  While  serving  his 
sentence  his  business  partner,  the  respondent,  agreed 
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with  him  to  dissolve  the  partnership,  and  the  defend- 
ant alined  a bond  protecting  the  respondent  against 
any  claims  that  might  arise  against  their  bus  lness* 
Upon  a au  it  on  the  bond  against  Hull  who  acted  as  se- 
curity, Hull  sot  up  the  defense  thdt  the  bond  was  void 
In  that  the  law  Imparted  notice  to  the  respondent  that 
Bolff,  the  defendant,  was  lncapaol' atod  to  make  a con- 
tract concerning  the  closing  up  of  the  partnership* 

■‘•he  Court  in  its  opinion  said} 

"The  transcript  of  the  record  of  the 
conviction  of  Wolff  of  a crlma,  and 
judgment  thereon,  by  tho  Circuit  Court 
of  the  United  States  for  the  Missouri 
district  were  properly  rejoctod* 

"The  statute  of  Missouri,  which  en- 
acts that  a sentonco  of  imprisonment 
in  the  penitentiary  for  a term  of 
less  than  life,  suspends  all  civil 
rights  of  the  person  so  sent^ced 
during  tho  term  thereof,  applies 
only  to  sontonoea  in  the  Stete  courts." 

In  the  case  of  Ward  v*  ..iorton.  294  Mo*  408, 
1*  c*  417,  the  Court  In  its  opinion  said: 

"Plaintiff  contends  that  the  court 
erred  in  finding  for  defendant,  for 
the  reason  that  the  judgment  rendered 
in  the  tax  suit  of  Pierce,  Collector, 
against  plaintiff  and  others,  and  the 
deod  from  plaintiff  and  others  to 
Lorothy  MoL&rty,  are  both  void,  be- 
cause plaintiff  was  under  sent or  ce 
to  the  penitentiary  at  the  time  said 
Judgment  was  render'd  und  said  deed 
was  made. 

"In  support  of  tho  contention  urged, 
plaintiff  cites  Section  2291,  He- 
vlnod  Statutes  1)19,  which  provides 
that  *e  sentence  of  imorlsonmnnt  in 
the  penitentiary  for  a torn  less  than 
life  susponds  all  civil  rights  of  the 
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persons  so  sentenced  during  the 
term  thereof, ' etc*  Plaintiff  also 
cites  Williant>v*  Shackleford,  97  Mo* 

322,  which  holds  that  a mortgage 
executed  bfr  a convict  while  in  the 
penitentiary  is  void;  McLaughlin  v* 
McLaughlin,  228  Mo*  635,  which  rules 
that  in  a divorce  suit  by  a wife 
against  her  husband  who  is  confined 
in  the  penitentiary,  no  valid  decree 
can  be  entered  investing  the  wife 
with  title  to  the  husband's  real  es- 
tate unless  the  husband  is  represented 
in  court  by  a trustee;  and  Murphy  v. 

Barron,  275  Mo.  282,  which  holds  that 
a Judgment  for  taxes  obtal  ned  against 
an  owner  of  land  incarcerated  in  the 
penitentiary  is  void  and  a sale  under 
execution  does  not  affect  the  legal 
title* 

!ln  all  of  the  cases  cited  by  plain- 
tiff the  person  whose  property  was 
affected  was  actually  confined  in  the 
penitentiary  at  the  time  the  Judg- 
ment was  rendered  or  the  conveyance 
was  executed.  The  underlying  reason 
upon  which  each  of  the  ad Judical  ions 
was  predicated  was  that,  while  in 
custody,  a convict  is  prevented  from 
attending  to  his  affairs  and  the 
statute  has  therefore  provided  a 
method  by  which  his  property  may  be 
protected  and  preserved.  This  method 
finds  expression  in  Section  2297,  Re- 
vised Statutes  1919,  which  provides 
for  the  appointment  of  a trustee  to 
care  for  the  estate  of  the  convict 
while  incarcerated.  Subsequent  sec- 
tions define  the  powers  and  duties 
of  the  trustee." 

From  the  foregoing  we  are  of  the  opinion  that 
such  civil  rights,  as  executing  a mortgage  and  making  a 
contract  are  not  suspended  in  Missouri  by  reason  of  the 
fact  that  a man  has  been  convicted  and  sentenced  in  the 
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United  States  District  Court  for  committing  a felony, 
but  they  are  only  suspended  if  he  be  convicted,  sent- 
enced and  confined  in  the  penitentiary  by  the  State 
courts* 

Article  VIII,  Section  2,  page  122,  of  the 
Missouri  Constitution  provides  in  part  as  follows* 

"*  ■»  * -*no  person  while  kept  in  any 
poor-house  at  nubile  expense  or 
while  confined  in  any  public  orison 
shall  be  entitled  to  vote,  and  per- 
sons convicted  of  felony,  or  crime 
connected  with  the  exercise  of  the 
right  of  suffrage  may  be  excluded 
by  law  from  the  right  of  voting." 

Section  10178.  R.  S.  Mo*  1929,  orovides  the 
qualification  of  voters  and  reads  in  part  as  follows: 

"*  * * *no  person#  * * ewhile  con- 
fined in  any  public  prison,  (hall  be 
entitled  to  vote  at  any  election 
Tinder  the  laws  of  this  state;  nor 
shall  any  person  convicted  of  felony 
or  other  infamous  crime,  or  of  a 
misdemeanor  connected  with  the  exer- 
cise of  the  right  of  suffrage,  be 
permitted  to  vote  at  any  election  un- 
less he  shall  have  been  granted  a full 
pardon;  and  after  a second  conviction 
of  felony  or  other  Infamous  crime,  or 
of  a misdemeanor  connected  with  the 
exercise  of  the  right  of  suffrage, 
he  shall  be  forever  excluded  from 
voting* 

Section  4471,  R.  S*  Afo*  1929,  defines  the  term 
"felony,"  thus: 

"The  term  'felony, ' when  used  in 
this  or  any  other  statute,  shall  be 
construed  to  mean  any  offense  for 
which  the  offender,  on  conviction, 
shall  be  liable  by  law  to  be  oun- 
lshed  with  death  or  imprisonment  in 
the  penitentiary,  and  no  other*" 
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section  4472.  R.  S.  Mo.  1929,  defines  the 
term  "Infamous  crime w thus: 

"Whenever  the  term  'Infamous  crime* 

Is  used  In  this  or  any  other  statute. 

It  shall  be  construed  as  Including 
every  offense  for  which  the  offender, 
on  conviction  or  sentence,  is  de- 
clared to  be  disqualified  or  rendered 
incompetent  to  be  a witness  or  Juror, 
or  to  vote  at  any  election  or  to  hold 
any  office  of  honor,  profit  or  trust 
within  this  state." 

Section  4475.  R.  S.  Mo.  1929,  defines  the  term 
"misdemeanor"  thus : 

"The  term  'misdemeanor, * as  used  in 
this  or  any  other  statute,  shall  be 
construed  as  Including  every  offense 
pilnlshable  only  by  fine  or  Imprison- 
ment in  a county  jail,  or  both." 

From  the  foregoing  we  are  of  the  opinion  that 
unless  a man  has  been  granted  a full  pardon  from  a con- 
viction for  the  commission  of  a felony,  his  right  of 
suffrage  is  suspended,  and  that  the  same  applies  if  he 
be  convicted  in  a Federal  District  Court,  and  further, 
if  there  be  a further  conviction,  he  is  forever  excluded 
from  voting  in  Missouri. 

Section  3928,  R.  3.  Mo.  1929,  provides  that 
a conviction  for  perjury  forfeits  citizenship,  including 
the  right  to  serve  as  juror  in  apy  cause,  both  criminal 
and  civil,  and  the  right  to  hold  any  office  of  honor, 
profit  or  trust  within  this  State. 

Section  4035,  R.  S.  Mo.  1929,  provides  that 
every  parson  who  shall  be  convicted  of  rounder  in  either 
degree,  or  manslaughter  in  the  first  degree,  rape,  car- 
nally knowing  a woman  above  fourteen  years,  forcing  a 
woman  to  marry,  taking  away  a female  under  fourteen 
years  of  age,  enticing  a female  to  a house  of  ill  fame, 
seduction,  guardian  defiling  a ward,  mayhem,  assault  with 
intent  to  kill,  and  ooisonlng,  forfeits  citizenship  which 
includes  the  right  to  serve  as  a Juror  and  hold  office. 
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Section  4172,  R.  S.  <Jo.  1929,  provides  the 
above  disqualifications  for  arson,  burglary,  robbery, 
larceny  In  any  degree,  and  numerous  other  felonies. 

Section  4212,  R.  3,  Mo . 1929,  provides  for 
the  loss  of  citizenship  and  for  offenses  affecting 
records,  currency,  instruments  and  s ecuritles. 

Section  8787,  R.  3.  Mo.  1929,  deals  with 
Juries  In  counties  having  sixty  thousand  (60,000) 
nor  more  than  two  hundred  thousand  (200,000)  Inhab- 
itants, and  section  8803.  R.  3.  Mo*  1929,  deals  with 
juries  In  counties  containing  two  hundred  thousand 
(200,000)  nor  more  than  four  hundred  thousand  (400, 
000),  awi  provides  as  follows! 

"Hone  of  the  following  persons 
shall  be  permitted  to  serve  as 
jurors*  * * *,  any  oerson  who 
has  been  convicted  of  a felony* 


Section  3947,  K.  3.  Mo.  1929,  provides  for 
the  disqualification  of  the  right  to  hold  office  for 
offenses  by  oersons  in  office  or  affecting  public 
trust  and  rights  and  concerning  elections,  and  section 
4404  R*  S.  Mo.  1929,  provides  the  same  disqualification 
for  various  offenses. 

Prom  the  foregoing  we  are  of  the  opinion  that 
if  a man  b e convicted  of  felony  or  any  of  the  crimes 
above  set  out,  whether  in  a state  or  Federal  Court,  he 
forfeits  his  right  to  serve  as  Juror  in  any  cause,  both 
criminal  and  civil,  and  tha  right  to  hold  an  office  of 
honor,  trust  or  nrofit  within  this  State. 

Section  4462.  R.  S.  Mo.  1929,  sets  out  the 
effect  of  conviction  In  anbther  state  and  reads  as 
follows: 


"bvery  person  who  shall  have  been 
convicted  In  any  of  the  United 
States,  or  In  any  district  or  ter- 
ritory thereof,  or  in  a foreign 
countyy,  of  an  offense  which,  if 
committed  in  this  state,  would  be 
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punishable  by  the  laws  of  this 
state  by  Imprisonment  In  the  pen- 
itentiary, shall,  upon  conviction 
for  any  subsequent  offense,  within 
this  state,  be  subject  to  the  pun- 
ishment herein  prescribed  upon  sub- 
sequent convictions,  in  the  same 
manner  and  to  the  same  extent  as  if 
such  first  conviction  had  taken  place 
in  a court  in  this  state." 

The  above  provisions  recognize  a conviction 
in  any  of  the  United  States  or  in  any  district  or  ter- 
ritory thereof,  or  in  a foreign  country  of  an  offense 
which  if  committed  in  this  State  would  be  punishable 
by  the  laws  of  this  State  by  a punishment  in  the  peni- 
tentiary. Although  the  above  conviction  relates  only 
to  those  offenses  which  would  be  punishable  by  the  laws 
of  this  State  by  punishment  in  the  penitentiary,  how 
much  more  reason  is  there  to  give  effect  to  a conviction 
for  a felony  in  a United  States  District  Court.  It  is 
true  that  the  District  Courts  might  declare  that  the  com- 
mission of  a certain  act  by  statutes  constitutes  a felony 
and  the  State  might  not  have  a provision  coverihg  pun- 
ishment of  such  offense,  yet  if  a man  loses  his  citizen- 
ship for  a federal  offense,  it  cannot  be  said  that  he 
retains  it  as  to  the  State  merely  because  the  State  has 
failed  to  consltltute  its  action  an  offense  punsihable 
by  imprisonment. 

tte  are,  therefore, of  the  opinion  that  with 
respect  to  the  civil  rights  of  a person  with  legal  resi- 
dence in  Missouri,  who  has  been  convicted  and  sentenced 
in  the  United  States  Court  for  committing  a felony,  they 
are  the  same  as  that  of  a person  convicted  in  the  State 
Courts,  except  as  to  such  civil  rights  as  executing  a 
mortgage  and  making  a contract  which  are  not  suspended 
in  Missouri  by  reason  of  the  fact  that  a man  has  been 
convicted  and  sentmced  In  the  United  States  District 
Court  for  committing  a felony. 


Respectfully  submitted 


APPROVED:  4*M.  QKR  SAWTLRS 

Assistant  Attorney  Oeneral. 


ROT  McKITTRICK 
Attorney  (imeral. 
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COUTTY  BUDGET  ACT:  oost  of  administering  Federal  relief  on  part 
of  county  may  be  classified  as  Contingent  and  Incidental  expenses 
or  expense  of  paupers  not  otherwise  classified  and  paid  out  of 
Class  5. 


March  16,  1935 


Hon.  Casey  'one, 
Prosecuting  ttoraoy, 
Unlonvllle,  Missouri. 


jeer  Hr.  none: 


Con*  time  aro  this  department  recoivod  a request 
fror,  you  for  an  opinion  regarding  the  county  ’hidget  Act,  as 
follows: 

"In  a number  of  counties  In  this 
state  1 aa  adYl sed  that  the  coun- 
ties are  paying  a pert  of  the  cost 
of  administering  federal  relief 
agenoles  as  a part  of  the  coat  of 
relieving  poor  j arsons. 

The  county  court  hare  baa  re^uented 
me  to  write  and  aa k you  whet  classi- 
fication this  expense  should  cone 
under  in  the  county  budget." 

The  two  sect ions  of  the  AOt,  Laws  of  Ko.  1933,  p.  341 
relating  to  paupers  wh ioh  we  think  are  broad  enough  to  Include 
relief  are  close  1,  which  la  as  follows: 

"The  oounty  court  shall  sot  aside 
and  apportion  a sufficient  sum  to  care 
for  insane  pauper  patients  in  state 
hospitals.  Class  1 shall  be  the  first 
obligation  against  the  oounty  and  shall 
have  priority  of  payment  over  all  other 
classes”, 

and  Class  5 (Laws  of  o.  1333,  p.  342),  wtloh  is  as  follows: 

"The  county  court  shall  next  set 
aside  a fund  for  the  contingent  and 
emergency  expense  of  the  county, 
which  shall  In  no  case  be  more  than 
one-fifth  of  the  anticipated  revenue. 

From  this  claa:  the  county  court  may 
pay  continuant  and  incidental  expenses 
and  expense  of  paupers  not  otherwise 
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classified.  No  payment  shall 
be  allowed  from  the  funds  in 
this  class  for  any  personal 
service  (whether  salary,  fees, 
wages  or  any  other  emoluments  of 
any  kind  whatover)  estimated  for 
in  preceding  classes. " 

It  is  obvious  that  this  fund  could  not  be  placed  in 
Class  1,  as  that  class  deals  solely  with  Insane  pauper  patients 
in  state  hospitals,  class  5 contains  this  sentence:  "From  this 
class  the  county  court  may  pay  contingent  and  incidental  expenses 
and  expense  of  paupers  not  otherwise  classified",  which  would 
include  the  relief  you  mention. 

Claes  4 of  the  County  budget  Act  (Laws  of  Mo.  1933,  p.  341- 
342)  provides: 

"The  county  court  shall  next 
set  aside  the  amount  required  to 
pay  the  salaries  of  all  county 
officers  where  the  same  is  by 
low  iaade  payable  out  of  the  ordi- 
nary revenue  of  the  county,  together 
with  the  estimated  amount  necessary 
for  the  conduct  of  the  offices  of 
suoh  officers,  including  stamps, 
stationery,  blanks  and  other 
office  supplies  as  are  authorized 
by  law.  Only  supplies  for  current 
office  use  and  of  an  expendible 
nature  shall  be  Included  in  this 
class.  i’urniture,  office  machines 
and  equipment  of  whatever  kind  shall 
be  listed  under  Class  six." 

ve  quote  the  above  class  for  the  reason  that  you  rofer, 
we  assume,  to  the  cost  of  administering  Federal  relief  agencies, 
which  would  Include  salaries,  wages  and  office  expense  or  those 
administering  the  relief,  and  said  Class  4 is  the  only  class  that 
has  any  reference  to  salaries  of  county  officers.  Those  adminis- 
tering Federal  relief  could  not  be  paid  out  of  the  funds  in  that 
class,  because  those  administering  Federal  relief  are  not  county 
officers  as  contemplated  by  the  Budget  \ct. 

It  is  the  opinion  of  this  department  that  the  cost  of 
administering  Federal  relief  on  the  part  of  the  county  could  be 
classified  as  Contingent  and  Emergency  or  Incidental  ixpense,  as 
set  forth  in  Class  5,  as  well  as  indirect  expense  of  paupers  not 
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otherwise  classified.  Of  course,  any  funds  which  remain  or 
come  into  Class  6 may  be  used  for  the  cost  of  administering 
Federal  relief,  as  Class  6 contains  this  provision:  "After 
having  provided  for  the  five  classes  of  expenses  heretofore 
specified,  the  county  court  may  expend  any  balance  for  any 
lawful  purpose. 


Respectfully  submitted, 


0LLIY2R  W.  N0LI2N, 

Assistant  \ttorney  General. 


AFFRCV2D: 


TTO  h’cKTrfRlCi;, 
Attorney  General 


OWN: AH 


BLIND  PERSONS: 


It  is  a misdemeanor  to  cause  a blind  pensioner 
to  unwillingly  part  with  pension  funds. 


» 7'^ 

July  11.  1936. 


Mrs.  Mary  £.  Cycler 
xecutive  Director 
Missouri  Commission  for  the  Blind 
4342  Me  her  son  Avenue 
St.  Louis.  Missouri 


Dear  Mrs.  Ryder: 


This  is  to  acknowledge  your  letter  dated  July 
10.  1936.  concerning  the  coercion  of  blind  pensioners 
into  parting  with  their  pensions  by  relief  agencies.  Your 
letter  is  lengthfy  and  we  shall  not  quote  it  in  its  entirety. 
However,  we  shall  refer  to  it  from  time  to  time. 

You  state : 

* * the  unfortunate  recipient  of 
the  pension,  when  to  comply  with  the 
regulations  of  relief  agencies  the 
pensioner  is  actually  forced  to 
falsify  to  the  statement  that  the 
pensioner  has  the  free  and  exclusive 
use  of  the  pension,  when  in  reality 
it  is  diverted  to  the  needs  of  the 
entire  family,  or  some  other  relative 
or  friend  with  whom  the  pensioner 
lives." 

And  you  desire  to  know  if  such  violates  the  letter  as  well  as 
the  spirit  of  the  statutes  concerning  the  giving  of  a oension 
to  a blind  person,  particularly.  Article  1 of  Chapter  61, 

R.  S.  Mo.  1929. 

on  March  19,  1936,  an  opinion  was  rendered  by  this 
Department  to  Miss  Lucile  Bruner,  Assistant  Social  iroctor 
of  Missouri  Relief  and  Reconstruction  Commission,  wherein  we 
detailed  the  purpose  of  a pension  to  a blind  person  and  ’inder 
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what  circumstances  the  blind  persons  would  be  liable  for 
the  support  of  other  persons.  In  said  opinion  we  saids 

•It  is  our  opinion,  (1)  that  the 
blind  pension  is  a gratuity  not 
founded  on  contract  and  is  to  be 
used  in  the  supplying  of  the  daily 
wants  of  the  pensioner,  (2)  that  if 
the  pensioner  has  a lawful  wife, 
then  he  is  under  liability  to  her 
support  insofar  as  he  is  able,  (5) 
that  If  the  pensioner  has  minor 
dependent  children,  then  he  ia 
liable  for  their  support  to  the  ex- 
tent only  as  far  as  he  is  able,  (4) 
that  the  blind  pension  fund,  then, 
would  only  be  considered  a resource 
in  the  caso  whore  a blind  pensioner 
had  the  duty  and  obligation  Imposed 
upon  him  to  support  other  peoole, 
and  this  duty  and  obligation  only 
goes  to  the  extent  of  his  ability, 
in  other  words,  so  that  he  does  not 
deprive  himself  and  place  himself 
on  the  charity  or  alms  roll." 

You  have  a copy  of  this  opinion,  so  we  will  not 
attach  it  hereto. 

In  view  of  the  above  opinion,  we  cannot  understand 
why  relief  agencies  are  coercing  and  forcing  blind  pensioners 
to  part  with  and  share  the  pension  received  from  the  State 
with  persons  where  there  Is  no  legal  r moral  duty  or  obliga- 
tion placed  upon  the  pensioner  to  support  or  contribute  to 
the  support  of  such  persons.  In  fact,  the  statutes  fully 
protect  a blind  pensioner  in  regard  to  such  coercion  or  taking 
from  him  any  part  of  the  pension. 

We  invite  your  attention  tc  Section  8902,  R.  S.  Mo. 
1929,  which  in  part  provides  as  follows: 

"It  shall  be  unlawful  for  any  person, 
organization,  society,  , group  or  asso- 
ciation to  request,  require,  coerce. 
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solicit  or  Induce  any  pensioner 
under  this  article  to  contribute, 
donate,  give,  allot  or  part  with, 
unwillingly,  for  any  purpose  what- 
ever, any  moneys  received  as  a 
pension  under  this  article;  * * *. " 


Your  attention  is  also  invited  to  Section  8899,  R.  S. 

Mo.  1929,  which  in  part  provides  as  follows* 

"The  state  auditor  shall  supply  to 
all  persons  appearing  upon  the 
blind  pension  roll,  sui table  blank 
forms  for  quarterly  requisitions 
for  pensions  containing,  among  other 
things,  a statement  that  requlsitioner 
is  the  recipient  of  the  pension  person- 
ally and  that  he  or  she  has  the  free 
and  full  use  of  such  pension,  and  that 
the  ea  :e  is  devoted  exclusively  to  his 
or  her  needs,  * »*■»." 


we  understand  that  the  pensioner  makes  affidavit  to 
said  requisition  for  the  blind  pension,  in  which  said  requisi- 
tioner  swears  that  the  pension  is  devoted  exclusively  to  his 
or  her  needs. 

Referring  to  Section  6902,  supra,  the  following  is 
also  found* 


*#  * *;  and  any  person,  agent  or 
representative  of  such  organization, 
society,  group  or  association  who 
commits  any  such  act  or  acts  shall 
be  guilty  of  a misdemeanor ; and  it 
shall  be  the  duty  of  the  commission 
for  the  blind  to  investigate  all  such 
cases  comin^  to  its  attention  and 
report  same  to  the  oroper  authorities." 
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It  Is  thus  soon  that  the  statutes  place  a duty 
upon  the  Commission  for  the  Blind  to  see  to  it  that  no 
person,  agent  or  representative  of  any  organisation, 
society,  group  or  association  shall  request,  require, 
coerce,  solicit  or  induce  any  pensioner  to  cons tribute, 
donate,  give,  allot  or  part  with,  unwillingly,  for  any 
purpose  whatever,  any  moneys  received  as  a pension.  You 
are  simply  doing  your  duty  when  you  cause  investigations 
to  be  made  whenever  the  pensioner  is  taken  advantage  of 
and  the  moneys  received  by  virtue  of  the  statute  are  taken 
from  him  unwillingly.  If  the  facts  show  that  any  person 
is  causing  the  pensioner  to  unwillingly  part  with  any  of 
the  moneys  received  by  virtue  of  the  pension,  then  said 
person  would  be  guilty  of  a misdemeanor  and  said  facts 
should  be  reported  to  the  prosecuting  attorney,  and  to  him 
pointed  out  said  violation  of  the  statute  so  that  said 
practice  will  be  stopped  and  the  guilty  parties  be  made  to 
account  in  a court  of  Justice  for  any  wrong  doing. 


You  state,  and  desire  to  know  if  "a  father  who 
was  actually  forced  to  take  care  of  a married  daughter  and 
her  child,  relief  being  denied  them  on  the  basis  of  his 
income,  that  he  was  coerced  into  parting  with  that  Income 
so  badly  needed  for  himself V",  is  a violation  of  section 
8902,  supra.  In  our  opinion  it  is  a violation. 


Our  answer  to  your  question,  namely: 

■Do  you  not  believe  that  an  aged  sister 
who  was  the  recipient  of  the  pension 
and  who  was  forced  to  meet  the  needs 
of  her  aged,  sighted  sister  with  whom 
she  lived,  that  the  pension  has  again 
been  actually  diverted  and  that  the 
notarized  statement  that  it  is  for  her 
sole  use  is  necessarily  falseV", 


is  in  the  affirmative. 
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In  answer  to  your  question i 

"la  it  not  in  violation  of  Section 
6902  to  ask  a pensioner  to  actually 
turn  over  the  check  to  relief  agencies 
so  that  they  might  budget  some:'1, 

we  also  answer  In  the  affirmative. 


In  answer  to  i our  question: 

"Are  blind  pensioners,  boarding  in 
families  that  are  kind  enough  to 
board  the  blind  pensioner  giving  them 
care  and  attention  in  addition  to  room 
and  board  for  low  sums  of  v3.CO  and 
| 4. 00  per  week,  to  be  asked  to  pay  the 
rent  of  the  house  in  addition  to  help 
meet  this  family's  other  expenses.'", 

would  also,  in  our  opinion,  bo  answered  in  the  affirmative. 
That  is,  that  the  blind  pensioner  should  not  be  compelled  to 
unwillingly  pay  rent  of  the  house  in  which  he  is  boarding. 


?>e  agree  with  you  that  if  the  facts  exist,  us  stated 
by  you,  namely: 

"These  are  conditions  that  are  constantly 
occurring,  bringing  misery  and  want  to 
the  poor  blind  pensioners  who  might  other- 
wise live  in  fair,  decent  comforts  with 
the  amount  allowed  for  their  sole  use 
and  according  to  their  sworn  statement 
to  bo  used  for  their  needs. ", 

that  the  Cormiisslon  for  the  Blind  should  see  to  it  that  said 
pensioner's  allowance  be  not  diverted  or  taken  from  him,  but 
said  allowance  should  be  used  solely  for  the  pensioner's 
support  and/or  the  support  of  persons  dependent  upon  him  inso- 
far as  he  1 8 able  to  support  said  perrons,  so  that  he  does  not 
deprive  himself  and  place  himself  on  the  charity  or  alms  roll. 
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You  request  that  we  notify  all  relief  agencies  to 
desist  in  inducing  the  pensioners  to  unwillingly  give  or 
part  with  their  pension  money,  which  we  refuse  to  do.  hut 
if  you  desire  you  may  hive  copies  made  of  this  opinion  and 
use  it  in  any  manner  you  wish, 

"e  again  reiterate  that  this  Department  represents 
the  Missouri  Commission  for  the  Blind  and  if  you  need  any 
aid  or  assistance  in  enforcing  the  provisions  of  Section 
5902.  supra,  against  any  person  violating  said  statute,  we 
stand  ready  to  cooperate  with  you  in  trying  to  stamp  out  the 
unwilling  diversion  of  pension  funds  from  deserving  blind 
people. 


Your 8 very  truly. 


James  L.  HornBostel 
Assistant  Attorney-General 


APFROVrDl 


it: V McH'TfcieK 

Attorney- ueneral 
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SHERIFFS: 


Sheriff  must  f eed>?griaoner3  and  County  must  re- 
imburse him  for/fee<f  up  lio per  day  per  pris- 
oner in  Putnam  County* 


October  10,  1936. 


Honorable  V.  C.  Rose,  Jr* 
Prosecuting  Attorney 
Putnam  County 
Unlonville,  :ci?souri 

Dear  Sir: 


We  acknowledge  your  request  for  an  ODinlon  dated 
September  11,  1935,  which  reads  as  follows: 


"Until  last  fall  a deouty  sheriff 
of  this  county  had  been  feeding  and 
seeing  after  nr isoners  confined  in 
the  county  Jail*  At  or  about  that 
time  the  county  court  reduced  the 
compensation  for  food  from  a higher 
figure  to  sixty  cents  per  day.  As 
I understand  the  facts  the  deouty 
Sheriff  and  Sheriff  of  the  county 
refused  to  perform  such  service  fur- 
ther, but  irrespective  of  that  feature. 
It  seams  the  county  court  made  a ver- 
bal agreement  with  a reatuarant  keener 
here  to  furnish  the  board  and  he  and 
his  wife  have  been  in  the  habit  of  so 
doing* 

nI  have  no  personal  interest  In  the 
matter  one  way  or  the  other,  but 
last  nicht  the  restuarant  keeper  and 
"Jailer*  lost  his  keys  In  the  Jail 
which  were  discovered  by  an  Inmate 
and  two  of  the  orisoners  3e  t themselves 
out* 


"it  seems  to  me  that  the  foregoing 
business  is  being  conducted  too  loose- 
ly* I wish  to  do  something  to  tighten 
it  fcp. 

"My  ooinion  is  that  it  is  the  duty  of 
the  Sheriff  of  a county  of  this  size, 
(11,502  oonulation),  to  either  person- 


Hon. 
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ally  keep  charge  of  the  jail  or  In 
a legal  manner  appoint  a suitable 
Jailer  to  do  so.  I'hat  he  cannot  re- 
linquish this  duty  even  though  he 
may  feel  that  the  compensation  awarded 
for  board  of  prisoners  1b  inadequate. 

I base  my  conclusion  on  sections 
8526  and  8527.  R.  S.  Mo.  1929  and  on 
the  case  of  S<  ate  ex  rel  Price  246 
S.  W.  572,  as  well  as  on  a reading 
of  sections  11794  and  11795  R.  &.  Mo. 
1929. 

ttI  hove  In  mind  requesting  the  Sheriff 
to  personally  look  aft  ex*  the  Jail  and 
feeding  of  prisoners  or  to  appoint 
some  suitable  person  to  do  so  who  is 
responsible  to  hiln.  Do  you  agree  with 
me  on  the  law  of  the  matter?" 

Section  11794  R.  S.  Mo*  1929,  provides* 

"Hereafter  sheriffs,  marshals  and 
other  officers  shall  be  allowed  for 
furnishing  each  prisoner  with  board, 
for  each  day,  such  sum,  not  exceed- 
ing seventy-five  cents,  as  may  be 
fixed  by  the  county  court  of  each 
county  and  by  the  municipal  assembly 
of  any  city  not  in  a county  in  this 
state:  Provided,  that  no  sheriff  shall 
contract  for  the  furnishing  of  such 
board  for  a price  less  than  that  fixed 
by  the  county  court." 

Section  11795  R.  S.  Mo.  1929  provides: 

"It  shall  be  the  duty  of  the  county 
courts  of  each  county  In  this  state 
at  the  November  term  thereof  in  each 
year  to  make  an  order  of  record  fixing 
the  fee  for  furnishing  each  prisoner 
with  board  for  each  day  for  one  year 
commencing  on  the  first  day  of  January 
next  thereafter,  and  it  shall  be  the 
duty  of  the  clerk  of  the  county  court 
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to  certify  to  the  clerk  of  the  cir- 
cuit court  of  auch  county  a copy  of 
such  order,  end  the  same  shall  be 
file!  in  the  office  of  the  clerk  of 
the  circuit  court  for  the  use  of  the 
said  clerk  and  the  Judge  and  prose- 
cuting attorney  in  making  and  certi- 
fying fee  bills.” 

Section  12115  R*  S.  Ho*  1929  provides: 

"Hereafter  when  any  person  or  persons 
shall  be  confined  in  the  common  Jail 
for  any  c riminal  offense,  the  sheriff 
or  Jailer  may  make  out  and  present  to 
the  county  court  at  its  regular  session, 
a bill  for  all  board  due  him  for  the 
board  of  such  prisoners;  such  bill 
shall  specify  the  offense  with  which 
each  prisoner  is  charged,  and  shall  be 
audited  and  allowed  by  such  county 
court,  and  the  clerk  thereof  directed 
to  draw  a warrant  for  the  aggregate 
amount  thereof*  When  the  final  deter- 
mination of  any  criminal  orosecution 
shall  be  such  as  to  render  the  state 
liable  for  costs  under  existing  laws, 
it  shall  be  the  duty  of  such  county 
clerk  to  certify  to  the  clerk  of  the 
circuit  or  criminal  court  in  which 
the  case  was  determined,  the  amount 
due  the  county  for  boarding  such  oris- 
oners;  it  shall  then  be  the  duty  of 
the  clerk  of  the  circuit  or  criminal 
court  in  which  the  case  was  determined, 
to  include  in  the  bill  of  costs  against 
the  state,  all  fees  for  board  of  oris- 
oners  theretofore  paid  by  the  county, 
setting  forth  the  fact  that  such  fees, 
are  due  the  county,  and  the  fees  for 
board  which  have  accrued  since  the 
last  payment  by  the  county,  shall  be 
stated  separately  as  being  due  the 
sheriff  or  Jailer.  Such  fees  due  the 
county  when  collected  by  the  clerk  of 
the  circuit  or  criminal  court  shall  be 
immediately  paid  into  the  county  treasury. " 
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It  will  be  presumed  that  Putnam  County  maintains 
a jail  as  provided  In  Section  8524  H.  •=>.  Mo.  1929  which 
reads  as  follows i 

"There  shall  be  kept  and  maintained, 
in  good  and  sufficient  condition  and 
repair,  a common  jail  in  each  county 
within  this  state,  to  be  located  at 
the  permanent  seat  of  justice  for 
such  county." 

Section  8526  R.  S.  Mo.  1929  reads  as  follows: 

"The  sheriff  of  each  county  in  this 
state  shall  have  the  custody,  rule, 
keeping  and  charge  of  the  jail  with- 
in his  county,  and  of  all  prisoners 
in  such  jail,  and  may  appoint  a jailer 
under  him,  for  whose  conduct  he  shall 
be  responsible;  tut  no  justice  of  the 
peace  shall  act  as  jailer,  or  keeper 
of  any  jail,  during  the  time  he  shall 
act  as  such  justice." 

Section  8527  n.S.  Mo.  1929  reads  as  follows: 

"It  shall  be  the  duty  of  the  sheriff 
and  jailer  to  receive,  from  constables 
end  other  officers,  all  persons  who 
shall  be  apprehended  by  such  constables 
or  other  officers,  for  offenses  against 
this  state,  or  who  shall  be  committed 
to  such  Jail  by  any  competent  author- 
ity; and  if  any  sheriff  or  Jailer  shall 
refuse  to  receive  any  such  person  or 
persons,  he  shall  be  adjudged  guilty 
of  a misdemeanor,  and  on  conviction 
shall  be  fined  in  the  discretion  of 
the  court." 

Section  3533  R.  S.  Mo.  1929  reads  as  follows: 

''whenever  any  person,  committed  to 
jail  uoon  any  criminal  process,  under 
any  law  of  this  state,  shall  declare, 
on  oath,  that  he  is  unable  to  buy  or 
procure  necessary  food,  tno  sheriff 
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or  Jailer  shall  orovide  such  orisoner 
with  food  for  which  he  shall  be  al- 
lowed a reasonable  compensation,  to 
be  fixed  by  law;  and  if,  from  the 
inclemency  of  the  season,  the  sickness 
of  the  nrisoner  or  other  cause,  the 
sheriff  shall  be  of  the  ooinion  that 
fuel,  additional  clothes  or  bedding, 
medicine  and  medical  attention  are 
necessary  for  such  prisoner,  he  shall 
furnish  the  same,  for  which  he  shall 
be  allowed  a reasonable  comne nsat ion. " 

Section  8535  h.S.  Ho.  1929,  reads  as  follows: 

"Lvery  sheriff  and  Jailer,  and  other 
person  or  persona  whatsoever,  to 
whose  custody  or  keeping  any  person 
or  persona  shall  be  committed  by 
virtue  of  any  writ  or  process,  or 
for  any  criminal  offense,  except  on 
conviction  for  felony,  shall  permit 
and  suffer  him,  her  or  them,  so  com- 
mitted, at  his,  her  or  their  will  and 
pleasure,  to  send  for  and  have  any 
necessary  drink  or  food,  from  what 
place  and  whom  they  olease,  and,  also, 
to  have  and  use  such  bedding,  linen 
and  other  things  as  he,  she  or  they 
shall  think  fit,  without  detaining 
the  same,  or  any  oart  thereof,  or 
enforcing  or  requiring  him,  her  or 
them  to  nay  for  the  having  or  using 
thereof,  or  putting  any  manner  of 
restraint  or  difficulty  uoon  him, 
her  or  them  in  using  thereof  or  re- 
lating thereto." 

In  the  case  of  State  ex  rel.  v.  Price  296  Mo.  130; 

246  S.*.  572,  1.  c.  574,  the  Court  had  under  consideration 
the  above  Statutes  and  said: 

"In  this  capacity  it  became  his 
duty  to  see  that  the  ririsoners  con- 
fined there  were  provided  with  food, 
bedding,  and  medical  attention* 
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Section  11003  makes  it  the  duty  of 
the  county  court  at  the  Novanber 
term  of  each  year  to  fix  the  fee  for 
furnishing  each  prisoner  with  board 
for  each  day  during  the  following 
calendar  year.  During  the  entire 
term  of  the  defendant  Price,  the 
amount  of  this  dally  charge  was 
limited  to  50  cents,  and  the  sheriff 
or  Jailer  was  forbidden  to  make  any 
contract  for  the  boarding  of  orlsoners 
for  a leas  sum. " 

The  above  case  oroceeded  further  and  held  that 
money  received  by  a sheriff  for  the  exnense  of  board- 
ing orlsoners  is  not  strictly  a sheriff's  fee,  and  Is 
Intended  only  to  Indemnify  the  sheriff  for  money  spent 
In  feeding  orlsoners,  in  suite  of  the  fact  that  Section 
11796,  suora,  terms  this  allowance  of  board  money  as  a 
fee. 


In  the  case  of  Lefman  v.  Schuler  317  Mo.  671;  296 
S.  W.  808,  1.  c.  814,  the  Supreme  Court  held  that  in 
Missourithe  Sheriff  la  ex  officio  keeoer  of  the  Jail  ex- 
cept in  St.  Louis  where  the  Legislature  has  ordained 
otherwise,  and  in  that  case  the  Court  said* 

"in  this  state  and  city  all  process 
and  commitments  affecting  the  custody 
of  state  prisoners,  both  before  and 
aft-  r conviction,  are  directed  to  the 
sheriff,  and  he  in  the  first  instance 
takes  charge  of  all  such  prisoners  and 
thereafter  places  them  in  the  said 
city  Jail.-  he  is  likewise  required 
to  have  such  prisoners  before  the 
court  at  the  time  of  arraignment, 
trial,  and  sentence,  it  would  there- 
fore appear  that  he  would  be  the 
logical  person  to  have  charge  of  the 
city  Jail,  but  be  this  as  it  may,  it 
is  quite  evident  that  the  lawmaking 
power  (namely.  General  Assembly  of 
Missouri,  the  voters  of  the  city  and 
county  of  St.  Louis  in  adopting  the 
scheme  of  seoaratlon  by  virtue  of 
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section  20,  art.  9,  Constitution  of 
1875,  and  the  municioal  assembly  of 
the  city  of  St*  Louis)  has  ordained 
otherwise.  * * * *• 

"We  agreed  and  still  agree  vith  Judge 
Hosskopf  that  the  sheriff  is  the  log- 
ical pe;son  to  have  charge  of  the  jail 
in  the  city  of  St*  jjOuIs,  in  which  are 
confined  prisoners  confided  to  his  cus- 
tody by  the  circuit  court*  But  the 
question  of  policy  is  one  for  legis- 
lative action  and  not  for  this  court* 

That  argument  cannot  be  considered  by 
us  in  determining  the  rights  of  the 
sheriff  under  existing  exoressions  of 
the  legislative  will*" 

In  the  case  of  State  ex  rel*  v*  Trotter,  142  Tenn* 
160;  218  b.  1.  230,  under  statutes  allowing  the  Jailer 
to  receive  50/  per  day  for  keeping  and  feeding  prisoners 
in  his  Jail,  and  providing:  "That  the  sum  of  60/  shall 
only  be  allowed  after  the  County  Court  Committee  shall 
reoort  that  that  sum  shall  be  so  oaid,  it  being  the  dis- 
cretion of  the  Countv  Court  as  to  whether  the  sun  of 
50/  shall  be  allowed",  where  the  County  has  changed  the 
new  elected  sheriff’s  allowance  after  he  was  Inducted 
into  office,  said  Court  said  at  1*  c*  232  when  they  gave 
the  sheriff  the  full  statutory  allowance  over  the  protest 
of  the  County  Judges* 

"We  are  of  the  opinion  that  it  is 
contemplated  by  the  act  that  the 
prisoner  must  be  fed  three  meals  by 
the  sheriff  or  jailer  before  he  is 
entitled  to  receive  the  full  sum  of 
50  cents,  if  he  furnishes  less  than 
three  meals,  he  is  only  entitled  to 
receive  pay  for  the  meals  actually 
furnished  the  prisoner  on  the  basis 
of  50  cents  for  three  meals* 

/ Again  at  1*  c*  233  the  seme  Court  said: 

"*  * * *in  the  cause  under  consider- 
ation, that  this  is  the  Interpretation 
given  these  statutes  by  the  officials 
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of  every  other  county  in  the  state, 
and  was  the  construction  placed  unon 
said  statutes  by  the  officials  of  Knox 
county  prior  to  the  election  and  in- 
duction into  office  of  the  relator." 


CONCLUSION. 


The  Statutes  say  that  the  sheriff  may  appoint  a 
Jailer,  but  the  word  "may",  as  used  in  the  Statutes  places 
no  mandatory  duty  on  the  Sheriff  to  appoint  a jailer. 

Where  the  eheriff  does  not  appoint  a Jailer  in  Putnam 
County,  the  Sheriff  is  ex  officio  jailer,  and  as  Jailer 
he  is  keeper  of  the  jail  in  the  light  of  Lefman  v*  Schuler, 
sunra.  No  other  construction  can  be  placed  on  Sections 
8524,  8626,  8527,  8533  snd  8535,  supra* 

As  keeper  of  the  jail  it  is  the  duty  of  the  Sheriff 
of  Putnam  County  to  supply  the  necessities  of  life  to  the 
prisoners,  such  as  wholesome  food  and  water,  and  his 
right  to  be  reimbursed  Is  wholly  derived  from  and  depend- 
ent on  the  Statutes* 

A prisoner  committed  to  the  County  Jail  for  trial 
or  for  examination,  or  upon  conviction  for  a public  of- 
fense, must  be  actually  confined  in  the  jail  until  he 
is  legally  discharged.  It  follows  that  the  Sheriff  is 
compelled  by  law  to  physically  supply  such  prisoners 
with  the  necessary  food  and  board  In  the  Jail.  This 
would  be  true  if  the  Statutes  were  silent  as  to  who  Is  to 
pay  the  bill  for  their  board,  but  the  Missouri  Statutes 
11794  and  11795,  supra,  indicate  that  the  County  shall 
pay  the  bill,  within  limitations.  These  Statutes  say 
that  for  furnishing  each  prisoner  with  board  that  the 
Sheriff  or  ex  officio  jailer  be  allowed  not  to  exceed  75^ 
for  each  day,  and  that  the  County  Court  make  an  annual 
order  of  record  fixing  the  amount  for  furnishing  each 
prisoner  with  board  In  an  amount  as  circumstances  might 
indicate  as  reasonable.  If  60^  is  an  amount  in  Putnam 
which  the  courts  will  say  the  circumstances  indicate  as 
reasonable,  then  60(^  per  day  is  legal  and  any  more  is  il- 
legal. 
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These  Statutes  above  quote!  construed  together  do 
not  mean  that  a County  Court  can  fix  a sheriff’s  allow- 
ance for  board  at  an  arbitrarily  small  figure  below  76^ 
per  day,  thereby  indirectly  detering  and  hampering  the 
Sheriff  in  his  official  duty  to  keep  the  jail  and  give 
the  prisoner  proper  board,  including  such  food  and  water 
reasonably  fit  for  human  consumption,  nor  can  the  figure 
be  reasonably  fixed  so  low  as  to  cause  riot,  mutiny  or 
escape  among  prisoners  in  order  to  be  on  the  outside  where 
the  pangs  of  hunger  can  be  stilled.  It  is  common  knowledge 
that  most  prison  riots  are  caused  by  poor  feeding* 

The  50^  limit  per  day  was  increased  by  the  Legislature 
of  1917  to  the  75 i limit  per  day  because  the  Legislature 
recognised  that  the  prisoner  in  many  counties  could  not 
be  fed  on  50^  per  day.  The  County  Treasury,  under  the 
law,  stands  to  be  reimbursed  for  money  allowed  to  feed  pris- 
oners  in  State  cases.  In  St.  Louis  where  hundreds  of 
orisoners  are  fed  daily  the  statutory  limit  is  30^  per  day, 
but  3aid  prisoners  are  fed  in  mass  and  by  reason  of  volume 
of  meals  the  per  diem  cost  is  recognised  to  be  less.  The 
fewer  the  prisoners  in  any  Jail  the  cost  oer  day  for  board 
is  bound  to  be  greater.  That  is  what  the  Legislature  had 
in  mind  when  they  changed  the  rate  from  5<V  to  75^  per  day. 
The  law  was  progressing  with  the  times  as  Legislators  wanted 
to  offer  no  hindrance  to  sheriffs  in  performing  their  stat- 
utory duties  in  keeping  jail,  especially  so  when  in  the 
long  run  the  State  and  not  the  County  oays  the  bill.  By 
these  Statutes  the  County  Courts  are  not  charged  with  the 
duty  of  running  the  County  jail  or  feeding  the  prisoners 
in  Jail.  V.hen  they  make  their  order  of  record,  and  the 
same  is  reasonable,  they  have  exhausted  their  official 
prerogative.  They  may  personally  obligate  themselves  be- 
yond the  amount  which  they  have  allowed  the  Sheriff  for 
furnishing  each  prisoner  with  board,  but  this  personal 
liability  is  not  a public  -tate  or  County  obligation,  but 
is  merely  the  price  they  should  pay  for  trying  to  run  the 
Sheriff's  business.  <Ve  cannot  find  any  statutory  authority 
for  the  County  Courtfs  rights  to  contract  with  a restaurant 
keeper  to  attend  to  the  feeding  of  prisoners  incarcerated 
in  the  County  Jail.  It  is  true,  the  sheriff  does  not  have 
the  right  to  pledge  the  credit  of  the  County  to  feed  pris- 
oners. 

In  fixing  the  oer  diem  allowed  to  the  Sheriff  for 
feeding  prisoners,  the  Court  should  not  establish  an 
arbitrary  figure  within  the  75^  limit.  As  in  the  Tennessee 
case  quoted,  the  County  Court  may  get  some  indication  of 
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what  a reasonable  figure  would  be  by  determining  the 
figure  allowed  to  predecessors.  The  Court  may  get  some 
Idea  of  what  figure  ia  reasonable  by  considering  the  gen- 
eral price  of  food  stuffs,  as  the  Supreme  Court  of  Missouri 
suggests  In  the  Price  case.  The  number  of  escapes  and  riots 
might  Indicate  to  the  Court  that  they  are  not  allowing 
enough  for  food* 

Whether  or  not  the  60^  per  diem  allowed  the  Sheriff 
for  feeding  prisoners  In  Putnam  County  la  so  arbitrary 
and  unreasonable  as  to  be  an  abuse  of  power  la  a matter 
which  calls  for  facts  not  at  our  disposal,  which  only  a 
Jury  could  pass  upon  In  any  event*  We  merely  call  your 
attention  to  the  law  of  such  cases* 


Respectfully  submitted 


KM.  ORR  SAWXLRS 

Assistant  Attorney  General  • 


APPROVED: 


J6SI  T .“It'oi'TEAi"  Jr". 

(Acting)  Attorney  General. 
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CONVICTS:  Sentence  to  Boonville  is  not  a bar  to  com- 

mitment to  intermediate  reformatory. 


February  14,  1936. 


Honorable  J.  M.  Sanders,  Warden 
Missouri  State  Penitentiary 
Jefferson  City,  Missouri 

Dear  Sir: 

Your  request  of  February  8,  1936,  for  an 
opinion  is  as  follows: 

"On  October  30,  1934,  Dallas  Arnell 
was  received  from  Pettis  County  to 
serve  2 years  at  the  Intermediate 
Reformatory  at  Algoa,  from  August 
27,  1934,  for  the  crime  of  ^arceny 
of  Automobile.  His  papers  appear 
regular  and  the  statement  of  fact 
of  the  Prosecuting  Attorney  accom- 
panying his  commitment  recites  that 
aside  from  minor  offenses  he  was  con- 
victed of  Possession  of  Stolen  Pro- 
perty and  sentenced  to  the  Reforma- 
tory at  Boonville,  to  serve  two  (2) 
years  from  [December  7,  1929* 

*Ae  frequently  have  a condition  of 
this  kind  and  considerable  confusion 
has  been  brought  about  in  the  minds 
of  officials  of  this  prison  as  well 
as  officials  of  the  Intermediate  Re- 
formatory concerning  the  status  of 
offenders  of  this  kind.  Most  of 
the  officials  have  been  of  the  op- 
inion that  convicts  of  this  class 
are  not  eligible  to  be  committed 
to  the  Intermediate  Reformatory 
on  account  of  the  provisions  of 
Section  8474  of  the  Revised  Stat- 
utes of  1929.  Some  are  of  the  op- 
inion that  the  former  sentence  to 
Boonville  is  not  a bar  to  his  ad- 
mission to  the  Intermediate  Reform- 
atory. 
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paragraph 


nA  written  opinion  from  your  office 
would  go  far  to  aettlo  In  the  mlnda 
of  the  officials  the  uncertainty  of 
their  acts,  and  I wojjld  appreciate 
an  opinion  from  you. 

Section  8474  R.  S.  Ho.  1929,  provides  as  fol 


"If  any  male  person  seventeen  years 
of  age  and  less  than  twenty-five 
years  of  age  be  convicted  of  a 
felony  for  the  first  time,  and  he 
be  not  guilty  of  treason  or  murder 
in  the  first  or  second  degree,  or 
any  offense  for  which  caoltal  pun- 
ishment is  provided,  the  court 
trying  such  person  may  sentence 
hlir  to  the  custody  of  the  officials 
of  the  intermediate  reformatory  to 
be  confined  at  said  reformatory  for 
the  term  prescribed  by  the  statutes 
of  this  state  and  fixed  by  the  court 
or  Jury  as  a punishment  for  such 
offense.  It  shall  be  the  duty  of 
the  officials  in  charge  of  said  re- 
formatory to  receive  all  such  con- 
victed persons." 

Section  8475  R.  S.  Mo.  1929,  provides  under 
(a)  as  follows: 

"a.  As  soon  as  the  construction  of 
the  intermediate  reformatory  is  to  be 
undertaken,  or  as  soon  as  its  agri- 
cultural or  industrial  activities 
require  laborers,  the  commissioners 
of  the  department  of  penal  institu- 
tions shall  have  power,  with  the 
consent  of  the  governor  to  transfer 
to  the  tract  of  land  upon  which  the 
intermediate  reformatory  is  to  be 
located  any  or  all  inmates  of  the 
Missouri  reformatory  at  Boonvllle 
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and  of  the  Missouri  penitentiary, 
who  at  the  time  of  their  last  con- 
viction were  between  the  ages  of 
seventeen  (17)  and  twenty-five  (25) 
years  and  who  are  serving  their 
first  sentence  for  conviction  of  a 
felony.  The  number  of  convicts 
thus  to  be  transferred  at  any  time 
is  to  be  limited  to  the  number  that 
can  be  properly  housed,  guarded  and 
cared  for  and  that  can  be  employed 
efficiently,  and  economically  in 
the  construction  and  operation  or 
maintenance  of  the  intermediate  re- 
formatory. In  so  far  as  practicable 
the  construction  of  the  intermediate 
reformatory  shall  be  caiTled  on  by 
neans  of  the  labor  of  such  offenders 
eligible  to  admission  to  it.  In 
making  such  transfers  as  are  herein 
authorized  preference  shall  be  given 
to  those  inmates  of  the  Missouri  re- 
formatory at  Boonville  and  who  are 
eligible  to  transfer  to  the  inter- 
mediate refonnatory.  In  making 
the  transfer  of  inmates  of  the 
Missouri  penitentiary  who  are  eli- 
gible to  transfer  to  the  intermed- 
iate reformatory  preference  shall 
be  given  to  the  younger  ones  and 
those  who  for  good  reason  are  most 
worthy  or  in  need  of  such  a transfer." 

Section  8350,  -aws  of  Missouri  1933,  page 
331,  provide  as  follows: 

"Any  person  under  the  age  of  seven- 
teen years,  convicted  of  a crime,  the 
punishment  of  which,  under  the  stat- 
utes of  this  state,  when  committed 
by  persons  over  the  age  of  seventeen 
years,  is  lmorlsonment  in  the  peni- 
tentiary for  a term  of  not  less  than 
ten  years,  may  be  punished  in  the 
same  manner  and  to  the  same  extent 
as  provided  by  the  statutes  for  the 
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punishment  of  persons  over  the  age 
of  seventeen,  or.  If  a boy,  he  may 
be  Imprisoned  In  the  penitent iary 
or  committed  to  the  Missouri  Train- 
ing School  for  Boys;  and  any  boy 
under  the  age  of  seventeen  years  con- 
victed of  any  other  felony,  either 
upon  plea  of  guilty  or  upon  trial, 
may  be  committed  to  the  Missouri 
Training  School  for  boys*  Any  boy 
under  the  age  of  s eventeen  years 
convicted  of  a misdemeanor  In  any 
court  of  record,  either  upon  the 
plea  of  guilty  or  upon  trial,  may. 

In  the  discretion  of  the  court,  be 
committed  to  the  Missouri  Training 
School  for  boys*  No  boy  under  seven- 
teen years  of  age  convicted  of  a 
felony  shall  hereafter  be  committal 
to  the  county  Jail  as  a punishment 
for  such  offense*  Any  court  having 
a criminal  Jurisdiction,  in  which 
any  male  person,  between  seventeen 
and  twenty-five  years  of  age,  shall, 
upon  a plea  of  guilty,  or  by  the 
verdict  of  a Jury,  be  convicted  of 
a felony,  and  his  punishment  assessed 
at  Imprisonment  in  the  penitentiary, 
may.  In  Its  discretion,  at  the  same 
term  at  which  such  plea  of  guilty 
Is  entered  or  conviction  occurs, 
and  before  such  person  is  transferred 
to  the  penitentiary,  commute  the  pun- 
ishment to  the  confinement  of  the 
Missouri  lntermeiiate  reformatory 
for  such  term  as  the  court  may  deem 
proper,  tut  not  for  a longer  time 
than  that  fixed  In  the  sentence  to 
the  penitentiary;  but  such  court 
shall  first  ascertain  and  determine 
that  said  conviction  or  plea  of 
guilty  is  the  first  conviction  or 
plea  of  guilty  of  such  person  for  a 
felony,  and  that  the  previous  con- 
duct, habits  and  associations  of  the 
person  so  convicted  or  pleading 
guilty  warrant  such  commutat ion*" 
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Section  8351,  haws  of  Missouri  1933,  page 
332,  provide  as  follows: 

"The  governor  shall  have  power  to 
commute  the  punishment  of  any  male 
person  under  twenty-five  years  of 
age  who  may  heretofore  have  been, 
or  may  hereafter  be  sentenced  to 
the  penitentiary,  whom  he  may  deem 
suitable  to  be  sent  to  the  Missouri 
Intermediate  reformatory,  to  com- 
mitment in  said  Intermediate  re- 
formatory for  such  term  as  he  may 
think  proper,  not  exceeding  the 
time  for  which  said  person  may  have 
been  or  may  be  sentenced  to  the 
penitentiary.  If  any  male  person 
between  the  ages  of  seventeen  and 
twenty-five  years  who  shall  have 
been  sentenced  to  confinement  in 
the  penitentiary,  upon  his  first 
conviction  or  plea  of  guilty  of 
a felony,  and  whose  punishment 
shall  have  been  thereafter  com- 
muted by  the  governor,  or  by  any 
court  of  criminal  Jurisdiction, 
as  heretofore  provided  in  this 
chapter,  to  confinement  in  the 
intermediate  reformatory,  shall  be 
found  to  be  incorrigible,  and  not 
amenable  to  reformation  by  the 
opportunities  and  advantages  afforded 
him  in  such  intermediate  reformatory, 
the  governor  may  annul,  cancel  and 
revoke  the  commutation  granted  such 
person  and  order  and  direct  the  said 
board  to  transfer  such  person  to  the 
state  penitentiary  where  the  adid 
board  shall  confine  him  until  he 
shall  have  servea  the  remainder  of 
the  sentence,  in  accordance  with 
the  terms  of  the  original  judgment 
against  him,  which  had  not  been 
served  upon  the  date  of  the  commu- 
tation of  said  sentence  to  confine- 
ment in  such  intermediate  reformatory. 


n 
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There  is  nothing  in  Section  8474  that  would 
prevent  the  court,  in  the  case  suggeste  in  your  let- 
ter, from  sentencing  said  convict  to  the  Intermediate 
reformatory  for  Larceny  of  an  Automobile.  The  fact 
that  he  had  teen  previously  convicted  of  possession 
of  stolen  property  and  sentenced  to  the  refer  mat ory 
at  Boonville  to  serve  itwo  years  does  not  mean  neces- 
sarily that  his  conviction  for  larceny  of  an  automo- 
bile was  otherwise  than  a conviction  *6^  a felony  for 
the  first  time." 

Section  8475  gives  the  governor  power  to 
transfer  from  the  penitentiary  to  the  intermediate 
reformatory,  boys  between  the  proper  ages  "who  are 
serving  their  first  sentence  for  a conviction  of  a 
felony."  In  such  transfer  the  Legislature  had  in  mind 
that  Algoa  be  for  benefit  of  first  offenders  and  also 
for  those  boys  who  have  been  previously  convicted  of 
a felony  but  never  incarcerated  for  punishment  on  said 
previous  conviction. 

Lection  8350,  supra,  provides  that  trial 
courts  can  commit  to  the  intermediate  reformatory  boys 
between  seventeen  and  twenty-five  years  of  age,  pro- 
vided the  court  first  ascertain  that  the  conviction  is 
the  first  conviction  of  said  person  for  a felony.  In 
spite  of  all  facts  of  your  letter  It  must  be  presumed 
by  you  as  warden  that  said  court  performed  its  duty  and 
that  the  commitment  to  the  intermediate  refer  matory  was 
Issued  only  after  the  court  determined  that  the  con- 
viction Is  the  first  conviction  of  said  person  for  a 
felony.  The  court,  no  doutt,  determined  that  the  prior 
conviction  and  sentence  to  Boonville  was  not  for  a felony. 

Section  8351,  supra,  provides  for  comm  tment 
of  sentences  to  the  penitentiary^  to  sentences  to  the 
Intermediate  reformatory,  and  tne  governor’s  right  to 

commute  need  not  be  measured  by  any  other  yard  stick 
than  age  limitations.  *ith  a Governor’s  commutation 
under  '-oction  8351,  the  Governor  does  not  have  to  con- 
sider former  convictions  of  felonies  as  conditions  pre- 
cedent to  his  power  to  commute  to  a sentence  to  inter- 
mediate reformatory. 


CONCLUSION • 

From  the  facts  submitted  in  your  letter,  it 
is  the  opinion  of  this  office  that  Dallas  Arnell  is 
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properly  committed  to  the  Intermediate  reformatory 
for  the  cr'me  of  larceny  of  an  Automobile,  and  that 
the  statement  of  the  prosecuting  attorney  as  to  8 prior 
conviction  and  sentence  to  Eoonvllle  for  two  years  for 
the  crime  of  possession  of  stolen  property  does  not  in 
any  way  nullify  the  commitment  of  the  trial  court. 

It  was  intended  by  the  Legislature  that  Algoa 
be  a penal  institution  for  selected  convicts  who  may 
be  susceptible  to  reformation.  Through  the  whole  act 
it  is  evident  that  said  reformatory  was  intendei  for 
others  besides  first  offenders,  whore  the  facts  and 
circumstances  measured  by  the  trial  Judge  or  the  gover- 
nor, in  the  exercise  of  discretion,  wish  to  disregard 
a prior  conviction.  From  the  facts  stated  in  your  let- 
ter It  is  not  for  us  to  say  that  the  trial  court  abused 
his  discretion.  Considering  the  purpose  for  which  the 
Intermediate  reformatory  was  founded  it  may  well  be  said 
that  the  trial  court  exercised  good  discretion  when  he 
sentenced  Dallas  Arnell  to  the  Intermediate  reformatory. 


Respectfully  submitted 


KM.  ORR  SAWTLR3 

Assistant  Attorney  Qeneral. 


APPROVED: 


HOT  WcEIFTrtTCi:.'  ' 

Attorney  General. 


WOS:H 


C ON V ITS --WARDEN:  Imprisonment  shall  never  be  computed 

from  a date  in  the  judgment  which  Is 
prior  to  the  date  of  sentence. 


February  20,  1935. 


Honorable  J.  M. Sanders,  harden 
Missouri  State  Penitentiary 
Jefferson  City,  Missouri 

Dear  Sir: 


Your  request  of  February  8,  1935,  for  an 
opinion  is  as  follows: 

w0n  November  23,  1934,  one  Robert 
Lindsey,  our  register  #45636, 
was  sentenced  by  the  Circuit  Court 
of  Pemiscot  County,  Mo»,  to  serve 
two  (2)  years  in  this  penitentiary 
from  that  county  for  the  crime  of 
Attempted  Robbery,  UDon  his  plea 
of  guilty  to  said  charge  on  the 
aforementioned  date.  Accordingly 
a certified  cony  of  the  said  sen- 
tence and  judgment  of  said  cir- 
cuit court  was  issued  by  the  Cir- 
cuit Clerk  of  Pemiscot  County  and 
was  placed  in  the  hands  of  the 
Sheriff  of  said  county.  With 
this  sentence  and  Judgment  In  his 
possession,  the  said  Sheriff  de- 
livered the  said  Lindsey  to  this 
prison  on  November  29,  1934. 

Ihls  proceeding  washed  at  the 
November  1934  Term  of  said  Circuit 
Court • 

"xyster,  on  December  31,  1934, 
the  Judge  of  the  said  Pemiscot 
County  Circuit  Court,  issued  a 
duly  certified  copy  of  his  order 
allowing  the  said  Lindsey  241 
days  of  time  spent  in  the  New 
Madrid  and  Pemiscot  County  Jails 
prior  to  the  date  of  sentence, 
the  nuroose  being  to  apply  this 


Honorable  J.  M*  Sanders 


-2 


February  20,  1955 


time  on  the  sentence  previously  im- 
posed by  the  said  Court*  This  order 
was  also  made  at  the  said  November 
1934  Term,  but  no  mention  of  the  or- 
der was  made  in  the  original  seh- 
tence  and  judgment,  and  the  ordpr 
for  the  allowance  was  not  recelted 
by  this  prison  until  after  the  pris- 
oner had  already  been  delivered  and 
his  status  fixed* 

"It  Is  the  contention  of  this  office 
that  the  Board  is  not  bound  to  ob- 
serve the  requirements  of  the  said 
order,  and  I would  respectfully  ask 
that  you  give  a written  opinion  as 
to  the  validity  of  the  order  for 
allowance  of  the  241  days*" 

In  State  v.  Gartrell,  71  S.  1045,  171  Mo* 
489,  1*  c.  504,  our  upreme  Court  said: 

"It  is  the  settled  law  of  this 
State  that  during  the  whole  of  the 
term  In  which  any  judicial  act  5s 
done,  the  orocee-  ings  are  consid- 
ered in  fieri,  and  this  applies 
even  to  adjourned  sessions  of  the 
same  term,  and  the  record  remains, 
so  to  speak.  In  the  breast  of  the 
Judge  or  Judges  of  the  court,  and 
hence  is  subject  to  amendment  ar 
alteration  as  he  or  they  may  direct, 
tut  after  the  lapse  of  the  term,  or 
its  final  adjournment,  the  Judge 
ha 8 no  power  to  change  the  record 
further  than  by  nunc  pro  tunc  entries 
to  make  the  record  speak  the  exact 
truth  of  that  which  actually  did 
occur  during  the  temn,  and  then  only 
when  there  is  sufficient  record  or 
minutes  of  the  judge  or  clerk  to 
authorize  such  amendment,  as  it  has 
been  repeatedly  ruled  by  the  court 
that  such  corrections  can  not  be 
made  'from  outside  evidence  or  from 
facts  existing  alone  in  the  breast 
of  the  judge,  after  the  end  of  the 
term  at  which  the  final  Judgment 
was  rendered'  ". 
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There  is  no  doubt  tut  what  the  trial  court 
could  make  an  effective  order  changing  the  record  of 
a Judgment  and  sentence  rendered  during  term  time  if 
the  prisoner  be  not  in  custody  of  the  warden,  for  this 
court  said  in  tx  parte  Simpson,  300  te.  V,  491,  1.  e. 

483: 

"The  right  of  the  circuit  court  at 
the  same  term  to  set  aside  its  judg- 
ment of  January  8,  1936,  and  to  enter 
a new  judgment,  before  petitioner  was 
taken  to  the  penitentiary,  is  not  and 
could  not  well  be  questioned." 

A judgment  in  oro  tunc  may  be  made  in  and  after 
term  time  and  in  the  absence  of  defendant. 

In  State  v.  Primm,  61  Mo.  166,  1.  c.  170  the 
Supreme  Court  said: 

"There  is  nothing  in  the  argument 
that  the  Judgment  was  written  up 
after  proceedings  in  the  court,  and 
during  the  absence  of  the  accused. 

The  formal  judgments  are  usually 
transcribed  by  the  clerks  afterwards, 
and  are  taker  from  the  minutes  or 
docket  entries  made  by  the  officers 
at  the  time;  and  if  they  are  truly 
stated,  they  are  not  objectionable 
on  that  account." 

In  the  case  of  Ex  oarte  Meyers,  44  ££o.  279,  1. 
c.  283,  the  Supreme  Court  said: 

"As  a general  rule,  the  day  on 
which  a prisoner  is  sentenced  will 
te  reckoned  as  a part  of  his  term 
of  imprisonment;" 

The  above  case  Is  authority  for  computing  pun- 
ishment from  day  of  sentence,  but  it  does  not  touch  on 
the  problem  of  allowing  Jail  time  served  before  the  date 
of  sentence. 

In  the  case  of  Ex  parte  Thornberry,  254  S.  W. 
1087,  1.  c.  1090;  300  Mo.  661,  the  Supreme  Court  said: 
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"»  > * tfafter  sentence  has  been 
pronounce!,  the  court  has  no  power 
to  Indefinitely  stay  the  execution 
of  same,  either  In  whole  or  In  part, 
and  any  order  made  to  that  effect  Is 
void*" 

In  ft*  C.  L,  page  248,  Section  252,  we  find  the 
law  stated  thus: 

"The  power  to  susoend  sentence  and 
the  cower  to  grant  reprieves  and 
pardons,  as  understood  when  the  con- 
stitution was  adopted,  are  totally 
distinct  and  different  in  their  origin 
and  nature.  The  former  was  always  a 
rt  of  the  Judicial  power;  the  lat- 
ter was  always  a part  of  the  execu- 
tive cower.  The  framers  of  the  fed- 
eral and  state  constitutions  were 
perfectly  familiar  with  the  princi- 
ples governing  the  power  to  grant 
pardons,  and  it  was  conferred  by 
these  instruments  on  the  executive 
with  full  knowledge  of  the  law  on 
the  subject,  and  the  words  of  the 
constitution  were  used  to  express 
the  authority  formerly  exercised  by 
the  Inglish  crown,  or  by  its  repre- 
sentatives in  the  colonies.  As  this 
Dower  was  understood,  it  did  not  com- 
prehend any  part  of  the  Judicial 
functions  to  suspend  sentence,  and 
it  was  never  Intended  that  the  au- 
thority to  grant  reprieves  and  par- 
dons should  abrogate,  or  in  any  de- 
gree restrict,  the  exercise  of  that 
Dower  in  regard  to  their  own  Judg- 
ments, that  criminal  courts  had  so 
long  maintained.  The  two  powers,  so 
distinct  and  different  in  their  na- 
ture and  character,  were  still  left 
separate  and  distinct,  the  one  to 
be  exercised  by  the  executive,  and 
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the  other  by  the  judicial  department. 

The  principal  reason  for  the  rule 
denying  the  power  of  a court  to  sus- 
pend a sentence  indefinitely,  as  for 
the  rule  denying  a court  power  to  stay 
the  execution  of  a sentence,  is  that 
to  permit  it  to  be  done  would  be  to 
allow  the  judicial  department  to  exer- 
cise the  power  of  commuting  or  pardon- 
ing which  belongs  to  the  executive 
brench  of  the  government.  This  is 
on  th<  theory  that  when  a defendant 
is  found  guilty  the  duty  of  the  court 
is  to  impose  sentence,  and  that  if, 
for  considerations  which  can  appeal 
only  to  the  pardoning  power,  the 
court  is  permitted-  to  suspend  inde- 
finitely the  imposing  of  sentence 
the  result  or  effect  is  the  same  as 
a pardon  by  the  executive." 

16  Corpus  Juris  at  page  1372  states  the  law 

thus: 


"The  time  imprisonment  is  to  com- 
mence ordinarily  is  no  part  of  the 
sentence;  and  where  the  judgment 
fixes  the  date  that  imprisonment 
shall  begin,  it  should  b«  construed 
to  mean  that  the  period  of  impris- 
onment shall  begin  from  the  date 
named  unless  the  execution  of  the 
sentence  is  stayed  for  the  time 
being  in  some  of  the  ways  provi- 
ded by  law,  in  which  event  it 
ought  to  be  computed  from  the  time 
the  prisoner  is  actually  incar- 
cerated. 

"According  to  the  statutes  in  some 
jurisdictions  the  term  of  imprison- 
ment commences  on  the  day  that  sen- 
tence is  pronounced. 

"In  the  absence  of  a statute  the 
time  which  defendant  has  spent  in 
jail  awaiting  trial,  or  the  time 
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which  he  spends  after  conviction 
and  before  sentence  awaiting  a de- 
d Is  ion  on  his  plea  In  bar  to  another 
Indie tment  forms  no  Dart  of  the  term 
for  which  he  is  sentenced.  However, 
the  time  defendant  suffers  imprison- 
ment while  awaiting  trial  is,  under  . 
some  statutes,  credited  upon  the 
oerlod  fixed  In  the  sentence* 

Article  V,  Section  8,  Missouri  Constitution 
provides  in  part* 

"The  Governor  shall  have  power  to 
grant  reprieves,  commutations  and 
pardons,  after  conviction,  for  all 
offenses,  except  treason  and  cases 
of  impeachment,  upon  such  condition 
and  with  such  restrictions  and  lim- 
itations as  he  may  think  proper, 
subject  to  such  regulations  as  may 
be  provided  by  law  relative  to  the 
manner  of  applying  for  pardons**  * * 

*" 

In  the  case  of  State  v*  Sloes,  25  Mo*  291, 
1*  c*  293,  the  court  said: 

"*11  the  departments  of  our  govern- 
ment are  confined  in  their  operations. 

They  have  prescribe!  limits,  which 
they  cannot  transcend.  The  union  of 
the  legislative,  executive  and  Judi- 
cial functions  of  government  in  the 
same  body,  as  shown  by  experience, 
had  been  productive  of  such  injustice, 
craelty  and  oppression  that  the 
framers  of  our  constitution,  as  a 
safeguard  against  those  evils,  or- 
dained that  the  powers  of  government 
should  be  divided  into  three  distinct 
departments,  and  that  no  person 
charged  with  the  exercise  of  powers 
properly  belonging  to  one  of  these 
departments  should  exercise  any 
powers  properly  belonging  to  either 
of  the  others,  except  in  the  in- 
stances expressly  directed  or  per- 
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mitted  by  the  constitution. 

"Although  questions  have  sometimes 
arisen  whether  a power  properly  be- 
longed to  one  department  of  govern- 
ment or  another,  yet  there  is  no 
contrariety  of  ooinion  as  to  the 
department  of  the  government  to  which 
the  power  of  pardoning  offenses  pro- 
nerly  anoewtalns.  All  unite  in  pro- 
nouncing it  an  executive  function. 

£o  the  framers  of  our  constitution 
thought,  and  accordingly  vested  the 
power  of  pardoning  in  the  chief  ex- 
ecutive officer  of  the  state. 

"There  can  be  no  question  as  to 
the  nature  of  the  act  under  con- 
sideration. It  is  as  effectually 
a pardon  as  though  it  were  one  in 
font  under  the  great  seal  of  our 
state." 


' CONCLUSION. 

Under  the  facts  presented  In  your  letter, 
Missouri  has  no  statutes  providing  that  the  court  may 
or  shall  state  in  the  Judgment  or  sentence  the  date 
when  Imprisonment  must  start  or  may  be  computed  from. 
Missouri  has  such  statutes  applicable  to  other  facts, 
but  such  statutes  are  not  pertinent  to  the  facts  pre- 
sented for  this  opinion. 

There  seems  to  be  no  question  tut  what  the 
first  judgment  and  sentence  rendered  be  sufficient  in 
form  and  substance  uDon  which  to  supnort  incarceration 
in  the  penitentiary  and  by  the  terms  of  same.  Incarcer- 
ation would  date  from  the  day  of  sentence,  unless  per- 
chance this  last  order  is  to  be  given  effect. 

"hat  you  want  to  know  i show  does  this  subse- 
quent order,  which  purports  to  start  the  date  that  im- 
prisonment Is  to  be  comoutei  from  a date  prior  to  the 
date  of  sentence,  in  fact  at  a date  nrior  to  the  date 
of  sentence  starting  on  the  date  of  original  incarcer- 
ation in  jail  where  defendant  was  awaiting  his  day  in 
court,  effect  the  original  Judgment  and  sentence  of  the 
court. 


Honorable  J.  M.  Zanders 
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The  new  order  In  short  la  an  attempt  on  the 
part  of  the  trial  court,  after  Judgment  and  sentence, 
to  allow  Jail  time  by  an  order  which  he  expects  the 
warden  to  Enforce  as  a stay  of  execution  is  enforced. 

In  short  it  is  a Judicial  reprieve  if  it  is  to  be  given 
any  force  at  all. 

fcy  its  operation  it  is  an  infringment  on  the 
exclusive  executive  power  of  the  governmor  to  issue  an 
edict  of  pa  don,  aa  allowable  under  the  Missouri  Consti- 
tution, and  would  have  exceeded  the  courts  Jurisdiction 
if  given  as  a part  of  the  original  Judgment  and  sentence. 

The  subsequent  court  order  Is  not  a temporary 
suspension  of  sentence  allowable  to  enable  an  appeal  to 
be  perfected  or  to  allow  for  time  to  aonly  for  a pardon 
or  parole  or  any  other  allowable  relief  against  immed- 
iate enforcement  of  a sentence,  tut  was  a permanent  sus- 
pension of  execution  based  on  considerations  extraneous 
to  the  legality  of  the  conviction  an*  In  excess  of  the 
power  of  the  trial  court  in  enforcing  the  sentence. 

It  the  opinion  of  this  office  that  said 
order  was  rendered  beyond  the  Jurisdiction  of  the  trial 
court  and  is  unconstitutional  and  void  and  of  no  legal 
force  and  effect.  Such  an  order  attached  to  this  ori- 
ginal Judgment  and  sentence  would  have  been  void,  and 
the  fact  that  It  came  *uring  the  same  term  of  court  as 
the  original  Judgment  and  Sentence  does  not  add  to  its 
validity,  ^uch  an  order  would  be  void  If  made  by  the 
trial  court  nunc  pro  tunc  at  a subsequent  term. 

The  time  when  imprisonment  should  be  computed 
from  is  no  part  of  the  Judgment  and  sentence  In  the  case 
under  consideration,  and  should  not  be  considered  by  the 
warden  when  booking  the  prisoner. 

Respectfully  submitted 

• t 


APPROVED  : 


’KM.  ORR  SAWYERS 

Assistant  Attorney  Oeneral. 


ROY  McKITTRICK 
Attorney  Oeneral. 
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PUBLIC  OFFICERS  - Same  person  cannot  hold  position  of  road 
overseer  and  committeeman  under  corn-hog  program. 


April  16,  1935. 


Eon.  lilllan  H.  Sapp, 

Prosecuting  Attorney, 
Boone  County, 
Columbia,  Missouri. 


Dear  Sir: 


We  are  in  receipt  of  your  letter  of  March  16, 
wherein  you  make  the  following  inquiry,  and  request  an  opinion 
from  this  offioe  regarding  same: 

"A  few  days  ago  the  county  court 
appointed  a gentlemen  in  this 
county  as  road  overseer  of  a 
certain  district.  This  sane  man 
had  been  elected  by  his  township 
as  one  of  the  committeemen  to 
handle  the  corn- hog  program.  You 
pernaps  are  familiar  with  the 
organization  which  takes  care  of 
and  administers  this  program.  I 
would  like  to  have  an  opinion  as  to 
whether  or  not  this  man  can  hold 
both  of  theso  positions  at  the 
same  time." 

In  an  opinion  recently  rendered  to  the  Honorable 
Walter  Stillwell,  Prosecuting  Attorney  of  Marion  County,  Mo.  this 
department  ruled  that  a person  appointed  road  overseer  under 
'ection  7870,  R.S.  o.  1929  was  a public  officer  within  the 
meaning  of  the  law. 

A commi teaman  appointed  to  handle  the  corn-hog  program 
is  acting  under  the  direction  of  the  Federal  government  or  a 
Federal  agency;  therefore,  the  office  of  road  overseer  constitutes 
a county  public  officer,  while  the  office  of  committeeman  to 
handle  the  corn-hog  program  would  constitute  a Federal  appoint- 
ment. 


Hon.  William  H.  Sapp 
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Several  sections  of  the  Constitution  of  Missouri  have  an 
indirect  bearing  on  the  question  involved,  among  them  being 
Section  12,  Article  IV,  Section  18  Article  IX,  and  Section  4 
Article  XIV.  Section  12  deals  with  the  ouestion  of  members  of 
the  General  Assembly  holding  other  offices  and  therefore  cannot 
be  pertinent  to  our  question.  Section  18,  Article  IX  relates 
to  persons  holding  state  offices  and  offices  in  a county,  city 
or  municipality,  but  pertains  to  counties  and  cities  having  a 
population  of  not  more  than  200,000  inhabitants  and  therefore 
constitutes  no  prohibition  against  a person  holding  the  two 
offices  now  under  discussion.  Section  4,  Article  XIV  is  as  fol- 
lows : 

"No  person  holding  an  office  of 
profit  under  the  United  States 
shall,  during  his  continuance  in 
such  office,  hold  any  office  of 
profit  under  this  State.1’ 

We  know,  as  a natter  of  fact,  that  a road  overseer  receives 
certain  compensation  for  his  labor  and  that  a committeeman  re- 
ceives certain  compensation  for  handling  the  corn-hog  program; 
therefore,  both  are  offices  of  profit. 

Ke  are  concerned  primarily  with  the  meaning  of  the  words 
"hold  any  office  of  profit  under  this  State”.  The  meaning  of 
the  various  expressions  used  in  our  Constitution,  such  as  "officers  under 
this  state”,  "under  a municipality  thereof",  "state  officers",  etc., 
are  discussed  in  the  case  of  State  ex  rel.  v.  Bus,  135  Mo.,  l.c. 

335-336  in  the  following  language: 

"Under  this  section  all  officers 
(except  those  under  the  United 
States)  are  divided  into  two  classes, 
viz.:  ’officers  under  the  state' 
and  officers  ’under  a municipality 
thereof.’  The  language  ’officers 
under  the  state’  would  include  Jus- 
tices of  the  peace,  or  they  would 
not  have  been  excepted.  Officers 
of  a county,  though  not  named, 
would  be  included  under  the  expres- 
sion ’officers  under  the  state.' 

We  come  now  to  the  section  in 
question.  It  expressly  divides  the 
officers  into  three  classes,  'state 
officers’,  ’officers  of  any  county’, 
and  'officers  of  a municipality.* 

This  section  was  ouoted  by  Judge 
Sherwood  as  making  plain  the  inten- 
tion of  the  convention  in  the  use 
of  the  expression  'state  officer’ 


lion.  William  H.  Sapp 
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in  9dotlon  IS,  article  6,  and 
as  convincing  that  a sheriff 
was  not  a state  officer  within 
its  meaning.  The  learned  judge 
says : »lf  there  is  any  reliability 
in  plain  words,  this  language 
must  set  the  point  discussed  at 
rest  and  'make  assurance  double 
sure.  ' State  ex  rel.  ▼.  Spencer, 
supra . 

Then  we  find  the  constitution 
using  la  different  connections 
the  sane  words  to  designate  cer- 
tain officers,  we  ought  to  infer 
that  they  were  used  on  overy  occasion 
in  the  seme  sense.  If  the  expres- 
sion 'stato  officers'  as  used  in 
this  section  was  intended  to  neon 
the  sane  as  'officers  under  the 
state',  as  used  in  other  sootlons, 
then  it  would  include  all  officers 
(except  municipal)  from  constable 
u • to  governor.  'Yhat  officers 
would  then  be  lnoluded  in  the  class 
'officer  of  any  county'?  Can  we 
say  that  the  language  is  tautological, 
and  should  be  rejected  in  order  to 
construe  the  sootion  as  wo  think  it 
should  have  been  written?  \a  written 
it  hag  a clear  moaning  and  effect 
should  be  given  to  the  words  used. 

Constitutions  are  supposed  to  be 
carefully  prepared  and  effect  should 
be  given  to  every  word  if  possible." 

The  meaning  of  the  words  "under  this  State"  is  determined 
by  the  Supreme  Court  of  Arkansas  in  the  case  of  7ood  v.  Miller, 
242  3.7..  573,  wherein  the  Court  said  (l.e.  575): 


"Tha  words  'under  this  state',  as 
used  in  the  Constitution,  mean  under 
the  laws  of  this  state,  or  by  virtue 
of  or  in  conformity  with  the  authority 
conferred  by  the  state  as  sovereign. 

It  embraces  all  offices  created  by 
the  laws  of  the  state  as  contradistin- 
guished from  other  authority,  ’.unicipal 
offices  are  created  by  the  statutes  of 
the  state,  and  are  therefore  civil 
offioes  'under  this  state.'  our 


Hon.  William  K.  Sapp 
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conclusion  is  that  appellee  Is 
ineligible  to  hold  the  office 
in  controversy." 


CONCLUSION 


In  view  of  the  foregoing,  it  i3  the  opinion  of  this 
department  that  to  hold  the  office  of  road  overseer  and  also 
of  committeeman  on  the  corn-hog  program  would  be  a violation 
of  Section  4,  Article  XIV  of  the  Constitution  of  the  3tate 
of  Missouri. 


Respectfully  submitted. 


OLLIVER  T,.  NOLEN, 
Assistant  Attorney  General. 


APPROVED: 


R'JY  Me/.  ITT  A I CK, 
Attorney  General. 
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DEAD  BODIES:  .YARDSN:  Prisoners  who  die  in  the  Penitentiary 

should  he  turned  over  to  Anatomical 
Board  when  they  are  to  he  buried  at 
public  expense. 


Pay  7,  1935* 


Honorable  J.  M.  Sanders 
Warden  of  enitentlary 
Jefferson  City,  tflsaouri 


Lear  Kr,  nders: 


lows : 


This  is  to  acknowledge  your  letter  88  fol- 


"Under  date  of  April  3th  lest,  I received 
from  the  Hon,  , B*  Hunter,  Director  State 
fenal  Board,  a letter  written  to  him  by 
V,  D,  Overholaer,  *!•  D,,  Dockets ry,  Mis- 
souri t»te  Anatomical  Door.  , concerning 
the  disposal  of  unclaimed  bodies  of  in- 
states of  this  institution, 

"Since  the  entire  mat' or  is  in  oueatlon, 
allow  me  to  quote  from  the  letter  of  M.  D, 
Overholser,  b,  b,  uoto»-  * In  my  letter 
of  April  End  I did  not  mean  that  we  were 
to  take  the  bo  y before  it  had  been  reasonably 
established  that  It  was  unclaimed,  .hen  a 
death  occurs  in  the  loniten*' lrry  it  can 
usually  be  ascertained  within  a few  hours 
whether  the  bo.  y Is  to  be  claimed  or  not. 

If  the  body  is  claimed  it  is  turned  over 
to  the  undertaker;  however,  if  no  claimant 
is  found  ( v.i thin  24  hours  at  the  most)  I 
should  be  notified  and  a truck  will  be  sent 
for  the  (unembalmed)  body.  In  other  words 
the  undertaker  is  not  to  be  called  unless 
the  arden  has  established  that  the  body 
is  to  be  claimed.  In  only  exceptional  cs»3es 
is  a bo:  y re-claimed  from  the  Anatomical 
3oard,  i or  instance,  when  the  Warden  has 
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pcnsonr'ly  est»  Usher!  that  the  bo;  y Is 
unclaimed  by  having  the  bocy  refused  by  the  known 
re lr.  t Ives  it  Is  thon  turned  over  to  us*  How- 
ever, should  a owe  unknown  relative  m>  ko  a 
claim  for  the  body  at  a lrter  date  It  may 
be  re-olnimed  from  us.  This,  rB  I say,  hap- 
pens very  rarely  - once  or  twice  out  of  every 
lOO  unclaimed  bodies  In  our  experience."  - nd 
of  cuote. 

" e have  been  In  the  practice  of  calling  the 
undertaker  Immediately  upon  the  death  of  an 
Inmate;  the  tinder  taker  embalming  the  body  and 
locating  the  relatives  by  wire.  If  tho  body 
Is  not  claimed,  the  tate  Anatomical  Board  Is 
notified  accordingly. 

" lie  undertaker  la  called  and  the  body  embalmed 
for  two  reasons:  - 1.  e do  not  have  a place  to 
keep  an  'inembalmed  bo<  y for  any  length  of  time. 

2.  he  tlae  noceaaary  to  locate  the  relatives  of 
a deceased  inmate  la  rather  Indefinite,  In  thnt  It 
takes  at  least  a dry  and  oftentimes  several  days. 
This  Is  due  to  the  fact  that  acny  of  the  inmates 
live  In  rural  districts  and  where  tele  rap h scr- 
vl  e,  etc.,  le  rather  alow.  In  all  fairness  to 
tho  ©cease  , we  feel  that  the  relatives  should 
be  located  and  informed  of  the  enth,  even  though 
it  tcke  several  rays  to  do  so. 

Inner  these  clrcumotnnccjj  and  !n  vlnw  of  ‘ he 
contents  of  to*.  0verholser,3  letter,  we  feel  that 
some  legal  decision  is  necessary  in  the  mntter. 
tfust  1,  ns  arden,  comply  with  the  request  of  the 
State  Anatomical  Board  as  set  rown  in  the  letter; 
or,  am  I within  my  duties  to  handle  thr  bodies  of 
deceased  Instates  of  this  Institution,  ns  stated 
above? 


Honors  le  J • ’•  Sanders 


—5— 


My  7,  1935. 


"A  reply  at  your  earliest  convenience  will 
be  sn  redsted." 


This  department  has  twice  previously,  to-wit,  on 
May  15,  1934  and  on  April  23,  1935,  rendered  op intone  con- 
cerning Ispoiltion  of  dead  bodies.  As  these  opinions  sre 
exhaustive  it  is  unneces'--  ry  to  again  establish  the  premises 
83  to  the  disposition  of  dead  bodies.  Copies  of  these 
opinions  are  herewith  enclose  • 

The  cuestion  presented  in  your  letter  is  whether 
or  not  the  arder  of  the  enltentisry  has  a right  to  direct 
the  embalming  cf  - cep  body  pending  the  determination  of 
whether  or  not  the  boy  of  a deceased  convict  shall  be  buried 
at  ubllc  ox  enae,  that  is,  trhether  or  not  the  relatives  of 
the  deceased  convict  will  bury  the  bo.  y or  whether  or  not  the 
bo  y o'  the  deceased,  convict  will  be  burl©  at  public  expense. 

If  the  bo  y of  the  deceased  convict  will  be  burled 
by  the  relatives,  then  of  course,  un  er  our  revious  rulings, 
the  natoraic'  1 dorr  has  no  right  or  authority  over  the  bo  y 
cxce  -t,  perhaps,  if  on  autopsy  la  to  be  performed.  If  the  body 
of  a deceased  eon’  let  is  t buried  at  lie  expense*  then, 
clearly,  under  the  statutes  the  Anatomical  -oard  has  n right 
to  the  body  and  the  disposition  thereof. 

You  desire  to  keep  the  body  until  you  determine  to 
your  own  satisfaction  whether  or  not  the  relatives  of  the  de- 
ceased, If  any,  will  claim  tho  body  and  bury  it.  Toe  establish- 
ing of  the  fr.et  as  to  whether  or  not  sn  ir.mnte^  bo:  y is  to  be 
buried  at  public  exense  is  a question  of  fact,  end  under  your 
powers  and  regulations  as  to  'mantes  of  the  on Itentlary,  you 
uncoubte  ly  have  the  right  to  este  lish  that  fact  before  yoxj 
dispo  e of  the  bo  .y  in  any  particular,  that  Is,  whether  or  not 
you  turn  It  over  to  the  na  torn  leal  Foard  or  hold  the  body  pend- 
ing determination  as  to  whether  or  not  the  body  is  to  be  buried 
at  public  expense. 

However,  in  your  investigation  to  determine  if  the 
bo  y is  to  be  burled  at  public  expense  or  by  relatives  of  the 
deoe  se  , you  have  no  right  to  incur  incebte  ness  to  the  stnto 
by  embalming,  purchase  of  casket,  outfitting,  etc.  It  neces- 
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sf rily  follows  that  if  you  cruse  the  bo  y to  be  embalmed, 
th  n someone  will  have  to,  or  should,  oy  the  undertaker. 

In  other  woros,  If  you  or  cr  a o;y  embalmed  <n.r  the  relatives 
claim  the  ho  y for  burial,  such  wcul  not  have  to  pey  for  the 
unauthorized  embalming  If  they  did  not  wish  to  o so,  end  if 
the  bo  y is  to  bt  urie  ' ? t put  lie  exrense  the  . t:te,  like- 
wise, would  not  h?  ve  to  ay  for  the  embalming,  ecause  bo  ies 
burlod  ot  public  expense  must  be  turne;  over  to  the  na tomlcal 
Hoar  • It  thus  follows  that  in  no  event  will  the  t- ■■  c ever  be 
lis1  le  for  the  payment  of  any  burial  expense  rendered  to  bead 
fco<  les  in  your  custody. 

Thus,  If  you  order  a body  e~«b<'l:n6d  md  tt  turns  out 
that  the  body  is  to  he  burled  at  public  exoenae,  wo  know  of 
no  wr*y  that  the  e-sbs laser  could  be  reimburse:'  unless  you  be 
personally  liable  for  the  charges.  Therefore,  we  suggest 
that  you  follow  the  su  cations  outl_ner:  tn  Dr.  Owerholser,s 
letter,  as  such  appears  to  us  to  be  the  moat  practical  solu- 
tion of  your  problem. 

While  it  seems  to  be  n harsh  rule  tb«t  one  who  has 
departed  this  life  and  has  to  be  buried  at  public  expense, 
ururt  be  turnoc  over  to  the  notomlcal  oarc  to  have  such  r.er- 
son’a  de$<  ' o ‘y  done  with  at  the  will  of  su^h  -oar  , yet,  the 
Legislature  hr.s  prescribed  such  a course  and  we  do  not  comment 
on  the  justnes  or  unjuatnese  of  such  a lav.  re  are  only  in- 
terpreting the  1 w es  it  is  written,  without  re  'arc  to  any 
a ntlmental  feeling  entering  into  the  is cuss ion. 


Respectfully  submitted. 


ILLI/  il  O'd  Y ns 

Assistant  Attorney  lenerrl 


f ? ’ ftOV  f-  S 


'■oy  '.  chi'  r : r K 
Attorney  Genernl 
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(1)  Penitentiary  liable  for  fees  of  Circuit  Clerk 
for  furnishing  certified,  copies  oi  Information 
and  Judgment , requested  by  it. 

(2)  Fees  of  Circuit  Clerk  for  furnishing  certified 
copies  of  Record  to  Penitentiary  necessary  to 
return  a fugitive  from  justice,  should  be  t>aid 
out  of  fund  provided  for  apprehension  d£  cri- 
minals. 

v 
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Ur.  J.  M.  Senders 
harden 

.'[issouri  State  Penitentiary 
Jefferson  City,  Missouri 


Dear  Sir: 


Tills  will  acknowledge  Teoeint  of  your  letter  re- 
questing an  opinion  from  this  office  which  reads  as  follows: 

"In  preparing  requisition  pa  crs  for 
the  return  of  Arthur  Powers,  our  Reg. 

33984,  who  is  a narole  violator  from 
this  prison  and  who  is  now  confined  in 
the  United  States  Penitentiary  at  Leaven- 
worth, Kansas,  it  was  necessary  to  get 
c ertif led  copies  of  the  Prosecuting  At- 
torney's Information  and  also  to  have 
certified  copies  of  the  original  sen- 
tence and  judgment.  It  was  necessary 
for  the  Circuit  Clerk  of  Nodaway  County, 
from  which  county  the  man  was  sentenced, 
to  prepare  these  papers.  He  submitted 
a bill  for  his  services  to  the  nrison 
authorities. 

"This  office  would  like  to  know  if  the 
penitentiary  is  liable  for  these  fees; 
and,  if  so,  whether  such  fees  are  nroier- 
ly  chargea  le  to  ordinary  oners ting  ex- 
penses of  the  institution  or  if  the  ex- 
penses should  be  oaid  out  of  the  fund 
provided  for  the  apprehension  of  crimi- 
nals. 

"An  oninion  from  your  office  at  your 
earliest  convenience  will  be  annreciated. " 


PENITENTIARY  — ) 


CIRCUIT  CLERK. 


Mr,  J.  U.  Sanders 
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Section  11787,  R.  S.  Mo.  1939,  specifies  the 
fees  a olerk  of  a court  possessing  criminal  jurisdiction  is 
entitled  to  for  hiB  services  in  original  proceedings.  Said 
section  reads  in  part  as  follovs: 


“For  conies  of  records  and  papers, 
for  every  hundred  words 10 


"For  each  certificate  and  seal 

authenticating  a cony  of  a 

record 50 


"No  fee  shall  be  charged  by  any  olerk 
in  any  criminal  oase  against  the  state 
or  any  county,  unless  it  is  expressly 
aLlowed  in  this  section:  •••••••••■ 


The  above  section  expressly  allows  a clerk  of 
a court,  possessing  criminal  jurisdiction,  to  oharge  for 
all  copies  of  reoords  and  for  authenticating  said  copies. 


Section  11814,  Laws  of  Missouri,  1933,  makes  it 
the  duty  of  the  clerks  of  all  oourts  of  record  to  charge 
and  collect  every  fee  accruing  to  their  offices  except  such 
fees  as  are  ohargsable  to  the  oounty.  Said  section  reads 
in  part  as  follows: 

"It  shall  be  the  duty  of  the  clerks  of 
all  oourts  of  record  to  oharge  and 
collect,  in  all  oases,  every  fee 
aooruing  to  their  offices  under  the 
provisions  of  sections  11785,  11787, 
and  11788,  or  of  any  other  statute, 
except  ruch  fees  as  are  chargeable  to 
the  oounty, 

In  view  of  the  above,  it  is  the  opinion  of  this 
department  that  it  is  the  duty  of  the  circuit  clerk  to  charge 
and  collect  the  fees  specified  in  Section  11787,  suora,  for 
furnishing  a certified  cony  of  an  Information  and  Judgment 
at  the  request  of  the  Department  of  Penal  Institutions  and 
that  said  Department  is  iiable  for  the  payment  of  said  fees. 
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You  Inquire  whether  such  fees  are  char  cable 
to  ordinary  ooerating  expenses  of  the  institutions  or  to 
the  fund  provided  for  the  ^eheneion  of  oriminals.  It 
is  evident  that  it  was  necessary  to  secure  the  certified 
copies  in  question  in  order  to  apprehend  and  bring  back 
the  nrisoner  to  the  State  Penitentiary.  It  is  therefore 
our  opinion  that  fees  of  the  circuit  clerk  for  making  out 
and  furnishing  certified  copies  of  the  record, necessary 
to  return  a fugitive  fr:>m  Justioe  to  this  3tate,  should  be 
charged  against  and  paid  out  of  the  fund  provided  for  the 
aonrehension  of  criminals. 


Yours  very  truly. 


J.  £•  TAYLOR 

Assistant  Attorney-General. 


AppqoVSD: 


TrdnTTiTfl’ — 
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HABEAS  CORPUS  AD  TESTIFICANDUM:  A circuit  court  has  power 

to  issue  and  may  only  keep 
said  prisoner  as  long  as 
necessary  for  such  to  tes- 
tify. 
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July  15,  1935 


Hon.  J.  M.  Sanders,  warden 
Missouri  State  Penitentiary 
Jefferson  City , -lssouri 


Dear  Sir: 


This  is  to  acknowledge  your  letter  dated  July 
8,  1935,  as  follows: 

"On  May  51st, 1934  Harry  Newbold,  Deputy 
Sheriff  of  St. Louis  County, Missouri , 
delivered  to  me  a Writ  of  Habeas  Corpus 
Ad  Testif ic and urn,  with  reference  to  the 
above  named  party. 

The  writ  was  issued  out  of  Judge  Robert  1. 
McElhinney’s  Court,  Division  # 4 of  St. 

Louis  County,  demanding  me  to  deliver  to 
the  Sheriff  of  St.Louls  County  the  body 
of  the  above  mentioned,  kina  nooker,  to 
be  delivered  in  the  Circuit  Court,  in 
and  for  the  County  and  State  aforesaid, 
at  Clayton, Missouri  on  the  7th  day  of 
June,  1934  at  9 A .1. , then  and  there  to 
testify  to  the  best  of  her  knowledge 
and  belief  in  Case  entitled  oart  Davltt, 
et  al. 

It  is  ray  understanding  Rose grant  and 
Ceoil  McDonald,  two  of  the  defendants 
in  the  case  have  been  tried,  each  receiving 
a prison  sentence,  ihe  case  against  two 
other  defendants,  Bart  Davltt  and  Mrs.  Nellie 
Muench  is  still  pending  and  the  said  Edna 
Booker  is  still  retained  by  the  Sheriff  of 
St.Louls  County. 
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the  question  has  arlaon  as  to  whether 
or  not  that  I should  request  her  return, 
pending  the  date  of  trial  of  the  other 
defendants* 

flease  advise  ~e  whether  I liave  any 
authority  to  demand  her  return  to 
prison,  pending  the  date  of  trial  of 
the  other  defendants. " 


We  assume  that  tdna  hooker,  number  36619,  was  a 
witness  for  the  State  and  was  taken  from  your  custody  under 
and  by  virtue  of  Section  5616  8«  S.  ^i:  sourl  1929,  which 
reads  as  follows i 


” very  person  indicted  or  prosecuted 
for  a criminal  offense  shall  be  en- 
titled to  subpoenas  end  compulsory 
process  for  witnesses  in  his  behalf; 
and  whenever  any  convict,  confined 
in  the  penitentiary,  shall  be  con- 
sidered an  Important  witness  in  behalf 
of  the  state, upon  any  criminal  prosecu- 
tion against  any  other  convict,  by  the 
attorney-general  or  prosecuting  attorney 
conducting  the  same,  it  shall  ba  the  duty 
of  the  court,  or  Judge  thereof  in  vacation, 
in  which  the  prosecution  is  pending,  to 
grant,  upon  the  affidavit  of  such  attorney- 
general  or  prosecuting  attorney,  a writ 
of  habeas  corpus , for  the  purpose  of 
bringing  such  person  before  the  proper 
court  to  testify  upon  such  prosecution; 
such  convict  nay  be  examined,  and  shall 
be  considered  a competent  witness  against 
any  fellow  convict  for  any  offense  actually 
committed  wh'lst  in  prison,  and  whilst 
the  witness  shall  liave  been  confined  in 
the  penitentiary.” 


In  Ex  parte  oarmaduke  91  Mo*  226,  the  Supreme 
Court  of  Missouri,  in  a divided  opinion,  said,  page  256: 
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"Corapulpory  process.  Tor  a witness, 
signifies  and  means  a process  that 
will  compel  the  attendance  of  such 
witness  - a process  that  will  bring 
a witness  Into  court  who  refuses  to 
come  without  It." 


The  facte  In  the  Instant  case  being  that  dna 
x>okor  was  confined  In  the  penitentiary,  hence,  she  could 
not  attend  and  testify  as  a wltnsr  without  being  taken 
from  her  confinement  and  by  process  of  court.  The 
dissenting  opinion  of  Judge  Sherwood,  page  250,  in  the 
-arraaduko  case,  supra,  points  out  the  purpose  of  a writ 
of  habeas  corpus  ad  testificandum,  havln  the  following 
to  say* 


" he  writ  of  habeas  corpus  ad  testi- 
ficandum Is  a very  ancient  one,  and 
was  -rentable  at  the  discretion  of 
the  courts  at  common  law.  It  war  a 
process  whereby  the  attendance  of 
witnesses  war  compelled,  and  It  was 
employed  to  bring  the  witness  before 
the  court,  whether  In  custody  awaiting 
trial,  or  when  undergoing  sentence, 
(cases  cited)-  •*••****• 

And  there  are  Instances  whore  the 
state  courts  have  Issued  the  writ  In 
question,  whero  the  witness  was  in 
custody  or  undergoing  sentence.  The 
Instances  of  the  issuance  of  such  a 
writ  are  not  frequent  In  the  state 
courts,  but  whenever  they  occur,  or 
are  referred  to,  they  distinctly 
recognise  the  principle,  and  the  un- 
doubted right  of  a defendant  In  a 
criminal  case  to  have  it  enforced. 
(c&Fes  cited)*  « * * ~ v> 


Corpus  Juris,  Vol.  29,  page  6,  has  the  following 
to  say  concerning  habeas  corpus* 

"Tha  writ  of  habeas  corpus  is  a writ 
directed  to  the  person  detaining 
another,  commanding  him  to  produce 
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the  body  of  the  prisoner  at  a desig- 
nated time  and  place,  with  the  day 
and  cause  of  hie  eapt' on  and  detentlonm 
to  do,  submit  to,  and  receive  whatsoever 
the  court  or  Judge  awarding  the  writ 
shall  consider  In  that  behalf.  The 
name  Is  derived  from  the  significant 
words  which  it  contained  when  the  writs 
Issued  by  the  English  courts  were  in 
the  Latin  language.  There  are  several 
varieties  of  this  writ,  * * * * ■*." 


The  writ  of  habeas  corpus  ad  testificandum  Is 
for  the  purpose  of  bringing  a witness  before  a court 
for  the  purpose  of  testifying  In  said  cause  and  for  no 
other  purpose.  Ex  parte  larmaduke,  supra. 

We  conclude  that  the  Circuit  Court  of  St .Louis 
County  had  a right  to  Issue  a writ  of  habeas  corpus  ad 
testificandum,  commanding  you  to  produce  said  prisoner 
to  testify  In  a cause  ponding  In  said  court.  te  note 
that  this  writ  was  served  on  you  and  you  delivered  said 
prisoner  on  the  7th  day  of  June,  1934,  and  to  date  she 
has  not  been  returned  to  your  custody.  It  is  our 
further  opinion  that  the  court  does  not  have  a right  to 
obtain  custody  of  a person  under  your  Jurisdiction,  by 
writ  of  habeas  corpus  ad  testlf lcandum,  and  retain  said 
custody  Indefinitely,  but,  that  the  court  may  compel  a 
witness  confined  in  the  penitentiary  to  be  delivered  for 
the  purpose  of  testifying  and  when  the  purpose  for  which 
said  prisoner  was  delivered  lias  been  completed,  then 
said  prisoner  Is  to  be  returned  to  your  oustody  to  be 
dealt  with  according  to  law,  that  Is,  for  the  purpose  of 
serving  out  tho  sentence  Imposed  upon  said  prisoner. 

It  Is  our  opinion, that  If  the  sheriff  will  not 
voluntarily  relinquish  the  custody  of  said  person  to  you 
that  you  should  file  a motion  In  the  circuit  court, 
setting  out  the  facts, and  ask  that  the  sheriff  be  com- 
manded to  deliver  possession  and  oustody  of  said  prisoner 
and  If  said  court  will  not  so  direct  the  sheriff,  then 
It  Is  our  further  opinion  that  yon  may  apply  for  a writ 
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of  haboae  corpus,  the  purpose  of  which  Is  to  regain 
custody  of  the  person  so  that  the  sentence  Imposed 
upon  such  may  be  compiled  with.  State  ex  rel* 
v.  Rudolph  17  5,  «*  (2nd)  832. 

A circuit  court,  by  writ  of  habeas  cor  us  ad 
testificandum,  may  obtain  Jurisdiction  and  custody  of 
a person  confined  in  the  penitentiary , and  If  eald  court 
could  retain  such  custody  or  control  for  an  indefinite 
period,  then  it  could  be  that  a prisoner  would  newer 
have  to  serve  the  sentence  imposed  as  such  would  be 
held  In  the  county  Jail  or  by  order  of  the  circuit 
court* 


Yours  very  truly. 


James  L.  Hornoostel 
Assistant  Attorney  General 


APPROV.Di 


TT07"1TcKTWhT5Z 
Attorney  General 
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'rAXATIOW:  (1)  Amount  of  taxes  if  sold  under  Jones-Llunger  Law. 

(2)  Amount  of  taxes  if  judgment  taken. 

(3)  Operation  of  1935  act. 
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lion,  henry  C.  ^alvoter, 
i rosocuting  attorney, 
ret tie  County, 
oedella,  * issouri. 


uear  ^ r.  riveter: 


ue  acK.no'*. lodge  receipt  of  your  Inquiry  which  is 
as  follows: 


"He  understand  that  senate  Bill  Lumber 
143  places  the  1933  and  prior  real 
©state  and  personal  taxes  on  the  same 
basis  as  if  they  were  a 1934  tax,  with 
the  exception  of  fees  cue  the  County 
Clerk  and  the  County  Collector,  and 
except  the  Collector's  additional 
commission  on  back  tax  collections. 

".vhat  Is  the  status  of  Interest  upon 
taxes  where  property  was  advertised 
for  sele  last  fall  under  the  Jones- 
liunger  law? 

"What  Is  the  status  of  Interest  upon 
taxes  where  suit  was  brought  In  1931 
but  where  no  Judgment  was  taken? 

".•hat  Is  the  status  of  interest  upon 
tuxes  where  suit  was  brought  and  where 
Judgment  .<as  taken? 

" <ould  the  old  rate  of  10>  per  year 
apply  on  taxes  plaoed  In  suit  In  1931 
or  has  that  been  completely  abolished 
ana  the  interest  computed  on  the  basle 
of  the  1933  tax?  Or  does  the  remission 
on  the  interest  penalty  as  provided  for 
in  senate  Bill  Lumber  143  apply  upon 
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/dJL  tax  collections  made  upon  back 
taxoa,  whether  not  In  suit;  v.-hether 
placad  in  c ultl  end  *1, other  placed 
In  eult  ~nu  Jud^ent  taxon'; 

"Jo  those  items  placed  in  suit  In 
1931  v. herein  the  collector* a conmis- 
tion  wt.B  computed  upon  a basis  of 
still  apply,  or  should  the  aaj.ie  be  com* 
puted  upon  a basis  of  £>  the  same  as 
at  the  present  time? 

”*e  have  numerous  instances  of  pro- 
perties that  were  offered  for  sale  Inst 
fall  under  the  Jones-,  unger  bill;  some 
of  which  were  previously  sued  upon  in 
the  Circuit  Court  in  1931;  and  cone  tax- 
payers expecting  to  take  advantage  of 
the  penalty  remission  bill  on  back  taxes 
wish  and  expect  to  pay  such  taxes  and 
penalties  on  the  same  basis  as  the  1934 
baoic  tax* 

”l»e  would  appreciate  a lottar  from  your 
office  giving  us  an  opinion  on  these 
matters  so  that  wa  may  govern  ourselves 
accordingly.  * 


.e  shall  attempt  to  answer  your  several  questions 

seriatim: 


First,  what  is  the  status  of  interest  upon  taxes 
where  the  property  located  in  iettis  County  wee  advertised  and 
sold  last  fall  under  the  Jones-.  unjyer  law,  in  view  of  senate 
Bill  No.  143,  5Qth  General  Assembly? 

-e  assume  you  mean  that  the  property  was  sold  in  the 
fall  of  1934,  for  instance,  on  dees  ber  10,  for  taxes  that  be- 
came delinquent,  for  illustration,  on  January  1,  1932. 

Section  9914,  a.  s.  . lsf-ouri  1929,  provided  a penalty 
for  failure  to  pay  taxes  when  due.  This  was  repealed  by  the  law 
found  in  session  cts  1933,  pee#  449,  and  a new  section  was  then 
enacted  which  provides  that  if  e taxpayer  fails  or  neglects  to 
. y is  t'ixes  at  U.e  ti.  e Bi  ,1  cc  :e  uireu  by  MTtlll  MtiCM, 
then  it  becomes  the  collector *s  duty  after  January  1,  next  there- 
after, to  collect  and  account  for  as  other  taxes  an  additional 
tax  as  penalty  in  the  amount  provided  for  in  Section  9952, 
provided  that  said  interest  shall  not  be  charged  a person  if  he 
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pays  his  taxes  to  the  collector  before  the  first  day  of 
January  in  each  year."  It  further  provides  that  if  the 
collector  fulls  to  collect  the  penalty  provided  for  in  the 
section  on  state  and  county  taxes.  It  shell  be  the  duty  of  • 
the  otate  uditor  and  of  the  County  Clerk  to  charge  the 
collector  with  the  euaount  of  Interest  due  thereon  as  shown 
by  the  returns. 

-.action  9952,  K.  j.  Missouri  1929,  prior  to  its 
repeal  in  1933,  sold  that  If  on  January  1 of  any  year,  lands 
in  the  back  tax  booh  are  not  redeemed,  the  collector  must  sue 
to  enforce  the  lien  for  taxes  and  uay , with  the  consent  of 
the  county  court,  employ  attorneys  at  certain  fees,  the  amount 
of  which  Is  "not  to  exoesd  10?»  of  the  amount  of  taxes 
actually  collected  and  paid  into  the  treasury",  which  fees 
and  costs  ahull  be  taxed  ee  costs  and  so  collected. 

-.action  9949,  K.  3.  tlssouri  1929,  at  that  time, 
provided  the  iiethod  of  redeeming  and  paying  back  taxes  by 
paying  the  tax  as  there  charged  and  "Interest  on  the  same 
from  the  day  upon  which  sc  Id  tax  first  became  delinquent 
at  the  rate  of  10>  per  annum,  and  the  costs."  ' /aid  further, 
that  if  suit  has  been  filed  he  shall  pey  In  addition  "all 
nocee: ary  costs  therein,  and  * * * suoh  attorney  foes  as  the 
court  may  allow." 

• The  last  above  section  was  repealed,  1933  session  Acte, 
page  427,  end  a new  section  enacted  which  provides  that  a party 
may  redeem  lands  which  have  a back  tax  against  them  by  paying 
the  collector  the  "amount  of  the  original  taxes  * * * together 
with  interest  on  the  earns  from  the  day  upon  which  said  tax 
first  became  delinquent  at  the  rate  epeeifled  in  section  9952." 

section  9956--.  of  the  Jones-mun&er  Law,  Session  ,.cts 
1933,  page  437,  provides  the  method  of  redeeming  lands  that 
ure  sold  under  its  provisions,  the  some  being,  ea  follows: 

"By  paying  to  the  county  collector,  for 
the  use  of  the  purchaser  * * * the  full 
sum  of  the  purchase  ;*oney  named  in  his 
certificate  of  purchase  end  all  the  costs 
of  the  sale  together  with  interest  at 
tho  rate  specified  in  suoh  oertlficete, 
not  to  exceed  ten  percent urn  annually, 
with  all  subsequent  taxes  which  have 
been  paid  thereon  by  the  purchaser  * * * 
with  interest  at  the  rate  of  eight  per 
centum  per  annum  on  such  taxea 
subsequently  paid,  and  in  addition 
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thereto  the  person  redeeming  any  land 
•ho  11  pay  the  cost's  incident  to  entry 
of  recital  of  such  redemption, " 


section  996S-b  of  the  Jones*  unger  Law,  1933  Session 
Acts,  pet*®  444,  provides  that  the  taxes  on  all  lands  which  were 
levied  or  assessed  prior  to  the  passage  of  this  law  and  which 
ere  unpaid  and  have  not  been  reduced  to  judgment  prior  to  the 
effective  date  of  this  act 


* * * shall  be  deemed  to  be  de- 
linquent under  the  provisions  of  this 
act,  and  the  seme  proceedings  shall 
be  had  to  enforce  the  payment  of  ouch 
unpaid  taxes,  with  interest,  penalty 
and  costs,  and  payment  enforced  and 
liens  foreclosed  under  and  by  virtue 
of  the  provisions  of  this  act  and 
the  some  rights  of  redemption  shall 
attach,  For  the  purposes  of  foreclosure 
under  this  act,  the  date  of  delinquency 
shall  be  construed  to  mean  the  date 
when  the  taxes  first  became  delinquent; 
provided  however,  that  nothing  herein 
contained  shall  be  construed  to  affect 
the  right  of  the  county  collector  to 
proceed  to  final  judgment  and  fore- 
closure for  taxes  upon  which  suit  had 
been  instituted  prior  to  the  effective 
date  of  this  act,  but  not  in  final 
judgment,  nor  to  prejudice  the  rights 
of  collection  of  any  costs  or  com- 
missions attaching  in  such  cases  which 
were  valid  under  the  tax  law  existing 
at  the  tirce  of  institution  of  such 
suits,  as  to  taxes  \erged  in  Judgment 
at  the  effective  date  of  this  act  the 
foreclosure  of  the  tax  lien  end  pro- 
ceedings relative  thereto  shall  be  had 
under  the  provisions  of  the  law  as  such 
law  existed  prior  to  the  passage  of 
this  act,  and  as  to  suits  for  delinquent 
taxes  instituted,  but  not  merged  in 
judgment,  at  the  effective  date  of  this 
act  the  collector  shall  have  the  right 
to  proceed  to  final  judgment  and  fore- 
closure of  the  tax  lien  under  the 
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provisions  of  the  law  us  it  existed 
prior  to  the  passage  of  this  set, 
or  such  collector  uuy,  In  hie  dis- 
cretion, dismiss  such  suits  r nd 
proceed  to  foreclosure  of  the  tax 
lien  under  the  provisions  of  this 
act,  subject  to  the  preservation  of 
rights  to  all  valid  ooste  and  com- 
missions thut  may  have  already 
attached  in  ouch  character  of  suits 
under  the  law  as  it  existed  prior  to 
the  passage  of  this  act* 

House  bill  Ho*  124,  *xtra  session  Acts  1933-34,  page 
166,  approved  January  18,  1934,  provides  that  all  penalties  on 
delinquent  taxes  for  the  year  1932  and  prior  years  "shall  be 
computed  after  oecenber  31,  1933,  on  the  some  penalty  basis  as 
the  taxes  delinquent  for  the  year  1933  until  paid*" 

Thie  act  wee  construed  by  this  office  In  an  opinion 
dated  /iprll  4,  1934,  to  provide  and  mean  that  "personal  and 
reel  estate  taxes  for  the  year  1932.  and  prior  years  are  to  be 
treated  ae  though  they  were  taxee  for  the  year  1933  insofar  as 
the  assessment  of  interest  and  penalties  are  concerned,  and 
that  no  greater  Interest  or  penalty  is  to  be  collected  upon  suoh 
taxes  than  would  be  collected  upon  1933  taxee  of  the  same  amount*  * 
That  construction  ras  followed  generelly  over  the  state  by  the 
officers  having  to  do  with  the  collection  of  such  taxes,  etc* 

That  act  was  by  ueoeesary  implication  repealed  by 
senate  Bill  ho*  149  pasaed  by  the  58th  General  Assembly,  and  a 
similar  law  passed  then,  the  difference  being  not  in  the  principle, 
but  in  the  application  to  the  1994  taxes  and  the  collection  thereof* 
ihe  construction,  therefore,  placed  on  house  Bill  Mo*  124  by  the 
Attorney  General  and  other  officials  was  adopted  and  applies  to 
the  construction  of  senate  Bill  No*  143*  £3  C*  J*,  p*  102; 

25  K*  G*  L*,  p*  903;  3tate  v*  Adams,  19  J*  4*  (2d)  1*  c*  673} 

Gtate  ex  rel.  v*  Baker,  316  ho*  853,  1*  c*  063,  293  3*  J*  399, 

1*  c*  404* 

he  therefore  hold  that  under  senate  Bill  Ne*  143, 
taxes  for  1933  and  prior  years  which  are  now  delinquent  and  unpaid 
are  calculated  and  paid  as  though  they  were  taxee  that  were  first 
due  in  the  year  1934*  If  the  property  was  cold  under  the  Jones- 
1 unger  -ct,  the  holder  of  the  collector's  tax  certificate  of  pur- 
chase le  not  affected  by  the  paaaage  of  the  1935  act,  but  is 
entitled  to  receive  the  rate  of  interest  specified  in  hie 
certificate  of  purohuae* 


Hon.  Henry  w.  ^lvotor 
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Tour  second  inquiry  is:  ./hat  is  the  status  of 
interest  or  what  rate  of  interest  should  be  collected  where 
suit  was  filed  in  1931  for  delinquent  real  estate  taxes  in 
iettis  County,  and  such  suit  le  pending  and  has  not  been  re* 
duced  to  Judgment?  We  reply  to  it  as  follows: 

section  9962-b,  page  444,  Lawe  of  Liseouri  1933,  pro- 
riding  that  nothing  in  t:  e Joncc-  ungcr  law  contained  shall  be 
construed  to  affect  the  rights  of  the  collector  to  proceed  to 
final  judgment  and  foreclosure  for  taxes  upon  whioh  suit  had 
been  brought  prior  to  the  effective  date  of  the  Jones-t unger 
Law,  nor  to  prejudice  the  right  of  collection  of  any  costs 
and  commissions  attaching  in  such  cases  which  were  valid  under 
the  tax  law  existing  at  the  time  the  suit  was  filed,  neans 
that  the  collector  may  proceed  to  final  Judgment  under  the  old 
law  as  though  the  Jones-Aunger  Law  had  never  been  enacted. 

Our  opinion  is  that  absent  the  dismissal  of  said  suit 
(os  the  collector  ;.aa  the  right  to  use  his  discretion  under 
the  Jones-v unger  Law),  the  compensation  therefor  is  deteridned 
under  the  old  lair  and  the  Interest  Is  computed  et  10^  per  annum 
up  to  the  time  the  same  Is  reduced  to  Judgment.  The  Interest 
and  penalty  ere  both  eliminated  by  the  1935  act  as  to  such  as 
uoerued  prior  to  «iecsud)ttr  31,  1934,  on  taxes  that  were  de- 
linquent for  the  year  1934,  i.  e* , on  January  1,  1933,  and 
regardless  of  whether  the  taxes  became  delinquent  on  January  1, 
1935,  or  any  year  prior  thereto.  The  tax  is  paid  in  full  by 
payment  of  the  original  tax  and  such  penalties  as  would  ond  do 
accrue  on  taxes  that  became  delinquent  on  January  1,  1935, 
if  paid  after  the  1935  act  became  operative  on  April  29,  1935. 

This  1955  act,  being  the  last  act  passed  and  being 
general  in  its  nature  and  effsctlve  operation,  is  construed  to 
supersede  the  Jones-;  .unger  and  other  prior  acts  insofar  as  they 
are  inconsistent* 


III. 


Your  third  inquiry  is:  Shat  interest  is  chargeable 
on  tho  delinquent  taxes  where  suit  has  been  filed  snd  judgment 
obtained? 


In  the  case  of  :>tate  ex  rel.  tcKlt trick  v.  nair,  63 
o.  .<•  (2d)  64,  the  supreme  Court  held  that  there  was  no  vested 
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right  in  the  penalties,  interest,  feet  or  attorney’s  fees, 
and  that  the  legislature  had  the  ri&ht  to  relieve  the  taxpayer 
of  payment  of  the:,  prior  to  the  rendition  of  Judgment*  From 
the  court’s  opinion  therein  it  appears  that  the  determinative 
step  is  whether  judtjs.ent  has  been  rendered  and  that,  if  so,  then 
the  rights  have  become  vested  and  can  not  be  alterei  by 
legislation* 

It  is  therefore  our  opinion  that  such  foes,  interest 
and  penalties  as  are  included  in  the  Judgment  are  not  affected 
by  senate  Bill  No*  143* 

As  to  Interest  accruing  after  Judgment  ie  rendered, 
generally  in  Missouri  it  Is  held  that  the  rate  fixed  by  the 
contract,  provided  it  i*  lawful,  shall  be  allowed  on  the  Judg- 
ment rendered  thereon*  Gil&onite  Hoofing  & faring  Company  v, 
ot*  Louis  fair  vss’n*,  231  ko.  569,  132  H.  n.  657;  Catron  v* 
Lafayette  County,  125  ko*  67,  £8  S*  .*•  331;  Corley  v*  koKe&g, 

57  ko*  App.  415;  Section  2841  R*  S«  . issourl  1929, 

In  the  e*te  of  St*  Francis  Levee  District  Dorrah, 
289  B«  ;*  925,  regarMng  rotters  raised  by  your  inquiry,  the 
Supreme  Court  of  Ilsoouri  said,  1*  o*  933: 

"'The  Judgment,  entered  below,  is 
made  to  draw  10  per  cent*  Interest  from 
the  date  of  its  rendition,  and  ap- 
pellant claims  the  Judgment  is  erroneous 
In  that  respect*  It  is  said  that 
penalties:  , as  s general  rule,  do  not 
bear  interest,  and  there  are  rose 
judicial  authorities  to  that  effect. 

However,  the  statute  under  review  pro- 
vides for  the  entry  of  a Judgment  for 
the  amount  of  the  delinquent  levee  taxes 
and  penalty.  In  other  words,  the 
statute  contemplates  a money  judgment. 

Our  statute  regulating  Interest  on  all 
money  judgments  ( section  6493,  R*  S.  1919) 
provides: 

’Interest  shall  be  allowed  on  ell  money 
due  upon  any  Judgment  or  order  of  any 
court,  from  the  day  of  rendering  the 
sa_e  until  satisfaction  bo  made  by  pay- 
ment,  accord  or  sale  of  property;  all 
such  Judgments  end  orders  for  money  upon 
contracts  bearing  more  than  six  per  cent. 

Interest  shall  bear  the  same  interest 
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borne  by  such  contracts,  and  all  other 
Jud&i4snte  and  ordoro  for  ronoy  shall 
bear  six  per  cent.  per  annua  until 
satisfaction  nude,  as  aforesaid.  * 

"The  aforesaid  statute  has  been  held  to 
bo  explicable  to  uoney  Judgments  for 
recovery  of  penalties,  but  It  r . Iso 
held  that  such  Judgments  should  only 
bear  6 per  cent,  interest*  City  of 
3t.  Louie  to  Use  of  Seibert  v.  .Her., 

53  AO.  44;  City  of  St.  Joseph  v.  Fort-ee, 
110  vo.  App.  237,  C4  3.  u 1138;  Paving 
Co.  v.  Realty  Co.,  168  ko.  App.  468, 

151  A.  *•  479.  The  judgment  ie  erroneous 
in  that  it  purports  to  beer  10  Instecd 
of  6 per  cent,  interest  . er  annus;  from 
the  date  of  Its  rendition. " 


Senate  Bill  Ho.  143  passed  by  the  58th  General 
kssenJbly  and  approved  April  £9,  1935,  with  an  en.are«ncy  clause, 
provides  as  follows: 

"That  all  penalties  and  interest  on 
personal  and  rcsl  estate  taxes  delin- 
quent for  the  year  1934  end  prior  years 
all  be  computed  after  Lecei.ber  31, 

1934 , on  the  scuae  penalty  and  interest 
basic  as  the  taxes" delinquent  for  the 
year  1934  until  paid." 


Section  99G9  of  the  Jonee-iu.  Loi  Lav.  Lave  1933, 
page  4£9,  provides  that  the  collector*  i fee,  with  certain  ex- 
ceptions, not  relevant  here,  shall  be  "two  per  cent  on  ell  m.j 

collected.  " 


Tie  are  of  t e opinion  that  interact  is  chargeable  at 
the  rate  of  six  par  cent  j or  tinnus.  fro.,  the  date  of  rendition 

of  the  judgment. 
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IT. 

Tour  fourth  inquiry  In:  .Vhat.  commission  may  the 
collector  receive  for  collecting  delinquent  1931  taxes,  if 
collected  at  this  time? 

Prior  to  lv53  the  lwv  alloweu  the  collector  four  per 
cent  of  nil  eu&fi  collected.  .ait.  law  woe  ohangeu  to  allow  two 
per  cent  for  such  collections,  section  9969,  Laws  of  ,..is8ouri 

1953,  pace  429. 

In  the  foregoing  observations  it  la  pointed  out  that 
the  right  to  r&oeive  entities,  interest,  c omul sal on*  or  fees 
is  not  it  veatea  rijlit  end  taut  it  way  be  changed,  reduced  or 
eliminated  at  the  will  of  the  legislature,  and  by  the  1933  act 
the  legislature  her  reduced  the  commission  allowable  to  the 
collector  to  two  per  cent,  fhia  recuction  applied  to  all  taxes 
that  were  delinquent  at  the  tliae  this  law  became  effective, 
and  applies  to  all  taxes  that  thereafter  became  uelin  uent. 

We  thereiore  conduce  that  the  collector  la  not  entitled 
to  :xore  than  two  per  cent  oomiti  salon  on  delinquent  taxes  which 
were  not  reduced  to  judgment  prior  to  July  £4,  1953,  the 
effective  date  of  senate  Bill  f*o.  94  or  the  57th  General  Asseribly, 
page  425,  lews  of  . labour 1 1935. 

If  judgment  had  been  obtained  prior  to  July  £* , 1933, 
including  a collector**  commission  of  four  per  cent,  euch  judg- 
ment was  not  affected  by  the  1953  act  reducing  the  collector's 
commission  for  the  reasons  hereinbefore  set  forth. 


Youra  very  truly. 


iJK/JUh  rfxVX^Uti, 

.laalatent  attorney  General. 


attorney  General. 


COUNTY  TREASURER  - Entitled  to  such  compensation  as  county  court  deems 
advisable  not  exceeding  ^ of  1%  on  all  school  moneys  disbursed  by  him. 


February  26, 


Hon.  Otto  G.  Schell, 
Treasurer  of  Miller  County, 
Tuscumbia,  Mssouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of  Janu- 
ary 29  requesting  an  opinion  as  to  the  following  state  of  facts: 

"I  am  asking  you  for  your  opinion 
on  section  9266  (County  Treasurers 
and  their  duties — bond  required  as 
custodian  of  school  moneys — compen- 
sation) . 

When  I was  elected  Treasurer  of  this 
county,  the  court  set  my  salary  at 
$80  per  month  plus  £ 1#  commission 

for  handling  the  school  funds,  and  not 
being  thoroughly  posted  on  the  law,  I 
did  not  collect  on  school  moneys  that 
I handled  for  the  various  high  schools, 
but  only  on  rural  schools.  The  former 
Treasurer  informs  me  that  he  always 
collected  this  commission  on  all  school 
moneys,  including  that  disbursed  to  the 
various  high  schools,  and  says  that  I 
am  also  entitled  to  that,  which  would 
cause  me  to  be  able  to  collect  the 
back  commissions  for  the  past  two  years. 

I would  appreciate  your  opinion  on 
this,  whether  I am  entitled  to  collect 
on  all  school  moneys  handled,  and  in  my 
case,  am  I entitled  to  the  back  commis- 
sions that  I have  not  collected?'' 
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Section  9266,  R.3.  Wo.  1929  provides  in  part  as 
follows : 

"****and  the  county  treasurer 
shall  be  allowed  such  compensa- 
tion for  his  services  as  the 
county  court  may  deem  advisable, 
not  to  exceed  one-half  of  one 
per  cent,  of  all  school  moneys 
disbursed  by  him,  and  to  be  paid 
out  of  the  county  treasury." 

It  is  plain  from  a reading  of  this  statute  that  the 
Legislature,  recognizing  the  nature  of  the  services  rendered 
by  the  county  treasurer  to  a county,  intended  to  leave  the  fix- 
ing of  compensation  for  such  treasurer  to  the  discretion  and 
judgment  of  the  county  court  of  that  county;  however,  the 
Legislature  expressly  stated  the  maximum  percentage  that  could 
be  allowed  the  county  treasurer  under  this  section.  This 
provision  of  the  law  did  not  limit  the  county  court  as  to  the 
minimum  amount,  but  did  prescribe  the  maximum  amount  to  be 
paid  such  officer  as  compensation. 

From  the  faots  as  stated  in  your  letter,  it  would  appear 
that  you  viewed  Section  9266,  supra,  as  entitling  you  to  one- 
half  of  1#  on  all  school  moneys  disbursed  by  you  as  county 
treasurer.  We  are  unable  to  concur  in  this  view  of  the  statute, 
however,  for  a county  treasurer  is  entitled  only  to  such 
compensation  for  his  services  as  the  county  court  may  deem 
advisable  not  exceeding  the  percentage  heretofore  referred  to. 

This  question  was  settled  in  this  state  by  the  Supreme 
Court  in  the  case  of  Sanderson  v.  Pike  County,  195  Mo.  598, 
wherein  Judge  Brace  said  (l.c.  604,  605): 

’,****It  will  thus  be  seen  that  the 
Legislature  has  vested  in  the  county 
court  the  power  to  fix  the  compensation 
of  the  treasurer  for  his  general  services 
and  for  his  services  in  disbursing  the 
school  moneys  of  the  county.  With 
this  discretion  neither  this  court  nor 
the  circuit  court  has  any  right  to  inter- 
fere. 

* * * 

Such  compensation  is  not  the  creature 
of  contract  nor  dependent  upon  the  fact, 
or  value  of  services  actually  rendered 
(State  ex  rel.  v.  Walbridge,  supra,  and 
authorities  cited  on  pp.  203  and  204), 

, and  cannot  be  recovered  upon  ouantum 
meruit.  (Wolcott  v.  Lawrence  Co.,  26 
ilo.  272,  and  cases  supra). 
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This  suit  was  brought  upon  the 
theory  that  under  the  provisions 
of  section  9049,  supra,  the 
plaintiff  was  entitled  to  *one- 
half  of  one  per  cent  of  all  school 
moneys  disbursed  by  him*,  when, 
in  fact,  he  was  only  entitled  *to 
such  compensation  for  his  services 
as  the  county  court  may  deem 
advisable*,  not  exceeding  that 
amount. 

There  was  no  legal  evidence  tend- 
ing to  prove  that  the  county  court 
deemed  it  advisable  to  pay  him  for 
such  services  any  more  than  they 
did  in  fact  pay  him.  **♦*" 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  a county  treasurer  is  entitled  to  such  compensa- 
tion for  his  services  as  the  county  court  may  deem  advisable,  not 
exceeding  one- half  of  one  per  cent  of  all  school  moneys  disbursed 
by  him. 


In  this  connection,  it  must  be  remembered  that"the  county 
court  is  a court  of  record  and  its  actions  and  proceedings  can 
only  be  knoTm  by  its  record.  A contract  with  such  court  cannot 
be  established  by  parol  evidence.”  (Sanderson  v.  pike  Co.,  supra) 


Respectfully  submitted. 


JOHN  W.  HOFPMAN,  Jr., 
Assistant  Attorney  General 


APPROVED: 


ROY  Wcr ITTRICK, 

Attorney  General. 


JSH:AH 


COUNTY  COURT:  Legal  procedure  for  the  removal  of  the  judges 

of  the  county  oourt  from  of floe. 


March  8,  1^35. 


Dr.  . . F.  Schlioht 
Nlan  cua 
.iseourl 


Dear  31 r: 


This  dep&rtiaent  Is  In  receipt  of  your  letter  of 
February  27th  wherein  you  state  as  follows: 

"I  wish  to  ask  you  for  a legal  opinion 
on  the  following  questions: 

"First,  Can  the  legal  qualified  voters 
of  the  county  by  petition  ask  for  a re- 
call election  of  the  present  nemoers  of 
the  oounty  oourt. 

"Second,  Upon  sufficient  charges  to 
justify  such  an  election. 

"Third,  tfhat  per  cent  of  the  voters  are 
required  to  petition  for  a re-oall 
election. 

■Fourth,  If  not  permitted  to  vote  on 
a re-call  election  what  procedure 
would  be  necessary  to  remove  the  oourt 
from  office,  upon  the  grounds  of  suf- 
ficient charges." 


The  first  three  questions  oonteined  in  your  letter 
may  be  answered  simply  by  stating  that  the  State  of  Mis- 
souri has  not  pro  video  any  legal  or  oeciure  whereby  the 
qualified  voters  of  a county  may  petition  for  a special 
election  to  vote  on  the  re-call  of  the  members  of  the 
county  court. 
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Article  VI,  Section  36,  page  116  of  the  Consti- 
tution of  Missouri  provides  that, 

■In  each  county  there  shall  be  a 
county  oourt,  which  shall  be  a 
court  of  record,  and  shall  have 
jurisdiction  to  transact  all  coun- 
ty and  such  other  business  as  may 
be  prescribed  by  law.  The  oourt 
shall  consist  of  one  or  more  judges, 
not  exceeding  three,  of  whom  the 
probate  judge  may  be  one,  as  may  be 
provided  by  law." 


It  will  be  noted  that  a county  court  Is  a court  of 
record  In  the  3tate  of  Missouri. 


Section  3073,  R.  S.  Mo.  1939,  sets  out  the  compo- 
sition of  the  county  court  thus: 

■The  county  court  shall  be  cocrobsed 
of  three  members,  to  be  styled  judges 
of  the  county  court,  of  whom  the  pro- 
bate judge  may  be  one,  and  each  coun  ■ 
ty  shall  be  districted  by  the  county 
oourt  thereof  into  two  districts,  of 
contiguous  territory,  as  near  ?qu&l 
In  population  as  oraotl cable,  without 
dividing  municipal  townships.” 


Section  2073,  R.  3.  Mo.  1939,  provides  the  election 
of,  and  tenure  of  office  as  follows: 

■At  the  general  election  In  the  year 
eighteen  hundred  and  eighty,  and  every 
two  years  thereafter,  the  qualified 
voters  of  eaoh  of  said  dietrlots  shall 
elect  a county  court  judge,  who  shall 
hold  his  office  for  a term  of  two  ye^rs 
and  until  his  suooessor  is  duly  elected 
and  qualified;  and  at  the  general  elec- 
tion In  the  year  eighteen  hundred  and 
eighty- two,  and  every  four  years  there- 
after, the  presiding  judge  of  said  court 
shall  be  elected  by  the  qualified  voters 
of  the  county  at  large,  who  shall  hold 
his  office  for  the  term  of  four  years 
and  until  his  successor  is  duly  elected 
and  rualified.  Each  judge  elected  under 
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the  pro visions  of  this  article  shall 
enter  upon  the  duties  of  hie  office 
on  the  first  day  of  January  next  af- 
ter his  election. * 


Zt  will  further  be  noticed  that  the  judges  of  the 
county  court  are  elective  officers. 


Article  VII,  Section  1 of  the  Constitution  of  Mis- 
souri, sets  out  the  officers  who  are  liable  to  impeachment 
and  states  that, 

"The  Governor  and  Lieutenant-Governor, 
Secretary  of  State,  State  Auditor,  State 
Treasurer,  Attorney-General , and  me  mbers 
of  the  State  Board  of  Education,  Judges 
of  the  3unrenie  Court,  the  Courts  of  Ap- 
peals and  the  Circuit  Courts  shall  be 
liable  to  impeachment  for  high  crimes 
or  misdemeanors  and  for  misconduct, 
habits  of  drunkenness  or  oppression  in 
off ioe. 


Judges  of  the  county  court  are  specifically  omitted 
and  hence  are  not  subject  tc  impeachment. 


Section  11303,  R.  3.  Mo.  1939,  provides  for  the  re- 
moval of  county  officers,  and  reads  as  follows : 

"Any  person  elected  or  appointed  to  any 
county . city,  town  or  township  office  in 
t&ls  state,  exceot  such  officers  as  ^ay 
'be  "subject  to  removal  by  impeachment, 
who  shall  fail  personally  to  devote  hie 
ti^e  to  the  perfir.^anoe  of  the  duties  of 
such  office,  ox  who  shall  be  guilty  of 
any  willful  or  fraudulent  violation  or 
neglect  of  any  official  duty,  or  who 
shall  knowingly  or  willfully  fall  or  re- 
fuse to  do  ox  perform  any  official  act 
or  duty  which  by  law  it  is  his  duty  to 
do  or  perform  with  respect  to  the  elecu- 
tion  or  enforcement  of  the  criminal  laws 
of  the  state,  shall  thereby  forfeit  his 
Office  .hbu  uay  be  removed  the  ref  ro,;  in 
tne_.,Mnnor_. hereinafter  provided. " 


Dr.  W.  F.  Schlicht 
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Section  11203,  R.  9.  of  Mo.  1929,  sets  out 
the  duty  of  the  prosecuting  attorney  relative  to  a com- 
plaint against  county  officers  thus: 


"When  any  person  has  knowledge  that 
any  official  mentioned  In  seotlon 
11202  of  this  article  has  failed, 
personally,  to  devote  his  tine  to 
the  performance  of  the  duties  of 
suoh  office,  or  has  been  guilty  of 
any  willful,  oorruot  or  fraudulent 
violations  §r  neglect  of  any  offi- 
cial duty,  or  has  knowingly  or  will- 
fully failed  or  refused  to  perform 
any  offiolal  aot  or  duty  which  by 
law  It  was  his  duty  to  do  or  perform 
with  resoeot  to  the  execution  or  en- 
forcement of  the  criminal  laws  of 
this  state,  he  nay  make  hie  affidavit 
osfore  any  person  authorized  to  ad- 
minister oaths,  setting  forth  the 
facts  constituting  such  offense  and 
file  the  same  with  the  cleric  of  the 
court  having  Jurisdiction  of  the  of- 
fense, for  the  use  of  the  proseouting 
attorney  or  deposit  it  with  the  pro- 
secuting attorney,  furnishing  also 
the  names  of  witnesses  who  have  know- 
ledge of  the  facts  constituting  such 
offense ; and  it  shall  be  the  duty  of 
the  prosecuting  attorney,  if,  in  his 
opinion,  the  facts  stated  in  said  af- 
fidavit justify  the  prosecution  of  the 
official  charged,  to  file  a complaint 
In  the  oircult  court  as  soon  as  prac- 
ticable upon  such  affidavit,  setting 
forth  in  plain  end  oonoise  language 
the  charge  against  such  official,  or 
the  prosecuting  attorney  may  file 

nueh  complaint  against  such  official 
upon  his  official  oath  and  u->on  his 
own  affidavit." 


The  above  section  is  not  the  only  legal  procedure 
for  the  removal  of  the  Judges  of  Oounty  Courts.  Article 
VI,  Section  41,  page  117  of  the  Constitution  of  Missouri 
provid*  s still  another  method  in  case  of  inability,  etc. 
and  reads  thus: 
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“In  oase  of  the  inability  of  any  juc.  & 
of  a court  of  record  to  discharge  ike 
duties  of  hi 8 Office  with  efficiency, 
by  rerson  of  continued  slckneec,  or 
physical  or  mental  infirmity,  it  shall 
he  in  the  power  of  the  General  Assembly, 
two- thirds  of  the  members  of  eaoh  house 
concurring,  with  the  atmroval  of  the 
Governor,  to  remove  such  Judge  from  of- 
fice; but  each  house  shall  state  on  its 
respective  Journal  the  cause  for  which 
it  shall  wish  his  removal,  and  give  him 
notice  thereof,  and  he  shall  have  the 
right  to  be  heard  in  his  defense,  in 
such  manner  as  the  General  Assembly 
shall  by  law  direct." 


t'e  are  of  the  opinion  that  the  above  methods  con- 
stitute the  legal  prooedure  for  the  removal  of  the  Judges 
of  oounty  court  from  office. 


Respectfully  submitted. 


WM.  ORR  3AWYKR3 

Assistant  Attorney-General. 

APPRO VXD: 


ROY  "iTcTIFt:  — 
Attorney-General . 


mr/wosjafj 


IN  BJE  J COUNTY  OL^RXa:  OOUNTY  DEPUTIES:  9alaxy  of  County  Olerk  and  hi  a 
-Tnrn-ri  deputy  In  counties  hawing  a 

population  of  10,000  and  loss 
than  11,500  persona.  Salary 
not  to  be  fixed,  by  oounty  oourt. 


\ 


Honorable  J.  B.  Searcy 
Prosecuting  Attorney 
3hannon  County 
Eminence,  Missouri 


January  31,  1935. 


Dear  3ir: 


Thin  department  acknowledges  your  letter  of  re- 
cent date  wherein  you  state  as  follows: 


■I  desire  an  opinion  of  law  on  the  follow- 
ing: 

"Section  11811.  Fees  of  oounty  clerk  in 
certain  counties.  — Page  370  - Laws  of 
Missouri,  1933. 

"In  said  seotion  will  be  found  the  follow- 
ing lines,  'In  counties  having  e population 
of  7,500  and  lees  than  10,000  persons,  tLe 
clerks  shall  be  allowed  to  pay  for  deputies 
and  assistants  $900.00;  in  counties  having 
a population  of  10,000  and  lees  than  11,500 
persons,  the  clerks  ehall  be  allowed  to  re- 
tain $1350  for  themselves  and  not  to  exceed 
$900  for  deputy  hire.* 

"Shannon  County  Oomes  under  the  last  na  ed 
olause. 

"The  first  above  mentioned  druse  states 
that  the  clerks  mentioned  therein  shall  be 
allowed  to  pay  the  sum  of  $900.00  for  deouty 
hire  and  the  last  mentioned  states  that  ssid 
deouty  hire  oannot  exceed  i900.00.  By  reed- 
ing both  together  I believe  that  our  County 
Clerk  or  n nay  hie  denuty  $900.00. 


"In  your  opinion  can  the  County  Court  of 
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3hannon  County,  fissouri,  out  the  salary 
of  the  Deputy  Cleric  of  Shannon  County, 

Missouri,  under  the  sum  of  >900.00  pro- 
vided the  Deputy  and  Cleric  does  not  want 
same  reduced." 

Section  11806,  Laws  of  Missouri,  1933,  pass  370, 
reads  as  follows: 

"The  last  previous  decennial  census  of  the 
United  States  shall  "be  the  basis  for  de- 
termining the  population  of  any  county  in 
this  Stale, for  the  purpose  of  ascertaining 
the  salary  of  any  county  officer  for  any 
. year,  or  the  amount  of  fees  he  say  retain, 
or  the  amount  he  shall  be  allowed,  to  pay 
for  deputies  or  assistants." 

The  population  of  Shannon  County,  according  to  the 
United  States  census  of  193C,  is  10894  inhabitants  — Official 
Manual  of  the  State  of  Missouri,  1933-34,  page  546. 

Section  11811.  Laws  of  Missouri,  1933.  cage  370, 
devils  with  fees  of  County  Cleric  in  certain  counties,  and  reads 
in  part  as  follows: 

in  oountles  having  a population  of 
7,500  and  less  than  10,009  persons,  the 
clerks  shall  be  allowed  to  retain  51100.00 


for  themselves,  and  shall  be  allowed  to 
pay  for  deputies  and  assistants  #900.00; 


The  statutory  authority  to  appoint  deputy  county 
clerk  in  Shannon  County  is  found  in  Section  11,680  R.  9.  Mo. 
1939,  which  provides: 

"Svery  clerk  may  appoint  one  or  more  depu- 
ties, to  be  approved  by  the  Judge  or  judges, 
or  a majority  of  them  in  vacation,  or  by  the 
court,  who  shall  be  at  least  seventeen  years 
of  age  and  have  all  other  qualif lost ions  of 
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their  principals  and  take  the  like  oath, 
and  may  In  the  narne  of  their  principals 
perform  the  duties  of  olerk;  hut  all 
clerks  and  their  sureties  shall  be  re- 
sponsible for  the  conduct  of  their  depu- 
ties. ■ 


It  will  be  noted  from  a reading  of  Seotion  118}1, 
supra,  that  the  oounty  clerk  of  3hannon  County  shall 

be  allowed  to  retain  '1250.00  and  not  to  exceed  $900.00, 

for  deputy  hire;  **•*".  The  county  olerk  is  not  only  per- 
mitted to  retain  the  aoove  fees  for  his  own  personal  services 
but  also  the  fees  allowed  for  the  nay  of  deputies  and  assistants 
It  ia  true  that  Section  11680.  supra,  does  provide  for  the  ap- 
proval of  the  deputy  or  deputies  appointed  by  the  county  clerk 
but  it  is  limited  to  an  approval  of  the  appointment  and  not  as 
to  salary. 


In  view  of  the  foregoing,  we  are  of  the  opinion  that 
such  sum  as  above  permitted  to  be  retained  for  deputy  hire 
cannot  be  reduced  by  the  county  court. 


Respectfully  submitted. 


JA’.jCS  L.  HOfe  iCSim 
Assistant  Attorney-General . 


approved: 


ROY  RcKITTSilCr 
Attorney-General . 


HS/JLIl  :af  J 


TAXPAYER  - Definition  of,  for  voting  purposes. 


March  29,  1935 


Hon.  J.  B.  Searcy, 

Prosecuting  Attorney, 

Eminence,  Missouri 

Dear  Sir: 

A request  for  an  opinion  has  been  received  from  you  under 
date  of  March  19,  1935,  such  request  being  in  the  following 
terms : 

"I  should  like  to  have  an  opinion  of  the  follow- 
ing questions  pertaining  to  legal  voters  on 
certain  questions  at  Annual  School  Meetings. 

Is  a man's  wife  entitled  to  vote  on  questions 
calling  for  legal  taxpayers  if  she  does  not 
hold  in  her  own  name  property  either  real  or 
personal  and  who  does  not  have  a tax  receipt 
in  her  own  name? 

Is  a man  who  has  only  household  goods  a tax- 
payer even  though  he  has  not  a receipt  for 
having  paid  taxes?  Is  this  man's  wife  also 
entitled  to  vote  on  questions  where  a legal 
taxpayer  is  a requirement  to  vote?" 

Before  answering  the  specific  questions  raised  in  your  let- 
ter we  shall  refer  you  to  certain  decisions  of  courts  of  last 
resort  of  this  State  in  which  the  term  "taxpayer"  is  construed, 
because  we  believe  that  the  enunciations  of  the  principles  there 
set  out  will  point  to  the  answers  to  all  of  your  questions. 

In  the  case  of  State  ex  inf.  Bellamy  v.  Menengali,  307  Mo. 
447,  270  S.W.101  (1924),  an  attempt  was  made  to  oust  a school 
director  on  the  ground  that  she  was  not  a taxpayer  who  had  paid 
a state  and  county  tax  within  one  year  next  preceding  her  elec- 
tion, in  violation  of  a statute.  The  court  analyzed  the  meaning 
of  the  term  "taxpayer"  and  said: 
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"In  Webster's  New  International  Dictionary,  a 
taxpayer  is  defined  as:  'One  who  pays  a tax.' 

In  Punk  & Wagnall's  New  Standard  Dictionary, 

"a  taxpayer  is  defined  as:  'One  who  pays  any 
tax,  or  who  is  liable  for  the  payment  of  any 
tax.'  The  evidence  is  clear  and  undisputed, 
that  respondent  on  June  1,  1920,  was  the  le- 
gal owner  of  the  property  heretofore  described, 
and  that  it  was  not  exempt  from  taxation." 

In  the  case  of  Castilo  v.  State  Highway  Commission,  312 
Mo.  2M,  279  S.W.673  (1925),  the  status  of  the  plaintiffs  as  tax- 
payers having  a right  to  bring  an  injunction  suit  on  their  own 
behalf  and  on  behalf  of  others  similarly  situated,  was  questioned, 
and  the  court  in  discussing  the  meaning  of  the  term  "taxpayer" 
said : 


"In  Black's  Law  Dictionary  a taxpayer  is  de- 
fined as  'a  person  chargeable  with  a tax.' 

In  State  ex  rel.  Sutton  v.  Fasse,  71  S.W. 

(Mo.)  7^5,  Goode,  J.,  speaking  for  the  St. 

Louis  Court  of  Appeals,  defines  a taxpayer 
as  'a  person  owning  property  in  the  State 
subject  to  taxation  and  on  which  he  regular- 
ly pays  taxes.'  This  definition  is  adopted 
in  Pope's  Legal  Definitions." 

In  deciding  whether  a person  is  a taxpayer  or  not  so  as  to 
entitle  him  to  some  statutory  right,  it  has  been  held  that  it 
makes  no  difference  whether  the  property  on  which  he  claims  to  be 
a taxpayer  is  assessed  in  his  name  or  not.  In  the  case  of  State 
ex  rel.  Circuit  Attorney  v.  Macklin,  ^1  Mo.App.  335  (1890),  the 
court  said : 

"A  person  is  not  relieved  from  paying  taxes 
on  property  owned  by  him,  simply  because  it 
is  erroneously  assessed  to  another,  nor  is 
he  under  any  legal  obligation  whatever  to 
pay  a tax  on  realty  in  which  he  has  no  inter- 
est, simply  because  it  is  assessed  to  him. 

The  assessment  of  a tax  creates  no  debt  in 
the  ordinary  sense  of  the  term.  City  of  Caron- 
delet  v.  Picot,  38  Mo.  125;  Peirce  v.  City  of 
Boston,  3 Met.  520;  Green  v.  Wood,  7 Ad.  & Ell. 

N.  S.  178.  If  a person  owns  an  interest  in 
property  and  pays  a tax  thereon,  he  pays  his  tax 
regardless  of  the  fact  to  whom  the  property  is 
assessed . " 
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From  the  above  cases  it  is  apparent  that  one  who  owns 
property  liable  for  taxation  and  who  has  paid  or  caused  to  be 
paid  taxes  thereon,  is  within  the  usual  meaning  of  the  term  "tax- 
payer". The  Menengali  case  referred  to  above  concerned  the  status 
of  a married  woman  as  a taxpayer,  and  the  court  held  that  the  fact 
that  the  property  which  had  been  paid  for  with  her  money  and  was 
in  fact  wholly  or  partially  hers,  was  assessed  in  her  husband's 
name,  would  not  prevent  her  from  being  a taxpayer.  This  case  makes 
it  clear  that  whether  a married  woman  is  a taxpayer  or  not  depends 
on  whether  she  owns  any  taxable  property  of  her  own  on  which  she 
causes  taxes  to  be  paid,  regardless  of  the  name  in  which  the  property 
was  carried,  and  this  case  further  shows  that  the  fact  that  a husband 
owns  property  does  not  of  itself  make  his  wife  a taxpayer. 

In  conclusion,  it  is  our  opinion  that  in  construing  a 
statute  making  the  right  to  vote  dependent  upon  whether  or  not  one 
is  a taxpayer,  without  any  further  qualifications,  the  answers  to 
your  questions  are  as  follows:  (1)  A married  woman  is  entitled  to 
vote  if  she  owns  any  property  subject  to  taxation,  regardless  of 
whether  it  is  held  in  her  own  name  or  not,  (2)  if  household  goods 
are  subject  to  taxation  and  a tax  has  been  paid  on  the  same,  the 
owner  thereof  is  a taxpayer,  and  (3)  if  the  owner  of  the  goods  re- 
ferred to  in  (2)  above  was  a married  man,  his  wife  is  not  a taxpayer 
unless  she  owns  other  goods  which  would  make  her  a taxpayer.  The 
possession  of  a tax  receipt  would  only  be  one  method  of  proof  that 
a person  was  a taxpayer,  and  any  other  method  of  establishing  the 
fact  that  the  person  claiming  to  vote  was  the  owner  of  goods  on  which 
a tax  had  been  paid  would  be  likewise  efficacious  to  qualify  the 
claimant  as  a taxpayer. 


Very  truly  yours, 


EDWARD  H.  MILLER 
Assistant  Attorney  General 


APPROVED: 

ROY  McKITTRICK 
Attorney  General 


B%S3t  Power.  of  City  of  fourth  class  to  prohibit  possession  of,  within 
city  limits.  . 


Mr.  m.  a«  Sharp#  Jr., 
City  Clark, 

Craig,  Missouri. 


"««r  4r : 


A request  for  an  opinion  her  bean  received  from 
you  under  date  of  Kerch  ft,  # sueb  request  being  In  the 
following  terms: 

"The  Board  cf  'Karmen  of  the  City  »f  Craig 
hare  requested  re  to  obtain  the  following  infor- 
mation: 

Is  there  s statute  In  the  Jtete  of  Missouri 
which  prohibits  a City  of  the  fourth  class  from 
regulating,  by  ordinance#  the  potneaolcm  of  bees 
within  the  city  limits  of  such  City*? 

An  ordinance  duly  passed  by  the  Board  atatea# 

In  part: 

•It  shall  be  unlawful  for  Any  person  to  h«v© 
in  possession  on  his  own  premises  or  rr !sei» 
leased  by  hi*,  or  on  any  other  ground  or  premises, 
any  stand,  hire,  colony  or  colonies  of  bees  with-’ 

in  the-  corporate  Units  of  the  city  of  Craig..* 

0%n  we  safely  prosecute  under  this  ordinance 
for  an  infringement  thereof 1* 

?he  ordinate  recited  shore  lean  absolute  prohi- 
bition# regardless  of  circumstances , against  beeping  boss 
within  the  city  limits . 

P,  d*  Missouri,  12£S,  Section  ?0*1,  gives  the  board 
of  aldermen  of  e city  of  the  fourth  class  certain  powers  in 
oonneetlon  with  regulating  aal«ais  and  fowls,  in.  the  follow- 
ing language: 


April  la,  It 35. 


Mr*  a*  ;h«rp,  Jv,t 
City  Clerk, 

Craig,  Hiseourl* 

April  16,  19? Z. 


"?h«  bosrfi  of  « Wsrion  my  el m regulate  or 
prohibit  tit®  running  ®b  large  of  eat  tie, 
bogs,  bornss,  mo  lee,  sheep , goets  and  all 
other  do&aatie  snfaala,  also  geese,  ducks, 
Chickens,  turkeys  oof  ell  other  domestic 
fori®  end  setup®  such  animals  or  feels  as  may 
be  running  i»t  large  to  be  Impounded  and  sold 
In  rush  ftettner  end  nt  such  tin©  *m  ray  be 
prescribed  by  ordlmme#*  ffeey  swjr  air©  pro- 
vide penalties  for  the  owners  or  keepers  who 
shall  permit  tuck  enliael*  or  fee  la  to  be  at 
3 ergs.” 

This  statute,  howevor,  roister  to  regulation  end  prohibition 
of  animals  and  fowls  running  st  X%r$«,  end  not  cueh  «s  are 
kept  on  leased  or  owned  premises*  likewise,  it  right  he 
doubtful  If  bees  sou 14  con#  within  the  msenlng  of  this  sec- 
tion* Ifowevar,  the  tetter  would  sees  to  be  flat  tied  by  the 
ease  of  lays  r.  City  of  'ferssllles,  tt  c#«?*ia|lSS  (1839),  In 
which  on  Injunction  against  tfc*>  enforcement  of  an  ordinance 
to  this,  except  tfeet  the  keeping  of  swine  Inrtsad  of 
teaes  wee  Ha  subject,  enacted  by  e city  of  the  fourth  decs, 
sustained  on  tpperl.  The  court  said: 

* Sect  too  , T-<,  .3*  so*  ItlS,  authorises  the 

board  of  aldermen  of  cities  of  the  fourth 
cists,  within  which  the  city  of  Terse  I lies 
falls,  to  rsgulsia  or  prohibit  the  running 
at  large  of  live  stock,  i?ae  lading  hogs*  'oee- 
ttoa  047? » ?u  k*  So*  191# , authorises  the 
board  of  aldermen  to  regulate  end  suppress 
pigpens  f a*id  to  pees  ordinances  for  the  pre- 
vention of  n**  lassoes  one  their  statement** 

Bu t the  legislature  has  never  empowered  cities 
of  this  alass  to  f rohlbit  tta . keep lag  of «nt- 
aisla  within  the  city  whoa  such  keeping,  doss 
not  constitute  a nui senes  par  as#  Provm  v. 
Carrollton,  Iff  o,  App*  ft?».  *hil , 88  £,*. 

ST*  * •»  nuisance  -at  law  or  a nuisance  per  se 
Is  ©n  ©et,  occupetion,  or  structure  which 
is  a nuisance  «fc  all  tire*  end.  under  any  elr- 
cua* tenses,  regard las*  of  Ideation  or  surround- 
ing. * 45  Q * J „ pp,  -364,  343,*' 


Mr,  ff*  A#  sherp*  Jr, , 
City  Clerk, 

Crelg,  *'lft»ourl. 

April  13,  1935. 
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la  flew  of  the  above  definition  of  e nuieertce  per  *e,  we  do 
not  believe  that  be®*  co*ie  within  bhie  eleeeifloetlon,  al- 
though beee  could  .under  *©*§e  cireussetanoee , be  e r/uleanee, 

•e  «me  Indicated  In  the  oeae  of  Cine  ted  f,  itiob,  3 31  It.  3up. 
33d,  0 HSi  •!>.  330. 

Our  cone lue ion,  therefore,  i»  bh»t  a city  of  the 
fourth  dm#  cannot  isspoee  en  absolute  unqualified  prohibi- 
tion against  the  possession  of  beee  within  its  city  ii site , 
and  that  the  ordinance  In  cuestlen,  which  ettospt#  to  do  thle, 

l»  TOld. 


Very  truly  youre, 


APPR OVSDt 


SIT.?  *£3  H, 

la# lo tent  Attorney  General 


HOT  DeKXmiCit 

Attorney  Oenerel 


Probate  Court  - Demands  must  be  allowed  by  court 
in  order  for  executor  to  receive  credit  therefor 
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June  12,  1935. 


honorable  Robert  F.  jevier. 
Judge  of  Probate  Court, 

Clay  County, 

Liberty,  Missouri. 


Dear  Jir: 


This  department  is  in  receipt  of  your  letter 
requesting  an  opinion  as  to  the  following  state  of  facts: 

"a  little  controversy  has  arisen  on  which 
I should  like  a ruling  from  your  office. 

"section  198  of  R.^.  1929  states  ’that  the 
probate  court  shall  hear  all  claims 
presented  in  a summary  way,  provided  in 
claims  under  one  hundred  dollars,  or  one 
hundred  dollars  or  less,  if  the  administra- 
tor, either  in  open  court  or  in  his  waiver 
of  notice,  shall  certify  that  he  is  satis- 
fied with  the  correctness  of  said  demand, 
the  3ame  may  be  allowed  without  further 
proof. 

"Mow  the  w6c.  206,  R.o.  1909  states  the  same 

as  above  only  it  says  ’ten  dollers*  in  place 
of  ’one  hundred  dollars'.  It  has  been  the 
fule  here  that  if  the  demand  is  under  ten 
dollars  it  may  be  paid  without  an  allowance 
from  the  probate  court,  however,  if  it  is 
an  allowance  or  claim  for  any  more  than  ten 
dollars,  it  should  be  waived  upon  by  the 
administrator,  ^nd  no  matter  how  large  the 
sum,  If  tho  administrators  3hall  reive,  it 
has  been  the  custom  to  allow  it,  without 
proof. 

"Mow,  it  is  my  contention  that  now  under  the 
present  statute  if  the  claim  is  under  one 
hundred  dollars,  the  administrator  may  waive 
on  it,  and  the  court  allow  it  without  any 
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further  proof,  however  if  it  is  over 
*100. 0C,  proof  must  be  heard  on  same. 

"For  fear  1 do  not  make  myself  clear, 
take  this  illustration,  a party  has  a 
claim  against  an  estate  for  three  dollars; 
the  attorneys  here  tell  the  administrator 
to  pay  it  without  an  order  from  the 
probate  court;  however,  if  the  claim  is 
over  *100.00,  they  3ay  that  an  order  ffom 
the  probate  court  is  necessary  before  it 
can  be  paid. 

"Now  if  that  estate  should  not  be  fully 
solvent,  would  not  the  administrator  be 
just  as  liable  on  those  claims  which  he 
paid  under  ten  dollars  as  those  upon  which 
he  paid  over  ten  dollars  without  an  order 
or  allowance?" 


section  1-6,  R.*>.  Mo.  1929  provides: 

"The  court  shall  hear  and  determine  all 
demands  in  a summary  way  without  the 
form  of  pleading,  and  shall  take  evidence 
of  competent  witnesses  or  other  legal 
evidence:  Provided,  in  cases  where  the 
amount  claimed  is  one  hundred  dollars 
or  less,  if  the  administrator,  either 
in  open  court  or  in  his  waiver  of  notice, 
shall  certify  that  he  is  satisfied  of 
the  correctness  of  said  claim,  or  the 
claimant  shall  file  the  affidavit  of  a 
competent  wlthess  to  the  correctness  of 
said  demand,  the  same  may  be  allowed 
without  further  proof." 

In  the  case  of  Langston  v.  Canterbury,  173  ko.  122,  the 
Court  said  (l.c.  128): 

"The  requirements  of  our  statutes  in 
reference  to  the  presentation  and  allow- 
ance of  demands  against  the  estate  of  a 
deceased  person  are  so  plain  and  unequiv- 
ocal that  one  can  scarcely  misconstrue 
them.  Claims  must  be  exhibited  to  the 
administrator,  presented  to  the  probate 
court  for  allowance  and  established  by 
proof.  (decs.  163  to  191,  R.j.  1889; 
same  secs.  164  to  193,  H.d.  1699)  Until 
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a claim  has  been  so  allowed  by 
the  probate  court  or  established 
by  Judgment  of  a circuit  or  other 
court  of  competent  Jurisdiction 
and  classed  by  the  probate  court, 
an  administrator  has  no  right  to 
appropriate  any  of  the  assets  of 
the  estate  to  its  payment. " 

In  the  case  of  Judson  v.  Bennett,  233  Mo.  607,  l.c. 

646,  Judge  Voodson  said: 

"If  the  claim  paid  was  in  fact  a 
legitimate  demand  against  the 
estate,  and  could  have  been  legally 
probated  against  it,  then  the  mere 
fact  that  it  was  not  first  presented 
to  and  allowed  by  the  probate  court 
would  ‘not  of  itself  bar  the  executor's 
right  to  a credit  for  such  payment. 

* * * 

"But  where  the  assets  are  ample  to 
pay  all  the  legal  demands  existing 
against  the  estate,  and  none  but  such 
have  been  in  fact  paid  by  the  execu- 
tors, then  the  heirs  and  devisees 
are  not  Injured  and  have  no  legal 
grounds  for  complaint.  However,  in 
all  such  cases,  the  exechtors  pay 
all  such  demands  at  their  own  risks; 
that  is,  if  they  should  pay  a demand 
presented  against  an  estate  without 
first  requiring  it  to  be  probated, 
when,  in  fact,  the  claim  was  not  a 
legal  demand  against  the  estate,  then 
the  loss  would  fall  upon  the  executors, 
and  the  probate  court  would  not  be 
warranted  in  allowing  the  executors 
credit  for  such  payment;  whereas, 
upon  the  other  hand,  if  the  claim  had 
been  properly  probated,  and,  after 
payment,  it  should  develop  that  the 
claim  was  not  in  fact  a lawful  demand 
against  the  estate,  nevertheless  the 
executors  should  be  allowed  credit 
for  the  payment  so  made,  for  the 
reason  that  in  such  case  they  followed 
the  law  and  performed  their  full  duty, 
and  the  error  which  resulted  in  the 
loss  could  not  be  charged  against 
them. " 
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COhCLUoIOM 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  in  order  for  an  executor  to  be  allowed  credit 
for  the  payment  of  any  claim,  the  claim  must  be  presented  to 
and  allowed  by  the  Probate  Court  unless  it  be  that  the  assets 
are  ample  to  pay  all  the  legal  demands  existing  against  the 
estate  and  none  but  such  have  been  in  fact  paid  by  the  executor. 

If  the  claim  be  *100.00  or  less,  the  demand  may  be 
allowed  without  proof  if  the  administrator  certify  as  to  the 
correctness  of  the  claim  or  an  affidavit  of  a competent  witness 
be  filed  as  to  the  correctness  of  said  demand. 


Respectfully7  submitted, 


Assistant  attorney  General. 


iJ>i  ROVAJ : 


JtoBM  I.L1T1LU,,  J~ 

(Acting)  Attorney  General. 
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RECORDER  - Agreements  must  be  acknowledged  by  both 
parties  before  same  can  be  recorded. 


November  1,  1935. 


Honorable  Oliver  Senti 
Associate  City  Counselor 
St.  Louis,  Missouri 

Dear  Sir: 

We  have  your  request  of  September 
28,  1935  for  an  opinion,  which  request  Is  as 
follows: 


"Enclosed  is  a photostatic  copy 
of  what  purports  to  be  an  agree- 
ment for  an  extension  of  a loan, 
the  original  of  which  was  pre- 
sented to  the  Recorder  of  Deeds 
by  the  Prudential  Insurance 
Company  for  recording.  As  the 
instrument  is  signed  by  only 
one  of  the  parties,  the  Recorder 
is  doubtful  whether  it  is  a 
proper  one  to  record  under  Sec- 
tion 11543. 

’Since  his  question  involves  the 
construction  of  a statute  which 
should  be  uniformly  construed 
throughout  the  State,  we  feel 
that  the  Recorder  should,  for 
his  own  protection,  be  guided 
by  your  advice. 

"Will  you  please  inform  this  de- 
partment whether,  in  your  opinion, 
the  instrument  is  a proper  one  for 
recording,  so  that  we  can  advise 
the  Recorder  of  Deeds  accordingly? 

"if,  in  your  opinion,  the  instru- 
ment should  be  recorded,  the  Re- 
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corder  would  also  like  to  know 
whether.  In  Indexing  It,  he  should 
describe  It  as  an  agreement  or  as 
a notice." 

The  Dhotostatic  copy  attached  thereto 
appears  to  be  T’an  agreement  for  an  ex  tent  Ion 
of  city  loan."  It  appears  that  the  person 
receiving  the  extension  of  the  loan  has  signed 
the  agreement,  but  that  the  grantor  of  such 
extension  has  not  signed  the  agreement. 

As  to  a construction  of  Section  11543* 
R.  S,  Mo.  1929  requested  in  your  letter,  we  quote 
the  pertinent  part  thereof: 

"It  shall  be  the  duty  of  recorders 
to  record:  First,  all  deeds, 
mortgages,  conveyances,  deeds  of 
trust,  bonds,  covenants,  de- 
feasances, or  other  instruments 
of  writing,  of  or  concerning  any 
lands  and  tenements,  or  goods  and 
chattels,  which  shall  be  proved 
or  acknowledged  according  to  law, 
and  authorized  to  be  recorded  in 
their  offices  * " 

It  is  well  settled  that  a contract  re- 
lating to  the  sale  of  real  estate  must  be  signed 
by  both  parties,  the  buyer  and  seller,  and  if 
signed  only  by  the  buyer,  the  recording  of  such 
will  not  be  constructive  notice  to  a subsequent 
purchaser  from  said  owner  without  actual  notice. 
Helntz  v.  Moore,  246  Mo.  226. 

The  failure  of  both  parties  to  sign 
and  acknowledge  the  purported  agreement  for  ex- 
tension of  city  loan,  is  open  to  the  same  ob- 
jection that  could  be  made  to  a deed  which  was 
not  properly  acknowledged. 


#3  - Honorable  Oliver  Sent! 


In  Williams  v.  Butterfield  (1904), 

182  Mo.,  l.c.  185,  the  court  said: 

"The  record  of  this  deed,  as 
offered  In  evidence,  does  not 
show  any  certificate  of  acknowledg- 
ment by  Henry  Bohlcke,  the  grantor 
In  said  deed.  Under  the  statute. 

It  must  be  conceded  that  this  deed 
was  not  entitled  to  be  recorded, 
by  reason  of  the  absence  of  such 
acknowledgment . 

"It  follows  from  this,  if  the 
general  rule  is  applicable  to 
this  deed,  that  In  the  absence 
of  the  certificate  of  acknowledg- 
ment required  by  the  statute,  it 
had  no  place  upon  the  land  records 
of  Stoddard  county,  and  if  im- 
properly recorded,  would  not  im- 
part constructive  notice  to  a 
subsequent  purchaser  in  good 
faith,  for  a valuable  considera- 
tion/' 

It  is,  therefore,  the  opinion  of  this 
office  that  the  purported  "agreement  for  extension 
of  city  loan",  executed  and  acknowledged  only  by 
the  debtor  is  not  entitled  to  be  recorded  in  this 
state . 

Yours  very  truly. 


FRANKLIN  E.  REAGAN 
Assistant  Attorney  General 

APPROVED: 


JOHN  -W.  'HOFFMAN,  Jr': 

(Acting)  Attorney  General 


Appropriation  to  Kansas  City  Court  of  Appeals  tot 
sufficient  to  cover  payment  of  insurance* 
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Honorable  Hopkins  B.  Jhain, 
Presiding  Judge, 

Kansas  City  Court  of  appeals, 
Kansas  City,  Missouri. 


Dear  Judge: 


This  department  is  in  receipt  of  your  request  for 
an  opinion  as  to  the  following  state  of  facts: 

"^tate  auditor  omlth  has  returned  insurance 
bills  and  refuses  to  pay  same  upon  my  cer- 
tificate  without  an  opinion  by  you. 

"My  position  is  that  a Constitutional  court 
has  the  right  to  decide  upon  questions  of 
whether  or  not  it  protects  its  library  by 
insurance. 

"We  have  always  concluded  that  Insurance 
came  under  the  head  of  'General  Expense'; 
that  in  the  appropriation  bill  you  will  note 
there  is  a semi-colon  after  'For  General 
expense';  for  communication,  printing  and 
binding,  etc.,  a comma  appears  after  each 
other  item  mentioned. 

"Our  conclusion  is  that  as  to  matters  of 
general  expenses  that  a court  of  record  can 
be  trusted  with  exercising  sound  discretion. 

By  noting  section  1904,  H.i.  1929,  you  will 
note  this  language:  '*11  of  which  expendi- 
tures as  also  for  stationary  and  other 
necessary  outlay  * * * shall  be  paid  by  the 
otate , etcT* 

"It  is  our  conclusion  from  the  reading  of  the 
language  following  the  above  that  the  cer- 
tificate of  the  Presiding  Judge  constituted 
such  a voucher  as  makes  it  mandatory  upon 
the  auditor  to  issue  the  warrant. 
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"It  appears  to  us  that  to  deny  this  court 
the  right  to  determine  as  to  small  matters 
of  'necessary  expense*,  is  to  deny  this 
court  is  a constitutional  court.  Let  me 
cite  for  your  consideration,  firing  ▼. 

Vernon  County,  216  Uo.  l.c.  687  (a).  The 
case  is  not  directly  in  point,  but  in 
that  the  officials  were  ministerial  offi- 
cers you  can  summarize  as  to  the  Court's 
language  had  the  matter  have  hinged  upon 
the  right  of  a court  of  record  to  determine 
matters  of  necessary  expense  been  involved. 

"The  Kansas  City  Court  of  .appeals  have 
for  years  concluded  that  Insurance  of  our 
excellent  library  was  a necessary  expense 
in  that  if  destroyed,  we  could,  with  the 
insurance,  supply  the  absolutely  necessary 
tools  with  which  we  work  without  awaiting 
convening  of  the  legislature  which  meets 
but  biennially,  and  further  await  the 
pleasure  of  that  body  when  it  met. 

"7*e  are  sending  the  certified  bills  here- 
with in  the  hope  that  you  will  immediately 
attach  thereto  such  official  mandate  as 
will  allow  us  to  dispose  of  this  matter. 
Please  send  the  bills,  with  your  approval, 
if  approved  by  you,  direct  to  the  Stqte 
.auditor#  * * * *" 


article  X,  Section  19  of  the  Constitution  of  the  otate 
of  Missouri  provides: 

"tfo  moneys  shall  ever  be  paid  out 
of  the  treasury  of  this  otate,  or  any 
of  the  funds  under  its  management,  except 
in  pursuance  of  an  appropriation  by  law; 
nor  unless  such  payment  be  made,  or  a 
warrant  shall  have  Issued  therefor,  within 
two  years  after  the  passage  of  such 
appropriation  act;  and  every  such  law, 
making  a new  appropriation,  or  continuing 
or  reviving  an  appropriation,  shall 
distinctly  specify  the  sum  appropriated, 
and  the  object  to  which  it  is  to  be 
applied;  and  it  shall  not  be  sufficient 
to  refer  to  any  other  law  to  fix  such  sum 
or  object,  a regular  statement  and  account 
of  the  receipts  and  expenditures  of  all 
public  money  shall  be  published  from  time 
to  time." 
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Section  11421,  R.o.  Lo.  1929  provides  as 
follows: 


"Lo  warrant  shall  be  drawn  by 
the  auditor  or  paid  by  the 
treasurer,  unless  the  money  has 
been  previously  appropriated  by 
law;  nor  shall  the  whole  amount 
drawn  for  or  paid,  under  any  one 
head,  ever  exceed  the  amount 
appropriated  by  law  for  that 
purpose# " 


Laws  of  Missouri  1935,  Section  5,  subsection  D,  page 
416,  provides: 


"lor  general  expense;  for  communi- 
cation, printing  and  binding, 
transportation  of  things,  and 
contingent  and  other  general  expense, 
including  rent  and  the  expense  of 
removing  to  new  court  house  building. 

Materials  and  supplies;  laundry, 
cleaning  and  sanitation  supplies, 
light,  heat,  power  and  water, 
stationery  and  office  supplies. . .$8,280. " 

If  it  is  possible  for  the  insurance  bills  that  you 
speak  of  to  be  paid  under  the  appropriation  to  the  Kansas  City 
Court  of  Appeals,  it  necessarily  must  be  paid  under  the  fore- 
going section  of  the  appropriation  Act. 

l 

It  is  true,  at  the  outset,  that  the  Legislature  usod 
the  term  "general  expense".  Immediately  after  the  use  of  this 
term,  however,  it  said  that  such  term  would  Include  various 
items  and  proceeds  to  enumerate  such  items,  fhe  term  "general 
expense"  is  a broad  term  and  used  by  Itself  would  have  been 
broad  enough  to  include  all  of  the  items  enumerated  in  Section 
D.  >/hen  the  Legislature,  however,  followed  the  words  "general 
expense"  by  the  enumeration  of  the  expenses  found  in  Jection  D, 
we  believe  that  such  enumeration  limited  and  qualified  the  scope 
of  the  term  "general  expense".  If  the  Legislature  hci  not 
Intended  to  limit  the  term  "general  expense"  and  to  oonflne 
it  to  the  enumerated  items,  then  it  would  have  been  useless  for 
the  legislature  to  have  made  such  enumeration,  because  the 
term  "general  expense"  unrestricted  would  have  been  sufficiently 
broad  to  cover  all  of  the  items  listed  in  Jection  D# 


In  the  third  line  of  subsection  D appear  the  words 
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"contingent  and  other  general  expense";  we  do  not,  however, 
believe  that  these  words  are  of  any  assistance  in  making  the 
appropriation  cover  the  question  of  Insurance.  The  general  rule 
is  that  where  general  words  are  followed  by  particular  words, 
the  general  words  ▼’ill  be  restricted  and  limited  to  the  partic- 
ular words  used.  This  rule  has  been  applied  in  the  construction 
of  appropriations.  In  dtate  ex  rel.  v.  Dierkes,  214  Lo.  576, 
the  Supreme  Court  had  for  consideration  an  appropriation  under  the 
ot.  Louis  Charter.  The  words  in  that  appropriation  rhich  the 
relator  relied  upon  were  "other  expenses  of  the  House  of  Dele- 
gates". The  court,  in  discussing  the  matter,  said  at  page  591: 

"How  take  either  of  the  two  appropria- 
tion ordinances  in  evidence,  for  they 
are  both  the  same  in  words,  except  as 
to  the  last  clause,  we  have  no  specific 
appropriation  for  this  work  or  for  this 
relator.  Relator  contends  that  the 
words  'other  expenses  of  the  licuse  of 
Delegates',  are  sufficient  to  authorize 
the  payment  of  this  money  out  of  the 
unexpended  balanoe  in  that  fund.  The 
whole  clause  of  the  ordinance  reads: 

'Publishing  proceedings, 
printing,  stationery, 
office  expanses,  furni- 
ture, rent  or  telephone 
and  other  expenses  of 
House  of  Delegates. .*8,000. • 

"To  our  mind  the  rule  of  ejusdem  generis 
fully  applies  here.  The  term  'other 
expenses*  means  expenses  of  the  character 
theretofore  mentioned  in  tTiat  clause  of 
the  appropriation  act  and  does  not  Include 
an  appropriation  for  ^ork  of  the  character 
performed  by  relator.  To  hold  that  it 
did  include  such  would  be  to  nullify  the 
provisions  of  section  14,  i^rticle  5 of  the 
city  charter,  supra." 

Following  the  above  decision,  therefore,  re  are  of  the 
opinion  that  money  appropriated  by  Section  D can  only  be  used  for 
the  purposes  enumerated  in  oection  D,  or  for  items  by  reason  of 
the  similarity  of  which  can  be  said  to  come  within  the  enumerated 
classes  under  the  rule  of  ejusdem  generis.  We  do  nob  believe 
that  premiums  for  Insurance,  whether  it  be  fire,  liability,  theft 
or  otherwise,  are  similar  enough  to  the  enumerated  items  to  bring 
them  within  the  provisions  of  the  appropriation. 
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CQNCLUJIJH 


In  view  of  the  foregoing.  It  is  the  opinion  of  this 
department  that  the  Appropriation  *ct  to  the  Kansas  City  Court 
of  appeals  does  not  include  the  payment  of  premiums  for  Insur- 
ance on  the  library  of  the  Kansas  City  Court  of  appeals. 


Respectfully  submitted. 


JOE:  T.  EOFFKAii,  Jr., 
Assistant  Attorney  General. 


aIPHUVKD : 


HlTTeWracR, 

Attorney  General. 


J .H:aK 


SAL.. 


) FEES:  Constable  entitled  to  commitment  fees  only  whm 
person  committed  Is  a criminal. 

Sheriff  entitled  to  commitment  fees  regardless 
of  whether  person  committed  is  adjudged  a 
criminal. 


November  14,  1935, 


Jude*  nrthur  -j.  JhuiH, 

308  fhompson  *venue, 
-rcelsior  Springs,  t.lscourl. 


uear  :>ir: 


This  will  acknowledge  receipt  of  your  inquiry 
which  la  o t follows: 

"In  your  opinion  who  io  entitled  to 
the  One  collar  mentioned  In  ec. 

11791  of  the  Aevleed  atetutea  of 
Missouri  ( . eee  of  sheriff e and  other 
off  leers)  for  cooiudttlng  any  person  to 
Jell.  Our  Circuit  Clerk  says  It  Is  e 
fee  belonging  to  the  sheriff  for  any 
prisoner  placed  In  the  County  Jail  re- 
gardless who  may  brln;  him  in.  J con- 
tend that  If  I five  a corrltment  to  the 
Constable  or  other  Officer  to  coraalt  a 
perron  to  Jail  to  await  Trinl  or  serve 
a sentence  that  if  leer  commits  him  and 
the  Jailor  receives  him.  If  I am  wrong 
and  1 give  a commitment  to  the  Sheriff 
or  hie  deputy  what  fee  if  cny  Is  he 
entitled  to.  The  Clerk  saya  there  are 
no  foe  provided  for  the  >hertff  in  such 
worn.#  If  thut  be  the  oaae  and  the 
sheriff  brings  a robber  or  other  desperate 
criminal  1 must  turn  bla  over  to  the 
Constable  to  tace  to  Jail  regardless  as 
to  whether  he  Is  a competent  person  or  not 
or  the  sheriff  must  ^ake  ths  trip  for 
nothin,,,  * lease  read  foot  notes  under 
oec.  11756." 


riU1 


:.cv«.  bar  14,  1938. 


In  the  cose  of  - eoplc  v.  .tulan,  3 i.ich.  42,  49, 
the  lera  "commitment”  Is  said  to  aeun  the  process  by  which 
e person  la  confined  under  the  order  of  a court  at  any  tlr^e 
before  or  after  final  sentence. 

In  the  case  of  Co> jxmwealth  v.  barker,  133  ..aeo* 

3? 9,  400,  it  is  ututed  that  a coxx^ltuent  Is  e we r rent  or 
order  by  o court  or  raagistrate  directing  a ulnlatorlal  officer 
to  th>ie  a perron  to  prison. 

In  the  caae  of  ^uthmann  v.  foople,  67  N.  i.  821,  02f, 
203  111.  £60,  It  1 8 stated  that  a commitment  has  in  law  a well 
defined  neanlne  and  signifies  the  act  of  sending  an  aocused 
or  convicted  person  to  prison. 

In  the  ceee  of  ^tete  v.  Clark,  70  i>.  •».  489,  49£, 

170  . o.  67,  in  which  caae  le  cited  the  caae  of  Thomas  v. 
at.  Louis  County,  61  o.  547,  the  court  In  construing  the 
words  "committing  any  person  to  Jail*  aa  used  In  the  statute 
relating  to  the  fee  bill  of  e therlff,  says  that  they  relate 
to  the  execution  by  the  sheriff  of  an  order  or  ^errant  of 
cocaal traent  ;:4Jde  or  issued  by  sorie  officer  exercising  judicial 
functions. 


Section  3426,  R.  S.  lo.  1929,  pro video  es  follows: 

"If  the  defendant  shall  fall  or 
refuse  to  enter  Into  recognizance, 
the  Justice  shell  commit  him  to  the 
cotrjuon  Jail  of  the  county,  or  to  the 
oalaboose  or  other  prison  of  the  city 
where  ti  c trial  18  peadln,  , there  to 
reaain  until  the  day  fixed  for  the 
trial  of  the  charge  alleged  against 
hlu." 

section  w443  prescribes  the  form  of  the  commit,  .ont, 
stating  that  It  may  be  directed  to  the  sheriff  or  ony  constable. 

aoctlon  w44G  provides: 

"idl  proceeuloga  upon  the  trial  of 
..tiademetinore  before  Justicea  of  the 
peace  shall  be  governed  by  the 
practice  In  crl.dncl  caeca  la  courts 
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of  record,  r.o  far  c t the  same  .ay 
be  applicable,  and  In  rorpect  to 
which  no  j rovlslon  la  .atio  by  statute," 

TLo  above  sections  refer  to  proceedings  before 
Justices  of  the  peace  la  i J.e demeanors. 

The  eectlons  pertaining  to  the  authority  of  Justices 
of  the  peace  ns  to  couxultments  In  felony  cases  are  now 
referred  to, 

-action  5474  authorizes  the  Justice  of  the  peace  to 
counit  e person  at  Me  preliminary;  likewise  does  -action 
5476,  which  stater  e follows: 

" .hen  such  person  fills  to  recognize, 
he  may  be  conaulttei  to  prison  by  en 
order  under  the  hand  of  the  rag! at rate, 
stating  concisely  that  he  le  committed 
for  further  examination  on  a future 
day,  to  be  naraed  in  the  order,  and  on 
the  day  sppoititod  he  nny  be  brought 
boforo  the  ^.agistrete,  by  his  verbal 
order  to  the  officer  who  made  the  com- 
mitment, or  by  his  order  In  writing  to 
a different  person." 

-actions  5467  and  5406  prescribe  certain  authority 
and  duties  given  to  and  luid  on  Justices  of  the  peace  os  to 
committing. 

Thus  it  will  be  seen  under  what  circumstances  Justices 
of  the  peace  jay  issue  oouuituentt’ , end  they  nay  be  directed  by 
hi  to  either  the  sheriff  or  the  constable, 

section  11777,  relating  to  foes  of  constables,  auong 
other  things,  provides  that  he  shall  be  entitled  to  1,  0 for 
taking  a criminal  to  Jell." 

section  11791,  relating  to  fees  of  sherlffe,  county 
marshals  end  other  officers,  provides  that  they  shall  be  allowed 
fees  for  their  servloes  in  criminal  eases,  among  other  things, 
tor  co. fitting  any  person  to  Jail,  11,00," 

section  11777  le  the  specific  statute  defining 
constable  fee?,  while  octlon  11791  is  b goners 1 statute  de- 
fining the  f 4 or>  of  sheriff?-,  county  .nrrhole  and  other  officer* • 
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It  would  appear  thut  the  specific  statute  defining  the  con* 
stable* r fees  must  govern  «s  to  his  fees  and  that  he  does 
not  cotae  within  the  class  it  other  officers"  ee  used  in 
action  11791. 

Mo  officer  lr  entitled  to  compensation  for  services 
which  he  performs  in  his  official  oapeclty  unless  the  statute 
clearly  authorizes  the  payment  thereof. 

In  the  cose  of  aiag  v.  uiverlsnd  Levee  district , £79 
195 , 1.  c.  196 , the  court  soya: 

"'ll  is  no  louder  open  to  question  but 
that  compensation  to  a public  officer 
is  a matter  of  statute  and  not  of 
contract,  u u that  compensation  exists, 
li  it  exists  at  all,  t ololy  as  the 
creation  of  the  law  and  than  is  in- 
cidental to  the  of. ice.  • • • • • 
i urfhor more,  our  oupreeas  court  has 
cited  with  approval  the  statement  of 
the  geuernl  rule  to  be  found  in  -.tote 
ex  rel.  >ede«J.ag  vs,  ~cCracicen,  60  „o, 

*pp,  loc.  cit.  656,  to  the  effect  that 
the  rendition  of  services  by  e public 
officer  is  to  be  deemed  gratuitous 
unless  a co-.pcnrstlon  therefor  Is  pro- 
vided by  statute,  end  that  If  by 
statute  compensation  la  providad  for 
in  a porticulf.r  node  or  ranner,  then 
the  offloer  Is  confined  to  that  rvjuier 
end  Is  entitled  to  -'o  other  or  further 
compensation,  or  to  any  different  raode 
of  socurine  the  focus," 

In  constru'nt’  statutes  rein t lap  to  the  wtyaent  of  fees, 
they  are  given  strict  construction. 

It  will  be  noted  that  the  statute  defining  constable’s 
fees  says  that  the  constable  it  entitled  to  a fee  for  "taxing 
a criminal  to  Jail."  The  law  doea  not  stamp  e ran  as  a or 1 ad  no  1 
until  altar  be  ha  on  his  voluntary  plea  or  after  trial  and 
Judgment  been  a.  Judaea  guilty  of  a crime.  It  v-ould  appear  from 
this  that  the  constable  is  only  entitled  to  tho  fee  of  V1,Q0 
for  committing  a person  t.f tar  ha  has  been  adjudged  guilty,  0a 
the  other  hand,  the  sheriff  is  entitled  to  the  fee  "for  com- 
rdUlnc  any  -er-on  to  Jell." 


J ud  e -vrtLur  o.  ~.huw 


..070  tor  14,  19S5. 


•5» 


Our  vie*  ic  that  couJttlnt!  » person  to  Jell  la  the 
physical  deliverance  of  the  defendant  from  the  court  room 
where  the  Justice  presides  to  t^e  Jailer,  and  the  authority 
to  *o  dellTer  the  priponer  !e  the  paper  th.  tie  If  sued  by 
the  Justice  directing  the  officer  to  co  deliver  the  prlroner 
to  the  Jailer. 


ciucm  ion 


It  ia  our  opi  .ioa  that  If  the  commitment  issued  by 
the  Justice  of  the  peace  is  directed  to  the  sheriff  and  the 
sheriff  executes  the  saue,  the  sheriff  is  entitled  to  the 
#1*00  fee  .0  provider  fo]  . I ove  quoted  statutes.  If 
the  commitment  is  issued  by  the  Justice  of  the  peace  and 
directed  to  the  constable,  end  the  defendant  le  n '’criminal" 
withlo  the  ^eanlnc  of  the  law,  . ...  the  oonstable  executes 
the  cui «mit. .en.t  by  delivering  the  defendant  to  the  Jailer, 
then  the  constable  is  e titled  to  the  #1.00  fee  provided  for 
by  the  stove  section  11777  for  so  dolnt , and  under  no  other 
clrciLiStaucea. 


Yours  very  truly, 


. eeietant  ttorney  General. 


: 


J . ' , TrTT 

(Acting)  ttornay  enerel. 
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County  Seat,  Removal  of 


Petition  to  move  County  Seat 
and  petition  to  increase  tax 
to  build  new  court  house  must 
be  separate  petitions. 


January  End,  1935. 


Mr.  William  Short, 
County  Treasurer, 
Huntsville,  Missouri. 

Pear  3ir:- 


77e  have  your  letter  of  November  E6,  1934  in  which  is 
contained  a request  for  an  opinion  as  follows: 

"We  are  figuring  on  moving  the  County  Seat  to 
Moberly  and  building  a new  Court  House  there  as  this  one 
in  Huntsville  is  falling  down  by  degrees  and  I would  like 
to  know  what  procedure  to  take  in  this  matter.  Do  we 
have  to  get  a petition  to  the  County  Court  to  move  the 
County  Seat  and  then  another  one  to  the  County  Court  to 
build  a court  house  and  separate  elections  on  both,  or  can 
we  get  a petition  to  and  the  required  number  on  it  to  call 
an  eleotion  to  build  a court  house  in  Moberly  and  that 
would  automatically  move  the  County  Seat.  If  we  have  to 
have  separate  petitions  for  each  how  many  signers  would  we 
have  to  have  to  present  it  to  the  court  to  call  an  eleotion 
and  how  many  would  we  have  to  have  to  carry  either  or  both 
of  them  at  the  polls. 

"Hoping  this  is  not  asking  too  much  of  you  and  1 
do  not  oause  you  too  much  trouble  looking  this  up  but  this 
has  to  be  did  sooner  or  later  to  be  safe  to  work  in,  and  I 
was  asked  by  several  Interested  in  it  to  write  you  for  the 
information. 

"Hoping  to  hear  from  you  soon  with  the  information 
desired  by  the  taxpayers  of  this  County  for  the  safety  of 
the  public  in  general  that  come  in  and  out  of  the  court 
house  day  in  and  day  out." 

Article  4 of  Chapter  85,  sections  1E043-12104  incl., 
Revised  Statutes  of  Missouri,  19E9,  sets  forth  the  law  and  procedure 
with  reference  to  the  removal  of  a county  seat  and  the  construction  of 
a new  court  house. 


Section  1E073  et  seq.,  Revised  Statutes  of  Missouri, 
1929,  provides  that  one  fourth  of  the  voters  in  a county  may  petition 
the  county  court  for  an  order  submitting  the  proposition  of  removal  to 
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the  voters  at  the  next  general  election.  For  adoption  of  the  proposi- 
tion, under  seotion  12075  of  the  Statutes,  and  also  under  section  2, 
article  9 of  the  Constitution  of  Missouri,  two  thirds  of  the  qualified 
voters  of  the  county,  voting  on  the  proposition,  must  vote  in  favor 
thereof. 


With  regard  to  the  oetition  for  the  ereotlon  of  a new  court 
house,  we  presume  you  refer  to  a petition  for  an  order  submitting  to  an 
election  the  question  of  increased  taxation  for  the  purpose  of  erecting 
a court  house. 

Seotlons  12093  to  12103,  Revised  Statutes  of  Missouri,  1929, 
seem  to  cover  increase  of  taxation  for  the  erection  of  public  buildings 
generally.  Section  12104,  Revised  Statutes  of  Missouri,  1929,  however, 
expressly  applies  to  the  erection  of  a oourt  house,  hence  v/e  refer  you  to 
the  latter  seotion. 

By  seotion  12104  mentioned  above  it  is  provided  that  the  county 
court  of  i ts  own  motion  may,  or,  upon  petition  signed  by  not  less  than 
one  hundred  resident  taxpayers,  shall  order  that  an  election  be  held 
within  forty-five  days  thereafter  to  determine  whether  or  not  the  rate 
of  taxation  shall  be  increased  for  the  purpose  of  ereoting  a court  house. 
Certain  conditions  and  the  form  of  ballot  are  then  set  out.  Two  thirds 
of  the  qualified  voters  voting  at  such  election  are  necessary  for  adoption. 

From  the  above  it  will  be  seen  that  the  procedures  for  removal  of 
the  county  seat  and  for  the  erection  of  a court  house  are  markedly  different. 
For  instance,  the  removal  proposition  must  be  submitted  at  a general  election;; 
not  so  in  the  case  of  the  other  proposition.  In  addition,  where  removal  is 
sought  one-fourth  of  all  the  voters  in  a county  must  sign  the  petition; 
while  in  the  other  situation  the  county  court  may  of  its  own  motion  order 
the  eleotion,  or  if  it  will  not  act,  only  one  hundred  resident  taxpayers 
must  sign  the  petition  which  will  require  action. 

It  seems  fairly  obvious,  therefore,  that  the  legislative  intent 
was  to  keep  the  two  procedures  distinct  and  separate.  With  the  foregoing 
in  mind  we  are  of  the  opinion  that  both  procedures  must  be  separately 
followed. 

Very  truly  yours, 


CMHJriLC 

CHAS.  M.  HOWELL,  Jr. 

Assistant  Attorney  General 

APPROVED: 


Attorney  General 


COUNTY  BTJDGFT  LAW:  Road  District  mnd  and  County  Purpose  Fund  m?  y 
be  used  for  class  5 and  need  not  be  kept  separate  from  other  funds, 
and  if  a .ticipated  funds  in  Class  5 exceed  1/5  of  anticipated  revenue, 
the  excess  may  be  placed  in  Class  6. 


I'on.  F.D.  Cheible, 

Treasurer  of  Jefferson  county, 
Hillsboro,  Missouri. 


Dear  Sir: 


A request  for  an  oninion  has  been  received  from  you 
under  date  of  December  5,  1934,  said  request  being  in  the 
following  terms: 

" \s  the  Treasurer  of  Jefferson  County, 

Missouri,  will  you  kindly  favor  me 
with  an  opinion  as  to  whether  or  not 
it  is  legal  for  county  treasurers  to 
transfer  a County  Road  District  Fund 
to  the  general  purpose  fund  of  the 
county? 

Formerly  we  had  county  revenue,  county 
road  and  bridge,  road  district,  special 
road  district  funds,  etc.,  but  with  the 
ushering  in  of  the  Budget  Law,  the  two 
first  mentioned  funds  were  consolidated 
into  one  fund  known  as  the  County  Purpose 
Fund.  Lately  I have  been  advised  that 
the  Court  desires  to  consolidate  the 
Road  District  Fund  with  the  County  Pur- 
pose Fund.  Your  opinion  as  to  the 
legality  of  latter  mentioned  transfer 
would  therefore  be  very  deeply  appreciated.” 

The  above  letter  was  supplemented  by  a letter  from  you 
dated  December  21,  1934,  containing  the  following  information: 

"What  we  call  our  » County  Purpose  Fund* 
is  the  budget  portion  of  the  county  money 
or  that  portion  under  the  Budget  Law 
available  for  use  in  the  various  classi- 
fications, namely,  1 to  5.  To  give  you  an 
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idea  of  the  county’s  financial  possi- 
bilities from  a tax  collection  standpoint, 
will  say  that  we  are  levying  as  follows: 

County  Revenue,  30  cents  per  '100;  Hoad 
& Bridge,  25  cents  per  '100;  «oad  District 
20  cents  per  ?100.  The  County  Revenue  and 
the  Road  and  Bridge  have  already  been 
consolidated  and  yield  a combined  rate 
of  55  cents  per  '100.  The  County  Court 
has  recently  ordered  the  further  consoli- 
dation of  the  Road  District  Fund  with  the 
two  former;  this  results  in  a total  budget 
lovy  of  75  cents  per  100. 

I do  not  know  under  what  law  authority  the 
levy  of  20  cents  per  '100  for  Road  District 
Fund  was  authorized,  but  I do  know  that  for 
years  the  county  has  been  maintaining  a 
levy  for  this  account.  We  formerly  had  some 
79  road  districts  and  the  levy  was  run  against 
taxpayers  of  said  districts  and  spent  in  the 
several  districts  in  the  exact  proportion  as 
the  amount  collected  for  the  district.  The 
money  being  dispensed  as  a rule  through  the 
County  Treasurer  to  road  overseers  appointed 
to  supervise  road  work  in  the  various  dis- 
tricts. Some  time  ago  the  county  began  the 
maintenance  method  of  caring  for  roads  and 
at  that  time  the  road  overseers  were  eliminated, 
but  the  road  district  fund  and  levy  therefor 
remained,  and  the  county  as  a rule  hired  men 
to  work  in  each  district  every  year,  and  those 
as  a rule  worked  out  most  all  monies  collected 
for  the  district. 

The  money  derived  from  the  road  tax  goes  into 
the  ’Road  District  Fund.’" 

The  County  Budget  Act  of  1933  changed  the  financial  struc- 
ture of  the  various  counties  of  the  State,  it  being  the  intention 
of  the  Legislature  to  budget  the  various  funds  for  the  purpose  of 
economy  and  efficiency.  Section  9874,  R.S.  Mo.  1929  la  expressly 
repealed.  The  classes  created  by  the  Legislature  are  somewhat 
similar  to  the  classes  under  Section  9874,  but  under  the  new  law 
each  succeeding  class  has  a priority  of  the  lien  on  the  county 
funds  of  the  other  classes,  which  was  not  the  situation  under  the 
old  section  9874. 

Sec.  1,  Laws  of  Ko.  1933,  p.  340  contains  the  sentence, 
"whenever  the  term  revenue  is  used  in  this  act  it  shall  be  understood 
and  taken  to  mean  the  ordinary  or  general  revenue  to  be  used  for  the 
current  expenses  of  the  county  as  is  provided  by  this  act  regardless 
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of  the  source  from  which  derived."  We  construe  this  provision 
of  the  Act  to  mean  that  all  of  the  funds  of  whatever  kind  and 
nature  are  to  be  classified  and  expended  according  to  Sec.  2 of 
the  Aot,  which  contains  the  classes,  except  as  where  expressly 
provided  in  the  classes  themselves  that  certain  revenue  is  exempt. 

Class  3,  Sec.  2,  Laws  of  Ho.  1933,  p.  341  is  as 

follows: 

"The  county  court  shall  next  set  aside 
and  apportion  the  amount  required,  if 
any,  for  the  upkeep,  repair  or  replace- 
ment of  bridges  on  other  than  state 
highways  (and  not  In  any  special  road 
district)  which  shall  constitute  the 
third  obligation  of  the  county." 

This  class  refers  only  to  the  repair  and  replacement  of  bridges, 
there  being  no  provision  made  for  roads,  nor  do  any  of  the  other 
classes  refer  to  roads  specifically. 

Sec.  1 of  the  Budget  Act  also  contains  this  sentence! 

"The  county  court  shall  classify  proposed  expenditures  according 
to  the  classification  herein  provided  and  priority  of  payment 
shall  be  adequately  provided  according  to  the  said  classification 
and  such  priority  shall  be  sacredly  preserved."  It  therefore 
becomes  the  duty  of  the  county  court  to  sacredly  preserve  the 
priority  of  the  various  classes  in  the  order  mentioned  and 
unless  certain  obligations  are  specific,  or  exempt  from  certain 
classes,  it  is  necessary  that  the  fund  for  that  purpose  be 
placed  in  Class  5 or  6. 

Sec.  22,  Laws  of  Mo.  1933,  p.  351  provides  as  follows: 

"All  laws  or  parts  of  laws  and  expressly  sections  9874,  9985  and 
9986  in  so  far  as  they  oonflict  are  hereby  repealed.".  Having 
construed  the  new  County  Budget  Law  as  taking  over  the  entire 
financial  structure  of  the  county,  we  are  forced  to  the  conclusion 
that  all  sections  relating  to  road  funds  of  the  county  are  in 
conflict  with,  at  least  partially,  this  Act,  and  the  funds  derived 
from  the  revenue  for  road  purposes  should  be  disbursed  according 
to  the  terms  of  the  new  County  Budget  Act. 

As  stated  before,  it  is  the  duty  of  the  county  court  to 
sacredly  preserve  the  priorities  as  enumerated  in  the  various 
classes.  If  the  county  court  shall  carry  out  this  duty  and 
successfully  take  care  of  all  obligations  in  the  succeeding  classes, 
then  any  surplus  funds  in  any  given  class  may  be  used* if  there 
be  a deficiency tin  any  succeeding  class,  and  we  accordingly  hold 
that  it  is  not  necessary  to  make  any  formal  transfer.  Having 
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reached  the  conclusion  that  the  funds  mentioned  in  your  letter 
may  be  used  if  necessary  to  preserve  priorities,  and  if  such 
priorities  have  been  3acredly  preserved  according  to  the  classes, 
then  the  question  arises  as  to  where  the  surplus  funds  may  be 

used. 


Sec.  2,  Class  5,  Laws  of  Uo.  1933,  p.  342  is  as  follows: 

"The  county  court  shall  next  set 
aside  a fund  for  the  contingent  and 
emergency  expense  of  the  county, 
which  shall  in  no  case  be  more  than 
one- fifth  of  the  anticipated  revenue. 

From  this  class  the  county  court  may 
pay  contingent  and  incidental  expenses 
and  expense  of  paupers  not  otherwise 
classified.  Ko  payment  shall  be  allowed 
from  the  funds  in  this  class  for  any 
personal  service,  (whether  salnry, 
fees,  wages  or  any  other  emoluments  of 
any  kind  whatever)  estimated  for  in 
preceding  classes. " 

Sec.  5,  Laws  of  lio.  1933,  p.  344  contains  the  following 
regarding  Class  5 hereinbefore  quoted: 

"Contingent  and  emergency  expense, 
not  to  exceed  one-fifth  of  the  total 
estimated  revenue  to  be  received. 

Purposes  for  which  the  court  proposes 
the  funds  in  this  class  shall  be  used 
shall  be  shown." 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  the  funds  mentioned  in  your  letter  may  be  used  or 
allocated  to  Class  5 and  need  not  be  kept  separate  from  the  other 
county  funds.  Jf  the  anticipated  funds  of  Clas3  5 exceed  one-fifth 
of  the  anticipated  revenue,  it  is  the  opinion  of  this  department 
that  the  excess  may  be  placed  in  Class  6,  wherein  we  note  the 
following  words:  "After  having  provided  for  the  five  classes  of 
expenses  heretofore  specified,  the  county  court  may  expend  any 
balance  for  any  lawful  purpose." 


Respectfully  submitted. 


APPROVER : 


0LLIV3R  W.  NOLEN, 
Assistant  Attorney  General. 


Attorney  (General 
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January  26,  1935. 


Hon.  John  E.  Short, 
Circuit  Clerk, 

Ray  County, 
Richmond,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
some  tine  ago  wherein  you  request  an  opinion  concerning  the 
following: 


"I  having  asked  my  deputies 
to  furnish  bond  at  1,000 
each,  would  like  a decision 
from  your  office  on  this  matter." 

Section  11812,  Laws  of  Missouri,  1933,  p.  371 
contains  the  following  provisions  relating  to  deputies: 

"Every  clerk  of  a circuit  court 
shall  be  entitled  to  such  number 
of  deputies  and  assistants,  to  be 
appointed  by  such  official,  with 
the  approval  of  the  county  court, 
as  such  court  shall  deem  necessary 
for  the  prompt  and  proper  discharge 
of  the  duties  of  his  office.  The 
County  Court,  in  its  order  permitting 
the  clerk  to  appoint  a deputy  or 
assistant,  shall  fix  the  compensa- 
tion of  such  deputy  or  assistant, 
which,  in  counties  having  12,500 
persons  and  less,  shall  not  exceed 
the  amount  allowed  deputy  or  assistant 
to  the  county  clerk  for  the  actual 
time  employed  and  shall  designate 
the  period  of  time  such  deputy  or 
assistants  nay  be  employed.  'very 
such  order  shall  be  entered  of  record, 
and  a certified  copy  thereof  3hall  be 
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filed  in  the  office  of  the  county 
clerk.  The  clerk  of  the  circuit 
court  may  at  any  time,  discharge 
any  deputy  or  assistant,  and  may 
regulate  the  time  of  his  or  her 
employment,  and  the  county  court 
may,  at  any  time,  modify  or  rescind 
its  order  permitting  any  appointment 
to  be  made,  and  may  reduce  the  com- 
pensation theretofore  fixed  by  it." 

Section  11666,  R.S.  Mo.  1929  relates  to  the  giving  of 
a bond  by  the  circuit  clerk,  and  is  as  follows: 

"Every  olerk,  before  he  enters 
on  the  duties  of  his  office,  shall 
enter  into  bond,  payable  to  the 
state  of  Missouri,  with  good  and 
sufficient  securities,  who  shall  be 
residents  of  the  county  for  which 
the  olerk  is  appointed  or  elected, 
in  any  sum  not  less  than  five 
thousand  dollars,  the  amount  to  be 
fixed  and  the  bond  to  be  approved 
by  the  court  of  which  he  is  clerk, 
or  by  a majority  of  the  Judges  of 
such  court,  in  vacation.  The  bond 
shall  be  conditioned  that  he  will 
faithfully  perform  the  duties  of 
his  office,  and  pay  over  all  moneys 
which  may  come  to  his  hand  by  virtue 
of  his  office,  and  that  he,  his 
executors  or  administrators,  will 
deliver  to  his  successor,  safe  and 
undefaced,  all  books,  records,  papers, 
seals,  apparatus  and  furniture  belong- 
ing to  his  office." 

Neither  of  the  above  sections  contain  any  provision 
relative  to  the  giving  of  bond  by  a deputy  circuit  clerk;  we  there- 
fore conclude  that  it  is  not  necessary  for  a deputy  to  give  bond 
for  his  official  acts  in  the  circuit  clerk* s office.  It  is  a well 
recognized  principle  of  law  that  you,  as  circuit  clerk,  would  be 
liable  on  your  bond  for  the  acts  of  the  deputy.  We  assume  that 
you  had  this  in  mind  when  you  conceived  the  idea  of  having  your 
deputy  execute  a bond — that  the  same  is  for  your  own  protection. 
Some  states  require  a deputy  to  give  bond,  but  as  above  stated,  the 
State  of  Missouri  does  not. 

We  call  your  attention  to  a decision  in  the  State  of 
Indiana,  where  such  a law  exists, for  the  purpose  of  shedding  light 
on  whether  or  not  it  is  legal  for  you  to  exact  a bond  from  your 
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deputy,  in  that  case,  Southern  Surety  Co.  v.  Kinney,  74  Ind.  App. 
l.c.  216-217,  the  Court  said: 

"Thus  far  we  have  considered  Sec.  9478 
Burns  1914,  supra,  as  being  merely 
permissive  rather  than  mandatory,  but 
the  language  used  does  not  necessarily 
require  that  it  be  so  construed,  said 
section  provides  that  a county  treasurer 
•may  appoint  one  or  more  deputies  and 
may  take  from  them  bond  and  surety. ’ 

It  is  well  settled  that  in  the  construc- 
tion of  statutes  the  word  ’may*  will  be 
construed  synonymous  with  ’shall’  where 
public  interests  and  rights  are  concerned, 
and  where  the  public  or  third  persons 
have  a claim  de  Jure  that  the  power 
should  be  exercised.  Nave  v.  Nave  (1855), 

7 Ind.  122;  Bansemer  v.  Mace  (1862),  18 
Ind.  27,  81  Am.  Dec.  344;  City  of  Madison 
v.  Smith  (1882),  83  Ind.  502;  Zorn  v. 

Warren,  etc.  Paving  Co.  (1908),  42  Ind. 

App.  213,  84  N.E.  509.  The  statute 
provides  that  the  deputies  of  county 
treasurers  'shall  take  the  oath  of  their 
principals  and  may  perform  all  the  duties 
of  such  principals.’  Secs.  9158,  5159, 
supra.  We  know  as  a matter  of  common 
knowledge  that  such  deputies,  as  a rule, 
receive  and  disburse  public  funds,  and  in 
some  instances,  as  appears  in  the  case 
at  bar,  have  practically  the  entire  con- 
trol of  the  office.  The  funds  thus 
entrusted  to  such  officials  are  not  the 
private  funds  of  their  superiors,  but 
public  funds,  in  which  every  taxpayer 
has  an  interest.  The  public  is  therefore 
concerned  as  to  its  safety,  and  has  9 
right  to  demand  that  the  officer  primarily 
charged  with  the  duty  of  receiving  and 
disbursing  such  funds  shall  take  every 
precaution  to  prevent  its  loss  or  impair- 
ment which  the  law  provides.  It  Is  not 
a sufficient  answer  to  say  that  the  law 
makes  the  treasurer  and  his  sureties 
responsive  for  the  official  acts  of  his 
deputies.  That  is  merely  one  provision 
made  for  the  safety  of  public  funds 
entrusted  to  them,  and  may  as  a rule  suf- 
fice for  such  purpose,  but  it  is  entirely 
within  the  realm  of  possibility  that, 
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where  a deputy  treasurer  becomes 
a defaulter,  his  principal  and 
sureties  might  all  prove  to  be 
insolvent.  The  public,  having  a 
direct  interest  in  the  funds,  has 
a right  to  demand  not  only  that  one 
precaution  provided  by  statute  be 
taken  for  their  safety,  but  that 
every  precaution  so  provided  be 
taken." 

Your  precise  question  is  answered  in  22  B.C.L.,  page  587 
in  the  following  language: 

"A  public  officer  who  handles 
public  funds  may  or  may  not,  as 
he  pleases,  take  security  from  the 
deputies  for  the  faithful  discharge 
of  their  duties  in  regard  to  such 
moneys.  Every  bond  demanded  of 
and  taken  from  a deputy  for  the 
faithful  discharge  of  his  duties  is 
an  official  bond,  and  is  subject  to 
the  same  rules  as  other  official 
bonds.  Where  the  principal  officer 
has  himself  given  a bond,  those 
aggrieved  by  the  acts  of  his  deputies 
within  the  scope  of  their  authority 
may  recover  on  such  bond.  For  example 
it  has  been  held  that  where  a deputy 
sheriff  kills  a person  under  the 
mistaken  belief  that  he  is  a felon 
for  whose  arrest  the  deputy  has  a 
warrant,  and  that  the  killing  is 
necessary  to  prevent  his  escape,  the 
sheriff  is  liable  on  his  bond.  But 
the  sureties  of  the  deputy  are  not 
amenable  beyond  default  of  such  deputy 
in  his  offieial  duties." 


CONCLUSION 


The  statutes  do  not  require  a deputy  to  give  bond  to  his 
principal  and  we  are  not  able  to  locate  any  decision  in  this 
state  regarding  the  matter;  however,  we  are  of  the  opinion  that 
you  may,  if  you  so  desire,  exact  of  your  deputy  a reasonable 
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bond  for  the  faithful  performance  of  his  duties  and  the  ac- 
counting of  all  funds  in  his  hands  as  deputy  circuit  clerk. 


Respectfully  submitted. 


OLLIVER  Vlf.  NOLEN, 
Assistant  Attorney  General. 


API  ROVED: 


TOr  ' 

Attorney  General. 


OW:  AH 


COUNTY  COURT:  Sec.  11812,  R.S.  Mo.  1929  confers  on  County  Court 
complete  control  of  appointment,  compensation,  and  tenure  of 
office  of  deputies  and  assistants  to  clerks  of  the  circuit  court 


April  18,  1935. 


lion.  Clarence  L.  Shotwell, 
Missouri  senate, 

Jofferson  City,  Missouri. 


Dear  Senator  Shotwell: 


. This  department  is  in  receipt  of  your  letter  of 

April  2 asking  for  an  opinion  as  to  the  following  state  of 
facts: 


"The  County  Court  of  st.  Louis 
County  have  been  urging  me  to  have 
perfected  and  passed  Senate  Bill 
No.  116,  which  gives  the  County 
Court  the  right  to  limit  the  number 
of  employees  of  the  various  county 
officers  and  also  fix  their  com- 
pensation. I have  told  them  that 
I thought  they  had  that  authority 
as  far  as  the  office  of  the  Circuit 
Clerk  was  concerned  under  the  pro- 
visions of  section  11812,  R.S.  I'o. 
1929,  as  amended  by  the  Acts  of  1933, 
page  371.  However,  they  claim  that 
they  are  advised  by  their  attorney  or 
counselor  that  they  have  no  such 
authority.  Personally,  I do  not 
agree  with  the  opinion  they  have 
received,  but  in  order  to  get  straight 
on  the  natter  I would  be  glad  if  you 
would  advise  me  et  your  earliest  con- 
venience as  to  the  construction  you 
place  on  the  authority  given  them 
under  said  Section  11812. " 


Laws  of  Missouri,  1933,  page  371  provides: 
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Sec.  11812,  Lavs  of  Mo.  1933,  page  371  provides: 

"’very  clerk  of  a circuit  court 
shall  he  entitled  to  such  number 
of  deputies  and  assistants,  to 
be  appointed  by  such  official, 
with  the  approval  of  the  county 
court,  as  such  court  shall  deem 
necessary  for  the  prompt  and 
proper  discharge  of  the  duties  of 
his  office.  The  County  Court, 
in  its  order  permitting  the  clerk 
to  appoint  a deputy  or  assistant, 
shall  fix  the  compensation  of 
such  deputy  or  assistant  which, 
in  counties  having  12,500  persons 
and  less,  shall  not  exceed  the 
amount  allowed  deputy  or  assistant 
to  the  county  clerk  for  the  actual 
time  employed  and  shall  designate 
the  period  of  time  such  deputy 
or  assistants  may  be  employed. 

Every  such  order  shall  be  entered 
of  record,  and  a certified  copy 
thereof  shall  be  filed  in  the 
office  of  the  county  clerk.  The 
clerk  of  the  circuit  court  may  at 
any  time,  discharge  any  deputy  or 
assistant,  and  may  regulate  the 
time  of  his  or  her  employment,  and 
the  county  court  may,  at  any  time, 
modify  or  rescind  its  order  permitting 
any  appointment  to  be  made,  and  may 
reduce  the  compensation  theretofore 
fixed  by  it." 

The  general  rule  with  respect  to  the  authority  conferred 
by  reason  of  the  power  of  removal  granted  to  some  officer  or 
body  is  stated  in  22  R.C.L. , Sec.  84,  page  433: 

"Wherever  under  a constitutional 
or  statutory  provision  the  appoint- 
ment is  required  to  be  made  with 
the  approval  of  some  officer  or 
body,  such  appointment  must  be 
approved  before  the  person  is 
legally  entitled  to  the  office." 
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In  the  case  of  Schulte  v.  City  of  Jefferson,  273  5.W. 
page  170,  the  Court  said: 

"(1)  It  is  well  settled  - •"'here 
the  appointment  is  made  as  the 
result  of  a nomination  by  one 
authority  and  confirmation  by 
another,  the  appointment  is  not 
complete  until  the  action  of  all 
bodies  concerned  has  been  had, 
and  the  body  which  has  been 
Intrusted  with  the  power  of  con- 
firming appointments  may  reconsider 
its  action  before  any  action 
based  upon  its  first  decision 
has  been  taken. • 13  Cyc.  p.  1372; 

Meaohem*s  Public  Office  and  Offi- 
cers, Secs.  114,  124;  22  R.C.L. 
p.  433,  Sec.  84." 


CONCLUSION 


Under  Sec.  11812,  supra,  a clerk  of  the  Circuit  Court 
i 8 entitled  to  appoint  deputies  and  assistants,  but  may  only 
do  so  with  the  approval  of  the  County  Court  and  may  only 
appoint  such  deputies  and  assistants  as  "such  courts  Snail 
deem  necessary  for  the  , ro:upt  and  proper  discharge  of  the 
duties  of  his  office."  The  County  Court  ls‘ given  TKe  power 
to  fix  TETe  compensation  of  the  deputies  and  assistants  and  may 
at  any  time  "modify  or  rescind  its  order  permitting  any 
appointment  to  be  made  and  may  reduce  the  compensation  there- 
tofore fixed  by  it." 

It  would  be  difficult  to  conceive  of  language  that 
could  more  strongly  assert  the  intention  of  the  Legislature  that 
the  County  court  should  have  the  complete  control  of  the  appoint- 
ment, compensation  and  tenure  of  office  of  deputies  and  assistants 
to  the  clerk  of  the  Circuit  Court,  and  such  is  our  conclusion 
with  respect  to  the  construction  to  be  placed  on  Section  11812, 
supra . 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  ittorney  General. 


APPROVED : 


ROY  McKITTRICK, 
Attorney  General. 


BARBER  SHOPS 

and 

BEAUTY  SHOPS 


) Under  the  provisions  of  House  Bill 
) No.  32,  cities  may  regulate  the 
) hours  of  closing  of  barber  shops 
) alone  or  vice  versa. 


September  26,  1935 


Ar.  J.  H.  Skagga 
Treasurer  State  barber  -oard 
405 , 100  North  oroadway  building 
St.  Louis , Missouri 


Dear  rir: 


This  will  acknowledge  your  letter  of  recent  date 
requesting  an  opinion,  which  reads  as  follows i 


"In  the  last  session  of  the  legislature 
there  was  a -111  passed  known  as  House 
Bill  No.  32,  giving  power  and  authority 
for  Incorporated  Cities  and  towns  in  the 
State,  to  pass  an  ordinance  sotting  clos- 
ing hours  for  barber  shops  and  beauty 
parlors. 

Now  as  the  two  occupations  are  so  closely 
connected,  doing  practically  the  same  type 
of  work,  namely  cutting  and  dressing  the  hair 
btc,  and  in  view  of  the  fact  that  there  are 
many  barbers  who  carry  both,  a barbers 
license  and  a beauty  operators  license, 
and  who  operate  both  a barber  shop  and  a 
beauty  parlor  in  the  same  quarters,  and 
could  be  a barber  up  until  a certain  time 
and  a beauty  operator  after  that  time. 

In  view  of  these  facts  and  also  in  view 
of  the  fact  that  House  bill  No.  32  is  a 
twin  bill,  stating  <arber  shops  and  beauty 
shops,  1 would  appreciate  an  opinion  as  to 
whether  or  not  an  ordinance  would  be  legal 


Mr.  J.  H.  Skaggs 


2 


September  26,  1935 


If  it  only  mentioned  barber  shops  and 
left  out  beauty  shops. 

This  question  however  arises  In  my 
mind,  for  Instance  a closing  hour  of 
seven  o'clock  Is  set  for  barber  shops, 
and  no  mention  is  made  of  beauty  shops, 
as  prescribed  In  Mouse  Bill  Mo.  32. 

Now  the  hour  of  seven  o'clock  arrives,  a 
certain  barber  shop  closes  his  door,  then 
comes  a lady  and  her  children  to  this  bar- 
ber hhop  for  a hair  cut,  the  barber  tells 
her  that  he  is  required  by  law  to  close 
his  shop  at  seven  o'clock  and  that  he 
cannot  serve  her,  then  she  goes  across 
the  street  to  a beauty  shop  and  all  get 
their  hair  cut  by  licensed  beauty  operators, 
while  House  bill  No.  32  states  closing 
hours  for  barber  shops  and  beauty  shops. 

Please  give  me  an  opinion  on  this  at 
your  very  earliest  possible  convenience, 
as  there  Is  about  to  be  a bill  Intro- 
duced In  the  c>oard  of  aldermen  of  St. 

Louis  leaving  out  beauty  Bhope,  and  I 
fear  that  the  legality  of  the  ordinance 
will  kick  back  at  us,  as  the  beauty 
operators  took  an  active  part  in  help- 
ing to  get  douse  bill  No.  32  through 
the  legislature,  and  all  the  better 
class  of  beauty  shops  are  as  anxious 
for  the  provisions  of  this  bill,  as  is 
the  barbers. 

Thanking  you  for  a quick  reply  to  this 
request." 


Your  attention  is  directed  to  Section  72t>9,  h.  S. 
Uo.  1929,  relating  to  cities  and  towns  under  special  char- 
ter, and  said  section  reads  as  follows t 


"Any  municipal  corporation  In  this 
state,  whether  under  general  or 
special  charter,  and  having  authori- 
ty to  pass  ordinances  regulating 
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subjects,  raattere  and  things  upon 
which  there  le  a general  lew  of  the 
State,  unless  otherwise  prescribed 
or  authorized  by  some  special  pro- 
vision of  It 8 charger,  shall  confine 
and  restrict  its  jurisdiction  and 
the  passage  of  its  ordinances  to 
and  in  conformity  with  the  state  law 
upon  the  same  subject." 


Under  the  provisions  of  the  above  section  of  the 
statute.  It  1 8 too  plain  to  admit  of  controversy  that 
cities  must  pass  laws  in  conformity  with  State  laws. 

House  Sill  No,  32  which  was  signed  by  Governor 
Park  on  April  16,  1935,  and  which  is  now  the  law  of  this 
atate  respecting  the  Instant  matter,  reads  as  follows: 


"Section  1,  The  legislative  bodies 
of  all  incorporated  cities,  towns 
and  villages  are  hereby  empowered 
to  pass,  alter,  amend  and  repeal 
ordinances  to  regulate  the  hours 
of  closing  of  barber  anops  and  beauty 
shops," 


We  direct  your  further  attention  to  Section  23  of 
Article  IX  of  the  Constitution  of  Missouri  respecting  the 
charter  of  the  City  of  St.  Louis,  tflssoi'rl,  which  provides 
as  follows: 


" •Such  charter  and  amendments 
shall  always  be  in  harmony  with 
and  subject  to  the  Constitution 
and  laws  of  oiissouri,'  etc,,  * 
subject  to  certain  exceptions 
mentioned  therein. 


In  the  case  of  Hx  parte  iarling  241  S.  W.  1,  c, 

932,  the  Court  had  before  it  for  consideration  an  ordinance 
of  the  City  of  St,  Louis,  Missouri,  and  in  passing  upon  the 
particular  ordinance  In  question  had  the  following  to  say: 
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"This  court.  In  construing  the 
ordinances  of  St.  Louis,  and 
other  cities  in  the  state,  has 
uniformly  followed  the  constitu- 
tional and  statutory  mandates  * * 
* *.  * * * * we  have  uniformly 

held  that  municipal  ordinances 
must  to  In  harmony  with  the  pro- 
visions of  our  Constitution  and 
the  Legislature  enactments  of  our 
state.  *****  *" 


CONCLUSION 


It  Is  the  opinion  of  this  department  that  If  a 
city  were  to  pa^s  an  ordinance  respecting  barber  shops 
alone.  It  would  not  be  In  conflict  with  the  State  law. 
You  will  note  that  the  City  Is  empowered  to  pass  such 
ordinances  respecting  barber  and  beauty  shops  but  it  Is 
not  obligatory  that  they  do  so. 


Very  truly  yours. 


HUSSLLL  C.  STONE 

Assistant  Attorney  General 


APPROVED* 


Jbiflj  *.  HOP  .<iAN , Jr. 
(Acting)  Attorney  General 


RCS:LC 


COUNTY  BUDGET  ACT:  County  Court  may  transfer  surplus  in  any  one  of  ths 
five  classes  to  some  other  class  in  need  of  same  at  the  cose  of  fiscal 

COUNTY  COUNT:  It  is  duty  of  county  court  under  Sec.  12162,  R. 3.  1929  to 
take  whatever  action  it  deems  proper  in  regard  to  audit  made  by  state 
Auditor  of  county  offices. 

CIRCUIT  CLEHK:  Additional  salary  due  Circuit  Clerk,  as  shown  by  au  i , 
for  1932-33-34  can  only  be  paid  from  income  of  those  years,  from  bacK 
taxes  collected  for  those  years,  or  from  surplus  remaining  at  close  ol 

fiscal  year.  November  22,  1935. 


honorable  H.J.  oimmons, 
Prosecuting  Attorney, 
Vernon  County, 

Nevada,  Missouri. 


Dear  Jir: 


This  department  is  in  receipt  of  your  recent  letter 
requesting  an  opinion  as  to  the  following: 

I 

"This  oounty  will  have  a surplus  of 
funds  in  Classes  1 and  4 at  the  end 
of  the  year  and  a shortage  in  Class 
3.  This  county  ores  outstanding, 
protested  warrants  of  prior  years, 
section  12167  and  section  12168  provide 
that  any  balance  at  the  close  of  the 
year  may  be  used  by  any  fund  which 
may  be  in  need  of  said  balanoe. 

"Will  you  kindly  advise  whether  under 
the  sections  12167  and  12168  the  surplus 
in  olasses  1 and  4 may  be  transferred 
to  Class  3 or  any  other  class  which  is 
in  need  of  funds  at  the  end  of  the  year 
or  whether  the  balance  in  those  classes 
should  be  transferred  to  Class  6 to 
apply  on  outstanding,  protested  warrants 
of  prior  years." 

The  County  Budget  xvet,  section  2 (Laws  of  uo . 1933, 
page  341)  divides  proposed  expenditures  of  the  county  for  the 
fiscal  year  into  6 different  classes,  5 of  which  are  definite  in 
their  terms,  and  each  class  has  priority  over  each  succeeding 
class,  and  such  priority  must  be  sacredly  preserved. 

oections  12167  and  12168,  R.3.  Ho.  1929,  relating  to 
the  transfer  of  funds  after  the  purposes  for  which  they  were 
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appropriated  hare  been  satisfied,  have  been  on  our  statute 
books  for  a number  of  years,  and  we  know  of  no  reason  why  they 
cannot  be  applied  to  the  County  Budget  *.ct.  The  County  Budget 
Act  did  not  repeal  in  its  entirety  the  old  financial  structure 
which  has  long  existed  in  our  counties  and  enact  new  laws  in 
lieu  thereof*  The  only  sections  which  are  expressly  repealed 
are  .Sections  9874,  9985  and  9984.  H.o.  ko.  1929,  and  those 
sections  only  Insofar  as  they  conflict. 

Ve  can  discern  no  oonfllct  in  the  County  Budget  Act 
and  Beotions  12167  and  12168,  H.^.  ko.  1929;  therefore,  we  are 
of  the  opinion  that  if  a balance  remain  in  Classes  1 and  4 
and  the  priorities  of  payment  have  been  preserved,  such  surplus 
may  be  transferred  to  Class  3 if  there  be  a shortage  in  said 
class,  or  such  surplus  may  be  transferred  to  any  other  class 
which  may  be  in  need  of  same,  with  the  exception  of  Class  4. 

v.'e  are  further  of  the  opinion  that  no  surplus  should  be 
transferred  to  Clas3  6 until  all  of  the  five  prior  classes, 
which  might  be  in  need  of  suoh  funds,  hare  been  taken  care  of* 


II 

' ■ I 

"The  report  filed  by  the  Jtate 
auditor  in  this  county  in  compli- 
ance with  sections  11478  and  11479 
of  the  Session  Aots  of  1935  shows 
an  excess  fee  retention  by  the  County 
Clerk  of  v2549*29;  excess  salary  of 
the  .rosecuting  attorney  for  the  term 
of  1931-1932  to  be  $541*72;  excess 
salary  retention  of  the  County 
.superintendent  of  schools  from  karch 
13,  1954  to  December  31,  1934  is 
$>120.84;  and  salary  due  the  Circuit 
Clerk  of  Vernon  County  to  be  $1458.38. 

"The  County  Court  has  asked  that  1 
get  an  opinion  from  you  as  to  what 
steps  they  should  take  in  collecting 
the  excess  Attorney  and  County  .superin- 
tendent of  ochools  and  whether  it  is 
mandatory  under  the  Budget  ^.ct  for 
the  County  Court  to  take  any  action 
in  the  matter." 

Under  section  12162,  H.-».  Mo.  1929  the  county  court 
is  authorized  to  enforce  the  collection  of  money  due  the  county 
in  settling  claims,  the  pertinent  part  of  which  is  as 
follows: 

"The  county  court  shall  hawe  power 
to  audit,  adjust  and  settle  all 
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accounts  to  which  the  count/ 
shall  be  a party;  to  order  the 
payment  out  of  the  county 
treasury  of  any  sub  of  money 
found  due  by  the  county  on  such 
accounts;  to  enforce  the  collec- 
tion of  money  due  the  county; 
to  order  suit  to  be  brought  on 
bond  of  any  delinquent,  and 
require  the  prosecuting  attorney 
for  the  county  to  commence  and 
prosecute  the  same;  to  issue 
all  necessary  process  to  secure 
the  attendance  of  any  person, 
whether  party  or  witness,  whom 
they  deem  it  necessary  to  examine 
in  the  investigation  of  any 
accounts;  * * * * " 

Therefore,  if  the  county  court  believes  that  any  officer 
of  the  county  owes  the  county  certain  sums  of  noney,  it  is  its 
duty  to  turn  the  matter  over  to  the  Prosecuting  Attorney  and 
direct  that,  after  investigation  by  said  rrosecuting  attorney, 
suit  be  instituted  and  prosecuted  to  final  judgment,  and  if  the 
county  court  so  desires,  it  may  employ  other  attorneys.  Btate 
v.  iulks,  296  Mo.  634.  There  is  no  action  required  under  the 
County  Budget  Act. 


Ill 

"Also  advise  whether  the  $1458.38 
that  is  due  the  Circuit  Clerk  can 
legally  be  paid  out  of  Class  4 of  the 
budget  for  the  year  of  1935  when 
the  amount  due  him  is  for  the  years 
1932-33-34. « 


It  is  the  opinion  of  this  department  that  the  excess 
salary  (#1458.38)  due  the  Circuit  Clerk  cannot  legally  be  paid 
out  of  the  funds  in  Class  4 for  the  year  1935.  This  department 
recently  rendered  an  opinion  to  honorable  Percy  W.  Gullie,  Prose- 
cuting attorney  of  Oregon  County  bearing  on  this  question,  copy 
of  which  is  enclosed  herewith,  which  we  believe  properly  answers 
your  third  question. 

Heapectfully  submitted. 


APPBOVi^ : 


norm. 


( ACtinSM  «« « « ** 


OLLITlfi  W.  KOLBN, 
Assistant  Attorney  General. 


Prisoners  Board  in  County  Jail  County  Court  cannot  order 

different  amounts  to  be 
spent  for  board  of  misde- 
meanor and  felony  prisoners. 


January  3, 


Eon.  Forrest  Smith, 

State  Auditor, 

Jefferson  City,  Missouri. 

Pear  Sir:- 


We  have  your  letter  of  December  3,  1934,  in  which 
is  contained  a request  for  an  opinion  as  follows: 

"I  am  in  receipt  of  Certified  Copy  of  County 
Court  Order  of  Greene  County,  Missouri,  as  follows: 

*It  is  ordered  by  the  Court  that  the  Sheriff 
be  and  is  hereby  allowed  during  the  year  1934,  compen- 
sation, as  follows: 

For  each  prisoner  oonfined  in  said  Jail  for 

misdemeanor,  the  sum  of  50*  per  day; 

For  each  prisoner  oonfined  in  said  jail  for 

felony,  the  sum  of  75*  per  day; 

It  is  further  ordered  that  the  Clerk  of  this 
Court  furnish  the  Clerk  of  the  Circuit  Court  of  Green 
County  with  a certified  copy  of  this  order.1 

This  Court  Order  is  made  in  compliance  with 
3ectlon  11794,  R.  S.  Mo.  1929  which  authorizes  the  County 
Court  to  fix  the  board  bill  of  prisoners  during  the 
November  term.  As  this  order  is  written  it  forces  the 
state  to  pay  75*  a day  for  the  board  of  prisoners,  where 
the  County  will  only  be  required  to  pay  50*  per  day,  as 
all  felony  cases  are  chargeable  to  the  state.  This  seems 
to  be  a discrimination  between  the  state  and  the  county. 

I will  appreciate  an  opinion  from  your  office 
as  to  the  authority  of  the  County  Court  of  Greens  County 
in  making  such  an  order.” 

Section  11794,  Revised  Statutes  of  Missouri,  1929, 
provides  as  follows: 
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"Sec.  11794.  Allowance  to  sheriffs  and  marshals 
for  board  for  prisoners.  Hereafter  sheriffs,  marshals 
and  other  officers  shall  be  allowed  for  furnishing  each 
prisoner  with  board,  for  each  day,  such  sum,  not  exceeding 
seventy-five  cents,  as  may  be  fixed  by  the  county  court  of 
each  county  and  by  the  municipal  assembly  of  any  city  not 
in  a county  in  this  state:  Provided,  that  no  sheriff 

shall  contract  for  the  furnishing  of  such  board  for  a 
price  less  than  that  fixed  by  the  county  court •* 

Section  11795,  Revised  Statutes  of  Missouri,  1929, 
provides  as  follows: 

"Sec.  11795.  Duty  of  county  courts  at  November 
term  in  each  year  to  fix  such  allowances.— It  shall  be  the 
duty  of  the  county  courts  of  each  county  in  this  state  at 
the  November  term  thereof  in  each  year  to  make  an  order  of 
record  fixing  the  fee  for  furnishing  each  prisoner  with 
board  for  each  day  for  one  year  commencing  on  the  first 
day  of  January  next  thereafter,  and  it  shall  be  the  duty 
of  the  clerk  of  the  county  court  to  certify  to  the  clerk 
of  the  circuit  court  of  such  county  a copy  of  such  order, 
and  tie  same  shall  be  filed  in  the  office  of  the  clerk  of 
the  circuit  court  for  the  use  of  the  said  clerk  and  the 
Judge  and  prosecuting  attorney  in  staking  and  certifying 
fee  bills." 


Neither  of  the  sections  above  quoted,  nor  any  section 
of  the  Statutes  that  we  have  been  able  to  locate,  provides  for  any 
differentiation,  as  to  payment  of  board,  between  prisoners  confined 
for  a felony  and  those  confined  for  a misdemeanor.  On  the  contary, 
the  word  "prisoner"  is  used  generally  and  must  be  taken  to  mean  anyone 
confined,  without  regard  to  the  offense  committed. 

The  provision  for  the  allowance  by  the  county  court, 
within  the  limit  set,  of  so  much  for  each  prisoner  for  each  day,  is 
obviously  intended  by  the  legislature  as  a mere  measure  of  the  amount 
to  be  allowed.  The  offense  in  question  can  have  nothing  to  do  with 
the  cost  of  board,  hence  the  prisoners  must  all  be  treated  equally 
with  reference  to  such  matters. 

The  order  referred  to  in  your  letter  is,  in  our 
opinion,  based  on  no  statutory  authority,  and  should  not  be  allowed 
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to  stand. 


Very  truly  yours, 


CMHJriLC 


CHAS.  U.  HOWELL,  Jr. 
Assistant  Attorney  General 


APPROVED: 


ttomey  Gene  ,-al 


SHERIFFS  - Fees  for  attending  court* 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir: 


Your  request  of  December  19,  1934  for 
an  opinion  ia  ns  follows: 

"Section  1870,  R,  S.  Mo,  1929 
provides  certain  duties  affect- 
ing the  office  of  Sheriff, 

"I  would  like  an  opinion  as  to 
whether  a Sheriff  is  entitled 
to  $3,00  a day  far  waiting  upon 
the  County  Court  and  the  roba te 
Court  when  he  actually  does  not 
perform  the  duties  as  such," 


It  appears  from  the  statute.  Section  1070, 
R,  S,  Mo,  1929,  that: 

"The  sovernl  sheriffs  shall  at- 
tend each  court  held  in  their 
counties,  except  where  it  shall 
otherwise  be  directed  by  law;  " 


Tie  construe  the  above  statute  to  be  mandatory 
upon  the  sheriff;  it  is,  however,  silent  as  to  any  depu- 
ty, Section  1871,  R,  S,  Mo,  1989  makes  it  the  duty  of 
the  county  court  to: 
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" •*»  audit  and  adjust  the  accounts 
of  the  officer  attending  It,  made 
pursuant  to  this  ohapter,  and  cer- 
tify the  same  for  payment." 


Construing  the  two  above  statutes  together. 

It  Is  plain,  (1)  that  It  Is  the  mandatory  duty  of  the 
sheriff  to  attend  each  court  held  In  his  county,  and, 
(2)  that  the  account  of  the  sheriff  shall  only  be 
paid  for  such  days  as  he  actually  attends  court.  The 
rate  of  pay  for  such  service  Is  fixed  by  Section  11780, 
R.  S.  Mo.  1929  and  Is  in  the  following  language: 

"For  attending  each  oourt  of  record 
or  criminal  court  and  for  each  depu- 
ty Rciuciiy  employer1  In  attendance 
upon  such  court  the  numv^er  of  such 
deputies  not  to  exceed  three  cer 
day 3.00" 


Construing  the  above  three  statutes  together. 
It  la  plain  that  It  la  the  duty  of  the  sheriff  to  attend 
court,  and  the  rate  of  osy  Is  for  actual  attendance 
upon  euoh  court,  and  It  Is  the  duty  of  the  county  court 
to  audit  and  pay  suoh  accounts  only  for  the  offloer 
at  tend  Irw  court.  In  the  event  that  the  sheriff  Is  un- 
able  to  attend  court,  a deputy  may  attend  In  his  place. 
The  number  of  deputies  In  attendance  upon  the  oourt  un- 
der the  above  statute  should  be  fixed  by  the  court 
being  attended. 

It  Is,  therefore,  the  opinion  of  this  office 
that  It  Is  the  duty  of  the  sheriff  to  attend  each  term 
of  oourt  held  in  his  county  and  for  such  attendance  he 
Is  entitled  to  the  statutory  fee  of  v3«00.  If  be  falls 
to  attend  court,  he  Is  not  entitled  to  such  pay,  alnoe 
the  statutory  fee  allowanoe  Is  based  upon  the  actual 
attendance,  and  the  power  of  the  county  court  to  audit 
and  pay  suoh  claims  Is  limited  to  pay  for  aotual  at- 
tendance of  suoh  court. 


Yours  very  truly. 


FHAKKLIN  E*  REA  CAN 

APPROVKDj  Assistant  Attorney  General 

WA  iidklTTKlUR 


FERiFE 


Attorneys  at  Law  accepted  as  sureties  on  official 
bond  does  not  Invalidate,  yet  sucn  should  r.ct 
be  accepted  as  the  statute  Is  purely  directory. 


January  15.  1935. 


i 


. r.  Akey  K.  omith 
Recorder  of  Deeds 
Clinton  County 
Plattsburg,  Missouri 


Dear  .sir : 


This  is  to  acknowledge  your  letter  of  January  8. 

1935,  as  follows: 

"Upon  furnishing  Official  Bond  for  the 
discharge  of  his  duties  as  Circuit 
Clerk  of  this  County,  John  W.  Porter 
gave  as  sureties  R.  H.  usser  and 
Pros8  T.  Cross,  two  attorneys  at  law, 
together  with  Lari  5.  Gibson,  a mer- 
chant of  this  City.  ' nder  .section 
No.  £847  of  Revised  statutes  of  tdlssouri, 
1989,  should  this  Bond  have  been  approved ; 

1 i^ht  add  that  it  was  anproved  by 
don.  R.  6 . bridge  nan.  Judge  of  this  5th 
Judicial  District,  he  contending  that 
there  was  a decision  of  the  ^uprene 
Count  modifying  this  Statute." 


Section  2ti47,  R.  S.  Mo.  1929,  provides: 

"No  sheriff,  collector,  constaule, 
county  treasurer,  attorney  at  law, 
clerk  of  any  court  of  record,  judge 
or  justice  of  any  court  of  record, 
shall  be  taken  as  surety  in  any  of  ? i- 
cial  oond  that  nay  be  given  by  any 
officer  in  this  state." 

The  aoove  statute  has  been  held  to  be  directory  only 
and  not  mandatory  by  the  .supreme  Court  of  Missouri  in  State 
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ox  rel.  uowell  County  v.  iindley,  101  Mo.  36 8,  1.  c.  372,  as 
follows: 

"The  judges  of  the  oounty  court,  it  is 
true,  ought  not  to  have  accepted  one 
of  their  number  as  a surety  on  the 
official  bond  of  the  collector,  as 
the  statute  forbids  them  from  so  doing, 
but  statutes  of  this  sort  are  regarded 
as  directory  merely,  and  as  not  design- 
ed  to  avoid  the  bonds  where  the  statute 
has  been  disregarded.” 


The  St.  Louis  <*ourt  of  Appeals  in  Smith  v.  Young, 
177  Mo.  App.  432,  1.  o.  487,  said  the  following: 

"The  first  char  ,e  is  that,  as  adminis- 
trator of  the  father’s  estate,  respond- 
ent failed  to  give  a proper  bond  as 
required  by  the  statute,  in  that  the 
sureties  thereon  were  attorneys  at  law. 

This  point  is  purely  technical  and  not 
well  taken,  since  in  any  event  the  bond 
1 8 not  invalidated  but  remains  in  full 
force  and  effect." 


It  is  our  opinion  that  while  the  two  attorneys  should 
not  have  been  accepted  as  sureties,  yet,  their  acceptance  as 
sureties  does  not  invalidate  the  bond. 


Yours  very  truly. 


James  JL.  Hornoostel 
assistant  attorney- Jeneral . 


AP  KUV  D: 


jY  ;..CK.  TTHICi 

attorney-general • 
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COUNTY  BUDGET  LAW:  Revenue  of  1934  cannot  be  used  for  payment,  of 
interest  on  warrants  issued  prior  thereto;  if  surplus  remains  after 
all  obligations  have  been  taken  care  of,  or  if  revenue  is  derived 
from  delinquent  taxes,  the  same  may  be  applied  on  interest  of  protested 
warrants. 


January  29,  1935. 
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Hon.  Forrest  Smith, 
State  Auditor, 
Jefferson  City,  Mo. 


Eenr  Sir: 


Some  time  ago  you  reouested  of  this  department  an 
opinion  based  on  the  following  facts: 

"Under  the  County  Budget  Law 
passed  by  the  last  session  of 
the  legislature,  it  is  provided 
that  the  County  Court  stall 
classify  all  money  into  six 
classes. 

Where  a county  has  outstanding 
protested  warrants,  can  any  part 
of  the  revenue  for  1934  be  used 
to  pay  interest  on  protested 
warrants  issued  prior  to  1934, 
before  the  current  expenses  of 
1934  have  been  taken  care  of?" 

At  the  outset  we  are  confronted  with  the  question  of 
whether  or  not  the  revenue  of  nne  year  may  be  used  to  pay 
obligations  of  a preceding  year.  In  other  words,  can  the  rev- 
enue of  1934  be  used  by  a county  to  pay  the  interest  on  protested 
warrants  issued  in  1933  or  prior  to  1934? 

In  the  cose  of  State  ex  rel.  v.  Allison,  155  Mo.,  l.c. 
329,  the  Court  said: 

"And  the  respondent  is  correct  in 
the  second  proposition  advaneed 
in  its  brief,  viz:  the  revenue 
provided  for  any  one  fiscal  year  must 
be  first  applied  to  the  payment  of  the 
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ordinary  and  usual  expenses 
incurred  in  conducting  the  nec- 
essary business  of  the  county 
for  that  year.  It  was  so 
expressly  decided  by  this  court 
in  Andrew  Co.  ex  rel.  v.  Schell, 

135  Mo. 31.  Therefore  as  to 
'22,000  of  the  '32,000  of  out- 
standing county  warrants,  they 
afforded  no  reason  for  the  non- 
payment of  the  relator fs  ?;arrants 
and  with  reference  to  the  remaining 
.'.10,000  of  those  warrants  they 

also  were  no  answer  to  the  relator’s 
demand,  if  the  relator  is  right  in 
hi 8 contention  that  the  fiscal  year 
for  the  county  began  May  1,  1895, 
but  if  the  fiscal  year  for  the 
county  began  January  1,1895,  then 
the  relator’s  warrants  must  wait 
on  the  payment  of  those  issued, 
presented  and  registered  before  May 
1 of  that  year.  The  sole  question 
then  i s when  does  the  fiscal  year 
for  the  county  begin?  That  question 
has  already  since  the  Judgment  of 
the  circuit  court  in  this  case,  been 
answered  by  this  court  in  two  decis- 
ions. Wilson  v.  Knox  County,  132  Mo. 

387,  and  State  ex  rel.  y.  Appleby, 

136  Mo.  408.  But  respondent  asks  us 
to  review  the  subject  again,  and  we 
will  not  refuse  to  do  so  In  the  light 

of  the  earnest  argument  in  that  behalf.” 

Again,  in  the  case  of  Kansas  City,  Fort  Scott  k Memphis 
Railroad  Company  v.  Thornton,  152  Mo.  570,  it  was  the  opinion  of 
the  court  that  the  revenues  for  any  one  year  must  be  applied  to 
the  payment  of  the  current  expenses  of  the  county  for  that  year, 
and  only  the  surplus  after  these  have  been  paid  can  be  used  to  pay 
the  warrants  issued  in  some  other  year. 

In  the  case  of  Trask  v.  Livingston  County,  210  Mo.  582, 
the  court,  in  substance,  said: 

"The  Constitution  in  declaring  that 
’no  county  shall  be  allowed  to 
become  indebted  in  any  manner  or 
for  any  purpose  to  an  amount  exceeding 
in  any  year  the  income  and  revenue 
provided  for  such  year’,  and  the 
statutes  in  forbidding  the  doing  of 
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anything  'towards  building  tho 
bridge  after  ths  letting  thereof, 
until  an  appropriation  far  the  sa.-^e 
shall  first  be  iade  by  the  county 
court',  mean  that  the  county  becomes 
Indebted  for  the  bridge  when  the  con- 
tract there  for  Is  rrade,  and  that  the 
appropriation  to  pay  for  the  same 
must  be  made  out  of  the  revenue  for 
that  yoar  and  do  not  mean  that  the 
bridge  can  be  paid  for  by  an  appro- 
priation out  of  the  revenue  for  the 
next  year,  even  though  the  bridge 
1 8 finished  the  next  year.  The  date 
of  the  county's  indebtedness,  under 
the  Prldge  Act,  if  valid  at  all.  Is 
the  year  in  which  the  oontract  is 
made,  and  not  the  next  yoar  when  the 
bridge  is  completed  and  accepted  and 
warrants  issued  to  pey  for  it." 


cokciusiof 


"n  view  of  the  foregolrjg  decisions,  it  is  the  opinion 
of  this  department  that  the  revenue  of  1934  cannot  be  used  to 
pay  interest  on  warrants  issued  prior  thereto,  but  if  any 
surplus  remains  after  all  obligations  have  been  taken  oare  of, 
or  if  revenue  is  derived  from  delinquent  taxes,  ths  sane  ; -ay 
he  applied  on  the  interest  of  the  protested  worrants  in 
cues t ion. 


Respeotfully  submitted. 


OLLITHt  W.  NOtSN, 

Assistant  attorney  General. 


ap  rovud: 


TUy  "cnTMflg,  ' 

'ttorney  General 
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Honorable  Wayne  V*  iilankard 
Trosecuting  Attorney 
Newton  County 
Neosho,  Kilflourl 


Lear  c.Irt 


' Je  have  your  request  of  January  16,  1955 
for  an  oplr  on  upon  the  following} 

"There  la  In  operation  in  Newton 
County,  certain  devioea  known  as 
’ball  urn  chines’,  which  are  con- 
structed In  the  form  of  a glass 
covered  table  with  numbered  holes 
bored  In  said  table  and  pins 
placed  upright  In  various  places 
around  the  holes, 

"On  one  aide  of  the  table  is  con- 
structed a canal  or  trough  in  which 
the  balls  are  plaoed  and  from  which 
they  are  shot  by  means  of  a plunger 
operated  by  a spring.  The  balls  are 
shot  from  this  canal  and  by  means  of 
a track  ore  spun  eround  the  table 
end  allowed  to,  by  the  force  of  gravity 
on  the  sloping  table,  strike  the  pins 
and  sometimes  drop  into  the  holes, 

"There  is  a degree  of  skill  neces- 
sary to  the  s\jcces3ful  operation  of 
these  devices,  in  that  by  the  pulling 
of  the  plunger  back  to  e particular 
distance,  the  balls  can  be  made  to 


r 


f 


#2  - Honorable  ne  V.  ilanknrd 


drop  Into  whatever  hole  the  placer 
sees  fit  to  shoot  It,  unless  pre- 
vented bj  some  of  the  pins  which 
are  upright  on  the  board. 

"These  balls,  when  dropped  Into  the 
holes  set  up  and  olectrlc  contact, 
which  operate  a machine  on  the  under 
part  of  the  table  and  from  the  machine 
cones  nlcklea  In  some  cases  and  slugs 
In  others.  In  various  numbers  accord- 
ing to  the  liole  In  which  the  balls 
drop. 

"These  machines  with  which  you  may 
perhaps  be  familiar  are  constructed 
In  as  many  and  various  forms  ns  the 
inventive  genius  of  man  will  allow, 
but  all  are  played  for  the  purpose 
of  gain. 

"Do  they.  In  your  oninlon,  violate  . 
Section  4287,  R.  S.  Mo.  1920?" 


Prom  your  letter,  it  is  apparent  that  this 
machine  Is  a device,  designed  for  gambling,  and  comes 
within  the  statute.  Section  4287,  H.  S.  Mo.  1920,  de- 
fining criminal  offenses  as  follows: 

"bvery  person  who  shall  set  up  or 
keep  any  table  or  gaming  device  * 
stand  or  device  of  whatever  pattern, 
kind  or  make,  or  however  worked. 

Operated  or  manipulated,  or  any  kind 
of  gambling  table  or  gambling  device 
adapted,  devised  and  designed  for  the 
purpose  of  playing  any  game  of  chaoe 
for  money  or  property  * a shall,  on 
conviction,  be  adjudged  guilty  of  a 
felony,  * # " 


The  essential  elements  of  a lottery  are  con- 
sideration, chance  and  prize.  - State  v.  Emerson,  1 3.  V/. 
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(2d)  109  (1927).  The  "ball  machines"  contain  all  these 
elements,  and  for  convenience  are. set  out  as  follows: 

(1)  irize  - the  payoff  of  one  col- 
lar more  or  lea a. 

(2)  Chance  - Depending  upon  the  marble 
coming  to  rest  In  some  particular 
niche  or  hole.  If  It  lands  In  one 
hole  you  win;  If  It  lands  In  others, 
you  lose. 

(3)  Considers tlon  - The  plaolng  of  a 
nlcklo  In  the  machine  and  rushing 
of  a love  r* 


It  Is,  therefore,  the  opinion  of  this  office 
thAt  the  "ball  machines"  are  gambling  devices  prohibited 
by  the  laws  of  the  State  of  Hiss  curl. 


Yours  very  truly. 


FRANKLIN  • . R SAGAN 

Assistant  Attorney  General 


A rFROVr.D: 


w ycKffffliar" 

Attorney  General 
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Mr.  Harry  Sloan,  Appraiser, 

Post  Office  Building, 

Clayton,  Missouri. 

In  the  Matter  of  the  Appraisal 
6?  the  Estate  of  IdwinT.  Nugent , 
Dear  Sir:  deceased. 


This  department  is  in  receipt  of  your  request  for  an 
opinion  as  to  the  following  state  of  facts: 

„****For  y0ur  inf ormation,  the  widow 
is  57  years  old,  the  married  daughter 
is  30  and  the  single  daughter  21  years 
of  age. 

Under  the  terms  of  the  Will,  it  is  pro- 
vided that  the  widow  receives  5/7  of  the 
income  of  the  trust  estate  for  life, 
each  daughter  1/7  for  life,  upon  the 
death  of  the  mother,  l/2  of  the  said  5/7 
shall  go  to  each  daughter  for  life,  with 
remainder  to  their  children,  and  if  no 
children,  then  to  the  surviving  daughter 
for  life.  It  provides  that  the  life 
estates  of  the  daughters  shall  pass  under 
this  will,  unless  the  daughters  provide 
differently  by  their  wills. 

The  married  daughter  has  two  children,  the 
contention  of  the  executor  is  that  for  the 
purposes  of  inheritance  tax  it  should  be 
assumed  that  the  daughter,  now  single,  will 
have  one  child  to  inherit  and  that  neither 
of  the  daughters  will  make  a will  diverting 
the  remainder. 

The  language  of  section  597  R.3.  1929  read- 
ing in  part  as  follows,  provides:  f A tax 
shall  be  imposed  upon  said  transfer  at  the 
highest  rate  which,  on  the  happening  of 
any  of  the  said  contingencies  or  conditions, 
would  be  possible  under  the  provisions  of 
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this  article, * 

The  executor  and  appraiser  differ 
on  the  law  and  I therefore  aek 
instructions  from  your  department. " 

Olga  M.  Nugent  Conroy,  daughter  of  the  deceased,  has  three 
children.  Edwine  C.  Nugent,  the  other  daughter  of  the  deceased, 
is  21  years  old,  unmarried,  and  has  no  children.  The  precise 
Question  involved  is  as  to  the  taxation  of  the  remainder  interest 
of  the  trust  in  which  Edwine  C.  Nu.ent  has  or  will  have  a life 
interest.  The  paragraph  of  the  will  in  question  provides  as 
follows : 

"L’y  daughters  shall  each  have  the 
right  to  provide  by  will  for  the 
distribution  upon  their  respective 
deaths  of  one-half  of  the  trust 
estate,  provided  they  leave  children 
surviving  them,  such  wills  to  take 
effect  after  the  death  of  my  wife. 

In  the  absence  of  a will  and  in  the 
event  of  a daughter  dying  leaving 
children  surviving  her,  one- half  of 
the  trust  estate  shall  go  to  such 
children  to  be  held  in  trust  under 
the  terms  and  conditions  hereinafter 
provided.  In  the  absence  of  such 
children  surviving  a daughter,  upon 
the  death  of  one  daughter  the  other 
shall  receive  the  entire  income 
during  her  life,  and  upon  the  death 
of  the  surviving  daughter  the  chil- 
dren of  such  surviving  daughter  shall 
receive  the  trust  estate  IN  TRUST 
under  the  terms  and  conditions 
hereinafter  provided,  unless  such 
surviving  daughter  shall  leave  a will 
otherwise  providing,  in  which  event 
the  trust  estate  shall  go  as  provided 
by  such  will." 

Section  597,  R.S.  Wo.  1929  provides  in  part  as 
follows: 

"****-Yhen  the  property  is  transferred 
in  trust  or  otherwise,  and  the  rights, 
interest  or  estates  of  the  transferees 
are  wholly  dependable  upon  contingencies 
or  conditions  whereby  they  may  be  wholly 
or  in  part  created,  defeated,  extended 
or  abridged,  a tax  shall  be  imposed  upon 
said  transfer  at  thi~ highest  rate,  whi ch , 
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on  the  happening  of  any  of  the  said 
contingencies  or  conditions,  would 
be  possible  under  the  provisions  of 
t'  is  article,  and  such  tax  so  imposed 
shall  be  due  and  payable  forthwith  by 
the  executor,  administrator,  or  trustee 
out  of  the  property  transferred:  Pro- 
vided, however,  that  on  the  happening 
of  any  contingency  whereby  the  said 
property,  or  any  part  thereof,  is 
transferred  to  a person  or  corporation 
exempt  from  taxation  under  the  pro- 
visions of  this  article,  or  to  any 
person  taxable  at  a rate  less  than  the 
rate  imposed  and  paid,  such  person  or 
corporation  shall  be  entitled  to  a 
return  of  so  much  of  the  tax  imposed 
and  paid  as  is  the  difference  between 
the  amount  paid  and  the  amount  which 
said  person  or  corporation  should  pay 
under  the  provisions  of  this  article. 

Such  return  of  overpayment  shall  be 
made  in  the  manner  provided  by  section 
584  of  this  article,  upon  the  order 
of  the  court  having  Jurisdiction.  ***" 

(Emphasis  ours) 

It  is  entirely  possible  that  Edwin e C.  TIugent  may  pre- 
decease Olga  y,  Nugent  Conroy,  in  which  event  the  remainder 
interest  of  the  trust  in  which  Edwine  C.  Nugent  has  a life  inter- 
est would  pass  to  Mrs.  Conroy.  Mrs.  Conroy,  having  three  children, 
could  then,  under  the  terms  of  the  will,  dispose  of  this  remainder 
interest,  together  with  the  remainder  interest  of  the  trust  in 
which  she  (Mrs.  Conroy)  has  a life  interest,  to  a stranger  in 
blood  or  to  a body  politic,  association,  institution  or  corpora- 
tion. These  remainder  interests,  under  Section  572,  R.3.  Mo. 

1929,  would  then  be  taxable  at  5$  on  the  first  *20,000  and  10% 
on  the  next  £20,000.  On  the  other  hand,  if  it  were  to  be  assumed 
that  Edwine  C.  Nugent  would  marry  and  have  children,  the  result 
would  be  the  same,  for  both  daughters  could  then  by  will  dispose 
of  the  remainder  interest  to  a stranger  in  blood  or  to  a body 
politic,  association,  institution  or  corporation. 

The  precise  statute  involved  here  has  been  before  the 
Supreme  Court  of  Missouri  in  the  case  of  state  Treasurer  v.  Trust 
Company,  293  Mo.  545.  The  facts  in  that  case  are  not  dissimilar 
to  those  involved  in  the  case  here  under  discussion,  in  that 
case  the  testator,  by  his  will,  created  a trust  estate  for  the 
benefit  of  his  daughter  for  life  and  provided  that  if  his  daughter 
should  predecease  his  wife,  the  property  was  to  go  to  his  wife 
absolutely;  however,  if  his  wife  should  predecease  his  daughter, 
the  trust  fund  was  to  go  (1)  to  the  daughter’s  children  or  their 
descendants,  if  any  such  there  were;  (2)  if  no  children  or  their 
descendants,  then  the  daughter*  by  will  duly  executed,  could 
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name  the  person  or  persons  to  take;  and  (3)  if  the  daughter  had 
no  children  or  their  descendants  and  failed  by  will  to  nominate 
or  appoint  a person  or  persons  to  whom  the  estate  should  go,  then, 
and  in  that  event  the  trust  should  go  to  such  persons  as  would 
be  entitled  to  receive  the  same  from  her  under  the  laws  of 
descent  and  distribution  then  in  effect  in  this  state.  Judge 
Graves,  in  holding  that  the  inheritance  tax  payable  upon  the  trans 
fer  of  the  remainder  of  the  trust  estate,  after  the  daughter’s 
life  estate,  was  the  highest  rate  fixed  by  Sub-division  5 of 
Section  3 of  said  Act  (now  Sub-division  5,  Section  572,  R.3.  Mo. 
1929)  said: 


"This  was  on  the  theory  that  under  her 
power  of  appointment  by  the  will,  the 
daughter  might  and  probably  would  name 
and  appoint  either  a stranger  to  the 
blood  or  some  ’body  politic,  associa- 
tion, institution  or  corporation’.  The 
value  of  the  remainder  was  found  to  be 
$24,365.  Of  this  sum  20,000  was  fixed 
at  5£-  and  $4,365  (after  deduction  100 
exenption)  was  taxed  at  10$,  making  the 
total  tax  of  $1,426.50  ccmplained  of 
in  this  appeal. 

I do  not  understand  that  it  is  urged 
that  the  value  of  the  remainder  was  not 
properly  and  rightfully  determined  nor 
that  the  rates  fixed  are  not  the  nroper 
ones  under  the  statue.  **** 

From  it  all  it  appears  that  (to  say  the 
least)  the  Probate  Court  followed  the 
statute  in  fixing  the  rate  and  in  fixing 
the  time  of  payment.  Appellant’s  second 
contention  must  be  ruled  against  then." 

A leading  case  from  Kew  York  on  this  subject  is  the  case 
of  Matter  of  Zborowski,  213  N.Y.  109,  wherein  the  court  said: 

"The  different  statutes  hereinbefore 
referred  to  contain  evidence  of  a con- 
stant effort  of  the  Legislature  to  enlarge 
the  class  of  transfers  immediately  taxable 
upon  the  death  of  the  transferror.  The 
question  of  the  Legislature’s  power  in 
that  regard  was  set  at  rest  by  the 
decision  of  this  court  in  Matter  of  Van- 
derbilt (supra).  In  one  aspect  it  may  be 
unjust  to  the  life  tenant  to  tax  at  once 
the  transfer,  both  of  the  life  estate  and 
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of  the  remainder  though  contingent, 
and  it  may  seem  unwise  for  the 
State  to  collect  taxes  which  it  may 
have  to  refund  with  interest,  but 
those  considerations  are  solely  for 
the  Legislature , who  are  to  judge 
whether  they  are  more  than  offset 
by  the  greater  certainty  which  the 
State  thus  has  of  receiving  the  tax 
ultimately  its  due  under  the  statute. 

However  unwise  or  unjust  it  may  seem 
in  a particular  case  like  this  for 
the  State  to  collect  the  tax  at  the 
highest  rate  when  in  all  probability 
the  remainder  will  vest  in  a class 
taxable  at  the  lowest  rate,  it  is 
the  duty  of  this  court  to  give  effect 
to  the  statute  as  it  is  written." 

In  the  case  of  State  Treasurer  v.  Trust  Company,  supra, 
Judge  Graves  cited  the  Zborowski  case  and  said: 

"****And  it  will  be  noticed  that  the 
decision  was  made  after  the  State 
of  New  York  had  amended  its  law  so 
as  to  read  practically  as  our  Sec- 
tion 25  of  the  Act  of  1917  reads." 

In  the  case  of  The  People  v.  Starring,  274  Illinois  269, 
the  testatrix  left  her  estate  in  trust  for  a period  of  twenty 
years  with  directions  to  pay  the  income  to  her  brother  and  her 
siste©  for  that  period  with  provisions  that  if  all  shall  die 
before  the  termination  of  the  trust  period,  then  all  the  income 
should  be  paid  to  a certain  nephew  of  the  testatrix.  The  Court 
said: 


"The  county  court  did  not  err  in 
imposing  the  tax  at  the  highest 
rate  which,  on  the  happening  of 
the  contingencies  provided  for  by 
the  will,  would  be  possible  under 
the  provisions  of  the  inheritance 
Tax  Act.  A nephew  is  entitled  to 
less  exemptions  and  is  taxed  at  a 
higher  rate  than  a brother  or  sister. 
Under  the  provisions  of  this  will 
the  brother  and  sisters  of  the 
testatrix  did  not  receive  an  amount 
eoual  to  their  exemptions  and  there- 
fore their  estates  were  liable  to 
no  tax.  To  impose  the  highest  rate 
possible  it  was  necessary  to  assume 
^_t^.at  the  contingencies  mentioned, 
namely,  the  deaths  of  the  brother 
and  sisters  of  the  testatrix,  would 
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happen,  and  that  2d  win  Tlewlander, 
a nephew,  would  receive  seven-ninths 
of  the  inoome  from  the  trust  for  the 
remainder  of  the  twenty  years." 

In  consideration  of  this  problem  it  must  be  remembered 
that  the  Legislature  of  the  State  of  Missouri,  in  enacting  lection 
597,  supra,  used  the  word  "possible".  Thus  it  is  that  the  tax 
must  be  assessed  at  the  highest  possible  rate  and  not  the  highest 
probable  rate.  This  distinction  is  clearly  brought  out  in  a 
recent  case  by  the  Supreme  Court  of  Washington  in  the  case  of 
In  Re  baton's  Estate:  (170  ’ash.  l.c.  283,  284,  285) 

"7/e  refrain  from  discussing  the 
authorities  cited,  as  no  other 
state  has  a statute  like  our3. 

The  statutes  of  New  York  and  three 
other  states  provide  for  taxation 
of  the  trust  estate  at  the  highest 
rate  possible. 

* * * 

Twelve  years  later,  our  legislature 
amended  the  1917  act.  The  present 
(1929)  statute  requires  the  payment 
of  the  tax,  immediately  upon  the 
transfer  of  the  property,  at  the 
highest  rate  probable;  that  is,  the 
word  ’possible’  was  changed  to 
’probable’  and  the  court  was  vested 
with  the  power  to  adjust  the  tax  if 
same  ’appear  to  be  excessive’. 

* * * 

’Possible'  is  defined  as  ’capable  of 
being  done'.  49  C.J.  1118.  The 
definition  of  the  word  ’probable’  in 
Gallamore  v.  Olympia,  supra,  appears 
at  page  419  of  vol.  50  C.J. , and  in 
distinguishing  the  word  'possible;  the 
author  says : 

•Things  or  results  which  are 
only  possible  cannot  be  spoken 
of  as  either  "probable"  or 
"natural"  for  the  latter  are 
those  things  or  events  which 
are  likely  to  happen.  Things 
which  are  possible  may  never 
happen,  but  those  which  are 
natural  or  probable  are  those 
which  do  happen,  and  happen 
with  such  frequency  or  regu- 
larity as  to  become  a matter 
of  definite  inference.’ 

50  C.J.  420. 
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The  word  probable*  Implies  a 
fa*  differ  ant  meaning  than  the  word 
♦possible’.  Had  our  legislature 
intended  to  follow  the  Tew  York  law, 
it  would  hove  used  the  word  ’possible”1 


CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  the  remainder  interests  of  the  trusts  in  which  Olga 
M.  Nugent  Conroy  and  ’Sdwine  C.  Nugent  have  or  will  have  life 
interests  should  be  taxed  under  sub-section  5 of  Section  572, 

R.S.  Mo.  1929  so  that  said  remainder  interests  will  be  taxed  at 
5#  on  the  first  '20,000  and  10;t  on  the  next  20,000. 

Our  conclusion  is  based  upon  Sec.  597,  R.S.  Mo.  1929  and 
we  do  not  consider  the  purpose  of  this  statute  obscure,  which  is 
to  put  at  once  into  the  Treasury  of  the  State  the  largest  sum 
which  in  any  contingency  the  remaindermen  may  have  to  pay.  The 
remaindermen  do  not  suffer,  for  when  the  estate  takes  effect 
in  possession  there  will  be  a refund  of  any  excess. 

If  preferred,  the  persons,  institutions,  associations 
or  corporations  beneficially  interested  in  the  property  charge- 
able with  this  tax  may  elect  not  to  pay  the  same  until  they  shall 
come  into  actual  possession  or  enjoyment  of  such  property,  and 
may  give  bond  payable  to  the  State  of  Missouri  in  a penal  sum 
of  three  times  the  sum  or  amount  of  taxes  due,  as  provided  in 
Section  577,  R.S.  Mo.  1929. 

If  the  conclusion  we  have  reached  in  this  matter  appear 
to  be  unjust,  we  can  but  refer  to  the  case  of  Matter  of  Parker, 

226  N.Y.  260,  decided  by  Judge  Cardozo,  now  Associate  Justice 
of  the  Supreme  Court  of  the  United  States,  when  he  was  a member 
of  the  Court  of  Appeals  of  New  York.  Judge  Cardozo,  in  passing 
upon  a question  similar  to  that  here  under  discussion,  said: 

"This  construction  of  the  statute 
maintains  the  consistency  of  the  law 
and  its  singleness  of  purpose.  The 
State  ha 8 secured  itself  against  all 
contingencies,  remote  as  well  as 
probable.  That  is  the  dominant 
scheme  which  it  is  our  duty  to  preserve. 

In  the  case  before  us  the  contingency 
is  in  all  likelihood  remote,  and  so 
the  mind  rebels  a little  against  the 
tying  up  of  money.  But  in  other  cases 
it  may  be  less  remote,  and  the  need  of 
protection  greater.  Whet  ho  r in  improb- 
able contingencies  the  risk  Justifies 
the  burden,  it  is  not  for  us  to  say. 
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That  is  a nuestion  for  the 
Legislature.  Our  duty  is  done 
when  we  enforce  the  law  as  it 
is  written." 


Respectfully  submitted, 


JOHN  HOFFMAN,  Jr., 
ssistant  Attorney  General. 


APPROVED: 


ROY  rc.'ITTRICK, 

Attorney  General. 


JTCEjAH 


TAXATION  ..ND  REVjSNUEs  ( Collectors  can  only  retain  a commission 

( on  the  amount  of  money  actually  collected 
COUNTY  COLLECTORS  : ( regardless  of  the  face  value  of  the  tax  bi 


Honorable  Forrest  Jnlth 
tate  Auditor 

Jefferson  City,  Missouri 
oar  Mr.  Jmith: 


This  Is  to  acknov/ledge  your  letter  dated  February 
3,  1935,  as  follows: 

"In  making  an  audit  of  tho  Collector^ 
office  of  dtoddard  County,  I find 
that  It  has  boon  the  practice  for  tho 
County  Court  to  issue  wholesale  ordors 
compromising  taxes.  lor  Instance,  a 
uan  ha3  taxes  charged  against  his  farm 
In  the  amount  of  vl,000,  the  County 
Court  will  compromise  that  tax  for 
100  and  it  ha3  been  the  custom  of  the 
collectors  to  charge  a consul  so  ion  on 
tho  original  amount  of  tho  toxc3  instead 
of  a comml "3lon  on  tho  amount  of  money 
actually  collected. 

I would  like  an  opinion  from  your  office 
as  to  whether  the  collectors  can  logally 
retain  the  commission  which  he  has 
charged  on  the  face  value  of  the  tax 
bill." 


e assume  that  tho  collectors  are  retaining  commis- 
sions on  compromised  back  taxes. 

In  1933  tho  ^glalaturo  made  many  changes  concerning 
taxation  and  revenue.  Laws  of  ki33ouri,  1935,  page  454, 
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Section  9935,  in  part  provides  as  follows: 

"The  collector,  except  in  counties 
where  the  collector  is  by  law  paid 
a 3 alary  in  lieu  of  fees  and  other 
compensation,  shall  receive  as  full 
compensation  for  his  services  *.n 
collecting  the  revenue,  except  back 
taxes,  the  following  commissions  and 
no  more:" 

v.e  invite  your  attention  to  the  fact  that  back  taxos  are  except- 
ed in  the  above  section. 


Laws  of  Missouri,  1953,  page  429,  Section  9969,  provides 
for  the  fees  to  the  collector  for  services  renderod  in  collect- 
ing back  taxes;  and  provides  as  follows: 

"Fees  3hall  be  allowed  for  services 
rendered  under  the  provisions  of 
this  article,  as  follows:  To  the 
collector,  except  in  3ueh  citios, 
two  per  cent  on  all  sums  collected; 
in  such  citios,  two  percent  on  all 
sums  col1  octed—  such  per  cent  to 
be  taxed  a3  cost  and  collected  from 
the  party  redeeming.  To  the  county 
collector,  for  recording  the  list  of 
delinquent  land  and  lots,  twenty-fi,ve 
cents  per  tract,  to  be  taxed  as  cost 
and  collected  from  the  party  redeem- 
ing such  tract." 

i/e  invito  your  attention  to  the  wording  of  the  statute,  namely, 
"To  the  collector  «■  * * two  por  cent  on  all  3um3  collected." 


In  1S83  the  St.  Louis  Court  of  Appeals  in  the  case  of 
State  ex  rel.  Lemper  v.  Smith,  13  Ko.  App.  421,  1.  c.  423, 
said: 


"By  another  provision  of  the  same 
statute,  the  fees  allowed  the  collector 
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arc  fixed  at  'four  per  cont  on  all  3uns 
collected.'  Rev.  otats.,  sect.  J342. 

It  is  thus  perceive  that  the  attorneys 
of  the  collector  are  not  entitled  to 
any  fees  In  proceedings  under  this 
statute  except  such  as  may  accrue  as 
commissions  upon  'taxes  actually  collect- 
ed and  paid  into  the  treasury.  * -^t  is 

also  perceived  that  the  law  in  direct 
terms  prohibits  them  from  roc ei vine  any 
fee  or  compensation  far  services  except 
such  as  may  accrue  by  way  of  commissions 
upon  taxes  actually  co  looted  and  paid 
into  the  public  revenue.  xt  is  also  per- 
ceived that  the  collector  is  not  entitled 
to  any  fees  in  proceedings  under  this 
statute,  except  a per  centum  on  'suns 
collected. * 

There  Is  no  doubt  that  the  words  ' sums 
collected, ' as  used  in  section  6042, 
neon  revenue  collected. n 


In  Gordon  v.  Lafayette  County,  74  Mo.  42G,  the  upreme 
Court  of  Missouri  3aid  (pace  428): 

"The  compensation  of  the  collector  is 
fixed  by  law  at  a certain  per  cent  on 
moneys  co  lected  by  him.  Hone  Is  allow- 
ed for  ineffectual  efforts  to  collect 
the  revenue.  Hot  a cent  of  the  money 
on  which  he  claimed  comm  s 3 ion  in  this 
case,  wa3  collected  by  him,  or  under 
any  proceeding  or  suit  com.-* need  by  him. 

If  there  Is  any  law  for  paying  him,  as  wa3 
done  by  the  count  court,  expenses  for 
Guarding  or  tahing  caro  of  property 
lovied  upon  by  him  for  taxes,  it  has 
escaped  our  attention.  That  he  lovied 
upon  property  of  the  railroad  company 
gives  him  no  rigjit  to  compensation. 

That  arises  only  on  collections  actually 
made  by  him.  Hor  does  It  givo  any 
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strength  to  his  case  In  a legal  point 
of  view,  that  the  replevin  and  damage 
suits  of  the  railroad  company  against 
him,  were  compromised  by  him  with  the 
consent,  or  by  the  advice  of  the  county 
court.  T is  b'j  no  moans  rendered  the 
county  liable  to  him  for  commissions  on 
the  taxes  collected  by  the  county 
after  the  term' nation  of  his  office, 
and  under  proceedings  commenced  after 
his  terr.  of  office  had  expired.” 


In  state  ex  rel.  Davidson  v.  t.  Louis-  an  : rancisco 
Railway  Company,  66  J.  (2d)  149,  1.  c.  150,  the  Suprone  Court 
said: 

"The  word  fco  missions 1 is  without 
technical  meaning.  As  used  in  this 
section  it  means  a compensation  of 
two  per  cent  payable  from  the  tax 
ooU.ec  tod.  Of  course , the"  'Legislature 
did  not  charge  the  two  per  cent  against 
the  taxpayer  if  the  tax  was  paid  before 
it  became  delinquent.” 

See,  also: 

State  ex  rel.  Crutcher  v.  ?'oeln,  61  3.  W.  (2dJ  750; 
State  ex  rel.  McK It trick  v.  Lair,  63  >.  ...  (2d)  64. 


From  the  forogoing,  It  Is  our  opinion  that  the  collectors 
can  only  retain  a coon! as ion  on  the  amount  of  money  actually 
collected,  rogardless  of  the  faco  value  of  the  tax  bill. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney-General. 


APHiovr.  : 


ROY  MoKiTTRlCK 
At  tome  y**  General 


JLH:  LG 


INCOME  TAX: 


Compensation  paid  officers  and  employees 
under  the  federal  emergency  relief  Act 
of  1953  subject  to  taxation  in  falssourl. 


Honorable  lorrest  Smith 
State  Auditor 
Jefferson  City , Missouri 


•■arch  7,  1935 


Dear  Sir* 


This  department  is  in  receipt  of  your  request 
for  an  opinion,  wherein  you  inquire  whether  or  not  com- 
pensation paid  to  officers  of  the  State  mergency  Hel’ef 
Administration,  under  the  federal  emergency  Helief  Act 
of  1935,  is  subject  to  the  Missouri  State  Income  Tax 
and  also  whether  the  salaries  of  the  employees  of  the 
State  mergency  Helief  Administration  are  subject  to 
such  tax. 


It  is  the  universal  rule  that  every  instrumen- 
tality, lawfully  employed  by  the  United  States  to  execute 
its  constitutional  laws  and  exercise  its  lawful  govern- 
mental authority,  is  necessarily  exempt  from  state 
taxation  or  interference. 

United  States  v.  Bean  253  led.  1. 

However  this  may  be,  it  stands  without  cavil 
that  the  state  may  tax  its  own  instrumentalities,  just 
as  the  Federal  Government  taxes  its  own  officers  and 
instrumentalities,  through  the  very  income  tax  laws 
here  considered. 

In  order  to  solve  the  question  here  before  us 
it  Is  necessary  to  determine  the  exact  status  of  the 
funds  granted  by  the  :ederal  Helief  emergency  Adminis- 
tration for  relief  purposes  in  Missouri.  This  status 
is  best  explained  in  our  opinion  by  a letter  from  «ir, 
Corrington  Gill,  Assistant  Administrator  in  the  federal 
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raergcncy  Relief  *d  lnls trat ion  at  ash'ngton,  which 
letter  la  as  follows: 

"tor*  Forrest  Jmith,  Auditor 
Jefferson  City , Missouri 

Dear  >r*  Smith: 

1 dr,  iiopkin*  has  asked  mo  to  reply 
to  your  letter  of  December  20  con- 
cerning the  statue  of  funds  grantod 
by  the  Federal  emergency  Rallef 
Administration  for  relief  purposes 
In  Missouri* 

* * * * * In  point  of  fact,  under 
the  provisions  of  the  Federal  Emer- 
gency Relief  Act  of  1933,  the  funds 
made  available  through  this  Adminis- 
tration are  grants  to  the  state  and 
upon  being  granted  become  state  money 
subject  only  to  the  regulations  and 
other  conditions  raider  which  funds 
are  made  available  from  month  to  month*" 


.'action  5 of  the  federal  emergency  Relief  Act 
of  1933  provides  as  follows: 

"Any  state  deslrlnr  to  obtain  funds 
under  this  Act  shall  through  Its  iovernor 
make  application  therefor  from  time  to 
time  to  the  Administrator*  ^ach 
application  so  made  shall  present  In  the 
manner  requested  fcy  the  Administrator 
information  showing  (1)  the  amounts 
necessary  to  meet  relief  needs  In  the 
I tate  durln  the  period  covered  by  such 
application  and  the  amour ts  available 
from  public  or  private  sources  '-within 
the  State,  Its  political  subdivisions, 
and  private  agencies,  to  meet  the  relief 
needs  of  the  itate,  (2)  the  provision  made 
to  assure  adequate  administrative  super- 
vision, (3)  the  provision  made  for  suit- 
able standards  of  relief,  and  (4)  the 


Honorable  Forrest  C^ith 


3— 


H.rch  7,  1976 


purposes  for  which  the  funds  requosted 
will  be  used." 


In  view  of  this  letter  and  the  provisions  of 
the  Federal  emergency  Relief  Act  of  1933  there  can  be 
no  doubt  that  the  funds  granted  to  the  State  of  Mis- 
souri, by  the  Federal  Government  under  this  Act,  be- 
come, when  granted,  state  money.  This  is  further 
shown  by  the  fact  that  as  these  funds  are  needed  from 
time  to  time  a letter  over  the  Governor* a signature 
Is  forwarded  to  the  Comptroller  of  the  rederal  Reserve 
bank  In  ? t.  Louis,  requesting  a part  or  all  of  these 
funds?  checks  are  Issued  In  the  name  of  the  Governor 
and  made  payable  to  him  and  he  In  turn  endorses  the 
checks  to  the  State  Relief  Administrator  who  deposits 
them  to  the  account  of  the  Missouri  Relief  and  Re- 
construction Commission. 

It  may  be  urged  that  the  compensation  to  the 
officers  and  employees  of  the  State  -morgency  Relief 
Administration  is  exempt  from  the  income  tax  laws  of 
the  State,  by  reason  ol  the  fact  that  the  State 
Emergency  Relief  Administration  is,  in  effect,  an  agent 
of  the  United  States  overnment.  As  hold  this  theory 
to  be  untenable  and  as  authority  for  our  position 
respectfully  refer  your  attention  to  the  case  of  People 
v.  Lynch  (Court  of  Appeals  of  Mew  York)  173  K.  E.  571. 
In  that  case  the  United  States  Shipping  oard  entered 
into  an  agreement  with  a corporation,  whereby  said 
corporation  was  appointed  as  agent  to  handle  claims 
against  the  _oard.  ihe  Chipping  -oard  agreed  to  pay 
a fixed  fee  plus  expenses  for  the  services  rendered  by 
the  agent.  X'hen  Chief  Justice  Cardoso,  now  associate 
Justice  of  the  Supreme  Court  of  the  United  States,  In 
holding  that  the  compensation  paid  the  officer  of  the 
agent  corporation  was  not  exempt  from  the  income  tax 
laws  of  the  tate  of  Mew  York,  said* 

"The  relator  makas  the  point  that,  if 
the  form  of  a dividend  be  rejected, the 
compensation  ie  to  be  viewed  as  salary 
paid  by  the  Shipping  -oard,  an  agency 
of  the  federal  r ovemment , and  so  exempt 
upon  that  crroiind.  e think  the  claimed 
exemption  must  be  held  to  be  unreal. 

The  relator  was  not  employed  by  the  ooard. 
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He  was  employed  by  the  agency, an  Inde- 
pendent corporation,  which  the  board 
carefully  interposed  between  itself  and 
the  human  agents  by  whoa  the  work  was 
to  be  done.  #*****-«•*  ****** 

For  one  and  all,  the  e oloyer  was  the 
corporation, created  for  the  very  purpose 
of  supplying  an  insulating  medium  that 
would  break  the  line  of  contact  between 
the  agents  and  the  government*  The  fae 
contributed  by  the  ©vernment  was , when 
received  by  the  corporation,  a fund 
available  for  salaries  and  for  the  ex- 
penses of  the  business  generally.  It 
did  not  turn  the  officers  and  managers 
in  the  service  of  the  corporation  Into 
officers  and  managers  In  the  service 
of  the  overnment,  " 


CONCLUSION 

In  view  of  the  foregoing.  It  is  the  opinion  of  this 
department  that  the  compensation  paid  to  officers  and  em- 
ployees of  the  State  emergency  Relief  Administration,  under 
the  sderel  morgency  Relief  Act  of  1935,  Is  subject  to  the 
Income  tax  law  of  the  State  of  '.lsaourl. 


Respectfully  submitted. 


JOHN  *.  HOf'P’&AK , Jr. 

Assistant  Attorney  General 


APPHOV  .D: 


HOY  ^chifTHIck 

Attorney  General. 


J.  illLC 


SHERI.-.  - - .itate  not  liable  for  cosnitznent  foci  mileage. 


£ ■ X Xs 

March  21s t,  1955 


Honorable  Forrest  Smith 
state  Auditor 
Jefferson  City,  Missouri 


j#*r  Sir: 


e hove  your  request  of  December  12,  1954 
for  an  opinion  as  follows: 

"This  office  requests  an  opinion  from 
the  office  of  the  Attorney  General  of 
Missouri  as  to  the  fee  that  can  be 
charged  by  a sheriff  In  the  following 
instonco  t 

"Can  a sheriff  chcrge  mileage  on  a 
commitment  Issued  by  a Justice  of  the 
peace  committing  a defendant  to  jail  for 
failure  to  give  a recognisance  after  a 
preliminary  hearing  Is  had  on  o felony 
charge  binding  said  defendant  over  to 
await  the  action  of  the  Circuit  Court 
wherein  in  executing  sale!  comnltment 
a ale  sheriff  transports  prisoner  to 
Jail  within  the  county  from  place  of 
preliminary  hearing  where  the  Jail  Is 
more  than  five  miles  from  the  place  of 
the  prellnlnary*  This  office  requests 
on  o-  Inlon  as  to  whether  a commitment 
lssuec  by  a Justice  of  the  peace,  as 
above  stated,  is  of  the  a-cae  mer-nlng 
as  a writ  or  warrant  as  used  In  the 
statutes." 
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In  answer  to  your  inquiry,  we  refer  you  to  the 
portion  of  Section  11791,  R.  S.  Me.  1929  which,  in  pert, 
provides  as  follows: 

"Sheriffs,  e shall  be  allowed  fees  for 
their  services  in  criminal  cases  * as 
follows : 

#****##♦ 

For  committing  any  person  to  Jail. ..$1.00" 


We  find  that  the  act  of  "committing  any  person  to 
jail"  means  a Judicial  act.  In  Thomas  v.  County  of  St. 
Louis  (1876),  61  Mo.  547,  l.c.  548,  the  court  said: 

"The  words  ■committing  any  person  to  Jail,* 
relate  to  the  execution  by  the  sheriff  of 
an  order  or  warrant  of  commitment  made  or 
issued  by  some  officer  exercising  Judicial 
functions •* 


The  above  quotation  is  set  out  with  approval  in 
State  v.  Abel  (1902),  170  Mo.  59,  l.c.  76.  The  original 
purpose  of  issuing  a 'bommitment”  is  found  in  State  v. 
Shirley  (1910),  255  Ko.  555,  l.c.  542: 

"The  reason  for  requiring  the  issuing  of  a 
commitment  arose  from  the  fact  that  the 
defendant  was  to  pass  out  of  the  custody 
of  the  constable,  and  it  was  necessary 
for  the  keeper  of  the  county  Jail  to  be 
legally  informed  that  the  defendant  was 
under  arrest  upon  a charge  of  violating 
a criminal  law,  sc  that  the  said  Jailer 
would  have  full  evidence  of  his  right  to 
imprison  the  defendant  end  be  prepared 
to  Justify  his  custody,  if  called  upon 
by  writ  of  habeas  corpus.  The  law  con- 
templates that  the  'ommitment  should  be 
delivered  to  the  Jailer." 


#3  - Honorable  Forrest  Smith 


It  therefore  appears  that  a "cam.-".! tenant"  la 
one  of  the  writs  which  a sheriff  Is  required  to  exe- 
cute, -nd  for  whlbh  mileage  Is  provide  under  the  pro- 
Ytalor.s  of  Section  11798,  R*  S*  Mo*  1929*  In  an  opinion 
heretofore  written  by  thle  office  under  date  of  August 
13,  1934  by  Mr*  Charles  M.  Howell,  Jr*  to  Mr*  (leorge  D* 
brownfield,  rosecutlng  fctoraey  of  Cooper  County,  I'la- 
sourl.  It  wee  held  that  the  fee  of  the  sheriff  for  serving 
a commitment  from  a Justice  court  locr.ted  more  than  five 
miles  from  the  county  Jail  was  the  above  fee  of  >1,00, 
plus  ten  cents  per  mile*  However,  under  Section  11791, 
we  find  this  provisions 

" * all  costs,  incident  to  the  issuing 
and  serving  of  writs  of  # fieri  fades, 

» shall  In  no  case  be  ^eld  by  the  state, 
but  such  costs  • shall  be  paid  by  the 
defendant  and  hla  sureties,  * " 


It  therefore  appears  that  by  this  special  stat- 
ute these  costs  have  been  charged  against  the  defendant* 
It  may  be  urged  that  such  coats  are  chargeable  to  the 
State  under  the  provisions  of  Section  3828,  R*  S*  Mo* 
1929,  which  provides: 

"In  all  capital  oases,  and  those  in  which 
lm; riconment  In  the  penitentiary  Is  the  sole 
punishment  • if  the  refendent  is  acquitted, 
the  costs  shall  be  paid  by  the  state)  * " 


The  costs  covered  by  S action  3828  arc  thoae  which 
have  not  previously  been  specif lcnlly  char,  ed  against 

7Tthe~ar ty . 3fcrfc~5STrcl 7 v * 5or  • on  '[  13311  Vo. 

471,  i.c.  473.  State  v.  Brigham,  63  Mo*  253*  statutes 
which  specif lonlly  tax  oosts  against  either  party  to  the 
litigant  have  been  construed  as  controlling,  such  as  a 
continuance  granted  under  Section  3653,  provided  that 
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the  continunnce  shall  be  at  the  costs  of  the  party  seeking  It, 
and  costs  therein  charged  against  the  defendant  are  not 
payable  by  the  stete  within  the  meaning  of  ectlon  5328, 

R.  3,  Mo.  1929.  State  ex  rel.  v.  Holladay,  67  Uo.  299. 

It  must  be  remembered  that  the  sheriff  Is  a public  officer 
and  Is  not  entitled  to  any  fees  except  those  specifically 
provided  for  by  statute.  3tate  ex  rel.  v.  Thrown,  146  Mo. 

401.  In  State  ex  rel  Buder  v.  Hackmann(1924),  505  Mo. 

342,  l.c.  551,  this  general  rule  is  stated  In  the  follow- 
ing terse  language  of  the  Supreme  Court} 

"Before  the  State  can  bo  bold  liable  for 
the  payment  of  a fee  or  exrense  incurred  In 
Its  behalf,  the  person  or  officer  claiming 
such  fee  or  expense  must  be  able  to  point 
out  the  law  authorizing  such  payment.  * " 


State  ex  rel.  v.  Wilder,  197  Me.  27.  Rendition  of  services 
by  public  officer  is  domed  gratuitous  unless  compensation 
la  provided  by  statute.  King  v.  Rivorland  levee  Dlst.,  279 
3.  ».  195. 

The  ter®  "fieri  fscles"  ^jeane  a Judicial  writ.  25 
C.  J.  p.  1121.  A "commitment”  is  a writ  of  fieri  facias. 

It  is,  therefore,  the  opinion  of  this  office  that 
the  sheriff’s  fees  for  serving  n commitment  from  a Justice 
court  located  more  than  five  miles  from  the  county  Jail  is 
$1.00  plus  milen  te  at  the  rate  of  ten  cents  per  mile,  but 
that  such  cos t s are  specifically  chargeable  agrlnst  the  de- 
fendnnt,  and  in  no  event  is  the  Stato  liable  for  the  pay- 
ment of  the  same. 


Respectfully  submitted. 


A.  ROV-.Di 


FR/NKLIM  i..  Rh/G/iH 

Assistant  ttorney  (loner  cl 


a.y  'cEifTnT’r 

Attorney  3? n oral 
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Ron.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter 
of  recent  date  requesting  an  oolnlon  froa  this  department 
which  read6  as  follows: 

•This  office  is  in  receipt  of  a fee 
bill  from  the  Circuit  Court  of  Doug- 
las County,  Mlsrourl,  in  the  amount 
of  $625.70  and  this  office  requests 
an  oolnlon  of  the  Attorney  General  of 
llssourl  as  to  whether  the  State  of 
Missouri  is  liable  for  the  costs  in 
this  case. 


•An  information  was  filed  in  the  Cir- 
cuit Court  of  Douglas  County,  Missouri, 
on  September  12th,  1934,  charging  the 
defendants  with  the  crime  of  stealing 
timber.  Apparently  this  information  is 
brought  under  Section  4151  R.  3.  Mo. 

1939  and  said  information  filed  on  said 
date  and  furnished  by  the  Circuit  Clerk 
of  Douglas  County  is  in  words  and  figures 
as  follows,  to- wit: 


INFORMATION  IN  THE  CIRCUIT 

55urt7 


State  of  Missouri,  County  of 
Douglas?  33. 


"The  State  of  Missouri, 

▼ 8. 

Tom  B&ney,  John  Surohett, 
Ed  Roberts,  Earl  Woods, 
Burl  Baney. 


In  the  Circuit 
Court  of  Doug- 
las County, 
Missouri, 

At  the  September 
Term,  1934. 
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John  M.  Bragg,  Prosecuting  Attorney  with- 
in and  for  the  County  of  Douglas,  In  the  State 
of  Missouri,  Informs  the  Court  upon  his  oath, 
that  Tom  Daney,  John  Burohett , Sd  Roberts,  Sari 

foods  and  Burl  Baney,  on  the  day  of  May, 

1933  In  said  County  of  Douglas,  did  then  and 
there  unlasrfullyand  feloniously  enter  upon  cer- 
tain lands  belonging  to  Minnie  B.  McKinney,  to- 
wlt,  the  south  one-half  of  Section  26.  and  Sec- 
tion 27,  and  Section  thirty-four  all  in  Township 
27,  Range  11,  Douglas  County,  Missouri,  and  did 
then  and  there  on  the  aforesaid  day,  unlawfully 
and  feloniously  oommenee  cutting  down  and  als- 
troylng  certain  oak  trees  and  pine  trees  stand- 
ing and  growing  on  said  lands  and  at  divers 
times  and  on  divers  days  between  that  day  and 

the  day  of  September  1933  did  unlawfully 

and  feloniously  continue  to  enter  upon  said 
lands  and  out  down  and  dlstroy  the  Oak  trees  and 
Pine  trees  then  and  there  standing  and  growing 
upon  said  lands  aforesaid,  and  that  seventy  five 
oak  tress  and  twenty  fire  nine  trees,  standing 
and  growing  on  said  lands  of  the  value  of  $900.00, 
the  property  of  Minnie  8.  Kinney,  then  and  there  u- 
unlswfully  and  feloniously  did  out  down,  dlstroy  ' 
and  carry  away;  Against  the  oeace  and  dignity 
of  the  State. 

JO HE  X.  BRAOG 

1-roseoutlng  Attorney. 


. Prosecuting  Attorney, 

make's  oath  and  says  that  the  facts  6tatod  in  the 
foregoing  information  are  true  according  to  his  best 
information  and  belief. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  September,  A.  D.  1934. 


loci  Sutherland,  Circuit  Clerk 
by  i.  I.  Barker,  Deputy  Circuit 
Clerk. 

" On  September  19th,  1934,  defendant  Ed  Robert n 
was  tried  by  a jury  in  said  court  and  a verdict  of 
•Not  Ouilty*  was  returned  by  the  Jury.  It  is  stated 
by  the  Circuit  Clerk  of  Douglas  County  that  the  court 
only  instructed  the  Jury  on  a minimum  sentence  of  two 

years  in  the  State  Penitentiary  and  did  not  instruct 
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the  jury  that  If  they  found  the  defendant  guilty 
they  could  assess  a punishment  in  the  county  jail 
not  leas  than  six  months  or  by  fine  not  lees  than 
>300. CP.  On  the  14th  day  of  January , 1935,  the 
Prosecuting  Attorney  of  Douglas  County  entered  a 
nolle  prosequi  as  to  the  other  defendants  and  the 
oase  was  dismissed  and  the  Circuit  Clerk  of  Doug- 
las County  thereupon  certified  the  fee  bill  to  this 
office  for  payment. 

"It  is  apparent  that  this  Information  was  filed 
under  Seotlon  4151  R.  9.  ho.  1939  and  not  under 
3eotlon  4076  R.  9.  Mo.  1939,  and  therefore  we  re- 
quest an  opinion  as  to  whether  the  3tate  of  Missouri 
or  the  County  of  Douglas  is  liable  for  the  costs 
in  this  oase  In  slew  of  the  fact  that  the  instruc- 
tion by  the  Court  to  the  jury  on  the  punishment  wag 
for  minimum  sentenoe  of  two  years  in  the  9tate  Peni- 
tentiary." 


I. 


INFO  .NATION  SUBMITTED  CHARGES 
CRIME  UMOSR  SECTIOK  4151,  R.  3. 
Ho.  1939. 


Section  4151,  R.  8.  Mo.  1929,  reads  as  follows: 

"Any  person  who  shall  unlawfully  enter  upon 
any  lands  belonging  to  this  state,  saline, 
sew inary,  school  or  swamp  lands  belonging 
to  any  county,  or  lands  belonging  to  any 
corporation,  person  or  persons,  and  shall 
out  down  or  destroy,  or  oause  to  be  out 
down  or  destroyed,  any  tree  or  trees  stand- 
ing or  growing  thereon  of  the  value  of  thir- 
ty dollars,  or  any  person  who  shall  induce, 

assist,  aid  or  abet  any  other  oerson  so  to 
do,  shall  be  deemed  guilty  of  a felony,  and 
shall,  uoon  conviction,  be  punished  by  im- 
prisonment in  the  state  penitentiary  for  a 
period  of  not  less  than  two  years,  or  by 
imprisonment  in  the  county  jail  not  less 
than  six  months,  or  by  fine  not  less  than 
three  hundred  dollars." 
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The  information  in  question  clearly  follows  the  language 
of  the  above  section  and  plainly  charges  the  defendants  with  a 
violation  of  the  provisions  thereof.  That  the  Prosecuting  At- 
torney oust  hare  intended  to  charge  the  defendants  under  the 
provisions  of  Section  4151.  sunra~  is  evidenced  by  the  fact 
that  he  followed  the  direction  of  Section  4155,  R.  3.  Uo.  1939, 
in  drawing  the  information,  which  section  ap  lies  to  informa- 
tions drawn  under  Section  4151  but  not  to  those  drawn  under 
Section  4076,  R.  8.  Mo.  1933,  and  it  is  therefore  the  opinion 
of  this  offloe  that  the  information  charges  the  defendants 
with  a or  late  under  Seotion  4151,  supra. 


XI. 

STATE  HOT  LIABLE  FOR  COSTS  OF  A 
CASE  CHAKGED  UKD2R  SECTION  4151, 
R.  9.  UO.  1929. 


The  punishment  prescribed  by  Seotion  4151,  supra,  upon 
a oonviotlon  of  the  offense  charged  in  the  information  is  by 
imprisonment  in  the  3tate  penitentiary  for  a period  of  not  less 
than  two  years  or  by  imprisonment  in  the  county  jail  for  a peri- 
od of  not  less  than  six  months  or  by  fine  of  not  less  than 
three  bund e red  dollars. 

Seotion  3838,  R.  3.  Mo.  1939,  provides: 

"In  all  capital  oases,  and  those  in  which 
imprisonment  in  the  penitentiary  is  the 
sole  punishment  for  the  offense,  if  the 
defendant  is  acquitted,  the  costs  shall 
be  paid  by  the  state;  and  in  all  other 
trials  on  indictments  or  information,  if 
the  defendant  is  acquitted,  the  oosts 
shall  be  paid  by  the  county  in  which  the 
Indio tment  was  found  or  information  filed, 
exeent  when  the  prosecutor  shall  be  ad- 
judged to  pay  them  or  it  shall  be  other- 
wise provided  by  law." 


In  the  case  of  btate  ex  rel.  Tudor  v.  The  Matte  County 
Court.  40  Mo.  App.  bOB,  ioc.  oit.  S06,~  the  Court  s id: 

"The  controversy  is  whether  the  state  or 
county  is  liable  for  relator's  costs  and 
the  o&se  defend a u non  a construction  of 
the  orimln&l  oosts  statute;  and  in  pass- 
ing on  the  question  we  shall  consider  the 
case  as  though  the  defendant  had  been  ao- 
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qultted.  The  nolle  orosccml  amounted  to 
an  acquittal  In  the  sense  of  the  statute. 

"In  all  capital  case?  In  which  the  defend- 
ant is  convloted,  and  all  case?  In  which 
the  defendant  nay  be  aentenced  to  the 
penitentiary,  and  he  in  either  ease  be 
unable  to  pay  the  coats,  the  state  shall 
nay  them,  except  such  as  he  incurs.  ?le- 
▼leed  statutes,  1879,  section  2093,  3o, 

if  the  defendant  be  acquitted  in  a capi- 
tal case  or  in  a case  where  the  punish- 
ment is  solely  in  the  osnltentlary  the 
state  shall  caw  the  costs.  3eotlon  2095. 
•And  in  all  other  trials  on  indiotment 
or  information,  if  the  defendant  is  ac- 
quitted. the  oo  st 8 shall  be  paid  by  the 
oounty  in  which  the  indictment  wag  found 
or  information  filed,  except  when  the 
prosecutor  shall  oe  adjudged  to  pay  them, 
or  it  shall  be  otherwise  provided  >jy  law.  ' 
Section  3095.  In  this  case  the  punish- 
ment may  be  either  lsnri  aonaent  in  the 
penitentiary  or  by  fine  and  imprisonment 
In  the  oounty  Jail  (section  1259),  and  it 
is  therefore  not  a case  'in  which  Ivor 1 son- 
men  t in  the  penitentiary  is  the  sole  punish- 
ment for  the  offense*  which,  by  the  terms 
of  seotlon  3095,  is  the  prerequisite  to 
the  state's  liability  where  the  defendant 
ie  acquitted.  The  state,  therefore,  is 
not  liable  for  relator's  costs." 


The  fact  that  the  Court  failed  to  Instruct  the  jury 
that  if  they  found  the  defendant  guilty  they  oould  assess 
his  ounlshment  by  imprisonment  in  the  county  Jail  not  less 
than  six  wonthd  or  by  fine  of  not  lest'  than  three  hundred 
dollars  would  not  m&he  the  case  one  in  which  the  imprison- 
ment in  the  penitentiary  was  the  sole  punishment  for  the 
offense.  -Cut  «c»ok  failure  was  mere  error  on  the  mart  of  the 

trial  judge  which  would  hare  entitled  the  defendant  to  a 
new  trial ~ if  he  had  been  convicted.  3tate  v.  Hurt.  285 
3 . W . 796 . 


Xn  view  of  the  above,  it  is  the  opinion  of  this  de- 
partment that  the  State  of  Kiescuri  is  not  liable  for  the 
costs  in  the  case  where  the  defendant  is  acquitted  of  a 
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crime  under  the  provisions  of  aeotion  4151,  su  ra  although 
the  judge  failed  to  instruct  the  jury  that  the  defendant 
could  be  nunished  other  than  by  lopri sonment  in  the  peni- 
tentiary, and  that  the  county  in  which  the  information  was 
filed  would  be  liable  for  said  ooBts  exce  pt  ;hen  the  pro- 
secuting attorney  shall  be  adjudged  to  '*y  them  or  it  is 
otherwise  provided  by  }aw. 


Yours  very  truly. 


APPROVED: 


Ja arcs  L.  HoraBostel 
Assistant  Attorney-General. 


Rtl  doIHTUMK 

At  torney -General . 
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COCNTY  CO’-LEC^OR:  Terms  or  collectors  bond  is  guide  as  to 
coxj.eclor, who  remains  in  office  due  to  successor’s  failure 
as  to  giving  of  bond, shall  be  required  to 


give  a 


s 
new 


bond. 


wv  ether 
tc  qualify 


March  29,  1935. 


Hon.  Forrest  :3mith, 
3tate  Auditor, 
Jefferson  City,  Mo. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
March  22  wherein  you  request  an  opinion  regarding  four 
miestions,  as  follows: 

"Vie  now  have  seventeen  counties 
in  Missouri  where  the  collector 
has  failed,  refused  or  been  unable 
to  give  a bond  as  provided  in 
Section  9885,  R.S.  Mo.  1929.  I 
have  received  several  inquiries 
relative  to  the  procedure  to  follow 
in  such  cases.  I would  like  an 
opinion  from  your  ofrice  as  to  the 
following  Questions: 

1.  How  long  does  a collector  have 
in  which  to  qualify  by  giving  a 
bond  as  provided  in  3ec.  9887? 

2.  Whose  duty  is  it  to  declare  the 
office  of  collector  vacant  where 

the  collector  has  neglected  or  failed 
to  file  his  bond? 

3.  Can  the  collector  continue  to 
hold  office  until  the  collector-elect 
qualifies  by  giving  his  bond? 

4.  If  so,  is  the  collector  required 
to  give  a n e?/  bond  as  his  old  bond 
expires  on  March  4 of  this  year?" 
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I - II  - III. 


On  February  1,  1935  this  department  rendered  an  opinion 
to  Hon.  J.C.  McKeehan,  Collector  of  Adair  County,  Missouri, 
which  contains  the  answer  to  your  first  three  questions.  A 
copy  of  said  opinion  is  herewith  enclosed.  The  answer  to  your 
fourth  Question  will  be  rendered  under  a separate  heading. 


IY. 

County  collectors  remaining  in 
of lice  aue  to  their  successors 
being  unable  to  qualify  must 
give  new  bond. 

The  statute  which  sets  forth  the  form  of  the  collector’s 
bond  is  Sec.  9885,  R.3.  Mo.  1929.  This  section  was  repealed  by 
the  Legislature  in  1933,  Laws  of  Mo.  1933,  page  464, and  a new 
section,  to  be  known  as  Section  9885,  enacted  in  lieu  thereof. 
as  the  question  at  hand  deals  with  bonds  executed  prior  to  the 
1933  session  of  the  Legislature,  we  shall  deal  solely  with 
Sec.  9885,  R.S.  Mo.  1929  and  disregard  the  new  section.  Section 
9885, R.  S.  Mo.  1929  is  as  follows: 

"livery  collector  of  the  revenue 
in  the  various  counties  in  this 
state,  and  the  collector  of  the 
revenue  in  the  city  of  St.  Louis, 
before  entering  upon  the  duties  of 
his  office,  shall  give  bond  and 
security  to  the  state,  to  the 
satisfaction  of  the  county  courts, 
and,  in  the  city  of  St.  Louis,  to 
the  satisfaction  of  the  mayor  of 
said  city,  in  a sum  equal  to  the 
largest  total  collections  made  dur- 
ing any  two  months  of  the  year  pre- 
ceding his  election  or  appointment, 
plus  ten  per  cent,  of  said  amount: 
provided,  however,  that  no  collector 
shall  be  required  to  give  bond  in 
excess  of  the  sum  of  seven  hundred 
fifty  thousand  dollars,  conditioned 
that  he  will  faithfully  and  punctu- 
ally collect  and  pay  over  all  state, 
county  and  other  revenue  for  the 
four  years  next  ensuing  the  first 
day  of  March,  1909,  thereafter,  and 
th8t  he  will  in  all  things  faithfully 
perform  all  the  duties  of  the  office 
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of  collector  according  to  law. 

The  official  bond  required  by 
this  section  shall  be  signed  by 
at  least  five  solvent  sureties." 

Assuming  that  the  language  contained  jn  Section  9885  is 
contained  in  all  the  bonds  of  the  seventeen  collectors  mentioned 
in  your  letter,  and  that  the  same  is  identical  with  the  terms 
of  the  statute,  we  shall  deal  in  our  opinion  mainly  with  the 
meaning  of  the  phrase  "for  the  four  years  next  ensuing  the  first 
day  of  1,'arch,  1909". 

As  a matter  of  fact,  we  have  examined  the  form  of  bond 
which  the  collectors  actually  executed,  and  they  all  appear  to 
be  Identical,  containing  the  following  language: 

"NOW,  THEREFORE,  if  the  said 

faithfully  and  punctually  col- 
lects  and  pays  over  all  state, 
county  and  other  revenue  for 
the  four  years  next  ensuing  the 

first  Clay  of  I'arch,  19 , and 

in  all  things  faithfully  performs 
all  the  duties  of  his  said  office 
of  collector  according  to  law, 
then  this  bond  to  be  void;  other- 
wise to  remain  in  full  force  and 
effect." 

One  of  the  most  pointed  decisions  relating  to  the  element 
of  time  or  duration  in  a surety  bond  is  that  of  Fisse  v.  Einstein, 
5 Mo.  App.,  l.c.  86-87,  wherein  the  Court  said: 

"The  liability  of  a surety  is 
said  to  be  strlctissimu  Juris; 
that  is,  the  obligation  of  surety 
must  not  be  extended  to  any  other 
subject,  to  any  other  person, or 
to  any  other  period  of  time  than 
is  expressed  or  necessarily  in- 
cluded in  it.  This  is  what  is 
meant  by  strict  construction  of 
a contract  of  suretyship;  non 
extendatur  de  re  ad  rem,  de  per- 
sona ad  personam,  de  tempore  ad 
tempus.  The  contract,  however, 
is  subject  to  the  common- sense 
rules  of  interpretation  which 
govern  any  commercial  instrument. 

No  surety  is  to  be  bound  beyond 
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the  extent  of  the  engagement 
which  shall  appear,  from  the 
expression  of  the  security  and 
the  nature  of  the  transaction, 
to  have  been  in  his  contemplation 
at  the  time  of  entering  into  it. 

But  to  this  extent  the  surety  is 
bound.  The  Intent  or  latitude 
of  the  contract  of  suretyship  is 
to  be  ascertained  by  a fair  and 
liberal  construction  of  the  in- 
strument, in  furtherance  of  the 
intention  of  the  parties,  and 
then  the  case  must  bo  brought 
strictly  within  the  terms  of  the 
guaranty,  and  the  liability  of  the 
surety  cannot  be  extended  by  im- 
plication. But  one  giving  a guaranty 
shall  be  bound  to  the  full  extent 
of  what  appears  to  hafe  been  his 
engagement;  and  for  this  purpose, 
it  1 s said,  the  words  of  the 
guaranty  are  to  be  taken  as  strongly 
against  him  as  the  words  will  admit. 

****  the  strict  construction  of  the 
obligation  of  a surety  applies  to 
its  non-extension  to  subjects,  per- 
sons, or  periods  of  time  not  neces- 
sarily or  expressly  included  in  it; 
otherwise,  it  is  subject  to  the 
ordinary  rules  of  construction. 

Thus,  a bond  with  sureties,  by 
guardians  of  infants,  conditioned 
that  both  the  guardians  si  all  faith- 
fully execute  the  trust, one  of  them 
dying,  it  was  held  that  the  surety 
was  liable  for  the  acts  of  the 
survivor.  The  People  v.  Byron,  3 
Johns.  Cas.  53;Douglass  v.  Reynolds, 

7 Pet.  122;  12  rrheat.  515;  12  Fast. 

227;  Noyes  v.  Nichols,  28  Vt.  173; 

Fisher  v.  Cutter,  20  Mo.  209;  3 Kent's 
Comm.  124;  Fell's  Guar.  & Surety, 

191;  Burge,  40." 

On  the  question  of  extending  the  terms  of  a surety  beyond 
his  contract,  we  quote  the  case  of  Fisher  v.  Cutter,  20  Mo.  206. 
The  Court  said  (l.c.  209-210): 
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nI  admit  that  contracts  of 
guaranty,  like  all  commercial 
contracts,  have  received  a liberal 
interpretation  in  furtherance  of 
the  intention  of  the  parties;  but 
then  they  should  never  be  extended 
beyond  the  obvious  import  of  the 
terms  in  their  reasonable  inter- 
pretation. Justice  Story  said, 
in  the  cose  of  Miller  v.  Stewart,  9 
Wheat.  702:  'Nothing  can  be  clearer, 
both  upon  principle  and  authority, 
than  the  doctrine  that  the  liabil- 
ity of  a surety  is  not  to  be 
extended  by  implication,  beyond  the 
terms  of  his  contract.  To  the 
extent  and  in  the  manner  and  under 
the  circumstances  pointed  out  in 
his  obligation,  he  is  bound  and  no 
further.  Courts  of  equity,  as  well 
as  courts  of  law,  have  been  in  the 
constant  habit  of  scanning  the  con- 
tracts of  sureties  with  considerable 
strictness. ' In  Lawrence  v. 

JfcCalmont  et  al.,  2 How.  Rep.  449, 
the  sane  Judge  says:  'The  words  of 
such  guaranty  contracts  should 
receive  a fair  and  reasonable  inter- 
pretation, and  should  not  be  forced 
out  of  their  natural  meaning.' 

Applying  these  rules  to  the  case 
before  us,  and  we  cannot  hesitate  to 
say,  that  Cutter's  guaranty  here  has 
a direct  relation  to  the  contract 
between  Dana  and  Butler,  as  it  was  then 
made--*****  It  was  a guaranty  against 
loss  upon  the  contraot  as  then  made 
and  not  upon  any  future  contract 
which  Butler  might  make  with  Fisher 
& Fellows.  Fisher  & Fellows  got  their 
pay  for  this  change  of  the  terms. 

They  pay  the  drafts,  and  vait  ninety 
days  longer.  Now  Cutter  was  to  guaranty 
against  losson  the  sale,  that  is,  loss 
on  the  sale  at  ninety  days'  credit,  as 
then  made,  which  is  equivalent  to 
guaranteeing  against  loss  on  the  drafts 
which  i,ana  had  drawn  at  ninety  days  on 
Fisher  & Fellows.  Surely  his  contract 
cannot  be  extended  to  a guaranty 
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against  any  I033  which  Fisher 
<3c  Fellows  and  Butler  might 
cause  by  their  after  arrange- 
ments, in  holding  over  the  lard 
and  extending  the  time  of  the 
drafts,  by  renewing  them  for 
ninety  days. " 

The  two  above  quoted  decisions  are  among  the  earliest 
decisions  relating  to  our  Question,  and  the  rulos  contained 
therein  have  been  sustained  by  the  courts  without  exception. 

In  the  early  history  of  our  state  sureties  for  hire  or 
compensation  were  practically  unknown,  and  the  voluntary  or 
gratuitous  surety  was  a favorite  of  the  law,  but  as  compensated 
sureties  and  surety  companies  came  into  existence,  the  rule 
relating  to  such  hired  sureties  was  reverted  and  hired  sureties 
were  not  troated  as  favorites.  This  subject  was  discussed  in 
the  case  of  City  of  St.  Joseph  ex  rel.  v.  Stone  Co.,  224  Ro. 
App.,  l.c.  897,  in  the  following  language: 

"Relator  cites  many  cases 
holding  that  the  statutory 
provisions  are  to  be  read 
into  bonds  taken  under  the 
statute.  (Fogarty  v.  Davis, 

265  S.W.  879,  680;  Zellars  v. 

Surety  Co.,  210  Mo.  86,  92; 

State  ex  rel.  v.  Rubber  Mfg. 

Co.,  149  Mo.  181,  212;  Henry 
Co.  v.  Salmon,  201  Mo.  138,  162, 

163;  Board  of  Education  v.  Fid. 

& Guaranty  Co.,  155  Mo.  App.  109, 

115).  There  is  nothing  in  these 
cases  holding  that  a court  can 
interpret  plain  language  of  a 
bond  when  there  is  no  need  for 
interpretation.  In  other  words 
these  cases  do  not  hold  that 
the  courts  may  construe  a bond  to 
mean  differently  than  expressly 
provided  in  the  bond  actually 
taken.  As  is  well  said  in 
Pingrey  on  Suretyship  and  Guar- 
anty, p.  170: 

The  measure  of  liability  of 
sureties  is  fixed  by  the  terms 
of  the  instrument  they  sign,  and 
such  undertaking  cannot  be  enlarged 
or  varied  by  judiciul  construction. 

Their  undertaking  will  he  construed 
as  the  words  used  are  ordinarily 
understood. 
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Whether  the  surety  is  a compen- 
sated one  or  not,  the  rule 
applicable  to  the  construction 
of  bonds  is  that,  for  the  purpose 
of  ascertaining  the  meaning  of 
the  language  used  therein,  and  thus 
in  determining  the  extent  of  the 
guaranty,  the  same  rules  of  con- 
struction are  to  be  applied  as  are 
applied  in  other  instruments. 

(Kansas  City  to  Use  v.  Youmana, 

213  Mo.  151,  166,  167;  Jobes  v. 

Miller,  201  Mo.  App.  45,  47).  Of 
course  if  it  be  a fact  that  the 
surety  herein  is  a compensated 
surety  the  general  rule  applies 
which  is,  if  there  is  any  ambiguity 
in  a written  contract  it  will  be 
construed  most  strongly  a einst 
the  oerson  using  the  language 
giving  rise  to  such  ambiguity. 

(Union  State  Bank  v.  meriean  Surety 
Co.,  23  S.R.  (2d)  1038,  1044;  State 
to  Use  v.  Cochrane,  264  Mo.  581) 

However,  there  is  no  arblguity  in 
this  bond.  It  provides  in  no 
uncertain  terms  that  it  covers 
persons  fwho  have  contracts  directly 
with  the  principal  for  ....  material.* 

As  relator  had  no  contract  directly 
with  Hackett,  the  contractor,  the 
furnishing  of  materiel  by  it  was 
not  covered  by  the  terns  of  the  bond 
in  question. " 

It  will  be  noted  in  the  above  decision  that  rerardless 
of  whether  a surety  is  a favorite  or  not,  the  courts  will  not 
hold  a surety  beyond  what  is  expressly  provided  in  his  bond 
actually  taken. 

Coming  nearer  to  the  point  at  hand,  the  decision  in  the 
case  of  North  St.  Louis  B.  & L.  /ss'n.  v.  Obert,  169  Mo.  507 
deals  with  the  different  phases  and  the  different  expressions 
in  official  surety  bonds  a3  to  time,  and  the  distinctions 
therein,  in  the  following  language:  (l.c.  513-515) 

"In  support  of  its  proposition 
that  the  surety  on  the  bond  for 
the  faithful  performance  of  the 
official  duties  of  the  principal  is 
not  liable  for  defalcations  occurring 
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after  the  expiration  of  the 
prescribed  term  of  office,  the 
learned  counsol  for  appellant 
cite  a long  list  of  adjudicated 
cases  and  text-writers,  and  a 
reference  to  their  brief  will 
show  all  the  authorities  on  that 
point  that  could  be  desired.  The 
proposition  in  its  general  terms 
is  conceded  by  the  learned  counsel 
for  respondent,  but  they  contend 
in  the  first  place  that  it  is 
cualified  in  this,  that  if  it  appears 
that  it  ras  the  intention  of  the 
parties  to  the  contract  that  the 
bond  was  to  coyer  the  acts  of  the 
officer  not  only  during  the  period 
of  the  first  prescribed  term,  but 
also  during  the  reriod  of  his  actual 
continuance  in  office,  whether  by 
holding  over  or  re-election,  the 
bond  will  cover  such  acts  according 
to  such  intention,  and,  secondly, 
that  the  evidence  in  this  case  does 
not  show  any  prescribed  term  of 
ofrice  and  that  the  only  limitation 
as  to  period  of  liability  is  to  be 
found  in  the  character  of  the  con- 
tract with  appellant,  which  contem- 
plates an  annual  renewal  of  the  bond 
upon  the  payment  of  an  annual  premium, 
whereby  the  bond  runs  for  a period  of 
one  year  from  the  date  of  its  delivery. 
In  Lionberger  v.  :'rieger,  88  l&o.  160, 
the  sureties  on  the  bond  of  the  cashier 
of  a national  bank,  whose  torm  of 
office  was  prescribed  as  one  year,  but 
who  was  reelected  yearly  and  continued 
in  office  for  nine  years,  wore  held 
liable  for  his  misdeeds  during  the 
whole  period.  In  that  case,  however, 
the  bond  on  its  face  expressly  provided 
that  it  was  to  cover  the  acts  of  the 
cashier,  not  only  during  the  first 
year,  but  also  during  all  the  time  he 
might  be  continued  in  office.  That 
case  is  authority  for  the  proposition 
that  sureties  on  such  a bond  may  be 
liable  for  the  conduet  of  the  principal 
beyond  the  period  of  his  first  term 
if  that  is  the  contract.  There  is 
nothing  so  peculiar  in  the  nature  of 
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3uch  a bond  as  to  necessarily 
limit  its  operation  to  the  acts 
of  the  principal  during  his  first 
term.  The  extent  to  which  we 
approve  the  proposition  contended 
for  by  appellant  is,  that  if  the 
term  of  office  is  prescribed  and 
the  bond  is  conditioned  without 
express  limitation  as  to  period, 
for  the  faithful  performance  of 
the  principal’s  duties,  and  nothing 
else  appears  to  give  it  a wider 
effect,  it  will  be  construed  as 
intended  to  cover  acts  occurring 
only  within  the  prescribed  torm. 

'.Ye  thus,  by  construction,  read  into 
the  bond  a limitation  as  to  period. 

But  if  it  appears  from  all  the 
circumstances  that  the  intention  of 
the  parties  to  the  contract  was  that 
the  bond,  being  unrestricted  by  its 
own  terms,  should  cover  the  acts  of 
the  principal  during  his  continuance 
in  the  office,  whether  by  reelection 
or  holding  over,  we  cannot  give  it 
the  restricted  construction.  Of 
course,  if  the  bond  in  express  terms 
should  limit  its  operation,  we 
could  not,  from  evidence  beyond  its 
face,  enlarge  its  face,  enlarge  its 
effect,  any  more  than  we  could,  by 
the  application  of  the  principle  con- 
tended for  by  appellant,  restrict  in 
its  effect  a bond  like  that  in  the 
case  of  Lionberger  v.  Krieger,  above 
mentioned.  Then  it  is  'so  nominated 
in  the  bond’  there  is  no  room  for 
construction,  but  it  is  not  so  nominated 
in  the  bond  now  under  consideration, 
and  if  we  give  this  bond  the  restricted 
meaning  appellant  contends  for,  we 
must  do  so  because  we  are  satisfied 
from  all  the  evidence  in  the  case  that 
that  was  the  intention  of  the  parties. 
When  it  becomes  a matter  of  construction 
it  is  the  duty  of  the  court  to  put 
itself  in  an  attitude  to  view  the 
contract  from  the  same  standpoint  that 
it  was  seen  by  the  parties  when  they 
entered  into  it.  (testervelt  v.  Vohren- 
stecher,  76  Fed.  118). 
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The  question  is  again  discussed  in  the  case  of  Citizens 
Trust  Vo.  y.  Tindle,  199  3.  .,  l.c.  1029,  as  follows: 

"This  reasoning  is  based  upon  the 
general  rules  of  construction  appli- 
cable all  e to  all  obligations.  when, 
however,  the  rights  of  sureties  are 
involved,  the  doctrine  of  strictissimi 
juris  may  properly  be  Invoked  in  con- 
struing the  cqntract — this,  of  course, 
when  it  is  otherwise  clear,  plain, and 
• its  meaning  unmistakable.  State  ex 

rel.  v.  Smith,  173  Mo.  loc.  cit.  407, 

73  S . .. . 211.  It  is  elementary,  and 
does  not  admit  of  question,  that  the 
reason  underlying  the  application  of 
this  limitation  to  the  general  rule  of 
construction  is  that  sureties  aro  the 
favorites  of  the  law.  In  31uir  v. 

Insurance  Co.,  10  to.  loc.  cit.  566, 

47  ‘mi.  Dec.  129,  this  court  first  gave 
Judicial  recognition  to  this  doctrine. 

This  classification  of  sureties 
cannot  be  better  defined  than  in  the 
words  of  3her»ood,  J.,  speaking  for 
this  oourt  in  Nofsinrer  v.  Hartnett, 

84  tfo.  loc.  cit.  552,  where  he  says 
in  effect,  citing  numerous  cases, 
that:  It  is  a well-settled  rule,  both 
at  law  and  in  equity,  that  a surety  is 
not  to  be  held  beyond  the  precise 
terms  of  his  contract,  and  except  in 
eases  of  accident,  mistake,  or  fraud, 
a court  of  equity  will  never  lend  its 
aid  to  fix  a surety  beyond  what  he  is 
fairly  bound  to  at  law.  This  rule  is 
founded  on  the  most  cogent  and  salutary 
principles  of  public  policy  and  Justice. 

In  the  complicated  transactions  of 
civil  life,  the  aid  of  one  friend  to 
another,  in  the  character  of  surety  or 
bail,  becomes  requisite  at  every  step. 

Without  these  constant  acts  of  mutual 
kindness  and  assistance,  the  course  of 
business  and  commerce  would  be  prodigious- 
ly impeded  and  disturbed.  It  becomes 
then  excessively  important  to  have  the 
rule  established  thGt  the  surety  is 
never  to  be  implicated  beyond  his 
specific  engagement.  Calculating  upon 
the  extent  of  that  engagement,  and 
having  no  interest  or  concern  in  the 
subject-matter  for  which  he  is  surety, 


Hon.  Forrest  Smith 


-11 


March  29,  1935 


he  is  not  to  be  supposed  to  bestow 
his  attention  to  the  transaction, 
and  is  only  to  be  prepared  to  meet 
the  contingency,  when  it  shall 
arise,  in  the  time  and  mode  pre- 
scribeu  by  his  contract.  The 
creditor  has  no  right  to  increase 
hia  risk  without  his  consent,  and 
cannot  therefore  vary  the  original 
contract,  for  that  might  wary  the 
ri3k. n 

There  should  be  no  strained  construction  in  order  to 
release  or  hold  sureties.  This  question  is  discussed  in  the 
case  of  -’ire  Insurance  Co,  v.  : evils,  et  al,  217  ho.,  l.c.  642, 
as  follows: 


"This  seems  to  us  to  be  a fair 
and  reasonable  construction  of  the 
terms  of  the  bond.  While  it  is 
true,  as  contended  by  respondents, 
that  voluntary  sureties  are  the 
favorites  of  the  law  and  have  the 
right  to  stand  on  the  striot  letter 
of  the  obligation  they  sign  as  has 
often  been  held  oy  the  courts  of 
this  state,  for  which  see  Pemiseot 
County  Ban  v.  findle,  272  : o.  681, 

695,  199  3...  1025,  et  seq. ; Saginaw 
Medicine  Co.  v.  Dyices,  et  al,  210 
Mo.  app.  399,  405-6,  238  3.W.  556, 
and  many  other  cases  that  might  be 
cited,  yet  the  same  cases,  and  many 
others,  also  hold  that  the  contract 
of  a voluntary  surety  is  to  be 
construed  by  the  same  rules  as  all 
other  contracts  and  the  language  used 
is  to  be  given  its  ordinary  meaning  with 
a view  to  carry  out  the  intention  of 
the  parties  a3  expressed  in  the  instru- 
ment executed  by  them.  ’There  should 
be  no  strained  construction  in  order 
to  release  or  hold  the  sureties.’ 

(Beers  v.  '.Volf,  116  Mo.  179,  184,  22 
S.Jii.  620;  Mo.  Kan.  Tex.  Ry  Co.  v. 
Amerioan  Surety  Co.,  291  Mo.  92,  122, 

236  3.  ..  657;  Evans  v.  U.3.  'idelity  & 
Guarantee  Co.,  195  ,vo.  \pp.  438,  443, 

192  S.7?.  112)." 
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In  the  case  of  Trust  Co.  v.  Tindle,  272  Mo.  6ei,  the 
Court,  after  reviewing  the  rules  of  construction  and  interpre- 
tation, concluded  the  decision  with  the  following  language: 


"This  bond  speaks  for  itself. 

Thus  speaking  the  liability  of 
the  sureties  thereon  is  limited 
to  its  exact  words.  If  these 
will  not  render  them  liable, 
nothing  can.  There  is  no  equity 
against  sureties  and  courts  will 
not  so  construe  a bond  as  to 
create  a liability  at  variance 
with  its  letter.  Such  a construc- 
tion would  be  necessary  to  fix 
the  liability  of  the  sureties  here, 
under  the  allegations  of  this 
petition.  : e therefore  hold  that 
it  does  not  state  a cause  of  action, 
from  which  it  follows  that  the 
judgment  of  the  trial  court  should 
be  affirmed.  It  is  so  ordered." 


in  the  case  of  School  list.  Ko.  18  v.  I cClure,  224 
S.W.  831,  l.c.  832,  Judge  Ragland  discusses  the  question  as  to 
whether  or  not  the  rules  of  construction  are  different  in 
common  law  bonds  and  statutory  bonds,  jo  said: 

"It  is  suggested  by  appellant  that 
the  bond  sued  upon  herein  is  a 
common-law  bond,  and  that  the 
strictissimi  juris  rule  of  con- 
struction applies.  The  character 
of  the  bond  (as  to  whether  statutory 
or  common  law)  has  nothing  to  do  with 
this  rule  of  construction.  This 
court  has  deviated  from  the  rule  of 
strictissimi  juris  in  suits  upon 
bonds,  but  the  deviation  from  such 
rule  was  not  based  upon  the  kind  or 
character  of  the  bond  involved. 

The  rule  has  been  relaxed  or  ignored 
in  those  casos  whore  the  surety  is 
one  engaged  in  the  business  of  making 
bonds  for  hire,  or  a stipulated  stipend. 

The  old-time  accommodation  surety 
has  the  benefit  of  the  rule,  whilst 
the  hireling  has  not.  The  rule  that 
sureties  are  the  favorites  of  the 
law  has  no  application  to  the  surety 
who  is  engaged  in  the  business  of 
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making  bonds  and  contracts  of 
suretyship  for  tha  cash  to  be 
realized  from  the  business. 

Such  contracts  of  suretyship  are 
to  be  construed  as  ordinary  con- 
tracts, and  under  the  rules 
applicable  to  ordinary  contracts. 

The  intention  of  the  parties  is 
the  vital  issue.  State  v.  Chicago 
Bonding  ft  Surety  Co.,  215  S.W. 
loc.  cit.  25;  Lackland  v.  Renshaw, 

256  Mo.,  loc.  cit.  140,  150,  151, 

165  3.W.  314. 

This  intention  is  to  be  gathered 
from  the  four  corners  of  the 
instrument,  as  you  would  gather 
the  intention  of  the  parties  in 
other  contracts.  In  other  words,  we 
use  the  ordinary  rules  of  construc- 
tion to  determine  the  meaning  of  the 
contract  and  the  breaches  thereof. 

5 Cyc.  753. 

Appellants  speak  of  extending  the 
obligation  of  the  bond  by  mere 
implication.  The  rule  is  to  get  the 
intent  of  the  parties  under  the  usual 
rules  of  construction,  and  this  rule 
we  shall  apply  in  the  construction 
of  this  bond." 

The  common  sense  viewpoint  of  the  matter  was  assumed  by 
the  court  in  the  case  of  Moore,  \dmr.  v.  Title  Guaranty  & Trust 
Co.,  151  Mo.  App.,  l.e.  260: 

" Tile  the  strictisslni  juris 
rule  of  construing  the  contract 
of  a surety  should  be,  and  to 
some  extent,  has  been  relaxed  in 
the  judicial  inspection  of  bonds 
executed  by  surety  companies  for 
hire,  the  express  limits  placed  by 
such  contracts  on  the  obligation  of 
the  surety  must  be  respected,  else 
courts  will  be  making  contracts  for 
persons  which  they  did  not  make  nor 
intend  to  make  for  themselves.  The 
judgment  is  affirmed.  All  concur." 
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Relating  to  the  intention  of  the  parties,  we  wish  to 
quote  from  the  case  of  Erath  & Flynn  v.  Allen  dt  Son,  55  Mo. 
App.,  l.o.  113,  as  follows: 


"The  plain  meaning  of  the  statute 
of  Nebrasks,  already  quoted,  is 
that  the  commissions  shall,  in 
cases  where  mechanics  and  laborers 
haws  no  lien  to  secure  the  payment 
of  their  wages,  take  from  the  person 
to  whom  the  contract  i3  awarded  a 
bond  with  at  least  two  good  and 
sufficient  sureties,  conditioned 
for  the  payment  of  tho  wages  of 
all  laborers  and  mechanics  for 
labor  performed  in  erecting  the 
building  or  performing  the  contract. 
The  bond  in  question  is  not  broader 
or  more  compreViensi  ve~Tn  its  scope 
Than  the  statute  proylcfed~TT  should 
be.  The  liability  of  the  surcti es 
3"epends  upon  the  construction  of 
the  language  of  the  statute  author- 
izing the  bond.  The  bond,  it  is 
seen,  is  one  of  indomnity  provided 
by  the  statute  for  the  benefit  of 
laborers  and  mechanics.  If  the 
plaintifrs  ore  persons  falling  within 
either  or  both  of  these  statutory 
designations,  then  they  are  entitled 
to  the  benefit  of  the  indemnity. 


The  obligations  of  sureties,  it  has 
long  ago  been  decided  in  this  state, 
are  to  be  strictly  construed,  and 
their  liabilities  are  not  to  be 
extended  by  implications,  niair  ▼. 
Ins.  Co.,  10  Mo.  566;  Harrisonvi lie 
v.  ] orter,  76  Mo.  358.  The  statute 
under  consideration,  as  against  the 
sureties  on  the  bond  sued  upon,  must 
be  strictly  construed." 


CONCLUSION 


The  terms  of  the  bond  are  the  sole  guide  in  answer 
to  your  ouestion.  If  the  bonds  in  question  are  in  the  form 
as  set  forth  in  the  beginning  of  this  opinion,  containing  the 
phrase  "for  the  four  years  next  ensuing  the  first  day  of 
March,  19  ",  as  contained  in  the  statute,  and  contain  no 
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other  words  qualifying  such  terras,  the  foregoing  authorities 
indicate  the  appellate  courts  would  relieve  the  sureties  of 
liability  for  acts  after  the  1st  day  of  M&refc,  1935,  and  to 
protect  the  interest  of  the  state  and  governmental  subdivisions, 
new  bonds  should  be  required  of  the  collectors  holding  over. 


Respectfully  submitted. 


OLLIVSR  7.  NOLEN, 

Assistant  Attorney  General. 


APPROVED: 


? c :i  rick  , 
Attorney  General 


OWN : AH 


TttXATluU 


j commission  uf  County  collector  caa..o t 
j unaer  any  circumstances  exceea  per  centage 
CuUN'f Y CuL^tCTurt.  ) of  taxes  actually  paid. 


April  o,  l«3b. 


Honorable  Forrest  du.ith 
State  “udltor 
Jefferson  City,  Missouri 


Dear  xt.  Smltn: 

ACKuoKleogUitut  Is  herewith  made  of  your  request  dated 
Marco  2d,  1 S3b,  for  an  opinion  of  ti.ls  office  reading  as 
follows: 

"On  February  12,  IsSb  you  furnished  this 
office  an  opinion  as  to  the  amount  of 
commission  a collector  Could  legally  re- 
tain on  compro.:.l «e  b cr  taxes. 

In  an  effort  to  get  around  your  opinion, 
the  Collector  of  tt  ddard  County  bss  pre- 
pared a form  which  be  Is  now  using  and  a 
copy  of  which  I am  enclosing  In  this  letter. 

Tnls  form  as  you  will  note  attempts  to  bind 
the  taxpayer  to  tne  extent  th;  t be  agrees 
to  pay  tbe  collector  bis  commission  on  tbe 
full  amount  of  taxes  collected.  It  Is  my 
Oui  Ion  tb-it  tbe  taxpayer  can  not  sign  any 
agreement  fixing  the  amount  of  commission 
that  & collector  can  legally  retain  for  bis 
services,  as  tne  co  mission  Is  fixed  by  tbe 
statutes  and  not  by  an  Individual. 

1 wou-q  Hate  an  opinion  from  your  office 
as  to  whether  thla  agreement  which  I am 
enclosing  sill  In  any  way  effect  your 
oplnlou  given  u>e  «.u  February  L,  l&3b.  • 

The  form  which  you  attached  to  y or  request  reads  as 


follows: 
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"In  Re:  Tax  Receipt  No. Dated 

MJ'iKEMKNT  OF  TAX  PATER  01 
CCMPK0M1  K OF  TAXiS. 

In  consideration  of  the  benefits  moving  to 
me  by  reason  of  a compromi-e  order  made  by 
tne  County  Court  of  Stoddard  County,  Missouri, 
authorizing  the  payment  of  certain  delinquent 
taxes  on  a reduced  valuation  on  certain  real 
estate,  and  whlcn  I subsequently  paid  to  the 
ex-officio  collector  of  said  County  es  is 

shosn  b>  tax  receipts  numbered  

and  dated _ . 133  " 

and  1 s sued  In  me  by  saiU  CoTlector,  I,  tne 
unaerelgued  tax  payer,  or  his  legal  represen- 
tative, do  hereby  agr  e and  state  as  follows: 

First:  That  said  reduction  w-ie  made  at  my 
request  and  on  ay  application. 

Second:  That  I was  advised  at  the  time  of 
tne  making  of  said  compromise  order  that  said 
compromise  oruer  did  not  apply  to  the  state 
taxes  levied  and  assessed  against  said  lands 
and  that  said  state  taxes  eould  have  to  be 
paid  in  full. 

Third:  That  1 was  advised  at  the  time  of  saiu 
Couproml >. e,  and  1 fully  understood  that  the 
Collector's  commission,  Clert'e  costs,  andall 
o th i r legal  costs  ana  charges,  including  costs 
incident  to  tax  suits  filed  against  said  lands 
and  all  of  which  at d theretofore  accrued  against 
said  land  by  reason  of  its  delinquency,  would 
have  to  be  paid  in  full  cnthe  original  valuation 
of  sala  lands. 

Fourth:  Th  t with  full  knowledge  of  all  the 

ar;ove  facts  I paid  the  taxes  on  said  lands, 
on  the  compromise  basis  as  fixed  by  the  County 
Court,  and  Intended  to  and  did  pay  as  set  out 
In  the  above  numbered  tax  receipts,  the  Collector' 
oom^lmlon,  Clare's  costs,  attorney  fees,  and  all 
other  costs  und  charges  incident  thereto  on  the 
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basis  of  the  original  valuation  of 
said  lands,  ana  that  I did  further 
intone  to  and  did  thereby  forever 
prevent  and  estop  Myself,  my  heirs, 
executors,  administrators  and  assigns, 
or  anyone  for  me  or  in  my  or  their 
behalf  from  claiming  or  demanding  the 
return  of  my  part  of  the  euae  so  paid 
by  me  as  shorn  by  said  nuaberea  tax 
r oelpts. 

In  testimony  whereof  1 nave  hereunto 

set  my  nand  this  day  of  

193 . 


*1 tneas: 


Tour  inquiry  deals  pnx ticul srly  with  the  third  and 
fourth  paragraphs  of  the  "agreement*  and  ve  therefore  do  not 
p~ss  upon  the  first  and  seoond  clauses. 


I. 

* AURt.’E:i£HT"  VOID  A3 
feACK  ^Tiaiu. 


While  not  passing  upon  the  validity  or  construction 
of  Section  9940,  pane  42m,  na»a  of  Missouri  1933,  «e  shall 
assume  that  the  County  Court  acted  lawfully  and  legally. 
Authority  for  acts  must  be  founa  either  lu  Beotlon  S»4S, 
page  424,  nawe  of  Missouri  1933,  .«oti 9950,  page  437, 
uaws  of  Missouri  1933,  or  Section  9808,  R.  S.  Mo.  1929.  Each 
of  these  sections  authorize  the  county  court  to  perform 
specific  acts  to  insure  that  an  owner  of  property  pays  no 
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■ore  tiiii.ii  518  fair  u>u  equitable  share  of  taxes.  Two  of 
these  seotlous  tire  hereinafter  quoted  and  authorize  the 
County  Court  to  alMru&ti vely  act  In  the  correction  of 
e ror  and  the  compromise  of  taxes. 

Section  9946,  page  434,  uaws  of  Missouri,  1933, 
reads  tr  follows: 

“In  all  casee  where  any  neneeso r or 
assessor*,  the  county  court,  or  assess- 
ment board, shall  have  assessed 
acu  levied  taxes,*  * *on  any  real 
estc-ta,  whether  the  ssse  he  delinquent 
or  otherwise,  and  until  the  tame  arc 
paid  and  collected,  with  al  1 costs, 
Interests  ana  penalties  thereon,*  • 
the  county  court  of  any  county  shall 
have  the  full  powt-r  to  correct  any 
errors  whlcn  nay  appear  in  connection 
therewith,  ahether  of  valuation,  sub- 
ject to  tne  provisions  of  the  Constitu- 
tion of  this  state,  or  of  description, 
or  ownership,  double  asoess.vent , 
omission  f rca  the  assessment  List  or 
bodice,  or  otherwise,  and  to  aaee  such 
valuations,  t ». nc  levy  conform 

in  all  recpectetto  tne  l'acta  and  require- 
ments of  the  law. **•••** • 

section  page  427,  -aws  of  Missouri,  1833, 

reads  as  follows: 

“ithenevnr  it  shall  appear  to  any 
county  court,*  • *thrt  any  tract  of 
land  or  town  lot  obtained  in  said 
’nee*  tax  book*  or  recorded  Hat 
of  delinquent  land  and  lots  in  the 
collector's  office  is  not  worth  the 
amount  of  taxes,  interest  and  cost 
due  thereon,*  • *or  that  the  s&«e 
would  not  sell  for  the  amount  of  such 
taxes,  interest  and  cost,  it  shall  be 
lawful  for  the  said  court*  • • *to 
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compromise  said  taxes  with  the  owaar 
of  said  tract  or  lot,  and  upon  payment 
to  tne  collector  of  the  amount  'agreed 
upon,  a certificate  of  redemption  shall 
be  issued  under  the  seal  of  the  court 
or  other  proper  offloer,  which  shall 
have  tne  effect  to  release  said  lands 
from  the  lien  of  the  stats,*  • • ** 


It  is  generally  recognized  that  County  Courts  are 
not  the  general  agents  of  the  County  but  only  have  such 
powers  as  are  expressly  granted  to  them  by  statute.  Kin 
vs.  Marion  County,  349  3.  *.  418.  The  aotlon  of  the 
County  Court  authorised  by  the  foregoing  sections  is 
b&sea,  first  &s  to  Section  9543,  upon  the  existence  of 
an  error  which  may  appear  In  the  assessment  and  levy 
of  taxes,  and  second  in  respect  to  Section  9950  upon  the 
fact  that  the  property  is  not  worth  the  taxes  levied  and 
assessed  against  it.  If  either  of  these  two  facts  exist 
the  County  Court  is  authorized  by  these  Sections  to  make 
an  order  In  the  one  instance  correcting  the  errosa,  or 
In  the  other  Instance,  compromising  the  taxes.  It  is 
the  existence  of  these  facts  which  authorize  the  County 
Court  to  act  In  the  premises.  These  two  section*  do 
not  provide  for  any  understanding  or  agreement  with  the 
taxpayer  as  to  the  granting  of  the  order  or  the  payment 
of  any  additional  charges  or  fees  of  any  kind  or  charac- 
ter. No  promise  oan  be  exacted  from  th>  ta xpyer  re* 
l&tlve  to  any  such  payments.  If  the  facts  exist,  the 
taxpayer  is  entitled  to  the  relief  a*  a matter  of 
right  and  cannot  be  r qulred  to  promise  or  agree  to  any 
of  the  matters  or  things  called  for  in  the  ‘agreement 
of  taxpayer  on  compromise  of  taxes".  It  appears  that 
tne  "agreement"  is  based  upon  some  purported  "consider  - 
tlon",  "moving  to  me  by  reason  of  a compromise  order 
made  by  the  County  Court",  such  consideration  is  wholly 
and  totally  fictitious,  uoes  not  exist  in  law  ana  cannot 
be  the  basis  of  any  such  agreement  or  unaer standing. 
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CuNCLUSlOK. 


It  is  therefore  the  opinion  of  this  office  that 
th«re  is  no  consideration  whatsoever  for  the  agreement* 
contained  in  "agreement  of  taxpayer  on  compromise  of 
taxes.  ■ 


II. 


AURJCE^KKT  VOID  A8 
*uAI.V)T  -U^IC  POLICY. 


County  Collector's  cotfaissioas  are  prescribed  by 
fcctiou  99 3b,  page  454,  wawe  of  Missouri  1933,  and  9 •>?, 
page  439,  Law*  of  Missouri,  1933.  section  9935  states: 

•The  collector*  * * shall  receive  full 
compensation  for  his  services  in 
collecting  the  revenue,  except  back 
taxes,  the  following  commissions 
and  no  more: 

I.  • * • *a  commission  of  ten  per  cent 
on  the  amount  collected. 

TI*  * * • a commission  of  ten  per  cent 
on  the  first  five  thousand  dollars 
collected  and  six  per  cent  on  whatever 
amount  may  be  collected  over  five  thous- 
and dollars. 

XIV.  * * * all  fees,  commissions  and  other 
compensations  heretofore  charged,  received 
or  allowed  by  or  to  any  such  collector  as 
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ccapcus  tion  for  services  nht th«r  under 
or  by  virtue  of  et:te  la*  or  not  1 re 
nereby  abolished;  :-.nd  uu,.  col  looter  and 
mJL  i til  ■ de putlog  • nu  e 1 pi'Jy eoT lie  htr_e- 
o/b i oefe  n ' unu  o r penri.ty  of  forfeiture 
of  oT tToe  to  cut-net.  c5~r^e  or  receive 
rTrecti'y  or  1 uaTr<ctT~y  any  feet1  or 
co'-unls  slone  1 : me  n T.ure  of  ouapens* tton 
or  other  compensation  oth  r than  tnose 
allowed  and  Mithorixed  by  till*  seotlou.  • 

doctiou  y&ow  allots  tne  collector  on  deiln.u-ni  tuxes: 

••  * *t»«o  per  cent  on  nil  «uas  oui  >.  -oted. 

• e • 4 


Attorney  fe*e  may  only  be  ch&rrred  and  collected  by  reason  of 
suits  Institute  prior  to  the  ef -Votive  dPte  of  senate  bill 
4 nd  are  p.ovi  od  for  In  lection  febb2  R.  S.  Mo.  1929.  This 
section  provides  tnr.t  the  attorney  shall  receive 

"as  f.  ns,  pucii  sum  not  to  exceed  ten 
per  centum  of  the  amount  of  taxes 
sc tunlly  colls  ctcd  and  jynld  into  Jthe 
Tf~  >«  sury.  • 

The  Collector's  foe  one  attorney  fees  are  therefor 
only  permitted  to  ue  computed  on  the  amount  of  money  ctu&lly 
col. acted.  So  JustifiCf  ttt  n or  utori ration  Is  to  be  found 
for  ny  furth  r &ddltl<  n&l  c-n  j^es.  In  fact,  Subdivision  14 
of  Section  heretofore  rr .■  ferret  to  declares  u forfeiture 

of  of  "let-  on  tne  pert  uf  any  col I ec to:  *ho  shMl_  receive  any 
fe  8 as  oonpens  tion  In  exce  IMb  amount.  Thee  provi- 

sion vere  parsed  on  at  an  e^rly  d te  oy  the  Courts  of  this 
>t  te.  In  the  O se  of  3t»V  ex  rel.  Fenner  vs.  Smith,  13  Mo. 
ipoeals  4^1,  the  Court,  ef err tu.  to  t e 'ttorney  fees  aalow- 
able  unuer  a section  ornctlcally  identical  *ltn  section  9952 
. i.  do.  1929,  ^t  ted,  l.  c.  4 ;3: 

•It  is  thus  perceived  that  the  attorneys 
of  the  collector  are  not  entitled  to  any 
fee?  In  proceedings  under  this  statute 
except  such  as  may  accrue  as  comitl salons 
upon  'taxes  actually  collected  and  paid 
into  the  treasury.'  it  is  also  perceived 
that  the  la*  in  direct  terns  prohibits 
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then.  from  receiving  a.y  fee  or  compen- 
sation for  servlets  except  such  as  may 
accrue  by  way  of  commissions  upon  taxes 
actually  collected  ana  paid  into  the 
public  revenue.  It  la  also  perceived 
that  the  corrector  Is  not  entitled  to 
any  fees  in  proceedings  unaer  this  statute, 
except  a ptx  centum  on  'sums  collected.'' 

similar  holdings  may  be  found  respecting  the  collectors 
commissions.  There  is  another  section  equally  appllcaole  to 
tnie  situation.  Section  3b46  S.  2.  Mo.  l£39  provides: 

■Svery  officer  she  snail,  by  color  of  his 
office,  unlawfully  and  willfully  exact 
or  ueaaua  or  receive  any  fee  or  rewe.xd 
to  execute  or  do  Lis  duty,  or  for  any 
official  act  done  or  to  be  done,  that  is 
not  due,  or  more  than  is  due,  or  before 
it  is  cue,  shall  upon  conviction  be  ad- 
judged guilty  of  a misdemeanor. " 

The  law  specifically  states  tht  the  fees  are  to  be 
computed  on  the  amount  which  is  actually  collected  and  not  upon 
some  fictitious  amount  which  might  at  some  time  or  other  have 
been  entered  on  the  tax  book.  It  is  uni  wful  for  the  Collector 
to  receive  any  fee  for  any  official  act  done  for  more  tha  i is  due, 
and  no  provision  of  1 w can  be  found  autnortzing  the  col  Lectins- 
or  receiving  of  the  fees  anu  charges  attempted  to  be  collected 
under  the  guise  of  an  "agreement. " 

\'o r can  it  bemaiatt ined  that  the  agreement  of  the  tax- 
payer can  in  any  way  effect  the  law  as  provided  by  the  foregoing 
sections.  It  has  long  been  established  in  this  State  that  the 
County  Court  does  not  alio*  the  fees  of  the  County  Collector  but 
that  the  law  itself  allows  such  fees  and  is  the  rule  by  which 
all  compensation  suet  be  measured.  In  the  case  of  Hethcock  vs. 
Crawford  County,  8GC  no.  170,  17b,  it  is  stated: 

"The  County  Court  aces  not  allow  his 
(collector's;  commission;  it  has  no  lot 
or  pit  in  that;  the  l*w  arlows  them  on 
settlements  and  statements  m ae  by  hi.» — 
the  Court  being  merely  the  representative 
or  fiscal  agent  of  the  County,  charged  with 
the  auty  to  see  to  it  that  the  public  is 
protected. " 
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So , la  tee  instant  case,  the  law  allows  the  fees  to  the  Collector 
ana  to  tne  delinquent  tax  attorney  aud  the  contract  of  the  p-rtlf* 
can  have  no  oearlng  upon  the  feee  ehioh  the  lee  allows,  section 
3S46  R.  5.  Mb.  supra,  has  reoently  been  before  the  Appellate 

Courts  of  tnl 8 btate  in  the  case  of  Bennett  vs.  berk.  Chief 
f Police,  51  3.  R.  (3d)  -.41.  In  tni-  case  the  Court  had  for 
consideration  tne  issue  as  to  whether  or  not  deputy  sheriff 
might  receive  a portion  or  all  of  a reward  offered  for  the 
arrest  of  criminals.  The  Court  held  tht  to  permit  public 
officials  to  participate  in  such  rewards  would  be  contrary  to 
public  policy  in  tnle  state.  In  reaching  tils  conclusion  the 
Court  quoted  witn  approval  fr the  case  of  Hatch  vs.  Mann, 

15  Wand.  (B.Y.)  49— 5C,  (61  6.  *.  (3d)  246.): 

• ' Th  t a pu  lie  officer,  whoee  fees  are 
prescribed  by  law,  may  maintain  an  action 
to  recover  an  additional  sum  promised  him 
oy  a party  for  doing  his  official  duty,  is 
a monstrous  proposition,  fraught  with  every 
xlnu  of  alsonief.  Tne  preteuce  that  it  is 
for  extra  services  would  cover  any  con- 
ceivable corruption  or  extortion.  fhet  are 
extra  services  in  tne  performance  of  a de- 
fined official  duty 7 Tne  dupreme  Court 
stress  to  define  them  as  oelng  1 extraordinary 
efforts,  oeyond  want  on  officer  is  strictly 
bounu  to  dhie. 1 out  ' Ail  agit  exemplum, 
iitwui  L-uou  llte  resolvit.1  — *hat  are  the 

• extraordinary  efforts'  which  nu  officer 
can  mate  to  discharge  ole  official  duty, 
vnich  ne  is  not  strictly  bounu  to  maxe? 
fcneu  ne  takes  upon  nimsexf  the  office,  he 
solemnly  swears  to  dlsonar.e  the  duties  of 
it  'sccoialng  to  the  best  of  his  ability.' 

Uks  he  then  an  exti aordinary  biiity  beyond 
i.is  beet  ability,  for  the  exertion  of  wnich 
he  may  legally  demand  extre  pay?  If  it  be 
so  In  regard  to  a constable,  it  is  equally 

so  In  regard  to  evtry  oth<  r o fleer,  judicial 
or  mialsterl al.  Tney  all  take  the  seme  oath, 
and  all  are  embraced  together  in  the  same 
prohibition.  The  language  of  3 R.  9.  650, 

Sec.  5,  is  'Ho  Judge,  Justice,  sheriff,  or 
other  officer  whatsoever,  or  other  person  to 
ebon  any  fees  or  compensation  snail  be  allowed 
by  law  for  =*ny  eervlce,  shall  take  or  receive 

any  other  or  greater  fee,  or  re«  rd  for  such 
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e rvlce,  but  aucn  as  Is  or  shall  be 
allowea  by  the  lavs  of  this  state.' 

'If  a coustable,  for  making  ' extraordinary 
efforts'  to  perform  an  ordinary  official 
act,  may  not  only  receive,  but  may  also 
collect  by  las  a compensation  beyond  what 
the  statute  allows  for  the  act,  any  other 
officer  ma y oo  the  s me;  and  sheriffs, 
legislators  a no  ^uu&ee  might  ana  soon  would 
put  their  ' extraordinary  efforts'  in  the 
market,  to  be  had  by  the  highest  bidotx. 

This  is  a sickening  ana  revolting  view  of 
the  subject,  1 admit,  but  it  is  one  forced 
on  ay  ulna  by  the  case.  It  cerlts  tack 
ay  thoughts  to  scenes  which  1 trust  axe  never 
to  be  witnessed  in  this  country,  when 
chancellors  and  judges  ...ade  a cuslnes6 
transaction  of  receiving  gratuities  from 
parties  for  expediting,  i.  e..  Baking 
' extraordi nary  efforts'  to  dispose  of  their 
suits.  These  gratuities  were  not  deemed 
bribes  fox  perverting  justice,  but  merely 
compensations  for  ' extraordinary  efforts' 
to  administer  it  'beyond  what  on  officer 
was  strictly  bound  to  make. ' The  great 
bora  bacon  by  the  wordings  of  whose  mighty 
mind 

' Uarkuess  fled, 

'Light  shone,  and  order  from  disoraer 
upruug ' — 

secured  his  eternal  epitaph,  of  'wietst, 
brightest,  meanest  of  mankind;'  not  by  con- 
taminating his  fingers  with  bribes  to  do  in- 
justice, for  It  is  recorded  of  his  judicial 
decisions  th  t never  one  of  tnea  was  reversed 
ox  even  the  fairness  of  it  questioned — but 
by  receiving  gratuities  for  making  'extra- 
ordinary effort  o'  to  dlsch  rge  his  official 
duty.  It  was  oecause  he  had  an  itching  palm 
and  sold  his  o lices  for  gold,  that  he  was 
impeached,  finea,  imprisoned,  degraded  and 
aistracfca,  ana  that  genius  which  like  a 
meridian  sun  should  have  Illumined  a world, 
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for  this  reasonable  practice  of 
takln*  extra  pay  for  ' extraordinary 
efforts',  eaa  scorn  of  lte  beams,  and 
•111  forever  'in  dim  eclipse,  dis- 
astrous twilight  shea.' 

'1  nave  scarcely  patients  to  look  for 
autnorltles  to  support  a principle 
wnlch  of  itself  is  paramount  to  all 
autnorl ty . ' ■ 


There  can  be  no  valid  distinction  drawn  oetwsen  these  t*o 
classes  of  public  servants.  The  las  u&  the  sucject  in  this 
state  is  clear  and  conclusive.  The  "agreement"  Is  void  as  against 
tne  policy  of  the  law  of  the  '.;tate  of  Missouri. 


It  Is  therefore  the  opinion  of  this  o M ice  th&t  the 
"agreement  of  taxpayer  on  compromise  of  taxes",  is  void  as 
contrary  to  public  policy  of  this  state,  and  that  the  officials 
receiving  or  retaining  fees  la  excess  of  the  respective  per- 
centages of  the  taxes  actually  paid,  by  virtue  of  the  agree- 
ment or  otherwise,  are  subject  to  the  penalties  prescribed  by 
•ctlon  394 fa  ft.  . no.  1929  and  lection  9935,  page  4d4,  haws 
of  Missouri  1933. 


AH*  ><OVED! 


pee 


Attorney  General 


JTot  MCXli  r 'IoA, 
Attorney  oeneral. 
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PRO  BATH  JUDGE:  Probate  Judge  is  entitled  to  deduo t amount 

of  salary  tie  has  paid  a probate  clerk  who 
holds  over  after  the  expiration  of  the  terra 
for  whioh  he  waa  appointee. _ 


April  8,  1>35, 


Honorable  Forrest  smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir: 


This  sill  acknowledge  receipt  of  your  let- 
ter f recent  date  requesting  an  oninion  from  this  of- 
fice which  reads  as  follows: 

"In  1939  Mr.  Uhrig  was  appointed 
Probate  Judge  of  Carroll  County. 

Under  Section  3049,  R.  3.  Mo. 

1929  he  qualified  and  appointed 
a clerk  whioh  said  clerk  qualified 
and  gave  bond  as  provided  for  in 
Section  2049,  for  the  terra  ending 
December  31,  1930. 

"In  November  1930  Mr.  Uhrig  was 
elected  Probate  Judge  and  entered 
upon  his  term  for  which  he  was  e- 
lected,  on  January  1,  1931.  The 
same  clerk  has  remained  in  this 
office  during  the  term  for  whioh 
Mr.  Uhrig  was  elected  from  1931 
to  Decern  er  31,  1935,  but  the  clerk 
has  never  given  a bona  and  there 
is  no  entry  of  record  in  Carroll 
County  showing  that  the  Probate 
Judge  has  appointed  this  individual 
to  act  as  olerk  in  his  office. 

"In  the  auditing  of  the  Probate 
Judge '8  office,  should  the  Probate 
Judge  be  oh&rged  with  the  amount 
of  salary  he  has  paid  the  clerk 
during  the  years  1931  to  1934  in- 
clusive, as  there  is  no  official 
record  showing  either  the  appoint- 
ment or  the  qualification  of  this 


Hon.  Forrest  Smith 


3- 


4/8/35 


Individual  to  act  as  such  cleric." 


Section  3049 , R.  S.  Mo.  1939,  provides  that  the 
judge  of  probate  be  required  to  act  ex  officio  as  hie  own 
clerk  and  give  bond  in  like  amount  with  like  conditions  as 
ie  required  of  clerks  filling  said  office  by  aopointment 
provided  that  a probate  judge  may,  by  an  order  of  record 
appoint  a clerk  who  shall  be  paid  by  said  judge  and  hold 
his  office  at  the  pleasure  of  the  judge.  Said  section 
reads  in  part  as  follows: 

"The  judge  of  probate  is  required  to 
act  ex  officio  as  his  own  olerk,  and 
give"Tond  in  like  amount,  with  like 
conditions  and  penalties,  to  be  ap- 
proved by  the  judges  of  the  county 
oourt,  filed  and  recorded,  the  sane  as 
is  required  of  clerks  filling  said  of- 
fice by  appointment:  Provided,  that 
any  judge  of  probate  may,  by  an  entry 
of  record  in  said  court,  appoint  a 
se  arate  olerk,  who  shall  be  paid  by 
said  judge  and  shall  hold  his  office 
at  the  pleasure  of  the  judge.  Said 
olerk  shall  take  the  oath  required 
of  other  clerks  of  oourt  in  this 
state,  and,  before  entering  uoon 
the  duties  of  his  office,  shall  en- 
ter into  a bond  of  the  state  of  Mis- 
souri, with  two  or  more  good  and 
sufficient  sureties,  to  be  approved 
by  the  judge,  in  the  puib  of  one 
thousand  dollars,  conditioned,  that 
he  will  faithfully  discharge  all 
the  duties  of  his  office;  which 
oond  shall  be  filed  and  reoorded  in 
the  office  of  the  oounty  clerk  of 
the  county  where  such  olerk  of  pro- 
bate  is  to  serve,  uoon  which  bond, 
when  breaoh  thereof  is  made,  suit 
«My  be  brought  as  upon  other  penal 

bonds.  3aid  clerk,  wpen  so  appoint- 
ed and  qualified,  may  discharge  all 
the  duties  of  clerk,  and  shall  have 
power  and  authority  to  do  and  per- 
form all  acts  and  duties  in  vacation 
which  the  judge  of  said  court  is  or 
may  be  authorized  to  perform  in  va- 
cation, subject  to  the  confirmation 
or  rejection  of  said  oourt  at  the 
next  regular  term  held  thereafter. 
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It  Is  plain  from  the  aoove  section  that  the  probate 
judge  nay  act  ex  officio  as  his  own  clerk  or  he  may  a point  a separate 
clerk.  If  he  elect3  to  &ot  as  his  own  clerk,  he  is  required  to  give 
a bond  in  like  amount  with  like  conditions  and  penalties,  the  sa.ie  as 
is  required  of  clerks  filling  same  offiee  >y  appoint  ent.  In  view 
of  the  fact  that  the  clerk,  who  was  appointed  anu  qualified  during 
*4r.  U .ri.j's  first  ter:*.,  held  over  and  performed  the  duties  of  the 
office  of  orobate  clerk  and  since  you  do  not  state  that  the  orobate 
judge  rave  ond  ana  acted  ae  his  own  clerk,  we  assume,  for  th  purpose 
of  thie  opinion, that  the  orobate  judge  did  not  qualify  or  not  as  his 
own  clerk. 


Section  11783,  K.  3.  Mo.  1939,  orovides  what  fees  a 
Probate  Judge  is  allowed  tot  his  services  and  provides  what  fees  he 
is  allowed  to  retain  after  deducting  all  reasonable  and  neoessary 
expenses  for  clerk  hire.  Said  section  reads  in  oart  as  follows: 

"••••provided  further,  that  whenever,  after  de- 
ducting all  reasonable  and  neoessary  expenses 
for  clerk  hire,  the  amount  of  fees  collected  in 
any  one  calendar  year  by  or  for  any  one  probate 
judge  in  any  county  in  this  state,  during  his 
term  of  offioe,  and  irrespective  of  the  date  of 
aocrual  of  ouch  fees,  shall  exceed  a eu.  equal  to 
the  annual  oo.ioansation  in  the  aggregate  from  all 
sources  and  for  all  duties  by  virtue  of  the  of- 
fioe, exoeot  the  *1, 300.00  allowed  for  expenses 
when  holding  circuit  court  in  other  counties, 
provided  by  law  for  a judge  of  the  circuit  court 
havin  jurisdiction  in  euch  oouniy,  then  it  shall 
be  the  duty  of  euch  probate  judge  to  pay  suoh 
excess  less  ten  ner  oent.  thereof,  within  thirty 
days  after  the  expiration  of  such  year,  into  the 
treasury  of  the  county  in  which  such  probate  judge 
holds  offioe,  for  the  benefit  of  the  school  fund 
of  such  county;  ••••." 

There  can  be  no  doubt  that  a proo&te  clerk  is  a pub- 
lic officer  and  the  clerk  of  the  prolate  court  is  not  a mere  em- 
ployee of  the  judge.  In  Yourv:  v.  9 >ardman.  97  te>.  loo.  clt.189, 
the  Oourt  said: 


"•*•*  The  charge  is  that  he  was  clerk  of  the 
judge  and  not  of  the  court;  but  it  is  stated 
that  he  was  aop&inteb  by  the  judge  of  the 
court  in  pursuance  of  section  1179,  Revised 
Statutes.  1879.  That  section  makes  it  the 
duty  of  the  judge  of  the  probate  court  to 
aot  ex  officio  as  his  own  clerk,  'provided 
that  any  Judge  of  nrobate  may,  by  an 
entry  of  record  in  said  court,  appoint 
a separate  clerk,  who  shall  be  paid  by  eaid 
judge  and  shall  hold  his  offioe  at  the 
Pleasure  of  the  judge.'  The  olerk  thus  a-- 
nointed  is  required  to  give  ond  before  en- 
tering uoon  the  duties  of 'his  office,'  con- 
ditioned to  discharge  the  'duties  of  his  of- 
fice.' And  when  so  appointed  and  qualified. 
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'may  diso-Arge  all  the  duties  of  clerk 
and  shall  have  power  to  do  and  perform 
all  act b and  duties  in  vacation  whioh 
the  Judge  of  said  court  is  or  may  be 
authorized  to  perform  in  vacation, ' 
etc.  T:  wughout  the  law  relating  to  the 
administrationof  estates  of  deceased 
oersone  and  the  probate  of  wills,  various 
duties  are  assigned  to  nrobate  clerks. 
When  the  judge  appoints  a clerk,  these 
duties  devolve  upon  the  clerk  thus  ap- 
pointed. There  can  be  no  doubt  but  he 
is  the  clerk  of  the  court  and  an  officer 
of  the  court,  and  not  in  any  sense  the 
clerk  of  the  Judge." 


Section  5,  Article  XIV.  of  the  Constitution  of 
Missouri  provides; 

"In  the  absence  of  any  contrary  provision, 
all  officers  now  or  hereafter  elected  or 
aopointed,  subject  to  the  right  of  resig- 
nation, shall  hold  office  during  their  of- 
ficial terms,  and  until  their  successor e 
ehall  be  duly  elected  or  appointed  end 
qualified." 


You  state  that  the  Probate  Judge  wae  appointed  to 
his  office  in  1939  and  appointed  a clerk  who  qualified 
and  gave  bond  for  the  teria  ending  December  31,  1930. 

Under  the  terms  of  the  statute,  a probate  clerk  does  not 
hold  his  office  for  any  definite  terra  but  only  at  the 
pleasure  of  the  probate  judge.  In  this  oase  it  would  make 
no  difference  as  the  clerk  did  serve  at  the  pleasure  of 
the  judge  until  December  31,  1930,  and  his  term  of  office, 
in  either  event,  would  be  from  the  date  of  appointment 
until  December  31,  193  0.  Under  Section  5 of  Article 
XIV.  of  the  Constitution  of  Missouri,  an  officer  holds 
his  office  during  his  official  term  and  until  his  succes- 
sor fchall  be  appointed  and  qualified.  If  no  olerk  is  ap- 
pointed at  the  expiration  of  the  Clerk's  term,  he  would 
hold  over  by  virtue  of  his  original  appointment  until  a 
successor  is  appointed  and  qualified,  and  the  period 
he  holds  over  is  as  much  a nart  of  the  tern  of  his  office 
as  that  which  precedes  the  date  at  whioh  the  new  appoint- 
ment should  be  made. 
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In  the  oase  of  State  v.  MoOraw,  87  Mo.  loo.  oit.  160- 
161,  the  Court  said: 

"Where  an  off leer t especially  a public 
officer,  thus  holds  his  office  for  a 
period  and  until  his  successor  is  ap- 
pointed and  qualified,  a failure  to  a >- 
ooint  a successor  at  the  end  of  the  de- 
fined period,  does  not  work  a vacancy. 
nate  ex  rel.  v.  Lush.  18  Ko.  333.  The 
incu.ibent  holds  until  the  successor  ie 
elected  or  appointed  and  qualified,  and 
it  ie  then,  and  not  until  then,  that  his 
term  ex  ires,  atate  ex  rel.  ’ oblnson  r. 

T ho  .no  son.  38  Mo.  192;  Jtaie  ex  rel.  v.~ 

£§£229*.  73  94j  iigfr  -o- 

597. For  his  acts  during  the  tine  he 
thus  holds  over,  without  any  new  appoint- 
ment, he  and  his  eureties  are  liable  on 
his  official  ..ond,  given  at  the  date  of 
the  qualification.  Long  v.  3eay.  72  Uo. 

648;  State  ex  rel.  v.  ICurtzeborn.  78  Uo. 

99,  It  is  True  ihe”law  by  which  the  re- 
lator was  appointed  fixed  the  term  of  of- 
fice at  four  years  and  contemplates  that 
at  the  expiration  of  that  time  a new  ap- 
pointment will  be  made,  but  the  same  law 
also  contemplates  that  the  appointing 
cower  may  not  be  promptly  exercised,  and 
to  r revent  a vacancy  the  incumbent  is 
made  to  hold  over  until  euoh  appointment 
ie  made.  Tills  is  a contingency  contem- 
plated by  the  law,  and  enters  into  every 
such  appointment,  and  the  time  he  holds 
over  the  designated  period  is  as  much  a 
part  of  the  ter  ’ of  his  of  floe  as  that 
which  precedes  the  date  at  which  the  new 
appointment  should  be  made.  ••••• 


In  the  oase  of  3tate  v.  Prown,  274  3.  W.  loo.  oit. 

967,  the  Court  said: 

"The  law  is  well  settled  that,  ihere  a 
public  officer  is  electe  or  appointed 
to  hold  office  for  a denite  period,  and 
until  his  successor  is  aopointe<  or  elected 
and  qualified,  failure  to  appoint  or  elect 
a successor  at  the  end  of  such  period  does 
not  work  a vacancy.  State  ex  rel.  Lusk, 
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18  ldo.  333;  State  ex  rel.  Stevenson  v. 
Smith,  87  Ko«  158.  It  follows  that 
the  lncu  obent  pro"erly  holds  until  his 
uccessor  i*  elected  or  appointed  end 
qualified,  and  it  is  then  only  that  his 
tern  expire**.  Itnte  ex  rel.  Robinson 
v.  Thompson,  3 o.  19 'tate  ex  rel. 
v.  R&nson,  73  Ito.  79." 


In  view  of  the  auove,  it  is  the  opinion  of  this  of- 
fice that  the  office  of  nrobate  cleric  doe?  not  become  vacant 
at  the  expiration  of  the  term  for  wbioh  the  cleric  was  ap- 
pointee, but  that  the  clerk  in  office  holds  over  by  virtue 
of  hie  original  appointment  until  a successor  is  appointed 
or  electee  and  qualifies  and  that  period  for  which  said  clerk 
holds  over  is  as  much  a part  of  his  term  of  office  as  the 
period  preceding  the  time  at  which  the  new  appointment  should 
be  ^iade;  that  the  clerk  while  holding  over  is  a tit  jure  of- 
ficer and  is  entitled  to  compensation  for  ier  forming  the 
services  of  his  office. 


Se  therefore  hold  that  a probate  judge  is  entitled 
to  deduct  from  the  a noun t of  fees  he  is  allowed  to  retain 
as  compensation  for  hie  services  the  salary  he  lias  paid  a 
clerk  of  the  probate  court,  for  the  time  said  clerk  has 
held  over  by  virtue  of  hie  original  appointment. 


Yours  very  truly. 


J.  £.  TAYLOR 

Assistant  Attorney-General. 


APi-ROVED: 


iOY  licKITTRlOK 

Attorney-General 


MISSOURI  ATHLETIC  COI!MISSlON:  Sec.  12999,  R.3.  1929  in  using  words 
"gross  receipts"  means  receipts  from  all  sources  i:  connection  with 
any  boxing,  sparring  or  wrestling  exhibition. 


Athletic  Commission  of  Missouri, 
3132  Vroost  Avenue, 

Kansas  City,  Msoouri. 


Gentlemen: 


\tter.tlon:  Mr.  Garrett  L.  Smalley 


This  department  is  in  receipt  of  your  request  for 
an  opinion  as  to  the  following  state  of  facts: 

"'ffe  are  writing  you  for  a 
written  opinion  in  regard  to 
the  money  we  are  collecting 
from  concessions  being  operated 
in  the  majority  of  wrestling  and 
boxing  shows  throughout  the  State 
of  Missouri. 

Tfe  have  successfully  collected 
this  fee  ever  since  the  Commission 
was  organized  in  1927,  with  one 
exception,  and  that  is  in  one  of 
the  auditoriums  in  St.  Louis. 

In  Section  2 of  the  laws  governing 
boxing  and  wrestling,  it  states 
that, 

*The  Commission  is  to 
collect  five  per  cent  of 
the  gross  receipts  of 
every  boxing,  sparring  or 
wrestling  exhibition  held, 
such  funds  to  be  accounted 
' for  by  the  said  Athletic 

Commission  of  the  State  of 
Missouri . * 

’.7hat  we  want  to  know  is,  whether  the 
word  'gross*  is  to  be  construed  to 
cover  all  moneys  taken  in  from  every- 
thing connected  with  the  show  or 
simply  from  the  date.  * * * " 
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Section  12999,  R.3.  Mo.  1929  provides  in  part  as 
follows: 


"*  * * Third,  to  collect 
fees  for  such  license  of  ten 
dollars  (olO.OO)  for  every 
license  issued,  and  to  collect 
five  per  cent,  of  the  gross 
receipts  of  every  boxing,  sparring 
or  wrestling  exhibition  held,  such 
funds  to  be  accounted  for  by  the 
said  athletic  commission  of  the 
State  of  Missouri,  and  deposited 
monthly  in  the  state  treasury, 
and  by  the  state  treasurer  set 
apart  into  a fund  to  be  Known  as 
the  athletic  commission  fund." 

Statutes  and  ordinances  imposing  licenses  and  business 
taxes  are  generally  to  be  construed  liberally  in  favor  of  the 
citizens  and  strictly  against  the  government.  "The  rule,  however, 
does  not  compel  an  adherence  to  the  mere  letter  of  the  law  or 
to  strict  grammatical  construction  so  as  to  defeat  the  plain 
legislative  intent."  Porter  v.  State,  58  Ala.  66. 

Volume  37  Corpus  Juris,  page  249  states  the  general 

rule, 


"Liability  for  a license  fee 
or  tax,  and  the  nature  and  ex- 
tent of  such  liability,  depend 
upon  the  terms  of  the  statute 
or  ordinance  by  which  the  fee 
or  tax  is  Imposed." 

By  the  plain  terras  of  the  statute,  the  Commission  is  to 
collect  5£  of  the  gross  receipts  of  every  boxing,  sparring  or 
wrestling  exhibition.  Nothing  is  said  in  the  statute  limiting 
the  source  from  which  s ‘id  gross  receipts  should  be  estimated. 
The  receipts  obtained  from  concessions,  etc.  are  collected  by 
reason  of  their  being  connected  with  the  boxing,  sparring  or 
wrestling  exhibition  in  conjunction  with  which  they  are  estab- 
lished. 


CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
deportment  that  it  was  the  intention  of  the  Legislature  that  the 
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words  "gross  receipts",  as  used  in  Section  12999,  R.S,  Mo. 
1929  should  be  taken  to  include  the  receipts  from  all 
sources  obtained  in  connection  or  in  conjunction  with  any 
boxing,  sparring  or  wrestling  exhibition. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr,, 
\ssistant  Attorney  General 


APPROVED : 


ROY  rc.  TxA  ; TC.', 
Attorne}'  General 


Laclede  Electric  Light  Bonds 


T ’ilCXPAL  LIGHT  BONDS: 


ipril  20,  1936. 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


ear  Kr.  smith: 


This  is  to  acknowledge  receipt  of  your  letter 
of  April  12,  1935,  a copy  of  which  is  attached  to  this 
opinion. 


.Ve  note  in  your  letter  that  Judge  Sevier  on 
October  15,  1934,  in  the  case  of  E.  B,  Alien  v.  Forrest 
smith.  State  Auditor,  in  the  Circuit  Court  of  Cole  County, 
Missouri,  granted  a temporary  writ  of  injunction  restrain- 
ing the  State  Auditor  from  registering  the  electric  light 
bonds  of  the  City  of  Laclede  voted  at  an  election  held 
on  May  3,  1932.  On  February  5,  1935,  while  said  temporary 
writ  of  injunction  was  in  full  force  and  effect,  a peti- 
tion for  a writ  of  prohibition  was  filed  in  the  Supreme 
Court  of  the  State  of  Missouri,  entitled  State  of  Missouri 
at  the  relation  and  to  the  use  of  Forrest  smith,  State 
Auditor,  v.  Nike  Sevier,  Judge  of  the  Circuit  Court  of 
Cole  bounty,  Missouri,  and  E.  b . alien,  to  prohibit  Judge 
evier  from  proceeding  further  with  the  case  of  . B, 

Allen  v.  Forrest  Smith,  state  Auditor,  and  a writ  of  pro- 
hibition was  granted  by  the  Supreme  Court  on  February  5, 
1935.  The  alternative  writ  of  prohibition  issued  by  the 
. upreme  Court  commanded  Sevier,  Judge,  to  take  no  further 
action  in  the  first  described  cause  until  the  further 
order  of  the  supreme  Court* 

Le  have  re :d  the  petition  in  the  case  of  E,  B* 
illen  v.  Forrest  Smith,  State  Auditor,  filed  in  the  Circuit 
court  of  Cole  County,  Missouri,  in  which  case  the  plain- 
tiff raised  many  questions  as  to  why  the  bonds  mentioned 
in  said  petition  were  illegally  issued  ami  should  not  be 
registered. 
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Recently,  bonds  in  the  sura  of  12,000,00  issued 
by  the  City  of  Laclede,  based  on  the  election  of  ay  3, 

1932,  and  described  in  your  letter,  were  presented  by 
representatives  of  that  City  for  the  pur  nose  of  registra- 
tion, The  question  about  which  you  inquire  is  whether 
or  not  these  new  bonds  should  now  be  registered  by  you 
in  view  of  the  restraining  order  heretofore  issued  by 
Judge  Sevier  on  October  15,  1934,  and  7/hat  effect,  if  any, 
the  writ  of  prohibition  issued  by  the  Cupreine  Court  has 
upon  said  temporary  writ  of  injunction  issued  aforesaid. 

The  prohibition  case  is  set  for  hearing  before 
the  Supreme  Court,  Division  No,  2,  at  the  May  Terra,  to-wit, 
.v&y  17,  1935;  the  pleadings  having  been  made  up  on  the 
petition  of  relator  and  demurrer  of  the  respondent,  The 
alternative  writ  which  has  been  served  in  the  case 
operates  as  a prohibition  until  the  further  order  of  this 
court  and  preserves  the  existing  status  of  the  proceedings, 
ihe  writ  of  prohibition  in  this  case  does  not  set  aside 
previous  orders  ma .e  by  the  lower  court  but  only  prohibits 
the  lower  court  from  proceeding  further  in  the  case. 

It  is  our  opinion  that  the  bonds  recently  present- 
ed to  you  for  registration  cannot  be  registered  by  you  so 
long  as  the  temporary  writ  of  Injunction  issued  by  Judge 
Sevier  is  in  force  and  effect,  and  it  is  our  further  opin- 
ion that  the  alternative  writ  of  prohioition  issued  by  the 
Supreme  Court  does  not  have  the  effect  of  dissolving  the 
temporary  writ, 

e deem  it  unnecessary  to  pass  on  the  question 
of  the  liability  of  the  State  Auditor  on  his  official  bond 
for  the  reason  that  the  question  now  involved  is  — 'hat 
should  he  do  under  the  present  status  of  the  legal  proceed- 
ings t 


We,  therefore,  are  of  the  opinion  that  the  bonds 
In  question  should  not  now  be  registered  by  you.  * 


Very  truly  yours. 


APPROVED: 

: oV  .VC klT-TCiCK 

A t torney -General 


COVELL  R.  HEWITT 

Assistant  Attorney -General 
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INCOME  TAX:  Coir..  . cion  of  counsel  for  Trustee  in  bankruptcy 
not  exempt. 
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May  2,  1935. 


Hon.  Forrest  Smith, 
State  Auditor, 
Jefferson  City,  Mo. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter 
of  April  30  requesting  an  opinion  as  to  the  following 
state  of  facts: 

"I  herewith  submit  a copy  of 
a petition  whioh  was  filed  in 
this  office  by  fl.C.  Scarritt, 
et  al.,  wherein  they  reauest 
that  certain  attorney  fees  out- 
lined in  the  attached  petition 
be  deducted  tram  their  gross 
income  us  reported  on  their 
State  Income  Tax  Returns  for 
the  calendar  year  1934,  said 
amounts  hawing  been  included 
in  their  respective  State  Income 
Tax  Returns  for  said  year.  The 
basis  for  this  request  is  clearly 
set  out  in  the  attached  petition.* 

W.C.  Soarritt,  Elliott  H.  Jones,  Edward  S.  North 
and  A.D.  Scarritt,  hereinafter  called  the  petitioners,  in  1933 
were  appointed  by  the  Federal  Bankruptcy  Court,  sitting  at 
Kansas  City,  as  counsel  for  Herbert  V.  Jones,  Trustee  in  Bank- 
ruptcy of  the  Fox  Rocky  Mountain  Theatre  Co.  and  the  Fox  Midland 
Theatre  Company.  During  the  year  1934  $17,500  was  paid  to  the 
aforesaid  petitioners  as  compensation  for  their  services  performed 
on  behalf  of  said  trustee.  It  is  now  sought  by  this  petition 
that  the  aforesaid  sum  of  $17,500  be  deducted  from  the  retwrns 
of  said  petitioners  as  and  for  their  income  tax  for  the  calendar 
year  1934. 
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Section  10117,  R.S*  Mo.  1929  provides  In  part  as 
follows : 


"Income  shall  Include  gains, 
profits,  and  earnings  derived 
from  salaries,  wages  or  com- 
pensation for  personal  services 
of  whatever  kind  and  in  whatever 
form  paid;  and  from  professions, 
vocations,  businesses,  trade, 
commerce,  or  sales  or  dealings 
in  property,  whether  real  or 
personal,  growing  out  of  the  owner- 
ship or  the  use  of  any  interest 
in  real  or  personal  property;  **♦" 

As  authority  for  the  proposition  that  Federal  Income  is 
not  subject  to  the  income  tax  of  the  State  of  Missouri,  the 
petitioners  cite  the  case  of  State  ex  rel.  Thompson  v.  Truman, 

319  lio.  423,  wherein  it  was  held  by  the  Supreme  Court  of  Missouri 
that  the  compensation  allowed  a receiver  appointed  by  a Federal 
Court  was  not  subject  to  income  taxation  by  the  State  joT 
Missouri  for  the  reason  that  a receiver  is  an  instrumentality 
of  the  Federal  Court  whether  he  be  considered  an  officer  of  the 
Federal  Government  or  not.  in  the  oourse  of  its  opinion,  the 
Court  said  (l.c.  431): 

"It  is  plain  under  these  rulings 
and  definitions  by  Federal  courts 
that  whether  an  ofrioer  appointed 
by  such  court  is  technically  an 
officer  of  the  Federal  Government 
or  not,  he  discharges  a duty 
necessary  In  the  exercise  by  the 
government  of  its  sovereign  func- 
tions. The  court,  as  a department 
of  government,  appoints  a receiver 
as  a necessary  agency  in  the  admin- 
istration of  the  court  functions. 

The  emoluments  of  his  office  are 
fixed  by  the  court  as  the  proper 
compensation  for  the  service  which 
• he  renders.  For  the  State  to  tax 

it  would  be  to  reduce  that  compen- 
sation, and  to  that  extent  would 
be  an  interference  with  the  opera- 
tion of  the  Federal  court." 

To  our  mind,  however,  there  is  a distinction  between 
a receiver  or  trustee  and  counsel  appointed  to  aid  suoh  receiver 
or  trustee.  An  attorney  employed  as  counsel  for  a trustee  or 
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receiver  is  employed  by  reason  of  his  professional  ability  and 
for  the  reason  that  said  trustee  or  receiver,  in  the  course  of 
his  duties,  may  have  need  of  professional  advice  in  order  that 
questions  of  law  may  be  properly  investigated  and  the  authorities 
fully  presented;  however,  said  attorney  acts,  not  as  an  arm  of 
the  Court  (as  does  the  receiver  or  trustee),  but  merely  as  an 
aid  to  said  receiver  or  trustee,  much  in  the  same  manner  as  might 
an  expert  accountant.  While  a trustee  or  receiver  is  absolutely 
Indispensable  to  the  court  in  the  administration  of  the  receiver- 
ship or  bankruptcy  proceedings,  it  is  not  always  necessary  that 
counsel  be  appointed,  and  it  is  only  where  the  necessity  clearly 
rises  that  the  court  should  provide  for  the  employment  of  counsel 
by  receiver  or  trustee.  The  fees  for  counsel  employed  by 
receiver  or  trustee  are  regarded  as  a part  of  the  reoelvershlp 
expenses  and  are  allowed,  not  to  the  attorney,  but  to  the  reoeiver 
as  a proper  expenditure  made  by  him.  Joost  v.  Bennet,  56  P. 
l.c.  44. 

Similarly,  in  the  case  of  Stuart  v.  Boulvare,  133  D.S. 
l.c.  81,  the  Court  said: 

"On  the  other  hand  it  is  argued, 
and  in  this  we  concur,  that  if 
it  were  proper  for  the  receiver 
to  employ  counsel,  the  allowance 
of  reasonable  counsel  fees  is  to 
the  receiver  and  not  directly  to 
the  counsel,  and  that  such  fees 
would  constitute  only  one  of  the 
items  in  the  receiver's  account; 
that  the  counsel  had  no  cause  of 
action,  but  the  allowance  was  in 
legal  affect  to  the  receiver  to 
enable  him  to  make  compensation 
for  professional  services.** 

It  may  be  seen  from  these  citations  that  the  allowance 
is  not  made  to  attorneys  for  their  services  as  an  arm  of  the 
government  or  of  the  court,  but  is  made  for  the  purpose  of  allow- 
ing the  receiver  or  trustee  to  make  compensation  for  professional 
services  rendered  in  the  sane  manner  as  would  professional  ser- 
vices have  been  rendered  to  any  other  client. 

High,  in  his  work  on  "Receivers’*,  4th  £d.,  at  page  954, 

says: 

"Receivers  are  entitled  in  the 
settlement  of  their  accounts,  to 
payments  made  on  account  of  legal 
services  and  counsel  fees.  And 
such  fees,  when  paid  by  the  receiver 
in  good  faith  In  collecting  moneys 
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to  which  he  is  entitled,  the 
disbursements  being  necessary 
and  beneficial  to  the  parties 
ultimately  entitled  to  the  fund, 
should  be  paid  from  such  fund 
in  the  settlement  of  the  receiv- 
er’s accounts.  The  allowance  of 
counsel  fees  is  regarded  as  being 
made  to  the  receiver  &3  an  item 
in  his  account,  and  not  directly 
to  counsel,  the  allowance  being 
made  in  his  accouhts  in  order 
that  he  may  make  compensation  for 
< such  services. " 

While  the  distinction  we  have  heretofore  set  out  between 
the  nature  of  employment  and  compensation  incident  thereto  between 
a receiver  or  trustee  and  counsel  for  said  receiver  or  trustee 
would  seem  to  settle  the  question  now  here  before  us,  nevertheless, 
consideration  must  be  had  to  the  proposition  that  an  agency  may 
be  of  such  character  or  so  intimately  connected  with  the  exercise 
of  a power,  or  the  performance  of  a duty,  by  one  government  that 
any  taxation  by  the  other  would  be  such  a direct  interference 
with  the  functions  of  government  itself  as  to  be  plainly  beyond 
the  taxing  power.  Necessarily,  the  same  prohibitions  apply  to  an 
attempt  by  the  Federal  government  to  tax  an  agency  of  the  state 
government  as  pply  to  efforts  by  the  State  government  to  tax 
instrumentalities  of  our  Federal  government. 

Perhaps  the  leading  case  on  this  question  is  the  case  of 
i.etcalf  k Sddy  v.  Kite  hell,  269  U.S.  514,  The  question  considered 
in  that  oase  was  the  liability  to  income  tax  of  amounts  received 
by  consulting  engineers  as  compensation  for  their  services  under 
contract  with  various  states,  municipalities,  water  or  sewage 
districts  created  by  state  statute.  The  court  held  that  since  the 

engineers  held  no  official  positions  - were  free  to  accept  other 

employment,  and  did  not  show  that  their  duties  were  defined  or 
prescribed  by  statute,  they  were  not  officers  or  omployeos  of  the 
state  within  the  meaning  of  the  statutory  exemption,  and  that  there 
was  no  constitutional  prohibition  against  taxlrg  them.  In  the 
course  of  the  opinion  the  court  said  (l.c«  522,  524-525) : 

"Just  what  instrumentalities  of 
either  a state  or  the  federal 
government  are  exempt  from  taxation 
by  the  other  cannot  be  stated  in 
terms  of  universal  application. 

But  this  court  has  repeatedly  held 

that  those  agencies  through  which 
either  government  imried lately  and 
directly  exercises  its  sovereign 
powers,  are  immune  from  the  taxing 
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power  of  the  other. 

♦ * * * 

It  is  on  this  principle  that, 
as  we  have  seen,  any  taxation 
by  one  government  of  the  salary 
of  rn  officer  of  the  other,  or 
the  public  securities  of  the 
other,  or  an  agency  created  and 
controlled  by  the  other,  exclu- 
sively to  enable  it  to  perform 
a governmental  function,  (Gilles- 
pie v.  Oklahoma,  supra,)  is 
prohibited.  But  here  the  tax  is 
imposed  on  the  income  of  one  who 
is  neither  an  officer  nor  an 
employee  of  government  and  whose 
only  relation  to  it  is  that  of 
contract,  under  which  there  is  an 
obligation  to  furnish  service, 
for  practical  purposes  not  unlike 
a contract  to  sell  and  deliver 
a commodity.  The  tax  is  imposed 
without  discrimination  upon  income 
whether  derived  from  services 
rendered  to  the  state  or  services 
rendered  to  private  individuals. 

In  such  a situation  it  cannot  be 
said  that  the  tax  is  imposed  upon 
an  agency  of  government  in  any 
technical  sense,  and  the  tax  itself 
cannot  be  deemed  to  be  an  inter- 
ference with  government,  or  an 
impairment  of  the  efficiency  of  its 
agencies  in  any  substantial  way." 

In  the  case  of  Blair  v.  Fyers,  35  F.  (2d)  326  it  was 
held  that  a lawyer  practicing  his  profession  while  employed  as 
a counsel  for  municipal  water  works  trustees  was  not  a city 
officer  or  employee  within  the  statute  exempting  compensation 
from  Federal  Income  taxes.  The  Court  said:  (l.c.  328) 

"Nowhere  in  the  record  is  it 
revealed  to  what  extent,  if  at  all, 
his  services  were  subject  to  the 
control  of  the  board  of  trustees. 

Furthermore,  we  are  of  opinion 
that  an  attorney  who  is  engaged 
in  this  manner,  who  has  not  con- 
tracted to  give  to  such  a client 
his  entire  and  exclusive  services, 
does  not  thereby  become  an  officer 
or  employee  in  the  sense  of  this 
statute.  It  is  our  judgment  that 
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Mr.  Byers  did  not  become  such 
an  employee  of  this  political  r 

subdivision  of  the  state  of 
Iowa,  and  that  the  compensation 
which  he  received  for  services 
was  therefore  not  exempt  from 
income  taxes." 

And  in  the  case  of  Slam  v.  Commissioner  of  Internal  Rev- 
enue, 45  F.  (2d)  337,  the  Circuit  Court  of  Appeals  held  that 
attorneys  for  state  court  receivers  are  not  ’officers  or  employees 
of  state  or  political  subdivision*  within  income  tax  exemption 
of  the  Federal  Revenue  Act.  The  Court  said  (l.c.  338): 

"Attorneys  fees.  That  attorneys 
representing  state  court  receiv- 
ers are  not  officers  of  a ’state 
or  political  subdivision  thereof’ 
is  definitely  settled  by  the 
decision  of  Metcalf  & 2ddy  v. 

Mitchell,  269  U.S.  514,  520,  46 
S.  Ct.  172,  70  L.  Fd.  384." 


CONCLUSION 


While  it  may  be  difficult  with  respect  to  the  problem 
of  taxation  by  the  state,  to  draw  the  line  between  agencies  re- 
ceiving compensation  incidental  to  employment  directly  or 
indirectly  from  the  Federal  government,  nevertheless,  that 
difficulty  is  hardly  an  argument  against  making  the  distinction. 
As  Mr.  Justice  Holmes  has  said:  "Neither  are  we  troubled  by 
the  question  where  to  draw  the  line.  That  is  the  question  in 
pretty  much  everything  worth  arguing  In  the  law."  Irvin  v. 

Gavit,  268  U.S.  161. 

Nevertheless,  it  seems  clear  in  the  instant  case  that 
the  exemption  here  sought  for  by  petitioners  as  to  the  compen- 
sation received  by  them  as  counsel  for  a trustee  in  bankruptcy 
should  not  be  allowed,  and  this  for  the  following  reasons:  (1) 

The  allowance  of  counsel  fees  is  to  be  regarded  as  being  made  to 
the  receiver  as  an  item  in  his  account  and  not  directly  to  coun- 
sel, the  allowance  being  made  in  his  accounts  in  order  that  he 
may  make  compensation  for  such  services;  (2)  the  effect  of  the 
income  tax  in  the  instant  case  does  not  Impair  in  any  substantial 
manner  the  ability  of  petitioners  to  discharge  their  obligations 
to  the  trustee  in  bankruptcy  or  to  the  Federal  government;  (3) 
the  tax  is  not  imposed  upon  an  agency  of  government  in  any 
technical  sense  and  the  tax  itself  cannot  be  deemed  to  be  an 
interference  with  government  or  the  impairment  of  the 
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efficiency  of  its  agencies  in  any  substantial  way.  Metcalf 
& Eddy  v.  Mitchell,  supra. 


Respectfully  submitted. 


JOHN  V. 
ssi stant 


. Jr., 

Attorney  General. 


APPROVED; 


ROY  Lc  .iri'  ilGK, 
Attorney  General. 


JTCi : AH 


APPHOPRtATIONS: 


Director  of  Medical  Licensure  — Nc  app^opria iion 
having  been  made,  cannot  be  ascertained  at  this 
time  out  of  which  of  the  two  funds  his  salary- 
may  be  paid. 


Hon.  ’’or.  est  Lmith 
state  auditor 
Jefferson  city,  Missouri 


ear  Jr.  smith: 


'e  wish  to  acknowle  e your  letter  of  recent  date 
wherein  you  state  as  follows: 

"The  appropriation  of  the  state  Board 
of  Health  is  divided  into  two  classes: 
the  Board  of  Health  Fund  consisting 
of  certain  fees  earned  by  the  depart- 
ment, and  the  Ltate  epart.-r.ent  of 
Health  'und  which  consists  of  the 
a propriation  from  the  state  revenue* 

I would  like  an  opinion  from  your 
department  on  the  following  question: 

rrom  which  of  these  two  funds 
should  the  salary  of  the 
ivirecLor  of  Medical  Licensure 
be  paid  v " 


In  an  opinion  rendered  by  tills  Department  under  date 
of  November  20,  1934,  addre: sed  to  the  President  of  the  Ltate 
Board  of  Health,  a copy  of  which  we  are  enclosing,  we  ruled 
as  follows: 


rt  y virtue  of  the  foregoing  statutes 
authorizing  the  estaolishment  of  such 
divisions  as  the  Board  may  deem  neces- 
sary from  time  to  time,  the  division 
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of  medical  licensure  has  been 
established  and  wilder  the  provision 
of  bection  9112  heretofore  referred 
to  it  is  specifically  provided  that 
the  at ^te  Board  should  have  general 
supervision  over  the  subject  matter 
of  registration  of  practitioners  of 
medicine  and  surgery. 

It  is  therefore  inescapable  that  the 
State  Board  would  have  authority  to 
employ  a director  of  medical  licensure 
and  to  establish  the  amount  of  compen- 
sation he  is  to  receive  as  well  as 
to  prescribe  the  other  rules  and  con- 
itions  under  which  he  is  to  be  employ- 
ed.* 


e direct  your  attention  to  the  following 
aopearing  in  the  Constitution  of  Missouri: 

article  IV,  Section  20,  provides  as  follows: 

"The  :eneral  Assembly  elected  In  the 
year  one  thousand  eight  hundred  and 
seventy- six  shall  meet  on  the  first 
Wednesday  after  the  fist  day  of 
January,  one  thousand  eight  hundred 
and  seventy-seven;  and  thereafter 
the  general  Assembly  shall  meet  in 
regular  session  once  only  in  every 
two  years;  and  such  meeting  shall  oe 
on  the  first  .ednesday  after  the 
first  day  of  January  next  after  the 
elections  of  the  members  thereof." 

Article  X.  section  19,  provides  as  follows: 

"No  moneys  shall  ever  be  paid  out  of 
the  treasury  of  tn.is  tate.  or  any 
of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropriation 
by  law;  ror  unless  such  payment  be 
made,  or  a warrant  shall  have  issued 
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therefor,  within  two  years  after 
the  pa: sage  of  such  appropriation 
act;  and  every  such  law,  making  a 
new  appropriation,  or  continuing  or 
reviving  an  appropriation,  shall 
distinctly  specify  the  sum  appro- 
priated, and  the  object  to  which  it 
is  to  be  applied;  and  it  shall  not 
be  sufficient  to  refer  to  any  other 
law  to  fix  such  sum  or  object.  A 
regular  statement  and  account  of  the 
receipts  and  expenditures  of  all 
public  money  shall  be  published  from 
time  to  time." 


The  Supreme  Court  in  the  case  of  state  ex  rel. 
Missouri  otate  Board,  etc.  v.  Liolladay,  State  Auditor,  64  ko. 
526,  1.  c.  528,  said: 


"iind  commenting  on  the  same  section, 
kr.  Mudd  said:  'Now,  the  object  of 
the  committee  was  to  restore  to  the 
general  revenue  the  balances  of  the 
appropriations  not  applied  at  the  end 
of  every  two  years,  so  that  each 
session  of  the  General  Assembly  should 
make  appropriations  for  the  term  dur- 
ing which  they  were  elected,  and  not 
leave  those  appropriate  ons  open  to  be 
drawn  upon  at  any  time,  which  have 
been  made  by  preceding  eneral 
Assemblies.  It  was  to  close  up  the 
books  at  least  once  every  two  years, 
and  then  if  any  appropriation  be  made, 
let  it  be  made  by  the  General  issembly 
then  in  session. 


egular  appropriations  for  the  support  of  the  state 
government  are  made  biennially , or  every  two  years.  All  moneys 
remaining  at  the  end  of  the  two  years  go  back  into  the  general 
revenue.  As  appropriations  for  the  sup  ort  of  the  rtate 
government  for  the  years  1933-34  have  expired  by  law. 
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it  will  be  seen  that  such  are  no  longer  of  any  force  and 
effect.  Therefore,  recourse  must  be  had  to  the  appro- 
priation for  1335-36.  it  this  date  the  Jjegirlature  has  not 
appropriated  any  moneys  either  to  the  State  Board  of  Health 
:und  or  to  the  department  of  health  Fund.  Consequently, 
we  cannot  say  out  of  .hich  of  the  tw^  funds  the  irector 
of  medical  Licensure  shall  be  paid,  ^However,  we  invi  e 
you r attention  to  a perfected  bill  now  before  the  58th 
General  assembly,  namely,  house  Bill  No.  a fed,  page  18,  which 
provides  in  part  as  follows t 

"STATh  BUAKD  OF  hKALTH- 

uEmR'rKENT  cr  he  alt  h- 

s ‘,CTi  ON  22.  There  is  hereby 
appropriated  out  of  the  state 
treasury,  chargeable  to  the 
State  revenue  fund,  the  sum 
of  : Wo  hundred  Fifty  Two 
Thousanc  dollars  ( ^252,000 ;^to 
be  expended  for  the  following 
purpoees,  in  the  amounts  here- 
inafter stated: 


a.  Personal  Service:  j 

Health  Commissioner's  Office: 


The  salary  of  the  secretary, 
state  health  co’Tiaiss loner , 
secretary  to  the  state  health 
commissioner , director  of 
llcensva'e , supply  clerk,  uulti- 
jraph  operator  and  Janitor." 


if  the  above  appropriation  ct  is  enacted  and  approved 
as  above  written,  it  would  be  our  opinion  that  the  salary  to 
ce  paid  to  the  t-irector  of  -Medical  Llcens  re  would  be  paid  out 
of  the  above  fund.  , I /0  M3  ^ 

You cs  very  truly. 


AP  VED: 


James  l.  liornBostel 
Assistant  Attorney -General. 


HOY  S6KITTRICK 
attorney  - ieneral 

JLfi/i.W/E9 


COU'ry  COLlxLCi'Ch  Sv-S?aTL  AUDITOR:  The  State  Auditor’s  oower 
to  audit,  adjust  and  settle  with  County  Collectors  carries 
with  it  the  right  to  discreetly  credit  County  Collectors  with 
outlawed  taxes  where  his  refusal  to  so  credit  would  be  arbi- 
trary under  sll  the  facts. 


May  8, 


1935. 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

I^ear  Sir: 


Your  request  for  an  opinion  dated  April  10,  1935  is 
as  follows: 

"Section  9961,  Laws  of  Missouri,  -xtra  Session, 

1933-34  relating  to  delinquent  and  hack  taxes 

reads  as  follows: 

^Snc.  9961.  Limitation  of  action.— 

No  oroceedings  for  the  sale  of  land 
and  lots  for  dellnguent  taxes  under 
the  provisions  of  Chapter  59,  Revised 
Statutes  of  Missouri,  1929,  relating 
to  the  collection  of  delinquent  and 
back  taxes  and  trovldlng  for  fore- 
closure sale  and  redemption  of  land 
and  lots  therefor,  shall  be  valid 
unless  initial  proceedings  therefor 
shall  be  commenced  within  five  (5) 
years  after  delinquency  of  such 
taxes,  and  any  sale  held  pursuant 
to  initial  proceedings  commenced 
within  such  period  of  five  (5)  years 
shall  be  deemed  to  have  been  in  com- 
pliance with  the  provisions  of  said 
act  In  so  far  as  the  time  at  which 
such  sales  are  to  be  had  is  specified 
therein,  provided  that  proceedings 
for  the  sale  of  lands  and  lots  on 
which  taxes  are  delinquent  for  the 
year  1928  may  be  commenced  at  any 
time  prior  to  December  31.  1934.  Pro- 
vided further,  that  in  suits  or  ac- 
tions to  collect  delinquent  drainage 
and/or  levee  assessments  on  real  es- 
tate such  suits  or  actions  shall  be 
commenced  within  five  years  after  de- 
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linquency,  otherwise  no  suit  or 
action  therefor  shall  he  commenced, 
had  or  maintained. ' 

"In  checking  the  annual  settlements  of  the 
various  collectors,  we  find  that  some  of  them 
have  taken  as  a credit  Item,  1928  and' 1029  reel 

festate  tax" as  outlawed. 

"We  would  aooreclate  an  opinion  from  your  of- 
fice advising  us  as  to  whether  or  not  the  col- 
lectors should  he  allowed  credit  for  1928  and 
1929  delinquent  real  estate  on  their  annual 
settlements  as  an  outlawed  tax,  and  if  this 
would  not  he  a credit  that  would  he  allowable, 
how  should  we  proceed  to  issue  a Quietus  to 
one  of  these  collectors  that  had  tak®  credit 
for  the  1928  and  1929  delinquent  real  estate 
as  above  set  out. 

"It  is  our  understanding  that  the  above  land 
was  not  advertised  or  offered  for  sale  in 
the  fall  of  1934." 

The  Session  Acts  of  1933-1934  at  page  154,  quoted 
in  your  request,  provide  for  a statute  of  limitations 
upon  the  time  in  which  the  County  Collector  can  bring 
an  action  enforcing  the  State’s  tax  lien  against  real 
estate.  Said  law,  by  its  very  terms  indicates  that 
1928  and  1929  delinquent  State  tax  liens  which  were  not 
foreclosed  upon  prior  to  December  31,  1934,  ceased  to  be 
a tax  lien  against  the  land. 

The  State  Auditor  in  an  executive  officer  charged 
under  the  Constitution  with  performing  those  duties  which 
the  Legislature  prescribes.  Article  V,  Section  1,  Missouri 
Constitution  orovides* 

"The  executive  department  shall 
consist  of  a Governor,  Lieutenant- 
Governor,  Secretary  of  State,  State 
Auditor,  State  Treasurer,  Attorney- 
General  and  Superintendent  of  Pub- 
Schools,  all  of  whom,  except  the 
Lieutenant-Governor,  shall  reside 
at  the  seat  of  government  during 
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their  term  of  office,  and  keep  the 
public  records,  books  and  papers 
there,  and  shall  perform  such  duties 
as  may  be  prescribed  by  law.” 

Auditing,  settling  and  adjusting  of  County  Collector 
accounts  by  the  State  Auditor  is  provided  for  by  Statutes 
Section  11404,  R.  S.  Mo.  1929,  reads  in  part  as  follows: 


nHe  shall:*  * * ^fourth,  audit, 
settle  and  adjust  the  accounts  of 
the  collectors  of  the  revenue, 
and  other  holders  of  public  money 
ifao  are  required  by  law  to  pay  the 
same  into  the  treasury;*  * * *. " 

Again  in  Section  11407  h.  S.  j*!o.  1929,  the  Legisla- 
ture followed  in  the  wake  of  Section  11404,  supra,  and 
again  provided  for  the  auditing,  settling  and  adjusting 
of  County  Collector’s  accounts  by  the  State  Auditor. 

Said  section  reads  as  follows: 

"All  officers  and  others  bound  by 
law  to  pay  money  directly  into  the 
state  treasury  shall  exhibit  their 
accounts  and  vouchers  to  the  State 
Auditor  on  or  before  the  thirty- 
first  day  of  ^December,  to  be  audited, 
adjusted  and  settled,  except  the 
collectors  of  the  revenue,  who  shall, 
immediately  after  their  settlement  w 
with  the  county  court  on  the  first 
Monday  in  March  in  each  year,  ex- 
hibit their  accounts  and  vouchers 
to  the  State  auditor  to  be  audited, 
adjusted  and  settled;  and  the  State 
Auditor  shall  proceed,  without  un- 
necessary delay,  to  audit,  adjust 
and  settle  the  same,  and  report  to 
the  treasurer  the  balance  found  due." 

In  the  case  of  State  ex  rel.  Gehner  v.  Thompson, 

295  S.  W.  391;  316  Mo.  1169,  1.  c.  1185,  the  Supreme 
Court  said: 
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"It  aooears  to  us,  from  the  precise 
language  of  the  statute  and  the 
duties  and  obligations  imposed  unon 
respondent  thereby,  that  respondent's 
acts  and  decisions  thereunder,  in  the 
allowance  or  disallowance  of  claims  * 
made  ageinst  the  State,  necessarily, 
and  as  a general  rule,  involve  the 
exercise  of  discretion  upon  his  part 
and  invest  him  with  quasi- Judicial 
functions  and  duties.  That  being 
true,  this  court  cannot  control  or 
direct  respondent's  action,  or  quaii- 
Judicial  discretion,  unless  it  be 
clearly  shown  that  respondent  ia  acting 
arbitrarily  snd  without  legal  reason, 
or  unless  it  clearly  appear  that  re- 
spondent has  abused  his  discretion. 

For  us  to  cojbtrol  or  direct  respondent's 
quasi- Judicial  discretion  (absent  an 
arbitrary  and  clearly  unlawful,  or  un- 
justifiable, action  on  his  part)  would 
mean  for  this  court  to  impose  our  own 
Judgment  and  discretion  for  that  im- 
posed upon  respondent  by  the  legis- 
lative department  of  this  State,  the 
assumption  and  arrogation  of  which 
power  on  our  part  would  be  to  render 
abortive  and  ineffectual  the  statute 
prescribing  the  powers  and  duties  of 
the  State  Auditor." 

The  above  case  holds  that  the  S^ate  Auditor,  end  he 
alone,  is  charged  with  auditing,  settling  and  adjusting 
accounts.  Said  case  even  goes  so  far  as  to  say  that  the 
State  Auditor's  quasi- Judicial  discretion  (absent  an  arbi 
trary  and  clearly  unlawful, or  unjuctif iable,  action  on 
his  part)  cannot  be  controlled  by  the  courts. 

Section  11408  h.  S.  Mo*  1929,  provides  the  statutory 
liability  of  a County  Collector  who  shall  fail  to  pay  the 
amounts  which  the  State  Auditor  finds  due  the  State  and 
reads : 


"If  any  of  the  persons  mentioned  in 
the  preceding  section  shall  fail  to 
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oay  the  amounts  so  found  due  into  the 
treasury  within  thtity  days  after  *he 
settlement  above  required,  the  delin- 
ouent  shall  forfeit  to  the  state  the 
amount  of  the  commission  allowed  him 
by  lew,  and  also  two  and  a half  per 
cent,  a month  on  the  amount  wrongfully 
withheld,  to  be  computed  from  the  time 
the  same  ought  to  have  been  paid  until 
actual  oayment;  and  the  auditor  shall 
charge  such  delinquent  accordingly." 


Section  11409  orovidea  how  the  State  Auditor  shall 
oroceed  against  those  collectors  which  he  finds  delinquent 
and  reads: 


"The  auditor  shall,  immediately  after 
such  delinquency  shall  occur,  issue  a 
warrant  of  distress  against  such  de- 
linquent and  his  sureties,  directed 
to  the  sheriff  of  the  pr  oper  county, 
or  if  he  shall  be  disqualified  to  act, 
then  to  the  sheriff  of  some  adjoining 
county,  who  is  authorized  and  required 
to  execute  the  same,  and  who,  together 
with  his  sureties,  shall  be  liable  on 
his  official  bond  in  the  same  manner 
and  to  the  seme  extent  as  if  the  writ 
were  to  be  executed  in  his  own  county, 
stating  therein  the  amount  due  and  the 
penalties  and  forfeitures  thereon  ac- 
crued; and  upon  any  failure  by  the 
auditor  to  issue  the  distress  warrant 
herein  rrovided  for  within  thirty  days, 
he  and  his  sureties  shall  become  liable 
on  his  official  bond  for  all  losses 
which  the  state  may  sustain  through 
such  failures*" 


Section  11415  provides  that  unsettled  accounts  of 
County  Collectors  be  reported  to  the  General  Assembly 
and  reads: 


"The  auditor  shall  report  to  the  gen- 
eral assembly,  during  the  first  week 
of  each  regular  session,  a list  of  all 
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collectors  of  the  revenue  and  other 
holders  of  public  money  whose  accounts 
have  remained  unsettled  for  the  space 
of  six  months  after  they  ought  to 
have  teen  settled,  according  to  law, 
and  the  reason  therefor.  If  known. " 


CONCj-iUSIOM. 


Tour  request  resolves  Itself  to  the  problem  as  to 
the  duty  of  the  State  Auditor  who  Is  charged  by  the 
statutes  to  audit,  settle  and  adjust  the  accounts  of 
County  Collectors  In  allowing  credit  to  collectors  for 
1928-29  real  estate  taxes  which  they  have  returned  on 
their  annual  settlement  as  being  outlawed.  From  the 
foregoing  citations  the  auditor  cannot  exercise  arbi- 
trary, unlawful  or  unreasonable  discretion.  So  long 
as  the  Auditor  acts  reasonably,  justifiably  and  lawfully 
he  may  not  be  controlled  by  the  Courts.  In  determining 
the  legal  problem  presented  by  the  request,  we  are  not 
concerned  with  the  nollcy  which  the  State  Auditor  adopts. 
Such  policy  Is  for  his  own  determination.  Our  only  con- 
cern is  to  oresent  what  the  Auditor  can  do,  under  the 
law,  in  adjusting  the  annual  settlement  filed  by  the 
county  collector.  What  he  ought  to  do  In  the  exercise 
of  his  quasi- judicial  discretion  is  for  the  S^ate  Auditor 
to  determine. 

We  are  of  the  opinion  that  the  State  Auditor  of 
Missouri,  under  the  provisions  of  Sections  11404  and 
11407,  supra,  is  charged  with  the  mandatory  duty  of 
auditing,  adjusting  and  settling  County  Collectors'  ac- 
counts. The  word  "shall"  as  used  in  these  sections  Is 
used  in  Its  positive  sense,  making  It  the  State  Auditor's 
duty,  under  the  Constitution  and  Statutes  nursuant  there- 
to, to  audit,  settle  and  adjust  these  accounts.  The 
statutory  terms,  "audit,  settle  and  adjust,"  as  used  In 
these  Statutes,  are  not  narrow  terms.  These  terms  are 
given  no  statutory  definition  and  so  their  common  meaning 
is  to  be  applied  when  deciding  the  power  of  the  State 
Auditor  In  performing  his  duty.  These  words,  we  believe, 
are  conjunctive  In  the  power  which  they  give  the  State 
Auditor,  not  modifying  each  other.  It  Is  not  only  the 
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State  Auditor's  mandatory  duty  to  audit  the  Collectors' 
accounts,  but  he  also  has  a mandatory  duty  to  settle  and 
adjust  these  accounts*  Taken  together  these  three  words 
giro  to  the  State  auditor  wide  latitude  In  the  quasi- 
judicial  discretion  he  Is  empowered  to  use  when  passing 
upon  the  annual  settlement  of  the  County  Collector*  The 
powers  to  audit,  adjust  and  settle  Is  the  power  to  give 
credit  where  credit  Is  due* 

The  mandatory  duty  of  the  office  to  "audit,  settle 
and  adjust"  the  accounts  of  county  collectors  even 
though  the  State  Auditor  has  wide  latitude  in  the  exer- 
cise of  his  power  does  not  empower  the  State  Auditor  to 
exercise  arbitrary  authority  and  refuse  to  allow  a law- 
ful end  just  credit*  In  making  these  annual  settlements 
with  county  collectors  the  State  Auditor  should  make 
reasonable  effort  to  discover  all  the  pertinent  facts  re- 
lative to  the  efficiency  of  the  county  collector  In  the 
collection  of  the  revenue  and  after  taking  the  facts  with- 
in his  knowledge  and  which  have  come  to  his  attention,  he 
must  use  sound  discretion  in  allowing  credits  und^r  his 
power  to  "audit,  adjust  and  settle."  The  County  Collector 1 A 
right  to  a credit  depends  on  the  facts  In  each  particular 
case*  Any  sound  discretionary  credit  allowance  Is  properly 
made  by  the  Auditor* 

Ve  call  your  attention  to  the  opinion  of  this  office 
written  by  Honorable  Gilbert  Lamb,  addressed  to  you  on 
July  27,  1953,  In  which  we  said: 

"If  such  examination  develops  a 
situation  that  warrants  you.  In 
your  judgment.  In  making  an  exam- 
ination of  Additional  books  or 
records  kept  by  any  of  the  county 
officers  named  In  the  above  section, 
then  we  think  you  would  have  a right 
to  and  should  extend  your  examination 
and  audit  to  such  an  extent  as  the 
facts  developed  by  you  would  just  If y*" 

Finally  we  are  of  the  opinion  that  the  provisions 
of  Section  11408,  supra,  providing  liability  for  delin- 
quent ttounty  Collectors,  Section  11409,  supra,  providing 
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that  the  Auditor  issue  distress  warrant  against  delin- 
quent County  Collectors,  and  Section  11415,  supra,  pro- 
viding for  the  State  Auditor's  reoort  to  the  General 
Assembly  on  all  County  Collector's  accounts  not  legally 
settled,  by  their  very  terms  become  operative  end  refer 
only  to  delinquencies  found  by  the  Auditor  In  auditing, 
adjusting  and  settling  the  accounts.  Where,  after  the 
affirmative  mandatory  action  of  the  State  Auditor,  act- 
ing in  a quasi- judicial  capacity,  he  finds  a delinquency 
It  Is  his  duty  to  Droceed  against  the  delinquent  under 
the  provisions  of  law  herein  set  out  relating  to  delin- 
quent County  Collectors. 


Respectfully  submitted 


ttM.  OHK  SAWYERS 

Assistant  Attorney  General. 


APPROVLDj 


/das  '.V.  HOtliiAI,  Jr. 
(Acting)  Attorney  General. 


WOS:H 


COLl-C’Oh:  oONDSMiih:  1. Sureties  on  a Collectvr's  oond  are  not 

liable  beyond  the  liability  of  their 
principal. 

2. Collectors  and  sureties  are  relieved 
if  funds  are  lost  by  failure  of  a legal 
depository  even  though  the  bond  con- 
tains the"  phrase  'collect  and  pay  over.' 


•ay  10,  1955 


Honorable  lor rest  Smith 
State  auditor 
Jefferson  City , Hiss ouri 


Dear  uir: 


ihie  Department  acknowledges  receipt  of  your 
letter  addressed  to  >eneral  .ucXittrick,  wherein  you 
request  an  opinion  regarding  the  followln  question, 

" .o  are  advised  that  an  opinion  has 
recently  been  issued  by  your  Depart- 
ment which  holds  that  the  depository 
liability  upon  a County  Collector's 
funds  is  not  a liability  oi  the 
Collector's  bondsmen, 

Under  this  Interpretation,  we  would 
like  to  know  if  the  security  given 
to  the  County  by  a County  depository 
will  apply  to  the  Collector's  account 
when  the  County  depository  has  been 
designated  by  the  Jounty  Court  as  the 
Collector's  depository? 

<e  would  further  like  to  know  what 
stipulation  should  be  made  In  a 
Collector's  bond  which  is  furnished 
in  accordance  with  the  opinion  which 
removes  the  depository  liability  from 
the  Collector's  bond  that  will  cover 
the  stat  tory  requirement  which  calls 
upon  the  Collector  to  collect  and 
nay  over.  ’.herein  there  is  further 
statutory  provision  that  the  only 
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payments  the  Collector  may  make  out 
of  the  Collector's  account  Is  the 
pay  over  that  completes  his  monthly 
distribution  of  collection. 

Due  to  the  fact  that  the  time  allotted 
to  the  Collectors  to  qualify  Is  so 
short,  we  would  appreciate  an  early 
op'nion  on  these  questions." 


You  state  ’n  th»  first  paragraph  of  your  letter 
that  you  nave  been  informed  that  this  department  has 
recently  rendered  an  opinion,  wherein  it  was  held  that, 
'the  depository  liability  upon  a County  ollector's  funds 
is  not  a liability  of  the  Collec  or's  bondsman. " 

ite  asstime  that  you  refer  to  an  ooinlon  rendered 
by  this  department  on  February  13,1035,  to  non.  I.  C. 
creit,  rrosecutin  ; attorney,  bavannah,  Missouri,  (copy 
of  which  opinion  is  herewith  inclosed)  wherein  it  war*  held 
that  if  the  county  court  selects  a county  depository  in 
accordance  with  the  provisions  of  the  new  section  relating 
to  the  bond  of  a collector,  the  county  collector  would 
be  relieved  of  liability  by  reason  of  the  failure  of  such 
designated  depository,  but  there  was  no  disposition  of 
the  question  as  to  whether  or  not  the  collector's  bondsmen 
would  be  liable.  e shall  therefore  proceed  to  answer 
that  question. 


I. 


Txi  • MJH  -TI.S  ON  A COLL  C'l’OR' 
BOND  An 5 NOT  hOUND  HKYOND  PH5’ 
LIABILITY  OK  THb  PRINCIPAL 


Having  held  In  the  opinion  to  the  Prosecuting 
Attorney  of  undrew  County  that  the  collector  was  relieved 
of  liability  in  the  event  of  the  failure  of  the  depository, 
provided  the  depository  was  selected  In  accordance  with 
Section  9805,  page  463,  Laws  of  Missouri  1933,  which  is 
as  follows: 
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" very  collector  of  the  revenue 
In  the  various  counties  in  this  state, 
ard  the  collector  of  the  revenue  in  the 
city  of  st.Louis,  before  entering  upon 
the  duties  of  his  offlco,  shall  give 
bond  and  security  to  the  state,  to  the 
satisfaction  of  the  county  courts,  and, 
in  the  city  of  St.  Louie,  to  the  satis- 
faction of  the  mayor  of  said  city,  in  a 
sum  equal  to  the  largest  total  collections 
made  during  any  two  months  of  the  year 
preceding  his  election  or  appointment, 
plus  ten  per  cent,  of  said  amount*  Pro- 
vided, however,  that  no  collector  ahall 
be  required  to  give  bond  in  excess  of 
the  sum  of  seven  hundred  fifty  thousand 
dollars,  conditioned  that  he  will  faith- 
fully and  punctually  collect  and  pay 
over  all  state,  county  and  other  revenue 
for  the  four  years  next  ensuing  the 
first  day  of  karc'  , 1P09,  thereafter, 
and  that  he  will  In  all  thin  b faith- 
fully perform  all  the  duties  of  the 
office  of  collector  according  to  law. 

The  official  bond  required  by  this 
section  shall  be  signed  by  at  least 
five  solvent  sureties." 


We  consider  the  question  as  to  whether  or  not  the  bondsmen 
may  be  liable. 

ihe  case  of  £ t ix  Dry  doods  Co.  v.  bonding  & surety 
Co.  273  Mo.  1.  c.  390,  wherein  the  court  said, 

" e think  it  sufficiently  appeared 
from  the  pleadings  and  proof  of 
plaintiff  that  no  such  delivery  or 
even  offer  of  delivery  was  ever  made 
by  plaintiff.  Phis  may  be  deduced 
from  the  pleadings  and  from  the  faots 
that  the  letters  of  plaintiff  to 
defendants  advised  the  latter  that  It 
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had  ’exercised  Its  (our)  option  to 
require  the  payment  of  .8000  In  advance 
of  the  delivery  and  laying  any  carpets,' 
as  pursuant  to  the  terms  of  the  contract 
of  sale.  It  was  authorized  to  do.  Plain- 
tiff Insists  that  It  may  upon  such  a 
state  of  the  evidence  recover  the  full 
oenalty  of  the  bond  sued  on, without 
showing  delivery  of  the  goods,  or  any 
offer  to  deliver  them,  without  showing 
that  the  goods  were  made  up  or  laid, 
and  without  s owing  any  actual  damage 
accruing  to  It  from  defendant  Ottawa 
Raalty  Company's  breach  of  the  con- 
ditions of  the  contract.  fhe  assign- 
ments of  error  of  defendants,  each 
specifically,  and  in  effoct  collectively, 
deny  most  strenuously  the  right  of  re- 
covery of  the  full  penalty  of  the  bond 
upon  these  facts,  .vlthln  the  above 
respective  contentions  lies  the  only 
question  presented  upon  this  appeal. 

e premise  that  It  is  among  the  con- 
ceded law  of  the  case  (a)  that  since 
the  bond  in  suit  referred  to  the 
contract,  and  the  contract  in  turn 
referred  to  the  bond,  this  bond  Is  to 
be  construed  In  the  li-^ht  of  the  terms 
of  the  contract  (rorst  v.  Leonard, 

112  Ala.  298;  dewing  caching  Co.  v. 
•lnchel,  107  lnd.  260;  tordan  v. 
Kavaimaugh,  63  Iowa,  152) , and  (b)  that 
the  liability  of  the  surety  upon  the  bond 
here  can  In  no  event  exceed  that  of  the 
principal  therein, (Stevens  v. Partridge, 
109  Ill.App.486;  oarrle  v.  Seidel ,30 
Mo.App.  55S ) . So  mch  being  conceded. 

Is  plaintiff  entitled  to  recover  the 
full  p nalty  of  the  bond?  .e  think  not." 


COMCLUSICH 

Ae  are,  therefore,  of  the  opinion  that  In  the 
event  the  collector  Is  not  liable  on  his  official  bond. 
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for  acts  or  t.1  sapproprlat Ions , the  bondsmen  are  not  liable 
A surety  cannot  be  hold  liable  beyond  the  liability  of  his 
principal. 


II 


TH  OLL  i)CT0R*£  BOND  CONTAINING 
fi  < LiA'.  . " iriAT  n j -'.ILL  i-AITii- 
FULLY  COLLiCT  AFD  PAY  OV  ALL 
STATS,  COUNTY  AND  GTH'.fl  RfiYLIUE," 
CANNOT  o,  BOUND  TO  PAY  FUNDS, AttICH, 
ACCORDING  TO  LA  A h?.  AOLLD  BE  R-> 

LI  .V~D  FR04.  PAYING. 


ectlon  9885,  quoted  under  the  first  question, 
while  repealln  the  old  section  9885,  Is  In  many  respects 
similar.  In  that  the  first,  port  and  the  first  proviso  are 
Identical.  If  the  collector  qualifies  by  giving  bond 
and  no  act ’on  Is  taken  by  the  county  court  as  contained 
In  the  next  proviso,  then,  and  In  that  event,  the  old 
form  of  bond  and  Its  liability  remains  identically  as  In 
the  past.  jut  If  the  county  court,  os  contained  In  the 
next  provision,  which  appears  to  be  a discretionary  matter 
with  the  county  court,  exercises  Its  power,  and  the  county 
belnc  less  than  75,000  population  ‘'may  require  the  county 
collector  thereof  to  deposit  dolly  all  collections  of 
money  In  such  depository  or  depositories  as  may  have  been 
selected  by  such  county  court  pursuant  to  the  provisions 
of  Section  12184,"  The  question  then  arisos  whether  or 
not  the  bond  containing  the  clause  "that  he  will  faith- 
fully and  punctually  collect  and  pay  over  all  state, county 
and  other  revenue”  would  render  the  county  collector  and 
his  sureties  liable  In  the  event  of  the  failure  of  the 
depository,  and  further,  whether  or  not  the  terms  of  the 
bond  should  be  changed, 

.he  statute  containing  the  provisions  permitting 
the  county  court  to  select  a depository,  Lection  9885 
quoted  supra,  states  that  the  same  may  be  done  at  the  ay 
term.  The  present  year  of  1935  is  the  year  in  which  the 
collector  Is  required  to  qualify  for  four  years  on  Rarch  1 
hence  we  assume  that  all  of  the  collectors  qualified  by 
giving  the  old  form  of  bond,  -e  herewith  quote  from 
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declslona  which  have  Lear  In,  jn  t.-.e  olnt  Involved* 

In  the  Case  of  Htato  v.  Llmr.ons  2o4  .*o.  1,  c.  571,  the 
court  cald: 

"It  has  been  hold  tiiat  a recognizance 
Is  not  vitiated  by  reason  of  Its  con- 
taining more  than  the  statute  prescribes 
because  'the  stipulation  in  the  bond  not 
required  by  a statute  may  be  rejected  as 
surplusage  and  the  bond  still  be  regarded 
as  a statutory  bond.'  ( >oods  v.  - tate, 

10  o.  1,  c.  700.)  Likewise,  hen  a bond 
'falls  short  of  the  statutory  enumeration 
in  such  Tnannor  as  to  be  more  favorable  to 
the  party  executing  It,'  such  narty  cannot 
complain  because  It  contains  enou  *h  to 
make  him  liable  for  the  penalties  prescribed. 

lint  ex  rel.  Lumpkin  v#  Young,  70  -o.  221, 
1*  c.  226.)  Those  cases  imply  that  a 
statutory  forfeiture  cannot  be  adjudged 
for  failure  to  comply  with  a condition  which 
the  s atute  does  not  recognise.  r' 


In  the  decls’on,  ftate  to  the  use  v.  Cochrane 
264  -o.  1*  c.  593,  the  court.  In  discussing  the  tond  which 
broadens  its  otli  atlon,  raid* 

"hha  vital  question  In  this  case  is  whet:er 
or  not  the  bond  In  suit  Is  a valid  and  en- 
forcible  otll  atlon  under  the  prlncloles  of 
the  common  law.  It  was  executed  ty  appellant 
for  e price  paid  or  promised.  The  Surety 
Company  desired  a premium,  and  to  gain  that, 
executed  the  bond  In  suit.  It  had  no  re- 
lationship to  the  business  conducted  by  the 
Cochrane  Grain  Company  and  no  connection 
with  Its  occupation  other  than  for  an  agreed 
conrlderat Ion  to  indemnify  the  public  against 
the  breach  of  certain  duties  Imposed  upon 
its  principal  by  law. 

It  entered  into  that  contract  without  any 
other  coercion  than  a motive  of  profit.  The 
Italicised  conditions  of  the  contract  as 
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set  out  In  the  state  ent  disclosed  an 
agreement  on  the  part  of  t.he  signers 
in  substance  that  the  principal  will 
not  only  comply  with  the  statutory 
regulations  specified  in  the  * ct  of 
1907,  but  will  also  comply  with  the 
law  of  *11  sso  ri  applicable  to  the 
calling  of  a pm. lie  warehousemans  If 
no  statute  had  ever  been  enacted 
regulating  that  business,  the  common- 
law  olI'  at! one  would  still  subsist* 

Hence,  if  we  should  concede  for  the 
argument  only,  that  all  statutory 
provisions  on  the  subject  are  at  an 
end,  still  the  duty  was  imposed  upon 
the  principal  by  the  nature  of  hia 
business  and  hia  receipt  for  the  goods, 
to  surrender  the  property  upon  proper 
demand,  or  to  show  a valid  reason  for 
refusal.  The  fact  that  the  bond  in 
question  embodied  conditions  to  comply 
with  the  statutory  regulations  does  not 
prevent  the  enforcement  of  other 
obi  1 at  ions  expressed,  which,  though 
not  prescribed  by  statute,  were  the 
common  law  duties  attached  to  the 
business  of  public  warehouse nen. 

It  is  a settled  principle  of  law  in 
this  State  that  a voluntary  bond  not 
op  o sod  to  public  policy  and  resting 
on  o sufflcien  consideration  is  en- 
forclble  or  binding  as  a common-law 
o ligation,  (names  v.  •lobster,  16 
»*.o.  858|btate  ex  rel  Jean  v.  Horn, 94 
<0.1 62 j uenoch  v.  Chaney,  61  n-o.  129; 
LaCrosse  Lbr.Co.  v.  Schwartz,  163  wo* 
App.659;  6tate  ex  rel.  -ehown  v.  «<llliams, 
77  >o.  463,  467 j State  to  use  v.  f inke, 

66  -o.  App.  23o;  ~tate  ex  rel.  v.  O’Gorman, 
75  o.  1.  c.  376.) 

In  view  of  the  specific  provisions  in  the 
bond  in  question  which  broadened  its 
obligation,  so  as  to  cover  any  failure 
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on  the  part  of  the  principal  to  comply 
with  the  laws  of  Missouri,  we  see  no 
eecape  from  the  application  of  the  rule 
laid  down  In  the  above  cases.' 


I!kew'se,ln  the  ease  o'  Newton  v.  ox  76  ;lo. 

1.  c.  353,  the  court.  In  discussing  statutory  bonds,  raid 

"It  is  conceded,  and  there  can  be  no 
question,  that  If  the  bond  In  suit  is  a 
statutory  rond,  the  court  had  juris- 
diction. K.  5.  fees. 235,  236,  252.  Out 
two  questions  are  presented  by  this 
record  for  consideration,  both  arising 
on  the  plea  to  the  jurisdiction:  1st, 

Is  the  bond  a statutory  bond?  2nd, 
i.ts  It  necessary  to  allege  In  the  scl. 
fa.  that  de  and  was  made  upon  the 
executor  to  satisfy  judgment  before 
the  Issuance  of  the  execution  against 
him? 

Vhe  condition  of  the  bond  prescribed 
b;  the  statute  Is  that  the  executor  shall: 
faithfully  administer  said  estate, 
aecount  for,  pay  and  deliver  all  money 
and  property  of  said  estate,  and  oerform 
all  other  things  touching  said  adr'nl stra- 
ti on  required  by  law,  or  the  order  or 
decree  of  any  court  having  Jurisdiction.’ 

The  condition  of  the  bond  pursued  the 
statute,  except  that  the  words,  ’or  the 
order  or  decree  of  any  court  having  Juris- 
diction,’ are  omitted,  end  the  words, 

’touching  such  executorship, ’ are  substituted 
for  the  words,  ’touclJ.n  said  administration,’ 

In  the  ‘tate  to  the  use  of  Cameron  v.  -erry, 

12  -o.  377,  It  was  held  that:  ’ here  the 
bond  merely  fell  short  of  the  statutory 
enumeration,  in  such  a manner  as  to  be  more 
favorable  to  the  party  executing  it,  he 
could  not  be  per-ltted  to  complain  If, 
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after  It  had  answered  all  his  purposes, 
he  was  held  liable  to  its  penalties.' 

r loshaw  v. ‘Juliet*  , 53  t.o.  206,  a forth- 
cornin’  bond  in  an  attachment,  suit,  executed 
by  defendant  and  hie  sureties,  but  not  In 
exact,  though  substantial  conformity,  with 
the  requirement  of  the  statute,  was  held 
cod  statutory  bond,  cea  also  flint  v, 
Youn~,  70  ko.  222, 


CONCLUSION 


as  stated  in  the  beginning,  the  new  Section  9885 
embodies  the  old  section  in  Its  entirety,  and  by  adding 
the  two  additional  provisos  lessens  the  amount  of  the  bond 
of  the  collector  and  relieves,  according  to  the  opinion 
rendered  by  this  department  *o  *r,  .relt  and  written  by 
Assistant  jittorr.ey  General  ie«rltt,  the  collector  of  lia- 
bility in  the  event  of  the  failure  of  a legally  selected 
depository,  and  the  first  question  that  the  bandsmen 
would  also  be  released  from  liability,  if  a depository 
is  legally  selected,  e are  ol  the  opinion  that  the 

phrase  "that  be  w’ll  faithfully  t-nd  punctually  collect 
and  pay  over  all  state  and  co  mty  money,"  does  not  in 
anywise  injure  the  state  and  county  nor  in  anywise  place 
an  undue  burden  or  hardship  on  the  collector  and  hie 
sureties,  and  that  it  is  not  necessary -to  make  any 
change  in  the  wording  of  the  bond,  c ij  the  terms  of 

the  bond  the  collector  is  required  to  faithfully  perform 
his  duties  and  to  pay  over  and  deliver  all  moneys,  which, 
by  law  or  legally,  ho  is  required  to  do.  A collector 
could  only  be  required  to  collect  and  nay  over  only  the 
money  which,  by  law,  he  would  be  required  to  collect 
and  oay  over  regardless  of  the  terms  of  the  bond.  If, 
therefore,  a depository  is  selected  and  the  rune  becomes 
defunct  or  fa’ Is,  according  to  the  reft  opinion  the 
collector  and  his  bondsmen  are  relieved  and  no  action 
could  be  brou  ht  against  the  collector  and  his  bondsmen 
for  the  money  lost  in  the  legal  depository,  for  the  reason 
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he  would  rot  be  required,  as  a matter  of  law,  to 
collect  and  pay  over  that  amount* 


Respectfully  suoniitted. 


OLLIVER  A'.  NGL&M  ( 

Assistant  Attorney  General 


APPFOV  D: 


'fioi'“.4cKrr^Ks:'.’K 

Attorney  enerel. 


OR : l.(J 


SHERIFF— COSTS— TRAVELING  EXPENSES: 


May  2H,  1936* 

/ l 


Honorable  lorrest  Smith 
State  Auditor 
Jefferson  City,  Missouri: 

Lear  Sir: 


State  is  liable  to  Sher ^ 
and  guard  for  traveling 
exnenses  of  themselves  ai\ 
prisoners  when  delivering 
boys  convicted  of  a felonj 
and  committed  to  the  Missouri 
Training  School  for  Boys. 


'■e  acknowledge  your  request  for  an  opinion  dated  May 
18,  1935,  -Milch  reads  as  follows: 

"This  office,  UDon  a receiot  issued  to 
Joe  Anderson,  Sheriff  of  Scott  County, 

Missouri,  by  H.  G.  Gray,  Suoerintendent 
of  the  Missouri  Training  School  for 
Boys  at  Boonville,  Missouri,  for  the 
delivery  of  certain  boys  to  that  insti- 
tution for  confinement,  recuested  said 
sheriff  to  furnish  this  office  with  a 
certified  cony  of  the  information,  to- 
gether with  a certified  cooy  of  the 
judgment  in  the  above  cases  to  deter- 
mine the  liability  of  the  costs  for  the 
transportation  of  said  boys  to  said 
institution.  I em  enclosing  the  certl- 
fiei  cooy  of  the  Information,  together 
with  the  certified  copy  of  the  Judgment 
in  the  cases  and  desire  an  opinion  from 
your  office  as  to  whether  or  not  the 
State  of  Missouri  is  liable  for  the 
costs  of  said  transportation  or  whether 
said  transportation  is  a proper  charge 
against  Scott  County." 

We  also  acknowledge  the  exhibits  referred  to  In  your 
reou^st,  which  we  are  returning  with  our  opinion. 

Section  8357  H.  S.  Mo.  1929,  provides  rhen  the  State 
shall  nay  the  costs  of  delivery  of  prisoners  to  the  Missouri 
Training  School  for  Boys  and  reads: 

"in  all  cases  of  co nv let  ion  of  felony. 
wherein  the  punishment  is  commitment 
to  the  reformatory.  tSe  cost  o'  the 
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proceedings  and  of  the  delivery  of  such 
person  to  the  r eformatory  shall  te  pa Id 
ty  t h'j  state;  and  In  all  cases  of  mis- 
demeanor, wherein  the  punishment  is  com- 
mitment to  the  reformatory,  the  coat  of 
the  proceedings  and  of  the  delivery  of 
such  person  to  the  reformatory  shall  be 
paid  by  the  county  In  which  the  con- 
viction is  had.  i he  sheriff,  marshal 
or  other  person  charged  with  the  d ellv- 
ery  of  any  person  to  tlao  reformatory 
shall  b e allowed  the  necessary  travel- 
ing expenses  of  hlmseTf  and  such  person. 
an  i a per  diem  of  two  "(To  liars  for  the 
r Ime  actual ly  occupied  in  taking  such 
person  to  said  reformatory  nnd  in  re 
turning  thereTrom,  to  b e paid  by  the 
state  or  county,  as  the  case  may  be." 

CONCliUdlOM. 


The  attached  certified  conies  of  informations.  Judg- 
ments, and  sentences  show  that  Warren  uowlet  was  found 
guilty  of  a felony,  the  crime  of  burglary  and  larceny, 
that  he  was  sentenced  to  two  years  in  the  State  Peniten- 
tiary, from  April  27,  1935,  which  sentence  was  commuted 
to  imprisonment  to  the  Missouri  Training  School  for  Boys 
at  Boonville,  Missouri* 

The  attached  certified  copies  of  informations.  Judg- 
ments, and  sentences  show  that  Trunun  Gregory  and  Charles 
Betts  were  found  guilty  of  a felony,  grand  larceny,  and 
that  they  were  sentenced  seoarately  t o three  years  in  the 
Penitentiary,  which  sentence  was  commuted  to  three  years 
in  the  Missouri  Training  School  for  Boys. 

e are  of  the  opinion  that  under  the  provisions  of 
Section  8357,  supra,  the  State  of  Missouri  is  liable  to 
Joe  Anderson,  the  Sheriff  of  Scott  County, end  guard  Glen 
Lumpkins,  for  their  necessary  t raveling  expenses  and  the 
expenses  of  their  throe  prisoners,  and  that  the  sheriff 
and  guard  are  entitled  to  a per  diem  of  two  dollars  for 
the  time  actually  occupied  in t a king  the  toys  to  the  re- 
formatory and  returning  therefrom. 

Respectfully  submitted 

APPROVED: 

WM.  ORR  SAWYERS 

Assistant  Attorney  General. 


ft  W UcKittrtl'ffK 

Attorney  General. 


■jjni  ' yjjC?'*TI01'l  *.«_£:  Deductibility  ol  (1)  sales  of  electric  energy 
tr  ideally  owned  pover  and  water  plants;  c.D  sales  of  electrical 
energy  to  buildingewners  to  bd  remetered  to  tenants^ , (3  j sales  of  electrics 

al  energy  to  Corlpanies'for  propelling  street  cars,  a&les  of  electrical 
energy  from  transmission  lines;  (5)  sales  of  electrical  energy  in  other 
states  by  t.  Mo.  company;  (6)xiental  receipts  from  property  used  in 
operations;  (7)  Sales  of  material  and  supplies  to  Employees  Mutual 
Benefit  associations. 
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Honorable  iorrest  omith, 
state  auditor , 

Jefferson  City,  Missouri. 


I 


Bear  sir: 


This  department  is  in  receipt  of  your  letter  of 
May  22  wherein  yc  revest  an  opinion  involving  seven  questions 
pertaining  to  the  taxability  or  non-taxability  of  certain  sales 
of  tangible  personal  property  and  the  rendering,  furnishing  or 
selling  for  a valuable  consideration  certain  substances,  things 
and  services.  ./e  shall  answer  your  questions  in  their  numerical 
order. 


I 

Sales  of  electric  energy  to 
municipally  owned  plants  for 
power  purposes,  l.e.,  sales  to 
municipal  water  companies  for 
use  in  pum  ing  water,  etc. 


The  section  of  the  Occupation  fax  Law  dealing  vith 
electricity  is  sub-section  (b)  of  Section  2*.  Jams  relates  to 
the  privilege  of  engaging  in  the  business  of  rendering  services, 
furnishing  and  selling  the  substances  and  things  therein 
stated,  i.e.,  ".Sales  of  electricity  or  electrical  current,  water, 
sewer  service,  gas  (natural  or  artificial)  to  domestic, commercial 
or  industrial  consumers." 

V.e  must  determine  whether  or  not  sales  of  electricity 
to  municipally  owned  plants  for  power  purposes  is  to  be  classified 
as  domestic,  commercial  or  industrial,  a domestic  consumer 
is  defined  as  "One  who  consumes  electricity  or  electrical  current 
for  household  or  domestic  purposes.”  In  the  case  of  Maasdam  v. 
Bloklend,  261  P.  66,  a commercial  consumer  is  defined  as  "one 
who  uses  electricity  or  electrical  current  for  trade  or  commer- 
cial purposes.  In  the  case  of  Hailroad  v.  iulgham,  91  .jLa.  555, 
industrial  consumer  is  defined  as  "one  who  uses  electricity  or 
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electrical  current  for  manufacturing, power  and  light  purposes.” 

It  Is  the  opinion  of  this  department  that  when  a 
municipally  owned  plant  buys  or  receives  electrical  energy  to 
be  used  by  the  city  for  power  purposes  in  pumping  water,  it 
constitutes  a sale  for  commercial  purposes.  It  would,  therefore, 
involve  "dales  * * * to  domestic,  commercial  or  Industrial 
consumers,"  and  the  amount  of  such  energy  should  be  computed 
in  the  gross  receipts  of  companies  who  furnish  such  power  to 
municipalities. 


II 

dales  of  electric  energy  to  building 
owners  which  is  remetered  by  said 
building  owner  to  the  Individual 
tenants  in  said  building.  The  ~ 
utilities  hold  that  such  sales’  are 
sales  for  the  purpose  ot  resale, 
however,  we  believe  that  in  the  stip- 
ulation of  the  n.C.  Po^er  and  -light 
Company  case,  they  agreed  to  pay  on 
such  sales,  but  tne  other  companies 
have  not  yet  done  so,  and  have  con- 
tlii.jjd  to  deny  liability. 

This  question  involves  the  element  of  resale  as 
may  apply  to  Jection  2a,  which  will  be  more  fully  discussed 
under  question  IV.  Referring  to  the  definition  of  "commercial, 
domestic  and  industrial  consumers"  as  contained  in  question  I, 
we  are  of  the  opinion  that  the  amount  of  electrical  energy 
distributed  to  owners  of  buildings  is  not  a legal  deduction. 

The  owner  of  a building  i3  not  engaged  in  the  electrical 
business — he  merely  divides  the  electricity  among  the  various 
tenants  of  the  building,  or  meters  the  same  to  them  in  order 
that  each  tenant  may  be  compelled  to  pay  for  the  actual  amount 
of  electrical  energy  consumed.  The  owner  of  the  building 
does  not  receive  the  profit  from  the  sale  of  electricity  to 
his  tenants  and  the  company  that  sells  such  energy  to  building 
owners  should  Include  such  sales  in  its  gross  receipts. 


Ill 

Jales  of  electric  energy  by  the 

electric  company  for  use  In 
propelling  street  cars' 

Under  section  Z*.  of  the  ^ct,  the  tax  is  imposed  on 
the  gross  receipts  from  "sales  of  eloctricity  or  electrical 
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current,  water  * * * to  domestic,  commercial  or  Industrial  con- 
sumers". If  the  use  of  electricity  by  a street  railway  company 
is  to  be  included  within  the  terms  of  the  net,  the  company  using 
such  electricity  must  be  deemed  a commercial  consumer. 

In  the  case  of  Conecuh  County  v.  oimmons,  95  jo.  488, 
it  was  said  of  "trucks"  as  follows: 

"Trucks  used  by  a lumber  manufac- 
turer for  hauling  logs,  timber, 
lumber  and  commissary  provisions 
as  well  as  provisions  used  by  the 
owner’s  family,  were  used  for 
'commercial  purposes'  within  the 
meaning  of  Gen.  ^.cts,  1915,  p.  573, 
and  therefore  subject  to  a privilege 
or  license  tax  assessed  by  the 
county  commissioners." 

If  the  street  railway  is  owned  by  a corporation 
that  is  engaged  in  currying  passengers  from  place  to  place,  and 
organized  for  gain  and  profit,  the  same  as  any  private  corporation, 
we  would  deem  it  to  be  of  the  same  character  as  a railroad 
company  carrying  passengers.  The  distinction  between  a street 
railway  and  a railroad  currying  freight  and  passengers  is  made 
in  the  case  of  iiartzell  v.  Hilton,  Granite  & St.  Louis  Traction 
Co.,  183  111.  App.  641,  wherein  it  was  said: 

"Commercial  railroads  embrace 
railroads  for  all  freight  and 
passenger  traffic  between  one  town 
and  another  or  between  one  place 
and  another.  They  are  usually  not 
constructed  upon  streets  and  high- 
ways, except  for  short  distances. 

Street  railways  embrace  all  suoh 
railroads  as  are  operated  upon 
public  streets  for  the  purpose  of 
conveying  ordinary  passengers, 
with  hand  baggage,  from  one  place 
to  another  on  the  street,  but  the 
character  is  determined  by  the  char- 
acter of  traffic  or  service,  and  not  by 
the  location." 

This  question  is  now  on  appeal  to  the  Jupreme  Court 
of  Missouri  from  the  Circuit  Court  of  Jackson  County,  and  as 
yet  no  decision  has  been  rendered. 

We  are  of  the  opinion  that  electrical  energy  used 
by  street  railways  for  propelling  street  cars  constitutes 
commercial  consumption  of  electricity,  and  the  receipts  by  the 
electric  company  for  the  same  should  be  included  in  the  return 
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to  the  otate  Auditor.  It  is  in  no  wise  a legal  deduction. 


IV. 

Jales  of  electrlo  energy  from  trans- 
mT  salon  lines,  l.e,,  the  company  In 
question  generates  the  electric  energy, 
conveys  same  by  transmission  line  to 
a given  point  where  it  la  metered  to 
another  company  and  the  latter  company 
then  resells  same  to  the  ultimate  user 
or  consumer. 


This  question  involves  the  element  of  resale  as  it 
might  apply  to  Section  2a  of  the  net.  "dale  at  retail",  as 
defined  in  the  ^ct,  means  "any  transfer  of  the  ownership  of,  or 
title  to,  tangible  personal  property  to  the  purchaser,  for  use 
or  consumption  and  not  for  resale  in  any  form  as  tangible  personal 
property,  for  a valuable  consideration."  We  must  bear  in  mind 
that  the  .xct  is  in  reality  in  two  parts,  (1)  the  tax  to  be 
computed  on  the  gross  receipts  derived  from  sales  of  tangible 
personal  property,  and  (2)  for  the  privilege  of  rendering  services, 
furnishing  and  selling  the  things  as  set  forth  under  the  sub- 
divisions of  section  2a.  We  consider  the  words  "furnishing  or 
selling",  as  used  in  Jection  2a  of  the  ..ct  as  being  synonymous 
in  their  meaning. 

In  the  case  of  admission  tickets,  electricity,  sewer 
service,  gas,  telephone  service,  telegraph  messages , newspaper 
advertising,  laundry,  railroad  fares  and  billboard  service,  no 
tangible  property  passes  from  the  vendor  to  the  vendee;  the  person 
merely  pays  for  the  service  received,  or  pays  a stipulated  amount 
for  having  the  things  enumerated  furnished  by  persons  engaged  in 
the  business.  It  would  be  highly  impractical  and  highly  improb- 
able to  conceive  of  the  resale  of  telephone  service  or  of  messages 
sent  by  telegraph  companies.  The  question  of  reselling  electricity, 
gas,  water,  sewer  service,  etc.  is  not  contemplated  by  the  ^ct, 
nor  does  the  Act,  under  section  2,  provide  for  the  exemption  in 
any  wise  of  the  resale  of  those  things,  as  it  does  in  the  case  of 
tangible  personal  property. 

In  60  Corpus  Juris,  1213,  "tangible  property"  is  defined 
as  follows : 


"That  which  may  be  felt  or 
touched.  It  must  necessarily 
be  corporeal,  but  it  may  be 
real  or  personal,  as  used  in  a 
revenue  act,  the  term  has  been 
defined  by  the  statute  as  meaning 
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'stocks,  bonds,  notes,  and  other 
evidences  of  Indebtedness,  bills 
and  accounts  receivable,  lease-holds, 
and  other  property  other  than  tangible 
property. * " 

’Ve  think  it  was  the  intention  of  the  Legislature  to  impose 
a tax  for  the  privilege  of  any  person  engaging  in  rendering 
services,  furnishing  or  selling  substances  and  things,  regardless 
of  the  fact  that  such  person  may  be  furnishing  the  substances 
and  things  in  wholesale  quantities  or  to  groups  and  individuals, 
and  each  person  who  furnishes  or  sells  the  same  electricity, 
gas,  etc.  is  subject  to  the  tax.  'He  are  therefore  of  the  opinion 
that  no  legal  deduction  can  be  made  by  persons  subject  to  the 
tax  under  subsection  (b),  for  electricity,  water,  sewer  service, 
gas  or  the  other  things  mentioned  in  the  subsections,  by  reason 
of  the  fact  that  they  are  resold  before  reaching  the  ultimate 
user  or  consumer. 

Having  disposed  of  the  question  of  resale  in  so  far  as 
the  terms  of  the  ^ct  may  apply,  we  shall  next  discuss  whether 
or  not  taxing  a resale  of  the  above  mentioned  substances  and 
things  would  constitute  double  taxation.  To  constitute  double 
taxation  it  is  necessary  that  one  person  contribute  twice  to  the 
same  burden,  as  was  said  in  the  case  of  harvey  Coal  Company 
V.  Coke  Co.,  53  J.  J£.  l.c,  941, 

"By  'double  taxation'  is  under- 
stood the  requirement  that  one 
person,  or  any  one  subject  to 
taxation,  shall  directly  contri- 
bute twice  to  the  same  burden, 
while  other  subjects  of  taxation 
belonging  to  the  same  class  are 
required  to  contribute  but  once; 
but  where  the  same  property 
represents  distinct  values 
belonging  to  different  persons, 
the  fact  that  each  is  taxed  on 
the  value  which  the  property 
represents  in  his  hands  does  not 
constitute  'double  taxation.'" 

iLLso,  in  the  case  of  Cook  v.  City  of  Burlington,  13  K.W. , 
l.c.  114,  it  was  said: 

"'Double  taxation',  within  the 
policy  of  the  law  which  prohibits 
double  taxation,  means  the  taxing 
of  the  same  piece  of  property  twice 
to  the  same  person,  or  taxing  the 
same  piece  of  property  once  to  one 
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person  and  again  to  another; 
but  the  imposing  of  a tax  on  the 
shares  of  a corporation  in  the 
hands  of  its  stockholders , and 
also  on  the  property  of  a corpora- 
tion, will  not  constitute  such 
double  taxation.” 

In  order  to  constitute  double  taxation,  the  tax  must  be 
imposed  upon  the  same  property  at  the  same  time.  In  the  case 
of  dtate  v.  Ingalls,  135  P.,  l.c.  1180,  the  Court  said: 

"♦Double  taxation*,  in  the  objection- 
able and  prohibited  sense  exists 
only  where  the  same  property  is 
taxed  twice  when  it  ought  to  be 
taxed  but  once,  and  to  consider 
such  double  taxation, the  second 
tax  must  be  imposed  upon  the  same 
property  by  the  same  state  or 
government  during  the  same  taxing 
period." 

The  above  quoted  cases  refer  to  double  taxation  with 
reference  to  property.  In  the  instant  question  the  tax  is  upon 
the  privilege  of  a person  engaging  in  the  business  of  selling 
tangible  personal  property  or  rendering  services;  hence,  the 
only  essential  is  that  each  person  mu3t  be  exercising  a separate 
and  distinct  privilege.  «e  therefore  hold  that  the  taxing  of 
such  sales  would  not  constitute  double  taxation,  and  the  same 
will  apply  to  all  of  the  other  subsections  as  enumerated  under 
section  2a.  However,  under  subsection  (b)  (sales  of  electricity 
or  electrical  current,  water,  sewer  service,  and  gas)  the  Legis- 
lature has  seen  fit  to  limit  the  taxing  of  the  gross  receipts 
to  "domestic,  commercial  or  industrial  consumers." 

*7e  shall  next  discuss  that  portion  of  your  question,  - 
"the  company  in  question  generates  the  electric  energy,  conveys 
same  by  transmission  line  to  a given  point  where  it  is  metered  to 
another  company  and  the  latter  company  then  resells  same  to  the 
ultimate  user  or  consumer",  from  the  viewpoint  of  determining 
whether  or  not  such  sales  may  be  classed  as  services  to  domestic, 
commercial  or  industrial  consumers. 

The  various  "persons"  through  which  the  electrical  energy 
passes  before  reaching  the  ultimate  consumer  cannot  be  classed 
as  domestic,  commercial  or  industrial  consumers  according  to  the 
definitions  of  those  terms.  They  are  in  the  nature  of  brokers 
or  middle  men.  It  cannot  be  said  that  when  they  relay  or  sell 
the  electrical  current  from  person  to  person,  that  those  persons 
consume  the  current;  therefore,  such  sales  are  deductible,  not 
because  they  constitute  resales,  but  for  the  reas&n  that  the 
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electrical  energy  Is  not  used  or  consumed  domestically,  commer- 
cially or  industrially. 

In  our  opinion  relating  to  this  question  re  have  treeted 
the  resale  of  electrical  energy,  gas,  rater,  etc.  as  separate 
and  distinct  from  the  other  subsections  under  oec.  2a,  as  the 
section  relating  to  those  services  qualifies  the  users  or  con- 
sumers, rhile  the  other  sections  do  not  so  qualify  them;  hence, 
we  repeat  that  there  is  no  legal  deduction  for  the  resale  of 
things  in  section  2a,  and  the  exception  made  In  the  case  of  elec- 
trical energy,  gas,  water,  etc.  is  not  made  on  the  grounds  of 
resale,  but  because  the  Legislature  qualified  or  limited  the 
user  or  consumer. 


V. 

oales  of  electric  energy  in  other 
states  by  a Li a sour 1 company  where 
the  electric  enerpy  is  generated 
In  Missouri,  conveyed  by  transmission 
line  to  a point  in  some  other  state 
and  there  sold  to  another  company  or 
sold  by  the  Missouri  company  ;o  t.he 
ultimate  user  or  consumer. 

This  question  involves  the  interstete  commerce  feature, 
section  3 of  the  Hetall  Occupation  Tax  ..ct  is  as  follows: 

"There  are  hereby  specifically 
exempted  from  the  provisions  of  this 
act  and  from  the  computation  of  the 
tax  levied,  assessed  or  payable 
under  this  act,  such  portion  of  the 
gross  receipts  as  is  derived  from 
business  conducted  in  commerce  between 
this  state  and  other  states  of  the 
United  states,  or  between  this  state 
and  foreign  countries,  whioh  the 
Jtate  of  Missouri  is  prohibited  from 
taxing  under  the  Constitution  or  lews 
of  the  United  states  of  ,jnerica,  and 
such  portion  of  the  gross  receipts 
as  is  derived  from  sales  of  tangible 
personal  property,  services,  substances 
and  thing*  whioh  the  Jtate  of  kissouri 
is  prohibited  from  taxing  or  further 
texing  under  the  Constitution  of 
this  state." 
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In  the  case  of  fexoma  Natural  Gas  Co.  v.  Hailroed  Commis- 
sion of  Texas,  59  F.  (2d)  750,  the  question  of  companies  engaging 
exclusively  in  producing,  selling  and  transporting  gas  from  one 
state  to  another  was  discussed.  The  Court  said  (l.c.  753): 


"The  plaintiffs  are  engaged 
exclusively  in  producing,  sell- 
ing, and  transporting  gas  from 
the  3tate  of  Texas  for  delivery 
to  purchasers  in  other  states, 
under  contracts  made  prior  to  the 
enactment  of  the  statute.  These 
are  the  essential  elements  of 
interstate  commerce.  Producers 
Transportation  Co.  v.  California 
Hallroad  Commission,  251  U.o. 

228.  * * * *■ 

The  general  principle  of  law  relating  to  Interstate  com- 
merce Is  found  in  the  opinion  in  the  case  of  Dahnke-v/alker  Co.  v. 
Bondurant,  257  U.  3.,  l.c.  290-291: 


"The  commerce  clause  of  the  Con- 
stitution, *rt,  I,  oec.  8,  Cl.  3, 
expressly  commits  to  Congress  and 
impliedly  withholds  from  the  several 
states  the  power  to  regulate  commerce 
among  the  latter.  3uch  commerce  is 
not  confined  to  transportation  from  one 
state  to  another,  but  comprehends 
all  commercial  intercourse  betreen 
different  states  and  all  the  component 
parts  of  that  intercourse.  Vhere 
goods  in  one  state  are  transported 
into  another  for  purposes  of  sale 
the  commerce  does  not  end  with  the 
transportation,  but  embraces  as  well 
the  sale  of  the  goods  after  they  reach 
their  destination  and  while  they  are 
in  the  original  packages.  Brown 
Maryland,  12  Vheat.  419,  446-447; 
iunerican  Jteel  &.  Mre  Co.  v.  Jpeed, 

192  U.3.  500,  519.  on  the  same  prin- 
ciple, where  goods  are  purchased  in 
one  state  for  transportation  to  another 
the  commerce  includes  the  purchase  quite 
as  much  as  it  does  the  transportation, 
iunerican  express  Co.  v.  Iowa,  196  U.3.  133, 
143.  This  has  been  recognized  in  many 
decisions  construing  the  commerce  clause. 
Thus  It  was  said  in  y/elton  v.  Missouri, 

91  U.3.  275,  280:  ’Commerce  is  a term 
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of  the  largest  import.  It  compre- 
hends intercourse  for  the  purpose 
of  trade  in  any  and  all  its  forms, 
Including  the  transportation,  pur- 
chase, sale  and  exchange  of 
commodities.*  In  Kidd  v.  Pearson, 

128  U.o.  1,  20,  it  was  tersely  said: 
’Buying  and  selling  and  the  trans- 
portation incidental  thereto  constitute 
commerce.*  In  United  states  v.  £.C. 
Knight  C6.,  156  U.8.  1,  13,  'contracts 
to  buy,  sell,  or  exchange  goods  to  be 
transported  among  the  several  states' 
were  declared  'part  of  interstate 
trade  or  commerce.'  And  in  ^ddyston 
Pipe  & Jteel  Co.  v.  United  .States, 

175  U.o.  211,  241,  the  court  referred 
to  the  prior  decisions  as  establishing 
that  'interstate  commerce  consists 
of  intercourse  and  traffic  between 
the  citizens  or  inhabitants  of  dif- 
ferent states,  and  includes  not  only 
the  transportation  of  persons  and 
property  and  the  navigation  of  public 
waters  for  that  purpose,  but  also 
the  purchase,  sale  and  exohange  of 
commodities.'  In  no  case  has  the 
court  made  any  distinction  between 
buying  and  selling  or  between  buying 
for  transportation  to  another  3tate 
and  transporting  for  sale  in  another 
state.  ^uite  to  the  contrary,  the 
import  of  the  decisions  has  been  that 
if  the  transportation  was  incidental 
to  buying  or  selling  it  was  not  material 
whether  it  came  first  or  last." 


The  question  of  transmitting  water,  gas,  electricity, 
etc.  from  one  state  to  another  and  there  sold  to  another  company 
or  sold  by  a Missouri  company  to  the  ultimate  consumer  is  dis- 
cussed in  the  case  of  Missouri  v.  Kansas  Gas  Co.,  265  U.3.  298, 
l.c.  306,  as  follows: 

"The  business  of  the  Jupply  Company, 
with  an  exception  not  important  here, 
is  wholly  interstate.  The  sales  and 
deliveries  are  in  large  quantities  not 
for  consumption  but  for  resale  to  con- 
sumers. There  is  no  relation  of  agency 
between  the  .Supply  Company  and  the 
distributing  companies,  or  other  relation 
except  that  of  seller  and  buyer,  Public 
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Utilities  Comm.  v.  Landon,  249 
U.3.  236,  244-245;  and  the  interest 
of  the  former  in  the  commodity 
ends  with  its  delivery  to  the  latter, 
to  which  title  and  control  thereupon 
pass  absolutely.  The  question  is, 
therefore,  presented  in  its  simplest 
form;  and  if  the  claim  of  state 
power  be  upheld,  it  is  difficult  to 
see  how  it  could  be  denied  in  any 
case  of  interstate  transportation  and 
sale  of  gas.  Both  federal  courts 
denied  the  power.  The  state  court 
conceded  that  the  business  wa3  inter- 
state and  subject  to  federal  control, 
but  rested  its  decision  the  other 
way  upon  the  fact  that  Congress  had 
not  acted  in  the  matter  and  that,  in 
the  absence  of  such  action,  it  was 
within  the  regulating  power  of  the 
Jtate.  The  question  is  controlled 
by  familiar  principles.  Transportation 
of  gas  from  one  State  to  another  is 
interstate  commerce;  and  the  sale  and 
delivery  of  it  to  the  local  distributing 
companies  is  a part  of  such  commerce. 

In  Public  Utilities  Comm.  v.  Landon, 
supra,  at  p.  £45,  this  Court  said: 

’That  the  transportation  of  gas 
through  pipe  lines  from  one  state  to 
another  is  interstate  commerce  may 
not  be  doubted,  .also,  it  is  clear 
that  as  part  of  such  commerce  the 
receivers  might  sell  and  deliver  gas 
so  transported  to  local  distributing 
companies  free  from  unreasonable 
interference  by  the  Jtate.*  dee 
Pennsylvania  v.  .Vest  Virginia,  262 
U.J.  553,  596,  and  cases  there  cited. " 

It  will  be  noted  by  the  above  decision  that  there  is  no 
distinction  as  to  the  interstate  commerce  feature  when  pipe  lines 
sell  to  the  ultimate  consumer  or  when  they  sell  to  a distributing 
company. 


The  right  to  tax  an  occupation,  or  the  privilege  of  doing 
business,  is  decided  in  the  case  of  Ozark  Pipe  Line  Co.  v.  konier, 
266  U.o.,  l.c.  561,  as  follows: 
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"The  tax  is  one  upon  the  privilege 
or  right  to  do  business  (Htate  ex 
rel. Marquette  hotel  Invest.  Co.  v. 
dtate  Tax  Commission,  282  ko.  213, 

234,  221  o.w.  721);  and  if  appellant 
is  engaged  only  in  interstate  commerce, 
it  is  conceded,  as  it  must  be,  that 
the  tax,  so  far  as  appellant  is  con- 
cerned, constitutionally  cannot  be 
imposed.  It  long  has  been  settled 
that  a state  cannot  lay  a tax  on 
interstate  commerce  in  any  form,  -- 
whether  on  the  transportation  of  sub- 
jects of  commerce,  the  receipts 
derived  therefrom,  or  the  occupation 
or  business  of  carrying  it  on.  Leloup 
v.  Mobile,  127  U.o.  640,  648,  32  L. 
ed.  311,  314,  2 Inters.  Com.  Hep.  134, 

8 oup . Ct.  uep.  1380;  hansas  City, 

Ft.  c>.  & U.  H.  Co.  v.  Botkin,  240 
U.H.  227,  231,  60  L.  ed.  617,  618, 

36  jup.  Ct.  Hep.  261,  and  cases  cited. 
Plainly,  the  operation  of  appellant's 
pipe  line  is  Interstate  commerce, 
and  beyond  the  power  of  state  taxation. 
Eureka  Pipe  Line  Co.  v.  hallanan,  257 
U.o.  265,  272,  66  L.  ed.  227,  231, 

42  Hup.  Ct.  xtep.  101;  United  Fuel  Gas 
Co.  v.  Hallanan,  257  U.3.277,  66  L. 
ed.  234,  42  Hup.  Ct.  Hep.  105.  But 
the  contention  In  Justification  of  the 
tax  is  that  appellant  is  also  engaged 
in  doing  local  business,  the  basis  of 
such  contention  being  the  fects  con- 
cerning its  ownership  and  use  of  property 
other  than  the  pipe  line,  and  its 
various  acts  and  activities  within  the 
state  hereinbefore  recited;  and,  further, 
that  the  purpose  for  which  it  is  incor- 
porated, as  declared  in  its  articles, 
comprehend  other  activities  than  that 
of  transporting  petroleum;  namely,  the 
acquisition  and  operation  of  telegraph 
and  telephone  lines,  dealing  in  and 
transporting  merchandise,  etc." 


In  the  case  of  Crew  Levlck  Co.  v.  Pennsylvania,  245  U.o. 
l.c.  297,  certain  taxes  were  held  to  be  legal  even  though  it 
applied  to  Interstate  commerce  transactions  (in  the  instant 
case  it  applies  to  a tax  on  gross  receipts)  and  the  Court  said: 

"These  taxes  were  held  valid,  because 
unlike  a gross  receipt  tax,  they  do  not 
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withhold  for  the  use  of  a state 
a part  of  every  dollar  received 
in  such  transactions." 


It  is  the  opinion  of  this  department  that  sales  of  electrical 
energy,  water,  gas,  heat,  etc.,  when  conveyed  to  another  state 
and  there  sold  to  another  company  or  other  distributors,  or  to  the 
ultimate  consumer  or  user,  are  legal  deductions  in  computing  the 
retail  occupation  tax. 

In  the  event  a company  is  engaged  in  both  Intrastate  and 
interstate  sales  of  electricity,  etc.,  all  intrastate  sales  should 
be  computed  in  arriving  at  the  amount  of  the  tax.  This,  however, 
is  not  applicable  to  tangible  personal  property  sold  in  Interstate 
commerce  transactions,  as  there  are  various  elements  which  enter 
into  the  sale  of  tangible  personal  property  as  it  may  be  affected 
by  the  commerce  clause. 

This  conclusion  is  based  solely  on  the  facts  as  presented 
in  your  question,  and  cannot  be  considered  as  decisive  of  all 
questions  wherein  the  commerce  clause  is  involved.  The  facts  in 
each  Instance  will  require  individual  consideration. 


VI. 

Rental  receipts  from  property  ased  in 
operations .Including  rental  of  apparatus 
and  real  estate,  rental  of  pole  space, 
and  conduit  space,  anct  rental  of  sub- 
station and  equipment"!"" 

If  this  question  applies  to  Section  in  its  entirety,  it 
will  be  necessary  to  divide  the  question.  If  the  rental  receipts 
relate  to  telephone  companies,  then  subsection  (c)  will  govern. 
Subsection  (c)  provides: 


".lales  of  service  to  telephone 
subscribers  and  others  for  the 
transmission  of  messages  and  con- 
versations, both  local  or  long 
distance,  and  upon  the  sale.,  rental 
or  leasing  of  all  equipment  QT  ser- 
vices pertaining  or  incidental  thereto." 


.Subsection  ^ *s  Plain  and  unambiguous  in  its  terms  and 
definitely  states  that  such  receipts  are  to  be  included,  subsec- 
tions (a),  ^b),  (d),  le),  (f),  (g)  and  (h)  contain  no  such  specific 
provisions  with  reference  to  the  receipts  from  rental  or  leasing 
of  other  equipment,  but  clearly  state  that  the  receipts  derived 
rrom  the  sale  of  services  pertaining  thereto  are  taxable,  and 
it  is  our  opinion  that  no  legal  deduction  can  be  made  therefrom 
in  the  case  of  subsection  (c). 
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subsection  (a)  of  Section  2a  places  a tax  of  one-half 
of  one  per  cent  on  3ales  of  admission  tickets,  cash  admissions, 
charges  and  fees  to  places  of  amusement,  games  and  athletic 
events;  subsection  (b)  relates  to  sales  of  electricity,  water, 
sewer  service  and  gas,  while  subsection  (d)  relates  to  sales  of 
service  for  transmission  of  messages  by  telegraph  companies. 
Subsection  (g)  relates  to  sales  of  tickets,  fares  and  services 
by  railroad  companies,  express  companies,  bus  lines,  truck  lines, 
and  all  character  of  transportation  companies  engaged  in  the 
transportation  of  persons  or  freight  for  hire.  It  is  our  opinion 
that  so  far  as  the  rental  receipts  as  contained  in  your  question 
are  pertinent,  the  receipts  from  the  same  should  not  be  Included 
in  the  Instances  enumerated,  i.e.,  subsections  (a),  (b),  (d) 
and  (g). 

oubsection  (e)  of  section  2.a  reletes  to  sales  of  newspaper 
advertising  and  newspaper  service;  subsection  (f)  relates  to 
commercial  laundry,  cleaning  and  dyeing  service;  and  subsection 
(h)  relates  to  billboard  and  all  other  kinds  of  outdoor  adver- 
tising. Lection  2a  states:  "For  the  privilege  of  a person 
engaging  in  the  business  of  rendering  the  services  * * * a tax 
is  hereby  imposed  upon  such  person  at  the  rate  of  one-half  of 
one  per  cent  of  the  gross  receipts  * * *"  In  these  three  above 
mentioned  subsections  the  Legislature  has  not  stated  definitely 
that  the  tax  shall  be  computed  on  sales  alone,  as  mentioned  in 
the  other  subsections;  therefore,  we  are  of  the  opinion  that  the 
rental  receipts  wherein  they  include  the  furnishing  of  services 
as  mentioned  in  the  Act  are  not  legal  deductions. 


VII. 

Jales  of  material  end  supplies  to 
employees  mutual  benefit  association, 
sales  of  material  and  supplies  to 
employees  aad  sale  of  material  and 
supplies  In  conjunction  with  louse 
wiring. 

deferring  to  the  first  part  of  your  question,  i.e.,  sales 
of  material  and  supplies  to  employees  of  mutual  benefit  associa- 
tions, it  is  our  opinion  that  the  same  should  be  governed  by 
subsection  (g)  of  Lection  1 (Laws  of  jdo.  1933-34,  uctra  Jession, 
p.  156),  which  is  as  follows: 

"*oele  at  retail'  means  any 
transfer  of  the  ownership  of,  or 
title  to,  tangible  personal  property 
to  the  purchaser,  for  use  or  consump- 
tion and  not  for  resale  in  any  form 
as  tangible  personal  property,  for  a 
valuable  consideration." 
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oub-section  (b)  of  Jec.  1 is  further  pertinent  to  the 
question,  and  provides  as  follows: 

"'Jale'  means  any  transfer,  exchange 
or  barter,  conditional  or  otherwise, 
in  any  manner  or  by  any  means  whatso- 
ever, of  tangible  personal  property 
for  valuable  consideration,  and  the 
rendering,  furnishing  or  selling  for 
a valuable  consideration  any  of  the 
substanoes  and  things  and  services 
hereinafter  designated  and  defined." 

oub-sectlon  (a)  of  Jec.  1 of  the  *ot  provides  that  a "Person" 
Includes  any  * * syndicate  or  other  group  or  combination  acting 
as  a unit,  i. nd  the  plural  as  well  as  the  singular  number."  we 
think  that  mutual  benefit  associations  are  Included  in  the  defini- 
tion of  the  word  "person"  - that  the  association  is  conducting  a 
business  and  selling  at  retail;  therefore,  the  receipts  should  be 
computed  in  arriving  at  the  tax.  If,  however,  this  question 
involves  the  element  of  wholesalers  selling  to  mutual  benefit 
associations,  then  the  element  of  resale  would  be  Involved  and  the 
same  would  be  deductible. 

as  to  the  sale  of  material  and  supplies  to  employees,  we 
assume  that  this  refers  principally  to  wholesale  firms  who  permit 
their  employees  to  buy  at  wholesale  or  retail  prices.  The  ,.ct 
does  not  specifically  exempt  persons  engaged  exclusively  in  the 
wholesaling  of  merchandise;  it  merely  exempts  all  tangible  personal 
property  which  is  sold  for  resale;  hence,  in  the  case  of  a whole- 
sale firm  making  retail  sales,  the  gross  amount  of  such  sales  are 
subject  to  the  tax.  Therefore,  when  wholesale  firms  sell  directly 
to  the  employees,  for  use  or  consumption,  such  sales  are  taxable, 
rerardless  of  the  amount  of  the  consideration  for  such  sales. 

In  regard  to  the  question  of  sales  of  material  and  supplies 
in  conjunction  with  house  wiring,  If  same  Involves  contractors, 
we  have  recently  rendered  an  exhaustive  opinion  regarulng  the 
same.  However,  eliminating  the  question  of  contractors,  the  retail 
market  value  of  the  meterlal  end  supplies  should  be  included  in 
the  return,  but  the  labor  performed  in  connection  with  the  meterlal 
and  supplies  is  a legal  deduction. 

He  have  heretofore  rendered  your  department  an  opinion 
as  to  the  taxability  or  non-taxability  of  the  «.ct  as  it  relates 
to  municipal  street  lighting,  municipal  building,  lighting  and 
sales  of  electricity  to  state,  county  and  federal  governments  for 
use  in  lighting  public  buildings,  also  sales  to  religious,  charita- 
ble and  fraternal  and  non-profit  organizations. 

a8  to  freternal,  religious,  charitable  and  non-profit 
organizations,  the  fact  that  an  organization  is  religious 
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charitable  or  fraternal  in  nature  does  not  necessarily  exempt 
the  gross  receipts  from  the  tax.  The  test  is  whether  or  not 
such  an  organization  la  a domestic,  conmercial  or  industrial 
organization.  If  it  is  a lodge  or  meeting  place  or  a church 
used  exclusively  for  that  purpose,  then  the  electrical  energy 
consumed  would,  in  our  opinion,  be  deductible,  but  if  the  organ- 
ization is  carrying  on  a business  in  conjunction  therewith, 
charitable,  fraternal  or  religious  in  its  nature,  then  the  business 
in  connection  therewith  would  be  using  electrical  energy  under 
one  of  the  above  classes  of  consumers;  therefore,  the  amount 
of  energy  consumed  would  not  be  deductible. 


Respectfully  submitted, 


OLLIV£R  W.  NOL&M, 
Assistant  attorney  General. 


xiPPROV-dD : 


JOkN  .7.  KGFFMaN,  jF7~, 
(Acting)  Attorney  General. 


STATE  ATriLETIC  COMMISSION:  It  i s vnlcwful  to  pay  members  of  Commission 
personally  $25.00  per  month  as  office  expense,  but  the  Commission  wioh 
consent  of  Governor  may  appoint  assistants  whose  salary  shall  not 
exceed  $5.00  per  day 


June  10,  1955* 


honorable  iorrest  ^mith, 
otate  auditor, 

Jefferson  City,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
June  6,  1955  requesting  an  opinion  as  to  the  following  atute 
of  facts: 


"Section  12998,  rt.o.  Mo.  1929 
provides  that  every  commissioner 
(meaning  athletic  Commissioner) 

3hall  serve  as  such  without  salary. 

The  Commissioners  in  their  meeting 
on  July  5,  1933  passed  a motion  to 
pay  each  commissioner  ^25.00  a 
month  for  office  expense. 

I would  like  an  opinion  from  your 
office  as  to  whether  this  $25.00 
a month  can  be  legally  paid  to  the 
commissioners  of  this  commission." 

Section  12998,  K.S.  ko.  1929  specifically  provides 
that  every  commissioner  shall  serve  as  such  without  salary;  how- 
ever, oection  13001,  H.J.  ko.  1929  provides: 

"The  athletic  commission  shall, 
with  the  consent  of  the  governor, 
appoint  a secretary  at  a salary  of 
five  dollars  (-.5.00)  per  day  while 
engaged  in  carrying  out  the  provisions 
of  this  chapter  and  such  other  em- 
ployes and  clerical  assistants  as 
they  may  deem  necessary  to  discharge 
the  duties  of  the  commission.  fhe 
salary  of  each  such  employe  or 
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assistant  shall  not  exceed 
fire  dollars  U5.00)  per  day 
while  engaged  in  carrying  out 
the  'provisions  of  this  chapter. 

* * * * n 


C0KCA.UJ10M 


It  is  the  opinion  of  this  department  that  it  would  be 
unlawful  to  pay  to  the  members  of  the  athletic  Commission  of 
the  Jtate  of  klssouri  ersonally  ^25.00  per  month  as  office 
expense.  Nevertheless,  the  i..thletic  Commission  may,  with  the 
consent  of  the  Governor,  appoint  employees  or  assistants  whose 
salary  shall  not  exceed  ^>5.00  per  day,  and  payments  to  these 
employees  or  assistants  may  be  legally  made  upon  warrants 
drawn  on  the  btate  Treasurer  and  approved  by  the  Jtate  auditor. 


respectfully  submitted, 


JCHU  W.  bXYTHAh,  Jr., 
(acting)  Attorney  General. 


J H:^B 


STATE  AUDITOR— CRIMINAL  COSTS— COURT  REPORTERS'  FEES: 
On  Statutory  certificate  from  the  Prosecuting  Attorney 
and  Trial  Judge  the  State  Auditor  may  pay  criminal 
costs  in  criminal  cases  charged  against  the  State. 


June  14,  1935* 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir* 

ffe  hereby  acknowledge  your  request  for  an  opinion, 
dated  May  16,  1936,  which  reads  as  follows* 

"This  office  la  In  receipt  of  a fea 
bill  from  the  Circuit  Clerk  of  ftone 
County,  Missouri,  wherein  the  costs 
of  the  bill  of  exceptions  furnished 
the  defendant  is  charged  as  costs 
against  the  state.  The  facts  sur- 
rounding the  appeal  are  as  follows: 

The  defendant  was  convicted  of  mur- 
der and  sentenced  to  ten  years  In 
the  State  Penitentiary  on  the  14th 
day  of  October,  1933*  Lefmdscit 
filed  his  affidavit  for  appeal  and 
appeal  was  granted  to  the  uprema 
Court  of  Missouri  on  the  same  date, 
being  October  14th,  1933.  There- 
after on  the  P3rd  day  of  August, 

1934,  the  following  record  was 
made  in  the  Stone  County  Circuit 
Court  In  the  above  ease* 


* Now  at  this  day  it  is  ordered 
by  the  Court  that  T.  E.  Custer, 
the  defendant  In  this  cause  be, 
and  he  la  hereby  permitted  to 
perfect  his  appeal  to  the  Suo- 
reme  Court  of  the  State  of 
Missouri  at  the  cost  of  the 
State,  ' 

"On  October  10th,  1034,  the  transcript 
proper  with  s cony  of  the  till  of  ex- 
ceptions was  filed  with  the  Clerk  or 
the  Supreme  Court  of  Missouri,  There- 
after the  case  W88  reversed  and  remanded 
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to  the  Stone  County  Circuit  Court 
for  * new  trial,  and  thereafter  at 
the  iiarch  Tern  1935  of  said  tone 
County  Circuit  Court  the  defendant 
entered  a plea  of  guilty  to  the 
charge  of  manslaughter  and  his  pun- 
ishment was  assessed  at  the  term 
of  two  years  in  the  State  Peniten- 
tiary# 

"This  office  requests  an  opinion  as 
to  whether  or  not  the  state  Is  liable 
for  the  till  of  exceptions  furnished 
defendant  in  view  of  the  fact  that  ' 
the  order  was  not  made  at  the  time 
the  anneal  was  granted,  but  was  made 
some  ten  months  after# 


"I  am  enclosing  a cony  of  an  opin- 
ion received  by  this  office  on  Jan- 
uary 17th,  1930,  on  the  Question  of 
costs  of  a bill  of  exceptions,  tut 
this  opinion  does  not  cover  this 
question  aa  the  opinion  of  January 
17th,  1930,  was  given  on  s different 
state  of  facts  in  that  the  appeal 
had  already  been  disposed  of  by  the 
Supreme  Court  at  the  t Ism  the  orders 
of  the  Circuit  Court  were  made  tax- 
ing the  costs  on  the  state# n 

Ve  also  acknowledge  receipt  of  the  copy  of  an  opin- 
ion written  by  the  honorable  Stratton  -hartal.  Attorney 
General,  to  Honorable  i»#  D#  ihompson,  dated  January  17, 
1930,  and  referred  to  in  the  above  letter# 

The  facts  disclosed  in  your  request  show  that  the 
appeal  was  perfected  within  one  year  fr^m  Judgment, 
which  was  within  the  time  allowed  by  law  for  perfecting 

an  appeal# 


Section  11732  K,S.  Mo#  1929,  refer  *ed  to  in  the 
^hartel  opinion  could  be  applicable  only  to  counties  and 
cities  of  over  one  hundred  thousand  (100,000)  inhabitants, 
and  provides  that  a transcript  of  the  evidence  in  a crim- 


inal cause  be  furnished  by  the  stenographer,  and  that 
taxed  as  costa  against  the  Stats  or  county,  as  may  be 


proper. 


aid  section  reads  aa  follows: 
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"All  shorthand  notes  of  examination 
in  criminal  matters,  other  than  reg- 
ular trials  thereof,  shall  be  turned 
over  at  once  by  said  reporter  to  the 
Drosecutlng  officer  of  the  court. 

But  all  other  shorthand  notes  taken 
by  said  reporter  shall  be  filed  by 
him  In  the  clerk's  office  of  said 
court,  and  shall  b ecome  a nart  of  the 
record  of  said  court,  and  such  re- 
porter shall  transcribe.  In  legible 
English,  any  of  such  notes,  or  any 
part  thereof,  whenever  required  by 
the  clerk  so  to  do)  and  such  clerk 
shall  make  out  certified  copies  of 
such  transcript  or  longhand  notes 
for  any  person  upon  the  oayment  of 
legal  fees  allowed  by  law  for  copies 
of  records  and  papers,  except  that 
whenever  said  reporter  shall  be  re- 
quired to  take  notes  before  the  grand 
jury  he  shall  be  sworn  to  secrecy, 
and  all  such  notes  so  t aken  shall 
also  be  turned  over  by  said  reporter 
to  the  prosecuting  officer  of  said 
court;  and  provided,  that  in  cases 
of  apoeal  and  on  motions  for  new 
trial,  the  transcript  of  the  evi- 
dence shall  be  furnished  to  the  de- 
fendant uoon  the  order  of  the  court 
without  cos t to  said  defendant  when 
it  shall  aopear  to  the  satisfaction 
of  the  court  that  the  defendant  is 
unable  to  nay  the  cost  of  such  tran- 
scrlot  for  the  purpose  of  making 
such  aooeal;  and  provided  further, 
that  the  stenographer  shall  be  al- 
low ed~Tor  making  such  transcrTpI"" the 
sum  of  fifteen  cents  per  i'ollo  of 
one  hundred  words  for  each  transcript 
so  ffurnlshed;  and  when  tho  court 
shall  be  satisfied  that  the  defendant 
I j»  unable  to  pay  for  making  such  tran- 
script. the  same  shall  be  taxed  as 
costs  in  the  case  against  the  stnTe 
or  counFy.  as  m>  y be  proper. " 


Hon*  borrest  Smi  th 


4 


June  14,  1935 


The  population  of  Stone  County  at  the  last  census 
was  11,614  Inhabitants,  hence  section  11732,  supra,  has 
no  application  in  Stone  County,  as  suggested  in  your  re- 
quest for  an  opinion,  but  Court  Keoorters  in  Stone  County 
hold  their  office,  perform  their  duties,  and  are  entitled 
to  the  fee  as  provided  in  Chapter  79  R.  S.  Mo.  1929. 

Chapter  79,  R.  S.  Mo.  1929,  provides  for  the  appoint- 
ment of  Court  Reporters  in  Missouri  as  sworn  officers  of 
the  Court,  and  Section  11719  h.  S.  Mo.  1929  sets  out 
their  duties  as  follows: 

"it  shall  be  the  duty  of  the  official 
court  reporter  so  appointed  to  attend 
the  sessions  of  the  court,  under  the 
direction  of  the  Judge  thereof;  to 
take  full  stenographic  notes  of  the 
oral  evidence  offered  in  every  cause 
tried  kn  said  court,  together  with 
all  objections  to  the  admissibility 
of  testimony,  the  rulings  of  the 
court  thereon,  and  all  exceptions 
taken  to  such  rulings;  to  preserve 
all  official  notes  taken  in  said  court 
for  future  use  or  reference,  and  to 
furnish  t o any  person  or  persona  a 
transcript  o:‘  all  or  any  part  of  said 
evidence  or  oral  proceed  Inga  upon  the- 
payment  to  him  of  the  fee  hereinafter 
provldedT*’ 

Of  the  same  chapter,  Section  11722,  R.  S.  Mo.  1929 
sets  out  the  amount  and  manner  of  taxing  Court  Reporters' 
fees  and  costs,  and  provides  that  the  Reporters'  fees 
be  taxed  against  the  State  or  County  as^  may  be  proper. 

Said  section  reads  as  follows: 

"j-ach  court  reporter  shall  also  re- 
ceive from  any  person  or  persons 
ordering  transcripts  of  his  notes 
the  sum  of  fifteen  cents  per  folio 
of  one  hundred  words,  each  four 
figures  to  be  counted  as  one  word; 
and  any  Judge  may,  in  his  discretion, 
order  a t ranscrlpt  of  all  or  any 
part  of  the  evidence  or  oral  pro- 
ceedings for  his  own  use,  and  the 
court  reporter's  fees  for  making  the 
same  shall  be  taxed  in  the  same 
manner  as  other  costs  in  the  case: 
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Provlded.  that  in  c riminal  cases 
where  an  appeal  is  taken  or  a writ 
of  error  obtained  by  the  defendant, 
and  Lt_  shall  appear  to  the  satis- 
faction of  the  court  that  the  de- 
fendant Is  unable  to  pay  the  coat > 
of  such*  transcript  for  the  pur  no  so 
o perfecting  the  a not,  r.  3 , the  court 
shall  order  the  same  to  be  furnished 
and  the  court  reoorifcorT3~Feea  for 
malting;  the  same  shall  be  taxed 
ar°lnst  '•he  s fate  or  county  as  may 
he  proper;  and  In  such c aae  th-r- 
court  reporter  shall  furnish  * wo 
transcripts  in  duplication  of  hi. a 
notes  of  the  evidence,  for  one  of 
wh Ich  he  shall  receive  fifteen 
cents  por  hundred  words,  an  ; shall 
receive  no  compensation  for  the 
other*** 

Neither,  under  the  provisions  of  Section  11732, 
suppa,  nor  Section  11722,  supra.  Is  the  Trial  Court 
authorised,  or  has  it  Jurisdiction,  to  arbitrarily  fix 
the  Court  Reporters'  fifteen  cents  per  hundred  words  fee 
as  a charge  against  the  State*  It  is  up  to  the  Court  to 
determine,  under  the  law,  whether  the  State  be  liable  for 
said  costs*  The  phrase,  ’as  may  be  proper,”  as  used  in 
both  sections  allowing  the  Court  Reporters'  fees,  means 
that  the  Criminal  Court  can  allow  fees  for  a transcript 
of  the  Bills  of  Exceptions,  payable  to  the  Court  Reporter 
in  the  manner  and  in  the  amount  as  the  Legislature  has 
specifically  orovidedfor. 

Costs  allowable  against  the  State  are  only  proper, 
and  can  only  be  legally  taxed  as  costs,  when  the  Court 
taxing  them  can  lay  its  finger  on  the  Statute  authoris- 
ing the  item  or  items  specified  to  be  taxed  as  costs 
against  the  State*  The  mere  taxing  of  the  costs  by  the 
Court  against  the  State  does  not  make  the  claim  proper 
and  legal* 

In  the  case  of  Houts  v*  McCluney,  102  Mo*  13,  1*  c. 
16;  14  S*».  766,  our  Supreme  Court  saldi 

"In  the  first  place,  no  costs  are 
allowed  by  the  common  law*  They 
are,  with  us,  creatures  of  the 
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statute.  They  must  be  paid  in  the 
amounts  and  in  the  manner  specified 
in  the  statute." 

The  primary  liability  to  pay  Court  Reporters'  fees, 
and  all  other  costs  in  a criminal  csuse  where  the  defendant 
is  convicted  and  given  a penitentiary  sentence,  as  in  the 
case  under  consideration,  is  upon  the  defendant  and  Section 
3825  K.  S.  Mo.  1929,  provides: 

"Whenever  any  person  shall  b e con- 
victed of  any  cr?me  or  misdemeanor 
he  shall  be  adjudged  to  pay  the  costs, 
and  no  costs  Incurred  on  his  part, 
except  fees  for  board,  shall  be  paid 
by  the  state  or  county." 

On  conviction,  when  the  defendant  is  unable  to  pay  the 
costs,  the  State  is  liable  to  pay  costs,  except  costs  in- 
curred on  behalf  of  the  defendant,  as  provided  in  Section 
3826,  R.  S.  Mo.  1929.  Said  section  reads  in  part: 

"in  all  capital  cases  in  which  the 
defendant  shall  be  convicted,  and 
in  all  cases  in  which  the  defendant 
shall  be  sentenced  to  Imprisonment 
In  tlie  penitentiary,  and  in  cases 
where  such  person  is  convicted  of  an 
offense  punishable  solely  by  im- 
prisonment in  the  penitentiary,  and 
is  sentenced  to  imprisonment  in  the 
county  Jail,  workhouse  or  reform 
school  because  such  person  is  under 
the  age  of  eighteen  years,  the  state 
shall  pay  the  costs,  if  the  defendant 
shall  be  unable  to  pay  them,  except 
costs  Incurred  on  behalf  of  defendant . 

-*  ->  #. w 

The  Court  Reporter's  fee  for  transcribing  the  Bill  of 
Lxcentions,  to  be  used  by  this  defendant  in  his  behalf  on 
appeal,  can  possibly  be  a legal  charge  against  the  State 
under  the  above  statute.  Defendant  was  sentenced  to  the 
penitentiary  and  the  costs  taxed  as  they  were,  after  find- 
ing defendant  unable  to  p*y  the  costs,  were  charged  against 
the  State  by  the  Court's  order.  The  order  Itself  does  not 
create  the  State's  liability,  tut  it  does  lend  sanction  to 
the  truth  of  the  Prosecuting  Attorney's  and  Trial  Judge's 
statutory  audit.  There  is  a duty  on  the  Prosecuting  At- 
torney and  the  Trial  Judge  to  audit  fee  bills  prepared  by 
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the  Clerk  as  charges  against  the  State  and  for  them  to 
be  reasonably  sure  that  the  fees  charged  are  expressly 
allowed  by  law  for  such  service,  and  Section  3842  R*  S* 
Mo*  1929,  orovides: 

"It  shall  be  the  duty  of  the  prose- 
cuting attorney  tos  trictly  examine 
each  till  of  costs  which  shall  be 
delivered  to  him,  as  provided  in 
the  next  preceding  section,  for 
allowance  against  the  state  or 
county,  and  ascertain  as  far  as  pos- 
sible whether  the  services  have  been 
rendered  for  which  oharges  are  made* 
and  whether  the  fees  charged  are 
expressly  given  by  law  for  such 
services,  or  whether  greater  charges 
are  made  than  the  law  authorizes, 
and  if  said  fee  bill  has  been  made 
out  according  to  law,  or  if  not, 
after  correcting  all  errors  there- 
in, he  shall  report  the  same  to  the 
Judge  of  said  court,  either  in  term 
or  in  vacation,  and  if  the  same 
aDpears  to  b e formal  aid  correct, 
the  judge  and  prosecuting  attorney 
shall  certify  to  the  sUte  auditor. 
or  clerk  ot  the  county  court,  ac- 
cordingly a s the  state  or  county  is 
llablel  the  amount~of  costs  clue  by 
the  s'Tate  or  counTy  on  the  said  ?ee 
bill,  and  3wliver  the  same  to  the 
clerk  who  made  it  out,  to  b e col- 
lected w ithout  delay,  and  paid  over 
to  those  entitled  to  the  fees  al- 
lowed*" 


Section  3844  R*  S*  Mo*  1 29,  trovldes: 

"fihen  a fee  bill  shall  be  certified 
to  the  state  auditor  for  payment, 
the  c ertlflcate  of  the  Judge  and 
prosecuting  atTorney  aha  Ll  contain 
a statement  of  the  following  Racist 
Tha  + they  have  strictly  examined  the 
bill  of  costa;  that  the  defendant 
was  convicted  or  acquitted,  and  If 
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convicted,  the  nature  and  extent  of 
punishment  assessed,  or  the  cause  con- 
tinued generally,  as  the  case  may  bej 
that  the  offense  charged  Is  a capital 
one,  or  ounlehable  solely  by  Imprison- 
ment in  the  penitentiary,  as  the  case 
may  be;  that  the  services  aere  rendered 
for  which  cEarges  axe  rnacte.  and  that  the 
fees  charged  arc  expressly  aa thorite 
law,  and  til,  l they  are  properly  taxed 
agai  net  the  proper  pa rty.  and  that  the 
fees  of  no  more  than  three  id  tnesses  to 
prove  any  one  fact  are  allowed.  In 
cases  In  which  the  defendant  Is  convicted, 
the  judge  and  prosecuting  attorney  shall 
certify,  in  addition  to  the  f oregolng 
/‘acts,  that  +_he  defendant  Ts~TnBolvent. 
and  t hat  no  costs  chargeef  ITT  the  fee  “bill. 
fees  ’ or  board  expected,  were  Incurred  on 
the  part  of  the  defendant T* 

The  fact  that  the  Trial  Judge  and  Prosecuting  Attorney, 
in  compliance  with  Section  3842,  supra,  certify  a charge 
against  the  State  as  a legal  fee  and  part  of  the  costs  of 
a criminal  case,  as  the  statute  requires  in  such  matters. 

Is  not  final  and  conclusive  on  the  part  of  the  State  Audi- 
tor of  the  facts  certified  to.  This  exact  point  was  raised 
In  ;tate  ex  rel.  v.  Wilder,  196  Mo.  418,  1.  c.  425;  94  S.  W. 
396,  and  the  Court  said: 

"An  analysis  of  the  sections  of  the 
statute  in  reference  to  bills  of  costs 
as  herein  pointed  out,  makes  it  manifest 
that  the  legislature  never  Intended  that 
this  section  should  be  regarded  as  au- 
thority oh  the  part  of  the  Judge  and 
prosecuting  attorney  to  finally  audit, 
adjust  and  settle  all  costs  bills  in 
criminal  cases.  The  very  term  of  the 
statute  negatives  any  such  intention 
on  the  part  of  the  law-making  power. 

There  are  no  such  terms  used  in  any  of 
those  sections  which  indicate  that  they 
are  to  audit,  adjust  and  settle  bills 
of  coats,  tut  it  is  apparent  that  this 
section  means  to  impose  the  burden  upon 
the  Judge  and  prosecuting  attorney,  who 
are  presumed  to  be  familiar  with  the 
legitimate  costa  that  have  accrued  in  the 
case,  to  strictly  examine  the  fee  bills  and 
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certify  them  to  the  State  Auditor, 
who  finally  adjusts  and  settles  the 
same  fcy  the  drawing  of  an  auditor** 
warrant# " 

In  the  case  of  Morgan  v.  Eufflngton,  21  Mo#  549, 
which  was  a mandamus  against  the  State  Auditor,  a case 
where  the  Speaker  of  the  House  of  Representatives  had, 
under  the  law,  certified  to  an  account  for  services 
rendered  by  one  of  the  members,  and  the  member  was 
contending  that  the  certification  was  conclusive  of 
a legal  obligation  against  the  Stat-; , the  Supreme  Court 
said  at  1#  c#  552# 

"Under  these  circumstances,  the 
question  recurs,  whether  the 
auditor  can  inquire  into  the  truth 
of  the  fact,  or  contest  the  legality 
of  the  conclusion  stated  by  the 
speaker  in  his  certificate  granted 
to  the  petitioner# 

"The  auditor  of  public  accounts  is 
an  important  officer,  entrusted  with 
the  management  of  the  revenues  of  the 
state#  Whilst  the  treasurer  holds 
the  iron  or  brazen  key  of  the  treas- 
ury, the  auditor  holds  the  legal  key, 
and  it  is  through  his  instrumentality 
alone  that  money  can  lawfully  be 
drawn  from  it#  The  state  looks  to  him 
as  the  protector  of  her  treasure# 

The  oowers  confided  to  him  are  nec- 
essarily large,  and  as  by  his  mis- 
management the  state  may  at  any  time 
be  rendered  unable  to  fulfil  her 
pecuniary  engagements,  so  there 
should  be  a power  in  him  to  prevent 
such  a state  of  things.  Ho  doubt 
there  are  cases  in  which  t he  general 
assembly  may  make  a voucher  conclu- 
sive on  the  auditor,  and  require  him, 
as  a mere  instrument  of  the  law,  to 
issue  a warrant  without  any  examina- 
tion into  the  Justice  or  legality 
of  the  claim.  Yhether  the  general 
assembly  has.  In  any  case,  made  a 
voucher  conclusive  on  the  auditor. 

Is  a question  to  be  determined  by  the 
auditor,  subject  to  the  revision  of 
the  courts.  Ye  see  nothing  In  the 
act  fixing  the  pay  of  the  members 
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of  the  general  assembly  which  shows 
that  it  ’*as  designed  to  make  the 
voucher  of  the  speaker  conclusive 
on  the  auditor. " 


CONCLUSION. 


We  are  of  the  opinion  that  the  rules  of  law  announced 
In  the  cases  efid  Statutes  heretofore  cited  are  applicable 
to  the  provisions  set  out  In  Sections  11732  and  11722, 
supra,  giving  the  Trial  Judge  power  in  criminal  cases  to 
tax  costs  and  issue  cost  bills  against  the  State  nas  may 
be  oroper".  We  are  of  the  opinion  that  the  Trial  Court's 
order  set  out  in  the  request  for  this  opinion,  whereby 
he  ordered  "that  T.  ii.  duster,  the  defendant  in  this  cause 
be,  and  he  is  hereby  permitted  to  perfect  his  appeal  to 
the  Supreme  Court  of  the  State  of  Mis®  url  at  the  cost 
of  the  State,"  is  of  no  legal  force  insofar  as  it  being 
of  any  legal  authority  for  the  State  Auditor  to  pay  State 
money  to  a Court  Reporter  for  a transcript  of  the  evidence 
in  said  cause.  The  Court  order  would  have  no  different 
legal  effect  if  it  had  be„n  trade  at  the  time  the  so  peal 
was  granted.  It  is  up  to  the  Court  to  determine  that  the 
defendant  has  no  funds  to  pay  the  costs  of  a transcript 
for  purposes  of  perfecting  the  appeal  and  when  he  so  de- 
termines within  the  year  allowed  for  perfecting  an  appeal, 
then  he  can  tax  the  costs  against  the  State  or  County  as 
provided  in  Section  3826,  supra. 

Neither  this  Court  order  nor  the  statutory  certifi- 
cate of  the  Judge  and  Prosecuting  Attorney  to  the  auditor, 
as  to  the  taxation  of  costs  in  criminal  cases,  is  final 
and  conclusive  upon  the  State  Auditor.  ^Ince  by  mistake 
the  Prosecuting  Attorney  or  Judge  may  charge  to  the  State 
what  the  State  Is  not  bound  to  pay,  it  is  the  duty  of  the 
Auditor  to  reject  so  much  of  any  criminal  costs  bill  as 
is  improperly  charged  to  the  State*  In  the  present  case 
we  are  of  the  opinion  that  the  charge  for  court  reporting 
is  a proper  charge  within  the  provisions  of  Section  3826, 
supra,  and  should  be  allowed  by  the  Auditor  «hen  the  claim 
is  properly  certified  to  by  the  Prosecuting  Attorney  and 
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Trial  Judge,  as  crovided  in  Sections  3842  and  3844,  supra, 
showing  that  defendant  was  sentenced  to  two  years  in  the 
penitentiary,  that  defendant  was  insolvent  and  that  none 
of  the  costs  were  incurred  in  behalf  of  defendant*  The 
action  of  the  Trial  Judge  and  Prosecuting  Attorney  is 
presumed  to  be  according  to  law* 


Respectfully  submitted 


VIM.  QRR  SAWXSRS 

Assistant  Attorney  General 


APPROVED: 


Tsmrw.  X,  Jr. 

(Acting)  Attorney  General* 
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OFFICIAL  JONDS  - Payment  of  premium  may  only  be  made  where 

authorized  by  statute  and  by  appropriation  act. 
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llonorn  lo  orrest  ;mith 
3* ate  u ltor 
Jefferson  City,  Missouri 
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This  department  is  in  receipt  of  your 
letter  of  ay  3,  1S35  requesting  on  o inLon  os  to 
the  following  state  of  facts: 

"I  woul  like  to  be  a vised  by  your 
office  8S  to  my  rights  In  ’'ayln  r rrealums 
on  official  bon  s. 

"It  has  been  the  custom  of  the  state 
for  ye«r3  to  pay  the  premium  on  bonds 
where  a bond  is  required  to  be  given 
in  the  performance  of  the  duties  relative 
to  the  state,  ^orae  of  the  approorla  tlons 
•rovi  e for  the  payment  of  bonds,  some  of 
the  sta  utes  cresting  the  office  provide 
that  the  various  officials  must  give  o 
boo  , nd  I am  unable  to  determine  what 
bonds  I can  legally  pay  and  those  I can 
not  legally  pay." 


It  will  be  impossible  for  this  office  In 
this  o.  In Ion  to  cover  every  specific  bond  require  by 
the  st  utes  of  the  ~t  te  of  Missouri  and  to  pass  uron 
the  op  ro-rlntlon  acts  of  each  department  wherein  of- 
s are  required.  -owever,  ttM  general  rln- 
clnles  laid  down  for  your  guidance  may  bo  easily  applied 
to  e*<ch  r;  ocific  sts  ute. 
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Article  a,  Section  19  of  the  Conatitition  of 
the  State  of  Missouri  provides: 

"No  moneys  shall  over  be  paid  out  of 
the  treasury  of  thle  £>t*' e,  or  any  of 
the  funds  under  Its  management,  except 
In  ursuonce  of  an  appropriation  by  lowj 
now  unless  such  payment  be  made,  or  a 
warrant  shall  have  Issued  therefor,  within 
two  years  after  the  passage  of  such  ap- 
propriation act;  end  every  such  law, 
making  a new  appropriation,  or  continuing 
or  reviving  an  appro  riation,  shall  dis- 
tinctly specify  the  sum  a ppropriatod,  and 
the  object  to  which  it  is  to  be  applied ; 
and  it  shall  not  be  sufficient  to  refer 
to  any  other  law  to  fix  such  Siam  or  ob- 
ject* A regular  statement  cno  account 
of  tlv  receipts  and  expenditures  of  all 
public  money  shall  be  rubllshed  from  time 
to  time*" 


e'-tion  11421,  H*  >•  Wo*  1929  provides: 

"!»o  warrant  shall  be  drawn  by  the  nudtor 
or  paid  by  the  Iren  surer,  unless  the  money 
has  been  previously  »?;  roprio ter!  by  lowj 
nor  shall  the  whole  amount  drawn  for  or 
paid,  un<.  er  any  one  hen  , ever  exceed  the 
amount  appropriated  by  law  for  that  pur- 
pose • " 


In  determining  whether  or  not  the  premium  on  an 
official  bond  may  be  paid  for  out  of  nn  sp  roprlatlon  mace 
for  the  c Apartment  wherein  nn  official  bond  Is  required  for 
some  of.  leer,  depends  entirely  on  two  proposi tlons : (1)  Does 
the  statute  make  any  rovlslon  for  the  bond,  and  also  make 
provision  for  the  payment  of  the  premium  on  the  bond  by  the 
.itate?  r nd  (2)  foes  the  appropriation  act  of  that  department 
provide  for  the  payment  of  this  premium? 


Honors,  le  orrest  -mith 


Juno  18 , 1935 


In  oonatruin;;  tho  appropriation  net  with  resmet 
to  this  question,  It  oust  be  romoabered  that  appro  ristion 
sets  Ttuat  specify  the  purposes  for  which  the  appro  print  ion 
shall  be  used,  and  a '.one  made  for  one  c n- 

not  be  used  for  any  other  our  rose*  It  must  olso  be  romembered 
that  appropriation  sets  must  be  strictly  construed# 

"Another  general  rule  in  the  oonrtruc- 
tion  of  statutes,  npplicn  le  as  well  to 
mun'olpal  ordinances.  Is  that  acts  of 
the  character  here  un  .er  review  are  to 
be  strictly  construed#  fhe  limitation 
upon  the  use  of  the  appropriation  in 
proposition  0 is  such,  by  reason  of  its 
terns,  tint  the  invoking  of  the  general 

rule  is  not  necessary.” 

/ 

- Meyers  v.  Kansas  City,  13  S.W.  (2d)  900# 


conjlus iok. 


In  view  of  the  foregoing,  it  is  the  ooinlon  of 
this  department  that  premiums  on  official  ones  may  only  be 
paid  by  the  dtnte  of  visaouri  where  the  statute  requiring  the 
bond  provides  for  the  aycent  of  the  premium  by  the  tato  of 
Missouri,  and  tho  appropriation  act  for  the  department  wherein 
an  official  bond  is  required  of  some  official  makes  provision 
for  the  payment  of  the  premium  on  said  bone#  in  this  connection, 
it  must  be  remembered  tiu  t in  many  instances  the  giving  of  tho 
bond  Is  a condition  precedent  to  qualifying  for  the  office  and, 
unless  otherwise  provided  by  statute,  can  be  viewed  in  no  other 
light  than  the  personal  obligation  of  the  office  holder. 


Yours  very  truly. 


JOHH  \T.  HOF  MAM,  Jr. 
Acting  Attorney  General 


J H:Fi 


l'3£Si  Cheque0  of  venue  .ieposita  to  circuit  Judge  in  district 
ii-e  considered  in  fixing  probate  Judge  f^es. 


L'%1 

June  37,  193b. 


FILED 

M 


Honorable  Forrest  with 
3 tuts  \udl tor 
Jofrer«on  city,  lii  .eouri 


D#ir  i~lr: 

He  ao  no  •’’ledge  receipt  of  four  Inquiry  which  is  as 

follows: 


• ectlon  11783  provides  cert  in  fees 
that  the  Judges  of  the  . rob;  te  Courts 
of  ;:ls  our  1 tansy  be  entitled  to  retain 
for  their  services. 

1 would  lice  an  opi  .ion  from  jour  de- 
urtr.cnt  :«.e  to  vh  ther  the  fees  ro- 
oelvei  by  the  Circuit  Judge  from  change 
of  w^nuc  cases  Bhoul . be  used  in  a^oer- 
t iliiin.  the  ■ caouriv  of  foes  the  Probate 
judge  c.  a It- silly  retain,  anu  if  so, 
should  the  change  of  venue  f ea  for 
the  entire  circuit  be  uaed  or  only  the 
change  of  venue  feca  arlnlnr  from  the 
particular  ooiu.ty  where  the  rotate 
.7u<h-  la  located. 

•eotlon  1178'  • 81 3.' our  1 1939,  with  reelect  to 

fixing  the  an  unt  of  fees  for  services  for  judges  of  probate 
courts  in  Missouri,  provides  in  part  aa  follows: 

Provided  further,  that  whenever,  afte 
deduct! nr'  all  r asonable  and  neoos  ary 
expen&oa  . or  clerk  hire,  tne  amount  of 
fees  coll  cted  in  any  one  calendar  year 
by  or  for  any  one  probate  Judge  in  ny 
county  in  this  trt  te.  during  his  ter  of 


June  27,  1935 
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Hon.  rorrest  Smith 


office,  and  irrespective  of  the  d-  te 
of  accrual  of  suoh  fees,  shall  exceed 
a run  equal  to  the  annual  compensation 
in  the  aggregate  fro  i all  nouroes  und 
for  all  duties  by  virtue  of  the  of floe, 
except  the  1200.00  allowed  for  expenses 
when  holding  circuit  court  in  other 
counties,  provided  by  law  for  a judge 
of  the  circuit  oourt  having  jurisdiction 
in  such  county,  then  it  shall  be  the  duty 
of  such  probate  judge  to  pay  such  excess 
lest,  tea  pt.r  coat  thereof,  within  thirty 
deye  after  the  expiration  of  euch  year, 
into  the  tr  asur>  of  the  county  in  vhlch 
such  probate  judge  holds  office,  for  the 
benefit  of  the  school  fund  of  such  county.* 

It  will  be  noted  that  the  statute  contemplates  that  all 
rer.on.ble  and  nec  esaxy  expenses  for  cleric  hire  ehsll  be 
exempted  and  not  con  ldered  for  toe  <a»r?ose  of  determining  the 
amount  of  fees  the  probate  judge  is  allowed.  Likewise,  It  is 
observed  that  the  st  tuts  contemplates  the  fees  th  t are  ctuaiiy 
collected  within  the  given  o»l«n  «ur  year  and  not  what  feee 
accrued.  The  >ins«er  to  your  inquiry  turna  on  the  meaning  of 
the  eords  "annual  compensation  In  the  aggregate  from  all  sources 
and  for  all  duties  by  virtue  of  the  off loe4,  except  the  $1200.00 
and  except  the  ten  per  cent  provision. 

If  any  fees  in  a given  calendar  year  in  excess  of  the 
&LOve  stated  rule  are  collected  after  tho  term  expires,  they  are 
likewise  treated. 

section  922,  H.  t*.  Missouri  1939,  in  change  of  venue 
c.  n-  b requires  the  lltir*u*t  applying  for  the  change  to  deposit 
ten  dollars  with  the  clerk  of  the  court  *hou  he  files  his  ap- 
plication. 

Section  923  of  said  revision  provides  that  "after  a 
tr’al  had  or  upon  final  disposition  of  such  cause  In  said 
court1*  the  clerk  "shall  pay  said  sum  to  the  junge.  " 

Section  923  ufores&ld  has  an  express  proviso  that  said 
deposits  received  by  the  clerk  of  the  circuit  court  of  the 
city  of  tit. Louis  under  these  two  section?  shall  be  paid  by  him 
into  the  city  treasury  and  used  for  the  "payment  of  the  salaries 
of  th  circuit  judges  and  court  stenographers  of  the  said  city." 


June  27,  1935 


3- 


an.  Forrest  amlth. 


In  the  case  cf  Cunningnaa:  v.  Current  *1vgl  Ry.  Co.,  165 
Missouri  270,  the  court  bed  under  consideration  this  statute 
providing  for  the  payment  of  a ten  dollar  deposit  to  the  circuit 
juage  and  it  was  there  contended  that  the  provision  was  void 
and  unconstitutional  b-naus-s  it  increased  the  salary  of  the 
circuit  judge  Contrary  to  the  constitutional  provision.  In 
that  case  the  court  held  thet  the  statute  vac  constitutional 
and  did  not  violate  the  provision  tb  reof  against  increasing 
salaries  but  defined  it  to  be  ''compensation*  for  extra  labor. 

At  page  377  the  court  uses  this  language: 

*ihe  ten  dollars  ehoa©  payment  Is  required 
to  be  made  on  the  presentation  of  an 
application  for  a change  of  venue  from  the 
oiroult  where  the  o&use  Is  at  the  time 
pending,  Is  not  Intended  and  is  in  fact  in 
no  sense  an  increase  in  the  salary  of  the 
Judge  to  shoo.  it  is  to  be  paid,  but  com- 
pensation for  extra  labor  Imposed  upon 
1 lm  by  the  person  on  whose  application  tne 
venae  is  changed  oy  reason  ol  the  osuse 
being  sent  to  him  from  another  circuit. 

"The  compensation  mentioned  in  the  Con- 
stitution ar  a:.s  compensation  pai  l by  the 
St p 1 9,  or  some  subdivision  thereof,  in  the 
way  of  an  Increase  of  salary  or  oompens  tlon, 
which  can  not  be  increased  by  legislation 
during  the  period  for  which  the  Jud  e is 
el *o tod,  but  does  not  mean  that  he  may  not 
be  paid  for  extra  services  and  exoensee 
incurraJ  in  the  performance  thereof,  oven 
out  of  the  utata  treasury. * 

~ee  also  the  oase  of  State  ex  rel  vs.  Cass,  317  Mo.  744 
and  Cmmoni  vs.  Farm  r,  196  9.  *.  1106,  371  Mo.  306. 

The  salary  of  the  clrct it  Judge  is  dependent  on  and  Is 
p&ld  by  reason  of  hls  official  poeltl  n oa  oiroult  judge  of 
the  district  and  not  because  he  is  the  circuit  Judge  In  one  county 
or  other  counties,  the  unit  used  being  the  Judicial  district  and 
not  the  county,  receives  the  change  of  venue  deposits  or 

fees  for  cases  sent  into  hls  district,  and  the  district  Is  the 
territory  to  be  oonslaerea  in  determining  ho?  touch  m.ney  he 
reoeives  for  change  of  venue  deposits. 


June  27,  1935 


Hon.  Torrset  Smith, 


You  do  not  state  whether  your  inquiry  refers  to  the 
compensation  relative  to  the  circuit  judges  within  the  City  of 
t.uouis  or  out  over  the  state.  *»  are  asking  these  obser- 
vations v.ith  respect  to  the  alexies  and  compensation  of  circuit 
judges  outside  of  the  city  of  3t  .Louis. 

With  respect  to  tne  question  being  con  iaered,  ell  the 
money  received  by  the  judge  within  the  calendar  year  from  any 
source  and  which  he  would  nut  have  received  if  he  had  not  been 
such  circuit  judge,  exc-pt  the  £1300.00  and  the  reaaonnbla 
and  necu3  ary  expenses  for  ol  rfc  hire,  should  be  considered  and 
computed. 

It  will  be  observed  that  the  statute  here  considered 
uses  a most  comprehensive  expression  and  does  not  say  "salary* 
whloh  is  used  in  the  constitutional  provision,  but  instead  uses 
the  term  "compensation’*  and  s&ys  that  the  oompsnsation  Includes 
the  aggregate  from  all  aottfM  and  "for  all  duties  by  virtue  of 
the  office. * 


e »re  of  the  c pinion  th>  t the  deposits  made  by 
applicants  in  ohaxuce  of  venue  cases  and  xecelved  by  a circuit 
judge  within  the  judicial  uistxiot  of  which  he  is  the  judge  are 
to  be  tf-ken  Into  oenRiceration  in  determining  his  "annual 
compensation  in  the  ggregate  from  ell  sources  and  for  all  duties 
by  vlxtus  of  the  office*,  for  the  purpose  of  determining  the 
•oapen  u i n ef  Dm  ftobeti  Judge. 


Ycure  very  truly. 


DFAJCI  *ATJ»OW, 

Assistant  Attorney  General 

a proved: 


TJ  . . v , Jr. , 

Acting  Attorney  fenercl 


ov:  M 


BOARr  OF  FEALTH:  ) Director  of  medical  licensure  to  00  paid  out 

) ot'  Department  of  Health  fund. 

APPROPRIATIONS:  ) Vho  tc  sign  requisitions  for  disbursements  from 

f unds , di scus  3ed . 


July  10*  1935# 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City.  Missouri 


Dear  Mr.  Smith: 


This  is  to  acknowledge  your  letter  dated  July  1. 

1935,  as  follows: 

"In  your  opinion  of  December  3,  1934 
to  Dr.  ranett  P.  North,  President 
State  Board  of  Health,  on  pa^e  2,  you 
quote : 

»*  * * in  order  for  these  expendi- 
tures to  be  a proper  charge  against 
this  fund  it  is  nocossary,  first# 
that  the  services  must  have  been 
rendered  for  the  Board  of  Health, 

(not  the  department  of  Health)  * 

"In  your  conclusions  you  state  the 
following: 

* * * * Ahen  arriving  at  the  purpose 
for  which  the  appropriation  was 
made,  bear  in  mind  that  this  amount 
Is  a sacred  fund  derived  from  fees 
for  licensure  and  water  analysis  and 
shot:  id  be  expende  1 for  nly  main- 
taining the  Board  of  Health,  that  is, 
to  pay  the  traveling  expenses  of  the 
membe  s and  all  other  expenses  nec- 
essary for  the  carrying  out  of  the 
purpose  of  the  Board  of  Health  con- 
cerning their  activities  relative  to 
llce.usure  and  water  analysis.  * 


Hon.  Forrest  3nlth 
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July  10,  1235. 


"The  last  Legislature  appropriated 
under  section  22  of  iiB  536  to  pay  the 
salary  of  the  Director  of  Licensure 
out  of  the  Department  of  Health  fund 
and  not  out  of  the  Board  of  Health 
fund,  the  Department  of  Health  fund 
oeing  that  part  of  the  appropriation 
which  comes  out  of  the  ^eneral  revenue 
of  the  state.’ 

"I  am  in  receipt  of  a voucher  signed 
by  ;r.  ourke , President  of  the  State 
Board  of  Health  asking  that  the  salary 
of  the  : ir  ctar  of  Medical  Licensure 
be  paid  out  of  the  Board  of  Health 
fund  and  not  out  of  the  Department  of 
Health  fimd  as  shown  by  the  appropri- 
ation. 

"The  Llrector  of  medical  Licensure 
performs  no  services  in  the  Department 
of  Health  as  his  work  is  confined  to 
the  Board  of  Health. 

"with  the  above  explanation,  I would 
like  an  opinion  from  your  department 
on  the  following  questions: 

"First  - Docs  the  President  of  the 
State  Board  of  Health  have  any 
authority  to  make  requisition  on 
appropriation  out  of  Kcvenue  fund 
or  the  .apartment  of  Health  fund 
to  pay  employees  working  only  for 
the  Board  of  Health  fund* 

"Second  - vho  is  authorised  to  siiji 
request  vouchers  for  salary  payments 
out  of  the  Board  of  Health  fund  and 
who  should  sign  request  payments 
out  of  apartment  of  Health  funds, 
tho  latter  being  the  Commissioner »s 
O'fice  located  here  in  Jefferson  City." 


Hon.  lorreat  Smith 
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July  10,  1936. 


You  state  that  on  December  3,  1934,  this  Department 
rendered  an  opinion  to  Dr.  Fmnett  P.  North,  President  of 
t e State  Board  of  Health,  and  quoted  certain  parts  of  same, 
dawever,  we  invite  your  attention  to  the  fact  that  said 
communication  to  Dr.  Norti  was  not  an  official  opinion  but 
was  a synopsis  of  an  Inquiry  concerning  the  status  of  funds 
and  disbursements  therefrom.  However,  the  portions  quoted 
in  your  letter  properly  declare  the  law  and  the  statutes 
of  the  Board  of  Health  fund.  But,  as  such  was  not  an 
official  opinion,  we  will  pay  no  further  attention  to  same. 


I. 


On  May  6,  1935,  this  Department  rendered  you  an 
opinion,  and  we  quote  from  said  opinion,  wherein,  in  part, 
we  said  the  following! 

"♦However,  we  invite  your  attention  to 
a perfected  bill  now  before  the  56th 
General  Assembly,  namely.  House  Bill 
No.  536,  page  18,  which  provides  in 
part  as  follows! 

"STATE  BOARD  OF  HEALTH- 

DEPARTMENT  OF  HEALTH- 

SECTION  22.  There  is  hereby 
appropriated  out  of  the  state 
treasury,  chargeable  to  the 
State  revenue  fund,  the  sum  of 
Two  Hundred  Fifty  Two  Thousand 
dollars  ((252,000)  to  be  expend- 
ed for  the  following  purposes,  in 
the  amounts  hereinafter  stated: 

A.  Personal  Service: 


Health  Coranissioner *£  Or  flee: 


Hon.  Forrest  umith 


July  10,  1936 


Hie  salary  of  the  secretary, 
state  health  commissioner# 
secretary  to  the  state  health 
coTOQissioner , director  of 
llcer.sure,  supply  clerk,  multi - 
grapt  operator  and  Janitor," 

"'If  the  above  appropriation  Act  is 
enacted  and  approved  as  above  written, 
it  would  be  our  opinion  that  the 
salary  to  be  paid  to  the  Director  of 
edlcal  Licensure  would  be  paid  out 
of  the  above  fund,"* 


On  the  10th  day  of  June,  1935,  the  Governor  an proved 
House  bill  No.  536.  In  its  final  form,  however,  only 
207#000  was  provided  for  in  lieu  of  £252,000.  No  change 
was  cade  as  to  the  payment  out  of  said  fund  for  the  salary 
of  the  director  of  licensure, 

le  therefore  conclude  that,  as  the  Appropriation  Act# 
to-wlt,  douse  oill  No.  536,  Section  22,  has  been  approved 
and  that  such  makes  provision  to  pay  the  salary  of  the 
director  of  licensure,  said  director  of  licensure  should  be 
paid  out  of  the  Department  of  health  fund,  or  douse  Bill  No, 
536,  Section  22,  supra;  and  such  is  our  opinion. 


II. 

DOES  THE  PR  SIDiNT  OF  THE  STATE  BOAFD 

WTfsFTIh  n v TutTHEiWTS 
Wwulsi'ii  JIH3JT  XTpko&  iati.:;  "Cut  of 

Wvl WhTvRD  JU  to  PaK T^,nTuF~H  ALTH 

JYEES  «J( 


FUND  f6  to  r,... PLQ 


TOT bSTRTTIfr  r-’Aufa  PiffCT 


.ototei  oTTTy  -or 


Your  question  is  ambiguous  but  we  assume  that  you 
allude  to  the  medical  licensure  director,  and  having  ruled 
that  the  medical  licensure  director  should  be  paid  out  of  the 
l«partment  of  Health  fund,  the  answer  to  this  question  may  be 
dispensed  with.  However,  we  are  attaching  herewith  opinion 
rendered  by  this  Department  on  October  19,  1934,  to  'r.  unmett 
P.  North,  President  of  the  State  board  of  Health,  which  gives 


Hon.  Forrest  Smith 
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the  hi  story  concerning  the  duties  and  functions  of  the 
Commissioner  of  Health  and  the  State  Board  of  Health. 

It  is  to  be  borne  in  mind  that  the  hoard  of  Health 
is  charged  with  the  responsibility  of  supervising  and 
enforcing  matters  relating  to  public  health.  Since  the 
creation  of  the  State  board  of  Health  in  1883.  its  duties 
have  become  many  times  enlirged.  And  today  there  is  a 
i apart  ent  of  Health  consisting  of  many  divisions  over  which 
the  Board  of  Health  has  authority.  To  Illustrate:  The 
Board  of  Health  Is  responsible  for  all  matters  concerning 
public  health,  and  In  order  to  effectively  carry  on  the 
functions  and  duties  regarding  same,  a Department  of  Health 
was  provided  far  and  the  i apartment  of  Health  was  further 
sub-divided  into  divisions,  so  that  the  Board  of  Health  is 
responsible  for  the  activities  of  the  Department  of  Health 
and  all  Its  sub-divisions.  In  order  for  the  board  of 
Health  to  perform  the  duties  relating  to  public  health, 
and  have  money  to  accomplish  same,  the  Legislature  has 
provided  that  all  expenses  concerning  the  lepartnent  of 
Health  (or  those  doing  the  clerical  work)  should  be  paid 
from  the  general  revenue. 

fte  know  of  no  reason  why  the  board  of  Health  should 
have  any  employes  which  are  to  be  paid  out  of  the  Board  of 
Health  fund,  as  all  persons  employed  by  them  should  have 
their  salaries  paid  from  the  appropriation  made  to  the 
Department  of  Health. 

Referring  to  House  Bill  No.  536.  Section  21.  it  is 
seen  that  "Personal  Service,"  paragraph  "A",  provides  the 
following: 


"Compensation  of  members  of  the  board 
and  consultant;  salary  of  reporter, 
notary  and  witness  fees  and  coats  of 
investigations  and  hearix^s,  . . .^20,000." 

And  when  house  Bill  No.  306  becomes  effective,  August  27, 
1936,  eac n member  of  the  board  will  receive  4 10.00  per  diem 
compensation,  when  engaged  in  their  duties  for  the  Board. 


don.  Forrest  Smith 


-6- 


July  10,  1936. 


The  .>oard  of  Health  fund  Is  created  by  virtue  of 
Section  9119,  R.  S.  Mo.  1929,  and  in  part  provides  as 

follows s 


"All  fees  so  received  from  applicants 
lor  licenses  shall  bo  paid  into  ths 
state  treasury  and  shall  be  held  by 
the  state  treasurer  as  a separate  fund 
to  be  disbursed  only  in  payment  of 
expenses  of  maintaining  said  board 
of  health,  * * *• " 


"..Maintaining  said  board  of  health"  would  Include 
ths  per  diem  of  members  after  August  27,  1936;  also  for 
pawino  of  costs  of  investl^atl one  relative  to  unprofessional 
conduct  of  licensed  physicians  and  surgeons  eto. 


111. 

r,ll  ; IS  A'lTHOniZED  TO  SION  RE*U_ST 

_w_  s 1 n'’  ' lo  : :■ 

THE  uOAmD  JF  His  ALT  fl  Fi^D  AND  BKO 

31  :-H  a:  J ■ -T  ?AYM  NT 6 OPT  0£ 

, u-/.  :,r _i_  : ' • v 

, _i_  l ~ n».:  ...  a.;t- 

ED  IN  J.  NT EloJt:  CITY. 

All  moneys  to  be  paid  out  of  the  Board  of  Health  fund 
must  be  signed  by  the  president  ana  the  secretary  of  the  state 
Board  of  Health.  The  Commissioner  of  wealth  is  ex  officio 
secrotary.  See  opinion  dated  October  13,  1334,  supra. 

e invite  your  attention  to  this  provision  found  in 
Section  9119,  supra: 

"The  state  auditor  shall  issue  hie 
war  ant  on  the  state  treasurer  for 
payment  out  of  said  fund  on  the  certif- 
icate of  the  president  and  secretary 
of  the  state  board  of  health." 
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Section  9020,  Lavs  of  Missouri,  1933,  page  269, 
amended  by  itouse  Hill  No.  306,  by  the  58th  General  Assembly, 
provides  as  follows: 

**  * * ihe  president  of  the  board 
shall  certify  the  amount  to  the  com- 
mission r of  health  and  the  per  diem, 
traveling  and  other  expenses  of 
members  and  on  presentation  of  this 
certificate  the  auditor  of  state  shall 
draw  his  warrant  on  the  state  treasurer 
for  the  amount." 


It  is  seen  that  the  Legislature  intended  that  when 
moneys  were  withdrawn  from  the  Board  of  health  fund  that  the 
president  as  well  as  the  secretary  (Commissioner  of  health) 
should  sign  said  requisition. 


As  to  the  department  of  Health  fund,  we  do  not  find 
any  statute  that  provides  who  shall  sign  the  requisitions. 
However,  provision  is  made  that  the  Board  of  health  shall 
have  the  power  to  make  rules  and  regulations  concerning 
health  matters,  and  we  suggest  that  the  board  make  known  its 
wishes  by  adopting  a by-law  concerning  the  signing  of  requi- 
sitions for  warrants.  Until  the  Board  of  Health  acts,  we 
are  of  the  opinion  that  all  requisitions  for  moneys  to  be 
paid  from  the  Department  of  Health  fund  should  have  the 
approval  of  the  president  of  the  Board  of  Health  and  the  Com- 
missioner of  Health.  We  are  of  this  opinion  because  the 
Beard  of  Health  is  responsible  for  the  expenditure  of  moneys 
appropriated  tc  the  Department  of  Health  and,  consequently, 
ahoxild  approve  all  expenditures  until  it  delegates  that 
power  to  someone  else,  presumably  the  Commissioner  of  Health; 
the  only  exception  to  the  above  being  us  to  the  via  ter  Anal- 
ysis fund. 

This  provision  found  in  Lection  3032,  P.,  S.  Mo.  1929, 
concerning  fees  for  the  analysis  of  water,  in  part  provides 
as  fo  lows: 


"The  fees  collected  by  the  state 
board  of  health  under  this  article 
shall  be  turned  over  to  the  state 
treasurer,  who  shall  place  them  in 
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a special  fund  to  be  known  as  the 
state  board  of  health  water  and 
sewage  fund  and  as  much  as  is  neces- 
sary of  this  fund  shall  be  used  for 
maintaining  the  division  of  the  state 
board  of  health  to  be  known  as  the 
division  of  water  and  sewage  and 
said  fund  is  hereby  appropriated  for 
said  purpose,  and  the  state  auditor 
shall  draw  his  warrant  for  claims 
against  this  fund  after  suoh  claims 
have  been  approved  by  the  secretary 
of  the  state  board  of  health:  * * *" 


And  it  is  our  further  opinion  that  on  di sbur semen ts 
from  the  water  analysis  division  fund,  the  requisition  needs 
to  have  only  the  aporoval  of  the  secretary  of  the  State  Board 
of  Health  (borrmissioner  of  Health), 


Yours  very  truly. 


James  L.  ; torn  bos  tel 
Assistant  Attorney-General 


APPROVED* 


TW!  . H OFFIAH,  JT.  , 

( Ac ting ) Attorney-General . 


JLHtEG 
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Royalties  received  for  use  r»f  parents  issued  by  U.S.  Govern- 
ment during  years  1929,  30,  31  and  up  to  and  including 
kay  16,  1932  are  subject  to  income  tax  laws  of  the  State 
of  kissouri . 


i».ugU8t  16,  1935. 
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Honorable  Forrest  omlth, 
State  auditor, 

Jefferson  City,  Missouri. 


Dear  sir: 


attention:.  Lr,.  Broufihton 


This  department  is  in  receipt  of  your  letter  of 
June  25  in  which  you  request  an  opinion  as  to  the  following 
state  of  facts: 


"This  office  is  informed  that 
several  taxpayers  are  not  paying 
state  income  tax  on  royalties  re- 
ceived for  the  use  of  patents  and 
copyrights  based  on  the  United 
states  supreme  Court  decision  May 
14,  1926  in  the  case  of  Long  Com- 
missioner vs.  Rockwood  as  shown  in 
Court  decision  Volume  277,  United 
states  Reporter,  Page  142,  wherein 
it  is  stated  that  a state  may  not 
tax  the  income  received  by  its 
citizens  on  royalties  for  the  use 
of  patents  issued  to  him  by  the 
United  otates. 

"During  the  year  1932  the  decision 
of  the  United  states  Supreme  Court 
above  mentioned  was  overruled  in  the 
oase  of  the  Fox  Film  Corporation  vs. 
Doyal,  Volume  286,  Page  123,  United 
Jtates  Reporter,  and  held  that  the 
state  may  tax  income  reoelved  by 
citizens  on  royalties. 

"The  question  before  us  is  whether 
or  not  the  state  has  a right  to  tax  such 
royalties,  for  income  tax  purposes, 
received  by  citizens  during  the  period 
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from  Lay  14,  1928,  when  the  Long 
Commissioner  ts.  Rockwood  decision 
was  given,  and  May  16,  1932,  the 
date  of  the  Fox  Film  Corporation 
vs.  Doyal  decision.  Will  you  please 
give  us  your  decision  in  this  matter 
at  your  early  convenience?” 


On  March  22,  1933  this  department  rendered  an  opinion 
that  Income  taxes  could  not  be  levied  under  our  statute  on 
incomes  derived  from  the  use  of  patents  or  copyrights  for  the 
years  1929,  1930,  1931  and  1932.  Since  the  rendition  of  that 
opinion,  however,  the  Supreme  Court  of  Wisconsin  in  the  case  of 
Laabs  v.  Wisconsin  Tax  Commission,  261  N.W.  404  specifically 
decided  that  royalties  received  by  taxpayers  for  the  use  of 
patents  issued  by  the  United  states  Government  were  subject  to 
tax  during  the  years  1929,  1930,  1931  and  1932,  and  we  there- 
fore at  this  time  overrule  our  opinion  of  Larch  22,  1933. 

In  the  case  of  Laabs  v.  Wisconsin  Tax  Commission, 
supra,  the  Court,  in  passing  on  thl3  specific  question,  said: 

"In  May,  1928,  the  Supreme  Court 
of  the  United  States,  in  i,ong  v. 

Rockwood,  277  U.S.  142,  48  3.  Ct. 

463,  72  L.  BA.  624,  held  that 
income  from  patent  royalties  was 
not  subjeot  to  taxation  by  the 
states. 

* * * 

w0n  May  16,  1932,  the  United 
States  Supreme  Court  in  the  case 
of  Fox  Film  Corporation  v.  Doyal, 

286  U.S.  123,  52  S.  Ct.  546,  76 
L.  Ld.  1010,  overruled  the  deolsion 
of  Long  v.  Rockwood,  supra,  and 
held  royalties  on  patents  and  copy- 
rights to  be  taxable. 

* * ♦ 

"The  first  and  principal  question 
upon  this  appeal  has  to  do  with 
the  effect  of  the  overruling  of 
the  decision  in  Long  v.  Rockwood, 
supra,  by  the  subsequent  Fox  Film 
Corporation  Case. 

* * * 

"The  New  Jersey  court,  in  Stockton 
v.  Dundee,  Manufacturing  Co.,  22 
N.J.  Bq.  56,  on  virtually  the  same 
facts,  held  that  the  later  decision 
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was  retrospective  in  operation. 
The  case  of  People  ▼.  Craves, 

242  App.  Dlv.  128,  273  N.T.S. 
582,  Involving  the  effect  of  the 
Fox  Film  Corporation  Case  upon 
the  doctrine  announced  in  Long 
▼.  Rockwood,  likewise  held  the 
effect  of  the  later  deolslon  to 
be  retrospective  and  the  state 
entitled  to  assess  an  income  tax 
during  the  years  that  the  Long 
Case  was  accepted  as  law. 

* * * 

"In  the  instant  case,  there  is 
no  suoh  situation  as  existed 
in  the  Gelpoke  or  Muhlker  Cases. 
Plaintiff  did  not  contract  or 
acquire  other  property  rights 
in  reliance  upon  the  doctrine 
of  Long  v.  Rockwood.  To  compel 
him  to  pay  a tax  which,  by  the 
doctrine  of  the  Fox  Film  Cor- 
poration Case,  the  state  was 
entitled  to  collect,  does  not 
seem  to  us  to  produce  injustice 
or  undue  hardship.  To  deprive 
the  state  of  revenue  to  which  it 
was  Justly  entitled  upon  a 
correct  view  of  the  law  would 
produce  injustice." 


CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  royalties  received  by  taxpayers  in  the  3tate  of 
Missouri  for  the  use  of  patents  and  copyrights  issued  by  the 
United  Htates  Government  during  the  years  1929,  1930,  1931  and  up 
to  and  including  May  16,  1932  are  subject  to  the  Ineome  tax  laws 
of  the  otate  of  Missouri. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 


APPROVED  s 


flCY  McKITTRICK, 
Attorney  General. 
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BZC&DEa  OF  DFEJi: 


Statute  requiring  Recorder  to  hold  ' -jeds 
for  one  ye<ar  applies  only  to  thos~  Doth 
signed  xoid  ac-m.owleugeu  more  than  one  year 
prior  to  filing. 


August  22,  1935. 


fcj*.  i orrest  Smith, 

Circuit  Cleric  and  Kx-officio  Recorder, 
Unlonvllle,  Missouri. 


FILED 


Jear  oir: 


on  acknowledge  receipt  of  your  inquiry  which  is 
as  follows: 


"dec.  11559  h.  d.  . o.  19£9  provides 
'whenever  the  recorder  of  deeds.... 
shall  record  nay  ins trunont. • .effect- 
ing real  estate,  whioh  purports  to 
have  been  signed  and  acknowledged 
store  than  1£  months  prior  to  the  time 
the  same  is  presented  for  record,  he 
shall  retain  such  lnstrumont....for 
one  year.1 

"In  the  event  a deed  or  other  instrument 
is  dated  more  than  twelve  tenths  previous 
to  the  time  it  is  presented  for  record- 
ing, but  acknowledged  within  twelve  n*>nthe 
of  such  presentment  should  I hold  the  eor»e 
in  my  off lee,  subjeet  to  the  inspection  of 
interested  parties,  for  one  year? 

"hay  I call  your  attention  to  the  fact 
that  in  the  ordinary  form  of  acknowledg- 
ment to  deeds  there  Is  nothing  to 
indloate  when  the  deed  is  s lined.  The  fora 
says  that  on  a date  named,  which  of  course 
cinnot  be  subsequent  to  the  dote  of  the 
acknowledgment , the  party  or  parties 
acknowledge  that  he  or  they  acknowledge 
the  execution  of  the  e me  to  be  their  free 
act  and  deed. 
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"At  preeeut  1 have  unuer  eons! aeration 
an  Instrument  dated  in  December , 1933, 
but  acknowledged  in  1935.  1 have  no 

way  of  snowing  whether  the  parties 
signed  it  in  1933  when  it  is  dated,  or 
whether  it  was  signed  when  acknowledged 
in  1935.  It  is  doubtful  if  any  acknowledg- 
ment is  required  to  lend  validity  to  a 
deed,  but  of  course  is  necessary  for  other 
reasons  end  to  entitle  it  to  be  recorded. 

"Your  opinion  as  to  what  I should  do  in 
such  eases  will  be  appreciated. • 


heplying  thereto,  Section  11559,  H.  ->•  io.  1929,  is 
as  follows: 

"whenever  the  recorder  of  deeds,  or  any 
other  person  acting  as  recorder  of 
deeds,  in  any  county  in  this  atate, 
shall  record  uny  instrument  of  writing 
affecting  real  aetata,  which  purports 
to  huve  bean  signed  and  acknowledged 
more  than  twelve  months  prior  to  the 
time  the  earns  is  presented  for  record, 
he  shall  retain  such  instrument  of  writ- 
ing in  his  office,  subject  to  the 
inspection  of  all  parties  interested, 
for  one  year  next  sucoeedlng  the  time 
such  instrument  shall  be  reoorded: 
irovlae^ . that  if  uny  such  instrument  of 
writing  shall  affect  real  estate  In  more 
than  one  county,  then  as  soon  as  it 
shall  be  recorded  in  tha  first  county  in 
which  It  may  be  filed.  It  shall  be  sent 
from,  county  to  county  in  the  order  named 
In  the  instrument  of  writing,  by  the 
respective  recorders  thereof,  until  it 
shell  have  been  filed  and  recorded  In  each 
county  in  ?/hich  any  such  real  estate  may 
be  situated,  and  retained  in  t.he  office 
of  the  recorder  of  the  county  in  which 
it  ehall  be  last  recorded  until  the 
expiration  of  one  year  efter  the  lest 
filing  thereof:  rrovlded  that  the 
recorders  shall  not  be  required  to 
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transmit  such  deed  from  county  to 
county  unless  the  party  desiring  the 
Basie  recorded  In  such  other  county  or 
covuities  shell  first  pay  the  recorder* s 
fee,  to  be  transmitted  with  the  deed." 

It  will  be  noted  thi  t thie  statute  contemplates  dealing 
with  the  recording  and  control  of  a certain  class  of  deed, 
to-wlt,  such  es  "purports  to  hare  been  signed  end  acknowledged 
more  than  twelve  tuonths  prior  to  the  time  the  came  le  presented 
for  record."  The  statute  appears  to  not  apply  to  deeds  that 
fell  to  come  within  the  above  class.  The  officer  is  not  re* 
quireu  at  ell  hazards  to  ascertain  in  truth  and  in  fact  when 
the  deed  was  signed  and  when  it  was  executed,  xe  do  not  find 
whero  this  particular  section  of  the  statute  haB  been  construed 
by  the  courts,  but  the  meaning  of  it  largely  turns  on  the  effect 
and  meaning  of  the  word  purport". 

In  the  case  of  otate  v.  Chinn,  14:  lo.  507,  1.  c.  512, 
the  dupreme  Court  of  this  state  says; 

"<ihe.t  signif ictnce  then  le  to  be  attaohed 
to  the  word  'purport? * In  the  case  of 
iomt  btete,  9 Terg.  (Tenn.)  39£,  the 
court,  quoting  from  duller,  J.,  in 
Gilchrist's  case,  £ L>-ach,  753,  said: 

'Old  cases  have  given  rise  to  much  learn* 
ing  and  argument  on  the  words  "purport" 
and  "tenor"  and  the  books  are  full  of 
distinctions  ea  to  the  meaning  of  these 
words,  and  the  necessity  of  urine  the 
one  or  the  other  of  them  in  Indictments 
where  instruments  ero  to  be  stated,  but  in 
the  meny  csaec  upon  the  subject  I can 
find  no  Judicial  determination  thet  the 
purport  and  the  tenor  nhould  both  be 
stated  in  any  case  whatever.  Purport 
means  the  substance  of  an  instrument  es 
it  appears  on  the  face  of  it  to  every 
eye  that  reeds  it,  end  tenor  means  an 
exact  copy  of  it;  and  therefore,  where 
the  instrument  ia  rtoteu  according  to 
its  tenor,  the  purport  of  it  must 
necessarily  appear.'  19  jja.  and  s.ng« 

-ncy . of  law,  590;  £ hussell  on  Crimes 
(1696  ikd.j,  646;  Pogg  v.  gtate,  9 Yerg. 

(ienn.i  592." 
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In  ..orde  and  ihresec,  7ol.  7,  p.  5664,  It  la  said: 

"The  word  'purport,'  ac  ueeu  in  specie* 
ing  of  the  purport  of  m instrument, 
means  the  subatence  thereof  vs  lt 
appears  on  the  face  thereof  to  every 
eye  that  reads  it,  June  v.  otate, 

Z Ohio  St.  91,  93. 

"iurport  imports  wh*  t appears  on  the 
face  of  the  instrument.  cClellan  v. 

- , ^ r 609,  Gil.  It  is  usually 
intended  to  express  the  substance  and 
effect  rs  appeare  from  the  face  of  the 
instrument,  in  distinction  from  'tenor,* 
which  u*eant  s copy  or  exactness,  otate 
v.  Ce llendine,  6 lows,  £88,  296." 


The  date  that  e used  hours  is  only  persuasive  or 
suggaetive  proof  of  the  life  of  the  instrux^ent.  .s  between 
the  parties  and  others  having  notice,  the  dead  becomes  affec- 
tive upon  delivery  thereof.  Ihe  acknowledgment  is  important 
with  respect  to  the  question  of  conatructive  notice.  It  must 
be  acknowledged  before  lt  may  be  pieced  of  record  by  the 
recorder.  The  acknowledgment  is  taken  solemnly  before  an 
offloer  authorized  by  lew  so  to  take,  and  usually  is  before  a 
notary  public,  who  hes  tn  of  lclal  bond  for  the  protection  of 
the  public  against  his  misconduct.  The  statute  does  not  aay 
"which  purports  to  have  been  signed  or,  acknowledged,"  but  it 
says  "which  purports  to  have  been  signed  and  acknowledged." 


Conclusion 


•ie  are  of  the  opinion  that  the  statute  is  directed 
at  deeds  which  on  the  face  thereof  appear  to  be  both  signed 
and  acknowledged  more  than  one  year  prior  to  the  filing  thereof. 
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and  that  if  they  do  so  Lppear,  then  the  recorder  should  hold 
them  for  one  year,  and  thet  other,  ice  he  is  not  required  by 
the  statute  to  hold  thex..  for  one  year. 


Youth  re ry  truly, 


DKjJLL  i<<.T~>CH, 

.<.8slstant  attorney  General. 


OVK^: 


7~i  . ' , 7TT, 

(Acting)  ..ttorney  oeaeral. 


AIL*.  • i L1CLLSE:  License  required  when  Oklahoma  automobile 
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Honorable  .eyne  V.  blanjcard, 
lroaecutlng  t to  may, 

Newton  County, 

Neoaho,  . lesouri. 


uer-r  -»lr: 


e acknowledge  receipt  of  your  in  uiry  of  .u^uat 
Z End,  which  1b  ac  follows: 

"Under  section  7760,  u.  a.  mO.  19*9, 

1 ouid  like  to  know  whether  or  not 
e true.;  in  this  state  from  Oklahoma 
it  required  to  be  registered?  iald 
trued  being  at  the  time  unloaded 
and  be-ring  cKlahomu  tags." 

heplyia*  thereto,  ..action  7761,  d.  ....  .o.  19*9,  wee 
repealed  by  the  Jttrc  session,  193..  *34,  and  a new  section 
enacted  in  lieu  thereof.  ;«c  Laws  of  Missouri,  Krtra  eeelon, 
1933*34,  p.  99.  Id  section  provider: 

"j.very  owner  of  a .motor  vehicle  or 
trailer,  which  shell  be  operated  or 
driven  upon  the  highways  of  this 
state,  shell,  except  as  herein  other* 
wise  expressly  provided,  enure  to  be 
filed" 

an  application  for  registration  containing  a brief  descrip- 
tion of  the  notor  vehicle  sought  to  be  registered,  the  name 
of  the  i/dinuftcturer , the  notor  nunber,  anount  of  notlve  power, 
the  nane,  residence  end  business  address  of  the  owner,  etc. 

It  further  provides  that  the  schedule  of  registration  fees 
ahull  be  ns  therein  ret  out. 

section  776G , h.  3.  ho.  19  9,  provides  that  l,a  non- 
re  l dent  owner,  except  as  otherwise  erein  provided,  owning 
any  motor  vehicle  which  has  been  duly  registered**  at  the 
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pluce  where  the  owner  Is  a resident,  and  which  has  displ&yed 
upon  it  the  number  plates,  etc.  , of  such  owner  may  operate 
or  permit  the  operation  of  auofc  vehicle  within  this  etute 
without  registering  such  vehicle 

"provided  that  the  provisions  of  this 
section  shall  be  operative  as  to  a 
vehicle  owned  by  e nonresident  of 
this  state  only  to  the  extent  that 
under  the  laws  of  the  state,  country 
or  other  plane  of  residence  of  sueh 
nonresident  owner  like  exemptions  are 
grunted  to  vehicles  registered  under 
the  laws  of  and  owned  by  residents 
of  this  state. " 

section  10L01  of  the  General  haws  of  Oklahoma,  1931, 
p ovides  that: 


"any  foreign  not or  vehicle  bearing 
a legal  native  tag  or  mar*  showing 
that  it  ha 8 complied  with  the  laws  of 
the  state  or  country  from  which  It 
came  relating  to  the  registration  and 
licensing  of  vehicles,  may  use  the 
roads  and  streets  of  this  state  with- 
out obtelnlng  additional  license  or 
registration  within  this  state  for  the 
s&cie  period  of  time  that  the  laws  of 
the  state  or  country  in  which  such 
foreign  motor  vehicle  is  registered 
permit  motor  vehicles  lawfully  registered 
in  this  state  to  use  the  roads  and  str-ets 
of  such  state  or  country,  provided  in 
event  that  the  laws  of  any  other  state 
or  country  fix  no  definite  period  of 
time  which  motor  vehicles  lawfully 
registered  in  this  state  shell  be  en- 
titled to  use  the  roads  end  streets  of 
such  state  or  country,  motor  vehicles 
from  such  state  or  oountry  shall  be  per- 
mitted to  use  the  roads  and  atrests  of 
this  state  for  not  more  than  sixty  (60) 
days  in  any  one  calendar  year  without 
obtaining  additional  license  or  registra- 
tion within  this  state.  Provided,  th  t 
foreign  motor  vehicles  used  for  commercial 
purposes  within  this  stote  shall  be 
registered  end  licensed  in  this  state  * 
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It  will  be  noted  that,  absent  the  reciprocity  spoken  of 
in  oectlon  7768  of  the  lseourl  lavs,  our  lav  section  7761, 
iOctrti  session  Lews  of  1933*34,  rs  ulres  "every  owner  o'' 

..otor  vehicle  or  treller  hlch  t ell  be  operated  or  driven  uoon 
the  ..igbwi.ys  of  this  state"  to  licensed. 

»e  find  no  provision  In  the  Oklahoma  lews  empowering 
the  ux.lahoim.  .state  l^hway  Coa.nlseion  to  suspend  the  require- 
ment es  set  out  in  the  letter  pert  of  the  above  quoted  tk.lt.homa 
lew,  to-wlt,  t foreign  luotor  vehicle?  used  for  coouerclal 
purposes  with  lx,  this  s t v t e shall  be  registered  and  licensed  in 
t ie  stte.  Th«t  beint.  true,  it  would  be  e violation  of  the 
laws  of  culahoma  for  lasouri  busses  and  trucks  or  any  other 
AOtor  vehicles  use!  for  corner  cl  1 purposes  ; driven  over  the 
highways  of  the  -»tete  of  i rlahorae  to  be  so  used  without  first 
being  licensed  under  the  laws  of  Okleho:no , and  under  the 
reciprocity  statute  af  this  _!tute,  such  .otor  vehicles  are  re- 
quired to  be  re„ietcreu  ua~or  the  _lssouri  lew  when  owned  and 
licensed  under  the  xl  ho  m 1^>  t-  nd  used  for  oo~  erci_l  purposes 
on  the  highways  of  the  utate  of  .issouri. 


Joncluaion 


under  the  facts  as  set  out  hereabove,  our  opinion  is 
thet  motor  vehicles  which  are  owned  by  residents  of  Oklahoma 
and  ere  operated  or  driven  upon  the  highways  of  this  state  for 
co:m.ercial  purposes  are  re  uired  to  be  regictereJ  in  this  state, 
end  If  notor  vehicles  are  operated  or  driven  upo  the  high- 

way? of  this  state  without  so  being  re*.!  stored,  it  le  a violation 
of  the  lew. 


Yjuts  very  truly. 


•Jit.  ... Si  , 

s cist a at  ttjmey  General. 


*iP i ..il/im; 


«J QHN  N,  HOF  FLAN,  Jr., 
(Acting)  attorney  General 


MISSOURI  DiNTAl  'OARD:  Authorized  to  emplr  counsel 


€ 


September  5,  1956. 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Mr.  Smith: 

Acknowledgment  is  herewith  made  of  your  requeetfof 
an  opinion  of  this  office  on  the  following  matter: 

"JEnoloeed  you  *111  please  find  a 
bill  of  the  Tates  and  Hid  against 
the  appropriation  made  to  the 
Missouri  Dental  board  which  is 
s el f-explanatory. 

I would  like  an  early  opinion  from 
your  office  relative  to  the  payment 
of  the  same.  Will  you  please  return 
this  bill  with  your  Opinion." 

The  question  Involved  is  the  power  of  the  Missouri 
Dental  board  to  employ  and  pay  counsel  for  services  rendered 
in  connection  with  the  duties  of  the  Board  prescribed  by  law. 

The  Missouri  Dental  Board  is  constituted  a body 
corporate  with  power  to  sue  and  be  sued  In  that  name,  Section 
13557.  Chapter  106,  R.  3.  Missouri  1839,  prescribes  many 
duties  to  be  performed  by  this  Board  and  likewise  delegates 
oertaln  po  ert.  Section  13567  provides  In  part: 

"The  board  may  take  oral  and  written 
proof  for  and  against  the  aocused,  and 
may  also  employ  a competent  attorney 
to  represent  the  board  in  such  proceedings." 
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section  13573  provide*  in  part: 

"The  board  shall  be  authorized  and 
empowered  to  employ  and  pay  all 
necessary  legal  and  clerical  services 
whenever.  In  their  opinion,  the  sane 
is  neoessary;  all  necessary  and 
reasonable  traveling  expenses  of  their 
oounsel  nay  be  paid  by  the  board  when 
their  oounsel  is  absent  fron  his  office 
at  the  request  of  the  board." 

From  the  foregoing  provisions  the  Missouri  Dental  Hoard 
la  specifically  authorised  to  enploy  such  counsel  as  is,  in  their 
opinion,  necessary  to  enable  them  to  perform  the  duties  Imposed 
by  statute.  By  reason  of  this  specific  statutory  authority 
there  can  be  no  doubt  as  to  the  power  of  the  Missouri  Dental 
Hoard  to  employ  counsel. 

with  reference  to  the  payment  of  the  expenses  of  the 
Hoard,  Section  13573  provides  for  compensation  of  the  members 
of  the  Hoard  at  Five  Dollars  per  day  and  a salary  for  the 
Heoretary  of  the  Hoard  to  be  fixed  by  the  Hoard.  The  section 
then  provides: 


"All  expenses  and  salaries  provided 
for  in  this  chapter  shall  be  paid  from 
the  fees  received  by  the  Hoard  under 
the  provisions  of  this  ohapter  and 
no  part  or  said  salaries  or  expenses 
shall  at  any  time  be  paid  out  of  any 
funds  In  the  state  Treasury. " 

By  this  provision  It  Is  clearly  the  legislative 
Intent  that  the  Missouri  Dental  Board  must  earn  from  the  fees 
received  all  the  salaries  and  expenses  lnourred.  The  only 
salary  provided  Is  that  of  the  Secretary,  and  It  is  apparent 
that  the  statute  has  Included  all  other  charges  against  the 
fees  as  "expenses*. 
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CONCLU3IOM. 


It  1 s therefore  the  opinion  of  this  office  that  the 
Ulssouri  Dental  Hoard  Is  specifically  authorised  by  statute 
to  employ  legal  counsel  and  that  the  payment  therefor  Is  a 
proper  charge  as  an  "expense"  of  the  Board. 

We  are  herewith  returning  the  bill  as  per  your 

request. 


Respectfully  submitted, 


DRAKE  VAT SOU, 

Assistant  Attorney  General 


APPROVED: 


JoRH  V.  HOFFMAI,  JR. , 
(Acting)  Attorney  General. 


D*:MK 

Enclosure. 


SCHOOL  iJND  1..0NEY3:  A loan  good  when  made  remains  a valid  loan 

although  borrower  thereafter  is  elected  to 
county  office,  except  county  judge. 


1 


.n 


^eptu_ber  10,  1955* 


kr*  r orreet  ->mith, 
otate  auditor, 

Jefferson  city,  Missouri. 


dear  dir: 


.e  clcno’v ledge  your  inquiry  ^rfcich  is  ftp  follows: 

"section  9244  h.  ...  iissouri,  19ro, 
pertaining  to  the  loaning  of  the 
County  school  l1  unde  by  the  County 
Court  state?  in  pert  ns  follows: 

"•The  County  Court  shell  not  loan 
any  money  belonging  to  the  School 
xund  to  eny  Officer  of  the  County  or 
is  deputy,  nor  sh<  11  such  Officer 
or  his  deputy  be  accepted  as  security 
on  the  obligation  given  by  the  person 
borrowing  * 

"If  an  individual  has  obtained  from 
the  County  Court  one  of  those  school 
Loans  nd  is  1>  ter  elected  nd  be” 
co^es  t County  official,  can  he  con- 
tinue to  be  a mild  borrower  of  this 
school  money?" 

-.action  914** , a.  o,  ..j>,  19L9 , is  as  follows: 

"The  county  court  shull  not  loan  any 
money  belonging  to  the  school  fund 
to  tny  officer  of  the  county  or  his 
ueputy  nor  shll  such  officer  or  his 
deputy  be  accepted  as  security  on 
the  obligation  given  by  the  person 
borrowing*  »ny  officer  of  the  county 
who  shell  viol  te  the  provisions  of 
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thie  oectlon  by  outho: Irlnc  ony  such 
loan  or  drowlnt  any  wcrreat  for  z^neye 
loaned  In  violation  of  this  ruction 
•hall  be  hold  responsible  for  the  sue. 
ao  loaned,  with  lnt.«rert  thereon  to 
• be  rcc.vored  In  the  nr.oe  of  the  county 
to  the  jee  of  the  district  rrhose  fund 
has  been  ro  need,  ’ 

the  ot.se  of  Jharp'a  . .dr.inl at  r otor  v*  Collins, 

74  >.o#  266,  1.  c,  L69 , under  consideration  t lldltf 

of  a second  aort^e^e  securing  school  aoney  when  the  statute 
required  that  suoh  ;noney  should  be  leaned  only  on  firat  nort- 
gage  security,  the  court  arid; 

"The  object  of  that  re'.uiroijent  wee 
to  secure  the  school  funds  loaned, 
end  It  would  be  e singular  co'-.irtr'JO- 
tlon  of  the  statute  which  would 
destroy  the  security  1>c*ct  use  not 
eoaplete  as  the  county  wee  required  to 
tn*e»" 

In  sorrow  v.  .lice  County.  109  .o.  010.  einonc  other 
things,  the  court  considered  the  rlchts  end  duties  of  the 
official*  charged  with  the  control  of  county  school  funds,  end 
e:  Id,  1.  c.  62  ': 


’The  public  school  fund  doee  n t 
bolon  to  the  county  In  a teohnlccl 
sense*  t la  a trust  fund,  and  the 
oounty  court  is  xasrely  a trustee  to 
olttj  out  the  policy  defined  by  the 
lew-neking  power  In  relation  to  the 
fund  (hoy  county  to  uee  v,  bent ley,  49 
Lo*  1.  c.  : 4 );  it  nay  not  divert  the 
general  oounty  revenue  to  Its  protec* 
tlon,  and,  on  the  other  hand,  It  can 
not  apply  the  school  fund  to  the  pay 
rant  of  ordinary  county  debtr." 

• <q1  t !•  c • C v.- : 

"it  woo  e:  Id,  ouonc  other  things,  that 
the  court  was  © raero  agent  of  the  . tete 
for  the  :mnt  e.«ent  of  a trust,  and  that. 


/ 
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*2t  is  i uthoriz  3 to  b 11  lands,  to 
lot  sc  then,  to  receive  and  rue  for  the 
purchase  noney,  and  If  there  be  danger 
of  loss  of  » debt  contracted  for  the 
purchase  of  t?  esc  ln&de,  the  court,  v;# 
thinfc,  ;ii(ht  resort  to  those  extra- 
ordinary remedies  provided  for  creditors 
genor-lly.  It  alfht  cue  by  attechnont, 
and.  If  the  purchaser  is  stripping  the 
land  of  Sts  tlrsber,  end  thereby  endanger- 
ing the  escurity  "or  the  debt , suet  the 
«fi©nt  of  the  ;t&te  ot*md  by  a nd  witness 
this  epolletlon,  end  trust  to  the  criminal 
lsw  to  Indcnnify  the  to-  nshlp  by  the  fine 
imposed  against  "‘or sons  cocaittlng  the 
waste  on  such  lands'  •** 

In  .ioatcoiaery  bounty  v.  tuchley,  IDS  t.o.  49.  , l.  c.  50C., 
the  court  says: 


"•in  relation  to  there  funds  the  oounty 
eourts  ere  trustees*  They  have  no 
authority  to  diopor©  of  tho  principal 
intruded,  or  any  of  its  Interest, 
other  lee  tho  Is  prescribed  by  law* 

There  Is  no  lif:  erenee  in  this  res  cct 
bet  een  the  principal  end  Intercet  of 
ee  funds.  Cf  they  can  give  away 
the  one.  they  can  give  *w  r.  other. 

* * * Tit®  welfare  of  the  state  Ip  con- 
cerned in  the  education  of  the  children, 
-he  Lt  a provided  t.ad  it  providing 
mean e for  that  purpose,  not  only  for 
those  now  in  existence,  but  for  those 
who  nay  cote  after  them.  The  fund,  as 
has  been  said,  ie  » permanent  one,  end, 
if  every  ;a»n,  «omm  end  child  in  a 
township  should  petition  the  county 
court  to  Ivo  awey,  that  which  Se  by  law 
Intrusted  to  lt,  for  the  e'ucdlon  of  Its 
children,  it  should  without  hesitation 
reject  their  prayer. 

And  at  1.  c.  806 : 

‘ e deen  it  a wholes©;  e rule  to  >old 
county  courts  to  a rtrict  oerfora^nce 
of  their  duties  in  the  ctf.nagerornt  of 
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this  trust*  <ith  all  these  strlr-Gent 
provisions  lores  aucis  of  these  rsoneys 
are  free uently  lost  through  negligent 
Eusna  {.ei^ont**’ 

section  9£43,  K*  J.  jo*  19^9,  provides  in  «rt  »s 

follows: 

"It  is  htrsby  aede  the  duty  of  the 
b evert  1 county  courts  of  this  state 
to  diligently  collect,  preserve  end 
securely  invest,  at  the  highest  rate 
of  interest  thet  can  be  obtained, 
not  exceeding  eight  nor  lees  than  four 
per  cent,  per  annua,  cn  unencumbered 
ret.l  estate  security,  %orth  at  all 
tiiues  at  least  double  the  sum  loaned, 
and  nay,  in  its  diacretion,  require 
person*!  tecurity  in  addition  thereto, 
t.e  proceeds  of  ill  i*oa*yr,  stocks, 
bonds  *nd  other  property  belonging 
to  the  county  school  fund*" 

section  93548  specifically  places  these  funds  uuder 
the  care  and  taint. fa^ent  of  the  county  courts,  and  set* one 
9f, 50  and  92S1  further  prescribe  the  security  to  be  taken  for 
such  loans* 

froa  the  above  it  appearc  that  the  legislative  policy 
of  thio  state  has  been  aar'ced  end  defined  by  eaectnent  of 
statutes  end  by  construction  placed  or  thoce  statute©  by  the 
courts,  and  that  such  policy  is  that  there  shell  be  great  cere 
and  caution  exercised  in  the  ruenuge r^ent  end  control  of  such 
funds*  This  perhaps,  anon(  other  Justifiable  reasons,  bec^ure 
the  proper  safeguarding  of  these  funds  wsena  so  rsuch  io  the 
education  of  th©  onco  lng  generations  tad  therefore  to  the 
welfare  of  th©  eovereien  state* 

iiovever,  section  9S44,  supra,  contemplates  an  effiraa- 
tivc  net  to  be  done  by  the  county  court,  to-wit,  "to  loan''  the 
noney  to  such  officer,  anci  it  in  this  aff irraativo  ect  that  le 
prohibited*  held  section  does  not  say  thet  no  person  shell 
continue  to  hold  a school  fund  loan  after  he  le  so  elected  to 
office  if  he  had  the  loan  before  being;  elected.  Rhea  ee  an 
individual  who  woe  not  an  officer  procure.}  the  lo<-n  of  school 
funds,  there  was  a valid  contract  entered  into  fcetreen  hid  end 
the  county  court*  he  had  tho  right  thereafter  to  rely  upon  the 
tenaf  of  that  contract  beint.  fulfilled  by  the  county  court,  and 
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lltewise  the  county  court  had  the  ritht  to  rely  upon  hie  ful- 
filling the  teras  of  the  contract  thereby  placed  upon  hiia. 

In  the  event  a person  hoe  borrowed  school  funds  and  owes 
then*  and  is  thereafter  elected  a .-ember  of  the  county  court,  a 
serious  t ueetion  is  presented  ns  to  whether  he  oould  qualify 
to  said  office  when  he  owes  :.oaey  under  euch  eohool  fund  con- 
tract, The  general  principle  of  lew  it  that  a person  can  not 
act  as  a trustee  of  property  when  he  ie  a debtor.  In  the  esse 
of  ^iuuelr  v,  . . -raw  k Co,,  £96  Fed,  68.': , e oart  of  the 

eyllabus  is  as  follows: 

"A  debtor  can  not  be  a trustee  of  its 
obligation  to  creditor,  nor  cen  debtor 
hole  its  obligation  to  creditor  ss 
security,  for  security  preaupposes  the 
existence  of  property," 

Under  the  holdings  of  the  Missouri  decisions,  the 
iue.^bers  of  the  county  oourt  are  trustees  of  these  school  funds 
and  would  appear  to  cone  within  the  prohibition  of  the  above 
announced  rule  and  be  unable  to  qualify  as  to  said  office  of 
county  Judge  fo  Ion.  as  said  person  was  a borrower  of  said 
school  funds. 


it  Is  our  opinion  thet  an  individual  who  h&B  borrowed 
school  moneys  fro-  the  county  court,  who  is  not  at  the  tine  he 
borrows  said  funae  & county  officer,  but  if  thereafter  elected 
a county  officer,  does  not  heoause  of  such  later  election  dis- 
qualify hi  .us  elf , nor  does  the  law  disqualify  him  from  con- 
tinuing to  be  e lawful  borrower  of  ruch  school  funds. 


Tours  very  truly. 


DkAtt*  ,.*TdG2,’ , 

Asai  stent  ttorney  General, 


AFPKOVSDs 


ToilT  i.  i-ofFT.gjT,  Jr., 

(acting)  attorney  General 
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Honorable  Forrest  Smith, 
State  Auditor, 

Jefferson  City,  Missouri. 


Dear  sir: 


This  department  is  in  receipt  of  your  letter  of 
September  2,  together  with  correspondence  from  several 
parties  giving  their  views  in  regard  to  the  question  which 
will  be  hereinafter  discussed.  Tour  letter  is  as  follows: 

"Be:  Merchants'  exchange 
of  St.  Louis; 

F.  Gordon  Willis,  Kansas 
City; 

aggoner-Gates  Milling 
Company,  Independence,  Mo. 

F BLIGHT  ON  INT^BSTaTE  THaNSIT 
SHIPMENTS  OF  GHA.IN . 


"I  am  enclosing  letters  from 
each  of  the  above  mentioned 
companies,  with  the  request  you 
furnish  this  department  an  offi- 
cial opinion  as  to  whether  or  not 
the  one  per  cent  sales  tax  will 
apply  on  transportation  eharged  on 
grain  in  Missouri,  milled-in- transit , 
and  destined  for  points  in  other 
states.  ****** 

It  must  be  readily  conceded  that  if  grain  is  shipped 
and  sold  in  Interstate  commerce,  the  tax  on  the  transportation 
charges  are  exempt  from  the  Missouri  state  sales  tax.  section 
3 of  the  Act,  being  one  of  the  exemption  seotlons,  specifically 
makes  it  so,  but  regardless  of  whether  or  not  suoh  shipments 
are  exempted  by  the  *ot  Itself,  the  commerce  clause  of  the 
Constitution  and  decisions  bearing  on  the  same  prohibit  such  a 
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tax  from  being  imposed  on  such  shipments.  Therefore,  you,  as 
State  auditor,  can  exact  a tax  on  transportation  charges  only 
on  intrastate  shipments. 

Your  question  restated  is: 

Vhen  grain  is  shipped  from  a 
given  point  in  Missouri  to 
another  given  point  for  the 
purpose  of  milling,  and  from 
the  milling  point  to  be  shipped 
out  of  the  otate  for  final 
sale  to  purchasers  out  of  the 
State,  are  the  transportation 
charges  taxable  in  whole  or 
in  part? 

We  shall  at  once  eliminate  from  the  question  the  last 
shipment,  i.e.,  from  the  mill  to  the  purchaser  outside  the 
state,  as  that  transaction  constitutes  interstate  commerce; 
this  leaves  for  discussion  the  question  of  the  first  transac- 
tion, i.e.,  from  the  producer  to  the  mill. 

The  Missouri  Sales  Tax  ^ct  undertakes  to  Impose  a 
tax  on  two  forms  of  sale— sales  of  tangible  personal  property 
when  not  sold  for  resale,  and  a tax  of  one  per  cent  of  the 
amount  paid  or  charged  for  certain  substances,  services  and 
things,  .among  the  services  enumerated  is  the  following  (Laws 
of  Mo.  1935,  Sec.  2 (h),  p.  416): 

"a  tax  equivalent  to  one  (1) 
per  cent,  of  the  amount  paid  or 
charged  for  tickets,  fares  and 
services  by  every  person  operating 
a railroad,  sleeping  car,  dining 
Car,  express  car,  and  suoh  buses 
and  trucks  as  are  licensed  by  the 
Public  Service  Commission  of 
Missouri , engaged  in  the  trans- 
portation of  persons  or  freight 
for  hire." 

We  note  from  the  attached  correspondence  numerous  mention 
that  the  grain  itself  is  in  eaoh  Instance  being  transported  for 
the  purpose  of  resale.  This  element,  we  think,  has  no  bearing 
on  the  question.  The  grain,  or  the  commodity  itself,  is  tangible 
personal  property  and  whatever  tax,  if  any,  is  imposed  on  the 
ns mi  is  imposed  under  sub-section  (a)  of  sec.  2,  dealing  with 
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tangible  personal  property.  There  is  no  exemption  of  any 
nature  under  the  sections  dealing  with  taxation  of  services 
wherein  the  element  of  resale  of  same  automatically  exempts 
the  services  from  the  collection  of  the  tax  from  the  purchaser, 
the  exemption  from  resale  being  strictly  confined  to  the  sale 
of  tangible  personal  property.  Whether  the  transaction  In 
question  Is  or  Is  not  taxable  must  therefore  be  determined 
solely  by  the  terms  of  sub-section  (h)  supra. 

Further,  we  are  of  the  opinion  that  the  rates  and  rules 
promulgated  by  the  Interstate  Commerce  Commission,  permitting 
a lesser  or  greater  rate  by  transportation  companies  on  ship- 
ments of  grain  when  milled  in  transit,  would  have  no  bearing 
on  the  question  If  the  shipment  of  the  grain  by  the  producer 
or  broker  to  the  mill  constitutes  a complete  and  final  trans- 
action within  the  borders  of  the  dtate  of  Missouri. 

We  note  that  Mr.  Cuhningham  of  the  Waggoner-Cates 
Milling  Company  Incloses  two  forms  of  bills  of  lading  covering 
flour  shipped  from  Lexington  to  Independence  on  July  18,  1935, 
and  certain  flour  shipped  from  Lexington  to  Minneapolis  on 
august  22,  stating  that  the  rate  differed  in  the  case  of  intra- 
state shipments  from  that  of  the  Interstate  shipment.  To  us 
this  appears  to  be  one  shipment  of  an  Intrastate  nature  and 
Mbther  Interstate  in  Its  nature. 

'.7e  note  the  statement  of  Mr.  F.  Gordon  7/lllis  and  copy 
the  following  excerpt  from  his  letter: 

"After  years  of  experience  with 
mill ing-in- transit , carriers  and 
shippers  alike  found  it  Impracti- 
cable to  bill  shipments  to  ths 
final  destinations,  with  instruc- 
tions to  stop  at  specified  points 
for  milling;  and  for  years  It  has 
been  the  custom  to  bill  the  cars 
to  the  milling  point  as  if  that 
were  the  destination,  and  after 
mill ing, the  shipments  are  rebilled 
to  their  respective  destinations. 

That  is  the  custom  in  the  handling 
of  'transit  shipments',  both  in 
Intrastate  and  Interstate  commerce." 

1 rom  the  facts  contained  in  the  above,  we  base  our 
statement  heretofore  mads  that  the  rates,  interstate  and  intra- 
state, decreasing  or  Increasing,  would  not  have  a bearing  on 
the  question,  as  we  would  still  be  confronted  with  a question 
of  fact,  i.e. , as  to  whether  or  not  the  first  transaction  is  a 
final  and  complete  intrastate  transaction. 
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^ssunlng,  as  Mr.  Willis  states  in  bis  letter,  that 
the  grain  is  to  be  reshipped  after  milling  in  interstate  com- 
merce, the  transportation  company,  as  stated  in  his  letter, 
treats  the  first  shipment  as  a final  one  for  convenience  and  to 
avoid  confusion.  If  the  first  shipment  is  final,  it  is  subject 
to  the  tax,  because  it  is  an  Intrastate  shipment. 

The  case  of  Central  iteilroad  Co.  of  New  Jersey  v.  United 
states,  257  U.d.  245,  being  an  injunction  suit  to  restrain 
the  Interstate  Commerce  Commission  from  enforcing  an  order  on 
the  ground  that  it  was  arbitrary  end  void,  discussed  the 
question  of  forest  products  being  creosoted  in  transit,  and 
the  Court  said  (l.c.  254-255): 

"By  the  privilege  called 
creosoting  in  transit,  forest 
products  received  for  shipment 
may  be  stopped  and  unloaded  at 
an  intermediate  point,  there 
subjected  to  the  process  of 
creosoting,  and  later  forwarded 
on  the  original  bill  of  lading 
to  the  destination  therein  named. 

7/here  the  privilege  is  granted 
and  availed  of,  delivery  is  made 
of  the  commodity  to  the  creosot- 
ing plant,  as  if  that  were  the 
final  destination.  It  is  there 
unloaded  and  treated;  and  at 
some  time  thereafter  it  is 
delivered  to  the  carrier,  as  if 
there  were  an  initial  shipment 
of  the  creosoted  product.  Then 
it  is  forwarded  to  the  final 
destination.  Although  some  charge 
is  made  for  the  transit  service, 
the  shipper  secures  thereby  a 
lower  freight  rate.  For  through 
rates  are  generally  much  less  than 
the  rate  on  the  untreated  forest 
product  from  point  of  origin  to  the 
transit  point,  plus  that  on  the  treated 
product  from  there  to  destination." 

.again,  in  the  3ame  decision  which  was  mentioned  in 
the  letter  to  the  grain  companies,  we  quote  the  following: 

(l.c.  256) 


"Creosoting  in  transit,  like  other 
transit  privileges,  rests  upon  the 
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fiction  that  the  incoming  and 
outgoing  transportation-services, 
which  are  in  feet  distinct,  con- 
stitute a continuous  shipment  of 
the  identical  article  from  point 
of  origin  to  final  destination. 

The  practice  has  its  origin  partly 
in  local  needs,  partly  in  the 
competition  of  carriers  for  business. 

The  practice  is  sometimes  beneficial 
in  it 8 results;  but  it  is  open 
to  grave  abuses.  To  police  it 
adequately  is  difficult  and  expen- 
sive. Unless  adequately  policed, 
it  is  an  avenue  to  illegal  rebates, 
and  seriously  depletes  the  carriers' 
revenues,  Railroad  managers  differ 
widely  as  to  the  policy  of  granting 
such  privileges.  The  Commission 
clearly  has  power,  under  section  1 
of  the  Act  to  Regulate  Commerce,  as 
amended,  to  determine  whether,  in 
a particular  case,  a transit  privilege 
should  be  granted  or  should  be 
withdrawn.  For  that  section  requires, 
among  other  things,  that  carriers 
establish,  in  connection  with  through 
routes  and  joint  rates,  reasonable 
rules  and  regulations.  Tbe  Commission 
might,  therefore,  aoting  under  section  1, 
have  directed  the  Central  and  the 
Pennsylvania  to  establish  the  creosotlng 
in  transit  practice  at  Newark,  if  it 
deemed  failure  to  do  so  unreasonable  or 
unjust;  or  it  might,  in  an  appropriate 
proceeding,  have  directed  the  southern 
and  mldwestern  carriers  to  discontinue 
the  practice  on  their  lines,  if  it 
deemed  the  granting  of  tbi  privilege 
to  be  unreasonable  or  untfust.  But 
it  did  neither.  Instead,  it  sought  to 
accomplish  by  indirection  either  one 
result  or  the  other,  and  ordered,  under 
section  3,  that  the  discrimination 
found  to  exist  to  be  removed.  Twenty- 
one  of  the  appellants  are  powerless 
either  to  cause  the  Central  and  the 
Pennsylvania  to  Install  the  privilege 
at  Newark,  or  to  cause  the  southern 
and  mldwestern  carriers  to  discontinue 
the  practice  on  their  lines..  The 
Central  and  the  Pennsylvania  are  like- 
wise powerless  to  cause  these  connecting 
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carriers  to  withdraw  the  privilege. 
They  can,  it  is  true,  equalize 
conditions  by  establishing  the 
privilege  at  Newark.  But  to  do  so, 
would  involve  departure  from  a 
policy  to  which  they  have  stead- 
fastly adhered,  and  adhesion  to 
which  was  held  by  the  Commission 
not  to  be  unreasonable.  If  they 
should  establish  the  privilege  at 
Kewark,  they  would  act  contrary  to 
their  judgment,  and  would  adopt 
a practice  which  some  connecting 
carriers  had  introduced  without 
their  concurrence  or  consent, and 
which  may  hereafter,  upon  appro- 
priate inquiry,  be  held  by  the 
Commission  to  bo  unjust  and  unrea- 
sonable. Congress  could  not  have 
intended  that,  under  such  circum- 
stances, relief  should  be  afforded 
under  section  3,  when  a direct 
remedy  is  available  under  section 
1." 


The  question  of  the  power  of  the  state  to  tax  property 
which  has  come  to  rest  rithln  the  state  is  discussed  in  the 
case  of  Minnesota  v.  Blesiue,  290  U.S.,  l.c.  11,  as  follows: 


"Where  property  has  come  to 
rest  within  a otate,  being  held 
there  at  the  pleasure  of  the  owner, 
for  disposal  or  use,  so  that  he  may 
dispose  of  it  either  within  the 
State,  or  for  shipment  elsewhere, 
as  his  interest  dictates,  it  is 
deemed  to  be  a part  of  the  general 
mass  of  property  within  the  State 
and  is  thus  subject  to  its  taxing 
power.  In  Brown  v.  Houston,  114 
U.S.  6 22,  29  L.  ed.  257,  5 S.  Ct. 
1091,  coal  mined  in  Pennsylvania 
and  3ent  by  water  to  Hew  Orleans 
to  be  sold  there  in  the  open  market 
was  held  to  have  'come  to  its  place 
of  rest,  for  final  disposal  or  use', 
and  to  be  *a  commodity  in  the  market 
of  Hew  Orleans',  and  thus  to  be 
subject  to  taxation  under  the 
general  laws  of  the  State;  although 
the  property  might,  after  arrival, 
he  sold  from  the  vessel  on  which 


Honorable  Forrest  Smith 


7 


sept.  16,  193 5 


the  transportation  was  made  for 
the  purpose  of  shipment  to  a 
foreign  port.  *a  the  Court  said 
in  Champlain  Realty  Co.  ▼.  Brattle- 
boro,  supra  (260  U.o.  p.  376,  67 
L.  — d . 313,  43  S.  Ct . 146 , 25  A.L.fi. 
1195),  the  coal  in  Brown  v.  Houston 
*was  being  held  for  sale  to  anyone 
who  might  wish  to  buy. 9 A similar 
case  is  Pittsburg  & S.  Coal  Co.  ▼. 
Bates,  156  U.S.  577,  39  L.  Ed.  538, 

15  Ct.  415,  5 Inters.  Com.  Rep. 

30.  In  General  Oil  Co.  ▼.  Crain, 

209  U.S.  211,  52  L.  Ed.  754,  28  S. 

Ct.  475,  the  company  conducted  an 
oil  business  at  Memphis  where  it 
gathered  oil  from  the  North  and  main- 
tained an  establishment  for  its 
distribution.  Part  of  the  oil  was 
deposited  in  a tank,  appropriately 
marked  for  distribution  in  smaller 
vessels  in  order  to  fill  orders  for 
ollalready  sold  in  *rkansas,  Louisiana 
and  -dssissippi . The  Court  held 
that  the  first  shipment  had  ended, 
that  the  storage  of  the  oil  at 
Memphis  for  division  and  distribution 
to  various  points  was  ’for  the 
business  purposes  and  profit  of  the 
company; ' and  that  the  tank  at 
Memphis  had  thus  become  a depot  in 
its  oil  business  for  preparing  the 
oil  for  another  Interstate  journey. 
This  decision  followed  the  principle 
announced  in  American  Steel  & Hire 
Co.  v.  opeed,  192  U.^.  500,  48  L.  J&d. 
538,  24  J.  Ct .365.  see  Champlain 
Realty  Co.  v.  Brattleboro,  supra 
(260  U.S.  p.  376,  67  L.  Ed.  313, 

43  S.  Ct.  146,  25  a.L.R.  1195); 
Atlantic  Coast  Line  R.  v.  standard 
Oil  Co.,  275  U.S.  257,  270,  72  L.  Ed. 
270,  275,  48  S.  Ct.  107;  Carson 
Petroleum  Co.  v.  Vial  (279  U.S.  supra, 
pp.  104.  105,  73  L.  ; A . 630,  49  S. 

Ct.  292). 

"In  Bacon  v.  Illinois,  227  U.S.  504, 

57  L.  Ed.  615,  33  S.  Ct.  299,  supra, 
Gacon,  the  owner  of  the  grain  and  the 
the  taxpayer,  had  bought  it  in  the 
South  and  had  secured  the  right  from 
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the  railroads  transporting  it 
to  remove  it  to  his  private 
grain  elevator  for  the  purpose 
of  inspecting, weighing,  grading, 
sizing,  etc.  He  had  power  to  change 
its  omershlp,  consignee  or  des- 
tination,  or  to  restore  the  grain, 
after  the  processes  above  mentioned, 
to  the  carrier  to  be  delivered  at 
destination  in  another  jtate  accord- 
ing to  his  original  intention.  The 
Court  held  that,  whatever  his  inten- 
tion, the  grain  was  at  rest  within 
his  complete  power  of  disposition, 
and  was  taxable;  that  'it  w as  not 
‘ being  actually  transported  and  it 
ras  not  held  by  carriers  for  trans- 
portation;* that  the  purpose  of  the 
withdrawal  from  the  carriers  ’did 
not  alter  the  fact  that  it  had 
ceased  to  be  transported  and  had  been 
placed  in  his  hands;'  that  he  had 
’the  privilege  of  continuing  the 
transportation  under  the  shipping 
contracts,  but  of  this  he  night 
avail  nlmself  or  not  as  he  chose. 

He  might  sell  the  grain  In  Illinois 
or  forward  it  as  he  saw  fit.*  What 
he  had  done  ras  to  establish  'a  local 
facility  in  Chicago  for  his  own 
benefit  and  while,  through  its  employ- 
ment, the  grain  ras  there  at  rest, 
there  was  no  reason  why  it  should 
not  be  included  with  his  other 
property  within  the  State  in  an 
assessment  for  taxation  which  was 
made  in  the  usual  ray  without  dis- 
crimination. * Id.  p.  516.  In 
Champlain  Realty  Co.  v.  Brattleboro, 
supra  (260  U.o.  p.375,  67  L.  lid.  313, 

4S  Ct.  146,  25  *.L.R.  1195),  the 
court  thus  restated  the  point  of 
the  Bacon  Case:  'His  storing  of  the 
.grain  was  not  to  facilitate  inter- 
state shipment  of  the  grain,  or  save 
it  from  the  danger  of  the  Journey. • 

*He  made  his  warehouse  a depot  for 
♦its  preparation  for  further  shipment 
and  sale.  He  had  thus  suspended  the 
interstate  commerce  Journey  and  brought 
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the  grain  within  the  taxable 
Jurisdiction  of  the  Jtata.' 

Jee  also  Jusquehanna  Coal  Co. 

▼ . Jouth  jnboy , £28  U.d.  065, 

669,  57  L.  eA.  1016,  1016, 

33  J.  Ct.  712,  and  hashvllle  C. 
k ot . L.  A.  Co.  v.  ' allace,  286 
U.a.  249,  26#,  77  L.  id.  730, 

737,  53  3.  Ct.  346,  87  a.L.A. 

1191. • 

A question  similar  to  that  Involved  In  the  Instant 
case  Is  found  In  ^tate  ex  rel.  v.  rublic  service  Commission, 
269  Mo.  l.e.  72-73 : 

"These  definitions  are  sufficient 
to  distinguish  generally  between 
the  two  classes  of  aoamerce— the 
one  regulated  by  Federal  and  the  other 
by  ^>tate  law.  Thus  regult  ted  we 
look  to  the  rulings  of  the  United 
states  Supreme  Court  and  those  of 
our  own  court  to  aid  in  the  construc- 
tion of  these  statutes  and  thus 
determine  the  classification  of  a 
shipment  in  any  given  case. 

"here  It  is  admitted  that  the 
contracts  of  shipment  were  from 
points  in  the  Jtate  to  Kansas  City, 
Missouri.  There  is  an  absence  of 
intention,  either  express  or  implied, 
on  the  part  of  shippers  to  ship  the 
grain  beyond  Kansas  City,  kissourl. 
Intention,  while  It  may  not  In  some 
instances  be  controlling,  Is  in 
these  cases  important.  The  owners 
of  the  grain,  in  the  exercise  of  a 
proper  dominion  over  their  property, 
ship  It  to  said  city  for  sale.  It 
is  there  delivered  to  and  sold  by 
a consignee  of  the  shipper  on  the 
floor  of  the  board  of  Trade.  The 
delivery  to  the  consignee  completes 
the  contract  between  the  shipper  and 
the  carrier  (..viaras  repress  Co.  v. 

Kentucky,  214  U.3.  l.c.  £23;  L k h 
ri.K.  Co.  v.  Cook  Brewing  Co.,  223  U.3. 
l.c.  £2;Klrkmeyor  v.  Kansas,  £36  U.J. 
l.c.  572),  and  the  transaction  having 
been  confined  to  this  ^tste , no 
question  can  arise  as  to  the  nature 
of  the  shipment,  viz,  that  it  la 
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Intrastate.  The  following 
concurrent  conditions  confirm  this 
conclusion:  (1)  The  Intention  of 
the  parties  evidenced  by  the  bill 
of  lading  naming  Kansas  City, 

Missouri,  as  the  point  of  final 
destination;  (2)  the  continuous 
movement  of  the  grain  to  such 
point;  and  (3)  its  delivery  there 
to  the  consignee  of  the  shipper  on 
the  hold  tracks  of  the  carrier. 

The  essential  character  of  the 
commerce  is  properly  determinable 
from  the  presence  of  these  requi- 
sites, and  while  influenced  by  the 
billing  or  form  of  contract,  the 
character  of  the  shipment  is  not 
to  be  controlled  by  it  except  when 
taken  in  connection  with  the  other 
essentials  in  the  case.  Upon  the 
sale  of  the  grain  its  further 
movement  is  subject  to  the  direction 
of  the  purchaser.  He  may,  dependent 
upon  the  location  of  his  business  or 
his  purpose  in  the  disposal  of  the 
grain,  direct  its  shipment  to  a 
point  outside  of  the  state,  but  until 
he  so  dlreots  the  character  of  the 
commodity  as  an  article  of  commerce 
continues  as  under  the  original  shipment." 


In  the  case  of  Arkadelphia  Milling  Company  v.  St.  Louis 
3.W.H.  Co.,  249  U.3.  134,  the  Court  discussed  the  example 
of  rough  lumber  being  shipped  to  a point  and  there  graded,, 
smoothed  and  otherwise  processed,  and  reshipped  in  Interstate 
commerce.  We  believe  the  same  to  be  controlling  in  the  Instant 
question.  The  Court  said: 

"Likewise,  the  hauling  from  the 
forest  by  a railroad  of  rough  lumber 
to  a milling  point,  where  it  was 
manufactured  Into  materials  for 
barrels  and  casks  and  most  of  the 
finished  product  sold  and  carried  to 
customers  outside  the  state,  while 
the  wastlngs  were  burned,  was  not 
interstate  commerce,  30  as  to  render 
inapplicable  rough  shipment  freight 
rates  by  the  .a*kansas  railroad 
commission,  where  the  whole  process 
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of  manufacturing  and  storing 
until  sales  were  made  occupied 
a period  of  five  months,  for 
the  reason  that  there  was  no 
continuous  movement  and  no 
intention  to  transport  the  lumber 
out  of  the  state  until  its 
character,  utility,  and  value 
were  changed,  although  there  were 
knowledge  and  Intention  that  the 
greater  part  of  the  finished 
product  would  be  carried  out  of 
the  state.11 


CONGallilOK 

In  determining  whether  or  not  a shipment  is  intra 
or  interstate  commerce,  the  facts  in  the  individual  case  govern 
strongly.  Most  of  the  decisions  consulted  involve  the  juris- 
diction of  the  Interstate  Commerce  Commission  to  fix  or  change 
rates.  It  does  not  follow  that  because  the  courts  hold  that 
a shipment  is  sometimes  subject  to  the  jurisdiction  of  the 
Interstate  Commerce  Commission,  the  same  is  interstate  or  not 
interstate  in  its  nature,  thereby  precluding  the  state  from 
taxing  the  shipment,  le  are  of  the  opinion  that  the  facts  in 
the  instant  case  and  the  decisions  controlling  the  same  warrant 
our  conclusion  that  when  grain  is  shipped  to  a mill  between 
two  intrastate  points,  regardless  of  the  fact  that  the  grain 
is  to  be  rebilled,  shipped  and  sold  in  interstate  commerce, 
the  first  shipment  is  an  intrastate  shipment  and  the  transpor- 
tation charges  are  therefore  subject  to  the  tax  of  1%. 


Respectfully  submitted. 


OLLIV^H  W.  HOLISM, 

assistant  attorney  General. 


APPROVE : 


ROY  -.cKirmCL, 
Attorney  General. 


OWH:aH 


APPROPRIATION 


In  view  of  the  effect  of  the  decision  in  the 
case  of  State  v.  Thompson,  printing  and 
clerical  help  may  be  charged  against  the 
teacher-training  appropriation  for  1935, 


September  10,  1935. 


ion.  Forrest  dmith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Mr.  jnith: 


it 


This  is  to  acknowledge  your  letter  as  follows: 

”?/ll  1 you  please  advise  if  I am  author- 
ised to  pay  bills  for  printing  for 
Teacher s- Training  out  of  the  appropria- 
tion for  Teacher s-Training  made  by  the 
Legislature  in  section  57,  Page  No.  113 
of  the  Appropriation  Laws; 

"It  is  my  understanding  the  decision 
of  the  supreme  Court  in  the  Thompson 
case  holds  that  printing  can  be  legally 
paid  out  of  the  appropriation  made  for 
Teacher  s-Training • 

"Till  you  also  please  advise  me  vhat 
salaries,  if  any,  can  be  paid  out  of 
this  appropriation  made  for  reachers- 
Training*" 


Laws  of  Missouri • 1935,  page  113,  Section  57,  is  the 
appropriation  act  relating  to  "Teachers  Training  in  High 
Schools"  and  reads  as  folic  ws: 

"Teacher e Training  in  hi  ,h  schools.— 

There  is  hereby  appropriated  out  of 
the  State  Treasury  chargeable  to  the 
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general  revenue  fund*  the  sum  of 
Thirty-Five  Thousand  Dollars  ($35,000.00), 
for  the  purpose  of  carrying  into  effect 
the  provisions  of  Article  VII,  Chapter 
57,  of  the  tievised  Statutes  of  Missouri, 
1929,  which  provides  for  teacher-training 
work  in  high  schools,  provided,  however, 
in  the  event  the  funds  appropriated 
herein  are  Insufficient  to  pay  the 
apportionment  in  full  as  provided  by 
law;  they  shall  be  pro-rated  to  schools 
in  pro-rata  proportion." 


Section  94u5,  R.  S.  Mo.  1929,  provides  as  follows: 

"The  appropriation  provided  for  the 
instruction  of  pupils  in  the  science 
and  practice  of  rural  school  teaching 
and  the  teaching  of  elementary  agri- 
culture, may  be  expended  in  part  for 
the  inspection  and  supervision  of  such 
instruction  by  the  state  superintendent 
of  public  schools  and  by  such  person 
as  he  may  designate,  and  the  expense 
of  sueh  inspection  and  supervision 
shall  be  paid  out  of  said  appropriation 
on  vouchers  certified  by  the  State 
superintendent  of  public  schools.  In 
accordance  with  the  foregoing  provi- 
sions of  this  section,  the  state  super- 
intendent of  public  schools  is  author- 
ized to  appoint  an  inspector  of  teacher- 
training  in  high  sohools  and  private 
and  denominational  schools  at  a salary 
of  not  to  exceed  twenty-five  hundred 
dollars  ($2,500.00)  per  year,  and  the 
necessary  traveling  expenses  while  in 
the  discharge  of  his  duties.” 


It  is  to  be  noted  that  the  appropriation  act,  supra, 
does  not  in  detail  express  the  purposes  for  which  said  sum 
may  be  expended,  but  refers  to  Article  7,  Chapter  57,  R.  S, 
Mo.  1929.  Reference  must  be  had,  therefore,  to  said  article 
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and  chapter  to  determine  how  the  moneys  appropriated  may 
be  expended.  Nowhere  in  Article  7,  Chapter  57,  is  it  nro- 
vided  that  any  moneys  may  be  expended  for  printing.  However, 
Seotion  9405,  supra,  provides  for  the  appointing  of  an 
inspector  at  a salary  not  to  exceed  twenty-five  hundred 
dollars  ($2,500.00)  per  annum,  and  the  necessary  traveling 
expenses  while  in  the  discharge  of  his  duties.  But  said 
section  does  not  provide  for  any  other  specific  expenditure 
of  moneys  appropriated  for  teacher -training  courses.  Said 
section  does  state,  however,  the  following! 

"The  appropriation  provided  for  * * 
may  be  expended  in  part  for  the 
inspection  and  supervision  of  such 
instruction  by  the  3tate  superintend- 
ent of  public  schools  and  by  such 
person  as  ho  may  designate,  * * 

Thus,  if  any  money  may  be  expended  from  said  appropriation 
act  it  would  have  to  relate  to  inspection  and  supervision 
of  such  instruction  or  to  pay  the  salary  of  the  instructor. 

The  effect  of  the  decision  of  the  supreme  Court  of 
Missouri,  en  banc,  in  the  recent  case  of  State  of  Missouri 
v.  Lorenso  D.  Thompson,  et  al. , (not  yet  reported)  was  fcJiat 
the  former  State  Auditor,  Thompson,  was  not  liable  when  he 
charged  the  1931  appropriation  to  teachers-training  with 
certain  items  of  printing,  because  the  evidence  in  that 
case  showed  that  such  printing  was  necessary  and  connected 
with  the  furtherance  of  teachers- training.  However,  the  court 
ordered  judgment  to  be  entered  for  the  State  on  items  of 
printing  having  no  connection  with  teachers-training.  :m 
quote  from  the  court 1 s opinion! 

"Under  the  application  of  the  doctrine 
enunciated  above  the  inclusion  in 
printing  bill  "C"  (count  three  of  the 
petition)  of  the  items  admittedly  having 
no  connection  with  teachers'  training 
was  an  obvious  and  inexcusable  error, 
while  all  other  items  in  suit  wars 
properly  for  the  determination  of  the 
trial  Judge." 
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Therefore,  in  view  of  the  effect  of  the  decision 
of  the  above  ease,  wherein  the  court  oermltted  printing 
to  be  charged  to  the  appropriation  act  of  1931,  similar 
to  the  one  '.aider  consideration,  it  is  our  opinion  that 
the  burden  is  upon  you,  as  State  Auditor,  to  determine 
as  a matter  of  fact  whether  printing  sought  to  be  charged 
is  connected  with  teachers -training  and  used  in  further- 
ance thereof.  And,  if  you  find  as  a fact  that  the  print- 
ing is  so  used,  then  such  may  be  charged  against  the  1936 
appropriation  act. 

Our  opinion  as  to  charging  of  clerical  help  against 
said  appropriation, would  be  the  same  as  to  printing. 


Yours  very  truly. 


James  b.  HomBostel 
Assistant  Attorney -General 


APPROVKDi 


JO:-fH  '.v.  UGF.'MAN,  JT. 

( Ac  ting ) Attorney -General . 


JLHtEO 


CHIU  INAL  COSTS  - Liability  of  State  f‘>r  defendants 

costs  where  case  Is  nolle  prosequi* 


Honorable  I orrest  fmlth 
State  Auditor 
Jefferson  City,  Missouri 


Dear  fir: 


We  have  your  request  for  an  opinion, 
which  is  as  follows: 

" In  He:  State  va,  0.  S* 

Hart,  Lou  Hart,  Hurr 
Davidson,  Gladys  Davidson. 

This  office  is  in  receipt  of  a sup- 
plemental fee  bill  In  the  above  en- 
titled case  vhich  amounts  to  the 
sun  of  41475*20,  and  the  contents 
of  arid  bill  contain  coits  that  were 
made  on  behalf  of  the  de fondants 
only.  emetine  ago  the  original 
bill  in  this  case  w*e  filed  in  this 
office  containing  the  cost  now  con- 
tained in  the  supplemental  bill, 
and  also  the  costs  made  on  behalf 
of  the  State*  The  cn-e  at  the  No- 
vember tern,  1932,  was  continued 
generally  and  each  tern  the  Clerk 
eertifle  the  bill  to  this  office 
for  payment. 

Your  office  handed  down  an  opinion 
on  January  22,  1934  wherein  you  held 
that  the  dtate  was  not  liable  for 
defendant's  cost  for  the  reason  that 
at  the  time  the  case  wns  continued 
generally,  the  Circuit  Court  did  not 
tax  the  cost  against  the  State* 
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Thereafter,  on  April  25,  1935  a 
warrant  was  leaned  against  said  de- 
fendants to  appear  at  the  May  term, 
1S35,  of  the  Circuit  Court  of  Ozark 
County  and  at  the t term  of  sh1<-  court, 
the  roaecuting  ttomey  entered  a 
nolle  prosequi  in  this  case  end  he 
Circuit  Clerk  has  nor  certified  to 
this  office  for  payment  the  defendants 
costs  which  were  deducted  from  the 
original  bill  filed  with  the  State 
Auditor. 

We  desire  an  opinion  as  to  whether 
the  State  is  now  liable  for  the  de- 
fendants* costs  in  this  case.” 


In  answering  your  request,  it  appears  that 
a construction  of  Section  3323,  R.  S.  Mo.  1929  is 
involved.  hat  section  in  part  is  as  follows: 

"In  all  oapltnl  cares,  and  those  In 
which  Imprisonment  in  the  penitentiary 
is  the  sole  punishment  for  the  offense, 
if  the  defendant  is  acquitted,  the 
coats  shall  be  paid  by  the  state;  * ” 


We  note  that  the  crime  charged  in  the  costs 
bill  was  bank  robbery.  Thlc  is  a crime  which  comes 
within  the  terras  of  Section  3328,  R.  5.  ro.  1929 
wherein  imprisonment  in  the  jenltentlary  Is  the  mini- 
mum punishment  for  the  offense. 

The  next  question  turns  upon  the  meaning 
of  the  word  !la  ©quitted.”  In  the  case  referred  to 
in  your  request  for  an  opinion.  It  appears  that  the 
charges  against  the  defendant  were  dismissed,  ^hlle 
the  statute  under  consideration  must  be  strictly 
construed,  i tate  ex  rel.  v.  Wilder,  94  S.  ft • 

495,  197  Vo,  27,  the  dismissal  of  a ca3©  Is  equivalent 
to  on  acquittal  insofar  as  this  statute  Is  concerned. 


#3  - Honorable  Forrest  ^mith 


_ in  State  ex  rel,  v.  f’in tte  County  (1890), 

40  Mo*  App*  503,  l*c«  506,  the  court  sale: 

,!The  nolle  proaequi  amounted  to  on 
acquittal  in  the  sense  of  the  statute .* 


It  ia,  therefore,  the  opinion  of  this  of- 
fice that  the  entering  of  a nolle  proaequi  in  the 
above  ease  imposed  upon  the  State  the  burden  of 
paying  auch  coats  as  sre  properly  chargeable  in 
the  ca  •'  o * 


Hear®  ctfully  submitted. 


F KAN  KLIN  . RFAGAJT 

Assistant  ttorney  General 


A HPKOVLD: 


J /HK  -:»  h ' ' •'  K’ , Jr* 

(Acting)  Attorney  General 


r Rt  FI. 


SHERIFFS:  Sheriff’s  fees  for  custody  of  prisoner  when 
transferring  him  within  Randolph  County  from 
one  Circuit  Court  to  smother* 


October  2,  1955* 


Honorable  Forrest  Smith 

State  Auditor 

Jeff  rson  City,  Missouri 

Dear  i>ir: 


We  acknowledge  your  request  for  an  ODinion  dated 
September  17,  1935,  which  is  as  follows: 


"The  Deouty  Sheriff  of  Randolph 
County  arrests  a defendant  at 
Moberly,  Missouri,  and  holds  said 
defendant  in  jail  or  a holdover  in 
the  court  house  at  Moberly  used  to 
hold  persons  on  for  two  days 

or  more  and  then  said  defenants  are 
given  a preliminary  hearing  in 
soberly  and  are  bound  over  to  await 
the  action  of  the  Circuit  Court  and 
are  committed  to  Jail  at  Huntsville 
upon  a commitment  issued  by  the  Jus- 


tdee  of  the  Peace,  so  we  desire  an 
opinion  as  to  whether  or  not  the 
sheriff  is  entitled  to  the  sum  of 
il*25  per  day  for  such  custody  when 
the  number  of  days  exceeds  one,  as 
provided  by  Section  11791,  R.  S.  Mo* 
1929." 


Section  11791  K*  S.  Mo*  1929,  provides  in  part  as 
follows : 


a-  * * The  sheriff  or  other  officer 
who  shall  take  a person,  charged  with 
a criminal  offense,  from  the  county 
in  which  the  offen  er  is  apprehended 
to  that  in  which  the  offense  was 
committed,  or  who  may  remove  a pris- 
oner from  one  county  to  another  for 
any  cause  authorized  by  law,  or  who 
shall  have  in  custody  or  under  his 
charge  any  person  undergoing  an  ex- 
amination preparatory  to  his  commit- 
ment morethan  one  flay  for  trans- 
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porting,  safekeeping  and  maintain- 
ing any  such  person,  shall  be  al- 
lowed by  the  court,  paving  co,  nl ranee 
of  the  offense,  one  dollar  and  twenty- 
five  cents  per  day  for  every  day  he 
may  have  such  person  under  his  charge, 
when  the  muster  of  days  shall  exceed 
on* , and  five  cents  per  m'le  lor 
every  mile  necessarily  traveled  In 
going  to  and  returning  from  one 
county  to  another,  and  tho  guard  em- 
oloyed,  who  shall  In  no  event  exceed 
the  number  allowed  the  sheriff, 
marshal  or  other  officer  In  trans- 
porting convicts  to  the  penitentiary, 
shall  be  allowed  the  same  compensation 
as  the  o fleer.  )ne  dollar  and  twenty- 
five  cents  per  day,  mileage  same  as 
o' fleer,  shall  bs  allowed  for  board 
and  all  other  exoenses  of  each  pris- 
oner. No  compensation  shall  be 
allowed  under  this  section  for  taking 
the  prisoner  or  orlsonera  from  one 
place  to  another  In  the  same  county, 
excepting  In  counties  wolch  have  two 
or  more  courts  with  general  criminal 
jurisdiction*  In  such  counties  the 
sheriff  shall  have  the  same  fees  for 
conveying  orlaoners  from  the  Jail  to 
olace  of  trial  as  are  allowed  for 
conveying  orlsonera  In  like  esses 
from  one  county  to  another,  and  the 
exoenses  incurred  in  transporting 
prisoners  from  one  county  to  another, 
occasioned  ty  the  Insufficiency  of 
the  county  Jail  or  threatened  mob 
vlolenc*  , shall  ba  paid  by  the  county 
in  which  such  case  may  have  orglnated. 

jj* 

There  are  two  courts  of  general  Jurisdiction  In 
nandoloh  County,  one  In  Soberly  and  one  at  Huntsville. 


concujrioi. 

Construing  the  above  section  of  law,  we  are  of  the 
opinion  that  the  sheriff  of  Handoloh  bounty  Is  entitled 
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to  >1.25  per  day  for  each  day  said  prisoner  is  in  his 
custody,  so  long  as  the  prisoner  be  in  custody  over  one 

day. 


Respectfully  submitted 


V*M.  0..R  SAWYERS 

Assistant  Attorney  General. 


APPROVED: 


Hlf  W . iloi’ 1 MAN,  Jr. 
(Acting)  Attorney  General. 


V«  OS : H 


INCOME  TAXL’w : Net  income  received  by  non-resident  as  salary 

from  resident  corporation  is  taxable. 


f\)o 


October  r.t , lQdr,. 


Honorable  Forrest  -riith, 
-tote  udltor, 

Jefferson  :ity,  . Ir  ourl. 


FILED 


->G'\T  Si r: 


This  will  ucKnonledfe  receipt  of  the  follo^lnE 
In  ,ulry  fro;.  you: 

<111  you  Iclndly  advire  this  off  lee 
as  to  whether  or  net  In  accordance 
with  action  10115  of  the  hevleed 
statutes,  1M9|  ad  . .nended  Lews, 

1951,  e<  lury  rocclved  by  a non- 
reeldent  Individual  for  services 
rendered  entirely  without  the  ~tate 
of  .lecourl  to  a corporation  located 
within  thle  ^tete  Is  taxable  l:ico..e 
to  the  ~>tate  of  * lasourl. 


Your  Inquiry  1b:  a corp >rotlon  reeldent  within 
i.lsaourl  hae  a oelaried  employee  who  rod  dee  without  this 
atute  and  perforce  out  of  thle  state  ell  of  the  servicer 
he  perforae  for  the  corporation,  ir  ? uch  salary  taxable 
income  in  . Iseourl  within  the  n.eeinln£  of  the  Llceourl  In* 
co;.e  tax  lew? 


Section  10115  of  the  income  tax  law,  bclnft  found 
In  Let/e  of  1931,  pare  355,  In  part  re^ds  cs  follows: 


" • * * and  a ll'<e  tax  ehall  be  levied 
u->on,  ur served  Inst,  collected 
fron,  and  paid  by  every  Individual, 
not  a resident  or  oltlxen  of  this 
stete,  upon  r.et.  Income  received  fron 
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all  sources  within  this  state,  during 
the  preceding  year  in  excess  of  the 
exemptions  now  or  hereof ter  provided.'’ 

The  party  in  question  receives  his  salary  from 
''sources  within  this  state" , to-wit,  the  corporation  which 
is  within  this  state. 

In  the  c se  of  oti.tc  ex  rel.  -onitowoc  Gas  Co.  v. 

*i  scout,  in  Tax  Commission,  ct  ol.,  decided  by  the  supreme 
Court  of  i.isconBin  in  1915,  151  K.  04C,  the  court  in  con- 
struing that  state's  income  tax  law,  sold: 

"The  taxing  power  of  a state  does  not 
extend  beyond  its  territorial  limits. 

* * * If  the  tax  he  on  property  it,  or 
its  le*fully  constituted  situs,  must  be 
found  within  the  state.  If  an  interact 
in  property  is  taxed  the  situs  of  either 
the  property  or  interest  must  he  found 
within  the  state.  If  an  income  be  taxed 
the  recipient  thereof  must  huve  a domicile 
within  the  state,  or  the  property  or 
business  out  of  which  the  income  Issues 
must  be  situated  within  the  state  so  that 
the  income  may  be  said  to  hove  a situs 
therein. " 

In  the  cese  of  : haffer  v.  tarter,  .^tate  Auditor, 
et  al.,  £52  U.  57,  1.  c.  51,  the  United  States  Supreme 
Court,  In  discussing  this  question,  snld: 

"’All  subjects  over  which  the  sovereign 
power  of  a Stete  extends,  ore  objects 
of  taxation,'  etc.  In  ...Ichlgan  Central 
n.  h.  Co.  v.  rowers,  201  u.  3.  245,  the 
court,  by  . r.  Justice  orewer,  said 
(pp.  291,  195):  * e have  ht  d frequent 

occosion  to  consider  questions  of  state 
taxation  In  the  light  of  the  General 
Constitution,  and  the  scope  < id  limits 
of  ^utioanl  interference  ore  well 
settled.  it ere  le  no  general  super- 
vision on  the  pert  of  the  Nation  over 
stute  taxation,  and  in  respect  to  the 
latter  the  otate  has,  speeding  generally, 
the  freeuoxu  of  a sovereign  both  as  to 
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objects  fad  methods.'  That  a ott te 
juay  tux  ce  Hints  und  occupations  ue 
well  ue  persons  end  property  hot  long 
been  recognized.  * Lhe  power  of  taxa- 
tion, however  vast  in  Its  character 
and  seer  chin,  in  its  extent,  ic  neces- 
sarily limited  to  subjects  within  the 
jurisdiction  of  the  otate.  These  sub- 
jects are  persons,  property,  and 

business It  (taxation)  :a»y  touch 

business  in  the  almost  Infinite  for^s 
In  which  It  is  conducted.  In  professions, 
in  corfliercp.  In  manufactures , end  in 
transportation.  Unless  restrained  by 
provisions  of  the  Federal  Constitution, 
the  power  of  tbe  tote  to  the  code, 
for:  , and  extent  of  taxation  is  un- 
liadted,  where  the  subjects  to  which 
It  »r?li«s  are  within  her  Jurisdiction.' 
State  Tax  on  I'orelgn-iield  bonds,  15 
./all.  300 , 319.  ice  also  <elton  v. 
-ieaouri,  91  U*  6*  £75,  278;  rmour  k 
Co.  v.  Virginia,  246  U.  1,  6; 

Maerlcan  kffc.  oo.  v.  St*  Louis,  £50 
U.  5*  459,  463. 

v«xLd  wo  ueoii  it  clear,  upon  principle 
as  well  bu  uutnorlty,  that  Just  at  a 
oUU  iMy  impose  general  income  taxes 
upon  its  own  citizens  and  residents 
whose  persons  are  subject  to  its  control, 
it  .-My,  as  a necessary  consequence,  levy 
e duty  of  like  character,  and  not  more 
onerous  in  its  effect,  upon  incomes 
accruing  to  non-residents  1’roa.  their 
pro  erty  or  business  v/lthin  the  Ante, 
or  their  occupations  carried  on  therein; 
enforcing  payment,  so  fur  us  it  can,  by 
the  exercise  of  a Just  control  over 
persons  and  property  within  its  borders. 
This  is  consonant  with  numerous  de- 
cisions of  this  court  sustaining  state 
taxation  of  credits  due  to  non-residents, 
New  Orleans  v.  :tenpol,  175  U*  S*  309, 
3"0,  et  seq.;  jristol  v.  ashington 
County,  177  ...  . 135,  145;  Liverpool  . 

etc.  Ins.  Co.  v.  Orleans  .scer-sore,  2P.1 
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jjono rable  /or rest 


U.  546,  554;  and  sustaining, 
federal  taxation  of  the  incoac  of 
an  alien  non-resident  derived  frou 
securities  held  in  this  country, 

-e  uunay  v.  Lederer,  £50  J.  a.  d76. 

nThcit  n wt&te,  consistently  with  the 
i euerul  Constitution,  ^ny  not  prohibit 
the  citizens  of  other  states  fron  carry- 
ing on  leti titrate  business  v.ithin  its 
borders  like  its  own  citizens,  of  course 
is  granted;  but  it  does  not  follow  that 
the  business  of  non-residents  may  not 
be  required  to  rjuke  a ratable  contribu- 
tion in  taxes  for  the  support  of  the 
fcovernxnent.  un  the  contrary,  the  very 
fact  that  a citizen  of  one  -tnte  has 
the  right  to  hold  property  or  carry  on 
an  occupation  or  business  In  another 
is  a very  reasonable  ground  for  subject- 
ing such  lion-resident , although  not 
personally  yet  to  the  extent  of  his  pro- 
perty held,  or  his  occupation  or  business 
curried  on  therein,  to  e duty  to  pay 
taxes  not  t*ore  oneroua  in  effect  than 
those  ir.poced  un-er  like  olrcurnstances 
upon  citizens  of  the  letter  otate*" 


hen  a corporation  is  locutea  within  the  dtate  of 
*.lasourl  and  carries  on  a subetentiil  part  of  lta  business 
within  this  state,  it  Is  assisted  und  protected  theroln  by 
this  state  and  by  the  legal  uz chinery  of  this  state,  and  the 
person  who  resides  without  this  slate  and  who  carries  on 
outside  the  state  his  pt-rt  of  the  business  of  the  corporation 
receives  his  Income  bec-u-e  of  the  existence  of  the  corpora- 
tion within  this  state  and  the  protection  rich  is  afforded 
to  the  corporation  by  tho  at  te  of  Issouri.  The  fountain 
source  of  euch  3elary  Is  the  corporation  which  is  located 
iu  Missouri  ana  which  could  not  exist  except  by  virtue  of 
the  lews  of  this  stato.  The  situs  of  the  income  under  such 
conditions  is  v lthiu  t.  e . tctc  of  ...iseourl# 
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It  is  our  opinion  that  such  & salary,  less  the 
exerapti-cns,  is  taxable  for  in  coma  purposes  under  the  income 
tax  lews  of  Missouri. 


Very  truly  yours. 


DiJtKA  ivATiiUH, 

.ssiotant  attorney  General, 


Ai  rnOV:^  : 


...  i-_ , 

(**ctinc)  attorney  General. 


w.»  :uiv 


TAIATI . i : Fees,  coixuulsslons  and  costs  for  services  actually 
performed  allowed  In  bankruptcy. 

t 


October  50,  1935. 


honorable  Forrest  Smith 
state  Auditor 
Jefferson  City,  Missouri 

Attention  of  hr.  A.  holloway. 

Dear  sir: 

Acknowledgment  is  w&ae  of  your  request  for  an  opinion 
of  tni6  office  on  tne  following  matter: 

“fee  request  that  you  furnish  this  Office 
with  your  official  opinion  as  to  tne 
following  points  of  railroad  tax  law. 

Where  a railroad  is  in  bankruptcy  in  the 
United  utates  District  Court rnder  tne 
present  amended  bankruptcy  statutes 
providing  for  reorganization,  should  tne 
Federal  Court  allow  and  order  the  trustees 
in  bankruptcy  to  pay  the  Interest, 
penalties.  Collectors'  commissions,  Attor- 
neys' fees  ana  costs  which  are  provided 
for  by  at  tide  15,  Chapter  59,  ft.  8. 

Missouri,  1929,  witn  reference  to  taxes 
on  railroads,  .sections  1CC43,  ICC 44, 

1005b,  10034  and  other  sections  of  said 
article. 

The  railroad  was  adjudged  a bankrupt 
June  7,  1933  ana  the  tax  bill  is  for 
taxes  levlea  in  the  same  year,  1933. 

It  is  urged  by  the  railroad  tnat  Section 
57 J of  the  Bankruptcy  Act  and  the  Federal 
decisions,  forbid  tne  allowance  of 
penalties  na  forfeitures  on  taxes  and 
tnat  tnelr  contention  is  furtner  supported 
by  the  case  of  state  ex  rel.  Crutcner  vs. 
koeln,  61  a.  #.  (2nd)  750. 
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Uectlon  b7J  (or  93JJ  la  as  follows: 

'Dabta  owing  to  the  Uni  tad  States,  a state, 

& county,  a district,  or  tsuulclpa.il ty  aa 
a penalty  or  forfeiture  shall  not  be 
allowed,  except  fax  the  amount  of  the 
pecuniary  loss  sustained  by  the  act, 
transaction  out  of  which  the  penalty  or 
forfeiture  arose,  with  reasonable  and 
aotual  costs  occasioned  thereby  and  such 
interest  aa  may  have  accrued  thereon 
according  to  law. 1 

Are  the  tax  penalties,  interest,  commissions, 
attorney's  fees  etc,  debts  within  the 
meaning  of  the  bankruptcy  law? 

It  appear 8 to  us  that  the  Koeln  case 
above  mentioned  le  not  a railroad  oaee, 
that  It  uoes  not  Interpret  railroad  law, 
and  that  the  statutes  passed  upon  by  it 
have  mostly  been  repealed  or  nave  expired 
by  tneir  own  limitation,  sucn  repeal  and 
expiration  having  occurreu  before  January 
1,  1934,  that  being  tne  uate  when  the  tax 
penalties  began  to  aoorue  on  tne  instant 
tax  bills.  Aud  it  seems  to  u6  that  our 
usglslature  maas  an  almost  entirely 
separate  code  of  laws  for  the  assess- 
ment and  taxation  of  railroads  in  Missouri, 
providing  among  other  things  for  Collector's 
commissions,  Interest,  Attorney's  fees 
and  costs,  on  delinquent  railroad  taxes.* 

Sometime  ago  we  nao  an  occasion  to  pass  upon  this  question 
and  under  date  of  March  26,  193b,  this  office  rendered  an  opinion  to 
Hon.  David  R.  Clevenger,  Prosecuting  Attorney  of  Platte  County, 
Missouri,  wherein  It  Is  stated: 

*In8ofar  as  other  charges  are  ooucerned 
suoh  as  collectors'  commissions,  clerks 
fees  etc.,  it  Is  difficult,  if  not  im- 
possible, to  place  these  el  thin  the  pro- 
visions of  Subdivision  J of  section  93, 

Title  11,  U.S. C.A.  ss  being  penalties  and 
forfeitures,  as  they  axe  certainly  com- 
pensations allowed  others  who  are  required 
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to  perform  duties  by  virtue  of  the  failure 
of  the  taxpayer  to  pay  the  tax  when  due, 
and  if  toe  acts  bate  actually  been  per- 
forated, the  costs  allowed  by  las  should 
be  paid  by  the  Trustee  in  bankruptcy.* 

The  conclusion  of  that  opinion  reads  as  follows: 

"It  is  tnerefore  tne  opinion  of  this  office 
that  tne  Trustees  of  the  Chicago,  Hook 
Island  and  Pacific  Kallro&d  Company  are 
liable  to  the  btate  of  Missouri  as  in- 
terest on  delinquent  taxes  six  per  cent 
per  anuuia  on  such  taxes  from  the  date  of 
delinquency  until  paid. * 

•hile  it  le  true  that  the  statements  relative  to  the 
commissions,  fees  and  costs  were  not  ulreotly  Involved  in  that 
opinion,  that  oplx*lon  does  conclusively  dispose  of  your  question 
relative  to  tne  penalty  interest  on  tuxes  due  from  bankrupt  rail- 
roads. We  axe  enclosing  a copy  of  that  opinion  for  your  examination. 

We  shall  not  deviate  from  the  statements  made  in  that 
opinion  relative  to  the  commissions,  feus  ana  costs,  but  aue  to 
the  fact  that  tne  case  of  btate  ex  rel.  Crutoner  vs.  Koeln,  bl 
d.  V.  (bdj  7b0  has  oeen  citea  in  your  request  and  might  tana  to 
confuse  the  Issues,  ee  herewith  give  to  ycu  out  views  concerning 
such  case  ana  its  application  to  bectlon  o7J  of  the  bmkruptoy 
Aot,  11  U.b.C.A.  93J.  It  is  true  that  the  3upreae  Court  of  this 
btate  in  the  case  of  d’-utcher  vs.  Aoeln  supra  stated  that  the 
term  "penalties"  was  generic  und  lnoiudea  within  its  terms 
commissions,  fees  and  costs  allowed  the  various  county  officials 
and  appointees  for  tnelr  services  reuderea  in  connection  with 
the  collection  of  delinquent  taxes,  however,  it  must  be  remem- 
berea  that  that  decision  construed  a state  statute  haring  in 
mind  the  relief  of  delinquent  taxpayers,  and  the  Court  was  called 
on  to  construe  that  law  in  view  of  the  relief  which  the 
legislature  undoubtedly  Intended  to  grant  delinquent  taxpayers 
of  this  state.  While  it  is  true  that  these  oo  missions,  fees 
and  oust6  may  nave  been  construed  as  within  the  term  "penalty* 
aa  used  in  Senate  bill  60  of  the  57th  General  Assembly  in 
Regular  Session,  that  holding  dose  u.  t necessarily  indicate  that 
these  charges  axe  tne  type  and  character  of  penal  ties  which  may 
not  be  allowed  unaex  the  provi stone  of  bectlon  57 J of  the 
bankruptcy  Act  and  oertaluly  if  they  are  to  be  oonstrued  aa 
penalty  or  forfeiture  they  must  be  held  to  be  within  the 
exception  set  forth  in  that  section.  For  convenience  we  herewith 
quote  tne  section: 
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"Debts  owing  to  tbe  Uni  tea  states,  a 
state,  a count,,  a district,  or 
municipality  as  a penalty  or  forfeiture 
shall  not  be  allowed,  except  for  the 
amount  of  the  pecuniary  loss  sustained 
by  the  act,  transaction  out  of  which' 
the  penalty  or  forfeiture  arose,  with 
reasonable  and  actual  costs  occasioned 
thereby  and  such  Interest  as  may  have 
accrued  thereon  according  to  lav. " 

The  exception  is  that  the  amount  of  pecuniary  lose  sus- 
tained by  the  act  out  of  which  the  penalty  arose  shall  be  allowed. 
Therefore,  if  the  delinquency  of  the  tax  has  required  the  per- 
formance of  additional  duties  by  the  taxing  aut;  oritles  and  it 
has  been  necessary  to  employ  attorneys  to  effect  the  collection  of 
the  tax,  the  ooapensatlon  for  these  acts,  wnloh  have  actually 
been  performed  is  not  to  be  construed  as  an  outright  penalty,  it 
represents  a pecuniary  loss  su  talned  by  tha  action  of  the  tax- 
payer in  falling  to  pay  nis  taxes  within  thw  tlae  required  by  law. 

The  situation  presented  is  somewhat  analogous  to  that 
conslaered  by  the  Supreme  Court  of  the  United  states  in  the  case 
of  United  M.atee  vs.  Childs,  2ob  U.b.  304,  ad  L.Sd.  299.  In  this 
case  tne  Federal  wovernment  presented  a claim  for  taxes  accompanied 
by  a claim  for  penalties  of  five  per  cent  and  Interest  of  one  per 
cent  per  month.  Tne  trustee  too  a tne  position  that  the  taxes 
alone  mould  be  ordered  paid  wltn  simple  interest  and  that  the 
penalty  of  five  per  cent  should  be  disallowed  ana  Interest  in 
excess  of  six  per  cent  per  annum  likewise  disallowed  because  of 
(.be  provisions  of  section  57J  uerelnbefore  referred  to.  Tha 
Supreme  Court  ordered  interest  paid  at  the  statutory  rate  of 
cue  per  cent  per  month,  arriving  at  its  conclusion  partly  by 
means  of  tne  following  statement,  1.  c.  L.id.  300: 

"At  the  outset  we  are  confronted  with 
the  difference  between  penalty  and 
Interest.  A penalty  is  a means  of  pun- 
ishment; Interest  a means  of  compen- 
sation. " 

Tha  opinion  concludes  wltn  this  statement,  1.  o.  301: 

"The  tax  in  this  case  is  one  on  income; 
a burden  Imposed  for  the  support  of 
the  government.  Interest  is  put  upon 
it  and  so  denominated,  distinguished  from 
the  6 per  cent  as  penalty,  clbKTly  in- 
tended to  compensate  the  delay  in  payment 
of  the  tax,  the  awtrlment  of  its  non- 
payment, to  be  coutlnueu  uurlng  tne  time 
of  its  nonpayment — compensation,  not 
punienment. * 
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So  In  the  instant  case  the  commissions,  fees  and  costs 
are  not  assessed  as  a pure  matter  of  punishment  to  the  delinquent 
taxpayer  but  are  charges  made  to  compensate  those  obligated  to 
perform  services  made  necessary  by  the  acts  of  the  delinquent 
taxpayer. 


It  has  been  the  uniform  ruling  in  this  state  that  tax 
collectors  are  to  receive  additional  compensation  for  services 
performed  In  the  collection  of  tne  delinquent  taxes.  This  prin- 
ciple sas  announced  In  the  case  of  Stmt*  ex  rel.  Shannon  County 
vs.  Hawkins,  169  Mo.  615,  construing  what  Is  now  section  5969, 
pa*e  499,  news  of  Missouri  1933,  the  section  which  allocs  collectors 
two  per  cent  commission  for  tne  collection  of  delinquent  taxes, 
other  tnau  railroad  taxes.  The  Court  at  page  690  stated: 

"osotion  9309  deals  witn  the  costs 
an.o*sd  nim  for  nl8  extra  services  In 
adult  ion  to  nis  Co&x.isslone,  and  these 
are  to  be  paid  by  the  delinquent,  and 
the  collector  is  allowed  only  four  pek 
cent.  Otherwise  we  sould  nave  the 
result  In  shannon  county  that  tne 
State  freely  allows  tne  collector  five 
per  cent  for  merely  receiving  and  paying 
over  taxes  snlch  the  taxpayer  tenders, 
but  allowing  him  nothing  by  the  State  or 
county  for  collecting  delinquent  taxes 
at  the  end  of  a lawsuit,  and  after 
making  out  various  delinquent  lists  and 
performing  other  duties,  in  enforcing 
payment.  - 

The  extra  services  referred  to  In  the  foregoing  quotation 
are  tnose  which  are  made  necessary  by  the  failure  of  the  taxpayer 
to  pay  hie  taxes  within  the  ti^e  required  by  law.  • 

You  ask  if  taxee,  penalties,  Interest,  commissions, 
attorneys  fees,  sto.,  axe  debts  within  the  meaning  of  tne  bank- 
ruptcy lae.  Taxes  have  always  beeuconstrued  and  treated  ae  debts 
within  the  meaning  of  tne  bankruptcy  Act.  Kaw  boiler  lorke  ve. 
Shaw,  330  Feu.  ob7;  United  otates  ve.  Childs  supra.  It  appears 
that  the  term  "debts'*  as  used  in  Section  57J  of  the  Bankruptcy 
Aot  is  ussd  in  its  broad  ssnae  and  is  synonymous  witn  existing  dues 
of  all  types  and  descriptions.  This  is  svlaeucsd  by  tbs  fact 
that  to  give  a lav  any  significance  a penalty  is  a aebt  within 
its  eeuniug,  while  according  to  the  weight  of  authority  a penalty 
Is  not  a debt  within  tne  oraluary  or  restrlctea  use  of  that  term. 

AS  stated  In  17  Corpus  Juris  1376,  osetion  1: 
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“ordinarily  tbs  term  Imports  a duty  or 
obligation  to  pay,  tne  enforcement  for 
snlcu  an  action  will  11a." 

Toe  ter*  "debt4  at  used  la  tbs  dunruptcy  Act  bas  oeen 
construed  to  lnoxuae  attorneys  fees.  Oldbaa  vs.  ivrser,  b Federal 
(id;  bb<s.  As  far  as  action  07  J of  tbe  ulu  kruptcy  Act  Is  concerned 
tbe  term  “debt-  Includes  commissions  and  costs  ae  well  as  attorneys 
fees. 


CyjtCnrsioft. 


It  Is  therefore  tbe  opinion  of  tbls  office  that  tbe 
provisions  of  Subdivision  J of  Section  57  of  tbe  bankruptcy  Act, 
11  U.S.C.A.  fa3J,  do  not  forbid  tbe  allo*ance  of  such  ooaal salons, 
fees  aud  costs  u tbe  statutes  of  Missouri  grant  to  officials 
and  appointees  for  tbe  performance  of  duties  required  to  be  done 
bsoause  of  tbe  failure  of  tbe  taxpayer  to  pay  tbe  tar  > ben  due, 

If  suob  outlee  have  aotuaily  oeen  performed. 


hespectfully  submitted, 


my  u.  »Abma#  jr.,  f 

Assistant  Attornsy  General 


ArbhUVAJl 


JUh*  «.  boF^MAa,  Jr., 
(Acting;  Attorney  General 


MG*:au 

i 

Enclosure. 


CIRCUIT  CLERK  - Must  account  for  certain  feecj 

fees  for  Jury  script  and  for  opening 
md  closing  court* 


tutnom  bounty 
' nlonvllle,  saourl 


Dear  Cir: 


We  hr ve  your  request  of  October  30, 
1935  for  an  opinion  as  follows t 

"Section  3766,  Revised  Statutes 
of  1929  provide  that  the  Circuit 
Clerk  aha  11  receive  *1*50  as 
compensation  for  his  services 
at  ench  term  of  Court  for  Is- 
suing Jury  script# 

"I  also  have  a ruling  from  your 
office  that  the  Clerk  shall  re- 
ceive <#30  each  for  the  order, 
opening  and  closing  :ourt# 

"Is  the  Clerk  entitled  to  these 
foes  above  his  regular  salary 
or  should  1 collect  them  and  pay 
them  over  to  the  County  Treasurer 
in  his  report  of  fees?" 


We  refer  you  to  Action  11736,  Laws 
Ho.  1933,  p#  369: 

"The  aggregate  amount  of  fees 
that  any  clerk  of  the  Circuit 
Court  under  'rtleles  2 and  3 of 
this  Chapter  shall  be  allowed 
to  retain  for  any  one  year1  a sex*- 
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vice  shell  not  In  any  oese  ex- 
ceed "he  amount  hereinafter  set 
out*  * * « provided,  that  In 
any  county  wherein  the  clerk  of 
the  Circuit  Court  ie  ex-officio 
recordor  of  deeds,  an  id  offices 
shall  be  cor a leered  as  one  for 
the  purpose  of  this  section;  nro- 
vic.ed,  further,  that  clerks  of 
the  Circuit  Court  shall  be  allowed 
to  retcln,  in  addition  to  the  fees 
ellowod  under  this  section,  all 
fees  earned  by  them  In  oases  of 
change  of  venue  from  other  counties;  * " 


Section  15,  Article  IX  of  the  Constitu- 
tion of  Mi  asouri,  misting  to  fees  of  county  and 
other  officers,  provides* 


"The  fees  of  no  executive  or 
ministerial  officer  of  any  county 
or  ■onlolpallty,  exclusive  of  the 
salaries  (ickxnlty  paid  to  hla 
necessary  deputies,  shall  exceed 
the  sum  of  ten  thousand  dollars 
for  any  one  year*  i-vary  such  of- 
ficer shull wake  return,  quarterly, 
to  the  county  court  of  all  fees 
by  him  received,  nnd  of  the  salaries 
by  him  actually  paid  to  his  deputies 
or  assistants,  stating  the  came  in 
detail,  end  verifying  the  seme  by 
his  affidavit;  and  for  any  state- 
ment or  oml anion  in  such  return, 
contrary  to  truth,  such  officer 
shall  be  liable  to  the  penalties 
of  willful  and  corrupt  oerjury*" 


Hie  above  mandate  of  the  Constitution 
Is  carried  out  by  Section  11810,  H*  S*  Wo* 
1929,  wherein  it  la  made  the  ’uty  of, 

"tvery  clerk  of  a court  of  record 
in  every  county  in  this  state  shall 
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make  return  quarterly  to  the 
county  court  of  all  fees  by  him 
received  to  date  of  return,  from 
whom  received  and  for  what  ser- 
vices, » * * 


Ihe  fees  provided  for  in  Section  0766, 
R,  S«  Mo,  19£9,  wherein  the  circuit  clerk  le 
paid  -cl *50  as  compensation  for  issuing  Jury 
script,  end  the  4*30  fee  allowed  the  clerk 
for  opening  and  closing  court,  are  fees  that 
are  earned  by  virtue  of  the  office  of  clerk, 
and  under  both  the  Constitution  and  statutory 
provisions  above  cited,  must  be  accounted  for 
in  the  returns  m&de  to  the  county  court. 

It  Is,  therefore,  the  opinion  of  this 
department  th?,t  both  the  above  nnmeci  fees  must 
be  Included  in  the  circuit  clerk* s return,  and 
the  some  accounted  for  ns  other  fees  of  tbs  of- 
fice. 


Yours  very  truly. 


FK  'SKUK  J • RLAOAH 

Assistant  Attorney  Ceneral 


APPROVL.'I 


7 mrrrww-wwr^: 

(Acting)  Attorney  C:  nerel 
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SHi^IFr'S  - State  not  liable  for  mileage  Per  vr-sca- 
porting  prisoners  for  safekeeping; 
COUNTILS  - Liable  for  sheriffs*  fees  In  transport in<? 
prisoners  for  safekeeping* 


November  4,  1955 


I' 


L 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Lear  Irt 


We  hove  your  request  of  October 
14th  for  an  opinion,  which  request  Is  os 
follows i 


"This  office  Is  In  receipt  of  n 
fee  bill  from  the  Circuit  Clerk 
of  Dunklin  rounty,  Missouri, 
wherein  the  sheriff  of  said  county 
has  charged  132.20  for  his  per 
dlen  and  mileage  and  for  the  per 
diem  « nd  mileage  of  two  guards 
pursuant  to  an  order  of  court 
thr>t  C.  D.  Ware,  under  denth 
sentence  In  this  case,  be  con- 
veyed for  safe-keeping  from  the 
city  Jail  In  Kennett,  mnklln 
County,  Missouri,  to  the  city 
J"il  In  the  City  of  St.  Louis, 
Missouri.  Also,  sol  sheriff 
hns  charged  $102,20  for  the  re- 
turn of  this  defendant  from  the 
City  of  t.  Louis  to  the  City 
of  Kennett  pursuant  to  an  crc'er 
of  court  because  of  the  excessive 
per  diem  for  defendants  board  In 
the  city  jail  of  S».  Louis.  Also, 
the  sheriff  hns  charged  i;  146.20 
for  his  dlen  and  mileage  end 
for  two  marts*  per  diem  and  mile- 
age in  transporting  defend  nt  to 
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the  Sfcnte  ;enitentiary  at  Jeffer- 
son City  for  safe- keeping  pursuant 
to  sn  order  of  the  circuit  court. 
Also,  said  sheriff  has  charged 
v 140 *20  for  sheriff  * s per  diem  and 
mileage  of  two  guards  for  tbs  re- 
turn of  sr  Id  C*  £>*  ;m rd  from  the 
penitentiary  to  the  city  Jail  at 
Ken nett,  Missouri,  to  execute  the 
de«th  warrant  In  this  case* 

Section  12045,  R.  S.  Mo.  1929 
provides: 

’There  shall  be  erected  and 
maintained  in  each  county, 
at  the  established  seat  of 
Justice  thereof,  a good  and 
sufficient  court  house  and 
Jail." 

It  la  the  request  of  this  office 
that  we  hrve  an  opinion  es  to  whether 
or  not  the  state  is  liable  for  the 
tranoporta tlon  of  this  defendant  to 
and  from  the  City  of  St.  Louis  and 
to  and  from  the  3tate  Penitentiary 
at  Jefferson  City,  Missouri,  as  he 
was  transported  to  said  places  of 
donflneraent  for  the  purpose  of  his 
safe- keep Inf .H 


• 

Se  call  your  attention  to  that  portion 
of  Section  11791,  R.  . o.  1929  relating  to  fees 
of  sheriffs,  which  In  part  provides  as  follows: 

" « » the  expenses  Incurred  In 
transporting  prisoners  from  one 
cotjnty  to  another,  occasioned  by 
the  Insufficiency  of  the  county 
Jail  or  threatened  mob  violence, 
shall  be  paid  by  the  county  In 
which  such  case  may  have  origina- 
ted! * * " 
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statute  which  specific'  lly  taxes  costs 
has  beon  construed  to  be  controlling  over  general 
statutes  taxing  costs  upon  the  losing  party. 

State  ex  rel*  v.  Holladay,  67  Mo*  299* 

It  is,  therefore,  the  opinion  of  this 
office  that  the  fees  of  the  sheriff  as  outlined 
in  your  request  for  an  opinion,  are  not  charge-  , 
able  to  the  ftate,  but  under  the  statute  are 
chargee  le  to  the  county* 


Yours  very  truly. 


FH-  NKLIM  J . RhAOAl 

•iSalatant  Attorney  General 


APfiiOVKDi 


TMT  .;*  tup-'vaM,  J'r* 
(Acting)  Attorney  Genorel 


FLRiPL 


dl^c&auiaers  of  Lana  a City  Life  luauraa«e  Company 
auojsct  to  tax. 


nouora^xe  Korreat 
olate  Auultor 
Jefferson  City,  Missouri 


Lear  air: 

Tala  jep&rt»eut  is  la  receipt  of  your  request  for  an 
O;  luloo  witn  reaped  to  tLe  clai*  for  state  income  tax 
against  J.  o.  Keyaolu*  and  otLer  louiviaual  a tbCKUi.ot.rs  of 
toe  k'oitiUb  City  ulfe  Insurance  Company  ou  dividends  paid 
iu  x.o.  , 163X»  1932  and  leb3. 

We  Lave  been  furnished  by  Mr.  James  I.  nrcaduus 
ana  Mr.  rranx  V.  McAllister,  Counsel  for  J.  b.  Reynolds  aad 
otbere,  a c.e«~orandwB  of  authorities  supporting  tnelr 
position  in  tLe  sutler,  briefly,  it  la  tLe  posltlou  of  tuese 
gentlemen  tor-.t  tLe  dividends  tLey  receive  from  ti.e  Kansas  City 
oife  Insurance  Company  ore  uot  subject  to  tne  Income  tax 
a of  toe  date  of  Mlesouri,  for  tut  reaa  n tn  ; ll’  u. 
diviaeoaa  naa  o-.cu  paid  by  tLe  Kansas  City  oife  Insurance 
Company  to  a corporation  tr.e  a sme  eoula  uut  o«  subject  to 
tax,  .ou  to  ux  iuulvluuai  stockholder a eoula  be  dscrim- 
luatury  an a iu  violation  of  ueotiou  o of  Article  X of  tLe 
Constitution  of  tb<.  wtate  of  Missouri,  wMct  provides  as 
folluee: 


"iwee  may  oe  levied  ana  Collected 
for  puolic  purposes  only.  Toey  anali 
Oe  uniform  upon  tLe  acxe  cine*  of 
kuOjeou  «ltLiu  toe  territorial  Units 
of  toe  uutooxity  levying  toe  tax,  and 
kii  tuxes  snuxx  oe  levied  aad  corrected 
oy  t^eourui  lues.  * 


I 


Honorable  Forrest  On'th 


Woven bor  6,  1975. 


•2® 


t 


foctlon  10115  Laws  of  Klo  ourl  1971,  pofto  365,  provides 
In  nnrt  as  follow 

•Thor*  Is  hereby  levied  a per  centun 
tax  on  not  inoono  in  each  jr*  r at 
follow® i First,  for  the  portion  of 
the  year  1931  after  June  50,  1931, 
reaulnlng  a ft or  thlc  aot  booonas  of fective 
and  for  the  whole  of  each  sucoeodirv’;  year 
thereafter,  At  the  tines  and  In  the  i ir.rmer 
now  or  hereafter  provided,  * tax  shall 
be  levied  upon,  assessed  against, 
collected  fron.  and  paid  by  every  In- 
dividual,  a cltlxen  or  resident  of  this 
state,  uoon  net  insane  received  fron  all 
eouroes  during  the  preceding  year  in 
excess  of  the  oxerv'tlns  now  or  hereafter 
provided.*  • • •• 

octlon  10117  lews  of  Biucourl  1931,  page  363,  provides 
In  *vrt  as  follows t 

■Inoono  ahull  Include  gains,  profits, 
and  earnings  derived  fron  salaries, 
wages  or  e~w  -ens  :tion  for  pernonal 
services  of  whatever  kind  and  In  what- 
ever  fotwi  onidt  and  :*ron  profee  ions, 
voocti  no,  bunlneanes,  trade,  ooraveroo, 
or  aloe  or  dealings  In  wwrt7, 
whether  real  or  nsr  onal,  growing  out 
of  tike  owner'  hip  or  the  uoo  of  any 
lntoroat  in  real  or  personal  ro^'wty; 
and  fron  intoront.  rent,  OlUd^adg^ 
coouritlen  awl  ra*n®»  profits  and 
earnings  from  any  other  transactions 
of  any  burin  * carried  on  for  ruin 
or  profit;  and  'row  any  oouroe  whatever; 

• • *>  • • #• 

It  la  oloar  therefore  frwa  a consideration  of  thorn  two 
statutes  that  In  the  absence  of  constitutional  restrictions  the 
dividends  to  J.  B.  Reynolds  and  o there  paid  by  the  Kansas  City 
Ufi  Insarrnoe  Coo  any  , re  pubjeot  to  tho  lnoono  tax  lew  of  the 
rt.ate  of  Bl*  eourl.  It  is  olalnod  how  vor  th- 1 the  followii^j 
portion  of  ''otlon  10117  viol*  tec  nation  3 of  ‘rtlole  X of  the 
Constitution  of  the  Ptr.te  of  Mlo"ourii 
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“Dividends  on  eorpomte  otoei:  owned  by 
another  ooroorj  tlon  shall  not  be  lnoono 
of  the  oorooration  receiving  ouoh 
dividends  shore  tho  oor^jomtion  declaring 
the  dividend  has  paid  it**  to*  to  this 
state  on  tiie  portion  of  ltr  income  awb- 
Jeot  to  tax  by  thi*  state**  5 • w* 

In  the  oa  e of  Rtate  ve.  Vleoonsln  Tex  Oonnlarlon,  163 
R.  *.  639,  the  Oapresm  Court  of  ^lso^nsln  raids 

*!luch  oonfutlon  of  thought  arises  from 
reg  x*31ng  the  lnooeo  tax  no  e tax  that 
is  levied  upon  or  attaches  to  pro  >erty 
ae  s*’Qh,  irrespective  of  the  oerson 
sought  to  be  taxed.  It  in  the  recipient 
of  the  Inc  one  that  is  t,  jeed,  not  his 
pro  arty;  end  tho  vital  equation  in 
ecoh  oa£,o  io.  Has  the  perron  so  f$it  to 
be  t xcd  received  an  income  d ring  the 
tax  year?  It  so,  such  lncono,  unless 
specifically  exempted,  io  subject  to 
e tax  th^u/h  the  pro  orty  out  of  vhi oh 
it  is  paid  coy  hare  been  exempt  from 
an  Income  tax  In  the  hands  of  the  nay  or. 

It  is  the  relation  th  t exists  rstseen 
the  person  sought  to  be  taxed  and 
specific  pro  orty  claimed  ns  lnoorse 
to  hir  that  determines  whether  there  shall 
be  a tax.  If  the  perron  sought  to  be 
taxed  is  the  recipient  during  the  tax 
your  of  such  specif io  ro  erty  ae  inoono 
In  itG  ordinary  significance,  then  the 
perocn  Is  taxed.  ?)at  the  tax  is  upon 
the  rl  ht  or  abl  ity  to  tTroduoe,  croc,  to, 
receive,  and  enjoy,  cad  not  upon  upeolflo 
ro  arty,  .‘fence  the  an  curt  of  tho  tax 
1r  me&o'xred  by  the  rwount  of  the  Income, 
irrespective  of  the  amount  of  s^olflo 
property  or  ability  nocesfary  to  produce 
or  create  it.  In  the  ordinary  coco  t tl-n 
of  tho  tom  this  nay  tx*  said  to  be  a 
tnx  upon  Inoo-'©  as  the  statute  denominates 
It.  >jt  the  tax  doer  not  reel  to  ronoh 
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property,  or  an  interest  la  property  - 
. as  such.  it  is  a burden  laid  upou 
tne  recipient  of  a a laOuae.  otate 
ex  rei.  sanit-woc  oas  Co.  v.  ill. 
lax  Co isA. , 161  sis.  Ill,  1;>3  M.  A. 
o4u i otate  ex  Xel.  duuoj  vs.  Nygac«ru, 

163  tie.  30?,  loo  h.  4.  ©7. 

It  follows  fro*  tola  tout  tnougn  toe 
aur  lue  on  naua  1,  1»11,  *«» 

not  buiefc. abio  us  income  to  the 
„,or  tn*  c t tern  Uuu>ber  Company,  it  was 
»Bseoaholo  as  soon  to  the  utockhclaers 
tnereof  wn«n  distributed  as  dividends 
during  i»li.*  • * • •• 

The  uniformity  clause  of  our  constitution  d,c8  not  apply 
to  iuCoas  tuxes,  tne  only  unifcrnity  required  owing  uniformity 
within  a class.  A corporation  is  one  person,  a stockholder  in 
the  corporation  is  an  entirely  different  person  and  Doth  may  be 
taxed  separately,  and  the  fact  tr.  t income  payable  to  an  in- 
dividual might  be  subject  to  tax  whereas  the  sane  income  if 
payable  to  a corporation  would  be  exempt,  does  not  violate  the 
uniformity  clause  of  uur  constitution.  In  fact,  corporations 
alght  be  entirely  exempted  from  the  provisions  of  our  Income 
tax  law  ana  the  law  yet  resale  valla.  This  is  made  clear  in 
tne  case  of  Fianxlla  vs.  C rter,  cited  by  tne  Circuit  Court  of 
Appeals,  Tent n Circuit,  and  reported  in  bl  Fed.  (3d)  34b,  wherein 
tne  Court  said: 

"?  he  uebtion  Lexe  is  * nether  tne  classi- 
fication in  tne  Instant  case  rests  upon 
a substantial  difference  and  bears  a 
reasonable  relation  to  tne  object  of  tne 
legislation.  Tula  precise  question  wae 
.^iuereu  In  Conner  v.  jtate,  ©3  I. h* 

136,  IdO  A.  oa7,  anu  tne  court  neia  tne 
sew  hampsi ire  statute  vaxld  on  the  ground 
tout  avoidance  of  douole  taxation  was  a 
sufficient  oasis  for  eucn  ulasslf lcatlon. 

A gener  .1  income  tax  las  iaposin*,  u tax 
alike  on  ccrporatlw  .m  an  a naturax  persons 
result  in  Uoubxt:  taxation  of  tne 
c rnln^s  of  corporations  paid  as  dividends, 
uniebb  eo-c  netliou  is  ae vised  to  exempt 
either  the  corporation  or  its  stockholders 
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froa  tne  Iia  uu  *»ucn  earnings.  Io  framing 
tne  income  t«u  ik*  iu  .ueatiou,  tne 
uKianoxta  legislature  unuortoox  to  avoid 
tne  injustice  of  t«.xlne  uotn  me  corporation 
ana  its  snaredoiaers  oa  tat  earx *l..ge  pala 
bt  ulviueuas,  Oj  rroviai ut.  taat  toe  >u&xt- 
noldexs  snouiu  pay  taxes  ou  Si.cn  earnings 
snea  received  Dy  tne*  la  toe  for*  of 
dividends,  <uxa  exeuvtln*  toe  corporation 
f X OB  tlid  taX. 

a tax  iaia  upon  only  toe  earnings  of  a 
corporation  *nen  paid  to  its  stoccdoldsrs 
as  dividends  resui  ts  ul  tlaately  iu  a tax 
oa  a substantial  portion  of  sued  earnings 
aud  uvulas  double  taxation  tderecn. 

It  is  oux  o..lnlou  ULt  mere  Is  a sub- 
stantial difference  oetseen  corporations 
aud  natural  pex&ous  fox  l..cos.e  tax  purposes 
because,  ordinarily,  a larpe  portion  of 
tne  eaxulo^s  of  a coxpoxatlou  .xe  paid  to 
its  stooxuoldtxa  *e  dividends  ana  axe 
iacooMf  of  ooto  toe  corporation  aua  sued 
*too*i.oiocf f-,;  td^t  it  ffoxds  a rational 
oasis  fox  tne  classification  pxuvlaea  by 
tne  statute  Lexe  in  question;  that  sued 
classification  tests  oa  a ulffexenoe 
navlios  a falx  and  euostantlol  relation 
to  tne  object  of  tne  legislation;  aud  tdat 
it  xaSiult*  in  iUe  treatment  to  all 
persons  similarly  situated.*  • • • * 

lu  tne  case  of  uni  elds  vs.  kiiilaae,  1»  8.  1.  (2d)  <sdC, 
tne  oupre-e  »uuxt  of  lenuesset  said  *ltn  respect  to  tde  uniformity 
section  of  tne  Ieuneseee  Constitution: 

*st  see  no  necesdty  of  an  inquiry  a»  to 
tne  nature  of  tne  iuooae  tax  autLnrI/ed 
by  tne  Tennessee  Constitution.  ceotlon 
so  of  article  a of  oux  Constitution,  sx 
vl  termini,  excludes  tde  Income  tax  fret 
tne  sco.  e of  tne  e quality  and  uniformity 
clause.  Tde  lauguage  is  tdat  'all  pro- 
perty stall  te  taxed  according  to  its 
value  ( aa  volore  >•  * * * so  t&nt  taxes 
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snail  oe  • i uni  *uu  uniform  throughout 
the  titeie.'  fne  requirement  for  equality 
and  uniformity  applies  to  taxes  on 
property  t*xed  according  to  Its  value 
or  &u  valorem.  tiucr.  requirement  Is  uot 
1 mo sea  eitn  respect  to  privilege  taxes 
authorized  in  tee  next  clause , nor  is 
suen  requirement  Imposed  in  the  following 
clan  e on  the  nutnorizeu  ' tax  on  income  t- 
derived  from  stocks  end  oo&ut  not  taxed 
ad  valorem.'  jotn  me  privilege  tax 
clause  and  tne  lnc-me  tax  clause  are 
special  provision*,  exceptions  to  tu 
aa  valorem  tux  clause,  clear  of  the 
restrictions  contained  in  tne  aa  valorem 
t»x  clause. * 

.4o  also  Conner  vs.  State  ( oup.  Ct.  see  uampsnlre;  ldG 

Ati.  do 7.  Appeal  of  Van  iiyxe  (oup.  Ct.  of  Nlsconsin;,  3o»  h.  *. 

7GG. 

Ana  in  mo  case  cf  Dicfendorf  vs.  uailet  (Sup.  Ct.  lduho; 

1C  JP.  (nu;  5G7,  i.  o.  ol7,  the  court  said: 

4aone  of  tne  oianeil  icutlons  complained 
of  one  objectionable.  viato  «<  rel.  Anox 
vs.  Uwlf,  x.  a h.  H.  Co.,  loti  aisa.  7C , 

1C 4 So.  oca.  The  supreme  Court  of  tne 
United  - lutes,  in  construing  the  federal 
Income  iiu,  bus  uniformly  sustained  the 
progressive  graduation  of  tax,  and  tne 
differences  in  exemptions  and  rates  of 
tax  us  applied  to  individuals  and 
corporations.  nXusnaoer  vs.  Union  pacific 

H.  Ob.  , U.  o.  1,  16  C • ot.  clr>  t OC’ 

0.  xu.  Abo,  604  n.ft.  a.  Iel70,  414,  Ann. 

Cae.  1 bi 7.j i Fort  ^mith  number  Co.  vs. 

Arkansas,  etc.,  261  U.d.  652,  40  a.  Ct. 

504,  64  h.  £a.  3bo,  owb.  Credits  allowed 
to  individuals  are  based  upon  the  need 
of  reserving  to  them  unimpaired  an 
lucome  adequate  to  provide  the  necessities 
of  life  (In  re  Oplulou  of  the  Justices, 
ti4  14.  ii.  6 ob,  14b  A.  521;,  a purpose  ehich 
cannot  oe  applied  to  corporations.  Use, 
also,  btauley  v.  u-toi,  17b  Ark.  6oti, 
lb  6.  *.  ( ou;  1CC0.  Tie  repressive  form 


Honorable  Forrest  oultn 


-7- 


■ov ember  6,  1 »‘bb 


SaCuu  V fc>  . 
qucs  lion. 


of  tax  h *a  .ecu  upheld  in  oute  vs. 

Frear,  14c  sis.  4ob,  io4  J».«.  67b, 

Ido  V.  A.  lo4 , n.h.A.  lelan,  boa, 
oCb  Ann.  Cue.  leldA,  1147,  and  ohielae 
vs.  ' i i 1 1 a. Ui s , lbe  Venn.  d4b,  lb  b.  m. 

(da;  *61.  • • • •• 

I l«  ju*;i  eie  Court  of  Missouri  in  l cob  in  the  case  of 
rtsnsou,  56  8.  A.  (Md;  7bo,  lixeslee  pe*sea  upon  this 
Jua^e  naglund  sal  a: 

•As  to  its  contravention  of  the  unl- 
f or 0.1 t>  provision,  we  said;  'The  Con- 
stitution ^section  5,  art.  1C;  provides 
' taxus  u.a>  oe  levlea  ana  collected  for 
public  purposes  only.  They  snail  be 
uniform  upo>.  the  sane  class  of  suojecte,  • 
etc.  ny  neCrsSury  implication  this  con- 
stitutional provision  recognizes  the  poser 
of  the  he^lslutuis  to  classify  the 
subjects  falx log  within  its  restriction, 
and  onxy  requires  thut  the  tax  snail  be 
uniforo.  upon  the  classified  persons,  or 
the  classified  su  jecta  of  taxation. 

In  the  Missouri  act  under  revie*,  per- 
sons, corporation*,  ana  entitles  are 
dlstl.-guibhed  anu  classified.  The  act 
also  provide*  a oiasslfio  tlon  as  to 
the  amount  of  the  portion  of  tne  net 
income  of  each  cluSa  of  ^ersous, 
corporations,  or  entities  shlch  la 
Buoject  to  taxation  therein.  The  act 
furtner  provlues  for  the  payment  of  an 
iuentlcax  rate  of  taxation  upon  each  of 
the  clasol f 1 cations  of  Income  subject  to 
its  UuXdeti,  ana  that  each  person, 
corporation,  or  entity  shall  pay  the 
anise  tax  snich  is  palo  u j every  other 
,eraon,  corporation,  or  entity  belonging 
tu  the  >ame  cl.ss.  That  the  legislature 
had  the  po  tf  to  create  suOh  clatt  lficatlou, 
is  Impilea  by  the  very  terms  of  the  pro- 
vision of  tne  Constitution  (sectiond,  art. 
lo;  that  tuxes  tnereuuaer  shall  os  uniform 
uKon  the  same  club-  of  SuO^ects.  necessarily 
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tni»  woulo  de  meaulnglesct  unless 

luterpieteu  to  empower  tne  -.eglsluture 
to  create  distinct  classes  of  ' suhjects.' 
in  the  not  under  r«n e*  it  is  not  even 
Contcoova  'conceding  toe  power  to  levy  the 
tnxv  that  .he  provisions  distinguishing 
toe  yiiftuub  and  grading  too  tax  to  be  paid 
in  accordance  with  such  distinctions  are 
not  founded  in  reason,  in  justice,  and  for 
the  utility  of  the  puoiic— -the  true  criteria 
which  enouiu  6cvern  all  legislative  uctlon. 
Indeed,  tne  essential  Justice  of  the 
earlous  classifications  of  tne  act  ««u;8 
to  be  evident.  '•  • • •" 


C ■■  kC  i 


‘.vm± 


In  vle«  cf  the  foregoing,  it  le  the  opinion  of  this  Depart- 
ment that  the  exemption  provided  for  in  Section  1011/  ae  to  dividends 
received  by  one  oor^oration  fro*  a:<oin«r  corporation,  le  not  arbitrary 
nor  discriminatory  and  does  not  violate  a ction  & of  Article  X of 
the  Constitution  of  the  otate  of  Missouri.  This  classification 
between  corporations  and  private  persons  is  re  9cnaole  and  within 
the  pevex  of  the  oen  ral  As  emblj  of  the  3. ate  of  Missouri,  xnether 
the  exemption  should  or  should  not  be  provided  for  by  law  is  not 
curs  to  del.  rains,  tne  propriety,  wisdom  ana  expediency  of 
legislation  oelug  exclusively  a matter  for  the  legislature. 


Respectfully  submitted. 


JoHA  I.  HOFFMAI,  Jr., 
Assistant  Attorney  general 


KOf  MOAlTIhICK, 
Attorney  ueneral 


JHHSMa 


S^ESTkX: 


a contract  of  sale  made  by  parties  within  the 
State  of  Missouri  of  merchandise  to  be  shipped  from 
outside  the  State,  involves  interstate  commerce  and 
is  exempt  from  the  tax. 


November  19,  1935. 


(TTled 


honorable  Forrest  smith, 
State  auditor, 

Jefferson  City,  i.J.s30uri. 


Dear  sir: 


Thi3  department  is  in  receipt  of  your  letter  of 
October  9 wherein  you  submit  to  this  department  for  a ruling 
the  question  of  whether  or  not  a car  load  of  milk  bottles 
would  be  subject  to  the  tax  under  the  conditions  as  outlined 
in  your  letter,  which  is  as  follows: 

"a,  a foreign  corporation,  authorized 
to  do  business  in  Missouri,  and  having 
a Jobbing  house  in  st.  Louis,  enters 
into  a contract  with  the  Central  Dairy 
at  Columbia,  luissourl  to  furnish  the 
Dairy  a car  load  of  milk  bottles,  The 
contract  specifies  that  the  bottles  are 
to  be  manufactured  for  the  Central 
Dairy  with  the  name  Central  Dairy  on 
the  bottles.  The  contract  also  specifies 
that  the  bottles  may  be  shipped  direct 
from  the  factory  to  the  Central  Dairy. 

'A*  causes  the  bottles  to  be  manufactured 
by  a manufacturer  located  outside  the 
otate  of  i..issourl,  and  the  bottles  are 
shipped  direct  from  the  factory  outside 
the  Jtate  to  the  Central  Dairy  at  Colum- 
bia, Missouri. 

"'a',  the  jobber  In  Jt.  Louis,  bills  the 
Central  Dairy  for  the  milk  bottles  and 
receives  remittance  from  the  Central  Dairy. 

'a*,  the  Jobber  in  ot.  j.ouis,  pays  the 
factory  for  the  bottles. 

"The  question, Is  this  a sale  made  in 
interstate  commerce  and  therefore  not 
subject  to  the  Missouri  sales  tax?  " 


lion,  Forrest  jmith 


i«ovember  19,  1935# 


Tou  have  very  kindly  called  the  attention  of  this 
department  to  several  decisions  which  appear  to  be  in  point. 

In  the  case  of  Federal  Trade  Commission  v.  Facific 
.States  P.T.  .lSso . , 273  U.o.  l.c.  64,  the  Court  discusses  a 
contract  and  transaction  similar  to  the  one  here  involved,  in 
the  following  language: 


"Paragraph  (c)  applies  only  to 
mill  shipments  from  one  state  to 
another.  For  the  consummation 
of  a transaction  involving  such 
a shipment,  two  contracts  are 
made.  The  first  is  for  sale  and 
delivery  by  wholesaler  to  retailer 
in  the  same  state.  The  seller  is 
free  to  have  delivery  made  from 
any  source  within  or  without  the 
state.  The  price  charged  is  that 
fixed  by  the  local  association. 

The  other  contract  is  between  the 
wholesaler  and  the  manufacturer 
in  different  states.  There  is  no 
contractual  relation  between  the 
manufacturer  and  retailer.  By 
the  shipment  of  the  paper  from  a 
mill  outside  the  state  to  or  for 
the  retailer,  the  wholesaler's 
part  of  the  first  contract  is 
performed.  The  question  1b  whether 
the  sale  by  the  wholesaler  to  the 
retailer  in  the  same  state  is  a 
part  of  interstate  commerce  where, 
subsequently  at  the  Instance  of 
the  seller  and  to  perform  his  part 
of  the  contract,  the  paper  is  shipped 
from  a mill  in  another  state  to  or 
for  the  retailer.  'Commerce  among 
the  states  is  not  a technical  legal 
conception,  but  a practical  one,  drawn 
from  the  course  of  business.'  .Swift 
& Co.  v.  united  states,  196  U.J.  375, 
398,  49  L.  ^d.  518,  525,  25  Jup.  Ct. 
Hep.  276.  And  what  Is  or  is  not 
Interstate  commerce  is  to  be  determined 
upon  a broad  consideration  of  the 
substance  of  the  whole  transaction. 
Dozier  v.  Alabama,  216  U.o.  124,  128, 

54  L,  Hd.  965,  967,  28  L.rf.*,.  U.J. ) 
264,  30  Jup.  Ct.  Hep.  649.  Juch 
comierce  is  not  confined  to  transports- 


Hon.  Forrest  dmith 


Hoveraber  19,  1935. 
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tion,  but  comprehends  all  com- 
mercial Intercourse  between  different 
otates  and  all  the  component  parts 
of  that  Intercourse,  ^nd  it  Includes 
the  buying  and  selling  of  commodities 
for  shipment  from  one  dtate  to  another. 

Dahnke- talker  Mill.  Co.  v.  Bondurant, 

257  U.d.  282,  290,  66  L.  ed.  239,  243, 

42  Jup.  Ct.  Hep.  106;  Lemke  y.  Farmers 
Crain  Co.,  258  U.d.  50,  55,  66  L.  ed. 

458,  462,  42  dup.  Ct.  Bep.  244.  The 
absence  of  contractual  relation  between 
the  manufacturer  and  retailer  does  not 
matter.  The  sale  by  the  wholesaler  to 
the  retailer  Is  the  initial  step  In 

the  business  completed  by  the  Interstate 
transportation  and  delivery  of  the 
paper.  Presumably  the  seller  has  then 
determined  whether  his  source  of  supply 
is  a mill  within  or  one  without  the 
state.  If  the  contract  of  sale  provided 
for  shipment  to  the  purchaser  from  a 
mill  outside  the  state,  then  undoubtedly 
It  would  be  an  essential  part  of  commerce 
among  the  states.  donneborn  Bros.  v. 

Cureton  (donneborn  Bros.  v.  Keeling) 

262  U.d.  506,  515,  67  L.  ed.  1095,  1100, 

43  v»up.  Ct.  iiep.  643.  Clearly  the 
absence  of  such  a provision  does  not 
affect  the  substance  of  the  matter  when 
in  feet  such  a shipment  was  contemplated 
and  made.  Cf.  Jozier  v.  Alabama,  supra; 

1 estern  U.  releg.  Co.  v.  ioster,  247 
U.d.  105,  113,  62  L.  ed.  1006,  1015, 

1 a.L.H.  1278,  P.U.ft.  19180,  6G5,  38 
oup.  Ct.  Hep.  438;  aamke  v.  1 armors  Grain 
Co.,  supra,  55  (66  L.  ed.  462,  42  oup. 

Ct.  xiep.  244).  The  election  of  the 
seller  to  have  the  shipment  made  from 
a mill  outside  the  state  makes  the 
transaction  one  in  commdrce  among  the 
states.  aM  on  these  facts  the  sale  by 
jobber  to  retailer  is  a part  of  that 
commerce. " 

as  the  decision  in  the  case  of  donneborn  Bros.  v. 
Cureton,  262  U.d.  506  is  referred  to  and  the  holding  therein 
contained  in  the  Federal  frade  Commission  Case,  supra,  we 
will  make  no  further  reference  to  it# 


Hon.  Forrest  Jmlth 


November  19,  1930. 


•4* 


The  case  of  Banker  Bros.  Co.  v.  Pennsylvania,  222  U.3. 
l.c.  214  bears  strongly  on  the  right  to  tax  sales  as  In  the 
instant  case,  and  the  Court  said: 

"It  is  contended  that  Banker 
Brothers  Company  were  agents 
and  the  Pierce  Company  an  undis- 
closed principal.  It  is  urged 
that  the  sale  was  an  Interstate 
transaction  between  the  manufacturer 
and  the  purchaser,  with  banker 
Brothers  Company  merely  aoting 
as  an  agent  which  looked  after 
the  delivery  of  the  machine  and 
collected  the  purchase  price. 

"This  is  one  of  the  common  cases 
in  which  parties  find  it  to  their 
interest  to  occupy  the  position 
of  vendor  and  vendee  for  some  pur- 
poses under  a contract  containing 
terms  which,  for  the  purpose  of 
restricting  sales  and  securing 
payment,  come  near  to  creating 
the  relation  of  principal  and 
agent.  But,  as  between  banker 
Brothers  Company  and  the  Pittsburg 
purchaser,  there  can  be  no  doubt 
that  it  occupied  the  position  of 
vendor,  ^s  such  it  was  bound  by 
its  contract  to  him,  and  under  the 
duty  of  paying  to  the  state  a tax 
on  the  sale. 

"The  name  of  the  Pierce  Company 
was  not  mentioned  in  the  order  signed 
by  the  purchaser.  Had  there  been  a 
breach  of  its  terms  he  would  have 
had  a cause  of  action  against  the 
Banker  Brothers  Company,  with  whom 
alone  he  dealt.  If  he  had  failed 
to  complete  the  purchase,  the  Pierce 
Company  would  have  no  right  to  sue  him 
on  the  contract.  The  fact  that  he 
was  liable  for  the  freight  by  virtue 
of  the  agreement  to  *pay  the  list 
price  F.O.B.  factory*  did  not  convert 
it  into  a sale  by  the  manufacturer 
at  the  factory;  neither  was  that 
result  accomplished  beoause,  with 
the  machine.  Banker  Brothers  Company 
also  delivered  to  the  buyer  in 
Pittsburg  a warranty  from  the 


Hon.  Torre st  omith 
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Nov ember  19,  1935* 


manufacturer  direct. 

" These  were  mere  Incidents  of  the 
Intrastate  contract  of  sale  between 
Banker  Brothers  Company  and  the 
purchaser  In  Pittsburg,  who  was  not 
concerned  with  the  question  as  to 
how  the  machine  was  acquired  by  his 
vendor,  or  whether  that  company 
bought  it  from  another  dealer  in 
the  same  city,  or  from  the  manufacturer 
in  New  York.  The  contract  was  made 
in  Pennsylvania,  and  was  there  to 
be  performed  by  the  delivery  of 
the  automobile  and  the  payment  of 
the  balance  of  the  purchase  price. 

Jee  American  Jteel  & 731  re  Co.  v. 
opeed,  192  U.o.  500,  48  L.  Ed.  536, 

24  Bup.  Ct.  Hep.  365;  American 
Exp.  Co.  v.  Iowa,  196  U.B.  146, 

49  L.  Ed.  423,  25  Jup.  Ct.  Hep. 

182.  The  court  properly  held  it  was 
not  an  interstate  transaction,  but 
taxable  under  the  lews  of  Pennsylvania." 

There  is,  however,  this  controlling  difference  in  the 
Banker  Bros.  Case  and  she  instant  case  - the  contract  in  the 
instant  case  specifies  that  the  bottles  are  to  be  shipped 
direct  from  the  factory  to  the  user,  while  in  the  Banker  Bros. 
Case  it  was  not  specified  that  there  was  a third  party  or  that 
the  automobile  in  question  was  to  come  from  outside  the  state; 
therefore,  as  said  in  the  Federal  Trade  Commission  Case,  "such 
commerce  is  not  confined  to  transportation,  but  comprehends 
all  commercial  intercourse  between  different  states  and  all 
the  component  parts  of  that  intercourse,  and  it  includes  the 
buying  and  selling  of  commodities  for  shipment  from  one  state 
to  another."  And  further,  "If  the  contract  of  sale  provided 
for  shipment  to  the  purchaser  from  a mill  outside  the  state, 
then  undoubtedly  it  would  be  an  essential  part  of  commerce 
among  the  states." 


CQNCLUdlQN 

In  view  of  the  Federal  Trade  Commission  decision,  supra, 
we  are  of  the  opinion  that  the  transaction  mentioned  in  your  letter 
is  not  subjeot  to  the  sales  tax  for  the  reason  that  it  tends  to 
burden  interstate  commerce. 

Respectfully  submitted. 


APPROVED: 


OLLIVEH  W.  NOLEN, 

Assistant  attorney  General. 


i&Y  lioamiw 1 

Attorney  General 


OWN: AH 


•Y\Hft\HTSi  The  ■warrants  in  question  cannot  be  paid  out  of  the  revenue 

of  1935. 


lion.  &•  <v.  Starling, 

Prosecuting  ittorney, 
filler  Co  nty, 
ruse unbin  , Missouri. 

fear  oiri 


Ihis  department  has  received  your  letter  of  January  23rd,  con- 
taining the  following  request i 

"I  would  appreciate  an  opinion  on  the  following 
natters 

"In  October  1933  the  county  oourt  of  this  county  is- 
sued warrants  on  the  general  road  fund  of  the  county 
in  the  amount  of  $3,062  in  payment  of  right  of  nay 
for  faro  to  market  road  nuch  of  vhiah  was  located  in 
a special  road  district.  \t  the  tias  ths  ar rants 
were  issued  there  ms  little  or  no  money  in  this  general 
road  fund  and  the  axno  >nt  so  is  ued  was  far  in  exoesr:  of 
the  revenue  provided  for  that  fund  for  that  year.  .aoney 
did  not  coos  into  the  find  for  the  payment  of  the  war- 
rants for  that  year  and  on  icaroh  i/th.  1<?34  more  mrrants 
wore  Issued  in  the  amount  of  $3*062.00  to  take  up  those 
old  warrants.  This  amount  was  again  far  in  excess  of 
the  revenue  provided  for  the  .general  road  fund  for  the 
year  1934.  fhe  warrants  have  not  yet  been  paid.  I 
should  like  to  kno'-  if  the  court  can  put  this  amount  in 
this  year’s  bud  ret  and  pay  these  warrants  out  of  the 
revenue  provided  for  this  year.  If  so,  in  what  class 
of  the  1933  budget  lav  does  this  oome. 

" Urth or  does  Sec.  8131,  R.  S.  1929  Rive  the  county  court 
the  right  to  purchase  right  of  way  for  "farm  to  market" 
roads  or  state  highway  out  of  general  road  funds  of  the 
eo  nty  -hen  such  right  of  way  is  located  in  a special 
road  district  or  are  they  limited  to  purchase  of  same 
outside  of  the  special  road  district.  1 am  asking  this 
because  it  appears  that  under  the  budget  lav  above  refer- 
red to  class  three  is  the  only  class  provided  for  road 
moneys  and  that  is  restricted  to  use  outside  of  the  spec- 
ial rood  district." 


Hon*  R.  fi.  Starling, 


2 


2/13/3S, 


I. 

. nJcr  -.action  4,  f*ge  y*3,  Laws  of  ~issourl,  1933 » entitled  County 
Budget  Act,  it  Is  the  duty  of  the  county  clerk  not  later  than  the  first  day 
of  February  of  aaoh  year  to  prepare  certain  data . fhis  section  contains  the 
following  paragraph* 

"Total  unpaid  obllrations  of  the  oounty  on  January  1st 
of  current  year.  This  shall  include  unpaid  mrrants 
and  the  outstanding  bills  for  rhioh  warrants  nay  issue." 

In  the  decision  of  the  case  of  Kansas  City,  or!  Scott  & . omphis 
Railroad  Company  ▼.  Ihornton,  152  Mo.  l.c.  575*  the  court, in  speaking  on  the 
question  of  usin'  the  revenue  for  a current  year  to  take  care  of  a doflolt 
of  a previous  year,  saldt 

"If  the  revenue  collected  for  any  year  for  any  reason 
does  not  equal  the  revenue  provided  for  that  year 
and  hence  is  not  sufficient  to  aeot  the  warrants  is* 
sued  for  that  year,  tho  deficit  thus  caused  can  not 
be  made  good  out  of  the  revenue  provied  and  collect- 
ed for  any  other  year  until  all  the  warrants  drawn 
and  debts  contracted  for  such  other  year  have  been 
paid,  or  in  other  words,  only  thu  surplus  of  revenue 
collected  for  any  one  year  can  be  applied  to  the  defi- 
cit of  any  othor  year.  Urns  each  yo&r's  revenue  is 
node  applicable,  first,  to  tho  payment  of  the  debts 
of  that  year,  and  secondly.  If  there  is  a surplus  any 
year  It  my  be  applied  on  the  debt  of  a previous  year. 

The  intended  effect  of  all  which  is  to  abolish  the 
credit  system  and  to  establish  a aaoh  system  in  pub- 
lic business." 


Relatin'  to  the  funds  out  of  which  warrants,  suoh  as  mentioned  in 
your  lett  r,  may  bo  paid,  the  court  said  in  the  case  of  State  ex  rel.  v. 
Johnson,  162  Mo.  l.c.  62 lj 

"\  county  warrant  valid  when  issued  is  not  rendered 
invalid  because  the  revenue  provided  to  pay  It  is  not 
collected  during  the  year  in  which  it  was  issued,  or 
is  misappropriated  by  the  officers  of  the  oounty  for 
whoso  act  the  holder  of  tho  .-arrant  is  not  responsible. 

On  the  contrary,  the  surplus  county  revenue  remaining  after 
the  psyssmt  of  all  current  oxpensos  of  every  kind  for  the 
year  for  vhich  such  revenue  was  levied  and  collected,  my 
be  used  in  the  payment  of  outstanling  valid  unpaid  county 
warrants  for  previous  years ." 


Hon*  F.  ®,  Starling, 


3. 


3/13/35* 


A further  decision  bearing  on  the  matter  is  that  of  the  case  of 
frask  v*  Livin-ston  wounty,  210  ulo,  l«c.599>  in  which  the  court  said* 

"But  confining  ourselves  to  the  facte  in  evidenoe 
and  the  statute  governing  the  building  of  bridges, 
as  already  said  the  statute  required  the  county  court 
to  make  an  appropriation  before  the  Hoad  and  Tldge  ^on- 
taissioner  let  tho  contract,  Iho  record  shows  that  the 
county  court  en  the  *>th  df  opt ember,  1859,  made  an  ap- 
propriation to  pa;/  for  the  build  In?  of  the  bridges.  Sow, 
out  of  what  revenue  was  it  authorised  to  make  this  appro- 
priation, that  of  1:69  or  tint  of  1890?  he  think  the  Con- 
stitution answers  this  question*  they  could  only  make  it 
out  of  the  revenue  of  1 39,  and  in  this  particular  case 
this  conclusion  is  reinforced  by  tho  fact  feat  the  bridges 
contracted  fbr  wore  to  be  completed  in  the  year  1339,  and 
ae  the  obligation  ms  inourrod  in  I889  and  the  bridges 
were  to  be  built  in  that  year  and  the  appropriation  was 
made  in  that  year,  we  think  there  oars  be  no  escape  from 
the  conclusion  that  tl®  indebtedness  thereby  created  was 
a charge  against  the  revenues  provided  for  tho  year  18 89, 
and  not  the  revenues  of  1390,  Clearly  the  county  sourt 
ms  not  authorised  to  appropriate  revenues  which  wore  to  be 
derived  from  tarnation  in  the  year  1890,  when  such  taxes  had 
never  been  assessed,  levied  or  collected.  while  the  county 
court  nay  in  any  one  year  draw  warrants,  oft  or  the  revenue 
has  boon  provided  and  the  taxes  levied  within  the  scope 
of  the  levy  and  income  for  such  year,  it  is  too  plain  for 
argument  that  the  Constitution  forbids  tho  anticipation 
of  the  revenues  of  any  subsequent  years f If  not,  all  that 
has  boon  said  in  regard  to  the  force  and  effect  of  section 
12  of  article  10  of  the  Constitution  to  the  e?  feet  that  its 
purpose  me  to  put  counties  upon  a cash  system  instead  of 
the  old  oredit  plan,  has  been  In  vain,” 

The  County  budget  Act,  for  the  purpose  of  permitting  efficiency  and 
economy  in  oounty  government,  qualified  the  expenditures  and  . finds  of  the  coun- 
ties with  a population  of  less  than  fifty  thousan'  inhabitants  into  six  classes, 
making  each  class  a priority  over  the  succeeding  class,  with  the  exception  of 
dosses  five  and  cix,  designating  specifically  the  purpose  of  the  fund  to  be 
sot  aside  and  apportioned. 


Class  >ix  r-ontaisa*  the  provision  "that  if  there  be  outstanding  war- 
rants constituting  legal  obligations , such  warrants  shall  be  paid  before  any 
expenditure",  as  authorised  under  Class  Six, 


4, 


VlV35. 


Hon*  R.  <1*  Jtarlln', 


CQSCLUttlOS. 

It  Is  the  opinion  of  this  department  that  the  warrants  in  question 
any  be  paid  out  of  Class  Six,  If  any  funds  remain  is  that  class,  after  the 
priorities  are  adequately  an.-!  sacredly  pres''rred  in  the  other  fivo  olasces,  or 
If  at  any  ties  during  the  course  o.  the  year  there  o&n  be  determined  with  any 
decree  of  eafety  a surplus  will  result  In  any  of  the  prior  el&ssos,  sail  sur- 
plus nay  be  used,  provided  it  does  not  jeopardise  the  priori tiee  In  the  other 
ol&sses*  In  other  words,  as  was  said  in  lank  v*  Johnson,  quoted  supra,  the 
surplus  eo  sty  revenue  regain  In.  ■ after  the  payment  of  all  ourront  expenses  of 
every  kind  for  the  year  for  which  such  revenue  was  levied  and  collected  say  be 
used  in  the  payment  of  outstanding  valid  unpaid  oounty  warrants  for  who  previous 
years,  and,  o course,  the  delinquent  taxes  fir  on  the  road  funds  of  prior  years 
may  he  ueed  towards  paying  the  warrants* 


II. 

Regarding  the  question  of  the  oo-.nty  oourt*s  right  to  pay  for 

right-of-ways  for  form  to  market  roads  wt-rn  lo  itod  in  epooi&l  road  districts , 
this  departner t rendered  an  opinion  earing  on  this  question  to  Hem*  C*  R* 
Uarsden,  Hillsboro,  Missouri,  a copy  of  which  is  herewith  enclosed,  and  wv 
believe  that  the  sene  properly  answers  the  inquiry  contained  in  Ifcragrmph  2 
of  your  letter* 


Rcepeetfifilly  submitted. 


OLLIYBt  «.  MOLES, 

Us  is  tart  \ttorney»Oen  ral 

IPVMVBDt 


fey 

Attorn cy-Oencral 


GAMBLING  - Lottery,  gift  enterprises. 


Kerch  29,  1955. 


•xo 


Honorable  >•  bpennegel 
rosecuting  attorney 
Laclede  County 
Lebanon,  "issouri 


Dear  ir : 


v‘e  hove  your  two  requests  of  inarch  23, 
1935  for  an  o_inion,  which  are  ns  follow?: 

"I  no  writing  to  you  with  reference 
to  aonc thing  in  the  nature  of  o lottery 
that  is  going  on  in  the  eity  of  Lebanon, 
Laclede  County,  Missouri,  whereby  the 
lyric  Theatre  is  nllotlng  numbers  to 
those  who  attend  the  show  on  various 
nights,  on  ridcy  ni^&t  of  each  week, 
a drawing  is  held  and  if  the  person 
holding  the  lucky  number  is  present,  a 
prise  in  money  is  alloted  to  him. 

"I  on  writing  to  you  with  reference  to 
something  in  the  nature  of  a lottery 
that  is  going  on  in  this  town.  It 
seems  that  an  organization  of  business 
men  have  instituted  a plan  in  the  npture 
of  a game  whereby  they  give  away  tickets 
with  purchases  of  goods,  and  on  a cer- 
tain day  named  in  advance  a drawing  is 
held  and  a rise  Is  awarded  to  the  win- 
ner. " 


■ffe  refer  you  to  the  revisions  of  action  4314, 
h.  S.  » o.  1929,  which  covers  the  establishment  of  any  lottery. 


#2  - Honorable  C. 


Soannagel 


plft  enter  rise.  The  three  essential  elements  under 
the  above  statute  are  consideration,  chance,  and 
pr ise.  State  v.  Lo^erson,  IS.  W.  (2d)  109. 

I tun  enclosing  with  this  opinion  a copy  of 
an  opinion  written  by  this  office  on  April  12,  1954 
holding  "Bank  Sights”  In  theatres  to  be  a violation 
of  the  lottery  low* 

In  State  ex  rel.  v.  Meyer  Tailoring  Co.,  25 
• (2d)  93,  It  was  held  that  the  arbitrarily  maturing 

certificates  for  suits  of  clothes  was  In  violation  of 
the  lottery  law  of  this  . tr.te. 

It  Is,  therefor*  the  opinion  of  this  office 
that  the  drawings  held  at  the  Lyric  Theatre  are  In 
violation  of  this  lottery  strtute;  that  the  other  plan 
of  giving  awa;;  tickets  with  purchases  of  nerehandlse 
la  also  a violation  of  the  above  section  as  a gift  en- 
terprise. 


Jes^e  ctfully  subml  tted  , 


Pit' If KL IK  K.  REAO/N 

salstnnt  ttomey  General 


A i’  ROVDi 


SoY  >.fc'KTTv?I51fC 
Attorney  General 


FLRiFE 
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■RAIN  INSPECTION  AND  WEIGHING  DEP'T.  : 


Suggestions  for  group  insurance 


Grain  Inspection  & Weighing  Deo't., 
State  of  Missouri, 

317-326  Board  of  Trade  Bldg., 

Kansas  City,  Missouri. 


Gentlemen: 


Attention:  Chief  Clerk 


This  deportment  is  in  receipt  of  your  letter 
of  arch  26  ronuesting  an  opinion  as  to  the  following 
state  of  facts: 

"*c  have  been  trying  for  some  time 
to  get  cheap  insurance  to  cover  the 
employees  of  this  Department,  r/e 
have  found  a group  insurance  which 
seems  to  moot  these  requirements 
so  that  all  may  be  covered  in  case 
of  death. 

However,  this  group  insurance  requires 
the  employer  to  sign  an  agreement  to 
pay  any  premium  in  excess  of  .60  per 
month  per  person  (providing  average 


age 

is  over  35  years)  as  per 

example : 

Total  Premium 

Employee's 

Employer 

£gg- 

Payment 

..hare 

.59 

.ZU 

•00 

37 

.61 

.60 

.01 

38 

.63 

.60 

.03 

39 

.65 

.60 

.05 

40 

.67 

.60 

.07 

Could  we  form  c mutual  association 
of  the  employees  of  the  Grain  Department 
with  J.B.  Hopper,  Commissioner,  as  our 
employer  as  president  of  the  Association?" 
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The  plan  you  have  in  mind  is  one  that  we  should  lilce 
to  assist  in  developing.  To  our  mind,  there  is  no  reason  why 
it  cannot  be  carrl od  to  completion,  provided , the  State  of 
Missouri  is  not  involved  in  any  manner.  In  any  form  of  group 
insurance  it  is  necessary  that  there  be  an  "employer"  and  an 
"employee".  This  relationship  is  fundamental.  While  it  might 
be  workable  for  Mr.  Hopper  to  be  the  "employer"  in  the  group 
insurance  plan,  IT  would  hot  be  possible  for  the  Commissioner 
as  such  to  be  the  "employer"  in  view  of  Section  47",  article 
IV  of  the  Constitution  of  the  state  of  Missouri,  which  provides: 

"The  General  assembly  3hall  have 
no  power  to  authorize  any  county, 
city,  town  or  township,  or  other 
political  corporation  or  subdiv- 
ision of  the  state  now  existing, 
or  that  may  be  hereafter  established, 
to  lend  its  credit,  or  to  grant 
public  money  or  thing  of  value  in 
aid  of  or  to  any  individual,  asso- 
ciation or  corporation  whatsoever, 
or  to  become  a stockholder  in 
such  corporation,  association,  or 
company;  * * * + « 

It  was  the  obvious  puroose  of  the  framers  of  the  Consti- 
tution of  1875  to  prevent  counties,  cities,  towns,  townships 
and  all  other  political  corporations  or  subdivisions  of  the  state 
from  venturing  upon  the  uncertain  seas  of  business  activities 
and  to  confine  their  operations  to  matters  concerning  strictly 
public  service. 

The  ease  of  School  District  v.  Twin  Palls  County  rutual 
Fire  Insurance  Company,  164  pac.  1174  denied  recovery  on  a policy 
issued  by  a mutual  fire  insurance  company  to  a school  district. 
The  Constitution  of  the  State  of  Idaho  contains  substantially 
the  same  provisions  as  the  provisions  in  the  Constitution  of 
Missouri  above  set  out.  The  Court,  at  page  1174  of  the  opinion, 
said: 


"In  the  case  of  Vtkinson  v.  Board 
of  Commissioners,  18  Idaho,  282, 

108  Pac.  1046,  28  L.R.A.  (K.3.)  412, 
this  court,  speaking  of  sections  2 
and  4 of  \rticle  VIII  of  the  Con- 
stitution, said: 

’Section  2 prohibits  the  state  in 
any  manner  ever  becoming  interested 
with  any  individual,  association, 
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or  corporation  in  any  business 
enterprise,  and  it  likewise 
prohibits  the  state  in  any 
manner  loaning  its  credit  to 
the  aid  of  such  an  enterprise 
or  becoming  a stockholder 
therein;  * * * * « 


CONCLUSION 

In  view  of  the  foregoing,  our  suggestion  to  you  is 
that,  for  the  purpose  of  acquiring  group  insurance  from  some 
company  authorized  to  do  group  insurance  business  in  the 
State  of  Missouri,  you  form  an  association  of  your  employees 
and  institute  that  entity  as  the  "employer",  for  the  purpose 
of  complying  with  the  requirements  of  insurance  companies 
with  reference  to  group  insurance,  with  the  members  of  said 
entity  assuming  the  position  of  the  "employees’*.  This  form 
of  organization  is  now  in  effect,  we  are  informed,  in  the 
State  Highway  Department. 


Respectfully  submitted, 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 


APPROVED : 


ROY  lloK ITTRICK, 
Attorney  General. 


JV.'E-.AH 


MISSOURI  OCCUPATION  TAX  ACT:  Dairymen  who  engage  in  the  business  as 
their  principal  work  are  subject  to  pay  the  tax  on  their  gross  receints 
if  they  sell  their  products  to  the  ultimate  consumer  direct. 


j-'l 

May  15,  1935. 


Hon.  R..Y.  Starling, 
Prosecuting  Attorney, 
Miller  County, 

Eldon , Missouri . 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of  May 
12  wherein  you  recuest  an  opinion  regarding  the  retailers’ 
occupation  tax  of  Missouri  as  it  affects  dairymen.  Your 
letter  is  as  follows: 

"Several  dairymen  of  this 
county  have  been  to  see  me 
about  paying  sales  tax  on  the 
milk  and  other  dairy  products 
which  they  sell.  They  have  the 
idea  that  since  they  own  their 
own  cows,  raise  most  of  their 
feed  and  do  not  bpy  any  milk, 
they  are  exempt  from  paying 
the  tax.  * * * + " 

Since  the  passage  of  the  retailers*  occupation  tax 
act,  it  has  been  generally  accepted  by  the  public  that  farmers 
were  exempt  from  the  provisions  of  the  Act.  This  is  an 
erroneous  impression  insofar  as  the  Act  itself  is  concerned. 
The  Act  contains  no  provision  specifically  exempting  farmers; 
however,  this  department  has  consistently  ruled  that  a person 
engaged  in  tilling  the  soil  and  producing  certain  commodities 
as  a result  of  his  own  toil  does  not  come  underthe  tax.  The 
reasons  therefor  will  follow. 

Section  2 of  the  Retail  Occupation  Tax  Act,  Laws  of 
Mo.,  Extra  Session  1933-34,  p.  157,  is  as  follows: 
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"For  the  privilege  of  a person 
engaging  in  the  business  of  selling 
tangible  personal  property  at  re- 
tail a tax  is  hereby  imposed  upon 
such  person  at  the  rate  of  one-half 
of  one  per  cent  of  the  gross  receipts 
of  any  such  pe’son  from  the  sale  of 
all  tangible  personal  property  sold 
in  this  state  on  and  after  the 
effective  date  of  this  act  to  and 
including  December  31,  1935. " 


The  expression  "a  person  engaging  in  the  business  of  sell- 
ing tangible  personal  property  at  retail"  is  construed  to  mean 
that  such  person  is  regularly  engaged  in  the  business  end  that 
the  same  is  his  principal  business. 

Section  1-A  of  the  Act  (Lavs  of  Wo.  1933-34,  Sxtra  Session, 
page  156)  provides: 

"The  isolated  or  occasional  sale 
of  tangible  personal  property, 
service,  substance,  or  thing,  by 
a person  not  engaged  in  such  bus- 
iness does  not  constitute  engaging 
in  business  within  the  meaning  of 
this  act." 

Because  fanners  are  not  engaged  in  the  business  of  selling 
tangible  personal  property,  the  products  of  the  farm,  such  as 
butter,  eggs,  etc.  should  be  classed  as  "occasional  sales"  when 
same  are  not  regularly  sold  as  a business,  there  being  no  specific 
exemption  in  the  \ct,  and  it  is  the  opinion  of  this  department 
that  those  so  engaged  are  exempt  from  the  payment  of  the  tax. 

The  question  of  dairymen  being  subject  to  the  tax  presents 
a different  matter.  We  will  not  argue  the  question  of  whether 
or  not  a dairyman  is  a farmer,  as  the  same  is  not  essential  to 
the  determination  of  the  inquiry  before  us.  The  test  appears  to 
be  as  to  whether  or  not  a person  is  engaged  in  the  business  of 
farming  in  the  ordinary  conception  of  the  occupation,  or  whether 
said  person  is  engaged  in  selling  tangible  personal  property  in 
such  a manner  that  it  constitutes  his  vocation  and  in  such  a way 
that  it  would  taka  him  out  of  the  "occasional  sale"  class.  The 
fact  that  the  dairyman  produces  his  own  feed  and  does  not  buy 
any  milk  would  not  remove  him  from  the  category  of  those  enraged 
in  the  business  of  selling  tangible  personal  property. 

This  matter  is  discussed  at  length  in  the  case  of  Winter 
v.  Barrett,  352  111.,  l.c.  461-463,  wherein  the  Court  said: 
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"It  is  argued  as  to  the  seller  of 
farm  products  or  produce,  that  his 
sales  at  retail  of  such  property  are 
not  a part  of  the  business  in  which  he 
is  engaged  but  aro  an  incident  thereto, 
namely:  that  his  business  is  producing, 
and  that  he  does  not  conduct  the  business 
of  selling  *to  the  consumer  for  use  and 
not  for  the  purposes  of  resale  in  any 
form'  as  sales  at  retail  are  defined 
in  the  act;  that  this  places  him  in  a 
different  class  from  the  grocer  or  the 
clothier,  whose  business  is  to  sell  to 
the  consumer,  and  he  may  be  exempted  from 
the  class  to  which  the  act  applies,  and 
that  such  exemption  is  founded  on  fact, 
and  therefore  has  a reasonable  basis. 

It  will  be  observed  that  the  exemption 
of  farm  products  or  farm  nroduce,  when 
sold  by  the  producer,  from  the  category 
of  tangible  personal  property  exempts 
those  selling  those  commodities  from 
the  operation  of  the  act  whether  sales 
at  retail  by  them  are  but  an  incident 
to  their  business  of  producing  or  are 
a part  of  the  business  of  selling  such 
property  at  retail  in  which  they  may  be 
engaged. 

^Counsel  for  the  people  cite  in  support 
of  their  argument  that  there  is  a valid 
reason  for  holding  that  farm  products 
or  produce  and  motor  fuel  and  the  sellers 
thereof  at  retail  belong  to  a different 
class  from  that  created  by  the  language 
of  the  act,  the  case  of  American  Sugar 
Refining  Co.  v.  Louisiana,  179  U.S.  89. 

In  that  oase  the  court  had  before  it 
the  ouestion  whether  an  act  of  the  State 
of  Louisiana  requiring  the  payment  of  an 
annual  license  tax  on  all  persons  engaged 
in  refining  sugar  and  molasses  denied 
equal  protection  of  the  laws  because  it 
provided  that  it  should  not  apply  to 
planters  and  farmers  grinding  and  refin- 
ing their  own  sugar  and  molasses  nor  to 
those  planters  who  granulated  3yrup  for 
other  planters  during  the  lulling  season. 
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"It  was  held  that  while  the  act  dis- 
criminated in  f vor  of  a certain  class, 
the  discrimination  was  founded  upon  a 
distinction  in  principle,  in  that  its 
effect  was  to  exempt  producers  from 
the  taxation  of  the  methods  employed 
by  them  to  put  their  produce  upon  the 
market,  and  that  it  lay  within  the 
power  of  the  legislature  to  determine 
whether  anything  done  to  prepare  a 
product  more  perfectly  for  the  needs 
of  the  market  should  not  be  treated 
as  an  incident  to  its  growth  or  pro- 
duction, and  that  the  act  did  not 
deny  to  others  engaged  in  a general 
refining  business  the  erual  protection 
of  the  laws. 

"It  may  be  conceded  that  the  right  to 
3ell  is  an  incident  to  the  right  to 
manufacture  or  produce,  and  where  the 
producer  of  farm  products  or  produce 
engages  in  the  business  of  selling  at 
retail  but  so  sells  only  as  an  Incident 
to  his  business  of  producing,  it  cannot 
be  said  that  he  is  within  the  class  to 
which  this  act  applies,  and  therefore 
the  uniformity  prowl sions  of  the  consti- 
tution do  not  reciuire  that  he  be  taxed 
for  such  sales-.  This  act  has  declared, 
in  effect,  that  such  producer  does  not 
belong  to  that  class  no  matter  how  he 
sells  such  products  or  produce.  The 
sales  of  farm  products  generally  are  not 
to  the  consumer,  and  therefore  do  not 
come  into  competition  with  those  engaged 
in  the  business  of  sailing  such  commodi- 
ties at  retail.  The  occasional  sale  of 
farm  products  or  produce  at  retail  by 
the  producer  to  the  consumer,  or  such 
sales  of  the  surplus  of  his  produce  raised 
for  his  own  use,  cannot  be  said  to  put 
such  producer  into  the  business  of  selling 
such  property  at  retail  to  the  consumer. 

Many  such  producers  do  not  engage  in  the 
business  of  selling  to  the  consumer  but 
soil  generally  to  grain  or  produce  mer- 
chants and  cannot  be  classed  with  those 
in  the  business  of  selling  tangible  personal 
property  at  retail,  for  such  is  not  their 
business,  it  is  different,  however,  with 
the  producer  of  farm  products  and  produce, 
such  as  vegetables  and  the  like,  who  not 
only  conducts  the  business  of  producing 
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such  produce,  of  which  sales  gen- 
erally may  be  an  incident,  but 
who  also  oonducts  the  business  of 
selling  his  produce  only  to  consumers 
at  retail.  It  is  a matter  of  common 
knowledge  that  there  are  many  so 
engaged.  He  thus  conducts  the  sep- 
arate business  of  selling  at  retail 
in  competition  with  other  retail 
dealers  in  such  commodities.  He  is 
in  the  business  of  selling  tangible 
personal  property  at  retail  in  addi- 
tion to  the  business  of  producing, 
and  the  exclusion  of  such  business 
from  the  operation  of  the  act,  under 
such  circumstances,  finds  no  basis 
in  fact  upon  which  he  may  be  reason- 
ably placed  in  a different  classifi- 
cation from  the  general  class  of  those 
engaged  in  the  selling  of  tangible 
personal  property  at  retail  created 
by  the  act.  He  is  of  the  class  to 
which  the  act  applies,  just  as  the 
druggist  who  compounds  and  produces 
the  proprietary  romedies  whioh  he 
sells  at  retail  is  in  that  class, 
and  so  far  as  the  act  attempts  to 
exclude  him  from  its  provisions  it 
is  not  uniform  in  its  application  to 
the  class  on  which  it  operates  and 
cannot  be  sustained.” 


CONCLUSION 


It  is  the  opinion  of  this  department  that  where  a person 
is  engaged  in  the  dairy  business  wherein  the  3ame  is  carried 
on  as  his  principal  business  and  not  incidental  to  general  farm- 
ing, the  gross  receipts  are  subject  to  tjie  tax,  provided  the 
person  sells  his  products  direct  to  the  ultimate  consumer  or 
user.  If  the  dairyman  sells  his  products  to  stores  and  they  are 
in  turn  to  bo  sold  to  the  ultimate  consumer,  then,  in  that  event 
the  receipts  from  such  sales  should  not  bo  included  3 part  of 
the  gross  receipts  for  the  reason  that  the  same  would  constitute 
sales  for  resale,  and  such  sales  are  specifically  exempted  in 
Sec.  1 of  the  Act  (Laws  of  Mo.  1933-34,  Sxtra  Session,  p.  156). 

Respectfully  submitted. 


0LLIV3R  7.  NOLEN, 
Assistant  Attorney  General. 


APPROVED: 


CITIES 


City  of  the  third  class  may  require  all 
persons  handling  food  to  take  a physical 
examination. 


Mr.  George  A.  Spencer 
City  Attorney 
Columbia, iiissourl 


Dear  Sir* 


Ihis  will  acknowledge  receipt  of  your  letter 
requesting  an  opinion  from  this  office,  which  reads 
as  follows: 

"»<e  have  a proposition  here  in  the  City 
of  passing  cm  ordinance  requiring  all 
persons  handling  food  to  have  a physi- 
cal examination  at  their  own  expense. 

I am  wondering  if  you  would  be  kind 
enough  to  give  me  an  opinion  as  to 
whether  the  City  can  make  tills  require- 
ment or  not.  " 


Section  6803  devised  Statutes  Missouri  1928, 
which  is  applicable  to  the  City  of  Columbia,  specifically 
gives  the  mayor  and  council  of  cities  of  the  third  class  the 
power  to  pass  ordinances  for  the  benefit  of  the  health  of 
the  inhabitants.  Said  section  reads  as  follows: 

"The  mayor  and  council  of  each  city 
governed  by  this  article  shall  have 
the  care,  management  and  control  of 
the  city  and  its  finances,  and  shall 
have  power  to  enact  and  ordain  any 
and  all  ordinances  not  repugnant  to 
the  Constitution  and  laws  of  this 
state,  and  such  as  they  shall  deem 
expedient  for  the  *ood  government  of 
the  city,  the  preservation  of  peace 
and  good  order,  the  benefit  of 
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trade  and  commerce,  and  the  health  of 
the  Inhabitants  thereof, and  such  other 
ordinances,  rules  and  regulations  as 
may  be  deemed  necessary  to  carry  such 
powers  Into  effect,  and  to  alter, 
modify  or  repeal  the  same." 


Section  6807  hevlsed  Statutes  Missouri  1929,  pro- 
vides, In  parti 

"The  council  may  make  regulations  and 
pass  ordinances  for  the  prevention  of 
the  Introduction  of  contagious  diseases 
Into  the  city,  «•*<***** 


43  Corpus  Juris,  Section  207,  page  207,  states  the 
law, In  regard  to  a city's  right  to  pass  ordinances  for  the 
preservation  of  the  health  of  the  Inhabitants  thereof,  as 
follows! 


" ihe  preservation  of  the  health  of 
the  population  Is  uniformly  recog- 
nized as  a most  important  municipal 
function.  It  Is  not  only  the  right 
but  the  duty  of  a municipal  corpora- 
tion possessing  the  police  oower  to 
pase  ouch  regulations  as  may  be  neces- 
sary for  the  preservation  of  the 
health  of  the  people;  *»**«**." 


Section  446,  at  page  372  of  the  saifce  Volume  , states 
the  law  as  follows! 

"ounlclpal  corporations  may  require 
that  persons  engaged  In  handling  food 
products  offered  for  sale  subject  them- 
selves to  medical  examinations,  and 
may  prohibit  the  employment  of  persons 
suffering  with  Infectious  or  contagious 
diseases." 


ihe  case  of  Langley  v.  City  of  Dallas  252  S.  M.  203, 
was  an  Injunction  to  restrain  the  enforcement  of  an  ordinance 
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which  required  all  those  en  aged  In  operating  food 
establishments , Including  grocery  stores,  to  have 
medical  examinations  of  themselves  and  their  employees 
made  at  Intervals  of  not  more  than  six  months.  The 
court  upheld  the  validity  of  the  ordinance  and  refused 
the  Injunction.  At  1.  c.  203  and  204,  the  court  salds 

"Ihe  charter  grants  the  city  the  power  rto 
enact  and  enforce  ordinances  necessary  to 
protect  health,  life,  and  property,  a * * 
to  protect  the  lives,  health,  and  property 
of  the  inhabitants  of  said  city;  » * * and 
It  shall  have  and  exercise  all  powers  of  mu- 
nicipal government  not  prohibited  by  this 
charter, or  by  some  general  law  of  the  state 
of  Texas, or  by  the  provision?  of  the  Con- 
stitution of  Texas.'  This  charter  language 
Is  an  express  delegation  of  authority  to 
enact  the  ordinance.  It  passes  to  the 
municlpall ty  the  inherent  police  power  to 
regulate  the  sale  of  food.  Including  the 
power  to  regulate  the  places  of  such  sales 
and  the  power  to  impose  reasonable  restrictions 
and  requirements  upon  those  who  personally 
handle  food  products  at  such  places. 

The  city  havin'  bean  expressly  clothed  by 
the  Legislature  with  the  power  to  pass 
the  ordinance,  its  act  In  passing  It  must  be 
accorded  the  dignity  and  respect  to  be 
ascribed  to  any  legislative  act  expressing 
the  Inherent  police  power  of  government. 

The  legislative  ri?ht  and  power  to  regulate 
the  sale  of  articles  of  food  Is  well  estab- 
lished and  now  universally  recognized.  Such 
legislation  does  not  transcend  the  Inhibitions 
of  constitutions  against  depriving  citizens 
of  privileges,  lirmnilties,  and  property  with- 
out due  process  of  law.  Persons  and  property 
are  subjected  to  restraints  and  burdens 
by  It,  but  the  presumption  is  that  for  the 
restrictions  thus  Imposed  they  are  compensated 
by  the  benefits  and  securities  derived  there- 
from by  the  public  In  general,  furtherance 
of  the  protection  of  public  health  In  a large 
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city  Is  a paramount  function  of  the  munici- 
pal government , especially  when  he  munici- 
pality receives  the  authority  expressed  by 
the  charter  provision  above  quoted. 

The  ordinance  complained  against  is  not 
patently  arbitrary.  Ae  cannot  say  from 
the  general  knowledge  or  contnon  experience 
of  mankind,  nor  by  any  other  proper  test, 
that  the  ordinance  inflicts  an  unreasonable 
and  unnecessary  destruction  of  either  prop- 
erty or  personal  rights  upon  those  to  whom 
it  applies.  In  such  circumstances  courts 
cannot  undertake  to  determine  the  question 
of  the  necessity  for  the  regulations  imposed. 
That  question,  under  these  conditions ,1s  one 
of  legislative  policy  belonging  exclusively 
to  the  board  of  commissioners. 

The  ordinance  applies  uniformly  and  with- 
out distinction  or  discrimination  to  all 
those  of  the  classes  affected  and  regulated 
by  it  in  the  interest  of  the  public  health, 
and  hence  does  not  contravene  the  constitu- 
tional provision  for  the  equal  protection 
of  the  law . 

ihe  ordinance  has  beer,  held  to  be  a valid 
and  constitutional  enactmont  by  our  Court 
of  Criminal  Appeals,  oc  parte  Vaughan  ( i«x. 
Cr.App.)  246  £.  * . 373.  -Iso  see  danzal  v. 
City  of  fan  antonlo  (Tex.  Civ.  app.)  221 
S.a.  237.  in  this  case  on  ordinance  of  a 
similar  nature  was  upheld  by  the  3an  Antonio 
Court  of  Civil  Appeals,  and  the  theory  and 
principle  which  sustain  such  ordinances  as 
that  here  under  consideration  are  fully 
treated. " 


CONCLUSION 


In  view  of  the  above.  It  is  the  opinion  of  tills 
Department  that  an  ordinance  passed  by  a city  of  the  third 
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class,  requiring  all  persons  handling  food  to  take  a 
physical  examination  at  their  own  expense,  would  be  a 
valid  exercise  of  such  city’s  pow tr  to  preserve  the 
health  of  the  inhabitants  of  such  community  and  to 
Drevent  the  Introduction  of  contagious  diseases  Into 
said  city* 


Very  truly  yours. 


J.  <5.  TAYI.OR 

Assistant  Attorney  General 


APPKOV  Zl 


JOHN  . i it.  _1AK,  Jr* 

(Acting)  Attorney  General. 


Jl'TtLC 


non— intoxicating  BSSRi  "Set  uos"  axe  not  pr< ^*ted  flnder 

the  provisions  of  Non- Intoxicating 
Beer  Aot. 


<r 


August  27, 


Hon.  W.  Starling 
Prosecuting  Attorney 
filler  County 
£ldon,  Missouri 


1335 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  re- 
quest for  an  opinion  whioh  reads  as  follows: 

"I  have  been  asked  to  rule  on 
whether  a person  holding  a per- 
mit for  the  retail  sale  of  3.3 
beer  by  the  drink  o&n  also  sell 
soda  water,  ioe  and  etc.  as 
'set  ups'.  Uy  attention  has 
oeen  called  to  the  fact  that 
Secs.  13139-3-1,  18239-3-17  and 
13139-3-31  do  not  prohibit  suoh 
sales  and  it  occurs  to  me  that 
this  is  probably  true. 

"I  would  appreciate  an  opinion 
as  to  just  what  a permittee  can 
do  with  regard  to  selling  'set 
uds ' . ■ 


There  is  no  provision  under  the  Xon-lntoxloatlng 
Beer  Aot  that  prohibits  the  sale  of  ioe,  s >da  water 

or  any  other  liquids  as  "set  ups"  by  & licensee  hold- 
ing a oermit  for  the  sale  of  ra'ait  liquor  not  in  ex- 
cess  of  3.3#  by  weight. 
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It  la  our  opinion  that  a bolder  of  a permit  for 
the  sale  of  3.2  non-intoxicating  beer  at  retail  is  not 
prohibited  from  the  sale  of  "set  upe"  on  the  premises 
covered  by  ruch  permit.  We  wish  to  oall  your  attention 
to  3eotlon  13139-2-1  of  the  Xon-intoxioatln  - eer  Act 
relating  to  the  increasing  of  the  alcohollo  oontent  of 
non-intoxloatlna  beer  by  any  person  on  the  premises  de- 
scribed in  the  permit.  This  section  makes  it  the  duty 
of  the  licensee  to  use  every  precaution  in  preventing 
the  increasing  of  the  alcoholic  oontent  of  non- 
intoxicating  beer. 


Your  attention  is  further  directed  to  3ection 
13139-2-17  relating  to  the  keeping,  storing  or  secret- 
ing of  intoxicating  liquor  uoon  the  premises  described 
in  any  permit  by  a licensee  and  also  that  the  licensee 
shall  not  knowingly  allow  any  other  person,  while  upon 
the  premises,  to  violate  any  law  of  this  State. 


Your 8 very  truly. 


RU33ELL  C.  3 TONE 

Assistant  Attorney-General. 

APPROVED: 


( Acting)  Attorney-General . 


RC9/af j 
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0 Lit.  RKS  Ph  JS  — 


“v-3T>-*Ck-»  i 

For  order  openly  &*  citing  court 


September  IS,  1935 


Honorable  Guy  M.  .one 
Circuit  Clerk 
Cole  County 

Jefferson  City,  Missouri 


Dear  Sir: 


We  have  your  request  of  September  9, 
195b  for  an  opinion,  which  request  is  as  fol- 
lows: 

"On  each  day  of  Court  I carry  an 
order  of  the  Circuit  Judge  order- 
ing the  opening  of  Court  and  also 
one  for  closing  Court. 

"Will  you  kindly  advise  ae  to 
whether  or  not  the  Circuit  Clerk 
Is  qntltlod  to  collect  from  the 
county  the  usual  50^  for  each 
order  of  the  Court?" 


In  answering  your  Inquiry,  we  call  your 
attention  to  pertinent  parts  of  some  of  the  statu- 
tes Involved: 

Section  1332,  R.  S.  Mo*  1929: 

"Pull  entries  of  the  orders  and 
proceedings  of  ell  courts  of  record 
of  each  day  shall  be  read  in  open 
court  on  the  morning  of  the  suc- 
ceeding day,  ■»  » " 


Section  11785,  R.  S.  Mo.  1929  In  part 


provides : 
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"The  clerics  of  the  several  circuit 
courts  of  this  state  * shall  re- 
ceive in  all  civil  proceedings  the 
following  fees  for  their  services! 

• • # * • 

”Kor  all  orders  not  herein  provided 
far  • •«•••••••••••••  ;.30  " 


Section  1940#  R.  3.  Mo*  1929: 

"All  expenditures  accruing  in  the 
circuit  courts#  * shall  be  paid  out 
of  the  trersury  of  the  county  In 
which  the  court  Is  held#  in  the 

sane  manner  as  other  demands*” 


‘thus#  from  the  above#  it  appears  thn  t the 
clerk  must  enter  dally  all  records  of  the  court#  and 
keep  a record  thereof#  and  for  such  orders  a speci- 
fied fee  ia  allowed#  which  Is  taxed  against  tbs  county* 

The  neoesslty  for  an  order  opening  court  Is 
shown  by  the  provisions  of  Section  1349#  R*  S*  Mo* 

1929#  which  provides  that  if  any  court  shall  not  be 
held  on  the  first  day  of  any  term#  such  court  shall 
stand  sojourned  frost  dsy  to  day#  until  the  third  day# 
at  which  time,  under  Seotion  1350,  It  shall  be  the 
duty  of  the  sheriff  to  adjourn  the  court  to  the  next 
regular  term  or  to  such  spools 1 or  adjourned  term  as 
the  Judge  shall  direct*  Thus#  an  order  opening  court 
la  easentlal  at  the  beginning  of  the  term*  £lnoe 
courts  are  not  in  session  during  term  time  for  the 
entire  day*  it  would  appear  to  be  proper  for  the 
court  to  fix  by  order  the  opening  and  dosing  of  each 
day  of  court* 


Altkou^  the  above  statutes  do  not  speci- 
fically require  an  order  opening  and  closing  court# 
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• ; one 


It  la  very  cle«r  that  the  opening  and  closing  of 
court  is  a matter  within  the  control  of  the  circuit 
Judge,  and  la  necessary  for  the  transaction  of  court 
business,  and  the  au  horlty  of  the  circuit  Judge  to 
make  such  orders  for  the  opening  and  closing  of 
court  each  day  may  be  implied  from  the  general 
powers  and  duties  isnoaed  upon  a circuit  Judge* 

Ihat  which  la  implied  in  a statute  is  as  much  a 
part  of  It  os  what  Is  expressed*  State  v.  Riodcl, 

46  S.  m.  (£d)  131. 


It  is,  therefore,  the  opinion  of  this  of- 
flee  that  tiie  circuit  clerk  la  entitled  to  a fee  of 
thirty  cents  (30^)  for  entering  on  order  onenlng  or 
closing  a dally  session  of  circuit  court,  me  that 
euch  liability  for  the  pey-,ent  of  such  fee  is  placed 
upon  the  county* 


Yours  very  truly. 


PR  NKLIN  t.  R1 A0*H 

Assistant  • ttomey  General 


A " ROVi  : 


JOHN  W.  HOFFMAN,  Jr'. 
(Acting)  Attorney  General 
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COUNTY  r'lCir.VAY  COMMISSION  - May  not  appoint  more  than  two  com. d ssi  oners 
rrom  same  county  court  district;  quo  warranto  is  proper  remedy  to 
try  title  to  office. 


Hon.  Louis  V.  St i gall. 
Chief  Counsel, 

Mo.  State  Highway  Dep’t., 
Jefferson  City,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  reouest 
for  8n  opinion  as  to  the  following  state  of  facts: 

"The  term  of  William  Dunn,  form- 
erly a member  of  the  Henry  County 
Highway  Commission,  expired  in 
1934.  He  refused  reappointment. 

He  was  a member  from  the  North 
Judicial  district.  Despite  the 
fact  that  the  County  court  had 
pointed  out  to  them  that  the  law 
prohibits  appointment  of  more  than 
two  members  from  each  district  to 
the  Commission,  they  named  a ran 
from  the  extreme  southwestern  part 
of  the  county— Claude  Lampkln,  of 
Montrose — to  the  vacant  position. 

Is  not  the  appointment  void?  Will 
the  fact  that  it  is  void  invalidate 
acts  of  the  Commission?" 

Preliminary  to  turning  to  the  pertinent  statutes  and 
cases  construing  these  statutes,  we  wish  to  submit  for  your 
consideration  the  general  rule  respecting  the  validity  of  the 
acts  of  officers  de  facto,  which  rule  is  as  follows:  The 
exercise  of  a power  by  an  officer  de  facto,  either  judicial  or 
ministerial,  which  lawfully  pertained  to  the  office  of  which  he 
had  possession,  is  valid  and  binding,  where  it  is  for  the  interest 
of  the  public,  or  of  any  individual,  except  the  officer  himself, 
to  sustain  the  officer*s  act;  but  where  the  officer  himself 
founds  a right  upon  such  exercise,  either  personally  or  officially, 
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it  is  not  valid  in  his  favor.  (Throop's  Public  Officers)  However, 
as  was  early  decided  In  the  case  of  People  v.  Nostrand,  46  N.Y. 

357,  "where  a person  sets  up  title  to  property,  by  virtue  of  an 
office,  and  comes  into  court  to  recover  it,  he  must  show  an 
unquestionable  right.  It  is  not  enough  that  he  is  an  officer  de 
facto,  that  he  merely  acts  in  the  office;  but  he  must  be  an  officer 
de  Jure,  and  have  a right  to  act." 


I. 

At  the  outset,  it  would  appear  not  inappropriate  to 
observe  that  an  appointee  of  a county  highway  board  is  a public 
officer  within  the  meaning  of  that  term  as  frequently  judicially 
defined.  In  the  case  of  State  ex  rel.  v.  Morehead , 256  Mo.  683, 
l.c.  690-691,  the  Court  said: 

"Under  the  express  statute,  there- 
fore, creating  the  position  of  a 
member  of  the  highway  board  and  in 
the  light  of  the  reasons  stated  in 
the  cases  above  cited,  an  appointee 
to  this  position,  upon  qualifying, 
becomes  a public  officer , the  act 
of  his  creation  ' not  only  stating 
his  term  but  definitely  defining 
his  duties." 


II. 

While  the  facts  as  presented  to  us  in  the  rescript  here- 
tofore set  out  do  not  clearly  so  Indicate,  we  take  it  that  the 
County  Court  of  Henry  County,  in  the  appointment  of  one  Claude 
Lampkin  to  the  County  Highway  Commission,  has  appointed  more  than 
two  of  said  commissioners  from  the  same  county  court  district. 
Conceding,  then,  that  this  be  a fact,  we  can  but  conclude  that 
the  County  Court  was  without  the  authority  to  make  the  appointment, 
Section  7857,  R.S.  Mo.  1929,  in  part,  expressly  providing:  "Not 
mare  than  two  of  said  commissioners  shall  be  appointed  from  the 
same  county  court  district.  ***♦" 

However  invalid  the  appointment  may  be,  nevertheless,  the 
acts  of  the  Commission  will  not  thus  be  invalidated. 

"While  an  appointment  will  be 
presumed  to  have  been  made  in 
accordance  with  the  law,  at  the 
same  time  the  appointing  power 
must  comply  with  the  formalities 
prescribed  by  law  in  order  that 
an  appointment  be  valid,  and  the 
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appointment  of  an  ineligible 
person  is  an  absolute  nullity, 
except  that  the  official  acts  of 
such  a person  are  regarded  as 
the  acts  of  an  officer  de  facto, 
and  cannot  be  validated  either 
by  ratification  or  recognition." 

46  Corpus  Juris,  Sec.  63,  p.  950. 

Judge  Scott,  in  the  early  case  of  St.  Louis  County  Court 
v.  Spares,  10  Mo.  80,  decides  this  Question  most  convincingly 
(l.c.  82-93): 


"♦♦♦♦when  the  appointing  power 
has  made  an  appointment , and  a 
person  is  appointed  who  has  not 
the  nualif ications  reouired  by 
law,  the  appointment  is  not 
therefore  void.  The  person  ap- 
pointed is  de  facto  an  officer; 
his  acts  in  the  discharge  of  his 
duties  are  valid  and  binding.  He 
may  be  guilty  of  usurpation,  and 
be  punished  for  acting  without 
being  oualifled;  but  the  peace  and 
renose  of  sooiety  Imperiously 
require  that  his  official  acts,  so 
far  as  others  are  concerned,  should 
be  valid.  *♦♦*" 


III. 

Article  II,  Chapter  42  of  the  Revised  Statutes  of 
Missouri,  providing  for  the  creation  of  a County  Highway  Commis- 
sion, does  not  provide  for  the  removal  of  a commissioner  by  a 
county  court  once  the  appointment  has  been  made,  section  1618, 
R.3.  Mo.  1929,  however,  provides  that  an  action  in  quo  warranto 
may  be  brought  against  any  person  who  shall  usurp,  intrude  into 
or  unlawfully  hold  or  execute  any  office  or  franchise. 

One  of  the  more  recent  cases  wherein  this  section  was 
considered  is  that  of  Civic  League  v.  City  of  st.  Louis,  223  3.W. 
891.  In  that  case  Henry  L.  V»#«ks  had  been  holding  the  position 
of  Superintendent  of  Excavation  in  the  City  of  St.  Louis.  The 
city  charter  provided  for  an  examination  to  be  held  and  an 
eligible  list  to  be  prepared  containing  the  names  of  those  having 
the  requisite  qualifications.  One  W.  J.  McKenzie  had  been  certi- 
fied as  eligible  , but  the  street  commissioner  refused  to  appoint 
hi*  and  retained  the  defendant  eeks.  The  Court  held  that 
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injunction  was  not  the  proper  remedy  to  correct  the  situation 
and  particularly  pointed  out  what  is  now  Section  1618,  R.S. 
ISo.  1929  as  the  proper  procedure: 


"The  Jurisdiction  of  a superintend- 
ent of  excavation  in  the  City  of 
St.  Louis  is  coextensive  with  the 
boundaries  of  said  city.  He  has 
superintending  oontrol  over  all  ex- 
cavations therein.  He  is  paid  out 
of  the  treasury  of  said  city,  and 
from  its  funds.  His  duties  relate  to 
the  public  welfare  of  said  municipality, 
and  we  can  conceive  of  no  good  reason 
for  holding  that  the  provisions  of  the 
statute  heretofore  quoted,  should  not 
apply  to  this  office,  as  woll  as  to  any 
other  office  of  3aid  city.  The  statute, 
supra,  affords  a speedy  and  complete 
remedy,  without  resorting  to  a court 
of  eouity.  Under  its  provisions,  the 
right  of  the  incumbent  to  hold  the 
office  can  be  inquired  into,  and  his 
removal  obtained,  if  he  is  wrongfully 
holding  same.  The  faot  that  the  incum- 
bent is  holding  said  position  at  the 
pleasure  of  the  streot  commissioner 
presents  no  obstacle  in  the  way  of 
contesting  his  right  to  hold  the  posi- 
tion under  above  statute.  ****  The 
above  statute  is  not  only  sufficient  to 
cover  the  present  case,  but  it  has  been 
the  established  doctrine  of  this  court 
from  its  earliest  history  that  an  infor- 
mation in  the  nature  of  a quo  warranto 
was  a proper  remedy  to  determine  the 
title  to  an  offioe.  ***** 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  the  appointment  to  the  County  Highway  Commission 
of  one  not  qualified  is  not  void.  The  person  appointed  is 
de  facto  an  officer  and  his  acts  in  the  discharge  of  his  duties 
are  valid  and  binding. 

It  is  our  further  opinion  that  an  information  in  the 
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nature  of  a quo  warranto  is  the  proper  remedy  to  determine 
the  title  to  an  office. 


Respectfully  submitted. 


JOHN  W.  HOFJMA?’,  Jr., 
Assistant  Attorney  General. 


APPROVED: 


fto¥  ’iCi'fT'iRICK1, 

Attorney  General 


JV.H : Ail 


CLERK  OF  THE  HANNIBAL  COURT  OF 
CO..IMON  PLEXgT~ 


Compensation  to  be  reoeived  after 
the  first  Monday  in  January,  1935 


✓ 


a 2j 


) 


January  31,  1935. 


Hon.  Walter  G.  3tillwell 
Prosecuting  Attorney 
Marion  Cou  ty 
Hannibal,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  let- 
ter dated  January  8,  1935,  requesting  an  opinion,  which 
reads  as  follows: 

“The  opinion  of  this  offioe  has  been 
requested  by  the  County  Court  of  Marion 
County,  as  to  the  status  of  the  Clerk 
of  the  Hannibal  Court  of  Common  Pleas 
relative  to  salary.  It  is  contended 
that  under  the  terms  of  sections  11786, 
11808,  11811,  11813  *nd  11814,  of  the 
Lew 8 of  Missouri,  1933,  found  on  page 
369  repealing  the  so-called  salary 
sections  pertaining  to  Circuit  Clerks 
that  this  offioe  is  on  a fee  basis. 

In  this  behalf  your  attention  is  oslled 
to  the  faot  that  the  Hannibal  Court  of 
Common  Pleas  has  territorial  juris- 
diction of  only  two  townships  in  Marion 
County,  the  population  of  whloh  is  ap- 
proximately twenty-five  thousand. 

“Section  14549  R.  3.  Mo.  1939  and  fol- 
lowing sections  that  deal  with  the  cre- 
ation and  existence  of  the  Hannibal 
Court  of  Cojtraon  Pleas  has  a salary 
statute,  to-wit,  14563.  and  it  is  my 
opinion  that  because  this  section  has 
never  by  implication  been  repealed, 
that  it  is  ap  >licable  to  our  local 
situation  and  that  the  salary  of  our 
Clerk  should  be  governed  thereoy.  The 
opinion  of  your  office  would  be  great- 
ly appreciated  on  this  question." 
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Prior  to  the  first  Monday  of  January,  1935,  the 
Clerk  of  the  Circuit  Court  received  a salary  under  the 
provisions  of  Sections  11786  and  11813,  1*  S.  Mo.  1939. 
After  the  first  Monday  of  January,  1935,  the  Oirouit  Clerk 
will  receive  as  compensation  for  his  services  fees  not 
to  exceed  the  amount  specified  in  Section  11786,  Laws  of 
Missouri,  1933,  page  369.  Said  section  provides: 

■The  aggregate  amount  of  fees  that 
any  clerk  of  the  Circuit  Court  un- 
der Articles  2 and  3 of  this  Chan- 
ter shall  be  allowed  to  retain  for 
any  one  year’s  service  shall  not  in 
any  case  exoeed  the  amount  herein- 
after set  out.  In  counties  having  a 
peculation  of  less  than  7,500  per- 
sons, the  sum  of  $1000.00;  in  coun- 
ties having  a population  of  7,500 
and  less  than  10,000  persons,  the 
sum  of  $1100.00;  in  counties  having 
a population  of  10,000  and  less  than 

12.500  persona,  the  sum  of  11300.00; 
in  counties  having  a population  of 

13.500  and  less  than  15,000  persons, 
the  sura  of  31500.00;  in  counties  hav- 
ing a population  of  15,000  and  less 
than  17,500  persons,  the  sum  of  $1700. 

00;  in  counties  having  a population 

of  17,500  end  less  than  30,000  persons, 
the  sum  of  $1900.00;  in  counties  hav- 
ing a population  of  30,000  and  less 
than  35,000  persons,  the  sum  of  §3100. 

00;  in  counties  having  a population 
of  35,000  and  less  than  30,000  persons, 
the  sum  of  $3300.00;  in  counties  hav- 
ing a copulation  of  30,000  and  less 
than  70,000  persons,  the  sura  of  $2500. 

00;  in  oountiee  having  a population 
of  70,000  and  less  than  80,000  persons, 
the  sura  of  #3000.00:  provided,  that 
in  any  county  wherein  the  clerk  of  the 
Circuit  Court  is  ex-offloio  recorder 
of  deeds,  said  offices  shall  be  con- 
sidered as  one  for  the  purpose  of  this 
section;  provided,  further . that  clerks 
of  the  Circuit  Court  shall  be  allowed 
to  retain,  in  addition  to  the  fees  al- 
lowed under  this  section,  all  fees 
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earned  by  them  in  oases  of  ohange  of 
venue  from  other  counties;  provided. 
further,  that,  until  the  expiration 
of  their  present  terms  of  office,  the 
persons  holding  the  offices  of  Circuit 
Clerk 8 shall  be  paid  in  the  same  man- 
ner and  to  the  same  extent  as  now  pro- 
vided oy  law." 


lection  14563,  R.  3.  do.  1929,  which  applies  to  the 
Clerk  of  the  Hannibal  Court  of  Common  Pleas  reads  as  fol- 
lows: 


"The  clerks  of  the  circuit  courts  of 
this  state  ehall  receive  for  their 
services,  annually,  the  following  aums: 

In  counties  having  a copulation  of 

7.000  persons  and  less  than  10,000 
persons,  the  sum  of  eleven  hundred  dol- 
lars; in  counties  having  a population 
of  10,000  pereons  and  less  than  15,000 
persons,  the  sum  of  twelve  hundred  and 
fifty  dollars;  in  counties  having  a 
population  of  15,000  persons  and  less 
than  20,000  persons,  the  sum  of  six- 
teen hundred  dollars;  in  counties  hav- 
ing a population  of  £o,000  persons  and 
less  than  25,000  persons,  the  sum  of 
nineteen  hundred  and  fifty  dollars; 

in  counties  having  a population  of 

35.000  persons  and  less  than  30,000 
persons,  the  sum  of  two  thousand  dol- 
lars; in  counties  having  a population 
of  30,000  persons  and  less  than  40,000 
persons,  the  sum  of  two  thousand  dol- 
lars; in  counties  having  a population 
of  40,000  persons  and  less  than  100,000 
persons,  the  sum  of  twenty-five  hundred 
dollars;  in  counties  having  a population 
of  100,000  persons  and  less  than  300,000 
persons,  the  sum  of  three  thousand  dol- 
lars. In  counties  having  a copulation 
of  less  than  7,000  persons  the  clerk 
shall  receive  no  salary,  but  shall  be 
allowed  to  retain  all  fees  earned  by  him, 
out  of  which  he  shall  pay  his  deputies 
and  assistants:  Provided. that  the  pro- 
visions of  this  law  shall  not  apply  to 
any  county  wherein  the  clerk  of  the  cir- 
cuit court  is  ex-officio  recorder  of 
deeds  of  said  oounty;  and  nr  vlded  further, 
the  provisions  of  this  law  shall  not  apply 
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to  any  county  which  now  contains  or 
may  hereafter  contain  a city  of 

75.000  inhabitant*  or  more,  or  to 
ny  county  rhich  nor  contains  or  may 

hereafter  contain  80,000  inhabitants 
and  less  than  150,000  inhabitants, 
in  which  circuit  court  is  held  in 
two  or  more  places  in  said  county, 
for  the  pumoses  of  this  law  the 
population  of  any  county  shall  be 
determined  by  multiplying  by  five 
the  total  number  of  votes  oast  in 
such  county  at  the  last  presiden- 
tial election  prior  to  the  time  of 
euoh  determination:  Provided,  that 
the  nrovieions  of  this  law  shall  al- 
so apily  to  clerks  of  courts  of  oom- 
mon  pleas  in  all  counties  in  this 
state  which  now  or  may  hereafter 
have  a population  of  not  less  than 

30.000  people  and  not  more  than 

40.000  people,  and  which  said  courts 
of  common  oleaa  now  have  and  exer- 
cise or  r*y  hereafter  have  and  exer- 
cise within  well  defined  territorial 
limits  within  their  respective  coun- 
ties the  same  exclusive  orio^nal 
Jurisdiction  in  both  oivll  and  crimi- 
nal actions  as  is  now  had  and  exer- 
cised by  circuit  o urts  of  this  state, 
and  sue  olerks  of  courts  of  common 
pleas  shall  receive  for  their  servioes, 
annually,  the  sum  of  two  thousand  dol- 
lari  ( $2,000) v" 


Unless  Section  1178,  Laws  of  Uo.  1933,  hae  repealed 
Section  14563,  supra,  by  implication,  said  section  would  still 
govern  compensation  of  the  Clerk  of  Hannibal  Court  of  Common 
Pleas.  It  will  be  noted  that  Section  11786,  su>ra,  refers 
to  “any  clerk  of  the  Circuit  Court"  but  does  not  specifically 
mention  Clerk  of  the  Court  of  Ooxoon  Pleas. 


We  call  your  attention  to  Section  656,  R.  3.  Ro.  1939, 
which  reads  as  follows: 


ihenever  the  term  'circuit  court' 
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is  used  in  any  law  general  to  the 
whole  state,  the  sane  sh  11  he  con- 
strued to  include  ‘courts  of  com:>ion 
nleas,*  unless  such  construction 
would  be  Inconsistent  with  the  evi- 
dent Intent  of  such  law,  or  of  some 
law  specially  applicable  to  courts 
of  common  pleas." 


In  the  case  of  Koehler  v.  3nlder.  177  Mo.,  l.c.  556, 
the  Court,  in  construing  this  section, said: 

"Counsel  for  defendants  refer  us  to 
section  4161,  Revised  Statutes  1899, 
which  provides  that  ‘whenever  the 
tern  "circuit  court"  is  used  in  any 
law  general  to  the  whole  State,  the 
same  shall  be  construed  to  include 
"courts  of  common  pleas,"  unless  such 
construction  would  be  inconsistent 
with  the  evident  intent  of  such  law 
or  of  some  law  specially  applicable 
to  courts  of  co  nraon  pleas.*  And  in- 
asmuch as  section  3627,  Revised  Statutes 
1899 f provides  that  ‘injunctions  nay  be 
granted  by  the  circuit  court  or  Judge 
thereof  in  vacation,"  if  we  read  into 
said  section,  ‘common  pleas  court'  in- 
stead of  ‘circuit  court'  the  Judge  of 
said  common  pleas  court  would  by  ex- 
press statute  be  given  the  power  in 
vacation  to  issue  writs  of  injunction. 

But  by  recurring  to  section  4161,  Re- 
vised Statutes,  1899,  it  will  be  ob- 
served that  the  words  ‘common  pleas' 
is  not  to  be  read  into  the  statute  if 
by  so  doing  such  a construction  would 
be  inconsistent  with  ‘some  law  special- 
ly applicaole  to  courts  of  common  pleas. ' 

As  we  are  considering  a statute  ‘spe- 
cially applicaole*  to  the  Gape  Girardeau 
Court  of  Comraon  Pleas,  and  as  that 
statute  expressly  provides  that  ‘writs 
of  injunction  issued  by  the  Judge  of 
said  court  shall  be  returnable  to  the 
circuit  court,'  it  is  quite  obvious 
that  section  4161  in  no  way  enlarges 
the  powers  of  the  judge  of  the  Cape 
Girardeau  Court  of  Common  Pleas,  but 
i s inconsistent  with  the  special  act 
creating  that  court." 
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In  the  recent  case  of  State  ex  rel.  Aqua  a si  Lnnd 
Go, . ▼.  First  National  B^nk  of  crpe  Girardeau.  (Son.  Ot.) 
'Jo.  33,775,  (not  yet  officially  reported)  the  Court  said: 


"Repeals  by  implication  are  not 
favored  (Oooley’s  "Constitutional 
Limitations"  (8th  ed.)  p.  316; 

Black  on  "Interpretation  of  Laws" 

(2d  ed.)  3eo.  107,  page  351;  12  0. 

J.,  p.  710,  n.  54;  Enalich  on  "In- 
terpretation of  Statutes",  Sec.  210. 
p.  '’80.)  At  page  281  in  the  authori- 
ty last  cited  it  is  said:  *A  rule 
founded  in  reason  as  well  as  in  abund- 
ant authority,  that,  in  order  to  give 
an  act  not  covering  the  entire  ground 
of  an  earlier  one.  nor  clearly  In- 
tended as  a substitute  for  it  the 
effect  of  repealing  it,  the  implica- 
tion of  an  intention  to  repeal  must 
necessarily  flow  from  the  language 
used,  di  olosing  a repugnancy  be- 
tween its  provisions  ana  those  of  the 
earlier  law,  so  positive  as  to  be  ir- 
reconcilable by  any  fair,  strict  or 
liberal  construction  of  it.  which 
would,  without  destroying  its  evi- 
dent intent  and  meaning,  find  for 
it  a reasonable  field  of  operation, 
preserving,  at  the  time,  the  force 
of  the  earlier  law,  and  oonstruing 
both  together  in  harmony  with  the 
whole  course  of  legislation  upon  the 
subject. " 


In  conclusion,  it  is  our  opinion  that  the  follow- 
ing provision  of  3ection  14563,  supra,  namely  "•**  the 
provisions  of  this  law  shall  also  apply  to  clerks  of 
oourts  of  common  pleas  in  all  counties  •••  which  now 
or  may  hereafter  have  a population  of  not  less  than, 

30.000  people  and  not  more  than  40,000  people,  and  which 
said  courts  of  common  pleas  now  have  and  exercise  or  may 
hereafter  have  and  exercise  •••  exclusive  original  juris- 
diction in  both  civil  and  criminal  aotlons  and  such 
clerks  of  courts  of  com: -on  pleas  shall  receive  for  their 
services  annually,  the  sum  of  two  thousand  dollars  (12000.)," 
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has  not  been  repealed  by  implication  and  such  governs  as 
to  the  compensation  of  the  Clerk  of  the  Hannibal  Court 
of  Oom.ijon  Pleas. 


Marion  County  has  a population  of  33,493  inhabi- 
tants according  to  the  United  States  decennial  census  f>r 
1930.  The  Hannibal  Court  of  Co'^ion  Pleas  exercises  original 
Jurisdiction  in  both  oivil  and  criminal  actions. 


Yours  very  truly. 


Janes  L.  HomBostel 
Assistant  Attorney-General. 


AP?  OVED: 


UDf  LcKITTMC1.; 

Attorney-General 


JST/JLH:afj 


90LJ0LP:  pRrent  residing  ondi strict  school  line  to  Bend 
ohildren  to  school  in  district  he  deems  himself 
a resident  of. 


1 


May  4,  1935. 


Hon.  Walter  0.  Otillv.ell 
Prosecuting  Attorney 
Marion  County 
Hannibal,  Missouri 


Dear  Jir: 


This  will  acknow  edge  your  request  for  an 
opinion  as  follows: 

"I  have  been  requested  to  obtain  a 
ruling  from  your  office  involving  a 
school  situation.  The  facts  are  that 
Tilden  Jchool  operates  under  the  con- 
solidation statutes  and  this  school 
comprises  land  both  in  Halls  and  .torion 
County.  A gentlemen  whose  name  I can 
not  now  remember  lives  right  on  the 
school  district  line,  that  is  the 
district  line  runs  through  the  middle 
of  his  house.  • This  gentleman  has  six 
ohildren  and  in  the  past  they  have  been 
attending  Tilden  School.  To-day  he  w&a 
informed  by  the  Superintendent  of  Tilden 
3chool  that  the  Directors  had  instructed 
him  to  order  the  ehildren  not  to  come 
to  Tilden  School.  The  question  involved 
i 8 , in  whr> t school  district  are  these 
ohllSr^rTTpcated  Tor  t'he  purpose  or  at- 
tenainr'school  vltnout  the  payment  oT~ 
tuition.  For  your  inrormation,  1 might 
adu  that  some  of  the  ohildren  sleep  in 
the  Tilden  District  and  others  sleep  in 
the  other  district. 

"I  realize  this  question  is  quite  novel 
and  I trust  you  will  pardon  ray  seeming 
or. sumption  in  asking  your  opinion,  but 
I am  advised  that  the  directors  of  Tilden 
3chool  will  not  change  their  opinion 
without  a ruling  from  your  office.  Thanking 
you,  I am  " 
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We  direct  you  to  authorities  which.  In  our  opinion, 
govern  the  Hitter  In  question. 


In  the  case  of  Johnson  v.  Smith.  43  Uo.  loc.  oit. 
901,  the  Court  said: 

"••••  a man's  domicile  is  where  he 
ha 8 fixed  his  ordinary  dwelling, 
without  a present  intention  of  re- 
moval, ••••.• 


In  discussing  one's  mental  attitude,  the  Court  in 
State  ex  rel.  Ramey  v.  Dayton.  77  Ho.  loc.  cit.  683  said: 


■••••  The  physical  act  of  staying 
must  he  accompanied  with  the  mental 
determination  of  making  a home  or 
domicile  in  the  plaoe  where  the 
party  stays  or  abides. 


In  the  o&se  of  In  rjg  Lankford  Estate.  373  Mo.  loc. 
cit.  page  9,  the  Court  stated: 

"Residence  is  largely  a matter  of  in- 
tention. (Lankford  v.  Gehhart,  130 
Mo.  631.)  This  intention  is  to  he  de- 
duced from  the  acts  and  utterances  qf 
the  ner^on  vrhoee  recTdencr  is  inTssue. 


In  Trigg  v.  Trigg,  41  3.  W.  (3d)  loc.  oit.  589,  the 
Court  said: 


"••••  We  hold  in  aocord  with  the  general 
expression  of  the  law  that  residence  is 
largely  a matter  of  intention  evidenced 
by  so  ne  act  or  acts  in  oonf Irralty  with 
sucTrHTnteTnFlon.*  11 


We  now  turn  to  the  domicile  of  minors. 

In  the  oases  of  Lacy  v.  illllame.  27  Mo.  380,  :ar- 
helneke  v.  Orothaus,  73  Mo.  304;  Lewis  v.  Caetello . 17  Mo. 
App.  593;  De  Jar nett  v.  Harper.  o.  App.  415;  and  Dm  1th 

v.  YounK.  117  3.  *.  638,  the  courts  heretofore  mentioned 
in  effect  have  held  that  the  domicile  of  the  parents  is 
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primarily  the  domicile  of  the  minor  children. 


In  light  of  the  foregoing,  it  is  the  opinion  of 
this  department  that  residence  and  domicile,  as  we  de- 
termine from  the  above,  will  govern  in  the  instant  raat- 
ter.  If  a person’s  house  is  situated  on  a district  school 
line,  which  line  would  olaoe  such  person's  house  partly 
in  one  district  and  partly  in  another,  we  conclude  that 
the  parent,  who  has  by  his  acts  evidenced  his  intention 
of  residence  in  a particular  school  district  by  sending 
his  children  to  school  in  such  school  district,  is  a resi- 
dent thereof;  as  well  as  his  minor  children,  and  suoh 
minor  children  shall  attend  school  in  the  school  district 
where  the  parent  so  deems  himself  to  bd  a resident. 


•<e  further  conclude  that  since  such  Intent  of  resi- 
dence has  been  demonstrated  in  the  instant  school  district 
by  the  parent,  that  such  minor  children  shall  attend  school 
therein  without  the  payment  of  tuition. 


Very  truly  yours. 


J.  2.  TAYLOR 

Assistant  Attorney-General. 

APPROVED: 


OY  UcKITT!;IOX 
Attorney-General . 


R^S/jTTiaf J 


jjagJisWSiBft:  asaaaava  at-  ” 


June  12,  1935. 


Hon.  Louis  V.Btigall, 
Chief  Counsel, 

Ltate  Highway  Jepartment, 
Jefferson  City,  -.issouri. 


Dear  olr: 


This  department  is  In  receipt  of  your  letter  of 
June  1 requesting  an  opinion  concerning  the  validity  of  cer- 
tain language  in  an  appropriation  bill  enacted  by  the  58th 
General  assembly  of  the  Btate  of  Missouri,  section  1 of  said 
a.ct  (House  Bill  jno.  277)  provides  as  follows: 

"a.  Personal  service: 

The  per  diem  of  the  commis- 
sioners, the  salaries  of  the 
chief  engineer,  assistant  chief 
engineer,  secretary,  chief  counsel, 
not  to  exceed  four  attorneys, 
bureau  heads,  assistant  bureau 
heads,  division  engineers,  assist- 
ant division  engineers,  special 
engineers,  clerks,  stenographers, 
bookkeepers,  Janitors  and  other 
employees $1,294,357.00. " 


The  point  involved  is  to  the  constitutional  validity 
of  the  limitation  "not  to  exceed  four"  as  provided  in  this 
section. 


section  8098,  H.5.  l.o.  1929  provides: 

"The  state  highray  commission  shall 
select  and  fix  the  salary,  which  salary 
shall  not  exceed  $6,000  per  year  of  a 
chief  counsel  who  shall  possess  the  same 
qualifications  as  Judges  of  the  supreme 
court  end  who  shall  serve  at  the  pleasure 
of  the  commission  and  shall  appear  for 
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represent  the  commission  in  all 
actions  and  proceedings  under  this 
article  or  any  other  lair  administered 
by  the  highway  commission,  or  in 
any  decision,  order  or  proceeding 
of  the  commission,  or  of  the  chief 
engineer  and  shall  commence , prose- 
cute or  defend  all  actions  or 
proceedings  authorized  or  requested 
by  the  commission  or  to  which  the 
commission  is  a party,  and  shall 
advise  the  commission  or  the  chief 
engineer,  when  requested  in  all 
matters  in  connection  with  the 
organization,  powers  and  duties  of 
the  commission  or  the  powers  and 
duties  of  the  chief  engineer.  The 
chief  counsel  shall,  with  the  consent 
of  the  commission,  appoint  such 
assistant  attorneys  as  the  commission 
may  deem  necessary  and  their  salaries 
shall  be  fixed  by  the  commission. 

The  legal  department  of  the  commission 
shall  be  furnished  offices  in  the 
state  highway  building." 

It  will  be  noticed  by  a reference  to  the  above  section 
that  the  Chief  Counsel  shall,  with  the  consent  of  the  Commission, 
appoint  such  assistant  attorneys  as  the  Commission  may  deem 
necessary.  '.Vhile  it  is  clear  that  the  Legislature  may,  by  a 
proper  amendment  to  Jection  8098,  supra,  limit  the  number  of 
assistant  attorneys  to  be  employed  by  the  state  highway  Commis- 
sion, nevertheless,  the  question  before  us  is  whether  the 
Legislature  may  accomplish  this  result  by  means  of  an  appropria- 
tion act. 

Article  IV,  oec.  28  of  the  Constitution  of  the  Jtate 
of  Missouri  provides: 

"No  bill  (except  general  appropriation 
bills,  which  may  embrace  the  various 
subjects  and  accounts  for  and  on 
account  of  which  moneys  are  appropriated, 
and  except  bills  passed  under  the  third 
subdivision  of  section  forty-four  of 
this  article)  shall  contain  more  than 
one  subject,  which  shall  be  clearly 
expressed  in  its  title." 


Hon.  Louis  7.  otigall 
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In  the  case  of  otate  ex  rel.  hueller  v.  Thompson, 
(oupreme  Court  of  Missouri)  289  d.?f.  338,  the  court  had  before 
It  the  Interpretation  of  this  section  of  our  Constitution, 
and  said:  (l.c.  340-341) 

"It  is  manifest  that  the  real 
purpose  of  this  provision  was  an 
undertaking  to  regulate,  determine, 
and  fix  the  salaries  of  all  such 
officers  or  employees  affected  by 
the  Appropriation  Act  whose  compen- 
sation might  not  be  fixed  at  all  by 
statutory  lew,  or,  if  at  all,  where 
the  statute  fixed  a maximum  only. 

This  irovlslon  has  no  ether  character 
than  that  of"general  legislation, 
and  to  inject  general  legislation 
oi  any  sort  into  an  appropriation 
act  1 3 repugnant  to  the  Constitution 
(article  4,  sec.  25,  Constitution 
of  ho.),  and  the  appropriation  bill, 
as  provided  by  the  Constitution 
(article  4,  sec.  28,  may  have  a 
plurality  of  subjects,  while  a bill 
for  general  legislation  may  have  but 
one. 

An  appropriation  bill  is  Just  what 
the  terminology  imports,  and  no  more. 

Its  sole  purpose  is  to  set  aside 
moneys  for  specified  purposes,  and 
the  lawmaker  is  not  directed  to  expect 
or  look  for  anything  else  in  an 
appropriation  bill  except  appropriations. 

* * * * 

"Here  we  have  an  appropriation  act 
which  not  only  appropriates  money  for 
the  various  subjects  embraced  therein, 
but  which  attempts  to  fix  and  regulate 
all  salaries  affected  by  the  act  which 
either  have  not  been  fixed  by  any 
statute,  or  not  definitely  fixed,  which 
would  include  all  salaries  where  the 
maximum  alone  was  named.  That  the 
Legislature  has  the  right  by  general 
statute  to  fix  salaries  is  beyond 
question,  but  has  it  the  right  to  do 
so  by  means  of  an  appropriation  act? 

7e  think  not. 


Eon.  Louis  V.  otigall 
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nThe  question  remains,  does  the 
invalidity  of  said  section  100 
render  the  entire  Appropriation 
act  void?  We  hold  that  it  does 
not.  It  is  well  settled  that  a 
legislative  act  may  be  void  in  part, 
leaving  the  remainder  a good  and 
valid  statute,  where  the  part  that 
is  valid  may  be  separated  from  the 
part  that  is  void,  otate  ex  rel. 
v.  Gordon,  226  !»o.  l.c.  170,  139 
3.W.  403;  otate  ex  rel.  v.  Taylor, 

224  Ido . 474,  123  e»2." 

(nimphasis  ours) 

*jid  in  the  case  of  3tate  v.  Jmith,  75  a. 11.  (2d)  828,  the 
Supreme  Court  of  Missouri  said  (l.c.  830;: 

"***Besides , legislation  of  a general 
character  cannot  be  included  in  an 
appropriation  bill.  If  this  appro- 
priation bill  had  attempted  to  amend 
Section  13525,  it  would  have  been 
void  in  that  it  would  have  violated 
oection  28  of  ^tide  4 of  the  Con- 
stitution which  provides  that  no  bill 
shall  contain  more  than  one  subject 
vhich  shall  be  clearly  expressed  in 
its  title.  There  is  no  doubt  but 
what  the  amendment  of  a general 
statute  such  as  section  13525,  and 
the  mere  appropriation  of  money  are 
two  entirely  different  and  separate 
subjects,  otate  ex  rel.  hueller  v. 

Thompson,  otate  Auditor,  316  Lo.  272, 

289  o.  . 338." 


C0LCLU3I0N 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  the  limitation  "not  to  exceed  four",  as  incor- 
porated in  election  1 of  Bouse  Bill  No.  277  making  the  appropriation 
of  the  otate  highway  Jepartment  is  unconstitutional  and  void. 


Respectfully  submitted, 


Juki,  v: . huFTkAN,  Jr., 
assistant  attorney  General. 
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A.Ci.u.  4.2il  *Lti  r Hu  ! Lessor  owr'p.j  nd  leasing  truck 

to  loaaoo  Ter  jx>ro  ih-in  ton  days 
must  . rocure  ^ license. 

-I  v" 
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Honorable  V»  H#  .'toward. 

Commissioner,  t.otor  Vehicle  Department, 
Jefferson  City,  : lerourl. 


Dear  Jlr: 


This  will  acknowledge  your  request  for  an  opinion 
which  la  aa  follows : 

"This  department  desires  your  opinion  and 
advice  a a to  the  . roper  method  of  handling 
e problem  with  which  we  are  confronted* 

The  faotf  are  ee  follower 

"The  uidereon  } otor  service  Company  of 
ot*  Louie  le  engaged  In  the  binslneee  of 
tranpportinf  property  for  hire  as  a '.otor 
carrier  of  freight  as  defined  by  .xticle 
G of  Chapter  33,  ac  amended  by  the  Lowe  of 
1931*  The  tndereon  ..otor  Service  Company 
also  leasee  trucks  and  employe  the  owners 
of  said  trucks  as  the  driver?,  and  ueee 
raid  truckr  i^nd  driver*  In  the  carrying  on 
of  its  buuinese  ar  a :r>otor  cerrier.  the 
Anderson  :otor  service  Company  paying  the 
fees  to  the  lublic  oerrloe  Comiselon  on 
said  leased  truck,  ns  required  by  the  otor 
Carrier  .ct  of  1931*  The  lease  Is  for  a 
period  of  one  year. 

■'The  owner  and  driver  of  the  truck  leaaed  to 
the  nderson  ! otor  'ervlee  Company  has  pro- 
cured ; roper  license  tags  in  his  own  name 
from  the  lotor  Vehiolo  Deportment  of  the 
state  of  l Inaourl*  Despite  the  fact  that  the 
reel  owner  and  driver  of  the  truck  leased  to 
and  operated  for  the  jUiderson  i otor  service 
Company  in  its  business  of  a .otor  carrier, 


ho  rcble  /.  i • .■tewrd 


Juno  :o#  1930. 
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heo  refietorod  tbo  vehicle  in  the  nan® 
of  It®  re*  1 owner  and  bo®  obtained  proper 
11  cons®  plat—  fron  tblo  department,  th® 

. .ndereon  . otor  ervlce  Cor^eny  ho®  boon 
notified  by  the  Hlchwcy  . atrol,  or  Its 
officer® , that  th®  netut  1 otmor  end  driver 
of  th®  true*  vdll  b®  error tod  because  th® 
Anderson  . otor  .®rrice  Cottony  hoc  not 
reclctcrod  th®  vehicle  in  it®  own  non®  and 
obtained  proper  llconcc  plot®®  Issued  to  it. 
Thl®  le  evidently  done  on  th®  th®ory  that 
the  ndorron  1 otor  ervlc®  Connnny  1®  th® 
"own®r"  nr  defined  by  oction  7759.  I®9 

therefore,  fcco  th®  situation  of  ignoring 
th®  ..ctur.l  owner  and  driver  of  th®  vehicle 
ha®  properly  reclctored  the  coco  with  thl® 
department  , end-  because  of  the  leoce  to 
the  .nderaon  Lotor  ervlce  co:.-*anyt  a re- 
culreoent  of  the  utile  ervlce  Cooaleaion, 
the  ndorron  l otor  ervlce  Conpeny  la  now 
required  to  recleter  ouch  vehicle  :nd 
obtain  h second  license.  Th®  .ndereon  otor 
^ervlce  Jo pony  he®  nailed  chocs  In  the 
proper  cun ount  to  thl®  dopoitnent,  eivlnz  the 
uotor  nu.bcr  and  one®  of  th®  actual  o'  nor  of 
t.  e vehicle.  Re  hove  declined  to  ieeuo  • 
licence  to  .nderaon  otor  ervlce  Company 
unleec  thor®  i®  a transfer  of  title  fror.  the 
ronl  owner  of  the  vehicle  to  the  ndereon 
i-otor  ervJce  Cotapeay.  Thor®  ha®  boon  no 
sale  of  the  vehicle  rnd  coneo*  uently  wc  can- 
not receive  t o reciat ration  and  itiaue  c title 
to  the  .ndereon  . otor  ervlce  Coapony. 

"In  view  of  the  above  focte,  do  you  consider 
the  ..ndereon  i otor  i»erv'.ce  Company  the  "or.ner* 
of  the  lccr.od  vehicle,  and  if  ro  rtuat  1®  the 
proper  .jothod  to  uee  in  receiving  the  applica- 
tion for  recietietion  fron  th®  .ndereon  .otor 
oervice  Caranany  t®  the  leasee  owner"  of  the 
motor  Tchl  ole." 


section  77  SO,  . • o.  10:9.  ; ro video  e®  follow®: 

"Thl®  article  ehr.ll  be  exclurively  con- 
troll  In  on  th®  r®eiattretiont  reruletlon9 


Honorable  V.  E.  ote^ard 
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operution,  ownership  and  sale  of  motor 
vehicles,  their  use  on  the  public  highways 
and  upon  the  registration  and  regulation  of 
chauffeurs,  operators,  arid  other  drivers 
of  -lOtor  vehicles,  on  the  accessories, 
equipment,  safety  and  signaling  devices 
and  lights  of  motor  vehicles  and  on  the 
regulation  of  traffic  on  the  highways  of 
the  state,  and  all  laws,  ordinances,  or 
regulations  of  municipal  corporations  or 
political  subdivisions  in  conflict,  in- 
consistent with,  or  contrary  to  the  pro- 
visions of  this  article  shall  be  void  except 
a®  herein  otherwise  expressly  provided." 

section  7761,  it.  *>.  ; o.  1929,  provides*. 

”(a)  Every  owner  of  a aotor  vehicle  or 
trailer,  which  shall  be  operated  or  driven 
upon  the  highways  of  this  state,  shell, 
c: cept  as  herein  otherwise  expressly  pro- 
vided, cause  to  be  filed,  by  xsail  or  other- 
wise, in  the  office  of  the  conanissioner,  an 
application  for  registration  on  a blank  to 
be  furnished  by  the  coroaiseioner  for  that 
purpose",  etc. 

Subsection  (b)  thereof  provides: 

"Upon  the  filing  of  such  application, 
exhibition  of  certificate  of  ownership  end 
the  payment  of  the  fees  hereinafter  provided, 
the  commissioner  shall  assign  a number  to  such 
motor  vehicle,  and  without  other  expense  to  the 
applicant  shall  issue  and  deliver  to  the  owner 
a certificate  of  registration  *n  such  form  as 
the  commissioner  shall  prescribe,  end  a plate, 
or  set  of  plates,  bearing  euch  number." 

section  7770  provluee  for  the  issuance  of  number  plates. 

subsection  ( c ) thereof  states: 

"avery  motor  vehicle  or  trailer  shall  at 
all  times  have  displayed  the  registration 
plates  Issued  by  the  oouuis&loner , entirely 
unobscured,  unobstructed,  all  parts  thereof 
plainly  visible  and  kept  reasonably  clean, 
and  so  fastened  as  not  to  swing,  on  all 
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i;x>tor  vehicles  one  plate  shall  be  displayed 

. on  the  front  and  the  other  on  the  rear  of  such 

motor  vehicle”,  etc. 

subnotion  (e)  thereof  provides  In  pert  os  follows: 

"Ho  arson  shall  operate  a motor  vehicle  or 
trailer  on  which  there  Is  displayed  on  the 
front  or  rear  thereof  any  other  plate,  tag 
or  placard  bearing  any  number  except  the 
plate  furnished  by  the  coia&issioner  or  the 
plucard  herein  authorized,  and  the  official 
license  tag  of  any  municipality  of  thia 
state." 

section  7772  provides  in  port: 

"The  cottulss loner  shall  file  cuch  application 
and  register  such  motor  vehicle,  trailer, 
chauffeur,  registered  operator,  mnnuf act urer 
or  detiler,  together  with  the  facts  stated  in 
the  application",  etc. 

lection  7774  provides  the  'rograx  followed  when  the 
transfer  of  ownership  of  the  motor  vehicle  is  made.  "Upon  the 
transfer  of  ownership  of  any  motor  vehicle  or  trailer  its  certifi- 
cate of  registration  and  the  right  to  use  the  number  plates  shall 
expire",  but  on  permission  in  writing  of  the  owner  the  purchaser 
may  use  the  plates  for  five  days. 

subsection  (c)  of  section  7774  says: 

"No  certificate  of  registration  of  any  motor 
vehicle  or  trailer,  or  number  plate  therefor, 
shall  be  issued  by  the  commissioner  unless 
the  applicant  therefor  shall  make  application 
for  and  be  granted  a certificate  of  ownership 
of  such  i.iOtor  vehicle  or  trailer,  or  shall 
present  satisfactory  evidence  that  auoh 
certificate  has  been  previously  issued  to 
the  applicant  for  such  motor  vehicle  or 
trailer." 

It  further  provides  that  the  application  shall  con- 
tain, ai^n,  other  things, 

a state? iOnt  of  the  applicant's  source  of 
title  and  of  any  liens  or  encu:ibr;  nces  on 
the  *otor  vehicle  or  trailer." 


. . “ 5“ 
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,.nd  if  the  eonJ.eeioner  is 

"satisfied  that  the  applicant  ie  the  lawful 
owner  of  ruch  "rotor  vahlcle  or  trailer,  or 
otherwise  entitled  to  hare  the  rare  reflatered 
In  his  name",  he  eholl  issue  the  appropriate 
certificate,  end  the  certificate  shell  contain 
a "statement  of  any  liens  or  encumbrances  which 
the  application  nay  show  to  be  thereon.  * * • 
The  certificate  shall  be  rood  for  the  life  of 
t:  e motor  vehicle  or  trailer,  so  long  as  the 
sane  is  owned  or  held  by  tbe  original  holder 
of  the  certificate. * 

Further : 

"In  the  event  of  a sale  or  transfer  of  owner- 
ship of  a :.otor  vehicle  or  trailer  for  which 
a certificate  of  ownership  has  been  issued 
the  holder  of  such  certificate  shall  enuorse 
on  the  sane  an  asel/jnnent  thereof,  with  warranty 
of  title  in  form  printed  thereon,  and  prescribed 
by  the  coj.juissioner,  with  a statement  of  all 
liens  or  encunbronces  on  said  rotor  vehicle  or 
trailer,  and  deliver  the  ec.u*  to  the  buyer  at 
the  time  of  the  delivery  to  him  of  said  .otor 
vehicle  or  trailer." 

It  then  provides  that  the  buyer  shall  present  thia 
assigned  certificate  and  get  a new  one,  etc. 

I urther : 

"It  fholl  be  unlawful  for  any  person  to  buy 
or  sell  in  this  state  any  "otor  vehicle  or 
trailer  registered  under  the  laws  of  this 
state,  unless,  at  the  tine  of  the  delivery 
thereof,  there  shall  pass  between  the 
parties  such  certificate  of  ownership  with 
an  assignment  thereof,  as  herein  provided, 
end  the  sale  of  any  rotor  vehicle  or  trailer 
registered  under  the  laws  of  this  state, 
without  the  assignment  of  such  certificate 
of  ownership,  shall  be  fraudulent  and  void." 

The  word  "owner”  is  defined  in  section  7759  as  follows: 

"The  term  owner  shall  include  any  person, 
firm,  corporation  or  association,  owning 
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or  renting  u «*otor  vehicle,  or  liuvint.  the 

exclusive  use  thereof  under  lease,  or  other* 
wise,  for  a period  greeter  then  ten  day  a 

successively.  ' 


In  the  case  of  5altii~ore  L Uhio  u.  do.  vs.  ..ul.-cor, 

16  N.  ik.  475,  460,  45  ohio  >t.  577,  "o.ner"  la  defined  aa  one 
who  ov.no ; a rightful  proprietor.  ..ad  la  said  eeae  it  ie  stated 
that  an  owner  la  not  neeesearlly  ono  owning  the  fee  simple,  or 
one  haring  in  the  property  the  hipest  estate  it  will  admit  of. 

One  haring  a lea ear  estate  nay  be  an  owner,  und  indeed  there 
naty  be  different  estates  in  the  same  property  rested  In  different 
persons  and  each  he  an  owner  thereof.  In  this  ease  It  was  held 
that  lessees  of  e railroad  were  owners  of  the  tracks  of  the 
roads  operated  by  thee,  in  the  sense  of  a statute  requiring  the 
owner  of  a railway  trace  to  make  grade  crossings  and  keep  them 
in  repair  and  maintain  a wntcnw.n  thereat. 

In  the  cues  of  proctor  re.  ..unalbcl  a at.  Joseph  H. 
oo.,  64  Lo.  11: , 115,  it  is  hold  that  a statute  tiring  a right 
of  action  against  the  owner  of  any  locoiuotivc  or  car  by  the 
defects  in  which  a person  la  injures,  r^eans  the  owner  at  the 
time  of  the  injury* “owner  for  the  purpoce  of  operating  tie 
road—.. ad  not  necessarily  the  party  in  whou  the  absolute  right 
of  property  is  vested.  In  this  case  it  is  also  stated,  if  a 
corporation  hires  cars  fro-.  a oer  builder  and  x uns  the;,  on  its 
road,  the  corporation,  not  the  lessor,  is  the  party  liable  to 
the  statutory  action. 

In  the  case  of  dump  v.  ..ogera,  44  Conn.  £91,  £90,  the 
court  in  construing  a statute  providing  that  the  driver  of  any 
vehicle,  oetia<_  another  on  the  public  highway,  .ho  shall  neglect 
to  turn  to  the  ri^ht,  .nc  thereby  drive  against  t;.e  vehicle  so 
met  ana  injure  its  owner,  shall  pay  to  the  party  injured  treble 
the  damages,  and  thot  the  owner  of  thu  vehicle  so  arlven  shall, 
if  the  driver  la  unable  to  do  so,  pay  such  damages,  holds  that 
the  word  "owner  the  person  In  control  of  the  vehiole, 

either  mediately  or  immediately , and  not  *the  literal  and  technical 
owner,  and  that  any  parson  hiring  a carriage,  for  the  time  for 
which  he  takes  it.  In  a certain  sense,  is  its  owner,  that  he  hae 
a special  ro  erty  in  it. 

ms  eoo  no  expression  in  the  statute  of  an  intent  that 
the  "owner",  as  applied  to  the  person  who  actually  purchased 
the  auto  and  has  the  certificate  of  tltl6,  be  relieved  from  the 
duty  of  taking  out  a license  before  his  motor  vehiole  Is  driven 
on  the  highways  of  this  state. 


. 
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..action  7701  provides  tfc  t cert-  1 n things  shall  be 
done  as  to  cuc.v  vehicles  'which  shell  be  riven  upon  tbo  High* 
ways  of  this  et  to".  In  other  words , the  statute  contespl&tee 
that  If  a a-an  tuyr.  and  own*  o car  *nd  It  Is  driven  upon  the 
fclghweye  of  this  etote,  either  by  Hit.  or  cox  eons  dec,  ho 
shell  take  out  the  stctutory  license. 

ectlon  7774  otetes  thet  on  a transfer  of  ovmorehlp 
the  rl.'ht  to  use  the  1 icenoe  maaber  pletes  ' expire,  eto. 

Sy  subsection  (c)  provision  is  rr.de  thet  ro  certificate  of 
registration  shell  be  Issued  unless  the  applicant  has  a certlfl* 
cate  of  ownership  and  raakes  full  disclosure  nr  to  the  rource  of 
titlo  *^nd  lions  thereon. 

It  in  a recognized  fset  that  the  state  receives  annually 
me  l . 'll’’;,  toll  r by  re  m t i 1 emu  In  otor  vehlelei  , 
and  the  Legislature,  efter  providing  for  the  oource  of  handling, 
of  licences  and  for  the  collection  thereof,  and  of  treeing  owner* 
sblpa  by  requiring  the  registration  of  taotor  vehicles  and  the 
Issuance  of  certlflcftte^  of  title  to  thei_  when  the  owners  hi  ve 
satisfied  the  copriiesioner  of  i^otor  vehicles  that  they  are 
entitled  to  theta,  also  defined  the  word  "’ov  nerM  to  Include 
leeeees  for  a period  greeter  then  ten  days  successively. 

This  definition  lc  part  of  one  law,  ell  enacted  at 
the  eene  tUre,  and  the  proper  interpretation  of  the  law  should 
glvo  affect  to  11  ; erts  of  the  act. 

Be  ring  in  .lad  that  this  ie  o revenue  manure,  r.e 
Stated  In  the  ease  of  . tete  ex  rel.  ve.  Becker,  888  l o.  607, 

££3  • n.  54,  we  are  nT  the  et  this  definition  of 

"owner  " wee  so  defined  e nd  statod  beceuce  the  Leclslsture 
thought  it  would,  und  Intended  that  it  ohould,  brine  othero 
under  the  provisions  of  the  *ct  who  would  not  be  thereunder 
without  this  deiinltion. 

Ihe  leasee  hue  a tpeclal  Interest  In  the  cor,  and  it 
nuet  be  e beneficial  one.  otherwise  he  v.-ould  not  have  It,  and 
having  a United  ownership  In  the  rotor  vehicle,  he  oust  pay  a 
lloonse  fee  to  the  state  for  operating  it  on  the  highways. 

A lee see  is  for  neny  ^urpoees  considered  the  owner 
and  under  the  Interpretation  of  thet  word  or  construed  b"  the 
courts  in  the  above  three  caeer,  !t  * ppears  to  us  entirely  reason* 
able  that  the  Legislature  had  in  nlnd  \n  defining  this  word 


• • 
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’owner"  that  it  oulu  thereby  require  a licence  frou  people  who 
operate  In  the  fashion  that  the  *aiderccn  iotor  -.ervice  Company 
is  stated  in  your  inquiry  to  be  operating.  It  evidently  so 
defines  "owner"  la  order  to  widen  the  scope  of  the  la/  end 
to  take  cure  ol  Just  tuch  instances  ns  the  one  inquired  of. 

Ly  ./action  7761  the  coi.utibuion.er  is  authorized  to 
prepare  the  form  ol  application  for  ret.it.  t* ntion.  oncer 
^eotion  777S  the  oo;.mi*eioasr  files  the  application  together 
with  the  facts  stated  therein. 

ihilo  under  subsection  (c)  of  section  7774  It  is 
provided  that  before  a certificate  of  registration  shall  be 
issued , the  applicant  must  first  procure  . certificate  of  owner* 
ship,  etc.,  and  that  the  application  shall  contain  a statement 
of  the  applicants  source  of  title  and  all  liene  thereon,  there 
is  no  prohibition  in  the  net  of  there  being  a ruallfied  owner- 
ship, and  If  the  contract  or  Inane,  or  a duly  authenticated  copy 
thereof,  between  the  lei sor  and  lessee  is  ttechcd  to  the  appli- 
cation,  and  the  commissioner  is  satisfied  that  the  title  at 
that  time  is  in  the  lessor  nd  that  the  limited  owner  applicant 
is  "otherwise  entitled  to  have  the  same  registered  in  his  name" 
s such  qualified  o.-.aer , he  may  issue  a qualified  or  limited 
ownership  certificate,  and  the  or i0ianl  certificate  of  title 
should  show  the  existence  of  the  limited  or  qualified  owner- 
ship, and  likewise  the  certificate  f title  issued  to  the 
limited  owner  shoal  i -inly  show,  in  eueh  form  and  words  as  the 
tMualssloaer  selects,  that  It  is  a 11.  J.  tod  ownership  certificate. 
Then  the  lessee,  having,  procured  thin  certificate  of  limited 
ownership,  .jay  ^resent  the  same  anu  procure  the  certificate  of 
regist  ation  anu  license  platen  on  payment  of  the  proper 
statutory  fees. 

By  the  »*xtr-  .ouslon  uuwe  of  19do-19w4,  puk  e 99, 
sections  7761,  7761  and  7769  of  the  revised  dtatuteo  of  19£9 
are  repealed  anu  two  no*,  sections  ure  enacted  in  lieu  thereof, 
known  as  sections  7761  ..nu  7769. 

ooction  7761  contains  the  ornae  provisions  as  the 
repealed  section  7761  except  that  it  decreases  the  amount  of 
the  license  foes  - nu  provides  for  the  termination  of  the  liconse 
to  be  the  end  of  the  culendar  year. 

-.action  7769  ns  enacted  by  the  193B-1934  Legislature, 
provides  for  the  registration  of  ..otor  vehicle!  end  that  they  be 
renewed  annually,  and  that  all  eertlfloates  of  registration  and 
number  plates  shall  expire  on  the  succeeding  thirty-first  day 
of  December,  end  that  if  the  application  for  registration  la 
made  betv/eon  the  first  of  July  and  the  last  of  .eptember,  only 


d 


, . 


half  of  the  tmnu  1 foe  eholl  bo  pc  1 d , end  thet  If  the  application 
lc  iuede  .lurim  the  oriod  be,:innln|  October  1 tnc  ending 
^coiber  21,  onc-four*h  f the  full  nnnurl  fe©  shall  be  paid. 

Of  courre,  tlo  payment  of  the  v-hole  rnnual  fee  should 
be  required  If  6 license  \r  Ic-ued  prior  to  t?  o on  of  the 
first  : lx  nenths. 

An  opinion  hs  s been  heretofore  rendered  by  thiB  de- 
partment of  dote  »*cejbor  31.  1934(  . . • .steel, 

superintendent,  leeourl  tetc  Jii^hway  <*etrol,  i-nu  to  the  ex- 
tent that  sol  .1  opinion  conflict:  v-ith  this  om  , that  opinion 
ic  hereby  modified. 


. a»?;iuMor 


It  Is  our  opinion  thet  If  the  nderson  iotor  orvlce 
Conpeny  has  leered  fron  the  owner  a rotor  vehicle  end,  as 
leseee,  has  the  excluflv'  use  thereof  for  r nerlod  greater  than 
ten  days  continuously.  s.ld  xndereon  otor  . ervlce  Company  is 
a Halted  owner  of  neld  motor  vehicle  within  the  tsennlng  of  the 
motor  vehicle  l*wa  of  i Iseourl  and  should  procure  a United 
ownership  cert If Ice te  of  title  and  pay  tho  statutory  fees 
required  for  obtaining  licences  * no"  license  plotec  before  being 
permitted  to  operate  s*<ld  locoed  :ujtor  vehicle  upon  the  highways 
of  this  atoto. 


Tours  very  truly. 


D . Si  l T 0*  , 

.fcclet/  nt  . r torney  Gcnercl* 


rtPP.tOV. 


if  • 


(i.etinc) 


7F.“ 

»t  torney  C/ensral 


-ai  JlL» 


1.  Nepotism-  fimployment  by  cotuity  collector  of  daughter. 

XI.  Taxation  and  revenue-  County  collector,  compensation  of 

HI.  Taxation  and  Revenue-  Rate  of  penalties  on  delinquent 

personal  property  taxes. 

6-  "VO 

June  20,  1935. 


I 

V 


f 


Mr.  Robert  E.  stone, 
Collector  of  Revenue, 
tfacon,  Missouri. 


FILED 


Dear  Sir: 

A request  for  an  opinion  has  been  received  from  you 
under  date  of  March  13,  1935,  such  request  being  in  the 
following  terms: 

"I  would  like  to  as*  you  the  following 
questions: 

( l j I want  u.y  daughter  to  help  me  in 
the  Collector's  Office.  Is  this 
permissible  unuer  the  law. 

(2;  As  I understand  the  reading  ofthe 
law  pertaining  to  this  office,  the  limit 
is  $4600.00.  This  does  not  cover  the 
fees  for  drainage  tax  and  railroads 
and  other  corporations.  Is  this  true? 

(3)  What  are  the  penalties  on  delinquent 
personal  taxes  for  1933  and  prior? 

I would  appreciate  an  ei»rly  answer.  * 

I. 

NEPOTIC  . 

In  response  to  your  first  question  w«  herewith  enclose 
to  you  a copy  of  the  official  opinion  of  this  office  dated 
October  4,  1935’,  to  Hon.  Samuel  M.  McKay,  Prosecuting  attorney, 
DeSoto,  Missouri,  the  conclusion  of  this  opinion  being  as 
follows: 
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Mr.  Robert  £.  stone, 


“It  is  therefore  tne  opinion  of  this 
Department  that  tne  Collector  of  your 
oounty  is  uot  guilty  of  violating 
section  13  of  Article  XIV  by  permitting 
hie  daughters  to  render  to  him  personal 
service  where  the  daughters  are  not 
holding  an  official  position  and  are 
not,  as  officials,  rendering  service 
to  the  State. • 

If  the  facts  in  your  case  conform  to  the  facts  related 
in  the  opinion  enclosed,  to-wlt,  that  your  daughter  will  do  some 
work  in  your  office,  that  she  will  not  be  paid  any  salary  or  hold 
any  offlolal  position  in  your  office,  then  the  conclusion  to  said 
opinion  is  applicable  to  your  oase. 


II. 

TAXATI ON  AHD  REVEBUJC 


Section  9935,  R.  S.  Missouri  1939,  as  repealed  and 
reenaoted  by  Lass  of  1933,  page  454,  fixes  the  compensation  of 
collectors  in  various  counties  of  this  state,  dependent  as  to 
amount  upon  the  amount  of  taxes  assessed  and  levied  for  any  one 
year  in  the  particular  oounty,  out  from  your  figure  of  14500 
we  assume  that  Subdivision  XI  of  Section  9935  is  applicable  to 
your  county,  which  subdivision  provides  as  follows: 

•lu  all  counties  wherein  the  total  amount 
of  all  suoh  taxee  and  licenses  levied 
for  any  one  year  exceeds  two  hundred 
thousand  dollars  and  is  Iobb  than  two 
nunuxea  and  fifty  thousand  dollars,  a 
commission  of  one  and  three-four ths  per 
cent  on  the  first  two  hundred  thousand 
dollars  collected  and  two  per  cent  on 
whatever  amount  may  be  collected  over 
two  hundred  thousand  dollars. * 


II  r.  Robert  K.  Stone 
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If  this  assumption  Is  correct,  then  the  total  maximum  compensation 
which  you  would  be  entitled  to,  ansumlpg  your  commissions  entitle 
you  to  such  compensation,  woul  i be  44500,  except  as  modified  by 
the  following  paragraph. 

Subdivision  XV  of  such  Section  3935  contains  the 

follovtng: 

"and  all  fees  and  commissions  coming  Into 
the  hanus  of  any  collector  from  any  source 
wh-t;ver  In  excess  of  the  amounts  herein 
specified,  • • "shall  be  paid  Into  the 
city,  ‘county  and  state  treasuries  In 
proportion  to  the  amount  received  on  taxes 
collected  for  each;*  * "provided,  that 
the  limitation  on  tho  amount  to  be  re- 
tained as  herein  provided  shall  apply  to 
fees  and  commissions  on  current,  back 
and  delinquent  taxes,  but  shall  not  apply 
to  commissions  on  the  coll<  ctlon  of  ditch 
anu  levee  taxes,  and  the  compensation  of 
the  county  collector  for  the  collection 
of  levee  taxes  and  dltoh  taxes,  collected 
for  drainage  purposes,  shall  be  one  per 
cent  of  the  amount  collected." 

It  appears  from  the  foregoing  that  the  maximum  of  *4500 
allowed  you  applies  to  "fees  and  commissions  on  current,  back  and 
delinquent  taxes1  and  It  is  our  opinion  that  fees  for  the  collection 
of  railroad  and  other  corporation  taxes  are  to  be  Included  within 
this  limit  of  44500.  However,  by  the  terms  of  the  foregoing  section 
compensation  allowed  the  county  collector  for  the  collection  of 
levee  and  drainage  taxes  may  be  retained  by  you  In  excess  of  the 
*4500. 


III. 

PENALTIES  ON  DELI  Kill  ENT 




Seotlon  3914,  R.p.  Missouri  1929,  as  repealed  and  re- 
enacted by  news  of  1933,  page  449,  provides  In  part  as  follows: 
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June  20,  1935 


"If  any  taxpayer  shall  fail  or  neglect 
to  pay  such  collector  hie  taxes  at  the 
tine  and  place  required*  * "then  it  shall 
be  the  duty  of  the  oollector,  after  the 
flret  day  of  January  then  next  ensuing, 
to  collect  -ud  acoount  for,  ae  other 
taxes,  an  additional  tax,  ae  penalty, 
the  amount  provided  for  in  eectlon  9952. " 

The  amount  fixed  by  Seotlon  9952  le  *ten  per  centum  on  such  tax 
delinquent  for  the  preceding  year  and  an  adaltlon&l  annual  ten 
per  centum  on  taxes  for  each  year  prior  to  the  proceding  year, 

* * "provided,  the  per  centum  of  penalty  added  shall  not  exoeed  one 
per  centum  per  month. * 

The  above  statutes  are  modified  by  Senate  Bill  Wo.  143 
enacted  by  the  Fifty  Eighth  General  fseembly,  aud  approved  by  the 
Gov  rnor,  vnlch  contains  an  emergency  clause,  and  which  provides 
in  Section  1 thereof  ae  follows: 

"That  all  penalties  and  interest  on 
personal  and  real  estate  taxes,  delinquent 
fox  the  year  1934  and  prior  years  shall 
be  computeu  after  December  31,  1934,  on 
tne  same  penalty  and  interest  basis  as 
the  taxes  delinquent  for  the  year  1934 
until  paid.  * 

It  le  our  opinion  in  vie*  of  the  foregoing  that  the 
Interest  penalty  on  personal  taxes  and  real  estate  taxes  is  the 
same,  to-* it,  one  per  cent  per  month  but  uot  in  excess  of  ten  per 
oent  per  annua,  oaring  tne  perlou  of  delinquency.  In  vie*  of  the 
last  quoted  act,  all  delinquent  creonal  taxes  are  to  bear  Interest 
penalty  as  though  they  were  taxes  assessed  for  the  ye&r  1934,  and 
therefore  at  one  per  cent  per  month  the  Interest  penalty  on  personal 
taxes  would,  during  the  month  of  June,  amount  to  six  per  cent.  We 
assume  that  by  the  term  “penalty"  in  your  request  you  refer  to  the 
interest  penalty.  Senate  3111  143  supra,  .ecame  effective  April 
29,  1935. 


APPROVED: 


JOHI  1.  H0FrMAM,  Jr., 
Acting  Attorney  General. 
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HOADS  AND  HIGHWAYS:  State  Highway  Commission  may  include 

minimum  wage  scale  in  contracts  for  construc- 
tion of  highway  projects  if  necessary  to 
get  Government  funds. 


July  C9, 
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Hon*  Louis  V*  Dtigall, 

Chief  Counsel, 

klseourl  vtote  Highway  Department, 
Jefferson  City,  Lissouri* 


Dear  ->lr: 


Ihis  acknowledges  receipt  of  you r request  which 
is  as  follows : 


y 1 request  an  opinion  from  your 
office  on  the  folio. lug  question: 

'la  it  legal  for  the  *>tate  Highway 
Department  to  Incorporate  la  its  con- 
tracts with  oontractora  for  the  con- 
struction of  highways  under  regular 
federal  i id  a provision  for  a minimum 
wage  scale  for  labor  ae  predetermined 
by  the  otate  Highway  uepurtmont*? 

"The  situation  is  this;  At  the  iay 
Term,  1335,  the  -upre  .e  Court  held  thet 
a contract  let  under  a law  providing 
that  the  contract  must  be  let  to  'the 
lowest  responsible  bidder'  is  void  if 
such  contract  incorporates  a provision 
providing  for  a ulnlmw  was*  aoale* 

The  court  decided  this  upon  the  theory 
that  such  a provision  prevents  the  con- 
tract from  being  let  to  the  'lowest 
responsible  bidder*'  This  eaae  not 
having  be< n in  the  books,  e typewritten 
copy  is  herewith  attached  for  your  use* 

"The  statutes  of  Issouri,  ho* ever,  pro- 
vide that  t'  e .tste  Highway  Department 
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shall  'comply  with  ths  provisions  of 
any  act  of  Congress  providing  for  the 
deposition  and  expenditure  of  funds 
of  the  Uhited  states  appropriated  by 
Congress  for  highway  construction,  and 
to  comply  with  any  of  the  rules  or 
conditions  cade  by  the  bureau  of  iubllo 
K ottda  of  the  ^epart...ent  of  agriculture 
• • • in  order  to  secure  to  the  Htate  of 
Missouri  funds  allotted  to  this  state  by 
the  United  states  Government  for  highway 
construction* * section  8100  n*  S«  to* 

1929* 

Under  tie  old  federal  aid  statutes  of 
1916  to  1921  and  amendments  thereto, 
thero  was  no  provision  for  minimum  wage 
schedules*  There  was  uo  minimum  *ete 
schedule  in  the  rules  and  regulations 
of  the  federal  Bureau  of  uoads  so  provid- 
ing  under  those  acts  until  the  rules  and 
regulations  issued  February  27,  1935, 
c -lied  to  our  < ttention  by  < r*  Thomas  h* 
..cbonald,  Chief  f bureau  of  Hoads,  in  a 
letter  of  July  23*  Both  hla  letter  and 
copy  of  these  regulations  are  herewith 
appended  for  your  use*  The  federal  aid 
act  approved  July  11,  1910,  Is  also  here- 
with appended  and  attached  for  your  use 
with  special  reference  to  section  6 on 
page  2 thereof*  This  ect  has  not  been 
repealed  and  la  still  in  force* 

"I  append  ti eee  documents  In  order  that 
you  may  determine  whether  or  not  compliance 
with  the  minimum  wage  serle  requirements 
appears  necessary  in  order  for  us  to  secure 
feder  1 old  funds  as  meant  by  our  atatute 
directing  compliance  with  such  rules  and 
regulations* 

la  this  connection,  uleo,  1 desire  to 
refer  you  to  the  opinion  of  our  oupreue  Court 
in  Logan  vs*  katlhews,  decided  August  5, 

1932,  52  ->•  t,  (2d)  989 , which  a asms  to  show 
that  our  bupreme  Court,  vhieh  on  *~ay  of  this 


hon.  Louis  V.  oil. all 
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yecr  loci del  that  a federal  wee* 
schedule  is  void,  yet  would  hold  such 
a contract  aide  by  the  Highway  uepart- 
ment  legal  If  It  were  necessary  to 
insert  it  *in  order  to  eucure  to  the 
Jtate  of  J lerourl  funds  Hotted  to  this 
otate  by  the  United  states  Government 
for  highway  construction*  * 

"It  is  true  in  regular  federal  aid  a 
part  of  the  funds  are  state  funds  and 
part  of  them  are  federal  aid  funds  In- 
volved in  one  and  the  sa:ca  contract* 

"I  would  have  asked  you  sooner  for  this 
opinion  but  I ' svo  only  this  morning 
received  the  latter  I considered  ncoes- 
sery  from  the  Chief  of  the  Bureau*  His 
letter  Is  in  answer  to  ovine  asking  him 
if  compliance  Is  absolutely  essential  to 
our  receiving  the  funds* 

•Viould  it  be  asking  too  nuch  of  you  to 
let  us  know  aa  promptly  as  possible  for 
the  reason  that  certain  contracts,  if  let, 
must  be  let  at  once* 

"Since  the  enclosures  are  public  documents 
of  ..hich  we  only  have  the  original  copies, 
we  would  llice  for  you  to  return  them  for 
filing  in  our  department*  They  will  be 
available  to  you  at  any  tl  .e  the  sa  a rosy 
be  necessary* * 


You  slso  enclose  a pamphlet  of  the  United  Gtetes 
itopartment  of  /t&rlculture  containing  the  Federal  Legislation 
and  Regulations  relating  to  Highway  Construction,  section  6 
on  page  2 thereof  being  us  follows; 

"That  any  atate  desiring  to  evr 11 
Itself  of  the  benefits  of  this  act 
shall,  by  its  atate  highway  depart- 
ment, submit  to  the  ..ecrotery  of 
agriculture  project  statements  set- 
ting forth  proposed  construction  of 


Hon.  Louis  V. 
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any  rur  1 post  road  or  roads  therein. 

If  the  >ecretary  of  sericulture 
approve  a project,  the  otete  highway 
department  shall  furnish  to  him  such 
surveys , plans,  specif ioetloae,  and 
estimates  therefor  ea  he  wjy  require} 
i rovlded.  however.  Th' t the  secretary 
of sericulture  a hull  approve  only 
euoh  projects  as  as y be  substantial 
in  character  and  the  expenditure  of 
funds  hereby  authorized  shell  ba 
applied  only  to  such  improvements. 

Ite  _s  lnoludod  for  enel nearing, 
inspection,  and  unforeseen  contingencies 
shall  not  exceed  ten  per  centum  of  the 
total  estimated  cost  of  the  ork.  If 
the  -ecretery  of  sericulture  approve  the 
plans,  specifications , e-’d  estimates, 
he  shall  notify  the  .'»t*tc  M0»way  de- 
partment nd  inssediotely  certify  the 
fact  to  the  Secretary  of  the  Treaaury. 
The  decretory  of  the  Treasury  shell 
thereupon  set  aside  the  share  of  the 
United  .tates  payable  under  this  act 
on  account  of  such  project,  m-hloh  ahull 
not  exceed  fifty  per  centisc  of  the 
total  estimated  cost  thereof.  No  pay- 
ment of  any  money  apportioned  under 
this  r.ct  ri.hll  be  .nade  on  any  project 
until  such  statement  of  the  project, 
and  the  plans,  specif icutiono , and 
eetiaatee  therefor,  shall  have  been 
submitted  to  and  approved  by  the 
Jecretary  of  .^riculture. " 


Likewise  is  enclosed  a pamphlet  of  fuloe  and  Neeula- 
tlons  with  reference  to  Carry i . out  the  federal  Highway  Act, 
and  on  po£e  8 thereof  and  ea  part  of  Hecttlatimi  10,  entitled 
"Labor  end  amploymcnt" , is  the  following  provision; 

"section  3.  (a)  To  prevent  the  ex- 

ploitation of  labor  ell  contracts 
for  the  construction  of  highways  under 
this  Act  shell  prescribe  the  alninua 
re  tec  of  vrages,  os  predetermined  by 
the  Jtete  highway  department,  which 
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contractors  c.’.cll  pay  to  the  different 
c lassos  of  labor,  end  such  minimum 
rates  stall  be  stated  in  the  advertise- 
ment fop  bids  and  In  proposals  or  bids 
■hich  bay  be  submitted.  The  wege  rates 
so  deterrJLned  shall  be  a minimum  rate 
for  unskilled  labor,  a minimum  rate 
for  labor,  intoroetUate  &rQ<let  end  e 
ainimutu.  rate  for  skilled  labor. 

'ihe  class  if  lection  of  labor  employed 
on  highway  w>r!i  Into  the  three  classes 
rientioned  shall  bo  In  accordance 
with  instructions  Issued  by  the  Chief 
of  the  Hureau  of  iubllc  Hondo. ** 


Likewise  is  enclosed  e letter  dated  July  £5,  1935, 
fro^  J*r.  Tho  »o  H.  imcLJonald,  Chief  of  bureau  of  l ublic  t.oads, 
-.ashincton,  i>.  C. , to  ~ r.  T.  !.  Cutler,  stating  that  these 
rules  were  approved  February  £7,  193?,  r:nd  that  they  supersede 
all  prior  rules,  etc;  also  copy  of  a letter  dated  July  19 , 

195S,  fro ia  the  Chief  Xnglneer  of  your  deportment  to  lx.  Thornes 
H.  incdonald.  Chief  of  Bureau  of  Public  Roads,  -ashincton,  D.  C. 

An  excerpt  frorr;  an  opinion  rendered  by  thia  office 
of  date  January  17,  1934,  to  Eon.  Edward  H.  hlller,  is  as 
follows  s 


’•It  Is  nnd  will  be  the  policy  of  this 
office  not  to  express  an  opinion  as  to 
any  nertlcul nr  form  of  policy  or  con* 
tract  of  insurance  with  reference  to 
whether  the  same  lo  a contract  for 
mutual  insurance  or  not.  The  foregoing 
should  make  it  clear  as  to  *hut  our  idea 
of  mutual  insurance  Is  and  V one 
interested  will  deter  ine  for  themselves 
the  leeel  effect  of  the  policy  or  In- 
surance contract  they  may  or  nay  not 
accept. m 


It  is  not  the  policy  of  this  office  to  make  a finding 
of  fact,  find  we  rsau/i  for  the  purpose  of  this  opinion  that 
the  Federal  Government  has  aide  a regulation  which  rcculroe 
the  existence  of  o rdnlnur.  wage  provision  in  oontracte  for 
highway  projects  let  in  Li  scour!  and  in  the  construction  of 
which  federal  ..oney  is  used. 
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Your  in  uiry  is  , do  the  laws  of  - isaourl  permit  the 
inclusion  of  e rj.nimuu  wage  iroviolon  in  contracts  for  highway 
projects? 

section  6104 , **..  6.  *o.  1929.  o-on,  other  things, 
provides  that  t:  e abate  ilighv/ty  do  ^iasion  shall 

"(6)  i re pure  plena,  spec if ioat lone 

and  estimates  for  all  state  highways. 

(9)  Let  all  contracts  for  the  con- 
sir action  or  liaprov ament  of  state 
highways." 


-action  L10C  provides  in  part  ua  follows: 

Inc  commission  la  hereby  directed 
to  comply  with  the  provisions  of 
any  act  of  congress  providing  Tor 
tr.e  ui st libation  and  azpsuditure 
or  funan  of  the  United  states 
appropriated  by  congress  for  high** 
say  construction,  ••nd  to  comply 
vith  any  of  the  rules  or  conditions 
made  by  the  bureau  of  public  roads 
of  the  department  of  apiculture, 
or  other  branch  of  the  United  ntatos 
govern-ent , acting  under  the  pro- 
visions of  federal  law  in  order  to 
secure  to  the  eta  be  of  Missouri 
funds  allotted  to  this  state  by  the 
United  states  government  for  highway 
construction." 


Section  MIC  provides  In  sort  <•*  follows: 

' All  contracts  for  the  construction 
of  an id  work  shall  be  let  to  the 
lowest  responsible  bidder  or  blddere," 
etc. 

It  further  provides: 

That  in  all  cases  where  the  project 
advertised  shall  ba  for  the  oonatruc- 
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tlon  of  .-ore  than  five  j.ilet;  of  road, 
such  advert  ieer-ent  shall  provide  for 
bids  on  sections  of  said  road  not 
to  exceed  five  :J.loa,  as  '.veil  ee  on 
the  project  as  a whole,  and  such  con- 
tract shall  then  be  let  so  as  to 
provide  for  the  most  economical  con- 
struction of  said  project#” 


The  supreme  Court  of  this  state  In  an  opinion  not  yet 
of  - l daily  published,  being  the  ease  of  Killig  v.  City  of  ..:t# 
Loulr , et  si#,  Mo#  53,787,  decided  thrt  n city  ordinance  of 
V e City  of  >t.  Louis  which  thrt  city  had  enacted  containing 
a minimum  wags  scale  was  invalid  as  contrary  to  the  provisions 
of  the  charter  of  the  City  of  -.t.  Louie,  which  contains  a 
provision  as  to  the  letting  of  public  contracts  similar  to 
the  provision  in  section  G116,  supra,  that  the  contracts 
should  be  let  to  the  lowest  responsible  bidder#  A careful 
analysis  of  that  caaa  leads  ue  to  conclude  that  it  ie  not 
authority  for  holding  that  the  >tate  i^ay  not  Include  a minimum 
wage  provision  in  Its  rof d contracts# 

-.action  20  of  ..rticle  9 of  the  Constitution  of 
k issourl  provides  that  the  city  charter  of  the  City  of 
>t#  Louis  when  adopted  shall  become  the  "organic  law  of  the 
city”#  pursuant  to  the  some,  the  preeent  charter  of  ,1#  Louis 
was  adopted  in  1914  and  contains  the  above  noted  provision 
that  all  public  work  shall  be  let  by  contract  to  the  lowest 
responsible  bidder. 

The  holding  of  the  ~»upre:.e  Court  In  the  Hilllg  cose 
wee  that  the  city  charter.  Insofar  e the  board  of  aldermen 
was  concerned,  was  in  the  nature  of  a limitation  of  their  power 
analog  out;  to  the  constitutional  restriction  with  reference  to 
the  legislative  powers  of  the  state.  In  that  case  it  is  stated 

"In  general  the  charter  of  a city 
bears  the  atu&e  relation  to  the 
ordinances  that  the  constitution 
of  a state  bears  to  Its  statutes#" 

If  our  Constitution  contained  a provision  that  all 
public  work  should  be  let  by  contract  to  the  lowest  responsible 
bidder,  or  a provision  of  similar  import,  then  the  Hlllig  oase 
would  be  authority  against  the  Highway  Commission  letting 
public  work  projects  by  contracts  that  contain  the  rdnlmum  wage 
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provision,  however,  wo  i.re  not  awsre  of  uny  constitutional 
inhibition. 

It  hue  boon  decided  In  this  state  that  an  act  which 
e:  .braces  all  persons  who  are  or  who  aay  co.  e Into  like  situa- 
tions and  clrcuiustances  Is  not  a sped  1 act.  ^tate  ex  rel. 
*.artin  v.  .of ford,  121  i.o.  61;  ..ltiik.  v.  Jllckuan,  172  ko.  £37 
otete  ex  rcl.  Apple  ato  v.  Taylor,  £24  ».o.  393. 

In  the  case  of  filtinc  v.  Hlekaan,  supra,  the  :^utter 
there  considered  was  a law  which  provided  for  the  organization 
of  special  road  dlstricte,  in  which  la  located  a city  of  the 
third  or  fourth  olaaa,  exoept  cer  l cities  of  the  third 
class,  and  providing  it  should  take  effect  only  in  such  places 
as  the  county  court  shall,  by  record,  declare  t e hr  jo  to  be 
t e law  in  such  prescribed  territory  where  adopted  by  the 
leg:  1 voters  thereof.  It  was  attached  as  unconstitutional 
and  ae  b peoial  legislation.  The  court  said: 

"In  Lynch  v.  iurphy,  119  ko.  1.  c.  172,  it 
wee  paid:  * It  is  also  insisted  by  ooimsel 

for  plaintiffs  that  said  acta  ere  in  con- 
flict with  seotlon  53  of  article  4 of  the 
Constitution;  that  it  Is  a medal  law; 
that  It  regulates  the  affairs  of  to  nohips; 
creates  new  offloos,  refunds  r.oneyo 
legally  paid  Into  the  treasury  end 
grants  special  privileges.  In  support 
of  this  contention,  he  relies  upon 
citate  ex  rel.  v.  .erne n (75  ko.  346) ; 
but  in  that  case  it  as  expressly  eald 
that  a etatute  which  relates  to  per- 
sons or  things,  na  a class,  le  a general 
lew,  while  a statute  which  relates  to 
particular  persons  or  things  of  a class, 
is  special. * The  statute  now  under 
consideration  refers  to  all  of  the  road 
districts  In  all  the  counties  In  the 
State  where  there  are  draoshope,  and 
to  all  townships  that  are  indebted  and 
that  have  compromised,  or  that  nay 
hereefter  coaprorJ.se  their  indebtedness. 

It  does  not  refer  or  have  reference  to 
any  particular  county,  road  district  or 
township  and  le  not  local  or  special  In 
lt6  application.' 


lion.  Loui t»  V*  ->ti_~ll 


July  -9,  1935. 


-9- 


To  the  ra/ae  effect  i*  the  caee  of 
i*tate  ez  rel.  v.  County  Court.  126  lie* 

427. 

It  le  ’veil  -settled  th^t  a lar  which 
includes  all  persons  who  are  in  or  who 
cey  coue  Into  like  situations  end  clr- 
cUBetances  is  not  speoial  legislation. 

( tate  ez  rel.  Wofford,  121  1*0.  61; 

.itate  ez  rel.  v.  Ynncy,  123  to.  391; 
jpuuldlnL  v.  brady,  126  ho.  653;  Jtate 
cz  rel.  v.  tilt&lno.  125  ;.c.  364.) 

'A  further  contontion  is  that  the  net 
is  Tlolatire  of  section  5.  article  10. 
of  tho  Constitution,  In  that  it 
appropriates  public  revenue  to  a 
private  3 urpoee. 

nVe  are  unable  to  see  the  force  of  this 
contention,  for  certainly  the  Expropria- 
tion of  luoneye  to  the  construction,  repair- 
uent  . nd  .alntenence  of  public  roads  which 
are  ror  the  uee  and  benefit  of  the  public, 
can  in  no  sense  be  considered  as  an 
appropriation  of  ;oney»  for  a private 
purpose. 


4 4 6 6 


"A  final  contention  upon  this  theory 
of  the  case  is,  that  the  net  violates 
section  10,  article  10,  of  the  Constitu- 
tion, In  that  it  attempts  to 
appropriate  noney  levied  and  collected 
by  city  f uthorltlec  to  uses  rnd  pur- 
poses outside  of  such  cities.  Cities 
are  praotlcnlly  as  ’.uch  Interested  in 
public  roads  beyond  their  corporate 
lisdts  which  lrcd  into  and  enter  thee* 
os  they  are  In  their  o*  n streets,  and 
have  heretofore  been  tezed  to  keep  tip 
such  roads.  (:>ecb.  4575  and  7645,  per.  8, 
R.  8.  1869.)  And  they  had  the  power  to 
appropriate  a aua  of  aoney  not  to  exoeed 
ten  per  cent  of  the  t.nnurl  fcenerel 
revenue  for  th<  t purpose,  (.sec.  7922, 
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• 1069./  At  must  follow  that  if 
the  Legislature  had  the  power  to  per** 
mit  cities  t.nd  towns  to  Improve  roads 
beyond  t!  eir  limits,  it  poeeeeses  the 
power  to  direct  it  to  be  done*  In 
-*tute  ex  rel*  v«  Gweloy , 122  o*  1*  c* 

70,  it  wt-s  sold:  'The  purposes  for 
which  such  local  taxes  here  always  boon 
loosed  aro  not  alone  the  support  of 
the  loci  1 government,  but  the  support 
of  .mmy  other  public  burden-  , i-uon_  which 
may  bo  mentioned  maint  lain*;  public 
schools , <*akim  end  deeping  in  repair 
t e :j  blic  roehf  nd  bridges* 


->ee  also  ->tute  ax  rol*  v*  Burton,  ?66  Lo.  711,  102 
a*  *•  746,  tj  <?t  the  section  prohibiting  rrantlnc  of  public 
i^oney  Is  not  violated. 

Likewise,  bee.  0106,  supra,  applies  to  all  contracts 
of  a given  class,  to-wit,  those  that  are  in  r>art  paid  for  from 
the  federal  funds* 

It  does  not  appear  that  there  is  ny  constitutional 
limitation  against  the  enactment  by  the  micsourl  Legislature  of 
oections  t 100  and  6110,  suora* 

The  Lilli..,  caLO  is  ruled  on  •&.  essentially  different 
state  of  facts  from  those  under  consideration.  The  difference 
is  toot  the  ordinance  there  provldln*  for  the  minimum  wage 
schedule  was  counter  to  the  organic  law  of  the  city,  1*  a*, 
the  olty  charter  that  was  adopted  by  the  people  of  ->t*  Louis 
in  1914,  us  section  20  of  ^vrticle  9 of  the  Missouri  Constitution 
authorized  the.*  to  do,  . >.d  in  that  charter  they  prohibited  the 
lettln..  of  public  contracts  erec  t to  the  low  bidder,  ;;nd  the 
charter  could  not  be  changed  by  e city  ordinance,  while  in 
the  present  case  there  is  no  organic  or  constitutional  bar  to 
the  state  legislature  enacting  laws  relative  to  the  lettln^  of 
^ uch  contracts.  It  t <en  bocouec  e question  of  statutory 
construction  for  us  to  dotcnJ.no  the  nesnin.  of  the  statutes 
as  written  by  the  Legislature.  It  le  a car  inti  rule  of 
statutory  construction  that  statutes  must  be  construed  to  give 
effect  to  the  Intent  of  the  Legislature  and  if  possible  each 
section  of  an  act  must  be  construed  to  have  effect* 

Guided  by  that  beacon,  our  view  is  that  section  0116, 

R*  £>•  . o.  1929,  in  the  lettin,  of  nil  contracts  for  highway 
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projects  (where  t .«  provisions  of  section  i 106  are  not 
applicable  and  where  another  course  is  not  required  in 
order  that  Missouri  ttvt.il  itself  of  the  federal  eld)  must 
be  followed  and  the  contracts  for  highway  projects  should  be 
let  to  the  lowest  responsible  bidder  as  set  forth  in  st Id 
section  3116,  but  .eotion  <106  wes  enacted  to  coat  auoh 
unforeseen  contingencies  as  i<_ht  sfter  Its  enactment  arise 
with  respect  to  federal  requirements  and  authorizes  the 
letting  of  contracts  for  t. e highway  projects  in  such  a ^ay, 
within  constitutional  limitations,  ee  rosy  be  necessary  in 
order  to  comply  with  the  provisions  of  the  .cts  of  Congress 
ai;d  the  rules  and  regulations  ec  set  forth  in  cold 
oectioa  < loo. 

The  reasonable  view  is  that  it  was  the  Intent  of 
the  Legislature  in  enacting  Lection  3106  that  Missouri 
should  never  be  uoniod  the  benefits  of  tte  fader. 1 eld  road 
noney  by  reason  of  some  restriction  in  the  written  law 
which  would  bar  or  prevent  her  frou;  qualifying  therefor; 
that  the  Legislature  had  this  Intent  in  enacting  Lection 
6106.  To  ho  hold  gives  ••  een - ug  and  life  to  cald  section 
v ad  is  consists  at  with  the  operative  life  and  controlling 
force  of  Lection  6116  except  as  to  the  federal  aid  roney. 

To  hold  otherwise,  we  t hi  nit,  would  1*  ad  necessarily  to  the 
conclusion  that  said  section  6116  should  be  given  unwarranted 
foroe  and  effect  e d that  iection  3106  shoxld  be  in  effeot 
nullified.  Evidently  tho  legislature  did  not  Intend  the 
letter. 


COhU,  UbIOH 


;*e  are  of  the  opinion  that  the  kieeouri  Ltate  Highway 
Commission  hae  the  authority 

"to  comply  with  the  provisions  of  any 
act  of  congress  providing  for  the 
distribution  and  expenditure  of  funds 
of  the  United  states  appropriated  by 
congress  for  highway  construction, 
and  to  eomply  with  any  of  the  rules 
or  conditions  2*ade  by  the  buroau  of 
public  roods  of  the  department  of 
sericulture,  or  other  brench  of  the 
Uhlted  Jtatea  govcrniaent,  acting 
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unuor  the  j revisions  of  federal 
law  in  order  to  secure  to  the  etete 
of  Missouri  funds  allotted  to  this 
state  by  the  United  states  govern- 
ment for  highway  construction ,* 


end  If  the  federal  authorities  hove  u&de  a requirement  that 
your  Commission  shall  insert  e iilnlnum  wage  scale  provision 
in  your  contracts  for  construction  of  highway  projeots  in 
order  to  receive  fedeml  aid  thereon,  then  your  Com  lesion  has 
the  legal  right  to  so  Insert  said  minimus.  wage  scale  In  »ueh 
contracts,  but  not  in  any  others. 


Yours  vary  truly. 


Jn  JCfc.  aT  JON , 

.so i stunt  Attorney  General. 


lVby-TCT^O-cTT"'' 

Attorney  General* 


MOTOh  VEHICLES: 


Persons  hauling  property  or  passengers  for 
hire  must  have  a chauffeur’s  license? 

An  individual  under  private  contract  to  the 
government  to  haul  its  mail  from  one  point 
to  another  must  also  have  a chauffeur's  license 
if  said  person  is  not  a government  employe. 


September  SO*  1935* 


Iso  Jertrude  H.  Jtokely 
Automobile  Department 
Office  of  ecretary  of  State 
Jefferson  City*  Missouri 


Dear  Miss  Stokely: 


This  is  to  acknowledge  your  letter  dated  September 
19*  1935*  as  follows: 

"This  morning  a Jr.  J.  R.  irieso,  who 
has  a contract  to  haul  mail  between 
Columbia  and  Jefferson  ity,  asked 
at  our  office  if  he  should  have  a 
Chauffeur’s  license  in  order  to  haul 
this  mall* 

It  seems  as  if  there  were  several 
government  employe' s faced  with  this 
same  question  and  we  would  like  to 
have  an  opinion  from  you r departr*ient 
as  to  whether  these  persons  should 
purchase  a Chauffeur's  license  or  not* 

Ihey  are  operating  thoix*  own  cars, 
are  permitted  to  haul  up  to  five 
passengers  and  a certain  a :oount  of 
freight." 


eotion  7765*  R*  S*  Mo.  1929,  in  part  provides  as 

follows: 

"(a)  very  person  desiring  to  oper- 
ate a motor  vehicle  as  a chauffeur 
shall  file  in  the  office  of  the  com- 
missioner a statement  containing  * • 
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■(b)  Dpon  the  filing  of  such  state- 
ment and  photographs,  if  the  commis- 
sioner is  satisfied  as  to  the  compe- 
tency * * *,  he  shall  assign  to  him 
a number  and  upon  the  payment  of  a 
fee  of  $3.00  he  shall  issue  and  deliver 
to  suoh  applicant  a certificate  of 
registration  which  shall  oontain  * * * 


Section  7783,  R.  S.  Mo.  1329,  provides  in  part 
as  follows: 

/ 

"(a)  * * e:  Chauffeurs  and  registered 
operators  shall  at  all  times  carry, 
subject  to  inspection,  the  registration 
certificate  furnished  by  the  commis- 
sioner." 


Section  7786,  Ft.  S.  Mo.  1929.  provides  penalties 
for  violation  of  the  motor  vehicle  laws,  and  paragraph  "(d) 
provides  as  follows: 

"Any  person  who  violates  any  of  the 
other  provisions  of  this  article  shall, 
upon  conviction  thereof,  be  punished 
by  a fine  of  not  less  than  five  dollars 
($6.00)  or  more  than  five  hundred 
dollars  (£500.00)  or  by  imprisonment  in 
the  county  Jail  for  a term  not  exceed- 
ing two  years,  or  by  both  such  fine  and 
imprisonment . ■ 


Section  7759,  R.  S.  Mo.  1929,  defines  the  word 
"Chauffeur*  as  follows: 


"•Chauffeur.*  An  operator  (a)  who 
operates  a motor  vehicle  in  the  trans- 
portation of  persons  or  property,  and 
who  receives  compensation  for  such 
service  in  wages,  salary,  commi sslon 
or  fare,  or  (b)  who  as  owner  or  employe 
operates  a motor  vehicle  carrying 
passengers  or  property  for  hire." 
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From  the  above  it  is  seen  that  every  person  who 
operates  a motor  vehicle  as  a "chauffeur * n defined  above* 
must  be  registered. 

You  state  that  certain  persons  holding  contracts  to 
haul  mail  for  the  government  "are  operating  their  own  cars* 
are  permitted  to  haul  up  to  five  passengers  and  a certain 
amount  of  freight**  and  desire  to  know  if  such  persons 
must  have  a chauffeur's  license.  We  are  of  the  opinion 
that  a chauffeur's  license  is  required  for  persons  hauling 
passengers  or  freight  for  hire  or  compensation.  Please  do 
not  confuse  a government  employe  enga0ed  solely  in  handling 
the  mail  for  tho  government  with  a private  individual  under 
contract.  a government  employe  delivering  mail  in  a 
government  owned  truck  does  not  have  to  have  a chauffeur's 
license  (Johnson  v.  State  of  Maryland*  65  L.  fed.  126  (supreme 
Court  of  the  nlted  states))  for  the  reason  that  the  state 
cannot  xmpoae  upon  a federal  agency  any  requirements  or 
restrictions  that  would  tend  to  interfere  with  that  govern- 
mental function.  For  a discussion  of  this  see  our  opinion 
dated  September  18*  1954*  to  Mr.  J.  Ernest  o glass*  Acting 
Postmaster*  arrensburg*  Missouri;  copy  of  which  is  attached 
hereto* 


•‘-he  facts  in  your  case*  however,  show  that  a private 
individual  not  only  hauls  government  mail  but  also  freight 
and  passengers*  and  applying  the  definition  of  "chauffeur* 
it  is  seen  that  said  persons  are  owners  operating  "a  motor 
vehicle  carrying  passengers  or  property  for  hire."  fhe 
hauling  of  the  passengers  or  freight  for  hire  by  an  owner 
of  a motor  vehicls  under  contract  with  the  government  to 
haul  its  mail*  does  not*  in  our  opinion*  i ake  such  person 
a government  employe  as  to  relief  of  the  necessity  to  secure 
a chauffeur '8  license. 


lours  very  truly* 

James  5.  iiornjostol 
Assistant  Attorney- General 

APffiCVfeD: 


Jj.-J,  iV.  iiOKf'MAN.  Jr., 

(Acting;  Attorney-General. 


JL.llEO 


iaaaiiub : 


county  court  cannot  compromise  delinquent  taxes 
o«ea  a City  of  tne  Fouxtn  Glass. 


September  2o,  lib. 


Mr.  hula  an  C.  Storey 
City  collector 
bsn&tn,  Mlss.uri 


Dear  sir: 

This  will  acknowledge  receipt  of  your  request  for 
an  opinion  which  reads  as  follows: 

**111  you  kindly  advise  whether  or  not 
the  Board  of  Aldermen  or  myself  as  city 
collector  are  required  by  lav  to  reduce 
or  compromise  city  taxes  when  the  Court 
has  compromised.  In  other  words  after 
the  boara  of  equalisation  nas  acted  and 
our  olty  tax  list  Is  made  up  from  the 
county  records,  and  said  taxes  have  be- 
come delinquent,  taxpayer  then  proceeds 
to  the  county  court  and  obtains  a com- 
promise, certified  by  the  wtate  Auditor, 

Is  the  city  bound  by  the  action  of  the 
county  court  and  required  to  accept  city 
taxes  on  the  scjs e basis  as  the  compromise 
figure  set  by  the  court.  * 

denath  oelng  a city  of  the  fourth  class  re  quote  the 
statutes  applicable  to  said  cities,  which  «e  deem  neces  ary 
to  answer  your  question. 

Section  6;-S>4  h.  a.  Missouri  1B2B,  provides  In  part: 

"In  assessing  property,  both  real  and 
personal,  in  cities  of  the  fourth  class, 
the  city  ae  es  or  shall  Jointly,  with 
the  county  a sensor,  assess  all  property 
in  such  cities,  ana  such  assessment,  ae 
made  by  the  city  assessor  and  county 
assessor  jointly  and  after  th=  same  has 
been  passed  upon  by  the  board  of  equali- 
zation, snail  be  taken  as  a basis  from 
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shich  t be  board  of  aldermen  shall  sake 
the  levy  for  city  purposes.  Ti.e  assess* 
meat  of  the  olty  property,  as  nade  by 
the  olty  anu  couaty  assessor,  shall 
conform  to  «ach  other,  ana  after  such 
board  of  equalisation  has  passed  upon 
suoh  assesseent  and  equalised  the  sane, 
the  city  assessor's  books  snail  be 
corrected  In  red  Ink  In  accordance  with 
the  changes  a da  by  the  board  of 
equalization,  and  so  certified  by  said 
ooaru,  ana  then  returned  to  tne  board 
of  aldermen;*  * * * *A  lien  Is  hereby 
created  In  favor  of  such  olty  against 
any  lot  or  lots  or  tract  of  land  for 
any  suoh  tract  assessed  by  such  city 
against  the  sane,  enlch  said  lien  shall 
be  superior  to  all  other  liens  or  encu.>- 
braucee  except  the  lien  of  the  state  for 
state,  county  or  school  taxes." 

In  the  above  section  It  is  plain  th’  t the  assessment 
of  city  property  nade  by  the  olty  assessor  aust  conform  to  th# 
assessment  made  by  the  county  assessor  as  squellzea  by  the  board 
of  equalization.  After  the  property  has  been  sc  ssssssso  and 
equallzsa,  a lien  is  crsatsd  in  favor  of  the  city  against  the 
lands  so  assessed,  which  is  superior  to  sll  other  liens  szoept 
ths  lien  of  the  State  for  state,  county  and  school  taxes. 

Sections  659c  and  6996  ft.  a.  Missouri  1929,  provide 
tor  the  collection  of  delinquent  taxes  la  cities  of  ths  fourth 
class. 


oection  695b  reads  as  follows: 

"Upon  the  first  uay  of  January  of  sacn 
year  all  unpaid  city  taxes  shall  become 
delinquent,  ana  the  taxes  upon  resl 
property  are  hereby  made  a lien  thereon. 
The  enforcement  of  all  taxis  authorized 
by  this  article  shall  be  nade  in  ths 
same  mannsr  and  under  the  sane  rules  and 
regulations  as  are  or  nay  be  provided  by 
lav  for  the  collection  and  enforcement 
of  the  payment  of  state  nd  county  taxes, 
including  the  eel  sure  and  sale  of  goods 
ana  chattels,  both  before  anu  nfter  said 
taxes  snail  oeoome  delinquent:  Provided, 
that  all  suits  for  the  collection  of  city 
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taxes  shall  be  brought  In  tne  n&ae  of 
tne  state,  at  the  relation  and  to  the 
use  of  the  olty  collector.* 

dectlon  6998  provides: 

“It  shall  be  the  duty  of  the  board  of 
aldernen  to  require  the  collector, 
annually,  on  the  first  nee  tine  of  the 
board  of  alderaen  in  April  of  e&oh  year, 
or  as  soon  tht  reaf  ter  as  tuay  be,  to  ante 
out,  under  oath,  lists  of  delinquent 
taxes  remaining  uu-  *-ad  uncollected  for 
e^oh  year,  to  be  known  as  the  'land  and 
lot  delinquent  list'  and  the  'personal 
delinquent  list.'  It  shall  be  the  duty 
of  the  oo^rn  of  alderaen,  at  the  meeting 
at  union  said  delinquent  list  shall  oe 
rs turned,  or  as  soon  as  aay  be  thereafter, 
to  carefully  examine  the  same;  and  if 
it  shall  appear  that  all  property  and 
taxes  contained  in  said  lists  are  pro- 
perly returned  as  delinquent,  tne  board 
of  alderaen  tnuh  approve  tne  seme  and 
cause  a record  tnesof  to  be  entered  on 
the  journal,  ana  cause  the  amount  thereof 
to  be  orsdited  to  the  account  of  the  city 
collector.  The  board  of  alderaen  shall 
cause  tne  lanu  and  lot  delinquent  list 
and  the  personal  delinquent  list  to  be 
returned  to  the  city  collector,  who  shall 
be  charged  therewith,  and  who  shall 
proceed  to  collect  the  same,  in  the  sums 
aanner  and  unier  the  same  regulations  as 
are  or  aay  he  provided  by  law  for  the 
collection  of  delinquent  lists  of  real 
ind  personal  taxes  for  state  and  county 
purposes:  Provided,  that  all  suits  for 
tne  collection  of  city  taxes  shall  be 
brought  in  the  name  of  the  state,  at  the 
relation  and  to  the  use  of  the  city 
collector.  * 
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This  bepartaent  la  an  opinion  rendered  to  the  State  Tax 
CoABilseioa  under  ante  of  August  8,  1333,  in  passing  upon  the 
question  of  »het her  delinquent  taxes  of  a city  of  the  fourth  class 
were  to  Os  collected  by  the  city  collector  or  by  the  county 
collector  unaer  the  provisions  of  Senate  Bill  94  as  found  on 
pages  425  to  449,  -a*s  of  Missouri  19.33,  ruled  as  follows: 

"It  is  therefore  the  opinion  of  the  office 
that  Senate  bill  94  is  applicable  to 
Cities  of  the  Ihlrd  and  Fourth  Classes 
Insofar  as  It  prescribes  the  method  and 
manner  of  the  collection  and  enforcement 
of  the  payment  of  tne  taxes,  but  any  pro- 
ceedings had  relating  then,  to  are  to  be 
conducted  by  the  city  collector  consistent 
with  the  requirements  of  Articles  4 and 
8 of  Chapter  3c,  1923  Kevlslon." 

From  the  above  it  is  clear  that  after  the  city  taxes 
have  been  assessed  In  conformity  to  the  state  assessment  that 
such  city  assessment  is  a lien  against  the  property  so  assessed 
and  it  is  the  outy  of  the  city  collector  anu  not  the  county 
collector  to  collect  the  delinquent  taxes  of  a city  of  the  fourth 
class. 

The  authority  of  the  County  Court  to  compromise  back 
tuxes  is  founa  in  Section  99o0  haws  of  Missouri  1933,  page  427, 
which  reads  as  folloas: 

"ihenevar  it  shall  appear  to  any  county 
court,  or  if  in  such  cities  the  register, 
city  clerk  or  otner  proper  officer,  that 
any  tract  of  land  or  town  lot  contained 
in  said  'back  tax  book'  or  recorded  list 
of  aellnquent  l&nd  tnd  lots  In  tne 
collector's  office  is  not  worth  the  amount 
of  taxes,  interest  and  cost  due  thereon, 
as  charged  in  salu  ' bacx  tax  boos'  or 
recorded  rlst  of  aellnquent  land  ana 
lots  in  the  collec tor' s office,  or  that 
the  same  would  not  sell  /or  the  amount 
of  such  taxes,  interest  and  cost,  it  shall 
be  lawful  for  the  said  court,  or  if  in 


Mr.  Huldah  C.  w tore/ 


-5- 


Meptember  2b,  1935 


sued  cities  the  remitter,  city  clerk 
or  other  proper  officer,  to  compromise 
sale  taxes  *ith  the  owner  of  said 
tract  or  lot,  and  upon  payment  to  tne 
collector  of  tne  amount  agieeo  upon,  a 
certificate  of  redemption  snail  be  issued 
under  tne  seal  of  the  court  or  other 
proper  officer,  which  shall  h* ve  the 
effect  to  release  aid  lands  from  the 
ilen  of  the  state  and  all  taxes  qus 
thereon,  as  c harped  on  said  ♦ back  tax 
boo*  1 or  recorded  list  of1  ae  1,  In  cue  nt 
tana  ana  lots  in  the  collectors  office 
and  in  case  seTd  court  or  other  proper 
officer  shall  compromise  ana  accept  a 
less  amount  than  shall  appear  to  be  due 
on  any  tract  of  laud  or  town  lot,  as 
ch  rrfeu  on  ala  * back  tax  book1  or  re- 
corded list  bf~delln  .uent  land  ana  lots 
in  the  collector's  ofllce.lt  shall  be  the 
duty  of  8 aid  court  or  other  proper  officer 
to  oroer  the  amount  so  paid  to  be  ole- 
trl  outed  to  the  various  funds  to  which 
said,  taxes  are  cue,  in  proportion  as 
the  amount  received  bears  to  the  whols 
amount  charged  against  such  tract  or  lot." 

The  term  "such  cities"  as  used  in  the  a ove  section, 
refers  to  tne  cities  described  in  hectlon  *970  haws  of  Missouri 
1933,  page  4ol , wnlcn  reaus  as  follows: 

"The  collectors  of  all  cities  and  in- 
corporated towns  navlng  &ut  ority  to 
levy  ana  collect  taxes  tinder  their 
respective  ch  rtert  or  under  any  la*  of 
this  stale  snail,  on  or  before  the  first 
Monday  in  March,  annually,  return  to  the 
county  collector  a list  of  lands  ana  lots 
on  snlcn  Ins  taxes  or  special  asses  ir.ents 
levied  by  suen  city  or  incorpor* ted  town 
remain  due  and  unpaid.  The  county 
collector  snail  receipt  for  the  aggregate 
amount  of  6uch  delinquent  taxes,  which 
receipt  shall  oe  held  by  the  treasurer 
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of  the  city  or  town,  and  shall  stand  as 
evidence  of  indeotednsss  upon  the  part 
of  the  county  oolleotor  and  hi 6 bondsmen 
to  suet  city  or  tu*n,  until  settlement 
in  full  has  been  eaue  by  payment  to  said 
treasurer  or  his  successor  of  all  tares 
thus  receipted  for,  or  by  a return  of 
6ucn  part  as  is  uncollectible. " 

This  office  in  an  opinion  rendered  to  Miuor  C.  Livesay, 
Prosecuting  Attorney,  Versailles,  Missouri,  under  date  of  June 
27,  19oo,  ruled  that  tne  auove  section  does  not  govern  the  collection 
of  delinquent  taxes  by  a city  of  tne  fourtn  erase.  It  should  be 
noted  tnai  tne  pover  of  a county  court  to  compromise  back  taxee 
under  section  99b0  supra,  only  refers  to  taxes  founo  on  the  baok 
tax  book,  ov  recoraeo  lists  of  delinquent  lands  and  lots  in  the 
county  collector's  office.  tne  delinquent  tax  lists  of  cities 

of  the  fourth  class  are  uot  found  on  said  collector's  tax  book 
or  delinquent  laud  and  lot  lists,  Section  b9b0  supra  does  not 
. ive  the  county  court  tne  rlgnt  to  compromise  back  taxes  of  a city 
of  ins  fourth  class. 


In  vie*  of  the  auove  it  is  the  opinion  of  this  depart- 
ment that  a Couuty  Court  nas  no  power  to  compromise  delinquent 
taxes  o«ed  a city  of  tne  fourth  olaas,  uuu  that  suon  city  is  not 
bouna  by  any  compromise  mnue  oy  sal a court 


Kespectfully  submitted. 


J.  fi.  TaYuoR, 

Assistant  Attorney  ueneral 

APPROVED: 


JJHS  *7  HoPFVAfc , Jx. 
(Acting)  Attorney-General 
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INSTITUTIONS!  Writ  of  Habeas  Corpus  may  issue  to  bring 

prisoner  from  penal  institution  to  answer 
and  defend  a criminal  charged  alleged  to 
have  been  committed  prior  tolncarceration. 


October  9, 


Honorable  V alter  Q.  Stillwell 
Prosecuting  Attorney 
Marlon  County 
ilannibal,  Missouri 


Dear  Sirx 


Your  request  for  an  opinion  dated  September  20, 
1935,  is  as  follows) 

" rhis  office  is  confronted  with  a 
rather  unusual  question  of  proceed- 
ing and  1 would  appreciate  the 
sug  actions  of  your  office  concern- 
ing the  following  situation. 

Several  months  ago  one  Kussell  Storck 
was  apprehended  in  this  cify  in  the 
act  of  burglarising  a large  wholesale 
mercantile  establishment,  ue  had  his 
preliminary  hearing  and  was  bound  over 
to  await  the  action  of  our  local  Court 
of  Common  Pleas.  At  the  time  the  case 
was  called  in  the  Court  of  Common  Pleas 
a change  of  venue  was  requested  and 
granted  by  the  Court,  the  cause  being 
sent  to  the  Circuit  Court  of  Marlon 
County  at  Palmyra.  In  the  default 
of  bond,  Storck  was  committed  to  the 
Sheriff  of  this  County.  About  a month 
ago  a Habeas  Corpus  proceeding  was 
filed  In  the  Supreme  Court  for  his 
release  on  bond  and  the  Supreme  Court 
ordered  his  release  under  a Five 
Thousand  Dollar  bond.  At  this  hearing 
Your  Mr.  Nolen  of  your  office  handled 
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the  matter.  The  application  for  bond 
«ae  heard  by  wudge  «lford  and  the 
sureties  being  sufficient#  £torck  wbb 
released  and  the  case  especially  set 
for  October  28  th.  Soon  after  his  re- 
lease Storck  was  apprehended  at  Poplar 
Bluff  charged  with  burglary  In  the 
second  degree.  He  was  either  convicted 
or  entered  a plea  of  guilty  in  the 
Circuit  Court  of  Butler  County,  under  the 
name  of  Jack  Monroe#  and  was  sentenced 
to  serve  a terra  of  two  years  in  the 
Missouri  State  penitentiary  and  at  the 
present  time  Is  now  an  Inmate  In  that 
Institution.  This  office  Is  particularly 
desirous  of  trying  Storck#  alias  onroe 
on  October  2tith  and  it  is  my  opinion 
that  our  Circuit  Judge  Is  empowered#  upon 
proper  application#  to  Issue  a writ  of 
habeas  Corpus  Ad  Testificandum  directed 
to  the  warden  of  the  penitentiary  order- 
ing Storck* 8 release  for  the  purpose  of 
trial  and  requesting  that  he  be  delivered 
In  person  to  the  Sheriff  of  our  County. 

1 have  been  unable  to  find  any  authorities 
pro  or  con  on  this  particular  point#  but 
am  advised  by  harden  Saunders  of  the  peni- 
tentiary that  such  procedure  has  been 
followed  on  various  occasions. 

1 am  strongly  of  the  opinion  that  Storck# 
alias  .»onroe  purposely  arranged  the  matter 
In  Butler  County  so  as  to  avoid  trial  In 
this  court  where  he  is  charged  with  burglary 
and  larceny  under  the  habitual  criminal  act. 

I would  deeply  appreciate  any  suggestions 
your  office  might  have  as  to  the  legality  of 
removing  him  from  the  penitentiary  for  the 
purDOse  of  trial  and  also  as  to  your  thoughts 
on  my  suggested  procedure. 

Thanking  you  und  with  sincere  personal  re- 
gards, I am." 


In  the  case  of  State  v.  rtudolph#17  S.  «»'.  (2d)  932# 
1.  c.  233#  our  Supreme  Court  saidi 


i 
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"There  la  no  constitutional  or  statu- 
tory provision  prohibiting  the  trial 
o!  a defendant  durin*  the  time  of  his 
incarceration  in  the  penitentiary , 
and  the  paiarantee  by  the  Constitution 
of  a speedy  trial  makes  no  exceotlon 
of  a defendant  so  incarcerated.  Section 
22,  art.  2,  Const.  If  keininger  could 
be  tried  after  sentence  and  while  under 
bond,  there  is  no  reason  why  the  defendant. 
Stocks,  cannot  be  tried  after  sentence  and 
during  the  service  of  time  in  the  peniten- 
tiary. On  principle,  there  is  no  difference. 
Those  interested  will  find  this  conclusion 
sustained  by  all  the  cases  cited  and  re- 
viewed in  state  ex  rel.  j&eininger  v.  -reuer, 
supra,  304  Mo*  loc.  cit.  406-414,  264  S.  «. 
d.  In  the  cases  there  reviewed,  all  the 
courts  hold  that  a convict  may  be  taken  by 
the  state  from  the  penitentiary  and  tried 
for  an  offense  com  it ted  prior  to  his  in- 
carceration. To  hold  otherwise  would  make 
of  the  penitentiary  a shelter  for  criminals." 


Again  at  934,  the  ^ourt  said* 


"The  writ  at  common  law  includes  several 
forms.  Among  the  number:  (a)  Habeas 
corpus  ad  subjiciendum  (you  have  the 
body  to  submit) , (b)  habeas  corpus  ad 

prosequendum  (you  have  the  body  to 
prosecute).  21  Cyc.  353;  £*irrlll,  L. 
Diet.;  3 dlackstone,  Com  . 129,  130. 

Our  Code  only  regulates  the  use  of  the 
principal  writ  (habeas  corpus  ad  sub- 
jiciendum). The  petition  herein  does 
not  call  for  the  principal  writ  but  for 
a writ  ad  prosequendum;  therefore,  we 
are  confronted  with  no  statute." 

CONCLUSION • 


*9  are  of  the  opinion  that  where  one  charged  with 
burglary  Is  out  an  band,  and  while  on  bond  convicted  of  an- 
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other  crime  and  committed  to  the  State  Penitentiary,  paid 
convict  con  be  brought  from  the  Penitentiary  to  the  county 
and  Jurisdiction  of  his  original  crime  and  can  be  prosecuted 
for  the  original  crime  upon  the  issuance  of  the  ^rlt  of 
Habeas  Corpus  ad  prosequendum  by  the  Circuit  Judge  having 
Jurisdiction  of  the  original  crime.  Said  Writ  should 
direct  the  warden  to  give  custody  of  tho  prisoner  to  your 
sheriff  that  he  may  be  prosecuted  as  charged. 


Respectfully  submitted. 


WJi.  OKR  SAW  iiJtS 

Assistant  Attorney  General 


APPROVED i 


J :u-  I , Jr . 

(Acting)  Attorney  General. 
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INTOXICATING  LIQUOR:  Five  per  cent,  beer  may  be  sold 

In  a place  of  business  which 
operates  a pool  table. 


Mr.  Mil  lam  L.  Stewart 
Prosecuting  Attorney 
nnox  County 
dlna,  Missouri 


Dear  Sir: 


Hits  will  acknowledges  receipt  of  your  request 
for  an  opinion,  which  reads  as  follow** : 

"1  want  to  submit  a question  to 
your  office. 

here  a person  haa  a place  of 
business  and  is  selling  five  per 
cent  oeer  and  alBo  operates 
therein  a pool  table,  the  pool 
able  is  not  concealed  by  blinds 
or  a partition  but  is  in  plain 
sight,  1 8 this  a violation  of 
the  liquor  laws?" 


A careful  review  of  the  State  Liquor  Control  act 
falls  to  chow  any  prohibition  against  the  selling  of  five  per 
cent*  beer  in  a place  of  business  wherein  a pool  table  is 
operated.  It  Is,  therefore,  the  opinion  of  this  department 
that  the  State  Liquor  Control  Act  does  not  prohibit  the  sell- 
ing of  five  per  cant,  beer  in  a place  of  business  In  which  a 
pool  table  is  kept  and  oporated. 

Yours  very  truly. 


APPROVED:  J.  i.  TAYLOR 

Assistant  Attorney  General 

JOJUU  ft.  iiOr  Jr* 

(Act  ng)  Attorney  enoral 
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Oymg  OF  PAPE  QIIUiiD£AU_GOURT  QF  COMMON  .PLEAS: 


Compensation  to 
be  reoeived  after 
the  first  Monday 
in  January,  1935. 


January  3b f 1 '35. 


Hon.  Elmer  A.  Ctrom 
Prosecuting  Attorney 
Cape  Girardeau  County 
Cane  Girardeau,  Mia sour i 


Dear  Cir: 


This  will  acknowledge  receipt  of  a request  for  an 
opinion  from  Honorable  3.  P.  Dalton,  for  jer  Prosecuting 
Attorney  of  your  county,  which  said  request  reads  as  fol- 
lows: 


"The  Judge  of  the  Ca pe  Girrrdeau 
0 -urt  of  Common  Pleas,  as  well  ee 
the  newly  elected  Clerk  of  that 
Court,  have  requested  me  to  secure 
your  opinion  with  reference  to  the 
question  of  whether  or  not  the  Clerk 
of  the  Cape  Girardeau  Court  of  Com- 
ion  Pleas  will  be  on  a fee  oasis 
after  January  1,  1935.  or  will  co?i- 
tinue  on  a salary  basis  as  it  has 
been  in  the  past.  Apparently,  the 
statute  nutting  all  of  the  circuit 
clerks  on  a fee  basis  does  not  ap- 
t>ly  to  the  Clerk  of  the  Cane  Girar- 
deau Court  of  Co  non  Pleas;  however, 
this  court  is  a circuit  court  for 
all  purposes  except  as  to  criminal 
jurisdiction. 

"All  parties  in  Interest  desire  the 
opinion  of  your  office  with  reference 
to  the  at ter  at  your  earliest  con 
venience. " 


of  the 


Prior  to  the  first  Monday  in  January,  1935,  the  Clerk 
circuit  Court  was  paid  a salary  under  the  provisions 
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of  Sections  11786  and  11813,  R.  3,  'o.  1929. 


Section  11786.  R,  3.  Mo.  1929,  provides  In  tart  as 
follows:"” 


"The  clerks  of  the  Circuit  Courts 
of  this  state  shall  receive  for 
their  services,  annually,  the  fol- 
io inr  8%lt:s:  ••••  Provided,  that 
in  any  county  wherein  the  clerk  of 
the  circuit  court  is  ex  off iclo  re- 
corder of  deeds,  said  offices  shall 
be  considered  as  one,  for  the  pur- 
nose  of  this  section:  Provided. 
further,  the  or  ^visions  of1  this  sec- 
tion shall  not  apply  to  any  county 
which  now  contains  or  may  hereafter 
contain  a oity  of  75,000  inhabitants 
or  more,  or  to  any  county  which  now 
contains  or  :aay  hereafter  contain 

80.000  inhabitants  and  less  than 

150.000  inhabitants-  in  which  cir- 
cuit oourt  is  held  in  two  or  more 
plaoes  in  said  county;  for  the  pur- 
pose of  this  section  the  population 
of  any  county  shall  be  determined 
by  multiplying  by  five  the  total 
nu;ober  of  votes  cast  in  such  county 
at  the  last  presidential  election 
trior  to  the  time  of  such  determina- 
tion: •••*". 


The  Olerk  of  the  Cape  Girardeau  Court  of  Co  non 
Pleas  under  the  provisions  of  Seotion  14509,  R.  8.  Mo.  1929, 
was  o&ld  the  same  salary  as  the  Clerk  of  the  Circuit  Court 
of  Cape  Gir&rdsau  County  was  paid  under  the  provisions  of 
Section  11786,  sunra. 


Section  14:^0^,  R.  3.  1929,  provides: 

"The  clerk  of  the  Cane  Girardeau 
oourt  of  co  vnon  pleas  shall  receive 
the  same  salary  as  is  now  or  may  here- 
after be  paid  to  the  olerk  of  the  clr- 
ouit  oourt  of  Cate  Girardeau  county; 
and  said  salary  shall  be  paid  out  of 
the  county  treasury  of  Cane  Girardeau 
county  in  monthly  installments  at  the 
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end  of  each  month,  in  the  same  din- 
ner as  the  salary  of  the  olerk  of 
the  circuit  court  of  said  county." 


Section  11786,  su>ra,  wan  superseded  by  Section 
11786,  Laws  of  ifo.  1933,  page  369,  which  new  section  reads  in  part 
as  follows: 


"The  aggre  ate  a.iount  of  fees  that 
any  clerk  of  the  Circuit  Court  under 
Articles  3 and  3 of  this  Chanter  shall 
be  allowed  to  retain  for  any  one  year’s 
service  shall  not  in  any  oase  exceed 
the  a ount  hereinafter  set  out.  •••*; 
provided  further,  that  clerks  of  the 
: i rcuf t Court  shall  be  allowed  to  re- 
tain, in  addition  to  the  fees  allowed 
under  tM«  section,  all  fees  earned  by 
them  in  cases  of  onange  of  venue  fro  s 
other  comities;  provided,  further. 
that,  until  the  expiration  of  their 
present  terms  office,  the  persons 
holding  the  offices  of  Circuit  Clerks 
shall  be  p&id  in  the  same  manner  and 
to  the  same  extent  as  now  provided  by 
law." 


This  office  douots  seriously  whether  the  clerk  of 
the  Cape  Girardeau  Court  of  Common  Pleas  is  entitled  to  any 
compensation  under  the  law  as  it  now  stands.  It  is  a funda- 
mental principle  of  law  that  a public  officer  must  point  to 
some  statute  authorizing  his  oo  sensation  if  he  is  to  receive 
any.  Uncer  the  provisions  of  3eotion  14509,  eu>ra,  the  Clerk 
of  the  C^pe  Girardeau  Court  of  Common  Pleas  is  to  receive  the 
same  s'lary  as  the  Circuit  Clerk  of  Ospe  Girardeau  County, 
to  be  paid  out  of  the  county  treasury  in  monthly  installments. 
In  the  same  manner  as  the  Clerk  of  the  Circuit  Court  of  said 
county.  Under  the  provisions  of  Section  11786.  Laws  of  Ho. 

>3,  supra,  the  Circuit  Clerk  is  no  longer  paid  a monthly 
•alary  out  of  the  county  treasury  but  retains  fees  up  to  a 
certain  amount  in  lieu  thereof. 

In  the  oase  of  ^lnp  v.  Mvcrland  Levee  District. 

Mo.  Ann.  481,  l.c.  493,  the  Court  said: 


318 
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"It  1 8 no  longer  open  to  question 
but  that  compensation  to  a public 
officer  is  a natter  of  statute  and 
not  of  contract,  and  that  oo  menta- 
tion exists,  if  it  exists  at  all, 
solely  as  the  creation  of  the  law 
and  then  is  incidental  to  the  of- 
fice. (3tate  ex  rel.  Ewans  v.  Gor- 
don, 245  Mo.  13,  1.  c.  37,  149  3. 

W.  468;  Sarwiernon  v.  Pike  County, 

195  :io.  698,  93  9.  *.  943;  State  ex 
rel.  Troll  v.  Brown,  146  Ho.  401, 

47  3.  W.  504.)  Furthermore  our 
3upre  e Oourt  has  cited  with  npprov- 
al  the  statement  of  the  general  rule 
to  be  found  in  State  ex  rel.  'Jedeklng 
v.  cOracken,  60  Mo.  App.  l.c.  565, 
to  the  effect  that  the  rendition  of 
services  by  a public  officer  is  to 
be  dee  ted  gratuitous,  unless  a com- 
pensation therefor  is  provided  by 
statute  and  that  if  by  statute  oom- 
pensation  is  provided  for  in  a oar- 
ticular  mode  or  nepper,  then  the 
officer  is  confined  to  that  -tanner 
and  is  entitled  to  no  other  or  fur- 
ther oo  .nencation,  or  to  any  different 
n-.'de  of  neeurl  I t hr:  |B  c-.  ( Unit  ex 
rel.  Evans  v.  Gordon,  su^ra. )••*• " 


It  is  plain,  however,  from  a careful  reading  of 
section  14509,  sumra,  that  the  Legislature  intended  that 
the  Clerk  of  Oaoe  Girardeau  Court  of  Common  Pleas  s to  re- 
ceive t: e sane  oo  mensation  as  the  Olroult  Clerk  of  said 
oounty  now  receives  or  may  hereafter  receive;  said  compen- 
sation to  be  paid  in  the  same  manner  as  that  of  the  Circuit 
Clerk. 


The  terms  "fees"  and  "salary"  have  been  held  to 
be  synonymous  with  the  term  "compensation" . Callaway  Oo. 
v.  Henderson.  119  Mo.  l.c.  39;  and  3t&te  v.  Riedel.  4*  1.  .i'. 

( ?dT  TVg.TSS.  


In  our  opinion,  the  only  statute  that  the  Clerk  of 
Cape  Girardeau  Oourt  of  Oo  mon  Pleas  can  point  to  allowing 
him  any  compensation  for  performing  the  services  of  his  of- 
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floe  is  Section  11786,  Lavs  of  1933,  pace  369,  sunra. 


It  is.therefore,  the  opinion  of  this  office  that 
th**  Clerk  of  Cape  Girardeau  Court  of  Coupon  Plena  shall 
since  the  first  Monday  In  January,  1-35,  retain  fees  for 
his  conpensetlon  not  to  exceed  the  amount  the  Circuit  Clerk 
of  Cape  Girardeau  County  Is  allowed  to  retain  under  the  pro- 
visions of  Seotlon  11786 f Lavs  of  Mo.  1933,  ^are  369,  end 
which  fees  Shall  be  In  lieu  of  the  salary  heretofore  re- 
ceived. 


Tours  very  truly, 


JAMES  L.  HOWTO  STEL 
Assistant  Attorney-General. 


Api  rovSj: 


hoY  ttcKftfr-Icfc — 
Attorney-General. 


J^T/JLH : J 


COUNTY  COURT:  ' 
) 

SCHOOL  FUNDS:  ) 


Costs  or  expenses  necessary  to  preserve  county- 
school  fund  to  be  borne  from  that  fund. 


Juno  i 8,  1955. 


Hon.  Paul  C.  Sutton 

Clerk  of  the  Iron  County  Court 

Ironton,  Missouri 


Dear  sir : 


This  is  to  acknowledge  your  letter  dated  June 
27,  1935,  as  follows: 

"The  County  Court  has  foreclosed  on 
some  School  Fund  iortgages  in  this 
County  and  appointed  me  as  agent  to 
bid  the  land  in  for  the  protection 
of  the  School  h:inds. 

"Row  the  question  arises  in  regard 
to, what  f ;nd  the  costs  of  these 
sales  shovld  be  paid  from,  when  I 
bid  the  property  In  for  the  Court." 


It  is  our  opinion  that  the  costs  incurred  by  reason 
of  the  sales  mentioned  in  your  letter  (i.  e.,  in  which  the 
county  bids  in  the  land),  sho  Id  be  paid  frow  the  "County 
chool  Fund",  and  as  authority  v;e  rely  on  Lections  9245, 

9248  and  925$*,  K.  S.  o.  1929,  and  court  decisions. 

Section  9254,  K.  S.  Jo.  1929,  provides  in  part  as 

follows: 


" henever  the  principal  and  interest, 
or  any  part  thereof,  secured  by 
mortgage  containing  a power  to  sell, 
shall  become  due  and  payable,  the 
county  court  may  wake  an  order  to  the 
sheriff,  reciting  the  debt  and  interest 
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to  be  received,  and  com;  anding  him 
to  levy  the  same*  with  coats.  upon 
the  property  conveyed  by  saia 
mortage,  * * * * 


In  Morrow  v.  Pike  County,  189  Mo,  610,  the  Supreme 
Court  of  .Ussouri,  in  dealing  with  a similar  question,  said 
the  following  (1.  c.  621-622): 


"The  county  court,  however,  did  order 
that  it  should  be  paid  out  of  the 
'permanent  school  f jcnd, » thereby  mean- 
ing either  the  'county  public  school 
fund,'  referred  to  in  Keviaed  Statutes 
1899,  sec.  9824,  or  .mea  ing  the  account 
which  was  carried  on  the  county  books 
as  the  'permanent  fund*  of  T.atson 
Seminary.  It  natters  little  which 
fund  was  referred  to,  for  they  are 
precisely  the  same  in  contemplation  of 
law,  i.  e.,  the  permanent  fund  of 
Aataon  Seminary  held  by  the  county* 
which  resulted  fro.;  fines,  penalties 
and  forfeitures,  since  the  repealing 
act  of  1859,  aforesaid,  became  ipso 
facto,  and  eo  instanti  by  that  repeal 
a part  of  the  'county  public  school 
fund.'  The  county  court  properly 
placed  the  burden  of  protecting  this 
fund  upon  the  func  itself  and  this 
arises  from  the  following  propositions: 
the  public  school  f;md  does  not  belong 
to  t e county  in  a technical  sense.  It 
is  a trust  fund,  and  tfrB  county  court 
is  merely  a trustee  to  carry  out  the 
policy  defined  by  the  lawmaking  power 
in  relation  to  the  fund  (Hay  County  to 
use  v.  Bentley,  49  Mo.  1.  c.  242);  it 
may  not  divert  the  general  county 
revenue  to  its  protection,  and,  on  the 
other  hand,  it  can  not  apply  the  school 
fund  to  the  payment  of  ordinary  county 
debts,  (rji ox  County  v.  Hunolt,  110 
o.  1.  c.  75.)  But  it  is  f ndanent&l 
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that,  conceding  the  right  to  make  the 
contract  in  question,  the  burden  of 
protecting  the  truat  fund  should  fall 
upon  the  fund  itself  on  well -recognized 
equitable  principles.  And  so  it  has 
been  held  by  this  court,  For  example. 
Township  board  of  Education  v.  Boyd, 

58  Mo.  279,  was  a case  of  this  sort." 

Ana  further  (1.  c.  G23) : 

".'hereupon  another  suit  was  Instituted 
in  the  name  of  .Vaa  ington  county  to 
recover  the  sum  of  money  so  paid  from 
the  members  of  said  county  court 
(Washington  County  v.  Boyd,  64  Ko.  179), 
and  it  was  held  that  the  plaintiff  could 
not  recover.  It  war  said,  among  other 
things,  that  the  court  was  a mere  agent 
of  the  State  for  the  management  of  a 
trust,  and  that,  'It  is  authorized  to 
sell  lands,  to  lease  them,  to  receive 
and  sue  for  the  purchase  money,  and  if 
there  be  danger  of  loss  of  a debt  con- 
tracted for  t e purchase  of  these  lands, 
the  court,  we  think,  might  resort  to 
those  extraordinary  remedies  provided 
for  creditors  generally.  ******* 

it  it  # it  w 

As  careful  and  honest  agents  they  will 
guard  the  interests  of  their  princioal 
as  if  the  property  were  their  own,  and 
as  long  as  they  are  actuated  by  an 
honest  purpose  to  subserve  that  interest, 
to  hold  that  they  must  answer,  out  of 
their  own  means,  for  any  costs  or 
expenses  honestly  incurred  in  the  endeavor 
to  protect  that  interest,  would  tend  far 
more  to  Jeopardize  theso  f nds  than  to 
hold  them  entitled  to  remuneration  far 
such  outlays  when  they  have  been  Judicious- 
ly and  honestly  made.'" 

And  further  (1.  c.  624): 

"The  direction  of  the  county  court  in 
the  entry  complained  of  that  the  expense 
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of  pre serving  the  integrity  of  the 
school  fund  held  in  trust  should  oe 
placed  as  a burden  upon  the  fund 
itself,  instead  of  lEakin^  the  con- 
tract illegal,  in  our  opinion,  placed 
the  burden  directly  where  it  belonged, 
and  had  that  provision  been  in  the 
written  memorandum  signed  by  Morrow, 
it  would  not  have  rendered  the  con- 
tract invalid. M 


Yours  very  truly. 


James  L.  dornooetel 
Assistant  Attorney -(Jens ral 


APPROVED: 


JO/rtTS."  1 

(Acting)  Attoraey-Oeneral . 


JLHiEO 


INTOXICATING  L12UGRS(l) Cities  oannot  pass  ordinances  respecting 

searohes  and  seizures  - power  reserved 
to  State  under  Liquor  Control  Aot.  (2) 
Cities  may  pass  ordinances  similar  to 
State  Law  where  consistent. 


August  2o,  1935. 


Hon.  filler  A.  3troa 
Proseouting  Attorney 
Cape  Girardeau  County 
Cape  Girardeau,  His pout 1 


Dear  Sir: 


FILED 


This  will  acknowledge  reoelot  of  your  request  for  an 
opinion  which  reads  as  follows: 

"An  opinion  la  requested  of  your  de- 
partment pertaining  to  the  following 
questions  which  have  arisen  under  the 
Liquor  Control  Aot  as  same  applies  to 
the  power  of  Cities  of  the  Third  Class 
to  lnolude  the  provisions  of  the  Aot 
in  it 8 City  ordlnanoes. 

"Under  the  provision  of  the  Aot  authoriz- 
ing a municipality  to  pass  such  ordlnanoes 
for  the  regulation  and  control  of  the  sale 
of  Intoxicating  liquor  as  it  may  seem  fit 
so  long  as  they  are  not  1 noons is tent  with 
the  Aot,  has  not  the  oity  the  right  to 
provide  ordinances  similar  to  the  State 
law  relative  to  the  sale  and  possession 
of  illegal  liquor,  l.e.  bootleg  liquor? 

"Also  is  it  not  within  the  power  of  the 
city  to  provide  for  a search  and  seizure 
ordinance  within  the  limits  of  the  oity, 
the  search  warrants  to  he  issued  oy  the 
Police  Judge,  who  is  an  ex  officio  justioe 
of  the  peaoe  within  the  limits  of  the 
oity' 8 jurisdiction. 

"The  City  of  Caoe  Girardeau,  a city  of  the 
third  class,  operating  under  the  alterna- 
tive form  of  government  is  now  drafting 
its  oity  ordlnanoes  and  apparently  expects 
to  oonfine  its  regulations  to  the  licens- 
ing and  control  of  licensed  places  only 
and  therefore  an  immediate  opinion  on  the 
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a.  ove  questions  will  be  helpful  to  de- 
termine If  the  City  should  not  accept 
1 t 8 portion  of  the  load  in  the  enforoa- 
ment  of  the  liquor  lave  within  ite  olty 
limits. • 


..e  point  to  applicable  statutes  and  authorities  relat- 
ing to  what  cities  may  do  to  pass  ordinances  where  not  in- 
consistent with  the  provisions  of  the  Liquor  Control  Act. 


Motion  35  of  the  Liquor  Control  Act  provides  in  part 
as  follows: 


■••••  The  Board  of  Aldermen,  City  Council 
or  other  proper  authorities  of  incorporated 
cities,  may  oharge  for  licenses  issued  to 
manufacturers,  distiller;',  brewers,  whole- 
salers and  retailers  of  all  intoxicating 
liquor,  looated  within  their  limits,  fix 
the  amount  to  be  charged  for  such  license, 
subject  to  the  limitations  of  this  act, 
and  provide  for  the  collection  thereof, 

g for  the  reu- 


ion 

of  such  ordinances,  where  not  TnconSTsT 
with  the  provisions  of  this  set." 


ent 


•e  direct  your  attention  to  Section  7389,  R.  3.  Ho.  1929, 
applicable  to  municipalities  enaoting  laws  in  conformity  with 
State  laws.  Bald  seotion  reads  as  follows: 

"Any  municipal  corporation  in  this  state, 
whether  under  general  or  special  charter, 
and  having  authority  to  pass  ordinances 
regulating  eubjeote,  matters  and  things 
upon  which  there  is  a general  law  of  the 
State,  unless  otherwise  preedribed  or  au- 
thorised by  some  special  provision  of  its 
charter,  shall  confine  and  restrict  its 
jurisdiction  and  the  passage  of  its  or- 
dinances to  and  in  conformity  with  the 
state  law  upon  the  same  eubjeot." 

\V 

It  is  evident  from  a careful  reading  of  the  above  seo- 
tion that  municipalities  must  confine  their  ordinances  to  and 
in  conformity  with  State  laws  upon  the  same  subject. 


Bon.  Elmer  A.  Sir on 


3— 


8/30/35 


In  the  case  of  State  ex  rel.  v.  AlcCamagn.  Ill  ICo.  App. 
loc.  olt.  pages  631  and  633/  the  Court  quoted  approvingly 
Black  on  "Intoxicating  Liquor",  Section  223,  and  said: 

• * The  povera  conferred  upon  a nuniol- 
oal  corporation  nuat  be  exerolsed  in 
conformity  to  the  general  lava  of  the 
State,  unless  it  is  clear  that  the  ex- 
clusive control  of  the  subject  la  given 
to  the  municipality  or  that  the  general 
lav  is  to  be  auoereeded  or  suspended  by 
the  charter.  A statute  granting  au- 
thority to  a city  to  paas  ordinances  in 
relation  to  the  liquor  traffic  doea  not 
repeal  the  general  lava  on  that  subjeot. 

The  rule  la  that  the  municipal  ordinances 
cannot  be  set  aside,  limit  ».  r enlarge 
the  statute  lav  of  the  State,  unless  its 
pover  to  do  so  can  be  shown  in  cypress 
terms  or  by  necessary  implication. ' And 
again  at  section  224  the  said  author 
say  8: 

"•'Whenever  a change  of  policy  takes  place 
in  the  State  on  the  subject  of  its  liquor 
legislation,  by  the  adoption  of  a dif- 
ferent system  — as  when  general  prohibi- 
tion, or  prohibition  for  particular  locali- 
ties is  enacted  by  a constitutional  amend- 
ment or  general  statute,  or  when  the  Legis- 
lature provides  a uniform  and  general  system 
for  the  lloenslng  of  the  traffic  — this  has 
the  effect  to  reneal  all  inconsistent  pro- 
visions in  municipal  charters  and  the  or- 
dinances adopted  under  them'." 


In  light  of  the  foregoing,  it  is  our  opinion  that  cities 
may  enact  ordinances  vhere  slfcilar  to  the  State  lav  regarding 
the  sale  and  possession  of  illegal  liquor  and  provide  the 
penalties  for  violation  of  said  ordinanoes  in  order  to  give 
effect  to  the  regulation  and  control  of  the  sale  of  intoxicating 
liquors  within  their  limits. 


The  Legislature  in  passing  Seotion  25,  supra,  of  the 
Liquor  Control  Aot  had  in  mind  that  the  Oeneral  Assembly  oould 
not  pass  any  lavs  levying  a license  tax  for  municipal  purposes; 
therefore,  enacted  the  above  section  giving  the  cities  the 
right  to  enact  ordinances  providing  for  licenses,  charge  for 
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licenses  and  aleo  regulate  and  control  the  sale  of  intoxi- 
cating liquors  within  their  limits  where  not  inconsistent 
with  the  provisions  of  the  Aot.  This  is  the  only  power 
that  has  been  expressly  delegated  to  the  cities.  (Section 
10,  Article  X of  .Missouri  Constitution.) 


There  is  no  provision  in  the  Liquor  Control  Aot  giv- 
ing cities  any  right  to  pass  ordinances  respecting  searches 
and  seizures.  Ve  must  necessarily  conttrue  that  as  meaning 
the  power  was  reserved  to  the  State  itself. 


The  general  proposition  of  law  respecting  what  oities 
nay  do  towards  enacting  ordinances  providing  for  searches  and 
seizures  is  found  in  43  Corpus  Juris,  Section  271  at  page  261, 
and  'eotion  569  at  page  431,  as  follows: 

"(8eo.  371)  9.  Seizure  and  forfeiture 
of  Property,  :< either  seizure  nor  for- 
Teiture  of  property  may  be  made  unless 
statutory  power  is  given  to  the  muni- 
cipal corporation,  whether  it  be  for- 
feiture of  property  or  of  a license. 

But  such  power  may  exist  by  virtue  of 
express  grant.  Suoh  extraordinary  power 
is  least  of  all  to  be  inferred  where  the 
legislature  has  provided  other  means 
for  enforcing  municipal  regulations. 

And  no  forfeiture  may  be  adjudged  with- 
out due  prooess  of  law." 

"(3eo.  569)  113.  Searches  and  Seizures. 

A municipal  corporation  in  the  absenoe 
of  express  authority  may  not  authorize 
the  search  for.  and  seizure  of,  property 
kept  for  unlawful  use."  y| 


In  light  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  cities  oannot  enaot  an  ordinance  providing 
for  searches  and  seizures  within  the  limits  of  the  oities 
in  view  of  the  fact  that  that  power  has  been  reserved  to  the 
State. 

Very  truly  yours. 


APPROVED:  RUSSELL  C.  3T0HE 

Assistant  Attorney-General. 

wrrm;mjx': 

(Acting)  Attorney-General 

ROS/af j 


TAXATION:  Fees  and  costs  on  delinquent  taxes;  contents  of  back  tax 
book,  seizure  of  personal  property  for  taxes. 


J 


October  2,  1936. 


Honorable  f.  a.  Swlcegood 
County  Collector 
Hickory  County 
Hermitage,  Missouri 


r 


Dear  Sir: 

So.uetise  ago  tola  office  received  your  request  for 
an  opinion  reading  as  follows: 

"Find  enclosed  example  of  delinquent 
tax  ladO  to  1»34,  inclusive.  A ill 
appreciate  the  proper  interest  cost 
and  fees  inserted  us  »e  should  collect. 

Also  will  appreciate  information  re- 
garuing  extension  of  interest  fees  and 
costs  at  t'..~e  of  making  nac<c  Tax  nook, 

•hctner  it  snoula  be  or  not. 

Also,  ho*  soon  is  it  laeful  to  sell 
land  after  it  becomes  delinquent? 

Can  a collector  have  personal  property 
seize  .1  anc  sold  for  personal  tax?" 

I. 

PROPER  INTEREST,  COoTS 

AND  Ki.ES  ON  DanlNqUENT 

i±m* 

Tbs  57th  General  Assembly  enacted  a new  law  for  the 
collection  of  delinquent  taxes,  substantially  changing  the 
fees  allowable  on  delinquent  taxes.  This  tax  law  is  found 
at  page  425  et  seq.  -a»s  of  Missouri  1933. 
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Ootober  3,  1955. 


In  toe  seuorau^u a»  attacneu  to  your  communication  you  bare 
asxed  for  tne  calculation  uf  cobU,  interest  and  penalties  on  a 

1930  tar  oill.  *a  assume  tnat  you  mean  sucn  a tax  bill  as  would 
be  delinquent  January  1,  1931,  ana  the  following  schedule  treats 
first  a 1930  tax  ollx  delinquent  January  1,  1931,  the  second  a 

1931  tax  bill  delinquent  January  1,  1932,  third,  a 1932  tax  bill 
delinquent  January  1,  1933,  fourth,  a 1933  tax  bill  delinquent 
January  1,  1934,  fifth,  a 1934  tax  bill  delinquent  January  1, 

1935.  The  penalties  hare  been  calculated  on  the  basis  of  a pay- 


■ant  of  the  taxes  during  the 

month 

of  October  and  before 

any  costs 

of  advertising  or  sale 

have 

been  Incurred. 

The  schedule 

as 

above  referred  to  is  as 

follows: 

T 

Int. 

A e 

Fees 

Fees 

Coma. 

10* 

Co.  ClJts 

Co. Coll. 

Co.  Coll 

1930  tax  $70.18 

7.03 

1931 

35 

2> 

1932 

10 

of  tax 

1933 

and 

1934 

5 

25 

intersst 

1935 

5 

10 

$1.54 

11. 

1931  tax  70.1b 

7.03 

1932 

35 

2* 

1933 

10 

of  tax 

1934 

5 

35 

and 

1935 

5 

10 

Interest 

$1.54 

111 

• 

1932  tax  70. lb 

7.03 

1933 

25 

2* 

1 j34 

5 

25  of  tax  and 

1935 

5 

10 

interest 

$1.54. 

IV. 

1933  tax  70.18 

7.03 

1934 

5 

25 

2* 

1935 

5 

10 

$1.54 

V. 

1934  tax  70.18 

7.02 

1935 

5 

25 

$1.54 
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It  le  to  be  noted  tn-t  lntereet  on  these  delinquent  taxes 
axe  all  tne  same,  to-»lt,  10^.  This  le  brought  about  by  reason  of 
the  enactment  of  benate  bill  143  of  tbe  5b  tn  Ueneral  Assembly 
founu  at  page  40b,  Lavs  of  Missouri  193b. 

Tbe  next  item  Is  toe  County  clerks  fees  In  tbe  oase  of 
a 1*30  tax  Dill  delinquent  January  1,  1931.  Tbe  County  collector' 
fee*  for  1931  and  1932  are  governed  oy  tbe  provisions  of  sections 
»94o  and  *989  h.  b.  Missouri  1922,  vnlle  tbe  county  clerks  fees 
on  sucn  taxes  for  1934  and  1*35  are  governed  by  tbe  provisions  of 
.tctlon  o*45,  page  426,  Lass  <f  Missouri  1933.  As  no  delinquent 
list  las  nade  under  tne  provisions  of  tbe  nev  las  in  1233,  tbs 
county  clerk  Is  entitled  to  no  fee  during  that  year.  Tbe  county 
ct/lleotors  fees  sbion  are  dealt  vltn  in  tbe  next  column  are  as 
provided  for  In  beotlone  9969,  page  4g9,  **aes  of  Missouri  1233, 
and  994o,  page  426,  Lass  of  Missouri  1933,  and  a >ply  only  for  tbe 
years  1934  and  193b.  Tne  county  collectors  commission  dealt  vltb 
In  tbe  next  column  Is  calculated  at  2/1  or  tbe  subs  collected  as 
provided  for  in  Section  9969,  page  439,  Lass  of  Missouri  1933. 

This  2L  is  to  be  calculated  upon  tbe  aaount  of  tax  and  lntereet 
collected  and  le  therefore  variable  depending  upon  tne  aaount 
of  Interest  due  and  collected. 


II. 

FE&S  AND  COSTS  NOT  - i^UIRED  TO 

as  put  in  lists  of  lands  a*d 

bdM  AT  Jn,  Tlaa.^F.MAmLG. 

Section  99b2,  page  429,  La>e  of  Missouri  1933,  provides 
for  turn  maxing  up  of  delinquent  lists  of  lands  and  lots  each 
year  butveen  tbe  first  of  January  and  first  of  July*  Tnls  section 
in  part  provides  for 

*s  list  of  lands  ana  lots,  returned  and 
reaalniug  delinquent  for  taxes*  * • • 
describing  sued  lands  ana  lots"  * • and 
charging  mem  »itn  tbe  aaount  of  delin- 
quent tax  and  uaming  tbe  years  delinquent, 
separately  stated,  and  in  addition  thereto 
a penalty  of  ten  per  centum  on  sucb  tax 
delinquent  for  tne  preceding  year  ana  an 
additional  annual  ten  per  centum  on  taxes 
for  each  y ear-  * • provided  bovever,  if 

taxes  are  paid  on  land  or  lots  delinquent 
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for  tbe  preceding  year  at  any  time  prior  to 
sale  thereof  as  in  this  act  provided,  the 
per  centum  of  penalty  added  snail  not  ex- 
ceed one  per  centua  per  month  or  fractional 
part  tnereof  or  ten  per  centum  annually." 

The  aforementioned  section  has  been  modified  by  donate 
9111  143  of  the  doth  neutral  Assembly  hereinbefore  referred  to  so 
that  all  delinquent  taxes  are  to  be  treated  as  though  they  *ere 
taxes  for  the  year  1934  insofar  as  the  collection  of  penalty  Interest 
is  concerned.  Ho  provision  is  made  in  this  section  requiring  that 
the  costs,  fees  and  commissions  be  placed  on  the  delinquent  lists 
ol  lands  and  lots  at  the  time  it  is  made  up.  However,  it  would 
appear  that  there  is  no  prohibition  against  placing  6uch  items 
in  the  delinquent  tax  lists  and  if  from  an  administrative  view 
point  it  is  desirable  tnat  sucn  be  done  at  the  tine  the  list  is  made, 
such  acts  would  not  be  violative  of  the  lav. 

111. 

CERTIFICATES  MAY  a£  SOLD  THE 

lOVEMHEK  FoLLOtlHG  THE  DELI K- 

IP*  IAIt 

section  9952a,  page  430,  Laws  of  Missouri  1933  provldws: 

"All  lands  and  lots  on  which  taxes  are 
dellnquentand  unpaid  snail  be  subject  to 
sale  to  dlsoharge  tne  lien  for  said  delin- 
quent and  unpaid  taxes  as  provided  for  in 
this  aot  on  the  first  Monday  cf  Mo v ember 
of  each  year,"  • • 

Section  99b2b,  page  403,  hacs  of  Missouri  1935,  provides 
Tor  the  advertising  of  sucn  lands  prior  to  tne  date  of  sale.  There- 
fore, oertliicatee  of  delinquent  taxes  may  be  sold  the  Movenber 
following  thedate  of  delinquency  of  the  taxes.  In  other  eords, 

1 .nds  upon  which  tax«.s  are  delln  uent  for  the  year  1934  cannot  be 
sold  for  such  delinquent  taxes  prior  to  Movember  of  1935. 

IV. 

Ida  OoLuECTOR  MAY  SEIZE  AMD  SELL 

giR&JiAii  An  taxes. 

The  law  herein  referred  to  Icnown  as  the  Jones-Mungex  Aot 
applies  only  to  tne  enforcement  of  the  payment  of  taxes  on  real 
estate.  The  law  respecting  the  collection  of  personal  taxes  is 
substantially  the  same  as  bslore  tne  adoption  of  this  act  in  1933. 


f 


Honorable  T.  8.  dwicegood  -6- 


uctooer  2,  1935. 


section  991b  R.  S.  iilssouri  1929,  specifically  authorizes  the 
seizure  ana  sde  of  pesonal  property  for  personal  taxes.  Tnls 
section  among  otter  things  provides: 

"ine  collector  shall  diligently  endeavor 
and  use  all  lawful  means  to  collect  all 
taxes  wnicn  they  are  required  to  oollect 
in  tneir  respective  counties,  and  to  that 
end  they  shall  have  tne  power  to  seize  and 
sell  tne  goods  anc.  cnattela  of  tne  person 
liable  for  taxes,  in  the  &a.r.e  manner  as 
goods  and  chatters  ,am  or  *a/  be  required  to 
oe  seized  and  sold  under  execution  issued 
on  judgments  at  law,  and  no  property  what- 
ever shall  be  exempt  from  seizure  and  sals 
for  taxes  aue  on  lauas  or  personal  property: 

1‘rovloed,  th  t no  such  selsure  or  sale  for 
taxes  shall  be  made  until  after  the  first 
day  of  October  of  pech  year,*  • • • *• 

This  statutory  procedure  has  teen  uneffected  by  the  recent  cnanges 
In  law  hereinbefore  referred  to,  and  specifically  authorizes  the 
seizure  and  sale  of  personal  property  for  personal  taxes. 


AJrVROV£D: 


submi tted. 


- \ 

1*S*.  Jr.,  / 

Assistant  Attorney  Uem  rar 


JO  hi.  *.  jaOFf'ttAJ,  Jr., 

( Acting)  Attorney  Oeueral 


Hut :mm 


CITIES  - Assent  of  two-thirds  of  voters  required  to  incur 
indebtedness  in  excess  of  annual  income. 


November  23,  1935  C 


Honorable  Roscoe  C.  Summers 
Attorney  and  Counselor 
Dallas  Building 
Pleasant  Hill,  Missouri 


Dear  Sir: 


fse  have  your  request  of  October  31,  1935 
for  an  opinion,  which  In  part  Is  as  follows: 

"Will  you  let  me  know  right  away  what 
your  opinion  is  with  reference  to 
cities  under  Special  charter,  such 
as  the  City  of  Pleasant  Hill,  Mis- 
souri, purchasing  real  estate  within 
the  city  limits  for  park  purposes 
without  a vote  of  the  citizens,  and 
without  any  annual  tax  for  upkeep  of 
the  ra  rk,  which  is  not  necessary  when 
the  city  has  sufficient  revenue  an- 
nually to  pay  the  purchase  price, 
and  upkeep,  citing  you  Section  14238, 
Revised  Statutes  of  Missouri,  1929, 
and  also  /.rtlcle  Ten,  -action  12  and 
12a,  State  Constitution,  stating  10# 
of  the  taxable  property  values  as 
ascertained  by  the  assessment  next 
before  the  last  assessment  for  state 
and  county  purposes  previous  to  In- 
curring the  indebtedness. " 


From  your  letter,  we  assume  that  the  city 
does  not  have  sufficient  cash  in  its  surplus  ac- 
count to  pay  the  entire  urchnse  price  of  >4,000.00 
for  the  desired  park,  but  could,  from  the  surplus 
city  revenue,  pay  for  such  park  over  a period  of 
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years.  At  the  moment  the  city  purchases  the  lot 
for  ■x4, 000.00,  it  would  become  indebted  at  that 
time  to  the  extent  of  the  purchase  nrice,  which, 
according  to  your  letter,  would  be  in  excess  of  the 
current  revenue  for  the  year. 

Section  7217,  R.  S.  Mo.  1929,  being  applfcable 
to  all  cities  and  towns,  among  other  things,  pro- 
vides: 

"The  various  cities,  towns  and  vil- 
lages in  this  state,  whether  or- 
ganized by  special  charter  or  under 
the  general  laws  of  the  state,  may 
contract  a debt  or  debts  in  excess 
of  the  annual  income  and  revenue  for 
any  such  year  * upon  the  a ssen t of 
two- thirds  of  the  legal  voters ' oT~ 
sue  : city.  Town  or  villa ce  to  ting  at 
an  election  held- Tor  that  purpose: 

it  ■»  w 


Article  X,  Section  12  of  the  Missouri  Con- 
stitution prohibits  any  city  or  town  from  becoming 
indebted  in  any  manner  for  an  amount  exceeding  in 
any  year  the  Income  of  revenue  provided  for  such 
year,  without  the  consent  of  two- thirds  of  the.  voters 
thereof. 

he  cuote  from  Ebert  v.  Jackson  County  (1934) 
70  S.  W.  (2d)  918,  l.c.  920,  facts  similar  to  the  one 
involved,  with  the  ruling  of  the  court  thereon: 

"In  the  instant  case  the  contract  was 
not  executory  and  contingent.  It 
purports  to  bind  the  county  to  pay 
plaintiff  $4,320  for  the  use  of  the 
room  for  four  years,  beginning  Aug- 
ust 1,  1925,  payable  $90  on  the  first 
day  of  each  month.  In  advance.  These 
payments  were  to  be  paid  from  the  in- 
come and  revenue  of  fixture  years  a 3 
well  as  from  the  income  and  revenue 
provided  for  the  year  the  contract  be 
came  effective.  It  was  an  unconditional 
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promise  made  by  'ilie  county  on  July  18, 
1925,  to  psy  the  rent  In  advance  on 
the  first  day  of  each  month  for  four 
years.  The  payment  of  the  rent  was 
not  contingent  upon  '.he  occupancy  of 
the  room  by  the  justice  or  on  plain- 
tiff's furnishing  it  to  the  county  for 
that  purpose. 

"The  contract  rs  an  effort  to  anticipate 
the  income  and  revenue  of  the  county  for 
several  years  following  the  year  the  con- 
tract became  effective.  It  created  a 
debt  within  the  meaning  of  said  section 
of  the  Constitution,  and  is  void." 


Y/hether  the  park  is  stlempted  to  be  purchased 
by  a monthly  rental  or  the  payment  of  a sum  by  way  of 
a lease,  the  entire  purchase  price  becomes  a debt  of 
the  city  within  he  meaning  of  the  above  constitutional 
provision.  In  a recent  ca3©,  Sager  v.  City  of  Stan- 
berry,  78  S.  r’.  (2d)  431,  the  city  attempted  to  pur- 
chase generating  equipment,  the  purchase  price  to  be 
paid  in  installments,  called  rentals,  the  Supreme 
Court  held  that  the  total  purchase  price  created  an 
indebtedness  which  required  the  assent  of  two- thirds 
of  the  voters  thereof. 

It  is,  therefore,  the  opinion  of  this  office 
that  the  city  of  Pleasant  Hill  is  without  authority 
to  purchase  the  park  In  question  on  the  installment 
plan,  and  that  within  the  limitation  of  the  indebted- 
ness provisions  of  the  Cons  tltiit  Ion,  the  city  can 
only  purchase  the  park  with  the  assent  of  two- thirds 
of  the  vo  ter  s . 


Yours  very  truly. 


FRANKLIN  ...  REA  OAK 

Assistant  Attorney  General 


APPROVED: 


JOHN  tf.  HOF  MAN,  Jr. 
(Afeting)  ttorney  General 

FRRsPT? 


J 


Cities  of  3rd  Class  may  pass  ordinances  imposing  license  tax 
on  wholesale  merchants  doing  business  within  city  limits  un- 
d4r  Section  6840. 


Kovembtsr  25,  1955 


Honorable  olmer  A.  Straw 
Prosecuting  Attorney 
Cape  Girardeau,  Missouri 


Dear  Sir* 


i 


This  L>  partmont  is  in  reeeipt  of  your  recent  letter 
requesting  an  opinion  regarding  the  following  matter i 

"The  matter  of  the  right  of  a city  of  the 
4th  olass  and  a city  of  the  3rd  class  to 
pass  ordinances  for  the  collection  of  an 
occupation  tax  on  a concern  selling  or  can* 
signing  its  merchandise  to  retailers  is 
such  cities  has  been  presented  to  me  and 
request  made  for  an  opinion  from  your  of* 
flee. 

Ihe  exact  question  involved  is  whether  a 
corporation  organised  in  Missouri  located 
in  this  city  whieh  sends  out  its  driver 
and  truck  loaded  with  merchandise  to  cities 
in  this  county  and  surrounding  counties  to 
deliver  its  merchandise  to  merchants  who 
have  either  previously  ordered  the  goods 
or  second  who  desire  the  goods  by  purchas- 
ing it  directly  from  the  truck  or  allow  it 
to  be  consigned  to  them  from  the  truck  with 
a provision  that  if  the  consigned  stock  is 
not  sold  it  will  be  picked  up  by  the  truck 
drivor  replaced  with  other  merchandise  or 
returned, 

Zt  would  soem  that  such  a procedure  would 
be  a benefit  to ihe  loo&l  merchants  and 
since  no  property  is  sold  to  the  consumer 
would  be  the  same  as  if  the  merchandise 
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was  shipped  to  the  rotailer  by  express,  par- 
cel post  or  common  carrier  unless  it  would 
be  the  mere  fact  that  the  driver  has  the 
power  to  make  a sale  or  consignment  at  the 
time  he  arrives  at  the  merchants  door  and 
is  not  dependent  on  an  order  previously  given. 

lor  your  information  beet  ion  7046  h.  b.  Lo. 

1929,  Section  6840  as  amended.  Laws  1931 
page  276,  Section  7287  h.  S.  .^o.  1929,  to- 
gether with  the  cases  of  City  of  Osarks  vs. 

Hammond  49  S.  n.  2nd  129j  City  of  Lebanon 
vs.  Joslyn  58  S.  ...  2nd  289  and  City  of 
Aurora  vs.  Stafford  51  £•  • 2nd  547  throw 

light  on  this  subject. 

Local  oities  and  other  cities  have  ordinances 
oovering  wholesale  merchandising  agencies, 
pdddlers,  drunners  and  ’'other  business  trades 
and  avocations"  under  which  they  seek  a tax 
of  ^7.50  to  $30.00  per  year  and  the  matter 
is  beccning  quite  a problem  os  it  is  diffi- 
cult and  expensive  to  handle  appeals  in 
such  cases  because  of  the  groat  number  aid 
because  it  is  a continuing  violation  and 
the  fines  for  violation  run  from  $1.00  to 
100.00  for  each  violation. 

I would  appreciate  an  opinion  from  your  of- 
fice on  this  subject  as  soon  as  possible.” 

You  do  not  state  in  your  Is  tter  the  kind  or  substance 
of  the  proposed  ordinance  which  would  affect  the  firms  or  con- 
cerns doing  business  in  the  manner  you  have  described  in  your 
letter.  A(e  conclude  it  is  some  form  of  occupation  or  license 
tax  as  contemplated  by  beetion  6840  Laws  of  Missouri,  1931,  page 
277,  wherein  it  is  provided  as  follows t 

"The  council  shall  have  power  and  authority 
to  levy  and  collect  license  tax  on  whole- 
sale houses,  auctioneers,  architects,  drug- 
gists, grocers,  banks,  brokers,  wholesale 
merchants,  merchants  of  all  kinds,  * *-  * * 
*********************" 

Vie  have  consulted  the  eases  and  decisions  mentioned 
in  your  letter  and  do  not  believe  that  they  bear  an  the  kind  of 
ordinance  the  City  of  Cape  Girardeau  proposes  to  pass,  if  we  can 
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glean  your  contention  from  your  letter.  .g  think  it  more  than 
possible  that  you  hove  in  mind  an  ordinanoe  somewhat  similar 
as  in  the  ease  of  City  of  Sedalia  v.  Standard  Oil  Company  of 
Indiana*  66  led.  2nd.  1.  o.  760.  All  of  the  oases  bearing  on 
this  question  are  oontained  in  the  deoision  which  we  herewith 
quote  the  pertinent  part} 

"The  trial  court  was  also  of  the  opinion 
that  the  ordinanoe  was  invalid  for  lack 
of  uniformity  in  its  operation  because 
it  emitted  to  impose  a similar  tax  upon, 
those  who  sold  gasoline*  but  did  not 
transport  it*  and  upon  those  who  trans- 
ported it  in  containers  of  less  capacity 
than  five  gallons*  whereas  section  3 of 
srtiole  10  of  the  Constitution  of  itis- 
souri  requires  that  taxes  shall  be  uni- 
form upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the  au- 
thority levying  the  tax.  Assuming  that 
there  may  have  been  others  who  sold  or 
transported  this  ooronodity  under  these 
oircumstanoes*  the  requirement  of  uni- 
formity is  met  if  the  tax  falls  alike 
on  all  persons  who  are  in  subs tant i a 1 ly 
the  same  situation.  In  illustrating  this 
principle  the  court  said  in  City  of. St. 

Charles  v.  Schulte*  505  Mo*  124*  264  S. 

W.  654*  655t 

'The  Legislature  delegated  to  eities  of 
the  third  class*  as  it  was  competent  for 
it  to  do*  authority  to  levy  and  oolleot 
a lioonse  tax  an  the  vendors  of  soft 
drinks.  Under  the  general  power  so  dele- 
gated to  it  the  City  of  St.  Charles  was 
not  bound  to  levy  the  same  amount  upon 
all  vendors  of  soft  drinks.  It  could* 
in  its  discretion*  divide  them  upon  any 
reasonable  basis  into  classes*  as*  for 
example*  the  volume  of  business  dens 
(City  of  Aurora  v.  ;toCi«inon  (138  Uo.  38* 

39  5.  T?.  469),  supra),  or  the  specific 
character  of  the  drinks  sold  (in  re  iVat- 
son  (17  S.  . 486*  97  463*  2 iunn. 

Css.  521),  supra),  and  fix  a different 
tax  for  each  class.  (1  Cooley*  Tax'n 
(4th  bd.)  353).  Upon  the  same  principle 
peddlers  have  long  been  classified  in 
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this  state  for  the  purpose  of  taxation* 
Section  9259*  iu  s*  1919  (i!o*  St*  Ann* 

Sec.  15518)* 

There  can  be  no  doubt  bat  that*  under 
well-settled  principles*  respondent  was 
not  bound  to  levy  and  eolleot  a license 
tax  upon  vendors  of  all  kinds  of  soft 
drinks*  if  it  imposed  a tax  upon  the 
vendors  of  any.  It  could  in  its  discre- 
tion have  iriposed  a tax  upon  those  who 
engaged  in  selling  near  beers  without 
imposing  any  at  all  upon  the  vendors 
of  other  soft  drinks.  Carroll  v.  rright, 
151  oe * 728*  63  S.  i.  260j  Coca-Cola  Co* 
v*  Skillman*  91  2&ss.  677*  44  So.  966.* 

See  also*  . x p rte  asotsky*  319  iio*  810* 

6 S*  ...  (2d)  22j  Automobile  Jnsoline  Co* 
City  of  St.  Louis*  52b  io*  456*  32  S* 

H.  (2d)  281* 

On  this  record  it  is  not  made  to  appear 
that  there  was  not  a reasonable  basis 
for  the  classification  adopted.  The  sug- 
gestion that  the  classification  adopt ed 
offends  also  against  the  i ourteenth  Amend- 
ment to  the  constitution  of  the  United 
States  is  sufficiently  met  by  what  was 
said  cn  that  subject  in  Campbell  baking 
Co.  v.  City  of  Harr iscmvi lie,  Ac.  (c.  C. 

A*)  60  F*  (2d)  670. 

Thera  is  a further  suggestion  that  the 
ordinance  is  invalid  because  it  undertook 
to  impose  a tax  upon  a business  conducted 
outside  of  the  territorial  limits  of  the 
city.  The  bill  alleges  that  defendant 
was  engaged  in  the  city  of  Sedalia  in  con- 
ducting the  business  of  selling  and  trans- 
porting gasoline*  but  it  also  alls  ges  that 
it  was  the  defendant* s duty  to  acoount  for 
all  gasoline  sold  by  it*  under  the  terms 
of  the  ordinance,  within  the  state  of  Mis- 
souri. Considering  the  title  of  the  or- 
dinance* the  general  purpose  expressed  in 
it*  and  the  limitation  stated  in  section  6* 
exempting  from  its  operation  gasoline  ship- 
ped from  Sedalia  to  other  eities*  towns* 
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and  villages#  it  is  a reasonable  inter- 
pretation of  the  ordinance  in  question  that 
it  inoluded  a tax  upon  dealers  who#  in  the 
city  of  Sedalia#  conducted  the  business  of 
both  selling  gasoline  and  transporting  it 
within  tho  city#  in  the  manner  mentioned# 
and  also  upon  dealers  who  in  tho  city  of 
Sedalia  conducted  the  business  of  both 
selling  gasoline  and  transporting  it  from 
within  the  city  to  points  within  the  state 
of  Missouri.  So  challenge  has  bean  made 
of  the  territorial  authority  of  the  city 
to  impose  the  tax  upon  the  first  class# 
but  it  is  asserted  that  the  eity  may  not 
impose  the  tax  upon  the  second  class#  be- 
cause of  the  delivery  of  the  gasoline  out- 
side of  the  city.  The  ordinance  does  not 
undertake  to  measure  the  tax  by  the  trans- 
portation outside  of  the  city  of  Sedalia* 

The  right  of  a municipal  corporation  to 
impose  a tax  of  this  kind  upon  an  occupa- 
tion or  business  which  is  oonduoted  within 
the  city  limits,  although  a portion  of  the 
business  was  carried  on  outside  of  the  eity# 
is  generally  recognised.  Postal  Tete graph 
Cable  Co.  v.  City  Council  of  Charleston# 

163  U*  S.  692#  U S*  Ct.  1094#  38  L*  3d. 

871;  7«estern  Union  Tel*  Co.  v.  City  of  Fre- 
mont# 39  <.eo.  892#  58  I*.  ...  416#  26  1*.  A*  A* 

698)  37  Corp*  Jur.  181)  American  union  Ex- 
press  Co*  v.  City  of  Ct*  Joseph#  66  Mo*  676# 

27  Am.  Rep*  382)  City  of  Carterville  v.  Bly- 
stone#  160  Ko*  App.  191#  141  S.  701)  Amer- 
ces. ifg*  Co*  v.  City  of  St.  Louis#  270  Mo* 

40#  192  S*  ...  402.  The  delivery  outside  of 
the  city  of  gasoline  sold  within  the  eity 
did  not  invalidate  that  ordinance* " 

COMCLUSIQK 

.';e  are  of  the  opinion  that  an  ordinance  oould  be  passed 
by  your  city  council  which  would  impose  a license  tax  on  whole- 
sale merchants  or  firms  dealing  in  the  manner  in  which  you  have 
described  in  your  letter* 


Respectfully  submitted# 

OLLIVER  W.  KOLSR 

APPROVED:  Assistant  Attorney  General 


JOTTii  ...  JtQFFMAN  Jr.'  (Acting)  Attorney  General 


TAXATION 


Senate  Bill  94  not  applicable  to  collection  of  \eve» 
ii strict  assessments. 


/■ 


Marc h 22,  1936. 


Hon.  J.  3.  Taylor 
Treasurer  and  Ex-Officio 
Collector  of  sates  County 
Butler,  Ml  ourl 


Dear  Mr.  Taylor: 

Acknowledgment  is  her<s» ith  made  of  your  re  uert  for 
an  opinion  of  tnls  office  reading  as  follows: 

* Since  I did  not  receive  your  opinion  on  the 
advertising  of  drainage  laud  in  the  Grand 
River  Drainage  District  until  too  late  to  sell 
land  on  the  first  Monday  in  Hoveaber,  I an 
wanting  to  Enow  if  land  advertised  since  that 
tied  can  be  sold  now,  or  will  it  have  to  go 
over  until  Hoveaber  next. 

I have  ande  diligent  search  of  the  records  of  this 
office  but  fall  to  find  any  opinion  directed  to  you  respecting 
the  advertisement  of  drainage  land  in  the  Grand  River  District 
for  delinquent  taxes.  I assume  from  your  inquiry  that  it  re- 
spects the  collection  of  taxes  or  sore  properly  speaking, 
benefit  assessments  due  the  Grand  River  Drainage  District. 

1. 

DRAIMAUE  ASSESSMENTS  MOT 
COLLECTIBLE  UhDER  PR0VISIGM3 
OF  SEMATK  BILL  94,  PAGE  43b 
LA»C.  :v  Mld.:PU*l.  19c3. 

Senate  Bill  94  ae  above  olteci  was  not  intended  to  change 
or  vary  the  means  of  collecting  delinquent  drainage  assessments, 
section  Bi-boo,  page  44o,  Laws  of  Missouri  1933,  provides  as  follows: 
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‘Nothing  la  this  act  contained  shall  be 
construed  t6  autnorize  a personal  judgment 
against  any  o» ner  of  auy  land  or  lot,  or 
of  any  interest  therein,  for  any  real  estate 
tar  levied  and/or  assessed  against  such  land 
or  lot,  nor  shall  this  act  be  so  cons trued  as 
to  change  in  any  manner  whatsoever  the  aethod 
of  node  no*  or  that  aay  hereafter  be  provided 
by  lav  for  the  collection  of  drainage  and/or 
levee  assessments,  or  other  special  asses  bents. " 

By  the  provisions  of  this  section  the  Legislature  has 
specifically  stated  that  this  las  vas  not  to  effect  the  mode  of 
collecting  delinquent  levee  and  drainage  assessments  as  existed  at  the 
time  of  the  adoption  of  this  las,  therefore, these  assessments  are  to 
be  collected  by  suit  as  heretofore. 

The  Supreme  Court  of  Missouri  has  passed  upon  this  feature 
of  the  Jonas  .vunger  Lav  in  the  case  of  St.John  Levee  and  Drainage 
District  V3.  Plliman,  76  S.  *.  (3d)  1095.  In  this  case  Judge  Testhues, 
speaking  for  the  Court  stated,  1.  c.  1096: 

■In  the  act  of  1933,  no  reference  whatever  was 
made  to  section  10927  or  its  various  provisions. 

It  will,  therefore,  be  presumed  that  section 
10927  was  not  repealed,  unless  we  are  authorized 
to  say  that  the  Legislature  meant  to  repeal  the 
provisions  of  this  section  by  implication.  «e 
finu  nothing  in  the  act  which  indicates  that 
the  Legislature  intended  to  ohan, e the  precedure 
for  the  enforcement  of  levee  and  drainage  taxes. 

On  the  contrary,  the  ^ct  Itself  in  specific 
lerms  specifies  that  the  provisions  thereof  shall 
not  apply  to  the  enforcement  of  such  taxes. 

Mote  the  reading  of  the  latter  part  of  the  section 
9963d,  page  44o,  Laws  1933  (ho.  St.  Ann.  Sec. 

9c 63d,  p.oG07):  ' • • * nor  shall  this  act  be  so 
construed  as  to  change  in  any  manner  whatsoever 
the  method  or  mode  now  or  that  may  hereafter  be 
provided  by  law  for  the  collection  of  drainage 
ana/or  levee  assessments,  or  other  e eolal 
assessments. * 

So  we  have  here  a specific  direction,  by  the 
lawmaking  body,  that  the  act  ohanglng  the  pro* 
cedure  with  reference  to  the  enforcement  of  state 
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taxes  shall  not  be  so  construed  ae  to  apply  to 
the  enforcement  of  drainage  and  levee  taxes.  The 
Legislature  evidently  had  In  mind  that  section 
10927  and  other  sections  proscribed  certain  pro- 
cedure for  the  enforcement  of  these  taxes,  and  that 
by  reference  a part  only  of  tne  provisions  of  the 
general  revenue  ict  had  been  made  a part  of  the 
levee  district  and  other  acta.  3o,  In  order  to  avoid 
confusion  on  the  subject,  the  legislature  left  the 
procedure  of  the  enforcement  of  xevee  taxes  the  same 
as  befogs,  and  a reading  of  the  ue*  las  dearly  In- 
dicates that  the  Legislature  Intended  its  provisions 
to  apply  only  to  the  state  and  county  revenue." 

In  vies  of  the  foregoing  decision  thers  can  bs  little  doubt 
as  to  ths  props r siethod  of  your  proesdure. 

CulCLUSIOM. 

It  is  therefore  the  opinion  of  this  office  that  drainage 
assessments  of  the  Grand  River  Drainage  District  cannot  be  enforced 
under  ths  provisions  of  senate  Bill  94  and  that  the  provisions  of  that 
las  are  not  applicable  to  the  colleotlon  of  such  assessments,  but 
are  to  be  collected  under  the  provisions  of  the  las  as  existed  prior 
to  the  adoption  of  Senate  Bill  94. 


Reepec.  illy  submltt 


■>  oq.  Q — a — a 


IALTBER,  Jr., 


HARRY 

Assistant  Attorney  Cenerd 


APPROVED: 


hot  iwFiW licK,-' 

Attorney  General 


TAXATION  ANH  Disposition  of  surplus  procaeda  of  tax  sals 


4pril  5,  1535. 


•■on.  Joseph  T,  Tate, 
ros«outing  itorney, 
.}- rooTiade  County, 

>w  ns villa,  v©# 


rear  -<  i r • 


a request  for  ».»n  opinion  bun  boan  recalvod  frtv.4  you 
under  onto  of  h’ovcrsber  l9,  1534,  sniefc  raciest  being  in  th«  fol- 
lowing tarr.* • 

*•  rbe  Count'-  Collector  be*  rnqueated  bv  • t 1 - aeurc 
an  opinion  fror:  you  rafirdlng  thu  disposition  of  surplus 
r'oncy  enl looted  on  n«l«  of  r*fcl  estate  for  t x«ur  siiera 
there  vf,r  & *vcrt**f*  on  ***iu  • r^-ieec  a?  t'-*  of  sulci 

tax  sale. 

?n  tha  nvtnt  th*t  you  hev«  *<lrtu'<iy  j ©sJarad  an  op- 
inion on  the  subject  1 will  dppracleta  receiving  u copy 
of  e8tfi," 

The  question  presented  *>j  your  letter  !.sa  not  been 
squa-ely  settled  in  this  State  cither  by  statute  or  judicial  pre- 
cedent, and  hn^e  only  hear?  oi  !«  to  .Uncover  a fr-  ct«#»  in  othar 
statns  o)  tha  subject. 

Tha  only  relevant  statute  -*bl«h  wa  le  t barn  able  to  dis- 
cover is  l«  8*  Missouri,  142V,  .»aotlor<  as  attendee  by  ! u^m  of 

1233,  sga  425,  423,  which  nrnvjyes  *e  fallowaj 

"'"Thau  reel  estftte  has  been  sold  for  taxes  or  othar 
debt  by  the  sheriff  or  collector  of  an?  county  within 
the  ateta  of  Miitoorl,  end  tha  krm  sells  for  a greater 
amount  than  the  dabt  or  tax  a and  all  costs  in  tha  oa*«, 
a.io  f ho:  owr>  r or  o nor*,  or  eont*  cannot  be  found, 

it  shell  ba  the  duty  of  the  sheriff  or  collector  of  tr.e 
county,  w!.oo  suet  ««>ln  has  he«  . or  oay  baraaftcr  « ade, 
to  E*«Va  s writtan  atutewant  f.escribinf  each  parcel  or 
tract  of  land  sold  by  hlsa  for  a greeter  mount  than  the 
debt  or  taxes  end  all  sorts  in  the  ease,  and  for  which  no 
owner  or  ownara , i^nit  or  agents  can  bo  found,  together 
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ro scouting  ttonoy, 
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with  lb*  h neurit  of  surplus  r:  o . y in  o*o‘.  cune,  wh  oh 
stuta^ant  shall  be  subscribed  arui  s*worn  to  ty  tho  : h r- 
lff  or  collects  muting  tfc*  ca..e  before  ao-s®  officer 
eo."  ®t®nt  to  tdoinioter  oaths  within  this  slat®,  anc  than 
: recanted  to  U u county  court  of  the  county  who:-®  such 
selc  hue  too**  or  "uy  \ ere*  flor  h®  *t®i  >;  unc.  on  the*  a,  - 
revel  of  tic  stator. ant  b the  eourt,  tho  sheriff  or  ro]- 
a c t or  raking  th  auno  a.'bll  j*uy  tho  ?sJc  t urplus  uo.nny 
Into  the  county  treasury,  talcs  tbf  receipt  In  duplie-te 
of  said  treasurer  for  arid  overplus  of  oray  and  retain 
3\c  of  th«  Scld  i.U’liCat®  ruoclits  Myself  nn<2  '"lie  tlo 
>tfcar  • it',  t*  r>  county  court,  end  tbsrMpsa  t)  oourt  ibsll 
charge  * ri  ith  said  *? -ount • ’ r- 

ar  shell  place  in  ch  -oncyt  to  tho  credit  of  the  school 
fund  of  t:  county*  to  t . eld  1.  trust  for  the  I ir  of 
twenty  y^tre  for  th<-  o.>u*r  or  o>ne*e  o;  V ’ir  repr®- 

iSAtctlvas,  li  i.  ; f 1 - t{ 

■hell  not  le  on  ’ 1 c for,  h.  It  u Ml  beco  r u .-er^nent 
oolocl  fund  cr  tho  count]  « ..  . 

o tiers  or  v ®r.ti&  to  ns*®  sat  5 if  notary  proof  of  th  ir  olaiw* 
before  ncc’.v  ’rn*  v>ncyt*  *'TO»'i.r/  , f ‘ t «o  county 

LI  Ir.tsrut  t*)  t 

Tou  will  observe  tr  • t t is  section,  tU  oiu;h  L t u-j+s  not  a:pr*aaly 
provide  for  payment  to  tho  ov.  or  of  the  sun, jus,  it  nevertheless 
ee®  <m  rstasnsbl}  eler*  tn*t  sue  . eye  at  is  eonte  pis  tec*  further- 
more, tK  l n Anctio^  sttenpt  to  d®fi-ia  th®  *.in  "'tsner". 

- th*  css*  of  • chuff!®  *•  oil:  e,  II?  la,  4j?,  £3  o. 

4i  (lntd),  e stetot®  tmerelly  at- Par  to  th®  lseourl  statute  chore 
quoted  v»n#  1 nrolY-d  in  a suit  brought  bv  * mjn**^*  «*po»*  mortg-*:® 
res  record®*  hut-  un  ntured  against  the  sSrtfrsfor,  to  who*  payment  of 
the-  eurplue  pnse*4s  of  u tax  sale  had.  neeo  ale  hr  the  collector, 

*h«  mortgage  rov'.dod  t' • t the  nortfa.o®  ooulo  t*-Ve  pc  rosGion  before 
eturlty  of  tfc*  debt  If  ' a deseed  it  nacessar'*  to  -rot«+ot  Mr  inter- 
ests, The  court  old  tV>t  aueh  payment  ess  i r and  said: 

* a thjnk  It  clear  th*  t the  pie lm t ! f f a were  entitled  to  the 
■•lonay.  fhey  era  the  legal  owner*  * with  tn®  right  to  its 
in  edifte  !>ORas(n!sn,  rub.’aot  to  the  suporior  ri^ht  of  th® 
tax  ooll^etor  to  nela®  end  aell  for  texes.  * * Tho  jfurpluo 

proceeds  in  th®  hands  of  tho  collector  represented  the  prop- 
ort:/, The  rif't  of  the  "ortgaguee  to  tha  property,  a*  f.«/*Inat 
Cannon  (the  r.ortgogor ) , at  thr  time  or  the  ooirurc  and  tele, 
aVnered  to  th*  e-  rplua;  and  tf\ay  *r*re  antitlad,  on  de-annd, 
to  reoeiTH  it,  as  t‘ ®y  -n'  ld  ha* a b®en  entitled  to  danand  and 
rocelvc  th®  property  ltnolf,  bad  tier®  loan  o oonwer;  Ion  of 
it  Into  noney  through  tT.a  yrocasnea  of  u paramount  lien,* 
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ror  eout i “ttorney, 

>•0  ntido  County, 
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'he  oourt  then  referred  to  the  statutory  pro.I.  ion  com- 
parable to  tho  I’laaouri  statute  above  quoted  end  said  tiiat  tie 
•ro^lr  lon  "tliet  *any  balance  remaining  s',  oil  be  paid  to  the  or.r.cr 
or  the  property*  is  -sorely  deolsr.  tory  of  the  lov*  no  it  already 
existed*  "be  gist  a*  that  section  is  the  nuoceedlng  authority  given 
to  the  collector  to  deposit  t e bole  ice  with  tho  county  treasurer, 

* * If  tve  owner  !e  net  present  at  the  r.«le,  or,  if  rresont,  r I'ur  ea 

to  racalva  It*  .'ha  purr  ose  was  to  relieve  the  collector  of  the  duty 

of  reeviiw  the  owner  end  paying  Lin  tha  balance,  or  of  retaining  it 

in  hie  hands  If  tha  ov.ner  should  refuse  to  receive  It*  it  docs  not 
undertake  to  define  what  role’ ion  to  the  pro  erty  a person  auut  benr, 

In  order  to  be  its  ‘owner* , within  tho  tenxa  of  the  section.  !*hot  is 
left  to  he  controlled  by  the  general  principles  of  law  up, lloeble  to 
the  case*  If  no  auperlot  ole  leant  had  cede  known  hie  claim,  and  de- 
manded the  roney,  the  collector  would  ho  e bean  authoris’d  to  pay  the 
surplus  to  the  taxpayer  fro**  vho-.  he  obtained  ;>ous*s»ion  of  the  prop- 
erty} but,  e claimant  ap^oering  and  asserting  hie  right,  the  collector, 
like  any  other  holder  of  funds  to  whloh  tore  nrc  known  rival  clain- 
ente,  necessarily,  If  he  paid  to  either,  took  upon  l lsaelf  tbeporl  1 of 
seeing  that  the  • aywe.nt  as  ■zr.de  to  the  party  lawfully  entitled*’* 

"he  c&ae  Juat  c mrli’ered  would  aeon  to  ba  a jeesonable  and 
r per  eonetruetioa  to  b#  pleood  upon  a atatu  e like  the  Klssourl  stat- 
ute. 'he  right  of  t.‘  c "ortgagee  to  the  surplus  was  sonflraed  in  the  ease 
of  rookoay  -.  uaphrey,  4 eb.  i’noff.)  403,  k 4 l«  • 6ES  11903)  in 
which  the  court  raid; 

"Plainly,  the  first  mortgages  vur.  entitled  to  a lion  on 
the  surplus.” 

Furt?  or,  in  the  ease  of  errer  v.  erd,  71  !-* J.  q.  3” , 71  tl.  401 
(19CU),  tho  court  caid: 

"Voder  whet  I think  Is  n well-rettlcd  rule,  th'-  mortgagee 
-rlor  to  ealc  way  pay  the  taxes  which  the  o ner  of  the 
equity  of  redemption  as  rrinatlly  lla‘ lo  to  nay,  and 
thereby  noqulro  by  a spcclos  of  aubregetion  a lion  for 
the  amount  so  puld  which  In  respeot  of  ; rinrity  occupies 
the  same  position  as  the  tax  lien.  * *ft or  sale,  and 
before  rede-  tlon,  the  mortgagee*  interest  stands  praetloslly 
transferred  to  the  fund.” 

i 

See  else  orcontor  v.  os  ton,  17k  Mane.  41,  flO  '«.;•*  410;  . utborlsnd  v. 
city  of  r lyn,  1M  *v.  ©or  # bi  . ..  4.03. 


Hon.  Joseph  T*  ?et<*, 
’rosocutlif  ttorncy, 
Qsaoonade  County, 
•anewl U e , 

• rril  ; , 1*31 . 
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ln  conclusion,  it  In  our  opinion  that  where  a surplus 
exists  sftsr  the  ssle  of  real  -state  for  taxes,  i*uch  surplus  should 
he  pelt  to  the  omer  of  the  property.  If  only  one  person  has  any 
interest  therein;  thnt  if  the  eolleotor  is  satisfied  that  there  is 
a mild  re oorded  unaetiafied  Aort£S£e  basinet  the  property,  payment 
to  the  extent  or"  th«  than  eortfage  debt  could  be  -ade  to  the  aort- 
fa  ee  end  should  n' t he  paid  to  the  aortpn^cr,  r.ndih-t  if  there  la 
any  doubt  about  ths  parson  to  shots  payment  should  ba  -ade,  the  safest 
procedure  for  the  collector  would  be  to  turn  the  no  nay  into  the  coun- 
ty treasury  under  • • StliNtrl,  1.2S,  >eotlon  Itftl,  as  awe.flec'.  by 

Less  of  It."?,  pegt  42£,  42o , leaving  proof  of  ownership  to  be  tede  to 
the  county  court  under  tht  t section. 


^ery  truly  yours, 


A*lD  E. 

Assistant  Attorney  General 


Arrnovr  P: 


RO5?  MCJCITTRICK 

Attorney  General 


TAXATION:  The  tax  lien  for  State  and  County  taxes,  in 

Missouri,  is  fixed  on  June  1st  on  all  land 
in  the  State  not  exempt  on  that  date,  and 
subsequent  purchase  in  the  name  of  the  United 
States  does  not  exempt  the  land  from  the  lien, 
by  reasxm  of  the  Missouri  Constitution  exempt- 
ing property  of  the  United  States  from  taxation# 
June  19,  1935* 

tiuC  3 S'-  (3. 


Honorable  William  H.  Tandy 
Attorney,  U.  S#  D#  A* 
Holla,  Missouri 

Dear  Sir: 


We  acknowledge  your  recuest  for  an  opinion  dated 
May  25,  1935,  which  is  as  follows: 


"In  connection  with  the  purchase  of 
lands  by  the  United  States  for  for- 
estry purposes  in  Missouri,  this 
department  has  been  with-holding 
taxes  for  the  year  1936  which  be- 
came a lien  by  statute  June  1,  1934* 

On  and  after  June  1,  1935  addition- 
al taxes  will  be  with-held  for  the 
year  1936  if  the  same  procedure  is 
followed.  This  will  result  after 
June  1,  1936  in  the  with-holding  of 
amounts  sufficient  to  pay  the  1935 
and  1936  taxes  which  under  the  statute 
cannot  be  paid  until  after  final  ad- 
justments have  been  made  and  the 
books  turned  over  to  the  Collector. 

"I  would  appreciate  your  decision 
as  to  the  date  of  liability  for 
taxation  when  land  is  sold  to  the 
government.  In  this  connection  your 
attention  is  respectfully  directed 
to  the  following  cases: 

United  States  vs.  City  of 

Buffalo  54  Fed.  2nd  471 


United  States  vs.  Pierce  County, 
et  al  193  Fed.  629 


-5/ <5-/ 


Bannon  vs.  Bums,  39  Fed.  892 


Hon*  Wm«  H*  Tandy 


-2- 


June  19,  1936 


"Your  attention  is  respectfully  called 
to  the  urgent  need  of  this  ooinion 
inasmuch  as  it  affects  numerous  ven- 
dors who  have  optioned  their  lands 
and  are  now  conveying  to  the  United 
States  and  those  whose  cases  are  now 
pending." 

House  Bill  No*  19  authorizing  the  United  States  to 
purchase  reforestation  land  in  Missouri,  which  was  passed 
with  an  emergency  clause  by  the  58th  General  Assembly  of 
the  1936  Missouri  Legislature,  and  was  signed  by  the 
Governor,  provides  in  Section  11702  as  follows: 

"The  consent  of  the  State  of  Missouri 
is  hereby  given  in  accordance  with  the 
seventeenth  clause,  eighth  section  of 
the  first  article  of  the  Constitution 
of  the  United  States  to  the  acquisition 
by  the  United  States  by  purchase  or 
grant  of  any  land  in  this  State  which 
has  been  or  may  hereafter  be  acquired, 
for  the  the  purpose  of  establishing 
and  maintaining  postoTfices,  internal 
revenue  and  other  government  offices, 
hospitals,  sanatoriums,  fish  hatcheries, 
feame  and  bird  preserves  and  land  for 
reioresFai ion*  recreational  and'agri- 
cultural  uses*" 

In  case  of  United  States  v*  City  of  Buffalo  54  Fed* 
2d,  471,  1.  c*  473,  the  majority  of  the  Court  said: 

"No  time  need  be  spent  to  show  that 
property  purchased  by  the  United  States 
with  the  consent  of  the  state  in  which 
it  is  located  is  beyond  the  reach  of 
state  or  municipal  taxation  unless  the 
United  States  consents*  U.  S*  Const* 
art*  If  Sec*  8*  No  clfclm  is  made  that 
it  is*  Moreover,  property  of  the  United 
States  is  expressly  made  exempt  In  New 
York  by  section  4 of  the  Tax  Law  of 
that  state*" 

Article  XIV,  Section  1,  Missouri  Constitution,  ex- 
empts land  in  Missouri,  the  property  of  the  United  States, 
from  taxation,  and  provides  in  part: 


Hon*  ’im.  H*  Tandy 
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"No  tax  shall  be  Imnosed  on  lands  the 
property  of  the  United  States;*  * * *" 

Pursuant  to  the  above  Missouri  Constitution  exemp- 
tion, Section  9743  R.  S.  Mo.  1929,  orovides  in  Dart  as 
follows : 

"The  following  subjects  are  exempt 
from  taxation i * * * * second,  lands 
and  lots,  public  buildings  and  struct- 
ures with  their  furniture  and  equip- 
ments, belonging  to  the  Unite!  States ; 

*7" 

The  Supreme  Court  said  in  Delckhart  v.  Rutgers,  45 
Mo.  130  at  1.  c.  132: 

"This  equitable  rule  is  recognised  In 
Blossom  Van  Court,  and  that  case, 
as  already  observed  decides  that  the 
tax  lien  takes  effect  and  becomes  an 
encumbrance  from  the  Inception  of  the 
assessment." 

Under  the  Constitution  of  Missouri,  Article  X,  Sec- 
tion 4,  all  land  in  Missouri  must  be  assessed  according 
to  its  true  value  and  said  section  provides  in  mart: 

"All  property  subject  to  taxation 
shall  be  taxed  in  prooortion  to  its 
value:  * * * ** 

Under  the  tax  statues  of  Missouri  all  taxes  on  real 
estate  which  became  delinquent  on  January  1,  1935  were 
upon  lands  which  were  assessed  June  1,  1933,  and  the 
Rutgers  case  holds  that  State  and  County  lien  for  taxes 
which  became  delinquent  on  January  1,  1935  attached  on 
assessment,  lour  statement  in  your  reouest  for  an  opin- 
ion is  true,  that  is.  State  and  County  tax  cannot  be  paid 
until  the  tax  books  have  been  turned  over  to  the  County 
Collector,  but  that  does  not  mean  that  the  lien  for  said 
tax  does  not  precede  the  Collector  receiving  the  tax  books, 
nor  does  it  mean  that  the  tax  lien  does  not  become  fixed 
at  true  value  at  assessment. 

In  order  to  determine  when  the  lien  for  taxes  estab- 
lishes Itself  in  Missouri,  we  have  but  to  look  to  the  tax 
scheme  which  the  legislature  has  provided  in  Missouri  as 
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the  same  relates  to  the  establishment  of  the  tax  lien* 


Section  9756  R*  S*  Mo*  1929,  provides  the  time  and 
manner  that  the  Assessor  must  follow  in  making  land 
assessments  in  Missouri*  Said  Section  reads  in  part: 


"The  assessor  or  his  deputy  or  de- 
puties shall  between  the  f lrs£  days 
of  June  and  Jenua-y.  an3  after  being 
furnished  with  the  necessary  books 
and  blanks  by  the  county  clerk  at  the 
expense  of  the  county,  proceed  to 
take  a list  of  the  taxable  personal 
property  in  hl3  county,  town  or  dis- 
trict, ancfassess  the  value  thereof, 
in  the  manner  following  towit : He 
shall  call  at  the  office,  place  of 
doing  business  or  residence  of  each 
person  required  by  this  chapter  to 
list  property,  and  shall  require  such 
persons  to  make  a correct  statement 
of  all  taxable"** property  owned  by  such 
person,  or  under  the  care,  charge  or 
management  of  such  person,  except 
merchandise  which  may  be  required  to 
pay  a license  tax,  being  in  any 
county  of  this  state  in  accordance 
with  the  provisions  of  this  chapter, 
and  the  person  listing  the  property 
shall  enter  a true  and  correct  state- 
ment of  such  property  in  a printed  or 
written  blank  prepared  for  that  pur- 
pose; which  statement  after  being 
filled  out,  shall  be  signed  and  sworn 
to.  to  the  extent  required  by  this 
chapte r by  the  person  listing  the 
property  and  delivered  to  the  assessor* 
focn.  lists  shall  contain:  first,  a 
list  of  all  the  real  estate*  and  lFs 
value,  to  be  listed  and  assessed  on 
the  first  of  jfune.  1893.  and  every 
year  thereafter,  anything  in  this  or 
any  other  section  to  the  contrary. 

■»  » * 1 


Section  9759  R*  S.  Mo*  1929  provides  in  part  as  fol- 


lows : 
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"The  oath  to  be  signed  end  sworn  to 
by  each  person  making  the  statement 
of  property  required  by  this  chapter 
shail  be  as  follows: 

"I  . do  solemnly  swear. 

or  affirm,  that  the  foregoing  TTst 
contains  a true  and  correct  state- 
ment of  all  the  orooerty  made  tax- 
able by  the  laws  of  the  State  of 
Missouri,  * * * * and  all  other  prop- 
erty. and  Its  value  whl ch  1 owned  on 
Fhe  flrsi  <Vy  of  June.  19  ~~  . * * * *• " 

Section  9746  R.  S*  Mo*  1929,  provides: 

"Lvery  person  owning  or  holding  prop- 
erty on  the  first  day  of  June,  in- 
cluding all  such  oroperty  purchased 
on  that  day,  shall  be  liable  for 
taxes  thereon  for  the  ensuing  year." 

Section  9747  R*  S.  Mo*  1929,  provides: 

"Government  lands  entered  or  located 
on  prior  to  the  first  day  of  June 
shall  be  taxable  for  that  year  and 
every  year  thereafter:  school  and 
swamp  lands  and  lots  shall b ecome 
taxable  whenever  the  county  sells, 
conveys  or  agrees  to  convey  its  title; 
real  property  shall  In  all  cases  be 
liable  for  the  taxes  thereon,  and  a 
lien  Is  he reby  vested  ?n  £avor  of  the 
state  In  all  real  property  for  aTl 
taxes  there on i which  lien  tftiall  ba 
enforced  as  hereinafter  provided  in 
this  chapter;  said  lien  shall  con- 
tinue and  be  In  force  until  all  taxes, 
forfeitures,  back  taxes  and  costs 
shall  be  fully  paid  or  the  land  sold 
or  released,  as  provided  In  this 
chapter* " 


Section  9779  R*  S.  Mo*  1929,  provides: 
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"Real  estate  shall  be  assessed  at 
the  assessment  which  shall  commence 
on  the  first  day  of  June,  1893,  and 
shall  be  required  to  be  assessed 
every  year  thereafter." 

Section  9793  R.  S.  Mo.  1929,  provides* 

"I.aoh  tract  o:  land  or  lot  shall  be 
chary  eable  with  Its  own  taxes,  no 
matter  who  Is  the  owner,  nor  lp 
whose  name  It  la  or  was  assessed. 
the  assessment  of  land  or  lots  In 
numerical' order,  or  by  plats  and  a 


'land  list'  in  alphabetical  order,  as 
provided  ty  sections  9780  and  9781, 


for  taxes,  interest  and  costs  charge- 
able thereon;  and  no  error  or  omission 


In  regard  to  the  name  of  any  person 
with  reference  to  any  tract  of  land 
or  lot,  shall  In  anywise  Impair  the 
validity  of  the  assessment  thereof 
for  taxes." 

All  of  the  above  sections  establish  that  the  assess- 
ment for  taxation  In  Missouri  begins  June  1st  and  Is  on 
nroperty  owned  by  taxable  persons  on  that  date,  as  per  its 
true  value.  The  last  four  quoted  sections  establish  that 
the  fiscal  year  for  purposes  of  taxation  begins  June  1st, 
in  each  calendar  year,  and  that  the  tax  lien  based  on 
true  value  establishes  itself  on  the  first  day  of  the 
fiscal  years,  that  In  to  say,  on  June  1st  of  calendar 
years.  The  last  quoted  section  establishes  that  the  tracts 
of  land  assessed  are  chargeable  with  the  tax  lien.  Con- 
struing Section  9793,  supra,  the  Supreme  Court  said  In 
State  ex  rel.  McKee  v.  Clements,  219  3.  N.  900;  231  Mo. 

195,  at  1.  c.  200: 

"By  said  Section  11385  each  tract  of 
land  1 8 chargeable  with  Its  own  taxes 
no  matter  #io  the  owner  is  or  In  whose 
name  assessed.  The  assessment  of  land 
or  lots  In  numerical  order,  or  by  plats 
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and  a ’land  Hat’  In  alobabetical 
order, as  provided  by  preceding  sec- 
tions, imparts  notice  to  the  owner 
that  it  is  assessed  and  liable  to  be 
sold  for  the  taxes  chargeable  there- 
on. This  and  related  sections  make 
the  taxes  a charge  on  the  land-  under 
ail  circumstances,  regardless  of  who 
the  owner  or  prior  lienors  may  be, 
regardless  of  the  name  or  names  In 
which  it  Is  assessed,  and  regardless 
of  any  error  or  omission  in  that 
respect." 


In  the  Missouri  case  of  beOivervllle  v.  Legg,  48  Mo* 
Aop.  573,  the  Appellate  Court,  in  passing  on  statutes 
similar  to  the  ones  now  in  force,  and  heretofore  quoted, 
said  at  1*  c.  576: 

"There  is  such  a thing  in  this  state 
as  a taxable  yearl  about  which  there 
can  be  no  controversy.  *hen  the 
statutes  concerning  the  assessment 
and  collection  of  the  public  revenue 
are  considered.  Section  7569,  Revised 
Statutes  of  1889,  reads:  'Rvery  per- 
son owning  or  holding  property  on  the 
first  day  of  June,  including  all  such 
property  purchased  on  that  day,  shall 
be  liable  for  taxes  thereon  for  the 
ensuing  year.'  Section  7552*  'Real 
estate  shall  be  assessed  at  the  assess- 
ment, which  shall  commence  on  the  first 
day  of  June,  1881,  and  shall  only  be 
required  to  be  assessed  every  two  years 
thereafter.  Rach  assessment  of  real 
estate  so  made  shall  be  the  basis  of 
taxation  on  the  same  for  two  year 
next  succeeding. ' These  sections 
clearly  establish  what  may  be  desig- 
nated as  a taxable  or  fiscal-" year, 
beglnnlng^on  the  Tlrst  day  of  June  in 
each  year.  *rtie  supreme  court  of  the 
state  ha  a recognised  this  in  several 
decisions.1^ 


State  and  County  taxes  in  Missouri  become  delinquent 
on  January  1st,  at  a subsequent  time  in  the  tax  scheme 
when  the  State's  lien  has  become  fixed,  and  Section  9936. 
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R.  S.  tfo.  1929  provides: 

"All  real  estate  upon  whlcn  the  taxes 
remain  unpaid  on  the  first  day  of 
January,  annually,  shall  be  deemed 
delinquent,  and  the  said  county  col- 
lector shall  proceed  to  enforce  the 
lien  of  the  state  thereon,  as  re- 
quired by  this  chapter;  and  any  fail- 
ure to  properly  return  the  delinquent 
list,  as  required  by  this  chapter, 
shall  In  no  way  affect  the  validity 
of  the  assessment  and  levy  of  taxes, 
nor  of  the  judgment  end  sale  by  which 
the  collection  of  the  same  may  be  en- 
forced, nor  in  any  manner  to  affect 
the  lien  of  the  state  on  such  delin- 
quent real  estate  for  the  taxes  un- 
paid thereon*" 

The  State  tax  lien  on  delinquent  taxes  must  be  fore- 
closed upon  the  first  Monday  In  Kovember,  following  the 
January  delinquency,  under  the  provisions  of  the  Jones 
Munger  Tax  Lav,  and  at  the  sale  a successful  bidder  may 
Interpose  a cloud  upon  the  title  in  favor  of  holders  of 
tax  certificates  to  land  which  the  United  States  Depart- 
ment of  Forestry  has  contracted  to  purchase. 

The  Jones  Munger  Tax  Law  appears  in  the  Missouri  Laws 
of  1933.  Aithout  quoting  the  whole  act  we  call  you  atten- 
tion to  the  provisions  of  Section  9962a  appearing  at  page 
430: 


"All  lands  and  lots  on  which  taxes 
are  delinquent  and  unpaid  shall  be 
subject  to  sale  to  discharge  the 
lien  for  said  del inquept  and  unpaid 
taxes  as  provided  for  in  this  act 
on  the  first  Monday  of  iTovembcr  of 
each  year,  and  it  shall  not  be  nec- 
essary to  include  1 -u  pa  sc  the 

owner,  mortgagee,  occupant  or  any 
other  person  or  corporation  owning 
or  cla i sing  an  interest  in  or  to  any  p 
of  8 aid  ^ands  or  lotsTn  the  notice 
oT  such  sale ; provided,  however. de- 
linquent taxes,  with'  penalty,  Int er- 
est  and  costs,  may  be  paid  to  the 
county  collector  at  any  time  before 
the  property  is  sold  therefor* 


Hon.  Tim.  H.  Tsndy 


'9 


June  19,  1935. 


"ihe  entry  of  record  by  the  county 
collector  listing  the  delinquent 
lands  and  lots  as  nrovlded  for  In 
this  act  shall  be  and  become  a levy 
upon  such  dellnouent  lands  and  lots 
for  the  ourpose  of  enforcing  the  lien 
of  delinquent  and  unpaid  taxes,  to- 
gether with  penalty.  Interest  and 
costs. n 


C3HCLJSI0M. 


Notwithstanding  contracts  of  purchase  now  held  by 
the  United  States  Department  of  Forestry,  referred  to 
in  your  recuest,  this  department  Is  of  the  oolnlon  that 
the  State  and  County  tax  lien  la  favor  of  the  State  of 
Missouri  becomes  fixed  on  June  1st,  of  each  year,  which 
date  Is  the  first  date  of  the  fiscal  tax  year.  On  June 
1st,  of  any  year, real  property,  the  title  to  which  was 
at  that  time  vested  in  any  person,  natural  or  artificial, 
where  that  person  is  not  exempted  under  the  provisions 
of  the  Constitution  and  exemption  statutes  pursuant  there- 
to, on  the  first  minute  of  that  day  become  subject  to  the 
State  and  County  tax  lien  and  it  Is  then  attached  and  be- 
comes final,  and  the  fact  that  the  United  States  Depart- 
ment of  Forestry  thereafter  purchases  the  land  In  the 
name  of  the  United  States  of  America,  pursuant  to  a con- 
tract of  purchase  entered  into  prior  to  June  1st,  does 
not  preclude  existence  of  the  tax  lien  which  came  into 
force  during  the  pendency  of  said  purchase  contract,  Al- 
though the  amount  of  the  lien,  which  became  fixed  on  true 
value,  cannot  be  computed  until  other  State  taxing  agen- 
cies act. 

It  is  true  that  the  Constitution  and  Statutes  of 
Missouri  exempt  land  purchase!  by  the  United  States  for 
reforestation,  but  this  exemption  does  not  extend  to 
United  States'  lands  which  are  subject  to  a fixed  tax 
lien  at  the  date  the  title  passes  to  the  United  States 
government,  and  valid  tax  certificates  issued  or  out- 
standing pursuant  to  the  statutory  enforcement  of  State 
and  County  tax  liens  should  be  given  sanction  by  the 
Courts  even  against  federal  ownership  of  the  land,  fca 
admit  that  the  United  States  cannot  be  amed  except  with 
Its  consent,  but  that  fact  does  not  mean  that  the  obli- 
gation to  pay  the  State's  lien  does  not  exist  against  the 
United  States  when  they  ourchase  reforestation  land. 
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None  of  the  cases  cited  In  the  reauest  for  an  opin- 
ion can  be  taken  for  authority  for  the  legal  proposition 
that  the  lien  for  State  and  County  taxes  In  Missouri, 
which  the  Legislature  has  established  to  take  affect  on 
June  1st,  of  each  fiscal  year,  the  date  of  the  annual 
assessment  on  oroperty.  Is  not  final  as  a charge  against 
property  acquired  by  the  United  States  or  any  other  per- 
son  on  or  after  June  1st,  of  aaid  fiscal  year* 

The  statutory  liens  which  the  Federal  Court  construed 
In  the  three  Federal  cases  cited  in  the  request  for  an 
opinion  were  given  a retrospective  operation  because  the 
lien  statutes  under  consideration,  by  their  terms,  required 
a retrospective  construction*  The  Missouri  Statutes  es- 
tablishing a tax  lien  on  real  estate  owned  on  June  1st,  are 
clearly  prospective,  not  possible  of  retrospective  con- 
struction SDplled  in  the  federal  cases  cited*  In  Missouri 
the  State's  tax  lien  falls  within  the  enforceable  liens 
described  in  the  concurring  opinion  of  Judge  Hand  in  United 
States  v*  City  of  Buffalo,  54  fed*  2d,  471,  where  at  1*  c. 
474,  the  Judge  said: 

"I  agree  in  the  result  but  for  other 
reasons  than  my  brothers*  The  ques- 
tion aopears  to  me  wholly  one  of 
state  law,  with  which  the  sovereignty 
of  the  United  States  has  nothing  to 
do,  although  of  course  I agree  that 
no  state  may  tax  property  of  the 
United  States*  On  the  other  hand  I 
do  not  understand  it  to  be  dispute? 
thaF  when  the  United  StaFes  takes 
over  property,  it  takes  iFfeubJect 
to  whatever  liens  are  upon  It.  tax 
ITens  llkc~t5e  rest  * if  the  law  of 
a state  were  that  ail  taxes  shou  ld“ 
be  liana  bus  of  .<iai  en  first,  the  t lme 
of  the  assessment,  but  might  be  com- 
puted. levied  and  extended  t£e 
rolls  before  July  first.  I_  see  no 
reason  why  they  should  not  be  a lien 
upon  land  conv eyed  to  the  United 
States  on  March  seqpqd.  ±he  act  of 
liquidating  and  formally  imposing 
the  tax  woulcFFof.  in  my  Judgment  be 
in  defeasance  of  the  sovereignty  of  the 
United  States*  I cannot  agree  wiFE 
the  contrary  ruling  in  U*  £>•  v* 

Plercs  County  (D.  C.  ) 193  F.  529* 
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Bannon  v*  Burnes  (C.  C.)  59  Ft  892, 
contains  a dictum  In  accord,  but  it 
was  altogether  unnecessary  to  the 
result*  The  levy  and  extension  on 
the  rolls  are  not  adversary  proceed- 
ings against  the  United  States,  like 
an  arrest  or  seizure  of  its  property; 
they  do  no  more  than  fix  the  amount 
of  a charge  already  imposed,  and  the 
liquidation  does  not  denend  upon  ques- 
tions in  which  the  United  States  is 
interested  except  as  all  other  owners 
of  property.  They  are  not  directed 
against  it  individually,  as  is  a suit, 
or  a condemnation." 

The  above  concurring  opinion,  wo  believe,  properly 
classifies  the  propositions  of  law  accredited  to  the 
Pierce  and  Burns  cases,  cited  in  the  request  for  an  op- 
inion as  dictum.  This  holding  in  the  concurring  opinion 
has  been  quoted  and  followed  in  later  Federal  cases. 

None  of  the  later  cases  overrule  outright  the  majority 
opinion  in  the  Buffalo  case,  but  on  the  other  hand  all 
late  lederal  and  all  Unite!  States  cases  citing  the 
buffalo  case  as  authority  use  the  logic  of  Judge  Hand 
in  his  concurring  opinion,  some  even  quoting  him,  in  com- 
ing to  their  conclusion,  that  immunity  of  the  United  States 
from  local  taxation  Includes  freedom  from  all  taxes  not 
final  as  charged  against  property  at  the  time  the  United 
States  acquired  it* 

We  are  of  the  opinion  that  since  in  Missouri  the  Su- 
preme Court  has  held  that  the  tax  lien  is  final  on  June 
is  t,  of  each  year,  as  the  Statutes  provide,  the  fact  that 
the  assessment,  computation,  levy  and  extension  on  the  tax 
books  follow  later  in  the  tax  scheme  does  not  change  the 
effective  statutory  date  of  this  fixed  statutory  lien  to 
some  other  date,  merely  because  the  United  States  is  the 
purchaser  with  prosoective  constitutional  tax  exemptions  o 
on  said  land*  The  sovereignty  of  the  State  of  Missouri 
to  make  and  enforce  its  fixed  statutory  tax  lien  as  of 
the  date  fixed  should  be  respected  in  the  Federal  Courts, 
and  the  three  cases  cited  do  not  indicate  that  the  tax 
lien  for  State  taxes  will  not  be  respected  when  the 
Missouri  Tax  scheme  be  under  consideration* 

There  can  be  no  doubt  but  that  the  United  States  is 
authorised  to  purchase  reforestation  land  In  Missouri, 
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and  that  under  the  Missouri  Constitution  reforestation 
land  purchased  by  the  United  States  in  Missouri  is  ex- 
emot  from  taxation,  and  this  is  constitutionally  true, 
any  act  of  the  Missouri  Legislature  taxing  lands  of  the 
United  States  to  the  contrary  notwithstanding.  The  fact 
that  the  United  States  Government,  in  the  exercise  of  ita 
powers  to  carry  out  its  functions  'inds  it  necessary  and 
convenient  to  contract  the  purchase  of  reforest  at  ion  land 
in  Missouri  from  owners,  is  no  legal  Justification  for 
holding  that  the  owner,  during  the  contractual  period  and 
prior  to  the  transfer  of  title,  can  give  a deed  to  the 
United  States,  thereby  defeating  a fixed  tax  lien  then  ex- 
isting against  the  real  estate*  The  United  States  Govern- 
ment purchasing  real  estate,  purchases  the  same  subject  to 
valid  existing  tax  liens  the  same  as  a private  owner,  and 
the  constitutional  tax  exemption  In  favor  of  the  United 
States  Government  is  not  retroactive  in  its  opera!  ion,  ex- 
tinguishing tax  liens  against  the  land  that  became  fixed 
prior  to  United  States  ownership*  In  Missouri  taxes  are 
properly  assessed  against  all  lands,  exceot  where  at  the 
time  of  the  accrual  of  statutory  lien,  (June  1st,  of  the 
year  the  Assessor  lists  the  land)  the  land  be  legally  ex- 
empt because  the  real  owner  appears  to  be  one  of  those  pri- 
vileged few  named  in  the  Constitution  whose  land  holdings 
on  June  1st,  are  exempt*  The  United  States  Government,  with 
contractual  right  to  buy  land  in  Missouri,  is  not  the  legal 
owner  until  it  receives  the  title,  and  the  fixed  tax  liens 
existing  against  the  land  which  it  gets  title  to  are  not 
reasonably  to  be  defeated  by  subsequent  government  owner- 
ship exempting  the  land  from  taxation  under  the  Missouri 
Constitution*  We  do  not  understand  that  the  Government 
option,  referred  to  in  the  reauest,  is  any  more  than  a 
contract  to  purchase*  We  do  not  understand  that  the  Govern- 
ment considers  itself  a vendee  in  oossesslon,  under  the 
option  which  it  holds,  or  that  the  United  States  took 
title  to  the  lmd  at  the  time  of  entering  Into  the  option* 


Respectfully  submitted 


WM.  ORR  SAWYERS 

Assistant  Attorney  General* 

APPROVED: 


johi  w:  wsmanr. 

(Acting)  Attorney  General* 
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INTOXICATIN'"  IQUORS : Sales  of  intoxi  ^ng  liqupr  m<  "before 

prohibited  hour  .or  delivefcj-  after  pro- 
hibited hour  would  be  unlaw#®!* 


June  19,  1955. 


Tavern  Talk 

910-12  Central  Street 

Kansas  City,  Missouri 


Gentlemen : 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  which  reads  as  follows: 

*1  have  before  me  a copy  of  the  story 
which  appeared  in  the  Kansas  city 
Journal  Post,  Thursday,  June  6. 


"Could  we  have: 


(1)  A copy  of  the  Attorney- General  * a 
opinion  interpreting  the  newly 
enacted  liquor  and  beer  lave. 

(2)  May  a guest  in  a hotel  order 
and  pay  for  drinks  at  11:5b  p.m. 
Saturday  night  or  1:25  a.m.  Tues- 
day morning  and  then  have  those 
drinks  served  by  the  hotel  after 
13:01  a.m.  Sunday  morning  or  1:31 
a.m.  Tuesday  morning. 

(3)  It  is  our  understanding  that 
drinks  purchased  before  the  legal 
closing  hour  may  be  consumed  on 
the  premises  after  the  legal  clos- 
ing hour.* 


As  soon  as  copies  of  the  opinion,  interpreting 
the  newly  enacted  liquor  laws  are  available,  we  shall  be 
glad  to  send  you  a copy  of  the  same. 
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We  direct  your  attention  to  Section  15-a  of  the  1 teeter 
Oontrol  Act  regarding  the  hours  of  sale  which  reads  as  fol- 
lows : 


"Ho  person  having  a license  under 
the  provisions  of  this  aot  shall 
sell , give  away,  or  otherwise  dis- 
pose of,  or  suffer  the  same  to  he 
done*  upon  or  about  his  premises, 
any  intoxicating  liquor  in  any 
quantity  between  the  hours  of  1:3G 
o'clock  A,  U.  and  8:00  ©‘clock  A.M. , 
and  any  person  violating  any  pro- 
vision of  this  section  shall  be 
deemed  guilty  of  a misdemeanor." 


It  is  plain  from  reading  the  aoove  section  that  the  sale 
of  intoxicating  liquors  is  prohibited  between  hours  of  1:30 
d‘ clock  and  6:00  o'clock  A.  11* , and  that  said  liquors  shall 
not  be  given  away  or  otherwise  disposed  of  on  or  about  the 
premises  between  those  hours. 


In  light  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  if  a person  order  and  pay  for  intoxicating 
liquor  at  11:55  P.K.,  Saturday  night  or  1:25  A.  M.,  Tuesday 
morning  for  delivery  after  13:01  o'clock  Sunday  morning  or 
-.31  o'clock  Tuesday  morning,  and  if  the  licensee  supply 
said  person  intoxicating  liquors  by  delivery  after  the  hours 
aforementioned,  that  it  would  be  in  violation  of  Section 
15-a,  supra.  Inasmuch  as  the  delivery  of  intoxicating  liquor 
is  necessary  to  consummate  the  sale  thereof,  if  the  delivery 
be  made  after  the  prohibited  hour,  the  sale  would  come  within 
the  purview  of  the  Act  and  therefore  would  be  unlawful. 


Respectfully  submitted. 


APPROVED:  RUSSELL  0.  STORE 

Assistant  Attorney-General 


’0HK  W.  HOFFMAN,  Jr. 
Acting)  Attorney-General. 
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COUNTY  ASSE3SOR:)  Not  required  to  designate  school  district  on  land 
County  Clerk  ) tax  book — Duty  on  County  Clerk. 


December  17,  1935. 


Honorable  Peyton  Tabb 
Assessor  of  Lafayette  County 
Lexington,  Missouri 


<1 


Dear  Mr.  Tabb: 

Acknowledgment  is  herewith  made  of  your  letter 
of  December  7,  1935,  requesting  an  opinion  of  this  office 
on  the  following  matter: 

"I  am  writing  for  your  opinion  ae  to 
whose  duty  it  is  to  designate  the 
school  districts  on  the  land  tax  books, 

I am  unable  to  find  any  statute  that 
seems  to  cover  this  point  and  find 
different  counties  following  various 
plans. 

Sec.  9261  Provides  for  assessor  putting 
school  district  on  list  and  Personal 
Book. 

Sec.  9780  Gives  minute  details  as  to 
division  and  arrangement  of  assessor's 
books,  but  makes  no  provision  for  school 
districts,  but  does  provide  for  road 
districts. 

Sec.  9315  Provides  that  if  any  change 
of  boundary  lines  is  made,  the  county 
clerk  shall  be  officially  notified; 

(He  being  official  custodian  of  the 
school  records  and  reaps.) 

Sec.  9252  Provides  county  clerk  shall 
receive  compensation  for  figures  in 
school  tax  column." 
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To  arrive  at  a correct  decision  respecting  the  above 
Inquiry  It  is  necessary  for  us  to  understand  the  manner  In  which 
the  assessment  of  taxes  for  school  purposes  was  handled  at  the 
time  our  present  Section  9261  R.  S.  Missouri  1929  developed  into 
its  present  form.  Prior  to  1899  school  taxes  were  extended  in 
a separate  book  called  the  "School  Tax  Book",  which  tax  book  was 
divided  into  the  various  columns  and  it  was  also  separated  into 
the  various  school  districts.  It  was  the  duty  of  the  County 
Clerk  to  list  the  taxpayers  in  their  respective  school  districts 
under  this  law.  Section  8067  R.  S.  Missouri  1889* 

The  3upreme  Court  of  the  State  of  Missouri  had  occasion 
to  pass  upon  the  relative  duties  of  the  County  Collector,  the 
County  APcessor  and  the  County  Clerk  under  the  law  as  then  existed. 
In  the  case  of  State  ex  rel.  Hamiltonvws.  Brown,  Collector,  72  3.  W. 
640,  172  Missouri  374.  the  Court  approved  the  opinion  of  the 
trial  court  which  stated  among  other  things  as  follows,  1.  c.  379: 

"The  d'ty  of  making  the  'school  tax 
book*  devolves  upon  the  county  clerk, 
which  book  shall  be  subdivided,  corres- 
ponding to  the  districts  in  the  county 
and  numbered  accordingly,  and  he  shall 
place  in  the  proper  subdivisions:  first, 
a list  of  the  names,  alphabetically 
arranged,  of  all  persons  owning  any  per- 
sonal property  in  the  districts,  total 
value  thereof  and  the  amount  of  school 
tax  assessed  thereon;  second,  a list 
of  all  the  lands  and  town  lots,  etc. 

(Sec.  8067,  R.  S.  1889.)  The  enumeration 
lists  inform  the  county  clerk  of  the 
amount  required  and  the  rate  of  taxation 
in  each  district  and  also  the  names  of 
the  resident  taxpayers  in  such  district, 
while  the  assessment  of  the  county  asses- 
sor, as  returned  in  his  lists,  informs 
the  clerk  of  the  property  owned  by  such 
resident  taxpayer.  Prom  these  two 
sources  of  information  Jie  is  enabled  to 
make  up  the  ' school  tax  book. 1 The 
county  clerk  of  Lincoln  county  in  making 
up  the  school  tax  book  containing  the 
assessment  complained  of  proceeded  in 
the  manner  above  indicated.  The 
plaintiff  as  curator  of  Hamilton  was 
returned  by  the  district  clerk  as  being 
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In  District  No.  4,  and  the  county  clerk, 
without  Ignoring  the  enumeration  lists, 
could  not  have  placed  him  elsewhere. 

The  asggssog  Is  flot  requ^rgd  or  authorize^ 
to  c e terming  the  school  Up. trio t of  a 
Taxpayer;  the  'assessor's  bookfr  wKTch  he 
maxes  up-- legally  made  up— contains  no 
such  information.  The  as  essor  has  to  do 


with  no  particular  tax,  but  hi6  duty  is 
ended  when  he  has  ascertained  and  listed 
all  the  taxable  real  and  personal  pro nerty 
In  his  county,  with  the  name  of  the  re- 
spective taxpayer  (sec.  7631,  R.  3.  1889; 
amended,  laws  1893,  p.  216),  and  made  his 
assessment  book  therefrom. 


'The  assessor's  book  when  turned  over  to 
the  county  court  would  not  contain  the 
number  of  the  school  district  of  any  tax- 
payer, and  hence  the  equalization  board 
could  not  remedy  any  such  wrong  as  lshere 
complained  of.  The  alleged  wrong  first 
arises,  when  the  county  clerk,  after  the 
assessor's  books  are  corrected  and  ad- 
justed, makes  out  the  school  tax  book,  and 
then  fails  to  proceed  In  so  doing  as  the 
law  dlreots.*  * * *" 


This  decision  handed  clown  February  24,  1903,  construed 
the  law  as  existed  in  1898.  As  heretofore  stated,  in  1899  the  law 
was  materially  changed  in  that  the  "School  Tax  Book"  was  done  away 
with  and  the  Information  theretofore  contained  in  such  was  directed 
to  be  "extended  by  the  county  clerk  upon  the  general  tax  books  of 
the  county."  A proviso  w s then  added  to  Section  8067  R.  S.  Missouri 
1839  reading  as  follows: 

"And  it  shall  be  the  duty  of  the  county 
assessor  in  listing  property  to  take  the 
number  of  the  school  district  in  which 
said  taxpayer  resides  at  the  time  of 
making  his  list,  to  be  by  him  marked  on 
said  list  and  also  on  the  personal  assess- 
ment book,  in  columns  provided  for  that 
purpose." 
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By  these  amendments  of  1899  It  was  the  purpose  of  the 
Legislature  to  do  two  things,  first,  to  abolish  the  expensive 
"School  Tax  Book"  and  consolidate  It  with  the  general  tax  books 
of  the  County,  and  second,  to  supply  the  County  Clerk  with  some 
additional  Information  which  might  be  valuable  to  him  In  making  , 
out  the  tax  books.  The  Legislature  was  careful  to  direct  the  placed 
In  which  it  was  the  duty  of  the  county  assessor  to  designate  tne 
school  district  of  the  taxpayer.  The  Legislature  by  its  terms  re- 
tired the  assessor  to  designate  on  the  list  the  echool  district 
and  to  also  place  that  designation  in  an  appropriate  column  upon  the 
personal  assessment  book.  We  Cannot  assume  that  the  Legislature 
by  using  these  distinct  and  specific  terms  in  placing  additional 
duties  upon  the  county  assessor  which  did  not  theretofore  exist, 
intended  th  t the  duties  should  be  by  implication  and  construction 
extended  to  Include  further  and  additional  duties  which, had  the 
Legislature  so  desired,  they  could  have  specifically  provided  for. 

We  must  remember  that  heretofore  the  entire  duty  and  responsibility 
in  designating  school  districts  rested  solely  upon  the  county 
clerk  and  that  by  amendment  certain  specific  duties  have  been 
placed  upon  the  assessor  which  lighten  the  burden  theretofore 
resting  upon  the  county  clerk.  In  view  of  these  facts  it  would 
be  substituting  our  own  Judgment  for  the  Judgment  and  discretion 
of  the  Legislature  to  hold  that  the  county  assessor  was  not  only 
required  to  place  that  designation  upon  the  list  and  the  personal 
assessment  book  but  was  also  required  to  place  the  designation  of 
school  districts  upon  the  real  state  assessment  book. 


CONCLUSION, 


It  is  therefore  the  opinion  of  this  office  that  the  duty 
to  designate  school  districts  oh  the  land  tax  books  rests  upon  the 
county  clerk  and  that  the  duty  of  the  county  assessor  in  this 
respect  ends  when  he  has  made  such  designation  upon  the  assessment 
list  and  upon  the  personal  assessment  book. 

lly  submitted, 


APPROVED: 


IY  0.  WALTNER,  Jl., 
Assistant  Attorney  General 


JOHN  W.  rfOFFUAN,  Jr., 
(Acting)  Attorney  General 
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1.  A newspaper, in  order  to  publish  the  financial  statement 
of  a count-.y,  must  be  qualified  under  Section  13775  Laws 
1931,  page  103,  and  the  question  as  to  whether  or  not  the 
newspaper  possesses  the  qualifications,  is  one  of  fact. 

2.  County  Budget  Act.  The  county  court  may  pay  a sum  in 
excess  of  the  amount  estimated  in  the  budget  out  of  the 
funds  oi  Class  5, provided  it  does  not  jeopardize  the  prior- 
ities of  the  four  prior  classes,  or  the  same  may  be  paid 
from  the  funds  of  class  6. 
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Honorable  Hampton  Tisdale 
rosecuting  Attorney 
Cooper  County 
Boonv  lll3,«.isso  rl 


Dear  ir: 


This  Department  Is  in  receipt  of  your  letter  of 
.•iay  3,  1935  wherein  you  request  an  opinion  on  two  ques- 
t’ons  now  under  consideration  in  your  county.  The  letter 
If  as  follows: 

"I  was  inf o mad  by  the  Presiding  Judge 
of  the  County  Court  of  Cooper  County 
that  he  had  discussed  with  you  the 
legality  of  publishing  the  Cooper  County 
financial  statement  In  the  Qtterville 
Review,  a newspaper  published  in  Otter- 
villa,  lAiasourl. 

In  the  Session  uawc  of  1933,  page  353,  Lection 
12165  the  publication  of  a county  ilmnclal 
statement  is  made  mandatory  in  some  newspaper 
of  general  circulation  published  within  the 
county. 

Section  13775  of  the  Laws  of  1931,  page 
303  provides: 

•All  public  advertisements  and  orders 
of  publication  required  by  law  to  be 
made,  end  all  legal  publications  affecting 
the  title  to  real  estate,  shall  be  pub- 
1 ' shed  in  some  dally,  tri-weekly,  semi- 
weekly  or  weekly  newspaper  of  general 
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circulation  In  the  county  where  lo- 
cated and  which  shall  have  been  ad- 
mitted to  the  post  office  as  second 
class  matter  In  the  city  of  publica- 
tion; shall  have  been  published 
regularly  ard  consecutively  for  a 
period  of  one  year;  shall  have  a list 
of  bona  fide  subscribers  voluntarily 
engaged  as  such  who  have  paid  or  agreed 
to  pay  a stated  price  for  a subscription 
for  a definite  period  of  time.  ...  1 

ihe  County  Court  asked  e for  an  opinion 
on  the  advisability  of  publishing  the 
statement  In  lhe  Ottervllle  hevlew  and 
I advised  then  that  this  paper  was  not 
a legal  publication  since  It  did  not 
meet  the  requirements  of  the  foregoing 
beotlon. 

I am  enclosing  herewith  a copy  of  The 
Ottervllle  hevlew  dated  April  26,1955# 
for  your  examination.  You  will  note 
that  this  paper  Is  not  entered  as 
second  class  matter  In  the  fost  Office 
at  Ottervllle ,*i ssourl # which  seems  to  be 
an  essential  requirement,  for  a legal 
publication.  It  was  In  existence  a year 
on  April  5#  1955,  but  had  not  been  In 
existence  a year  at  the  time  the  state- 
ment was  required  by  law  to  be  published, 
furthermore,  this  paper  does  not  state 
whet hr  It  Is  a weekly,  semi-weekly,  tri- 
weekly or  e da'ly.  Its  circulation  is 
confined  for  the  most  part  to  Ottervllle 
Township,  with  no  general  circulation  In 
Cooper  County,  rtlth  these  faets  In  mind, 

I advised  the  County  Court  that  The 
Ottervllle  Hevlew  did  not  meet  the  necessary 
legal  requirements. 

The  County  Court  is  desirous  of  my  getting 
an  opinion  from  you  on  this  question.  They 
desire  to  know  (1)  Is  the  Ottervllle  Review 
of  Ottervllle,  Missouri,  a newspaper  legally 
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qualified  to  print  the  Cooper  County 
financial  statement? 

The  County  Court  set  up  the  sum  of  „ 750.00 
to  pay  the  coat  of  printing  the  financial 
statement.  (2)  The  court  also  desires  to 
icnow  in  the  evert  the  *750.00,  as  set  up 
in  -lass  5 of  the  budget  for  the  printing 
of  the  financial  statement  is  inadequate, 
can  the  Court  add  to  this  sum  of  >750.00 
an  additional  amount  out  of  Class  5 so 
long  as  the  total  amount  set  up  in  Class 
5 will  allow  them  to  do  so  without  taking 
any  funds  from  any  other  class,  and  pro- 
vided there  is  a surplus  in  Class  5 at 
the  3nd  of  the  year  after  all  disbursements 
are  made? 

1 would  appreciate  your  advising  me  with 
reference  to  this  matter  as  soon  as  possible." 


I. 


Ah  -n,  IN  GHD.-.R  TO  .131 

l IIAICIaL  . r .r  A CG11TY, 

J.UCT  U-  JDALI:  I .D  UNDJ.R  SECTION 
13775  LAVS  1931,  page  303,  AND  THE 
^U-STloN  Air  TO  H TH  -R  OR  NOT  TH:. 

3 RAP HR  R0SSH53-5  TH  . 4UALIr ICATIOMH, 
IS  ONc.  O t PACT. 


Your  question  in  regard  to  the  Ottervllle  Review, 
ostensibly  a newspaper  published  in  your  county,  involves 
a question  of  fact.  Seotlon  13775  Laws  of  1931,  page  303, 
as  contained  in  your  letter,  sbtfi  forth  the  qualifications 
of  a newspaper  which,  in  our  opi"'on,  includes  the  publica- 
tion of  the  county  financial  statement.  whether  or  not 
the  OttervTlle  Review  has  been  admitted  to  the  oost  office 
a?  second  class  matter  is  a question  of  fact  which  may  or 
may  not  be  true,  although  we  frankly  admit  that  from  our 
cursory  examination  of  the  inclosed  copy  we  see  nothing  to 
indicate  that  it  has  been  admitted  to  the  post  office  as 
second  class  matter.  It  may  or  may  not  be  a weekly,  trl- 
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weekly  or  semi-weekly  newspaper  of  general  circulation 
In  the  co.nty.  The  copy  Itself  does  not  Indicate  at 
what  Intervals  It  Is  published,  -he  question  of  general 
circulation  is  discussed  In  an  opinion  which  was  rendered 
by  this  department  on  September  27,  1934  to  Honorable 
James  H.  Rooney,  Liberty,  Missouri,  a copy  of  which  is 
herewith  inclosed.  die  question  of  the  length  of  time 
a newspaper  should  be  published  In  the  county  Is  contained 
in  an  opinion  to  Hon.  %#  H.  Holmes,  Prosecuting  Attorney 
Varies  County,  Vienna,  Missouri,  a copy  of  which  Is  here- 
with inclosed.  The  county  court  has  Jurisdiction  and 
Is  the  proper  tribunal  to  pass  upon  the  facts  and  apply 
the  law, and  determine  the  question  whether  the  paper  Is 
such  a publication  as  Is  required  by  the  statutes. 


II. 


COUNTY  HlDtlaT  ACT.  TH.  COUNTY 
COURT  di^Y  PAY  A SUM  IN  EXCESS 
OR  THa  AAOUMT  '.ST  IMATKD  IN  THE 
uUDG.T  OUT  OR  THE  RUM  OS  OR  CLASS 
5, PROVIDED  IT  Do^S  NOT  JEOPARDISE 
THE  PRIORITIES  OR  THE  i-OUR  PRIOR 
CLASSES,  OH  THa  SA*  . -AY  HE  PAID 
PROM  THE  RUMDS  OR  CLASS  6. 


The  county  court  Is  requirod  to,  by  Section  8 
page  345  Laws  of  Missouri  1933,  at  the  regular  February 
term,  go  over  the  estimates  and  revise  and  amend  the 
same  In  such  a way  as  to  nromote  the  efficiency  and 
economy  In  the  county  overnment;  there  Is  also  a 
provision  for  altering  or  changing  the  amount.  Within 
five  days  after  the  date  of  the  approval  of  the  budget 
estimate  It  Is  necessary  to  file  a certified  copy  with 
the  county  treasurer.  There  Is  no  other  provision  in 
counties  containing  the  population  of  0Ooper  for  the 
further  revision,  altering  or  changing  of  the  budget, 
after  it  has  been  filed.  Class  5 as  contained  In 
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feet Ion  2 page  342  haws  of  Missouri  1933,  Is  as 

follows* 

"ihe  county  court  shall  next  set 
aside  a fund  for  the  contingent  and 
emergency  expense  of  the  county, which 
shall  In  no  case  be  ore  than  one-fifth 
of  the  anticipated  revenue,  rrom  this 
class  the  county  court  may  pay  contin- 
gent and  Incidental  expenses  and  expense 
of  paupers  not  otherwise  classified.  No 
payment  shall  be  allowed  from  the  funds 
In  this  class  for  any  personal  service. 

(whether  salary,  fees,  wages  or  any  other 
emoluments  of  any  kind  whatever)  estimated 
for  In  preceding  classes.1* 


The  printing  of  the  financial  statement  Is  a 
mandatory  duty  upon  the  county  court  and  likewise  the 
payment  of  the  same.  ihe  exact  amount  can  not  be 
estimated.  It  will  probably  vary  In  amount  from  year 
to  year.  We  are,  therefore,  of  the  opinion  that  If 
the  cost  of  printing  the  county  financial  statement 
exceeds  the  estimate  and  If  there  are  funds  remaining 
In  class  5 not  appropriated  such  funds  may  be  used  for 
the  additional  cost  of  printing  the  financial  statement. 


Respectfully  submitted. 


OLLlV&h  ...  MOL  M 

Assistant  Attorney  General 


AriihOVi:.Di 


ROY  ..cLI^i'HIdk. 

Attorney  General. 


OANx  I C 

Inclosure s 


COUNTY  TREASURER! 


County  Treasurer  must  give  bond  under 
Section  10969  R.S.Mo.1929  for  funds  of 
Drainage  District  when  organized  by 
county  court  and  his  compensation 
shall  not  exceed  more  than  one-half 
of  one  per  cent  of  the  funds  handled. — 
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jir.  C.  C.  Thompson 
Secretary 

iiarrisom  and  Mercer  County  Drainage  Diatrict 
Cainsvllle  x Missouri 


Dear  Sirs 


This  Department  is  in  receipt  of  your  recent 
letter  wherein  you  make  the  following  inquiry* 

"In  regard  to  the  County  'reasurer  Bond. 

Do  their  bonds  cover  the  i ralnage  -oney 
or  do  they  have  to  give  a separate  bond 
to  the  drainage  district  for  taxes  col- 
lected. 

K»e  have  a County  xreasurer,  *.r.  Cliff 
George  of  kercer  County  who  refuses  to 
give  bond  for  the  Drainage  tax  collected, 
claims  that  h‘s  bond  to  the  state  covers 
all  money  collected  by  him.  out  If  I 
Interpret  the  law  right  he  is  supposed 
to  give  bond  to  the  Drainage  District 
for  the  taxes  collected  for  them  as  it  Is 
a special  tax. 

Also  how  much  commission  is  the  county 
Treasurer  allowed  to  collect?  ^hey  are 
now  collecting  a 2*  Commission  from  the 
taxpayer  and  when  they  turn  the  money 
over  they  charge  another  2>i, " 


Aie  assume  hat  the  Rarrison  and  dercer  County 
Drainage  District  was  or  anlzed  under  the  provisions  of 
Chapter  64  Article  VII,  relating  to  levee  districts  by 
county  courts,  althou  h the  same  is  not  stated  in  your 
letter.  As  this  is  evident,  the  Treasurer  does  not 
control  the  funds  of  districts  organized  under  the 
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direction  of  the  circuit  court,  Section  1U969  Revised 
Statutes  Missouri  1929,  relates  to  the  county  treasurer 
as  treasurer  of  the  board  as  follows: 


" The  county  treasurer  of  the  county 
ir:  which  the  greater  part  of  any  or- 
ganized levee  district  lies  shall  be 
the  treasurer  of  the  levee  fund  of 
the  district,  until  paid  out  upon 
the  warrants  Issued  by  order  of  the 
board  ot  directors  of  the  levee  district, 
oaf ore  receiving  any  funds  belonging  to 
the  levee  district,  the  treasurer  shall 
give  a separate  bond,  with  sufficient 
security.  In  double  the  probable  amount 
of  the  levee  fund  that  shall  come  into 
his  hands,  payable  to  the  state  of 
Missouri,  to  be  approved  by  the  board 
of  directors,  conditioned  for  the  faith- 
ful disbursement,  according  to  law,  of 
all  such  moneys  as  shall,  from  time  to 
time,  come  Into  hie  hands  to  the  credit 
of  the  levee  fund  of  the  levee  district 
of  which  the  county  of  which  he  Is 
treasurer  Is  part;  and  such  bond  shall 
be  filed  In  the  office  of  the  clerk  of 
the  county  court  of  the  county  In  which 
said  treasurer  Is  appointed  or  elected. 

On  the  forfeiture  of  such  bond,  it  shall 
be  the  duty  of  the  clerk  of  the  county 
court  In  whose  office  said  bond  Is  filed 
to  collect  the  same  for  the  use  of  the 
levee  district.  If  such  clerk  shall 
neglect  or  refuse  to  prosecute,  any 
freeholder  of  the  district  may  cause 
prosecution  to  be  instituted.  It  shall 
be  the  duty  of  the  board  of  directors  In 
no  case  to  oermit  the  county  treasurer 
having  the  custody  of  the  levee  funds 
of  the  district  to  have  In  his  possession 
st  any  one  time  an  amount  of  levee  funds 
over  one-half  the  amount  of  the  security 
available  In  the  bond.  Such  treasurer 
shall  be  allowed  such  coaip  nsation  for 
his  services  as  the  board  of  directors 
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doom  advleable,  not  to  exceed  one- 
half  of  one  per  cent,  of  all  levee 
funds  disbursed  by  him,  and  to  be 
paid  out  of  the  levee  funds." 


lhe  above  section,  quoted  supra.  Is  specific 
and  definite  in  its  terms.  It  states  that  the  treasurer, 
before  receiving  the  levee  district  funds,  shall  give  a 
bond  In  twice  the  amount  of  the  levee. 

fie  are,  therefore,  of  the  opinion  that  such 
bond  Is  mandatory  on  the  county  treasurer,  and  that  the 
same  Is  In  addition  to  the  regular  bond  civen  by  the 
county  treasurer  to  the  State  of  Missouri. 

with  reference  to  the  amount  of  commission 
the  treasurer  shall  receive,  we  are  Inclosing  an  opinion 
rendered  this  department  on  May  21,  1935  to  Honorable 
Charles  Youn',  Treasurer,  Livingston  County,  Missouri, 
and  we  believe  the  same  properly  answers  your  question 
with  respect  to  fees  of  the  treasurer. 


Kespsctfully  submitted. 


OLLI  ..  NQL  H 

Assistant  Attorney  General 


APPROVED* 


JroMi  ...  H6rrTT.,,,Jr'. 

(Acting)  Attorney  General 
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OLD  AGE-  PENSION:  Qualifications  as  to  "residence"  under^ ^ 
— * ■»  Old  Age  Assistance  Act. 


September  28,  1935. 


Colonel  Allen  M.  Thompson 
Commissioner 

Old  A e Assistance  Division 
Jefferson  City,  Missouri 


Lear  Sir 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion,  which  reads  as  follows: 

"Please  ive  us  an  opinion  as  to 
whether  or  not  the  persons  in  the 
following  hypothetical  cases  are 
entitled  to  apoly  for  assistance 
under  the  residence  requirements 
set  forth  in  section  6 of  the 
Missouri  Old  Age  Assistance  Law: 

"1.  John  Jones  has  lived  in  Missouri 
far  many  years,  de  went  to  Arkansas 
two  years  ago  to  live  with  a daughter 
because  she  can  give  him  a home. 

"2.  John  Jones  has  lived  in  St.  Louis 
for  fifty  years.  Five  years  ago  it 
was  discovered  he  could  no  longer 
live  in  this  climate,  therefore  he 
went  to  Denver  to  live,  and  has  re- 
mained there  ever  since.  His  wife, 
h07/ever,  remained  in  St.  Louie. 

John  Jones  did  not  enter  a hospital 
or  sanatorium. 
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n3.  Ur 8.  John  Jones  has  lived  in 
Kansas  City  for  many  years.  hree 
year 8 ago  she  went  to  Colorado  to 
visit  a daughter;  while  there,  she 
decided  to  enter  the  Masonic  Home  at 
wonte  Vista  and  has  lived  there  ever 
since.  She  has  no  relatives  remain- 
ing in  Kansas  City.  " 


Section  6 of  the  Old  Age  Assistance  Aet.  found  in 
the  Laws  of  Mlsssuri.  1935.  page  310.  reads  ac  follows: 

"Old  age  assistance  may  be  granted 
only  to  an  applicant  who.  has 
attained  the  age  of  70  years  or  up- 
wards, is  incapacitated  from  earn- 
ing a livelihood  and  is  without 
adequate  means  of  support,  is  a 
citizen  of  the  United  States,  has 
resided  in  the  State  for  5 years 
or  ore  wTthin  the  9 years  Immediately 
procedinT~appllcaElon  for"" aeslstau.ee 
and'  for  the  one  year  next  preceding 
the  dale  of  application  for  assistance 
(ajsence  Tn  tne  service  oi*  the  ..tate 
or  of  tfie  Uni ted~* States  'sHall  not  ..o 
cCeemed  to  Interrupt  residence  ih"tKo 
state  if  domicile  oe  not  acquired 
outside  of  the  stale!  , is  not  at  the 
.... c IT  making  application  or  of 
receiving  aid  an  inmate  of  any  prison. 

Jail,  insane  asylum,  or  any  other 
public  reform  or  correctional  insti- 
tution. and  has  no  child  or  other 
person  responsible  under  the  law  of 
this  state  and  found  by  the  state 
board  or  by  the  county  board  able  to 
support  him." 

It  is  plain  from  the  above  section  that  an  applicant 
for  assistance  under  the  Old  Age  Assistance  Aet  must  have 
resided  in  the  State  for  five  years  or  more  within  the  nine 
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years  preceding  application  for  assistance  and  for  one 
year  next  preceding  the  date  of  application.  In  order 
to  answer  your  questions  it  is  necessary  to  contrue  the 
underlined  portion  of  section  6,  supra, 

54  C.  J.,  Sections  1,  2 and  3,  pages  702,  703, 
defines  the  word  "reside"  in  the  following  language: 

"In  ieneral . An  elastic  words, 
oFten  defined  and  construed  by 
the  courts;  it  is  employed  in  a 
wide  variety  of  significations, 
and  its  meaning  has  been  variously 
shaded  according  to  the  variant  con- 
ditions of  it 8 application,  for  it 
is  capable  of  different  meanings, 
and  may  reoelve  a different  meaning 
according  to  the  connection  in 
which  it  is  found.  Specifically, 
the  word  is  used  in  two  senses,  the 
one,  constructive,  technical,  legal, 
the  other  denoting  the  personal 
habitual  habitation  of  individuals, 

"In  the  ordinary  lonse.  To  abide 
continuously,  to  sojourn,  to  dwell 
permanently  or  for  a length  of  time; 
to  be  present;  to  be  settled  as  in 
a home;  to  have  a set .led  abode  for 
a time,  or  a dwelling,  a home;  to 
have  one*s  dwelling  or  home;  to  live 
in  a place;  to  make  an  abode  for  a 
considerable  time;  to  remain  for  a 
long  time;  to  stay.  Also  to  be  in 
official  residence;  to  continue  to 
sit;  to  <otlet  as  an  attribute  of, 
inhere, 

"In  Le^l  wonse,  hile  the  word  does 
noF  necessarily apply  to  a legal 
residence,  still  it  may  refer  to  a 
person »s  legal  residence  and  mean  an 
established  place  of  abode,  adopted 
with  no  present  intention  of  moving 
elsewhere,  being  synonymous  with 
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'domieile*  in  its  strict  legal  sense; 
and  although  it  means  something 
different  from  being  bodily  present, 
yet  in  statutes  it  may  be  used  as 
meaning  actually  to  occupy,  or  to 
live,  or  it  may  be  employed  as  synonymous 
with  being  a *citizen'  or  an  inhabitant. *" 


section  4 of  the  same  volume  in  regard  to  "Continuity 
and  Permanency"  states  the  following: 

"While  it  is  said  that  the  word  may 
signify  a temporary  abiding,  the 
word  in  its  ordinary  sense  carries 
with  it  the  idea  of  permanence,  as 
well  as  continuity,  and  embraces  the 
idea  of  fixed  or  permanent  residence, 
to  be  construed  as  excluding  the 
mere  casual  presence  of  a transient, 
and  implying  a permanent  abode  as 
contradistinguished  from  a mere 
temporary  locality  of  existence. 

Furthermore  it  imports  a habitation 
of  some  degree  of  permanency,  coupled 
with  the  home  thought." 


The  word  "resided"  is  defined  in  Section  7,  page  704, 
as  follows: 


"Domiciled;  lived;  the  term  is  said 
to  be  interchangeable  or  synonymous 
with  ’residence.*  It  may  be  vised, 
not  in  tire  sense  of  actual  pedal 
presence,  but  rather  of  legal  resi- 
dence. It  ordinarily  refers  to  a 
fixed,  permanent,  and  established 
residence,  one’s  home,  as  distinguished 
from  a mere  stopping  place  for  the 
transaction  of  either  business  or 
pleasure." 

Section  1,  pages  705-706,  ^Ives  the  following  defi- 
nition of  "residence": 
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"An  ambiguous,  elastic,  flexible,  or 
relative  term,  which,  notwithstanding 
numerous  definitions  are  to  be  found 
in  the  books,  is  difficult  of  precise 
definition,  as  it  has  no  fixed  meaning 
applicable  alike  to  all  oases,  but 
instead  is  used  in  different  and 
various  senses  and  has  a great  variety 
of  meanings  and  si  ^ifi cations,  because 
its  meaning  is  variously  shaded  accord- 
ing to  the  variant  conditions  of  its 
application.  Also,  its  meaning  often 
depends  upon  the  subject  matter  and 
connection  in  which  it  is  used,  and 
the  sense  in  Milch  it  should  be  used 
is  controlled  by  reference  to  the 
object;  hence  it  may  be  given  a 
restricted  or  enlarged  meaning,  con- 
sidering the  connection  in  which  it 
is  used." 


From  the  above  it  is  plain  that  the  words  "reside," 
■resided"  and  "residence"  have  no  fixed  and  definite  meaning 
and  are  used  in  a wide  variety  of  senses. 

48  C.  J. , Sections  91  and  92,  pages  471,  472,  has  the 
following  to  say  in  regard  to  the  necessity  of  continuous 
personal  presence  in  order  to  maintain  a continuous  residence 

"The  residence  for  the  required  length 
of  time  must  be  continuous,  and  many 
of  the  pauper  statutes  expressly  so 
provide,  separate  periods  of  residence 
can  ot  be  added  together  to  make  up 
the  statutory  time.  But  where  a resi- 
dence has  once  been  established  by 
the  concurrence  of  intention  and 
personal  presence,  continuous  personal 
presence  thereafter  is  not  essential  to 
a continuous  residence,  especially 
when  he  whose  residence  is  in  question 
has  a family  between  whom  and  him 
mutual  family  relations  are  in  full 
force. 

"An  intention  to  remove  in  the  future, 
without  an  actual  removal,  will  not 
break  the  continuity  of  the  residence. 


Colonel  Allen  B6.  Thompson 


6 


Sept.  28,  1935 


"The  continuity  of  a residence  within 
the  contemplation  of  the  pauper  laws 
is  not  broken  by  a mere  temporary 
absence  with  the  Intention  of  return- 
ing, or  without  any  definite  intention 
of  abandoning  such  residence,  in  the 
absence  of  statute  to  the  contrary. 

Thus  continuity  is  not  broken  by  an 
absence  while  temporarily  employed 
or  while  seeking  employment,  or  while 
serving  a t®rm  of  enlistment  in  the 
army,  unless  the  statute  so  provides. 

So  where  a person,  living  in  a town 
in  which  he  had  not  a settlement, 
removed  to  another  town,  by  direction 
of  the  overseers  of  the  poor,  solely 
to  prevent  his  gaining  a settlement 
in  the  former  town,  and  with  the  in- 
tention to  return  at  the  expiration 
of  a few  weeks,  it  was  held  that  the 
continuity  of  his  residence  was  not 
broken . 

"In  some  jurisdictions  it  has  been 
held  that  an  absence  may  be  anlmo 
revertendi,  although  during  the  per sorts 
absence  he  does  not  retain  in  the  place 
any  houre  over  which  he  has  legal  con- 
trol, or  to  which  he  may  resort  as 
a matter  of  right;  but  in  others  the 
contrary  has  been  held. 

"The  question  whether  animus  revertendi 
exists  is  one  of  fact  to  oe  determined 
by  the  Jury 


Section  655,  ft.  S.  Mo.  1929,  gives  the  following 
definition  of  "residence": 

"The  place  where  the  family  of  any 
person  shall  permanently  reside  in 
this  state,  and  the  place  where  any 
person  having  no  family  shall  generally 
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lodge,  shall  be  deemed  the  place  of 
residence  of  such  person  or  persons 
respectively;" 

Section  6 of  the  Old  Age  Assistance  Act  uses  both 
the  word  "residence”  and  the  word  "domicile."  .Ye  think 
it  plain  that  they  did  not  intend  to  use  the  words  inter- 
changeably. 

19  C.  J. , Section  2,  page  395.  distinguishes  between 
"domicile"  and "residence”  as  follows: 

"While  the  terms  'domicile*  and 
'residence'  are  frequently  used 
synonymously . they  are  not*  when 
accurately  used*  convertible  terms. 

The  former  is  of  more  extensive 
signification  and  includes*  beyond 
ere  physical  presence  at  the  par- 
ticular locality*  positive  or  pre- 
sumptive proof  of  on  intention  to 
constitute  it  a permanent  abiding 
place.  'Residence'  is  of  a more 
temporary  character  than  •domicile.' 

'Residence'  simply  indicates  the 
place  of  abode*  whether  permanent 
or  temporary;  'domicile'  denotes  a 
fixed*  permanent  residence*  to  which* 
when  absent*  one  has  the  intention 
of  returning.  'Residence'  has  a more 
limited*  preolse*  and  local  appli- 
cation than  'domicile*'  which  is  used 
more  in  reference  to  personal  rights* 
duties*  and  obligations*  That  there 
is  a difference  in  meaning  between 
'residence*  and  'domicile*'  is  shown 
by  the  fact  that  a person  may  have 
hi 8 residence  in  one  place  while 
his  domicile  is  in  another.  It  has 
also  been  said  that  domicile  and 
re sld  nee  are  not  synonymous  for  the 
reason  that  a person  may  have  more 
than  one  residence  at  the  same  time* 
but  only  one  domicile." 
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Ahe  courts  of  this  State  have  on  many  occasions 
defined  the  term  "residence"  as  used  In  various  statutes. 

A review  of  some  of  these  decisions  should  help  us  to 
determine  what  construction  to  place  upon  the  word 
"residence"  as  used  In  the  statute  under  consideration. 

In  the  case  of  In  Re  Langford's  Estate.  197  S.  w., 
1.  c.  148,  the  court  said: 

"Residence  is  largely  a matter  of  in- 
tention. Langford  v.  lebhart,  130 
Mo.  621,  32  S.  W.  1127,  51  Am.  St.  Fep. 

585.  This  intention  is  to  be  deduced 
from  the  acts  and  utterances  of  the 
person  whose  residence  is  in  issue.” 


In  the  case  of  Adams,  Administrator,  v.  Abernathy 
et  al«,  37  Mo.,  1.  c.  198,  the  court  stated: 

"..here  a man  makes  provision  for  his 
family,  and  leaves  them  at  his  resi- 
dence, although  he  may  be  personally 
absent  an  indefinite  period  of  time, 
attending  to  his  business,  no  attach- 
ment will  lie,  because  the  law  has 
pointed  out  a mode  by  which  service 
can  be  had.  but  where  he  leaves  the 
country,  and  permits  his  family  to 
sojourn  with  a relative,  the  presumption 
is  that  they  are  merely  staying  with 
the  latter,  and  that  he  has  no  fixed 
or  permanent  place  of  abode.  Upon  the 
circumstances  of  this  case,  whether 
the  defendant  had  such  a permanent 
residence  as  to  make  it  his  usual  place 
of  abode,  within  the  meaning  of  the  law, 
was  a question  of  fact  and  intent,  and 
as  the  triers  of  the  fact  have  found 
that  he  did  not,  we  see  no  sufficient 
reason  for  disturbing  the  verdict. 

.’1th  this  view  of  the  case,  we  have 
found  it  unnecessary  to  examine  the 
instructions  in  detail.” 
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In  the  case  of  reene  et  al.,  v.  Beckwith,  38  Mo 
1.  c.  387.  it  was  said: 

"A  man's  residence,  like  Ms  domicil . 
or  usual  place  of  abode,  means  his 
home,  to  and  from  which  he  goes  and 
returns,  daily,  weekly  or  habitually, 
from  his  ordinary  avocations  and 
business,  wherever  carried  on— Chalne 
v.  Alison,  1 bosw.  (N.  Y. ) 673.  In 
the  sense  of  the  attachment  law,  a 
man's  residence  is  his  home  or  habi- 
tation fixed  in  any  place,  without  any 
present  intention  of  removing  therefrom— 
Stratton  v.  Bingham,  2 Sneed,  420,  Eto. 

Confl.  L.  Sec.  43.  A mere  residence  of 
a temporary  nature  is  not  enough  to  con- 
stitute a man  a resident  of  this  State. 

It  has  been  said  that  inhabitancy  or 
residence  does  not  mean  precisely  the 
same  thing  as  domicil,  but  that  they 
mean  a fixed  and  permanent  abode,  or 
dwelling  place  for  the  time  being,  as 
contra-distinguished  from  a mere  temporary 
locality  of  existence— Matter  of  urigley, 

4 ..end.  602;  S.  C.  8 Wend.  134.  The 
evidence  all  tended  to  show  tint  the 
defendant's  domicil  and  permanent  place 
of  abode  or  residence  of  himself  and 
family  was  in  the  State  of  xllinois,  and 
that  his  business  and  residence  in  this 
State  were  altogether  of  a casual  and 
temporary  character.  This  was  not 
enough  to  constitute  him  a resident  of 
this  state  within  the  meaning  of  the 
attachment  act,  and  to  negative  the 
other  direct  testimony  that  his  actual 
residence  and  domicil  were  in  the  State 
of  Illinois;  that  is  to  say,  he  was  not 
a resident  of  this  State,  but  a non- 
re  sident . " 


• • 


In  State  ex  rel.  v.  Smith,  64  Mo.  App.,  1.  c.  320, 
the  court  stated  the  law  as  follows: 
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"In  determining  who  resides  in  its 
district,  the  school  board,  or  the 
person  by  it  ongaged  to  make  the 
enumeration,  must  necessarily  be 
guided  by  the  usual  and  ordinary 
indicia  of  residence,  or  absence  of 
such  Indications;  and  the  enumeration 
is  not  to  be  condemned  because  of 
certain  secret  mental  resolves,  or 
concealed  intentions  of  persons 
living  or  having  lived,  in  the  district. 
These  remarks  apply  to  the  facts  of 
this  case.  On  the  face  of  things, 
nhodea  had  left  the  school  district; 
had  taken  his  family  and  household 
goods  and  moved  to  another;  and  for 
what  length  of  time  he  was  to  remain, 
if,  indeed,  he  was  ever  to  return, 
was  not  known  to  the  school  board, 
or  to  the  enumerator.  The  board  had 
the  clear  right,  it  was  its  duty,  to 
act  on  the se  manifest  appearances  and 
treat  Rhodes  and  his  children  as  non- 
residents of  that  school  district." 


In  the  ease  of  Pegcr  v.  Reger,  293  s.  W.,  1.  c 
420,  It  was  said: 

"The  placo  of  residence  of  a person 
1 8 specifically  defined  by  statute 
of  this  state  (section  7058,  R • S. 

1919)  as  follows: 

•The  place  where  tho  family  of  any 
person  shall  permanently  reside 
in  this  state,  and  tho  place  where 
any  person  having  no  family  shall 
generally  lodge,  shall  be  deemed 
the  place  of  residence  of  such 
person  or  persons  respectively. • 

"It  has  been  Judicially  ruled  in 
this  state  that  the  intention,  or 
mental  determination,  of  a party  is 
largely  determinative  of  hie  place 
of  residence." 
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In  the  case  of  Venue!  , et  al  v.  Dademartori,  59  Mo, 
1*  c*  353,  354,  the  court  declared  the  law  to  be  as  follows! 

"The  only  question  presented  by  the 
record,  is,  whether  the  statute  of 
limitations  constituted  a defense. 

The  case  was  tried  on  an  agreed  state- 
ment of  facts*  and  it  shows  that  on 
the  1st  of  August,  1859,  defendant  made 
his  promissory  note  for  the  sum  of 
$;278,  payable  to  one  of  the  plaintiffs 
one  year  after  the  date  thereof;  that 
at  the  time  of  the  execution  of  the 
note  defendant  resided  in  the  city  of 
St*  Louis  with  his  family,  and  that 
in  the  spring  of  1861,  he  went  to 
Italy,  leaving  his  wife  and  family 
at  his  residence  in  the  said  city* 
and  that  he  remained  a o sent  till  the 
year  1872,  when  he  returned;  that  at 
the  time  he  left  for  Italy,  he  left 
his  family,  consisting  of  his  wife 
and  children,  at  his  residence,  where 
they  remained  during  the  whole  time, 
and  provided  for  their  support  until 
his  return; 


* • * * * 

The  language  of  the  statute  is, 
where  a person  ‘departs  frorr  and  re 
sides  out  of  the  State* 1 This  contem- 
plates that  he  should  ehange  his  resi- 
dence so  that  the  process  of  the  law 
cannot  be  served  upon  him.  Where  this 
happens  then  the  creditor  is  remediless, 
and  the  debtor  bv  his  act  has  prevented 
the  creditor  from  proceeding  to  obtain 
satisfaction*  But  if  the  residence  is 
not  changed,  and  under  the  provisions 
of  the  law  service  can  be  had  t»Meh 
will  authorise  a personal  or  general 
judgment,  then  the  statute  continues 
to  run,  and  cannot  be  arrested  in  its 
cour  se • 
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"under  our  statute  a summons  may  be 
served  by  leaving  a copy  of  the 
petition  and  writ  at  defendant's  usual 
place  of  abode,  with  some  white  person 
of  the  fardly , over  the  age  of  fifteen 
years.  (Wagn.  Stat.,  1007,  sec.  7.) 
and  the  place  where  a person's  family 
permanently  resides  is  deemed  in  this 
otate  his  place  of  abode.  (V.a<gn.  Stat., 
539,  oec.  60.) 

" ihe  defendant's  family  had  a permanent 
residence  in  the  State,  xie  left  the* 
at  his  residence,  where  they  continued 
all  tin  time  that  he  was  gone  and 
until  his  return,  de  supported  them 
all  that  time,  and  his  property  was 
left  here.  P’rom  these  circumstances 
the  presumption  is,  that  he  intended 
to  return,  and  he  actually  did  return. 
As  his  place  of  abode  under  the  law 
was  here,  and  service  of  su.u-.ons  there 
was  entirely  good  at  any  time,  there 
was  nothing  to  prevent  the  plaintiff 
from  bringing  an  action  and  obtaining 
a personal  judgment,  and  prosecuting 
it  to  satisfaction.  Under  such  circum- 
stances, we  can  see  no  obstacle  to  the 
statute's  running." 


In  view  of  the  above  authorities  we  think  we  can 
safely  draw  the  following  conclusions : That  the  word 

"residence"  as  used  in  Section  6 of  the  old  Age  Assistance 
Act,  means  the  place  where  the  family  of  any  '«rson  shall 
permanently  reside  in  this  State,  or,  if  such  person  has 
no  family,  where  he  or  she  shall  generally  lodge;  that 
while  the  term  "domicile"  and  "residence"  are  not  synonymous 
that  "residence"  does  mean  a fixed  and  determined  home 
rather  than  a transient  or  temporary  abode;  that  where  a 
residence  has  been  established,  contiguous  personal  presence 
thereafter  is  not  essential  to  a continuous  residence, 
especially  when  the  person,  whose  residence  is  in  question, 
has  a fetidly  with  whom  he  carries  on  family  relations;  that 
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the  continuity  of  a residence  is  not  broken  by  a mere 
temporary  absence  with  the  intention  of  returning  or 
without  a definite  intention  of  abandoning  such  resi- 
dence; that  if  a person  leaves  his  residence*  and 
while  absent  forms  the  Intent  of  not  returning*  the 
continuity  of  his  residence  is  broken  as  though  he  had 
formed  the  intent  at  the  time  of  removing.  ve  call  your 
attention  to  the  fact  that  the  question  of  "residence" 
is  a question  of  fact  that  must  be  determined  in  each 
individual  case  from  all  the  facts  and  surrounding  cir- 
cumstances* ,, 


rearing  in  mind  all  of  the  above*  we  now  answer 
your  questions  in  the  order  in  which  they  were  asked: 

”1.  John  Jones  has  lived  in  Missouri 
far  many  years.  He  went  to  Arkansas 
two  years  ago  to  live  with  a daughter 
because  she  can  give  his  a home.” 

prom  the  limited  facts  given  in  the  above  case 
we  think  it  plain  that  John  Jones  abandoned  his  residence 
in  this  state  two  years  ago  when  he  went  to  make  his  horns 
with  his  daughter,  and  is  therefore  not  entitled  to 
assistance  under  the  Old  Age  Assistance  Act  for  the  reason 
that  he  has  not  resided  within  this  State  one  year  next 
preceding  the  date  of  application  for  assistance. 


"2.  John  Jones  has  lived  in  St.  Louis 
for  fifty  years.  Five  years  ago  it 
was  discovered  he  could  no  longer  live 
in  this  climate*  therefore  he  went  to 
enver  to  live*  and  has  remained  there 
ever  since.  His  wife*  however*  re- 
mained in  St.  Louis.  John  Jones  did 
not  enter  a hospital  or  sanatorium." 

Under  the  above  state  of  facts  it  is  our  opinion 
that  John  Jones  still  has  a legal  residence  in  St.  Louis* 
Missouri,  in  view  of  the  definition  of  "residence"  con- 
tained in  Section  655,  R.  S.  Mo.  1929.  Of  course,  if  the 
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said  John  Jones  had  established  a domicile  in  Denver,  he 
vould  have  lost  his  residence  in  St,  Louis  by  so  doing* 


"o.  Mr 8.  John  Jones  has  lived  in 
Kansas  City  far  many  years.  Three 
years  ago  she  went  to  Colorado  to 
visit  a daughter;  while  there,  she 
decided  to  enter  the  Masonic  Home 
at  Monte  Vista  and  has  lived  there 
ever  since.  She  has  no  relatives 
remaining  in  Kansas  City." 

It  is  our  opinion  that  Mrs.  John  Jones,  under  the 
above  state  of  facts,  is  not  entitled  to  assistance  under 
the  iCt  for  the  reason  that  she  has  not  resided  within  this 
State  one  year  next  preceding  the  date  of  application  for 
a sslstanee>al though  she  did  not  necessarily  give  up  her 
residence  when  she  left  to  visit  her  daughter,  still  when 
she  decided  to  enter  the  Masonic  Home,  after  visiting  her 
daughter,  she  did  abandon  her  residence  in  Missouri* 


Yours  ver.,  truly. 


J.  E.  TAYLCR 

Assistant  Attorney -General 


APffi  OVF.D: 


JOHN  W.  HOFFMAN,  JR. 
(Acting)  Attorney  General. 
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SHERIFF* S FEES  - Entitled  to  no  fees  for  attempting 

to  serve  capias. 


fcovomber  14,  1935  g 

I r 


Honorable  E.  A • Tucker 
Sheriff  of  ike  County 
owling  Green,  Xiaourl 


Dear  Sir: 


1 FILED 


Wo  have  your  request  of  October  23, 
1935  for  an  on in ion,  which  re rue at  is  ns  fol- 
lows: 


"I  woulrt  like  to  have  you r opinion 
in  regard  to  ~heriff*a  mileage, 
for  example  I refer  you  to  cost 
bill  £13792  .state  -vs-  Lfrnord 
McLain,  my  Toseouting  ttorney 
gave  me  a Capias  on  :'eLcin  at 
that  time  In  St.  Louis,  Ho.,  at 
police  station,  1 mode  trip  to 
t.  Louis  for  him  but  he  wes  re- 
leased to  her  iff  of  Macon  County, 
■aeon,  Missouri.  Then  I made 
trip  to  Macon  for  him  and  brought 
to  my  county,  Pooling  Green,  Mo. 

I returned  my  Capias  333  miles 
traveled  which  is  correct.  I 
received  16.00  mil?-  e, 
allowing  me  200  miles  at  .05  per 
mile  and  prisoners  miles ge  of 
100  miles  st  .05.  Now,  I don't 
think  a sheriff  is  sup-osed  to 
work  and  drive  all  time  aprrehend- 
ing  prisoners  and  not  be  paid  for 
acme.  If  State  is  not  liable  for 
it.  Is  our  "ounty?  [his  is  an 
Important  matter  with  the  Sherlfr, 
as  it  is  impossible  to  keep  up 
unless  he  ecu  collect  his  fees. 

lesne  let  hear  froaym.  Our 
county  can  take  cere  of  things  of 
this  kind  If  I have  your  opinion 
as  such." 


#2  - Honorable  B*  A*  lucket 


7he  fees  of  a sheriff  are  set  out  in 
Section  11791,  K,  b.  Mo*  1929,  which,  nmong  other 
things,  provides  as  follows* 

"Sheriffs,  * shall  be  allowed 
fees  for  their  services  in  crimi- 
nal cases  » na  follows: 

For  serving  and  returning  each 
capias,  for  each  defendant  • • ,1.00 

■>  n * * « * » 

The  sheriff  or  other  officer  who 
shall  take  a person,  charged  with 
a c iminal  offense,  from  the  count? 
in  which  the  offender  Is  apprehended 
to  that  In  which  the  offense  was 
co.-n.rl  tecTT  or  who  may  remove  a 
prisoner  from  one  county  to  another 
for  any  cause  authorized  by  law,  * 
shall  be  allowed  o one  dollar  and 
twenty -five  cents  per  day  for  every 
day  he  may  have  such  person  under 
hie  charge,  when  the  number  of  days 
shall  exceed  one,  and  five  cents 
per  mile  for  every  mile  necessarily 
traveled  in  going  to  and  returning 
from  one  county  to  another,  e > " 


iVe  find  no  statute  in  this  state  which 
authorizes  the  payment  of  mileage  or  compensation 
for  an  unsuccessful  attempt  to  serve  a capias* 

We  quote  the  general  rule  from  Section 
1195,  57  C.  J.,p.  1130* 

"In  a majority  of  Jurisdictions  a 

sheriff  is  not  entitled  to,  as  a 

matter  of  right,  and  c«nnot  recover, 

mileage  for  travel  in  attempting  to 

serve  process  or  make  an  arrest 

which  was  not  actually  or  lawfully 

served  or  made,  and  even  though  he 

ultimately  served  the  process  or 

made  the  arrest,  he  cannot  charge 

mileage  for  r-revlous  unsuccessful 

f treas'f  a:  * "*"* 

■ - . - — 9 
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Such  is  the  veil  settled  rule  In  this 
atn  te«  Vie  quote  from  a case  involving  eomnenaa- 
tion  of  a sheriff,  State  ex  rol.  v.  Brown,  146 
Mo.  401,  l.c.  406 t 

"It  is  well  settled  that  no  of- 
ficer is  entitled  to  fees  of  any 
kind  unless  provided  for  by 
statute,  end  being  solely  of 
statutory  right,  statutes  allow- 
ing the  smae  must  be  strictly 
construed.  State  ex  rel.  v.  Wof- 
ford, 116  Mo.  220;  Shed  v.  Hail- 
road,  67  Mo.  687;  Gammon  v.  La- 
fayette Co.,  76  Mo.  676.  In  the 
oase  last  cited  it  is  snidi  'Ihe 
right  of  a nubile  officer  to  fees 
is  derived  from  the  statute.  He 
is  entitled  to  no  fees  for  ser- 
vices he  msy  perform,  as  such  of- 
ficer, unless  the  statute  gives  it. 
When  tho  statute  falls  to  provide  a 
fee  for  services  be  is  required  to 
perform  as  a public  officer,  he  hae 
no  claim  upon  the  state  for  com- 
pensation for  such  services. * wil- 
liams v.  Charlton  Co.,  85  Mo.  645." 


When  the  words  of  s statute  are  con- 
strued in  the  plain  and  ordinary  sense,  as  is 
required  by  Section  65b,  R.  6.  Mo.  192  , and 
salary  and  fee  statutes  are  strictly  construed, 
then  it  becomes  apparent  in  this  case  that  the 
sheriff  is  not  entitled  to  mileage  at  the  rate 
of  per  mile  for  attempting  to  serve  the 
capias  on  a prisoner  in  another  county,  end  it 
is  the  opinion  of  this  of  ice  thr.t  before  the 
sheriff  can  recover  such  comj-ensa tion,  he  ;ust 
actually  serve  the  capias  end  remove  the  prisoner 
from  the  county  in  which  he  was  arrested  to  the 
county  in  which  he  is  to  be  tried. 

Respectfully  submitted. 


/U  R0VL1)| 


PKABKJLIK  ...  RU/.GAI 

Assistant  Attorney  General 


JCTrv.  to;-"  h,  'W. 
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SHERIFF 


Fee  for  committing  a person  to  jail 


v 

Juno  29,  1935 


Mr.  Roy  Uhrraacher 
Sheriff  Livingston  County 
Chilllcothe , Missouri 


Dear  Sir* 


This  will  acknowledge  receipt  of  your  letter 
requesting  an  opinion,  which  reads  or  follows! 

"1  would  like  to  get  an  opinion  on 
the  sheriff's  fees  for  committing  or 
taking  to  jail.  Under  Section  11791 
R.  S.  -jo.  1929.  Fees  of  sheriffs, 
marshals  and  other  officers.  It 
states  that  the  sheriff's  fees  for 
committing  any  person  to  Jail  are 
$1.00,  and  in  all  cases  that  have  been 
paid  by  the  state  this  fee  has  been  de- 
ducted.” 


Under  the  provisions  of  Section  11791  R.  S. 
Missouri  1929,  it  is  plain  that  a sheriff  is  entitled 
to  a fee  of  one  dollar  for  committing  any  person  to  jail. 
In  the  case  of  Th  mas  v.  County  of  St. Louis  61  no.  1.  c. 
548,  the  court  defines  'com  ittlng  any  person  to  jail*  is 
follows! 


"The  words, 'com.  1 ting  any  person  to 
Jail,'  relate  to  the  execution  by 
the  sheriff  of  an  order  or  warrant  of 
committment  made  or  Issued  by  some 
officer  exercising  judicial  functions.” 


4r.  Hoy  Uhrmachor 


-2 


June  29,  1975 


In  view  of  the  above.  It  Is  the  opinion  of 
this  office  that  a sheriff  Is  entitled  to  a fee  of 
one  dollar  for  committing  any  person  to  Jail,  on  order 
or  warrant  of  committment  made  or  Issued  by  some 
officer  exercising  Judicial  functions. 


Very  truly  yours. 


J.  S.  TAX LOR 

Assistant  Attorney  General 


APPK  OV  -Di 


JoUH  aA'S/'Jr. 

(Acting)  Attorney  General 


LAW  PRACTICE:  What  constitutes  practice  of  law  without  a license 

and  for  a valuable  consideration  under  Sections 
11692  and  11693  R.  3.  Uo.  1929 

f 


■T  . Palph  Varblo 
Notary  Public 
Leora,  aiissouri 


April  lo,  1935 


Dear  Pir: 


e wish  to  acknowledge  your  letter  and  enclosure 
of  Aorll  11.  Your  letter  reads  as  follows: 

"Please  send  me  information  on  the 
following  questions.  Can  a Notary 
u lie  write  mortgages.  Deeds,  ills 
and  other  legal  documents  and  charge 
a minimum  charge  for  his  or  her  ser- 
vices In  addition  to  his  or  her 
charge  for  taking  acknowledgement 
of  same  'i 

dan  a Notary  Public  write  the  above 
and  not  make  charges? 

Pleas j give  to  the  desired  informa- 
tion as  soon  as  possible." 


Your  enclosure  reads  as  follows: 

" STODDnhD  COIN  i Y uAh  ALPOCIATIGN 

April  11,  1935 

To  all  Justices  of  the  Peace  and  No- 
taries Public  in  Ltoddard  County: 

dentlemen: 

Phis  is  a formal  letter  being  written 


^r.  -i«lph  Varble 
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to  all  Justices  of  the  t'eace  and 
Xotarles  ruillc  In  Stoddard  County. 

herewith  we  are  enclosing  a copy  of 
an  article  which  recently  appeared 
In  all  of  the  newspapers  In  Stod- 
dard ovjoty.  »e  wish  to  call  your 
attention  to  this  article  and  trust 
that  you  will  comply  with  It. 

A nation  wide  and  state  wide  effort 
Is  being  made  to  prohibit  the  prac- 
tice of  law  by  all  persons  not  ad- 
mitted to  the  bar. 

e call  your  attention  to  the  fact 
that  the  writing  of  a mortgage, deed, 
or  any  other  legal  document  and 
charging  only  the  fee  authorized 
by  statute  for  a Justice  of  the  Peace 
or  a Kotary  Public  for  taking  an  ack- 
nowledgement Is  a subterfuge , because 
th^  consideration  received  is  earned 
not  only  by  takln.-  the  acknowledgement 
but  by  performing  the  legal  services. 

If  any  such  Instance  Is  called  to  the 
attention  of  the  ^ar  Committee,  pro- 
ceeding will  be  filed  In  accordance 
with  the  provisions  oi  the  two  sections 
of  the  revlred  statutes  referred  to  In 
the  enclosed  notice. 

-<e  trust  that  you  will  abide  by  the 
statutes  and  that  It  will  not  be  neces- 
sary to  take  any  action  lor  violation 
of  the  statutes. 

It  is  our  duty  as  members  of  the  ^ar 
Committee  appointed  by  the  Supreme 
Court  to  address  you  in  this  manner, 
arid  wish  to  Inform  you  that  every 
lawyor  In  ctoddard  County  has  endorsed 
this  action. 


*r.  Ralph  Varble 


— 3* 


April  18,  1935 


Very  truly  yours. 


( s 1 gne d)  C.  A.  Cowell 

Kw  i-.jp  oriney 
members  of  bar 
committee . " 


Thle  Department  has  recently  received  many 
letters  from  notaries  public.  Justices  of  the  peace,  and 
laymen  Inquiring  as  to  their  rights  to  draw  nortgages, 
deeds,  wills,  and  other  legal  Instruments  for  a valuable 
consideration,  and  hence  It  will  be  our  object  to  answer 
all  such  Individuals  In  this  one  opinion. 

in  no  Instance  has  the  Legislature  ever 
attempted  to  provide  that  notaries  public.  Justices  of 
the  peace  or  laymen  could  draw,  procure,  or  assist  In 
the  drawing  of  deeds,  mortgages,  wills,  or  other  legal 
documents. 

Section  11692  Revised  Statutes  Missouri  1929, 
defines  the  term  ‘practice  of  law'  and  ‘law  business’,  thus: 

"The  ‘practice  of  the  law'  Is  hereby 
defined  to  be  and  Is  the  apoearance 
as  an  advocate  in  a representative 
capacity  or  the  drawing  of  papers, 
pleadln  s or  documents  or  the  per- 
formance of  any  act  in  such  capacity 
In  connection  with  Droceedln  s pend- 
ing or  prospective  before  any  court 
of  record,  commlss ’ oner , referee  or 
any  body,  board,  committee  or  commis- 
sion constituted  by  law  or  having 
authority  to  settle  controversies, 
i'h©  'law  business’  is  hereby  defined 
to  be  ard  is  the  advlsln  or  counsel- 
ing for  a valuable  consideration  of 
any  person,  firm,  association,  or 
corporation  as  to  any  secular  law  or 
the  drawing  or  the  procurin.  or  of 
assisting  Tn~~tho  drawing  for  a valuable 
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consideration  of  any  pa.er , document 
or  Instrument-  aTfectlnp  or  relating 
to  secular  rights  or  tne  doing  of  any 
act  for  a valuable  cons ldo rat fon  In 
a representative  capacity,  obtaining 
or  tending  to  obtain  or  securing  or 
tending  to  soeure  for  any  person, firm, 
association  or  corporation  any  prop- 
erty or  property  rights  whatsoever* 


Section  11693  hevlsed  Statutes  Missouri  1929, 
sets  out  the  penalty  for  persons  engaging  In  the  'prac- 
tice of  law*  or  doing  a 'law  business,'  thus: 

”1*0  person  shall  engage  In  the  'prac- 
tice of  law'  or  do  'law  business,'  as 
defined  In  section  11692,  or  both, 
unless  he  shall  have  been  duly  licensed 
therefor  end  while  hli  license  tberefor 
Is  In  full  force  and  effect,  nor  shall 
any  association  or  corporation  engage 
In  the  'practice  of  the  law'  or  do  'law 
business'  as  defined  in  section  11692, 
or  both*  any  person,  association  or 
corporation  who  shall  violate  the  fore- 
going prohibition  of  this  section  shall 
be  guilty  of  a misdemeanor  and  upon  con- 
viction therefor  shall  be  punished  by  a 
fine  not  exceeding  one  hundred  dollars 
and  costs  of  prosecution  and  shall  be 
subject  to  be  sued  for  treble  the  amount 
which  shall  have  been  paid  him  or  It  for 
any  service  rendered  In  violation  hereof 
by  the  person,  firm,  association  or  cor- 
poration pay In  the  same  within  two  y ;ars 
from  the  date  the  same  shall  have  been 
paid  and  If  within  said  time  such  person, 
firm,  association  or  corporation  shall 
neglect  and  fall  to  sue  for  or  recover 
such  treble  amount,  then  the  state  of 
idlss ourl  shall  have  the  right  to  and 
shall  sue  for  such  treble  amount  and 
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recover  the  same  and  upon  the  recovery 
thereof  such  treble  amount  shall  be  paid 
Into  the  treasury  of  the  state  of  Jls- 
souri.  It  Is  herso  made  the  duty  of 
the  attorney-general  of  the  state  of 
Missouri  or  the  prosecuting  attorney  of 
any  county  or  city  In  which  service  of 
procese  may  be  had  upon  the  person, 
firm,  association  or  corporation  liable 
hereunder,  to  Institute  all  suits  nec- 
essary for  the  recovery  by  the  state 
of  iseourl  of  such  amounts  In  the  name 
and  on  behalf  of  the  : tate." 


under  section  11692,  supra,  any  person  drawing, 
procuring  or  assisting  In  the  drawing,  for  a valuable 
consideration,  of  any  paper,  document  or  instrument 
affecting  or  relating  to  secular  rights,  may  be  said  to 
be  engaged  In  the  'law  business.'  In  the  case  of 
Allen  v.  bemlng  14  Mew  hamo.  133,  1.  c.  139,  the  court. 
In  defining  the  term  'secular,'  raid* 

"The  word  'secular'  means  'temporal, 
pertaining  to  temporal  things,  things 
of  the  world,  worldly;  also,  opposed 
to  spiritual,  holy,'  and  Richardson's 
ngllsh  Actionary,  the  lvlng  a note 
certainly  Dertains  o things  of  this 
world  and  is  a matter  of  secular 
business.  ihe  mopt  latl tnd InarT an 
would  scarcely  consider  It  as  having 
a spiritual  character.  ' H 


A deed,  which  Is  an  Instrument  conveying  real 
property,  (8  R.  L.  922)  or  a mortgage,  which  Is  a 
conveyance  of  property  to  secure  the  performance  of  some 
obligation,  the  conveyance  to  be  void  on  the  due  perform- 
ance tnereof,  ( 19  R.  C.  w 243)  or  a will,  whereby  a 
person  makes  a disposition  of  his  property  to  take  effect 
after  hie  death,  (28  R.  C.  L,  58)  may  be  said  to  be  in- 
struments affecting  or  relating  to  secular  rights. 
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In  th®  case  of  Peoole  v.  Alfani  227  N.  Y.  534, 

125  N.  &•  671,  1.  c.  673,  th©  question  presented  was 
whether  the  things  done  by  Alfani  were  open  to  the  pub- 
lic generally,  or  whether  they  required  a license  from 
the  state  before  a person  could  perform  them  for  compen- 
sation, and  as  an  occupation,  the  facts  in  the  case  were 
these:  - In  the  basement  alfani  had  an  office  in  which 
he  carried  on  a real  estate  and  Insurance  business;  dis- 
tinct from  such  work  he  also  drew  legal  papers,  contracts 
for  real  estate,  deeds,  mortgages,  bills  of  sales  and 
wills.  A large  sign  placed  over  his  dining  room  or  base- 
ment window  bore  the  words 

•NOTARY  public  - REDACTION  of  all  l OAL  PAPERS1. 

The  defendant  said  ’redaction’  meant  the  drawing  of  legal 
papers.  The  court,  in  an  elaborate  and  well-reasoned 
opinion,  in  which  numerous  cases  from  all  parts  of  the 
country  are  reviewed,  said: 

,:In  hatter  of  Duncan,  83  «•  186, 

189,  65  s.  a.  210,  211,  24  L.R.  A. 

(N.b.)  750,  18  Ann.  Cas.  657,  it  is 
said: 

’ It  ijs  too  obvious  for  discussion  that 
the  p rac tTc e of  law  is  not  limited  to 
t r.o  conduct  of  cases  In  courts,  accord- 
ing to  the  generally  understood  defini- 
tion of  the  practice  of  law  in  this 
country,  it  embraces  the  preparation 
of  pleadings  and  other  papers  incident 
to  actions  and  special  proceedings  and 
the  management  of  such  actions  and  pro- 
ceedings on  behalf  of  clients  before 
Judges  and  courts,  and  in  addition  con- 
veyancing, the  preparation  of  legal 
instruments  of  all  kinds  , ancf  In  gen . ral 
all  advice  to  clients  ard  all  action  taken 
for  them  in  matters  connected  with  the  law. 
jjja  attorney  at  law  is  one  who  engages  in 
any  of  these  branche  s of  the  prac t Tee  o7 
law.1” 

ihornton  on  Attorneys  at  Law,  in  section 
69,  defines  the  practice  of  law  in  the 
same  terms. 


air.  Kalph  Varble 


7 


April 


18, 


1935 


In  ^ley  v.  ill;  r , 7 lnd.  *pp.  629,555, 

54  I«.  • 836,  837 , the  court  stated* 

f/\$  the  terr  is  generally  understood, 
the  practice  of  the  law  is  the  doing 
or  performing  cervices  in  a court  of 
justice,  in  any  matter  depending  therein, 
throughout  its  various  states,  and  in 
conformity  to  the  adopted  rules  of  pro- 
cedure. But  in  a larger  sense  it  In- 
cludes legal  advice  and  counsel,  and 
the  preparation  of  legal  instruments 
and  contracts  by  which  legal  rights 
are  secured,  although  such  matter  may 
or  may  not  be  depending  in  a court. ' 

To  the  same  effect  are  Barr  v.  Cardell, 

173  Iowa,  18,  at  page  31,  155  N.  ft, 

312,  and  Savings  Bank  v.  ard,  100  U.  S. 

195  , 25  A.  -4.  621.  See,  also.  People 

v.  Schreiber,  250  111.  345,  95  K.  E. 

189;  People  v.  Taylor,  56  Colo.  441, 

138  Pac.  762. 

To  make  it  a business  to  practice  as  an 
attorney  at  law,  not  being  a lawyer , i s 
f.he  crime,  f he ref  ore  to  prepare  as  a 
business  legal  Instruments  and  'conFracta 
ry  wnfcK  regal  rl Tilts'  are  secured,  and 
to  hold  "‘oneself  out  as  or.  titled  to  draw 
and  prepare  such  as  a business , is  a vTo- 
1. a 1 1 on  of  'lowTrr 

* # W * 4i-  it  it  * it  « if  * ii  w w it  it 

"It  is  common  knowledge,  for  which  the 
above  authority*  were  hardly  necessary, 
that  a large.  If  not  the  greater,  part 
of  the  work  oi  the  bar  today  is  out  of 
court  or  of i ice  work.  Counsel  and  advice, 
the  drawing  of  agreements,  the  organization 
of  corporations  and  preparing  papers  con- 
nected therewith,  the  drafting  of  legal 
documents  of  all  kinds.  Including  wills. 
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are  activities  which,  have  Ion-1:  bean 
classed  as  law  practice.  ' 

ir  tr  v v.*  v *.«r  v >%  v if  ♦ •$»  w v*  ^ 

'The  reason  why  preparatory  study, edu- 
cational qualifications,  experience, 
examination,  end  license  by  the  courts 
aro  required,  is  not  to  protect  the  bar, 
as  stated  in  the  opinion  below,  but  to 
protect  the  public.  Similar  prepara- 
tion and  license  are  now  demanded  for 
the  practice  of  medicine,  surgery,  den- 
tistry, and  other  calling*,  and  the 
list  is  constantly  increasing  as  the  dan- 
ger to  the  citizen  becomes  manifest, 
and  knowledge  reveals  how  it  may  be 
avoided. 

<hy  have  we  in  this  state  such  strict 
requirements  for  admission  to  the  bar? 

A regents'  certificate  or  college  degree, 
followed  by  three  years  in  a law  school 
or  an  equivalent  study  In  a law  of* ice, 
marks  the  course  to  a bar  examination, 
which  must  finally  be  passed  to  entitle 
the  applicant  to  practice  as  an  attorney, 
hecogniztng  that  knowledge  and  ability 
alone  are  insufficient  for  the  standards 
of  the  profession,  a character  committee 
also  investigates  and  reoorte  upon  the 
honesty  and  integrity  of  the  man,  and  all 
of  this  with  but  one  purpose  in  view, and 
that  to  protect  the  public  from  Ignorance, 
inexperience,  and  unscrupulousness. 

Is  it  only  in  court  or  in  legal  proceed- 
ings that  danger  lies  from  such  evils? 

On  the  contrary,  the  danger  there  is  at  a 
minimum,  for  a very  little  can  go  wrong 
in  a court  where  the  proceedings  are  pub- 
lic, and  the  presiding  officer  is  generally 
a man  of  judgment  and  experience.  *ny 
judge  of  much  active  work  on  the  bench  has 
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had  frequent  occasion  to  guide  the  young 
practitioner,  or  protect  the  client  from 
the  haste  or  folly  of  an  older  one.  Not 
so  in  the  office.  Here  the  client  ie 
with  hie  attorney  alone,  without  the  im- 
partial supervision  of  g Judge.  Ignorance 
and  stupidity  may  here  create  damage  which 
the  courts  of  the  land  cannot  thereafter 
undo.  Did  the  Legislature  mean  to  leave 
this  field  to  any  person  out  of  which  to 
make  a living?  Reason  says  no.  Practicing 
lav  as  an  attorney  likewise  cover?" tflie 
drawing  of “legal  Instruments  as  a business .” 


In  the  case  of  People  v.  People’s  Trust  Company 
167  N.  Y.  S.  767,  the  court,  in  holding  that  the  drafting 
and  supervising  of  the  execution  of  wills  constituted  the 
practice  of  law,  said: 

"iee,  also,  -matter  of  ace,  170  App.Div, 

818,  156  N.  Y.  Supp.  641;  .Matter  of  Duncan , 

83  S.  C.  186,  65  . 210,  24  L.  H.  A. 

(N.S.)  750,  18  Ann.  Cas.  657;  avingc  ^-ank 
v.  vard,  100  D.  S.  195,  25  JL.  d.  621;  Mat- 
ter of  the  City  of  New  York  (Avenue  A. etc.), 

144  App.  iv.  107,  128  N.  Y.  Supp.  999. 

Under  these  decisions , ar  well  as  in  the 
common  understanding  of  the  bus tness  world, 
the  drafting  and  supervi  sin,;-  the  execution 
of  w* 11s  Is  practicing  law,  oy  them  legal 
rights  are  secured,  in  giving  instructions, 
confidential  communications  regarding  family 
relations  are  often  necessary.  There  is  no 
province  of  the  law  requirin,  deeper  learn- 
ing on  the  subject  of  trusts,  powers,  legal 
and  equitable  estates,  and  perpetuities." 


In  the  case  of  People  v.  .title  Guaranty  & Trust 
Company,  168  K.  Y.  S.  278,  1.  c.  281-282,  the  c urfc,  in 
holding  that  the  practice  of  law,  as  the  term  is  now  com- 
monly used,  embraces  much  more  than  the  conduct  of  litiga- 
tion, said: 
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"The  'practice  of  ths  law,'  as  the  term 
Is  now  commonly  used , embraces  much  more 
than  the  conduct  of  litigation.  ihe 
greater,  more  responsible,  and  delicate 
part  of  a lawyer's  work  is  in  other 
directions.  Drafting  inn tru monte  cre- 
ating trusts,  formulating  contracts , 
drawl m-  wills  and  negotiations,  all' 
require  1 e^al  know! page  and  ~q.to r of 
adaptation  of  the  highest  order.  Deside 
theee  employments,  mere  8*111  In  trying 
lawsuits,  where  ready  wit  and  natural 
resources  often  prevail  against  profound 
knowledge  of  the  law,  is  a relatively 
unimportant  part  of  a lawyer's  work." 


<c  -it  w v w «•  v it  it  ik 

"In  the  case  at  bar,  a bill  of  sale  of 
a store  and  a chattel  mortgage  thereon 
for  part  of  the  purchase  price  were 
drawn.  Jhis  is  work  which  is  usually  done 
by  lawyers.  It  may  not  require  as  deep 
legal  knowledge  as  the  organization  of 
a corporation,  although  both  are  some- 
times done  by  the  use  of  printed  blanks 
which  can  be  bought  at  a stationery 
shop;  but  there  are  questions  of  law  which 
surround  pass  ^n  y Itle  to~  rouorty  and 
securing  rl  hts  . nder  'a  chattel  mortgage ♦ 
Advice  as  to  ciiange  of  possession  of  the 
chattels  and  filing;  of  the  mortgage  should 
be  given,  and  If  it  were  not  given  in  this 
case  it  furnishes  anothor  illustration 
of  the  reason  why  such  work  should  not  be 
done  by  employes  of  a corporation." 


In  the  case  of  State  v.  St.  Louis  Union  irust  Company 
74  S.  *.  (2d)  (jio.)  546,  1.  c.  357,  the  court  had  the  fol- 
lowing to  say  with  reference  to  sections  11692  and  11693, 
supra. 
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"It  must  be  remembered  that  wo  are  con- 
struing o statute  •‘nactod  ^naar  the 
police  power  end  primarily  intended  to 
protect  the  public  from  the  rend It ! on 
of  certain  services , deemed  £o  require 
special  fitness  and  training  on  the 
part  o.i  those  performing  tha  same , ~£x 
persons  not  lawfully  Held  to  assess 
tho  requisite  qualifications . while 
Its  penal  provisions  should  "be  strictly 
construed,  the  statute  as  a whole  should 
be  Interpreted,  if  possible,  so  as  to 
effectuate  the  legislative  Intent.  If 
the  words  ’valuable  consideration'  should 
be  given  the  narrow  meaning  sought  by 
respondent,  then  any  act  designated  In 
the  statute  as  -constituting  'law  business' 
might  be  performed  with  Impunity  by  any 
person,  though  wholly  unqualified  or  unfit 
to  render  the  service,  for  the  valuable 
consideration  of  advancing  a business 
whatever  Its  nature  might  be.  6uoh  an 
Interpretation  would  entirely  thwart  the 
plain  intent  and  purpose  of  this  part  of 
the  statute.  For  the  reason?  hereinabove 
stated,  we  think  that  nomination  of  a 
trust  company  ar.  an  executor  or  trustee 
constitutes  a valuable  consTderatlon 
within  tho moaning  of Section  176327 
h.  S.  1929  ( -o.  6t.  Ann.  tee.H692,p. 
621.)." 


iron  the  foregoing  cases,  we  are  of  the  opinion 
that  the  practice  of  law  Is  not  limited  to  the  preparation 
of  pleadings  and  other  papers  incident  to  actions,  and 
special  pleadings,  and  the  management  of  such  actions  and 
proceedings  on  behalf  of  clients  before  judges  and  courts. 
The  person  practicing  today  spends  the  greater  part  of 
his  time  In  his  office  counseling  and  advising,  drawing 
agreements,  organizing  corporations  and  preparing  papers 
connected  therewith,  drafting  of  legal  Instruments  of  all 
kinds.  Including  contracts  for  real  estate,  deeds , mortgages 
bills  of  sale  and  wills.  ihe  courts  have  recognized  the 
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need  of  trainin':  and  special  fitness  for  those  persons 
practicing  law  and  each  year  flnda  stricter  requirements 
for  admission  to  the  bar,  and  all  of  this  Is  with  but 
one  ourpose  In  view,  protection  of  the  public, 

ilia  drawing  of  Instruments  affecting  secular 
rights  not  only  requires  legal  knowledge  and  power  of 
adaptation  of  the  highest  order,  but  also  advice  on 
questions  of  law  Involved,  <«here  such  is  not  ' lven  the 
person  having  the  instrument  drawn  may  be  very  materially 
damaged.  Cur  statute  was  enacts  a under  the  police  power 
(State  v,  St.  Louis  Union  trust  Company,  supra,)  for  the 
protection  of  the  public,  and  the  State  Is  an  Interested 
party • 


lhe  facts,  as  set  out  in  the  case  of  People  v. 

Alfanl,  supra,  are  familiar  to  those  licensed  to  practice 
law.  Persona  carrying  on  real  estate  and  Insurance  business, 
however,  are  not  the  only  guilty  parties  Illegally  practicing 
law  but  often  Include  sdch  office  holders  as  notaries  public 
end  Justices  of  the  peace.  *4 any  of  these  Individuals , dis- 

tinct from  their  work,  draw  legal  papers,  contracts  for  real 
estate,  deeds,  mortgages,  bills  of  sale  and  wills,  all  af- 
fecting secular  rights,  and  many  advertise  themselves  as 
engaged  In  such  business,  Le  are  of  the  opinion  that  such 
practice  Is  clearly  in  violation  of  Section  11692,  supra, 
relating  to  the  ’practice  of  law*  and  Is  subject  to  the 
penalties  as  set  out  by  : action  11693,  supra,  relating  to 
the  ’practice  of  law  without  a license,’  Our  statutes 
set  out  specifically  the  powers  and  duties  of  Juetlces  and 
notaries  public,  and  In  no  instance  are  they  permitted  to 
draft,  procure  or  assist  In  procuring,  ary  Instrument 
affecting  or  relating  to  secular  rights , nor  are  they  per- 
mitted to  practice  law  unless  duly  licensed  In  the  manner 
as  provided  by  statute, 

feet Ion  11692,  supra,  states  how'vor,  that  the 
drawing,  procuring  or  assisting  In  procuring,  of  any  paper, 
document  or  Instrument  affecting  or  relating  to  secular 
rights  must  ba  for  a valuable  consideration.  The  court. 

In  the  case  of  btate  v.  ft.  Louis  Union  rust  Company  74 
3,  . (2nd)  (-.o.)  34b,  1,  c,  355,  In  construing  the  above 

section  as  it  relates  to  ’valuable  consideration,1  held 
that  the  statute  was  not  limited  to  cases  wherein  there 
was  a monetary  consideration  or  a consideration  that  may 
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be  definitely  measured  In  money,  and  that  a nomination 
of  a trust  company  as  an  executor  or  trustee  constituted 
valuable  conslderat ’ on  within  the  meaning  of  the  statute. 

The  court  said* 

"iurtfaermora , we  have  approved  a more 
comprehensive  definition  than  the  one 
here  proposed  by  respondent.  In  the 
early  case  of  ^ullanphy  v,  i<lloy,  10 
*o.  309,  311,  we  said:  * A valuable 
consideration  Is  one,  that  Is  either 
a benefit  to  the  party  promisin  , or 
some  trouble  or  prejudice  to  the  party 
to  worn  the  promise  Is  made,  2 Aent's  Com. 

465.*  In  Jreen  v.  dishorn,  161  ^o.  333, 

337,  338,  61  5.  *.  798,  799,  we  said 

that  a valuable  consideration  Is  ' a 
benefit  to  the  party  promising,  or  to 
a third  oereon  at  his  request,  or  an 
Inconvenience,  loss,  or  injury,  or  the 
risk  of  It  to  the  party  Injured.*  4 
-lnor,  Inst.  pt.  1,  p.  16;  2 ©1.  Conn. 

445,  note;  19  Smith,  Cont.  141. ' 

Also  In  Strode  v.  St.  Louis  Transit 
Co.,  197  Mo.  616,  623,  95  S.  861, 

853,  7 Ann.  Cas.  1084,  we  quoted  with 
approval  as  followr  from  6 *-m.  and  bng. 
ncy.  Law  (2d)  703;  • K valuable  con- 
sideration consists  either  In  some 
rl'-ht.  Interest,  profit,  or  benefit 
accruing  to  the  party,  who  makes  the 
promise,  or  some  forbearance,  detriment, 
lose,  responsibility,  act,  labor,  or 
service  given,  suffered  or  undertaken 
by  the  party  to  whom  It  Is  made.* 

Abundant  authority  for  such  definitions 
is  indicated  In  note  12,  sec.  67,  p. 

654  , 6 K,  C.  JL. , where  the  text  states 
tnat  'a  valuable  consideration.  In  the 
sense  of  the  law,  may  consist  either 
In  some  right.  Interest,  profit  or 
benefit  aocrulng  to  the  one  party,  or 
some  forbearance,  detriment,  loss  or 
responsibility  given,  suffered,  or 
undertaken  by  the  other.  * " 
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From  the  foregolnrt,  wo  are  of  the  opinion 
that  whenewer  a person  draws,  procures,  or  assists  in 
the  drawing  of  a deed,  mortgage,  will  or  other  instrument 
affecting  or  relating  to  secular  rights  and  makes  a charge 
for  same  without  having  been  first  duly  licensed,  he  may 
he  punished  in  the  manner  as  provided  for  in  Section 
11692,  supra.  e have  seen  that  "valuable  consideration" 

is  not  limited  o cases  where  there  is  a monetary  considera- 
tion that  may  be  definitely  measured  in  money.  If  notaries 
outlie.  Justices  of  the  peace,  or  laymen  hold  themselves 
out  as  able  or  willing  to  draw  legal  instruments,  and  do 
so,  in  order  to  earn  the  fees  entitled  to  txiom  under  the 
statute,  or  for  t ,e  purpose  of  furthering  their  business 
interastr,  whichever  ti*e  case  .may  be,  they  come  within 
the  terms  of  Sect' one  11692  and  11693,  supra,  relating 
to  the  practice  of  law,  without  a license  ard  for  a 
valuable  consideration. 


Respectfully  submitted. 


Am.  ORK  SAffYKHS 

Assistant  Attorney  General 


A ?KOV  s : 


hgY  .-fcKi'Widctf — 

Attorney  General. 
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CONSTABLE — FEES : 


Constable  of  Audrain  County  not  en- 
titled to  fee  for  attending  Justice 
Court. 


May  16,  1935. 


Mi-.  David  W.  Walker 
Constable,  baling  Township 
Audrain  County 
Centralia,  Missouri 


Dear  bir: 


Your  request  for  an  opinion  dated  May  3,  1^35, 
i 8 as  follows: 

"As  Constable  of  baling  iownshio  in 
Audrain  County,  I would  like  to  know 
if  I am  entitle!  to  milea  e when  I 
attend  Justice  Court. 

"ihere  seems  to  be  a difference  of 
oninlon  among  the  Justices  here. 

"Will  you  please  let  me  hear  from 
you  at  your  earliest  convenience." 

The  oooulation  of  Audrain  Coi:nty  is  22,077  as 
of  the  last  census,  v.e  will  confine  our  opinion  to  the 
law  regulating  fees  of  constables  in  towns hios  having  a 
population  ol'  less  than  75,000  inhabitants. 

When  and  how  a constable  can  collect  fees  is 
provide!  for  generally  in  Section  11776  R.  S.  Me.  1929. 
bald  bectlon  reads: 

"The  several  officers  hereinafter 
named,  and  jurors  and  witnesses, 
shall  be  allowed  such  fees  for 
their  services  rendered  in  dis- 
charging the  duties  imnosed  uoon 
them  by  law  as  are  hereinafter 
provided,  and  the  clerks  of  the 
courts  of  record  and  the  presiding 
officers  of  courts  of  inferior  Jur- 
isdiction shall  strictly  examine 
the  accounts  of  all  fees  accruing 
during  the  progress  of  any  civil 
suit  pending  in  their  said  courts. 
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and  shall  correct  the  same  if  wrong 
in  any  manner,  and  shall  thereupon 
enter  the  amount  thereof  upon  their 
fee  books,  and  the  said  clerk  and  the 
other  officers  before  mentioned  shall, 
after  the  term  of  the  court  at  or  be- 
fore which  the  services  were  rendered, 
if  require!  by  the  pa  ty  entitled 
to  fees,  certify  a fee  bill  of  such 
services  and  deliver  the  same  to  the 
sheriff  or  other  officer  of  the 
Droper  county  charged  by  law  with 
the  service  of  executions,  who  shall 
proceed  forthwith  to  collect  the 
same;  and  if  the  person  or  persons 
and  their  sureties  for  costs  oroperly 
chargeable  with  such  fees  shall  neg- 
lect or  refuse  to  pay  the  amount 
thereof,  and  costs  for  issuing  and 
serving  the  same,  within  thirty 
days  after  demand  of  said  sheriff 
or  other  officer  aforesai  d,  the 
same  shull  be  levied  of  the  goods 
and  chattels,  moneys  and  effects 
of  such  nersens  or  their  sureties, 
in  the  same  manner  and  with  like 
effect  as  on  an  execution;  and  if 
any  such  officer  shall  neglect  or 
refuse  to  levy  and  collect  such 
fees,  or  to  pay  over  the  money  col- 
lected thereon  to  the  person  en- 
titled th  reto,  within  three  months 
after  such  fee  bill  shall  have  been 
delivered  to  him,  the  court  wherein 
such  fees  accrued  shall,  unon  ten 
days'  orevious  notice  given  to  such 
officer,  on  motion,  enter  up  Judg- 
ment against  him  and  his  sureties 
for  the  amount  of  the  fee  bill,  in- 
terest and  costs  thereon.  All  oro- 
visions  of  this  section  concerning 
the  collection  of  fee  bills  shall 
also  aooly  to  fee  bills^ issued  by 
Justices  of  the  peace. 

Section  11777  ft.S.  Mo.  1929,  provides  mileage 
as  a fee  as  follows: 


u 5 . Lav  Id  W.  Walker 


3 


May  16,  1935 


"Constables  shal  1 be  allowed  fees  for 
their  servldes  as  follows: 

***#■*  *->•>  «■»«#««** 

"And  for  every  mile  traveled  in 
taking  a criminal  to  Jail  and  re- 
turning therefrom,  provided  the 
distance  so  traveled  be  more  than 
five  miles,  the  sum  of,  per  mile.  • .10 
a*-****-*******-***** 

For  each  mile  actually  traveled 
in  serving  any  process .10." 

In  addition  to  the  general  Statute  above  quoted 
there  are  a couple  of  special  Statutes  providing  mileage 
for  a particular1  official  service  rendered  by  constables. 

Section  12801  • S.  Mo.  1929,  provides  for  a 

constable's  mileage  fee  when  he  restrains  animals  running 
at  large,  and  reads: 

"ihe  Justice  of  the  Deace  shall  be 
allowed  a fee  of  fifty  cents  for 
issuing  the  notice  and  swearing  the 
appraisers,  and  the  constable  or 
person  serving  the  notice  shall  be 
allowed  a fee  of  thirty-five  cents 
for  each  aooraiser  notified  and  three 
cents  per  mile  as  mileage  to  and 
from  the  place  of  service,  and  each 
appraiser  shall  be  allowed  a fee  of 
fifty  cents,  which  shall  be  naid 
by  the  owner  of  such  stock  before 
he  shall  be  entitled  to  take  such 
stock  away:  Provided,  that  if  said 
appraisers  arcess  the  amount  of 
damages  and  comoensat ion  for  taking 
uo,  keening  and  feeding  said  animal 
or  animals,  at  a less  amount  than 
the  amount  claimed  by  the  taker-up 
on  the  written  statement  delivered 
to  the  owner,  it  shall  be  the  duty 
of  the  taker-up  of  said  animals  to 
pay  said  costs.  " 

Section  12532  R.  S.  Mo.  1929,  provides  for  8 
constable's  mileage  ft o in  diseased  live  stock  proceeding 
and  says: 
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"sheriffs,  constables  county  Judges, 
or  other  county  or  city  officers, 
shall  receive  such  fees  and  mileage 
for  the  performance  of  their  duties 
under  this  article  as  are  allowed 
ty  law,  to  be  paid  by  the  county . 

The  exoensts  of  the  agents  of  S9id 
board  shall  be  caid  by  the  said  board." 

The  above  Sections  are  the  only  Sections  of 
lew  which  provi  e a mileage  fee  to  constables  while  oer- 
forming  the  duties  of  office. 

In  the  case  of  State  ex  rel.  Troll  v.  Brown, 

146  Mo.  401,1.  c.  406;  47  S.  W,  604,  the  sheriff  of  St. 
bouis  brought  an  action  of  mandamus  to  compel  the  City 
trearurer  to  pay  him  a fee  for  attending  Court  as  the 
Statutes  and  Constitution  require.  The  Court  audited 
and  allowed  the  fee,  but  the  treasurer  refused  to  Day 
it  on  the  grounds  that  nothing  in  the.  Statutes  authorized 
the  fee.  The  Trial  Court  issued  the  mandamus  and  the 
Supreme  Court  in  reversing  the  action  of  the  Trial  Court 
said: 

"It  is  well  settled  that  no  officer 
is  entitled  to  fees  of  any  kind  un- 
less provided  for  ty  statute,  and 
being  solely  of  statutory  right, 
statutes  allowing  the  same  must  be 
strictly  construed." 


CONCLUSION 


We  have  been  unable  to  find  any  Statute  allow- 
ing a Constable  in  Audrain  County  a fee  for  mileage  when 
attending  Justice  Court. 

Ae  are  of  the  opinion  that  the  allowance  of  a 
mileage  fee  to  the  constable  for  attendance  to  official 
duties  in  the  Justice  Court  above  mentioned  would  be 
illegal  and  void.  To  be  entitled  to  this  mileage  fee 
for  attendance  there  must  exist  a Statute  suDnorting 
the  fee,  in  the  absence  of  which  the  presunmtion  must 
be  indulged  that  the  servide  are  gratuitous. 


APPROVED: 


Yours  very  truly 


RO*  McKITTRICK 


WM.  ORR  SAWYIKS 
Assistant  Attorney  General 


SALi:S  TAX  ACT:  ' 


Sales  of  electricity,  gas  and  water  to 
cities  for  street  lighting,  white  way 
system,  traffic  signal  lights , etc . , 
are  not  subject  to  the  tax. 


Hon.  -red  1 • leaner 
City  Counselor 
Social  la  ,A1  asouri 


Dear  Sir: 


Aug  us  t 27,  1955 


This  department  Is  in  receipt  of  your  letter  of 
August  25  requesting  an  opinion  as  to  the  electric  light 
and  water  sold  by  the  City  of  Sedalla  as  a municipal  cor- 
poration being  subject  to  the  sales  tax  which  becomes 
effective  August  27.  Your  letter  is  as  follows: 

"The  question  has  arisen  as  to 
the  liability  of  the  City  of-  Sedalla 
in  connection  with  its  liability  to 
pay  the  one  (l)  per  cent  sales  tax 
on  Ite  current  electric  light  am 
water  bill  as  a municipal  corporation, 
under  subdivision  (c)  of  Section  2 
of  said  Act. 

I thought  porhaps  that  some  prose- 
cuting attorney  may  have  raised  the 
question  with  your  office  as  to  the 
liability  of  a county  or  other  munici- 
palities in  the  county  and  that 
you  my  have  rendered  an  opinion  In 
this  connection.  If  so,  1 would 
appreciate  receiving  a copy  oi  same. 

It  is  my  understanding  that  Kansas  City 
and  perhaps  St.  Louis  are  disputing 
their  liability  to  pay  this  tax.  Will 
appreciate  any  information  that  you 
have  in  hand  that  might  enlighten  us 
in  this  connection." 
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We  are  also  In  receipt  of  your  supplemental  letter 
of  August  26,  which  contains  the  following  supplementary 
paragraphs 


"The  City  carries  a general  account, 
due  and  payable  monthly,  with  each 
the  City  Light  & Traction  Company, 
and  the  Sed&lla  V.ater  Company,  for 
electrical  current  used  generally 
by  the  City  for  street  lighting, white 
way  system,  traffic  signal  lights, and 
so  on,  and  the  ftater  Company  for  water 
used  at  the  City  nail.  City  Parks,  and 
fire  hydrant  rentals*  Subdivision  (c) 
of  Section  2 of  the  Sales  Tex  Act, Laws 
of  Missouri,  1935,  Page  415  provides, 

*A  tax  equivalent  to  one  (1)  per  cent 
of  amounts  paid  or  charged  on  all  sales 
of  electricity  or  electrical  current, 
water  and  gas  (natural  or  artificial), 
to  domestic,  commercial  or  Industrial 
consumers. ' " 


The  original  Oeeupatlon  or  Privilege  Tax  Act,under 
Lection  2a,  page  157  of  the  £j(tra  Session  Acts  of  1953-1934, 
sub-section  ( b J , in  Imposing  a tax  of  one-half  of  one  per 
cent  on  the  gross  receipts  for  the  furnishing  of  services, 
substances  and  things,  states: 

"Sales  of  electricity  or  electrical 
current,  water,  sewer  service,  gas 
(natural  or  artificial),  to  domestic, 
commercial  or  Industrial  consumers," 

while  the  new  Sales  Tax  Act  which  became  effective  August  27, 
page  415  Laws  of  Missouri  1935,  under  Section  2,  sub-section 
(c)  states, 

"A  tax  equivalent  to  one  per  cent*  of 
a-ounts  paid  or  charged  on  all  sales 
of  electricity  or  electrical  current, 
water  and  gas  (natural  or  artificial), 
to  domestic,  commercial  or  Industrial 
consumers." 
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While  the  wording  of  the  two  acts  differs  slightly, 
we  think  that  there  Is  no  change  or  modification  of  the  moan* 
lng  and  the  constructl on  to  be  placed  on  the  liability  of 
those  coming  within  Its  terms.  Under  Section  2,  page  415, 
the  Legislature  saw  fit  to  place  the  tax  of  one  per  cent  of 
the  amounts  paid  or  charged  for  the  services  definitely  men- 
tioned containing  sub-sections  (b)  to  (1),  Inclusive. 

In  only  one  sub-section,  that  being  the  one  relating  to  sales 
of  electricity,  water  and  gas,  did  the  Legislature  see  fit 
to  limit  the  class  of  purchasers,  and  If  the  electricity 
consumed  by  the  streets,  white  way  system,  traffic  signal 
lights,  etc.,  of  the  City  of  Sedalla,  and  likewise  the  water 
so  consumed,  is  subject  to  the  tax,  the  light  and  water  so 
consumed  must  come  within  one  of  the  divisions  or  classes 
of  consumers,  namely,  domestic,  commercial  or  Industrial. 

Webster's  Dictionary  defines  "domestic  consumers" 
as  "those  who  consume  electricity  or  electrical  current  for 
household  or  domestic  purposes." 

In  the  case  of  Railroad  v.  United  States  249  Fed. 
822,  "commercial  consumers"  are  defined  as  "those  who  use 
electricity  or  electrical  current  for  trade  or  commercial 
purposes ." 

In  the  case  of  »«ells  Fargo  v.  Railroad  23  Fed.  469, 
an  "industrial  consumer"  Is  defined  as  "One  who  uses  elec- 
tricity or  electrical  current  for  manufacturing  power  and 
like  purposes." 

At  the  very  outset  we  are  eliminating  comwrclal 
and  industrial  consumers,  as, by  the  terms  of  the  definitions 
given  aove,  and  by  our  ordinary  conception  of  those  terms, 
the  water  arid  light  used  by  the  city  Itself,  as  mentioned  in 
your  letter,  could  not  be  classed  as  Industrial  or  commercial 
consumer.  Having  eliminated  those  two  classes  we  are  con- 
cerned *1  th  the  question  of  whether  or  not  the  water  and 
lights  so  used  by  the  city  could  be  classed  as  domestic 
consumption. 

In  the  case  of  Henderson  v.  Shreveport  Gas,  Electric 
Light  and  Power  Company  •>.  o.  616,  1.  c.  618,  the  word 
"domestic'  Is  defined  as  meaning  "a  thing  of  or  pertaining  to 
one's  house  or  home,  or  one's  household  or  family,  and  ex- 
cludes the  Idea  of  business;  unless  one  pursues  his  vocation 
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or  calling  vlthln  his  home." 

In  the  case  of  Catto  v.  riant  106  Conn.  236,  the 
term  "domestic”  Is  defined  as  having  a widely  varied  mean- 
ing, and,  while  Its  primary  significance  relates  to  the 
house  or  home.  It  Is  often  used  In  a vastly  broader  sense 
and  Its  significance  la  determinable  with  reference  to 
the  subject  matter  and  the  relation  In  which  It  appears. 

A decision  relating  to  domestic  purposes  broadens 
the  field  In  the  case  of  krlr  v.  das  Company  7 6 Ka ns.  l.c. 
354,  In  the  following  language t 

"In  presenting  Its  estimates  for  the 
computation  of  profits  counsel  for  the 
plaintiff  deduct  from  the  amount  of 
sales  within  the  city  the  amount  re- 
ceived from  sales  to  manufacturers. 

Ihe  defendant  now  contends  that  there 
should  also  be  a reduction  for  gas  sold 
to  churches,  the  opera-house,  stores, 
and  offices  - that  theca  are  not 
•domestic  purposes. ' The  term  was 
probably  used  with  reference  to  the  or- 
dinary distinction  usually  made  in  the 
sale  of  gas  for  light  and  heat  for  the 
comfort  and  convenience  of  Individuals 
In  their  homer,  offices,  stores, churches 
and  the  like,  and  salea  made  to  manu- 
facturers to  generate  power.  Usually, 
reductions  are  made  for  the  latter  purpose 
from  the  schedule  of  prices  for  the  former. 

The  term  'domestic1  has  a widely  varying 
meaning,  and,  ah  lie  Its  primary  significance 
relates  to  the  house  or  home.  It  is  often 
used  In  a vastly  broader  sense.  Its 
significance  must  always  be  determined  with 
reference  to  the  subject-matter  and  the 
relation  In  which  It  appears.  In  this 
contract,  and  with  reference  to  this  subject, 
the  more  reasonable  view  Is  that  It  applies 
not  only  to  the  homes  of  the  city  but  to 
other  places  named  where  Its  principal  use 
Is  for  heating  and  lighting,  and  not  for 
power.  It  appears  that  the  parties  con- 
strued thm  term  to  exclude  only  manufacturing 
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purposes.  The  secretary  and  manager  of  the 
company , after  stating  as  a witness  the 
amount  of  sales  for  all  purposes,  and  de- 
ducting the  amount  of  sales  for  manufactur- 
ing purposes  in  the  city,  and  giving  the 
balance,  was  asked:  ******  *" 


COHCLOSION 


Me  cannot  determine  from  the  reading  of  the  whole 
act  the  intention  of  the  Legislature  with  reference  to  the 
section  under  discussion,  but  we  construe  that  It  was  the 
intention  of  the  Legislature  to  exempt  from  the  tax  all 
users  and  consumers  of  electricity,  as  and  water,  if  said 
users  and  consumers  did  not  come  within  the  me  an  In  - of 
domestic  consumers  or  industrial  consumers \ on  the  other 
hand,  it  may  have  been  the  intention  of  the  Legislature, 

In  designating  three  classes,  that  by  common  usage  the 
three  terms  were  broad  enough  to  Include  every  kind  and 
type  of  consumer  or  user.  >.e  are  Inclined  to  accept 
the  first  statement  as  the  Intention  of  the  Legislature, 
namely,  to  exclude  from  liability  of  the  tax  all  who  do 
not  come  within  the  class  of  industrial,  commercial  or 
domestic  consumers. 

We  are  of  the  opinion  that  electrical  current  and 
water  supplied  to  a city  for  street  lighting,  white  way 
system,  traffic  signal  lights,  city  administration  build- 
ings, court  houses  and  county  buildings,  churches,  city 
auditoriums  (when  not  used  for  commercial  purposes)  and 
city  parks,  likewise,  water  and  gas  when  so  used  and 
consumed,  do  not  constitute  domestic  consumption  within  the 
meaning  of  the  act,  and,  therefore,  such  sales  are  not 
liable  for  the  tax. 


Respectfully  submitted. 


OLLIVKR  W.  NO  LEM 

Assistant  Attorney  Oeneral 

APPROVED* 


J Cnl!  I .iOLioJAN,  Jr"I 
(Acting)  Attorney  general. 
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kr«  red  F.  meaner, 
City  Counselor, 
bedalla,  Missouri* 


F 1 i.  L b 


Jeer  Glr: 


This  will  acknowledge  receipt  of  your  inquiry  whioh 
is  as  follows: 

f 

-MB  City  Counselor  I hare  been  requested 
to  give  an  opinion  as  to  whether  or  not 
the  State  of  1 lrsouri  could  connect  its 
state  Fair  Grounds  Sewerage  aysteiu  to  the 
southwest  sewerage  District  of  the  City 
of  oedella  by  authority  of  proper 
ordinance  and  contract  with  the  City  of 
->ed&li«» 

nuy  understanding  is  that  the  State  has 
its  sewerage  cystem  at  the  Fair  Grounds 
complete  with  the  exception  of  disposal 
or  incinerating  plant  for  the  final  disposi- 
tion of  sewerage. 

'This  t cine  true,  at  the  present  tl^e 
sev.erage  froia  the  Sair  Grounds  is  thrown  out 
upon  the  top  of  the  earth  and  causes  a very 
unolehtly  and  filthy  condition  which  I an 
told  is  very  injurious  to  the  public  health 
of  the  citizen**  of  .-edulin  and  the  surround- 
ing vicinity  of  the  Fair  Grounds,  especially 
immediately  after  the  holding,  of  the  annual 
fair. 

"ky  understanding  is  that  through  the 
director  of  the  . . . r.  Green,  ecy* 

• of  the  Fair  and  the  Coaniesloner  of  Agri- 
culture of  klssouri  propose  to  carry  out 


kr.  ,‘rea  f 


•at  ner 


taj-ber  1G,  1935* 


thin  project  as  a.  P.  . project 
without  cost  to  the  City  of  ©dnlia,  pro- 
vided the  City  of  ^edalle  can  legally  give 
the  Jtate  the  authority  to  connect  to  the 
city  sewer  at  the  proposed  point,  to-v/it: 

'The  intersection  of  set  Third  street 
with  the  wl^sourl  jacific  Railroad  fair- 
grounds ->pur ' . 

"1  assume  thut  If  It  is  possible  at  all 
for  the  City  to  carry  out  its  part  of  the 
proposed  project  that  it  would  be  necessary 
to  ass  an  vrdlnance  authorizing  the  kayor 
of  the  City  of  ^edella  and  the  CozuJ.se loner 
of  .agriculture  to  enter  into  s suitable  con- 
tract therefor.  1 have  prepared  auch  an 
ordinance  and  am.  handing  you  e copy  of  the 
8^e  herewith. 

"In  writing  you,  I am  aesuaiint  that  your 
office  should  be  equally  as  well  interacted 
in  this  matter  as  rcyaelf  and  I will  appreciate 
any  opinion  or  suggestion' that  you  may  have 
in  the  premises. 

•'lor  your  information  the  sewerage  district 
which  it  ic  proposed  that  the  utate  connect 
to  la  u general  .ewersg©  district  within  the 
City  of  ^ezL  lie,  constructed  and  paid  for  by 
tax-bills  in  the  usual  manner,  the  General 
hevenue  unds  of  the  City,  and  operated  end 
maintained  by  the  General  evenue  funds  of 
the  City. 

Tor  your  further  information  I have  expressed 
an  opinion  to  the  Counoll  that  It  is  ay  belief 
that  in  view  of  the  fact  that  It  le  the  Jtate 
of  o.lcsourl  that  desires  to  make  this  con- 
nection and  that  in  view  of  the  fact  that  the 
proposed  connection  could  be  made  upon  the 
theory  that  it  was  for  the  general  welfare 
and  public  health  of  the  citizens  of  said 
City  and  the  surrounding  community  st  the 
fair  Grounds,  thut  suld  proposed  connection 
might  upon  this  theory  be  authorized  by  the 
Counoll  under  proper  contract  and  agreement 
as  beiuu  a public  health  measure  end  a reason- 
able regulation. 
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"ftould  appreciate  your  views  in  the  matter 
at  your  most  early  convenience  in  view  of 
the  fact  that  the  Council  as  well  as 
kr*  Green,  *>ecyf  of  tho  mt&te  fair  and 
Judge  onroe,  director  of  y.  A. , would 
like  to  arrive  at  sorae  definite  conclusion 
by  next  Tuesday,  September  3rd," 

You  also  attach  e copy  of  a proposed  ordinance  of 
your  city. 


neplylnc  thereto,  Sedslla  is  a city  of  the  third  class, 
section  6719,  H.  3.  . o.  1929,  provides  that  such  cities  ":.sy 
purchase,  hold,  lease,  sell  or  otherwise  dispose  of  any  property, 
reel  or  personal,  it  now  owns  or  nay  hereafter  acquire. " 

section  6727  provides  that  the  mayor  shall  communicate 
to  the  counoil  such  measures  as  ice y.  In  his  opinion,  tend  to 
the  improvement  of  the  health,  comfort,  general  prosperity,  etc., 
of  the  city. 

section  6803  empowers  the  mayor  and  city  council  to 
enaot  ordinance*,  they  deem  for  "the  good  government  of  the  city, 
the  preservation  of  peuoe  and  good  order,  the  benefit  of  trade 
end  commerce,  and  the  health  of  the  inhabitants  thereof,  and 
suoh  other  ordinances,  rules  and  regulations  as  may  be  deemed 
necessary  to  carry  such  powers  into  effect,"  etc. 

section  6007  empowers  the  oounell,  among  other  things, 
to  "purchase  or  condemn  and  hold  for  the  city,  within  or  with- 
out the  city  limits,  within  ten  miles  therefrom,  ull  necessary 
lands  for  hoepital  purposes,  waterworks,  sewer  carriage  and 
outfall,  * * * and  make  regulations  to  cecure  the  generc.l  health 
of  the  city." 

section  6822  provides  for  establishing  four  clarses 
of  sewers  and  defines  the  ...ethode  as  to  public  sewers. 

Section  6623  deals  with  district  eevrers,  Section  6824 
deals  with  Joint  sewers,  and  section  6825  deals  with  private 
sewers. 


Jectlon  6824  provides  that  as  to  Joint  district  sewers 
the  cost  of  construction  thereof,  except  such  sum  rs  the  city 
directs  by  order  to  be  paid  by  the  city,  shall  be  assessed  end 
paid  in  special  tax  bills  against  the  property  Included  In  the 
Joint  sewer  district,  etc.  It  further  provides  that  "the  action 


. 


e.r»cr 


2e;  t ♦_  bor  1C,  1955 


of  the  council  creatine  the  joint  sewer  district  shall  be  con- 
clusive as  to  the  necessity  therefor,'"  etc* 

-.action  6868,  inter  ulla,  provides  that  the  oouneil 
"shall  have  the  power  to  enaot  and  ui.ee  all  such  ordinances 
and  rules,  not  inconsistent  with  the  laws  of  the  state,  us  my 
be  expedient  for  maintaining  the  peace  and  good  government  and 
welfare  of  the  city  und  its  trade  and  commeroe. " 

section  6875  provides  that  severe  "purtly  in  one  or 
i-iorc  districts  and  partly  beyond  the  territorial  boundaries 
of  such  city,  as  my  be  deter;uined  by  ordinance"  my  bo  con- 
structed. 


lection  6869  provides  that  the  cost  of  acquiring  the 
right-of-way,  "including  the  land  for  the  erection  and  maintenance 
of  disposal  plants,"  shall  be  a lien  on  the  lands. 

-action  0885  provides  that  the  cost  of  constructing  such 
sewers  ahull  be  paid  for  by  special  tax  bills. 

In  1 billon  on  Municipal  Corporations,  (8  fed.)  Per.  196, 
it  is  said: 

" * • • The  establishment  end  nain- 
ten-nce  of  severs  and  drains  have  been 
held  mtters  of  local  and  municipal  con- 
cern, but  construction  of  storm  sewers 
extending  beyond  the  municipal  area  Into 
unincorporated  territory,  not  concerning 
alone  or  specially  the  inhabitants  or  pro- 
perty owners  of  any  one  city  or  town,  ere 
state  affaire." 

In  tho  cose  of  Churohill  v.  brants  k a sc,  70  Ore.  £89, 
the  court  in  speaking  of  the  power  of  a municipal  corporation 
beyond  the  city  limlta,  stated  the  following,  1.  c.  £88: 

"That  the  construction  of  & railroad  by 
the  state  or  by  a municipality  is  a public 
purpose  see.  .s  to  be  settled  by  the  reason- 
ing of  the  court  in  wlcott.  v.  supervisors, 

16  .all  678  (£1  L.  dd.  58£) • The  reasoning 
in  that  case  would  seem  to  cover  all  cases 
of  railroad  construction  by  municipalities, 
whether  wholly  within  the  boundaries  of  each 
municipality  or  not,  if  the  purpose 
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of  such  Improvement  Is  for  the  general 
welfare,  convenience,  health,  or  oom- 
fort  of  Its  citizens." 

In  th«  cuae  of  kuir  kumj  City,  55  Utah  368,  the 
court  had  under  consideration  the  authority  of  the  city  to 
construct  power  lines  beyond  the  Unite  of  the  city  *md  to  cell 
power  over  such  line  sup  lying  another  city  therewith,  find  held 
that  such  power  existed.  Ia  that  case  the  city  h Trowed  money 
to  construct  said  line  and  was  sued  for  the  sane  and  recovery 
was  had.  The  court  said,  1.  c.  374: 

"If  It  beca&te  neoessary  to  furnish  power. 

Instead  of  payment  In  cash,  ns  shown  by 
the  record  In  the  present  case,  then  It 
had  the  right  to  deliver  that  power  at 
the  point  agreed  upon  In  the  contract, 
whether  that  point  be  within  or  without 
the  city.  In  constructing  its  works  and 
obtaining  Its  power,  it  was  its  duty  to 
pay  due  regard  to  the  future,  and  provide 
for  the  probable  necessities  of  s rapidly 
increasing  population.  In  such  case  It 
could  not  but  happen,  as  It  did  happen  In 
the  present  case,  thut  when  the  worxs  were 
completed  end  put  into  operation  the  city 
found  it  had  a large  surplus  of  power  over 
and  above  all  present  de.-ands,  or  probable 
demands  for  aany  years  to  corns. " 

The  court  there  held  that  <vhile  cities  are  not  organized 
primarily  as  proflt-v-aicing  concerns, 

"yet  w.eu  it  Is  incidental,  as  in  the 
instant  case,  to  u proper  ezerclse  of 
its  legitimate  powers,  the  dicing  of  the 
enterprise  a profitable  one  wee  highly 
commendable."  (Citing  a number  of  cases 
In  support  thereof.) 

In  the  cose  of  -.cl  .ner's  ixfr.  v.  Hutton,  et  el., 

33  -o.  244,  speaking  of  the  powers  of  a city,  the  Mssourl  Supreme 
Court  sold,  1.  c.  249: 

"In  order,  however,  to  settle  the  case 
finally,  we  add  that  the  Legislature  had 
power  to  authorize  the  City  of  Lagr&nge 
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to  expend  money  upon  the  iiiproveuent 
of  roads  outsiae  of  the  limits  of  the 
city.** 

In  the  caee  of  liaeussler  et  el.  v.  City  of  ot.  Louie, 
£05  i.o.  65i>,  the  court  coneidereu  the  power  of  the  City  of 
ot.  Louis  to  issue  bonds  mid  use  the  proceeds  thereof  in  con * 
structing  a municipal  bridge  across  the  Mississippi  Hirer  for 
public  use  by  railroads  and  vehicles  of  other  kinds  nd 
pedestrians,  ena  to  buy  or  condemn  land  on  either  side  of  said 
river  to  be  used  in  providing  approaches  to  seid  bridge,  and 
held  that  the  city  had  suoh  power,  including  the  power  to  spend 
city  money  for  that  part  of  tha  project  located  outside  of  the 
city. 


In  the  case  of  Land  and  Improvement  Co.  v.  St.  Louis, 
£57  ko.  291,  the  court  considered  the  validity  of  an  ordinance 
providing  for  the  construction  of  s district  sewer  to  drain 
lends  lying  within  and  without  the  city  limits,  end  held  thet 
the  city  had  authority  to  so  construct.  #»t  page  301  the  court 
8uys : 


"It  has  been  uniformly  held  that  the  action 
of  the  city  legislature  in  pursuance  of 
charter  powers,  In  establishing  a district 
to  be  benefited  by  sewers  or  other  public 
improvements  so  ae  to  justify  a speolal 
assessment  against  the  property  lying  within 
the  district,  is  conclusive,  in  the  absence 
of  any  evidence  that  it  was  procured  by 
fruud  or  proof  that  it  is  manifestly 
arbitrary  or  unreasonable,  or  that  the  asaass- 
uent  is  palpably  unjust  and  oppressive  (Citing 
a list  of  cases. j* 

Further: 

"The  record  In  thle  ease  discloses  that  the 
wutershed  served  by  this  sewer,  laid  partly 
outside  the  city  limits,  wse  traversed  by 
the  south  fork,  of  Cingrass  wreck,  which  wee 
a small  stream  practically  dry  except  in  wet 
weather.  Mo  sewer  oould  be  built  of  in* 
sufficient  capacity  to  carry  off  the  accumula- 
tion -nd  drainage  of  this  stream,  without 
exposing  the  property  owners  to  the  dangers 
of  an  overflow  of  the  creek  at  every  rainfall. 
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Necessarily  the  server,  in  order  to 
accomplish  its  purpose,  must  be  built  big 
enough  to  enclose  and  carry  off  the 
polluted  waters  of  Glngrass  ores &•  The 
existence  of  the  stream  was  due  to  the 
topography  of  the  watersheds,  and  that 
fact  i^ade  it  t e duty  of  the  city  to  pro- 
vide a sewer  adequate  to  the  aeoiands  created 

by  natural  conditions  in  the  locality  to  be 
drained.  The  lot  purchased  by  the  plain- 
tiff was  located  in  such  surroundings  as 
to  make  it  a servient  estate  and  was 
specially  benefited  in  proportion  to  the 
protection  which  the  sewer,  thus  constructed, 
gave  it  against  the  damage  frota  the  flowage 
from  higher  ground.** 

In  the  case  of  Joplin  Consolidated  . ining  Co.  v.  City 
of  Joplin,  124  4.0.  1£9,  considering  the  question  of  the  power 

of  cities  with  reference  to  sewage,  the  court  said,  1.  c.  13G: 

"The  question  whether  the  contemplated 
use  of  the  property  is  really  a public  use 
Is  ■ Judicial  question,  and  will  be  de- 
termined by  the  courts  without  any  regard  to 
any  assertion  of  the  city  council  that  the 
proposed  use  is  a public  use.  (Citing  oases.) 
but  it  is  for  the  city  council  to  determine 
the  question  vhether  the  public  welfare  re- 
quires or  makes  the  sewer  necessary  or 
expedient.  With  thet  question  the  courts 
have  nothing  to  do,  for  the  law  has  oonflded 
lt  to  the  judgment  of  the  oity  council." 

It  will  be  seen  from  the  above  noted  authorities  that 
cities  have  rather  a wide  field  of  authorised  action  extending 
beyond  the  limits  of  the  city  when  the  welfare  of  the  city  and 
the  people  therein  aro  directly  concerned,  tnd  that  the  proper 
party  to  express  the  will  of  the  people  of  the  city  t!^  arson  is 
the  city  council.  Under  the  statutes  above  quoted  and  referred 
to,  cities  of  the  third  class  In  Missouri  have  the  express 
authority  delegated  to  them  to  enact  such  ordinances  as  they 
oonelder  to  be  for  "the  good  government  of  the  city,  the  preserva- 
tion of  pesos  and  good  order,  t c benefit  of  trade  and  commerce, 
and  the  health  of  the  inhabit. ate  thereof,  t nd  such  other 
ordinances,  rules  and  regulations  as  tut y bo  deemed  necessary  to 
curry  such  powers  into  effect,"  and  to  procure  land  within  ten 
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alloc  of  the  city  if  they  dee:.  the  i»:_e  necessary  for  . e «r 
carriage.  and  to  xaake  regulation*  to  securo  the  gonerel  health 
of  tho  city* 


Cu).Ci  IjJlQK 


i o are  of  the  opinion  thf.t  the  City  of  -ed'lia  has  the 
power  and  authority  vested  In  it  to  enter  into  *t  contract  whereby 
the  «e\/er  system  of  the  wtete  Fair  Ground*  will  be  connected  up 
with  the  ee*er  system  within  eeid  city,  eueh  contract  to  be 
epread  upon  the  records  of  the  oity  council  end  duly  autborleed 
and  adopteu  by  said  city  oounoil. 


Yours  very  truly. 


nh'iviO.':, 

.veelotnnt  *ttoruey  general* 


API  U3T&1 


~ — r? ~r^r; — 

( ctiu  ) attorney  General* 
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hAlLhO/vDS: 

Taxes  or  account  of  5f4  in- 
crease ordered  by  board  of 
Equalization  December  ]7,1954, 
not  delinquent  until  levied  by 
county  courts  and  reasonable 
time  ;lven  to  pay . _____ 


January  21 , 1935 


Honorable  A.»dy  to.  •»ilcox 
Chairmen  ftate  Tax  Commission 
Jefferson  City 
Missouri 


Dear  Sir* 


This  Department  acknowledges  receipt  of  your  in- 
quiry dated  January  18 , 1935,  as  follows* 

This  Department  is  desirous  of  an 
opinion  in  the  following  matters 

'In  the  settlement  of  the  railroad 
companies'  injunction  as  of  December 
20,1934,  some  of  the  County  Clerks 
and  County  Collectors  insist  that 
they  should  add  the  usual  penalties. 

Should  this  be  done?  ' " 


1. 


In  order  to  have  a complete  grasp  of  the  question 
presented  by  you  we  state,  in  a general  way,  the  facts 
leading  up  and  giving  rise  to  your  inquiry. 

un  September  2,  1932,  the  then  State  board  of 
.quail zatlon  made  a horizontal  raise  of  ten  per  cent  in 
the  equalizing  of  the  valuation  of  railroad  properties 
in  this  state  (not  including  locally  assessed  properties) 
above  the  valuation  of  such  railroad  properties  thereto- 
fore fixed  by  the  State  Tax  Commission.  Thereafter, 
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twenty-four  railroad  corporation!,  affected  by  the  order 
of  the  board  of  equalization,  filed  their  separate  suits 
In  the  United  States  District  Court  for  the  eastern  Dis- 
trict of  issourl,  seeking  to  set  aside  the  order  of  the 
board  of  equalization  on  two  grounds. 

(a)  That  the  action  of  the  board  of  equaliza- 
tion amounted  to  an  assessment  oi  valuations  against  the 
railroad  properties  which  was  beyond  the  power  of  the 
board  of  equalization  to  make.  It  being  claimed  that  that 
power  was  then  vested  in  the  State  Tax  Commission* 

(b)  That  the  action  of  the  state  board  of 
equalization  was  arbitrary  and  discriminatory  as  against 
the  railroads  and  their  properties,  as  compared  with  the 
assessment  valuations  of  other  properties  In  the  state* 

After  the  bringing  of  the  suits,  and  under  the 
order  of  the  District  Judge,  the  railroad  companies  paid 
to  the  various  taxing  |x>dles  of  the  state  their  taxes  as 
based  on  the  assessment  valuations  fixed  by  the  State  Tax 
Com  lesion. 

Jn  appeal  to  the  United  States  Circuit  Court  of 
Appeals,  .lghth  Circuit,  70  Fed.  (2nd)  670,  that  court  held 
the  board  of  equalization  of  this  state  to  have  the  power 
to  make  the  ten  per  cent  increase  In  valuations  of  rail- 
road properties  by  way  of  equalizing  values  of  properties 
amon,g  the  counties  of  the  state.  On  December  17,  1934 
the  then  board  of  equalization  modified  the  order  of  the 
board  of  equalization  theretofore  made  on  September  2,1932 
and  equalized  the  values  of  railroad  properties  with  other 
property  In  the  state  by  increasing  the  valuation  of  rail- 
road properties  five  per  cent.  The  purport  of  the  order 
of  the  toard  of  equalization  made  December  17,  1934  was 
embodied  In  a decree  entered  by  the  United  States  District 
Court  for  the  iVestern  District  of  Missouri  December  20, 
1934,  and  disposing  of  the  above  cases,  it  being  provided 
In  the  decree  that  the  respective  defendant  railroad  com- 
panies should  pay  the  taxes  lawfully  levied  on  account 
of  such  five  per  cert  Increase,  within  thirty  days  after 
t e entry  of  the  decree,  to-wlt,  December  20,  1934* 

The  order  of  the  board  of  equalization  made  December  17, 
1934  further  provided  for  the  certification  out  by  the 
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Secretary  ol'  the  State  i-oard  of  ^ruallzatlon  and  the  Sec- 
retary of  the  State  fax  Comrlssion  of  the  five  per  cent 
Increase  In  valuations  to  the  various  county  clerks  and 
taxln  odles  In  the  state.  These  certificates  did  not 
go  forward  from  said  secretary  until  some  time  after  the 
first  day  of  January,  1935. 


2. 


(a) .Discussing  subdivision  6 of  Section  9o54  Revised 
Statutes  Missouri  1929,  the  court  In  ark  v.  Kansas  City 
Southern  Hallway  Company  70  led.  (2nd)  670,  672,  said: 


"It  cannot  be  doubted  that  the  clear  and  ex- 
plicit language  of  subdivision  6 did  divest  the 
state  board  of  equalization  of  the  power  of 
original  assessment  of  railroads  then  pos- 
sessed and  exercised  by  It,  and  conferred 
those  powers  upon  the  state  tax  commission, 
out  there  Is  nothing  In  the  language  of  the 
first  sentence  to  Indicate  any  intention  to 
divest  the  state  board  of  equalization  of  the 
power  which  it  had  had  since  ld79  to  equalize 
ly  raising  and  lowering  valuations  of  rail- 
road property.  The  power  there  conferred 
on  the  tax  commission  is  the  power  of  origi- 
nal assessment;  a power  which  is  distinct  and 
different  from  the  power  of  equalization 
after  original  assessment  and  not  to  be  con- 
fused therewith.  They  are  dissimilar  functions." 


And  further  on  page  673, 

"The  conferring  of  the  exclusive  power  of 
original  assessmont  upon  the  state  tax  com- 
mission, where,  at  the  same  time,  the  sta- 
tute confers  the  power  of  equalizing  upon 
the  state  board  of  equalization.  Indicates 
that  the  two  functions  nave  been  divided; 
the  function  of  assessing  now  resting  with 
the  state  tax  commission  and  the  different 
function  of  equalization  remaining  with  the 
state  board  of  equalization." 
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Section  9646  hevlsea  statutes  Missouri  1929,  pro- 
vides for  the  employment  of  a secretary  for  the  State  Tax 
orsmlsalon.  ootlon  9649,  referrin  to  such  secretary, 
further  provides  that: 

"he  shall  also  be  the  secretary  of  the 
state  board  of  equalization,  shall  keep 
the  records  of  said  board  and  shall  dis- 
charge such  duties  as  the  board  may  be- 
qulre." 


article  13,  Chapter  59,  hevlsed  Statutes  uilseourl 
1929,  treats  of  the  taxation  of  railroads.  ffhile  the  duty 
of  the  original  assessment  of  railroad  companies  now  de- 
volves on  the  state  tax  commission,  yet,  such  sections  of 
said  Article  15  as  do  not  conflict  with  the  duties  of  the 
state  tax  eom-iJ'Sion  In  making  original  assessments  or 
railroads,  may  be  treated  as  effective  and  controlling 
In  the  details  of  levying  and  collecting  such  railroad 
taxes • 


Section  10015  requires  the  president  or  other  chief 
officer  of  every  railroad  company  in  this  state  to  furnish 
to  the  clerk  of  the  county  court  of  each  and  every  county 
In  the  state  In  which  raid  railroads  are  located,  a state- 
ment of  Its  property  in  such  county,  which  statement  shall 
bo  furnished  on  or  before  the  first  day  of  - January  In  each 
and  every  year. 

Section  1002b  provider ^that , 

"The  county  court,  upon  the  receipt 
# * * « of  the  certificate  of  the 
action  of  said  board  of  assessment 
and  equalization,  the  returns  of  the 
county  assessor  and  the  certificate 
of  cities,  towns  and  villages,  made 
under  the  preceding  section,  shall, 

«*  *'■*•*  ascertain  and  levy  the  taxed 
for  state,  county ,municipal  township, 
city,  incorporated  town  and  village 
and  school  purposes,  and  for  the 
erection  of  public  buildings,  and 
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for  other  purposes  on  the  railroad  and 
the  property  thereof  ,»*  «■  « * at  tiis 
same  rate  as  may  os  levied  on  other  pro- 
perty * « * 


Section  10030  provides  that, 

"Within  ten  days  after  the  county  court 
shall  have  levied  the  taxes  on  rail- 
road property,  as  prescribed  In  the  two 
preceding  sect  Ions, the  county  clerk  of 
such  county  shall  extend  the  same  on  a 
separate  tax  book,  to  be  known  as  the 
railroad  tax  book  * * * as  equalised  and 
apportioned  to  such  county  by  the  state 

board  of  assessment  and  equalizations  * 

' 

Section  10031  provides, 

"It  shall  be  the  duty  of  the  county 
clerk,  as  soon  as  said  tax  book  is 
completed,  to  make  out  and  certify  to 
the  secretary  or  chief  managing  of riser 
In  this  state,  xi  the  proper  railroad 
company,  a statement  of  taxes  levied 
on  the  property  of  such  rallroud  company 
In  his  county*  * * 


lection  10032  provides, 

"The  county  clerk  shall,  as  soon  as  may  be 
after  the  railroad  tax  book  shall  have 
been  made  out  and  adjusted  as  above  pro* 
vlded,  deliver  the  same  to  the  proper 
collector  of  such  county*  * * * 


Section  10033  provides, 

"All  taxes  of  whatever  description, charged 
against  any  railroad  company , according 
to  the  provisions  of  this  article, due  to 
any  county,  and  all  taxes  due  the  state 
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and  collectible  in  said  county, and  all 
taxes  due  cities , Incorporated  towns, 
villages,  municipal  townships  and  school 
districts  In  such  county,  shall  be  due 
and  payable  to  the  county  collector  of 
such  county  on  the  first  day  of  September 
of  the  year  for  which  the  rame  may  be 
levied  and  chared  as  Herein  provldec^^l, 


Section  10035,  with  reference  to  delinquent  rail- 
road taxes.  Is  as  follows} 

"If  any  railroad  company  shall  fall 
to  pay  to  the  county  collector  of  the 
proper  county  any  taxes  levied  for  state, 
county , city , town, village , school ,or 
for  the  erection  of  public  buildings, and 
for  other  purposes, on  the  property  of 
such  railroad  company  In  said  county, 
on  or  before  the  first  day  of  January  next 
after  the  same  shall  have  been  assessed 
and  levied,  the  same  shall  then  be, on 
and  after  that  date , known  and  treated  as 
delinquent  raTl road  taxes jend  the  said 
company  shall  forfeit  and  pay.  In  addition 
to  the  taxes  with  which  said  company 
may  stand  charged  on  the  tax  books  of 
such  county,  such  penalty  as  Is  provided 
by  law  for  the  nonpayment  of  other 
delinquent  taxes,  which  penalty  shall  be 
apportioned  to  the  various  funds  res- 
pectively; and  It  shall  be  the  duty  of  the 
collector  to  collect  and  account  for,  as 
other  taxes.  In  addition  to  all  taxes  so 
charged  against  said  company,  the  pen- 
alty aforesaid,  on  all  such  taxes  after 
the  first  day  of  January,  till  the  same 
shall  be  paid." 


(*>)•  At  tills  point  it  Is  proper  to  state 
the  limits  of  the  duties  of  the  taxing  bodies,  as 
well  as  the  rules  for  the  construction  of  taxation 
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the  counties  are  charged  vlth  what- 
ever 1 s done  by  the  state  affecting 
the  rights  of  the  taxpayer." 


In  Siate  ex  rel  Union  Electric  Light  & lower  Company 
v.  raker  316  jco.  853,  discussing  the  question  of  revenue  laws 
the  court  at  page  859  of  the  opinion  said: 

As  a general  rule  revenue  laws  are  to 
be  strictly  construed,  but  the  doctrine 
of  strict  construction  should  be  applied 
with  due  regard  to  the  Intention  of  the 
Legislature  as  expressed  In  the  statute, 
and  with  a view  to  promoting  the  object 
of  the  statute.  (36  Cyc .1189-1190. ) It  Is 
the  duty  of  the  courts  to  endeavor  by 
every  rule  of  construction  to  ascertain 
the  meaning  of  and  give  full  force  and 
effect  to  every  legislative  enactment 
not  obnoxious  to  constitutional  provisions, 
but  the  legislative  intent  mist  be  Intelli- 
gibly expressed.  (State  ox  Inf.  v.  Street 
Ry.  Oo.,  146  &o . 1.  c.  168.)." 


On  the  question  of  the  construction  of  penal  statutes 
the  rule  is  stated  in  61  C.  J.  page  1483,  Section  2106,  as 
follows: 


"Following  the  general  rule,  statutes 
Imposing  penalties  for  delinquencies 
In  complying  with  the  tax  laws  are  sub- 
ject to  strict  construction,  and  will 
not  be  extended  by  implication  to  any 
taxes  or  to  any  persons,  not  clearly 
within  the* Y*  ter^s^-  l where  there  is 
such  an  ambiguity  In  the  statute  as  to 
leave  reasonable  doubt  of  Its  meaning, 
or  It  Is  doubtful  whether  the  legislature 
intended  that  a tax  should  be  paid  on 
the  property.  It  is  the  duty  of  the  court 
not  to  Inflict  a penalty." 


io  that  In  determining  whether  or  not  there  has  been 
delinquency  on  the  part  of  the  railroad  companies  in  paying 
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the  taxes  resulting  from  the  order  of  the  board  of  Equali- 
zation made  December  17,  1954,  the  statutes  In  that  con- 
nection must  be  strictly  construed  and  against  the  Imposi- 
tion of  penalties  and  forfeitures,  unless  such  was  the 
manifest  Intention  of  the  legislature. 


3 


(a).  The  situation  In  reference  to  the  statutes 
of  this  state,  as  to  the  question  presented,  was  and  Is  as 
follows  t 


The  Secretary  of  the  board  of  equalization  was  re- 
quired to  certify  out  to  each  county  clerk  the  equalized 
values  as  fixed  by  the  State  board  of  equalization  on  December 
17,  1954.  Section  9856.  a railroad  company  Is  required, 
on  or  before  the  first  day  of  January  in  each  and  every  year, 
to  furnish  the  clerk  of  the  county  court  of  each  county  a 
statement  of  its  property  in  such  county.  Section  10015. 

On  receipt  of  the  certificate  of  the  secretary  of  the  board 
of  equalization,  the  returns  of  the  county  assessor  and  the 
certificate  of  cities,  towns  and  villages,  the  respective 
county  courts  In  each  county  shall  ascertain  and  levy  taxes 
on  account  of  such  equalized  value  - in  this  case  the  five 
per  cent  Increase.  Section  10028.  ithin  ten  days  after 

the  levy  of  such  railroad  taxes  by  each  county  court,  the 
clerk  o such  county  court  shall  extend  the  same  on  a rail- 
road tax  book.  Section  10030.  The  county  clerk  Is  re- 
quired, as  soon  as  said  tax  book  is  completed,  to  certify  to 
the  proper  officer  of  the  railroads  a state  ent  of  the  taxes 
so  levied  on  such  railroad  property  In  his  county.  Section 
10031.  as  soon  as  the  county  clerk  shall  have  made  out 
the  railroad  tax  book  the  clerk  shall  deliver  the  same  to 
the  proper  collector  of  such  county.  Section  10032.  All 
taxes  charged  against  any  rsd  lroad  company  shall  be  due  and 
payable  on  the  first  day  of  September  of  the  year  for  which 
the  same  may  be  levied  and  charged  as  In  the  foregoing  soc- 
tions  provided.  Section  10033.  If  any  railroad  company 
f'lails  to  pay  any  taxes  levied  on  the  property  of  such  rail- 
road on  or  before  the  first  day  of  January  next  after  the 
same  shall  hove  beer,  assessed  and  levied  the  same  shall 
then  be , on  and  after  that  date,  known  and  treated  as  del- 
inquent railroad  taxes.  Section  10055. 

State  ex  rel.  Hammer,  Collector  v.  Vogelsang  163  o. 
17,  was  a suit  by  a collector  to  collect  taxes  on  certain 
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real  estate  for  the  years  1885  to  1890,  both  Inclusive, 
which  had  been  omitted  from  the  current  assessments  of 
those  years,  and  the  omission  discovered  In  1896  and  the 
assessments  then  made,  pursuant  to  Section  7562  of  the 
Revised  Statutes  of  1889.  It  was  claimed  that  the  col- 
lection of  the  taxes  was  harried  by  the  statute  of  limi- 
tations. At  page  24  of  the  opinion  the  court  said* 

“The  suit  Is  not  barred  by  the  statute 
of  limitations.  No  ri  ;rht  of  action 
accrued  until  the  taxes  were  assessed 
and  had  become  delinquent.'' 


State  ex  rel.  olades.  Collector  v.  Wabash  Railroad 
251  Mo.  134,  Is  In  point.  That  was  an  action  to  collect 
railroad  taxes.  In  the  year  1908  the  county  court  of 
•ontgomery  County  levied  taxes, for  county  purposes, to  the 
amoi;nt  of  fifty  cents  on  the  one  hundred  dollars  valuation 
on  the  right-of-way  and  other  taxable  property  of  defendant 
in  that  county.  Defendant  contended  that  the  county  court 
was  only  authorized  to  levy  forty  cents  on  the  one  hundred 
dollars  valuation  because  the  total  assessed  valuation  of 
all  taxable  property  in  the  county  for  the  year  1908  ex- 
ceeded 8 lx  million  dollars.  When  the  county  court  of 
Montgomery  County  hold  its  regular  as y term  In  1908, the 
general  assessment  books  of  the  county  were  completo  and 
had  been  corrected  In  conformity  with  the  action  of  the 
county  and  the  prior  action  of  the  state  board  of  equali- 
zation, but  the  state  board  of  equalization  had  not  at 
that  time  assessed,  equalized  and  fixed  the  final  valuation 
of  such  railroad  property  in  the  county  as  it  ijad  the  power 
to  do.  The  assessments  and  returns  of  the  railroad  com- 
pany, which  were  before  the  county  court  at  its  ^ay  term. 
Indicated  that  all  the  taxable  property  in  the  county  was 
less  than  six  million  dollars  but  on  July  31,  1908  the  State 
hoard  of  equalization  having  raised  the  valuation  of  railroad 
property  assessable  in  that  county,  certified  the  result  of 
its  labors  to  the  county  court.  After  adding  said  in- 
crease in  the  valuation  of  railroad  property  as  fixed  by 
the  State  i>oard  of  Equalization  to  the  then  existing  assess- 
ment of  other  property,  the  aggregate  valuation  of  all 
property  in  fc'ont  ' ornery  County  lor  1908  exceeded  six  million 
dollars.  The  county  court  met  again  In  the  month  of 

September,  1908,  and,  notwithstanding  the  return  or  certi- 
ficate as  to  increase  In  railroad  assessments.  It  proceeded 
to  levy  upon  defendant* s property  a tax  of  fifty  cents  on 
the  one  hundred  dollars.  Instead  of  forty  cents  as  reqxilred 
where  the  valuation  was  over  six  million  dollars.  The 
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decision  Is  illuminating  on  the  question  at  hand  and  we  quote 
at  length  therefrom  beginning  on  pa^e  141: 

" iha  county  court  no  doubt  acted  in 
good  faith  in  levying  upon  the  rail- 
road property  the  same  rate  of  taxes 
for  oot^nty  purposes  which  It  had  there- 
tofore levied  upon  other  property  in 
the  county.  In  fact,  b.v  section  9363, 

Revised  Statutes  1899  (now  section  11582, 

Revised  Statutes  1909)  it  was  required  to 
levy  the  same  rate  of  taxes  upon  rail- 
roads as  other  property.  It  Is,  therefore, 
apparent  that  this  litigation  grows  out  of 
the  fact  that  the  law  does  not  require 
the  assessment  of  railroad  property  to 
be  completed  at  the  same  time  as  the 
assessment  of  other  property;  and  if  the 
county  court  violated  the  Constitution 
by  levying  upon  defendant's  property 
a tax  for  county  purposes  in  excess  of 
forty  cents  on  the  one  hundred  dollars 
valuation,  it  did  so  in  an  effort  to 
obey  section  11582,  supra. 

i-'lalntlff 's  learned  counsel  assert  that 
It  was  the  duty  of  the  county  court  to 
fix  the  rate  of  tax  levies  for  county 
purposes  at  Its  .*ay  term,  1908;  and  while 
he  does  not  call  our  attention  to  any 
mandatory  statute  prescribing  that  such 
taxes  ntast  be  Is  vied  by  oounty  courts  at 
their  3ay  terms , wo  think  it  was  probably 
the  legislative  Intent  that  the  rate  of 
tax  levies  should  be  fixed  In  Stay.  ( ‘ ee 
bee. 9283,  R. S. 1899 , now  Sec. 11423, R. 8. 

1909.) 

Plaintiff *8  counsel  also  assert  -hat  as 
the  statute  required  tax  levies  to  be 
made  In  *»ay  the  county  court  possessed 
the  rl'ht  to  rely  upon  the  assessments  of 
1908  as  they  existed  in  said  month  of  *ay, 
and  was  not  required  to  await  the  action 
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of  the  State  board  of  Equalization  to 
ascertain  wliat  the  final  assessed  val- 
uation of  property  in  the  county  mi  ht 

be. 

This  contention  seeks  a construction  of 
that  part  of  section  11,  article  10, of 
our  Constitution  which  prescribes  tha 
method  for  ascertaining  the  assessed  val- 
uation of  countleE,  and  reads  as  follows: 

'The  rate  herein  allowed  to  each  county 
shall  be  ascertained  by  the  amount  of 
taxable  property  therein,  according  to 
the  last  assessment  for  State  and  county 
purpos  as . 1 

*«e  are  not  aware  that  this  particular 
clause  of  our  Constitution  has  ever  been 
before  trie  appellate  courts  of  this  State, 

V>e  are,  therefore,  justified  in  consulting 
the  precedents  announced  by  the  appellate 
courts  of  other  jurisdictions. 

The  Supreme  Court  of  Illinois  (Culbertson 
v,  City  of  Fulton,  127  111,30),  in  constru- 
ing a constitution  which  used  the  word  'last 
assessment,'  held  that  said  words  meant  the 
last  completed  assessment  as  corrected  and 
approved  by  the  State  board  of  Equalization, 
and  not  the  assessment  by  the  local  assessor, 
wnoso  work  had  not  yet  received  the  appro- 
val of  said  State  board  of  Equalization. 

In  the  case  of  Wilkinson  v.  Van  0rman,70 
Iowa, 230,  a constitutional  provision  pro- 
hibiting school  districts  from  becoming 
indebted  tn  excess  of  five  per  cent  of 
the  taxable  property  therein  'to  be  ascer- 
tained by  the  last  State  and  oounty  tax 
lists'  was  construed  to  apply  only  to  the 
completed  tax  lists,  and  not  to  the  orig- 
inal assessment  lists  ae  prepared  by  the 
assessor  before  tha  taxes  were  equalized 
and  levied. 
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In  the  case  of  Chicago, Burlington  & 

«*uincy  h allroad  Co, v .Village  of  wilber, 

63  Neb. 624,  the  Supreme  Court  of  Neb- 
raska construed  the  words  'last  pro- 
ceeding assessment'  to  mean  an  assess- 
ment which  had  been  completed  by  re- 
ceiving the  approval  of  all  the  agencies 
through  which  it  was  required  to  pass • 

ue  find  the  reasoning  oi  the  foregoing 
cases  is  sound,  and  that  the  county 
court  of  Montgomery  county  could  not  base 
its  tax  levies  upon  returns  made  by  the 
officers  of  railroad  companies, which 
returns  had  not  been  passed  upon  Ly  the 
State  board  of  Equalization. 

It  is  not  contended  by  respondent  that 
the  tax  levies  in  controversy  were  based 
upon  the  assessment  of  property  in  that 
county  made  during  the  year  1907  (which 
were  doubtless  completed) , but  they  are 
admittedly  based  upon  assessment  books 
and  returns  of  railroad  officials  made 
in  1908.  fhere  was  no  attempt  in  this 
case  to  show  what  the  assessment  of  the 
county  amounted  to  as  * ade  in  1907. 

It  is,  however,  ad-nit  ted  that  in  the 
month  of  ientember,  1908,  when  most 
of  the  taxes  sued  for  were  levied  upon 
defendant's  roadbed,  etc., the  county 
court  had  before  it  the  result  of  the 
work  of  the  State  ooard  of  equalization, 
which  showed  conclusively  that  the 
aggregate  and  final  assessment,  of  all 
property  in  the  county  exceeded  six 
million  dollars  for  the  year  1908. 

At  its  Heptemoer  meeting  the  county 
court  found  itself  in  a very  unfortunate 
position.  It  was  required  by  section 
11582,  Kevlsed  Statutes  1909,  to  levy 
upon  the  railroad  property  of  defendant 
as  assessed  by  the  State  no&rd  of  equali- 
zation the  »ame  rate  of  taxes  for  county 
purposes  that  it  had  theretofore  levied 
upon  other  property  of  the  county , which 
in  this  case  was  fifty  cents  on  the  one 
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hundred -dollars  valuation,  and  at  the 
same  time  it  was  prohibited  by  the  Con- 
stitution from  levying  upon  said  property 
more  than  forty  cents  on  the  one  hundred 
dollars  valuation  for  county  purposes. 

In  this  dilemma  said  county  court  elected 
to  obey  said  section  11 562, supra, and 
let  the  constitution  shift  for  Itself. 

In  thus  Ignoring  the  Constitution  the 
county  court  com  itted  an  error  fatal 
to  plaintiff's  cause  of  action  In  this 
case.  henever  there  is  an  irreconcil- 
able conflict  between  the  Constitution 
and  the  statutes,  the  latter  must  yield. 

In  tiie  case  of  .ansas  City,  i*ort  icott  & 
.eraphis  Kallroad  Co.  v.  Thornton,  152  «io. 
l.c.575,  this  rule  was  stated  by  Marshall, 
J.,ln  the  following  language: 

'It  is  the  duty  of  the  courts  to  enforce 
the  organic  law  and  to  brush  aside  any 
statute  which  conflicts  with  It, whether 
It  was  passed  before  or  after  the  Consti- 
tution was  adopted. ' 


It  Is  doubtless  the  purpose  of  our  revenue 
laws  to  have  tax  levies  based  upon  the 
assessment  books  made  and  returned  during 
the  years  when  such  taxes  were  levied. 
County  courts  must  necessarily  take  into 
consideration  the  current  assessments  In 
order  to  ascertain  how  large  or  how  small 
the  levies  should  be.  The  rate  for  county 
levies  Is  not  arbitrarily  fixed  by  the 
law.  They  may  equal  the  amount  limited 
by  the  Constitution,  or  they  may  be  lower 
If  the  county  court  believes  that  s lower 
rate  of  levy  will  supply  the  county  with 
all  the  funds  It  needs. 

.io  see  no  escape  from  the  defendant's 
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contention  that  In  levying  the  taxes 
of  1905  the  county  court  acted  upon 
the  assessment  of  that  year,  and  having 
disregarded  the  plain  mandate  of  the 
Constitution  the  county  taxes  levied  on 
defendant's  property  In  excess  of  forty 
cents  on  the  one  hundred  dollars  valua- 
tion are  Illegal. 

Ale  are  not  unmindful  of  the  hardships 
which  this  rule  will  entail  In  this  case, 
and  possibly  In  others.  The  spirit, 
possibly  the  letter,  of  the  law,  requires 
county  courts  to  make  their  tax  levies  at 
the  annual  May  terms  thereof,  at  which  time 
they  cannot  know  what  the  action  of  the 
State  ooard  of  equalization  will  be  In 
assessing  railroad  property.  Consequently, 

It  Is  Impossible  for  them  to  determine 
with  certainty  what  the  aggregate  assessed 
valuation  of  the  county  will  be  In  the 
month  of  May • 

Section  11,  article  10,  of  our  Constitution 
divides  counties  Into  four  classes  for  pur- 
oosos  of  taxation;  such  classes  to  be  as- 
certained by  their  total  assessed  valuation. 
In  two  of  those  classes  county  courts  are 
permitted  to  levy  fifty  cents  on  the  one 
hundred  dollars  valuation  for  county  pur- 
poses; In  one  class  forty  oents  on  the  one 
hundred  dollars  valuation,  and  in  the  rem- 
aining class  thirty-five  cents  on  the  one 
hundred  dollars  valuation. 

It  follows  that  when  the  assessed  valuation 
of  a county  Is  such  that  It  Is  likely  to 
pass  from  one  class  to  another  through  the 
final  action  of  the  State  board  of  Equali- 
sation in  raisin  or  lowering  values, 
county  courts  cannot  safely  make  their 
levies  until  the  State  board  of  Equalization 
has  completed  its  work  and  certified  the 
result  thereof  to  the  county  clerks. 
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If  this  rule  works  an  inconvenience  or 
loss  In  specific  cases,  the  evil  must  ba 
borne  until  the  i/eneral  Assembly  in  its 
wisdom  shall  see  fit  to  enact  laws  re- 
quiring all  assessments  to  be  made  at 
the  same  time,  and  that  taxes  be  levied 
only  after  all  assessments  are  completed 
and  finally  corrected  and  approved  by  the 
State  board  of  equalization, 

uiuch  as  we  dislike  to  announce  a rule 
which  may  cause  loss  or  inconvenience 
to  the  citizens  of  the  State,  and  pos- 
sibly nullify  some  of  our  statutes  re- 
lating to  the  assessment  and  collection 
of  public  revenues , it  is  our  paramount 
duty  to  uphold  and  support  the  Constitu- 
tion; and  we  cannot  warp  or  twist  its 
words  or  place  a strained  construction 
upon  it 8 provision,  however  great  may 
be  the  demand  that  we  do  so,  (State  ex 
rel,  uims  v.  Ulbson,  195  ao,  251.) 

It  follows  that  we  must  deny  recovery 
to  plaintiff  for  the  county  taxes  sued 
for  in  this  case," 


The  case  last  quoted  from,  in  connection  with  the 
sections  of  the  statute  above  referred  to,  clearly  show, 
in  the  present  situation,  there  was  no  liability  on  the  part 
of  the  railroad  companies  to  pay  the  tax, growing  out  of  the 
five  per  cent  increase  In  equalized  values,  until  after  the 
equalized  values  had  been  certified  to  the  various  county 
clerks,  and  certainly  not  until  the  Increased  valuations 
had  been  levied  against  by  t.he  respective  county  courts 
for  taxes  for  the  year  1932, 

The  case  of  Kailroad  Company  v,  People  9 E.W, 

249,  was  a suit  for  railroad  taxes.  On  the  question  of 
the  right  to  recover  interest  the  court  at  page  251  of 
the  opinion  said* 

"The  court  bo low  permitted  the  state 
to  recover  interest  and  this  I think 
was  erroneous,  Whether  the  reports 
made  by  the  company  were  correct  or 
not,  until  an  assessment  or  charge 
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was  mad©  by  the  auditor  general  and 
notice  thereof  given  tho  company, It 
was  not  In  fault  for  not  paying,  borne 
act  by  the  auditor  general  was  neces- 
sary before  the  tax  became  due  and 
payable.” 

Section  10031  requires  notice  to  railroads  of 
the  taxes  levied. 

State  v.  hughes  bros.  Timber  Co.  203  ft.  W.  436, 
was  an  action  by  the  State  of  Minnesota  to  recover  certain 
taxes  assessed  against  logs  floated  from  the  State  of 
-innosota  Into  another  state.  The  defendant  disputed  the 
right  of  the  state  to  impose  the  tax  on  the  ground  that 
the  assessment  and  levying  of  the  tax  was  an  interference 
with  or  burden  on  interstate  commerce.  The  Supreme  Court 
of  Minnesota  upheld  the  tax.  On  the  question  of  interest 
and  penalties,  at  page  438  of  the  opinion  the  court  saidt 

"The  original  assessment  was  on  10,000 
cords,  but  In  fact  there  were  only  8,367 
cords.  The  tax  was  reduced  accordingly  by 
the  decision  below, but, notwithstanding, the 
statutory  interest  and  penalties  *ere  sus- 
tained as  to  the  reduced  amount. In  that 
wo  thinl*  there  was  error.  Under  the  prin- 
ciple of  County  of  bed  wood  v.  ainona  oe  St. 

Peter  Land  Co .,40  Jinn. 512,  41  ft.  #•  465, 

42  N.  #•  473,  neither  interest  nor  penalties 
can  be  imposed  upon  the  taxpayer  until  he 
defaults  in  payment.  Defendants  had  no  op- 
portunity to  pay  the  correct  amount  of  the 
tax  until  it  was  determined.  Until  then  they 
were  not  in  default,  so  all  they  can  be  hejbu 
for  Is  Interest  on  the  tax  from  the  time  It 
was  so  determined." 


The  latter  case  was  reversed  by  the  Supreme  Court 
of  the  United  States  on  the  ground  that  the  tax  was  a bur- 
den on  Interstate  commerce,  but  the  holding  set  out  above 
as  to  penalties  and  Interest  is  not  affected  and  is  authority 
for  the  position  that  the  railroad  companies  In  the  present 
case  are  not  required  to  pay  the  tax  represented  by  the 
five  per  cent  Increase  in  the  valuations  until  the  tax  rate 
In  the  respective  counties  lias  been  applied  thereto  arri 
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levied  thereon.  Until  such  time  the  railroad  companies 
would  not  know  what  sum  of  monay  was  due  from  them  on 
account  of  such  Increase,  end  they  could  not  be  guilty 
of  delinquency  until  they  knew  what  they  were  to  pay  and 
until  required  by  the  statute,  to  pay  the  same. 

The  case  of  Louisville  Nashville  Railroad  Co, 
v.  Commonwealth  94  5.  W.  655,  Is  applicable.  The  board 
of  valuation  In  Kentucky  fixed  a certain  value  on  the  rail- 
road franchisee  of  the  plaintiff.  The  railroad  company 
disputed  the  Justness  of  the  value  so  fixed  and  orocured 
an  Injunction  in  federal  Court  which  was  afterwards  dis- 
missed by  the  United  States  Supreme  Court,  and  the  railroad 
companies  were  held  to  pay  on  the  entire  valuation  so 
fixed,  which  was  done.  The  suit  was  Instituted  to  collect 
penalty  and  Interest  for  failure  to  pay  the  taxes  at  the 
time  required  by  law.  The  finding  In  that  regard  was  for 

the  ra'lro&d  Company.  In  the  course  of  the  opinion  It 

Is  aald: 


"*  * it  ■»  it  was  not  contemplated 
that  the  taxpayer  was  guilty  of 
the  act  of  refusin'  to  pay  taxes, 
until  there  was  a legal  liability 
fixed  by  the  assessment , and  a 
notice  of  the  'amoimt  o7  taxes  had 
Loan  given." 


In  the  present  case  the  railroad  companies  paid, 
under  order  of  the  United  States  District  Court,  the  amount 
of  tax  based  on  the  assessment  of  the  state  tax  commission, 
as  shown  by  the  statutes  above  quoted  from  and  referred  to# 
there  were  many  things  to  be  done  by  the  taxing  officials 
before  the  railroad  companies  were  required  to  pay  the  taxes 
accruing  because  of  the  five  per  cent  Increase  In  equalized 
value.  None  of  such  acts  could  be  done  or  completed  by 
the  taxing  officials  or  taxing  odles  until  the  final  action 
of  the  state  board  of  equalization  and  certified  out  by  the 
secretar.  of  the  board,  which  was  not  done  until  after 
January  i,  1935, 

(b).  There  are  certain  cases  cited  In  the  foot- 
notes to  61  C,  J,  pp,  1490  and  1516,  which  may  be  contended 
are  In  conflict  with  the  foregoing  views,  but  those  are 
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cases  from  foreign  Jurisdictions  not  controlled  by  the 
statutes  of  this  state  and  In  most  Instances  there  are 
peculiar  statutory  provisions  In  effect  In  the  states 
where  the  decisions  were  rendered  so  as  to  render  the 
decisions  In  those  cases  not  persuasive  here* 

(c).  tie  might  say  In  this  connection  that , In 
the  litigation  herein  referred  to, the  five  per  cent  In- 
crease In  valuations  did  not  Involve  and  does  not  Include 
locally  assessed  property  belonging  to  railroad  companies* 

•lhlle  we  do  not  think  It  necessary  to  a conclusion 
In  this  matter,  yet,  we  may  mention  that  the  United  States 
district  Court  In  Its  decree  directed  tbe  railroad  companies 
to  pay  the  tames  within  thirty  days  after  the  rendition  of 
the  deoree.  Rothln  was  said  about  penalties  and  Interest 
In  the  decree,  and,  ordinarily,  penalties  and  Interest  are 
not  considered  as  a part  of  a tax* 

State  ex  rel*  McMttrlck  v.  hair  63  S*W.(2nd)  64* 

flie  respective  railroad  companies  Involved  are 
entitled  to  a reasonable  time, after  the  taxes  on  account 
of  such  five  per  cent  Increase  In  equalized  valuations  are 
levied  by  the  respective  taxing  bodies.  In  which  to  pay 
the  tax  so  levied* 


COiiCLUblOH. 


It  is  the  opinion  of  this  departm  nt  that  the 
respective  railroad  companies  In  this  state,  liable  to  pay 
taxes  on  account  of  the  five  per  cent  Increase  in  valua- 
tions made  bj  the  State  oourd  of  Equalization  December 
17,  1954,  will  not  be  delinquent  In  the  payment  of  such 
taxes  until  such  respective  valuations  have  been  certified 
to  the  county  clerks  of  the  respective  counties  of  the 
state  where  taxable  railroad  property  Is  located  and 
taxes  have  been  legally  levied  thereon  by  the  taxing  bodies 
and,  at  least,  until  the  respective  railroad  companies  liave 
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a reasonable  time  thereafter  In  which  to  pay  such  taxes. 


Yours  very  truly. 


GILBERT  LAMB 

Assistant  Attorney  General 


APPROVED: 


kdi  jjoKTtWlCK. 
Attorney  General 
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HIGH  AY3  - night  of  action  against  operators  of  trucks  for 
heavy  use  of  highways. 


January  2o,  1935. 


..on.  L.rk  . ilson, 
roseouting  attorney , 
onry  County, 

Clinton,  Missouri. 


Dear  Jlr: 


A request  for  an  opinion  has  been  received  fro^  you 
under  dt te  of  January  10,  1905,  such  request  being  in  the  fol- 
lowing terms: 

"1  v.ould  appreciate  your  opinion  upon  a ques- 
tion tin  t has  core  before  ne  in  this  County, 
i'htt  is  what  action  eon  be  taken  where  the  coal 
truoks  of  a coal  company,  by  their  excessive 
use,  are  tearing  up  a road.  The  road  Jr  neither 
a highway  nor  a farm  to  market  road.  The  ex- 
panses of  the  reconstruction  and  the  upkeep  of 
this  road  has  been  shared  by  the  township  and 
the  adjacent  land-owners. 

1 will  appreciate  your  reply  upon  this  question 
as  soon  as  possible.” 

tiB  a general  proposition,  a public  highway  is  from 
its  very  nature  open  to  members  of  the  public  to  use  either 
for  business  or  pleasure.  Consequent ly,  t’  e basis  of  any  ac- 
tion taken  b;  you  would  need  to  be  some  atetute  or  principle 
of  common  lew  which  is  being  violated  by  the  operators  of  the 
coni  trucks  referred  to  in  your  latter. 

1.  ublic  ervlce  Commission  lew.  From  the  informa- 
tion given  In  your  letter.  It  doea^ot  appear  whether  the  truoks 
are  hauling  coal  belonging  to  the  oamers  of  such  trucks,  or  whe- 
ther this  coal  is  being  hauled  for  someone  alee.  If  the  letter 
situation  exists,  the  public  ervlce  Commission  Lew  l Art.  3, 
Chap.  35,  Lows  of  1931,  pr ge  304)  imposes  certain  license  env 
other  requirements,  end  if  the  operot ora  of  the  trucks  are  not 
complying  with  ell  the  provisions  of  this  Public  service  Cca- 
mir si on  law,  a remedy  under  it  would  be  available. 


2.  T on.  Mark  . . llson, 

rosecuting  Attorney,  'enry  County 


January  26,  1*35 


2.  eight  and  Dimensions  law,  R.  S.  Missouri,  1928, 
'actions  7737-7782,  as  amended  by  Lews  of  1831,  page  265,  impose 
certain  restrictions  on  the  weight  and  dimensions  of  vehicles 
operated  on  thr  highways  of  this  Ltate,  end  i^  these  provisions 
are  not  being  complied  with,  this  would  furnish  a basis  for  ac- 
tion, e call  your  attention  especially  to  Section  7788  which 
is  as  follows: 

".ilhstiover  by  reason  o'*  thawing  of  frost,  or  rains, 
or  due  to  ns-,  construction  the  roeds  are  in  a soft 
condition,  the  maximum  weights  on  all  vehicles  men- 
tioned in  th-  preceding  section,  including  trucks, 
tractors,  trailers  and  so;ni-trallers  and  other  ve- 
hicle therein  mentioned  rray  be  limited  by  the  state 
highvay  oo.mmisslon  to  such  an  amount  and  in  such 
manner  as  v.ill  preserve  the  roaci  unuer  such  condi- 
tions; and  said  commission  shall  give  due  notice 
thereof  by  posting  notices  at  convenient  and  public 
places  elon  - said  road  or  roads  or  parts  thereof 
which  ere  subject  to  said  regulations  aid  reduction 
of  weights.” 

3,  Mutil-tion  of  o&ds.  e assume  from  your  letter  that 
the  damage  being  done  to  your  highways  as  aescribed  is  not  wilful 
or  malicious,  but  in  this  connection  we  call  to  your  attention  R. 
3.  Missouri,  If 29,  action  7836,  which  is  os  follows: 

” very  person  who  shull  willfull}  end  maliciously 
break  or  destroy  or  remove  > ny  mile  post,  mile 
stone,  guidebo? rd  or  nrrler  erected  by  authority 
of  Imp  on  any  public  highway,  plank  ror.d  or  turnpike 
road,  or  shall  willfully  und  maliciously  deface  or 
alter  any  inscription  on  ony  such  poet,  atone,  board 
or  marker,  or  shall  plov/  up,  tear  up,  or  injure  by 
rough  locking  of  wheels  of  any  vehicle,  or  in  any 
oth“r  manner  mutilate  or  injure  any  public  road  or 
highway,  shall  be  deemed  guilty  of  a misdemeanor, " 

In  conclusion,  it  is  our  opinion  that  if  operators  of 
coal  trucks  are  using  the  highways  of  this  Ltate  in  violation  of 
any  provision  of  the  ublic  Service  Commission  Law,  or  the  d.glit 
and  Dimensions  Law,  or  any  other  law  of  this  Ltato,  thet  legal 
action  may  be  Instituted  egsiust  such  operators  for  such  viola- 
tion, but  that  unless  some  such  law  is  being  violated  no  right  of 
action  would  exist  against  such  operators  merely  by  virtue  of  the 
fact  that  in  the  course  of  their  business  they  are  using  the  high- 
ways ore  than  other  persona,  with  the  consequently  greater  wear 
and  tear  on  such  highways  than  would  be  occasioned  by  more  infre- 


January  36,  IS  36. 


3.  Hon.  v«rk  . ilfuon, 

roaeoutln,;  attorney,  i s?nry  County. 


fluent  ur«. 


Very  truly  youra. 


. j'  h.  .a  U •;:•• 

m latent  . ttorr.ey  -Sanarel 


af^rotsd* 


ZC*  KaKI'ITRICK- 

Attorney  uanaral 


BANKS  & BANKING: 
TAXATION: 


1)  Taxation  of  Banks  and  Trust  Companies; 

2)  Preferred  Stook;  • 

3)  Capital  Notis;  • •• 

4)  Stock  owned  by  Reconstruction  Finance 
Corporation  not  taxable . 


February  19*  1935 


FILED  98 


State  Tax  Commission 
of  Missouri 

Jefferson  City,  Missouri 


Gentlemen: 


This  is  to  acknowledge  your  letter  as  follows: 


"The  assessment  of  bank  stock  as  pro- 
vided for  in  Section  9765  as  amended 
at  the  '31  Session  at  page  357*  Session 
Acts,  authorizes  the  assessment  of 
bank  stock,  and  provides  among  other 
things  that  the  chief  officer  of  the 
bank  shall  deliver  to  the  assessor 
'a  list  of  all  shares  of  stock  held 
therein,  and  the  face  value  thereof, 
the  value  of  all  real  estate,  if  any, 
represented  by  such  shares  of  stock, 
together  with  all  reserved  funds,  un- 
divided profits,  premiums  or  earnings 
and  all  other  values  belonging  to  such 
corporation,  company,  institution  or 
association;  and  such  shares,  reserved 
funds,  undivided  profits,  premiums  or 
earnings  and  all  other  values  so  listed 
to  the  assessor  shall  be  valued  and 
assessed  as  other  property  at  their 
true  value  in  money." 


The  last  two  or  three  years  a new  develop- 
ment in  the  capital  structure  of  banks 
and  trust  companies  has  been  the  issuance 
of  preferred  stock  and  issuance  of  capital 
notes  divided  into  two  classes,  A notes 
and  B notes . 
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"The  question  now  arises  as  to  whether  or 
not  preferred  stock  and  capital  notes 
are  to  be  considered  as  capital  stock  of 
the  banking  or  trust  company  for  the 
purpose  of  assessment, 

/e  would  like  you r opinion  a3  to  whether 
or  not  preferred  3tocI:  and  capital  not 03 
are  to  be  treated  as  capital  stock  in 
making  assessment  for  Ad  Valorem  tax# 

In  30m©  cases  these  notes  are  owned  by 
the  reconstruction  Finance  Commission,  a 
Federal  department. 

After  a 3tudy  of  these  new  methods  of 
finance  by  banks  and  trust  companies, 
we  are  inclined  to  believe  that  capital 
notes,  when  held  by  a department  of  the 
ederal  Government , may  be  excluded  from 
the  capital  structure  of  the  bank,  but 
if  held  by  an  Individual  they  are  assess- 
able at  their  par  value  for  Ad  Valorem 
tax.  The  assessment  to  be  against  the 
owner  and  the  tax  to  bo  paid  by  the  bank, 
the  same  as  other  bank  3tock,  and  that  all 
surplus  values  above  preferred  stock  be 
attached  to  the  common  stock  of  the  bank." 


Before  proceeding  to  answer  the  questions  contained 
In  your  letter  we  shall  first  summarize  the  method  of  taxing 
banks  and  trust  companies# 


I# 

TAXATION  OF  BANKS  AND  TRUST  COMPANIES. 

Laws  of  ilissouri,  1931,  pa  e 357,  Lection  9765,  re- 
lating to  assessments  of  banks  and  trust  companies,  provides 
in  the  part  material  as  follows: 

"Persons  owning  shares  of  stock  in  banks, 
or  In  joint  stock  Institutions  or 
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” associations  doin  a banking  business, 
shall  not  bo  required  to  deliver  to 
the  assessor  a list  thereof,  but  the 
president  or  othor  chiof  officer  of 
3uch  corporation,  institution  or 
association  shall,  undor  oath,  dolivor 
to  the  assessor  a list  of  all  sharoa 
of  stool:  held  theroin,  and  the  face 
value  thoreof,  the  value  of  all  real 
estate,  if  any,  roprosonto  :*  by  such 
shares  of  stock,  together  with  all  re- 
served funds,  undivided  profits,  pre- 
lims or  earnings  and  all  otlxor  values 
belonging  to  such  corporation,  company, 
institution  or  association;  and  such 
sharos,  reserved  fund3,  undivided  profits, 
premiums  or  earnings  and  all  othor  values 
so  listed  to  the  accessor  shall  be  valued 
and  assessed  as  other  property  at  their 
true  value  in  money,  loss  the  value  of 
real  ostato,  if  any,  roproaontod  b;  such 
3haros  of  stock,  leas,  also,  the  value 
of  stock  in  other  corporations  held  by 
such  bank  or  joint  stock  Institution  or 
association  doing  a banking  business: 

> rovldod.  howover . that  no  deduction  shall 
bo  allowed  on  account  of  stock  in  any  one 
.uanuf acturing  or  business  company  in 
oxceos  of  forty  por  cent,  of  tho  capital, 
surplus  and  undivided  profits  of  such 
bank  or  joint  stock  institution  or  associa- 
tion doing  a banking  business,  Private 
bankers,  brokers,  money  brokors  and  ex- 
cliange  dealers  shall  noire  like  returns 
one'  bo  as303eod  and  taxor-  thereon  in  like 
.aimer  as  horoinboforo  provided:” 


Assessment  of  taxes  on  tho  capital  stock  of  a banking 
corporation  is  made  against  the  shareholder  and  not  the  ban!:, 
ilie  as30S3nont  on  shares  of  stock  issue  by  a bank  is  assess- 
ed against  the  osmors.  However,  the  bank  pays  tho  tax  as 
fixed  by  the  ascossor  and  recovers  some  against  tho  share- 
holders. In  othor  words,  the  ban!:  is  more  or  loos  an  agent 
for  tho  shareholders. 
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In  Btate  ox  rel.  v.  Cantloy,  26  S.  7.  (2d)  976,  the 
Supreme  Court  of  ; Is3ouri,  on  banc,  (1.  c.  ;aid  the 

following: 


* .ether  or  not,  as  between  the  bank 
air?  It 3 shareholders,  the  bank  is 
thoir  more  agent  for  tho  payment  of 
their  taxes,  the  statute  In  plain 
toms  aakos  the  bank  directly  respon- 
sible for  the  payment  of  tho  taxes 
assessed  against  the  shareholders. 

The  duty  of  tho  bank  to  pay  tho  tax, 
if  it  has  assets  with  which  to  pay 
it.  Is  a personal  liability  of  tho 
bank  to  tho  tax  collector,  utate 
ex  rel.  Bay  v.  Citisons*  ctate  Bank, 
supra,  274  Mo.  pages  63  to  71,  202 
. . 332." 


In  itato  ox  rel.  United  States  Bank  ot  al.  v.  Cchner, 
5 3.  <7.  (2d)  40,  1.  c.  43-44,  the  upre.ic  Court  of  Uisaouri 
said: 

"In  State  ox  rel.  filler  v.  Shryaclc, 
supra,  arshall,  J.,  speaking  for 
this  division  of  this  court.  In  r Is- 
cuasing  the  purpose  and  intent  of 
our  state  statuto  aforesaid,  said 
(179  Bo.  loc.  cit.  440  (73  3.  W.  312)): 

f7he  conclusion  13  Inevitable  that  tho 
true  meaning  of  the  act  of  1395  (now 
section  12775,  3.  . :ro.  1919)  Is,  that 

the  real  estate  shall  be  assessed 
against  the  (bank)  corporation,  the 
prsonal  proporty  of  tho  corporation 
shall  not  be  assossoi  at  all,  and  the 
shares  of  stock  shall  bo  assessed  in 
the  na:sos  of  tho  shareholders.  Thus 
tho  domestic  (bank)  corporations  and 
the  national  banks  are  put  on  the 
sane  basis,  there  13  no  discrimination 
and  tho  lottr  and  form  and  substance 
of  the  power  conferred  by  the  federal 
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"statute  are  obsorvod.  The  bank  in 
quoation.  is  a ’.o:;o3tic  bank,  but  the 
law  is  the  oarie  as  to  it  that  it  is 
as  to  national  banks.  After  the 
aosessraont  is  thus  made  agalnet  the 
sliarcs  o*?  stock  in  the  nanos  of  the 
shareholders,  it  is  local  to  oeke  tlie 
bank  pay  the  tax  and  rocovor  it  fran 
the  stockholders.  action  9155,  :.  . 

1399;  irst  national  Bank  v.  Conuon- 
wealth,  9 all,  353  (19  L.  BdU  791  )j 
Aberdeen  Bank  ( irst  not.  Ban!:)  v. 
.lichalis  Co.,  ICG  U.  3.  440,  17  . t. 
G29,  41  L.  d.  1069).*  (-aronthcscs 
ours.)" 


In  State  ox  rel.  v.  Budor,  242  3.  . 979,  the  uprene 

tourt  of  I l33<rrl,  on  one,  paco  .30  et  ooq.,  said: 

"The  shares  of  stock  represent  tlie 
value  of  all  the  assets  of  the  cor- 
poration. 14  C.  J.  585. 

« -Hr  ir  w 

It  is  apparent  that  the  purpose  of  the 
ona:;fc»nt  of  section  12775,  H.  5.  1919 
(Section  9765)  was  to  provide  a schone 
for  taxing  state  and  national  banks  to 
conform  to  section  5219, 1U  3*  U.  j. 

(TJ.  S.  Conp.  St.  ec.  9734)  ***•■»* 

How  is  the  value  of  the  stock  which 
represents  all  the  corporate  assets  to 
bo  ascertained?  The  real  end  porsonal 
proporty  constitute  its  as  -cts;  all 
represented  by  shares  of  stock.  It  is 
too  cloar  for  a ‘gument  that  fron  the 
total  value  of  the  ao.ets  there  must  be 
dedusted  the  corporate  liabilities 
because  those  ad foot  tlie  value  of  the 
s toe  • Unless  this  deduction  la  .iade, 
the  value  of  tlie  stock  will  be.  to 
that  ontont,  inflated  and  ictitlous." 
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/uric,  further, 

"This  la  prociaoly  what  the  tiros t 
company  did,  xt  doducted  Its  liabil- 
ities from  the  gross  value  of  Its 
assets.  That  determine  the  value 
of  Its  steel'** 


The  value  of  the  shares  are  computed  as  cording  to 
Section  3765,  supra,  namely: 

"'.  Oliver  to  the  assessor  a list  there- 
of, but  the  president  or  other  chief 
officer  of  such  corporation,  institu- 
tio  or  association  shall,  under  oath, 
deliver  to  the  assessor  a list  of  all 
3haro3  of  3tocl:  hold  therein,  and  the 
face  value  thereof,  the  value  of  all 
real  estate,  if  any,  represented  by 
such  shares  of  stock,  together  with 
all  reserved  funds,  undivided  profits, 
premiums  or  earnings  and  all  other 
values  belonging  to  such  corporation, 
i-  « -a  ; and  such  3horo3,  reserved 
funda,  undivided  profits,  proctliaaa  or 
oamla;  s and  all  other  values  so  list- 
ed to  the  assessor  shall  bo  valued 
and  assessed  as  other  property  at  their 
true  value  In  money,  « * «•.* 


Abovo  we  have  shown  that  the  shares  of  stock  represent 
the  value  of  all  the  not  assets  of  the  corporation  assessable 
to  bank  and/or  shareholder.  Thus,  in  dotem  ning  the  value 
of  3haros  of  3tocl:  certain  liabilities  should  bo  deducted 
therofrom,  to -wit:  deposits ; accrued  interest  end  trx&s; 
in  fact,  al  liabilities  otherwise  assessed. 

In  >tate  ox  rol,  v,  luder,  supra,  the  court  said: 

"This  indebtedness  of  1,725,000,  being 
a liability  of  the  trust  company,  it 
thus  appeal’s  that  the  sole  question  for 
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"consideration  io  whether  In  determin- 
ing tho  value  of  tlio  stock  this 
liability  should  bo  deducto  from 
tho  amount  of  tho  capital,  surplus, 
anil  unlivide  1 profits  of  tho  con  any, 
a stated  by  rose  ndonta*" 


\n  further, 

"Tli©  objection  to  tho  deduction  of  this 
particular  liability  Is  that  it  is 
secured  by  a mortgage  on  tho  real 
ostato  of  tho  trust  company  and  is  not 
an  investment  of  its  funds.  It  is  still 
a corporate  liability  which  affects  the 
value  of  the  sharos  of  stock." 


And  further, 

"It  is  too  clear  for  argument  that  fron 
tho  total  value  of  tho  as cots  there 
must  bo  deducted  tho  corporate  liabil- 
ities because  those  affect  the  value 
of  the  stock.  Unlos3  this  doduction  Is 
nado,  tho  valuo  of  tho  stool:  will  be, 
to  that  extent,  inflated  and  fictitious." 


■ind  further, 

"It  follows  that  the  action  of  the  board 
of  equalization  on  ; -arch  50,  1922, 
increasing  tho  assessment  agRinat  the 
3haroo  of  stock  of  the  Liborty  Central 
Trust  Company,  fron  1,750,570  to 
3,415,570,  far  the  tasoo  for  tho  year 
1922,  was  illegal,  and  tho  record  of 
tl-»  board  making  said  Increase  io  quashed." 


Above  it  is  soon  that  certain  liabilities  aro  deductible 
in  arriving  at  tho  net  assets  of  the  corporation.  -owovor,  all 
liabilities  aro  not  ded  ctiblo,  for  emartplo , "Capital  Stock", 
because  of  oction  9765,  supra,  which  provides  in  part: 
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"deliver  to  the  assessor  tho  Hat  of 
all  shore  a of  stocl:  hold  thorotn, 
end  tho  face  value  thoroof •" 

Your  letter  usoa  tho  words  "prof erred  stock  a d 
capital  notes. " .vo  herewith  call  your  attention  to  the 
fact  that  sueh  arc  soparato  and  dii  tlnct. 


II. 

pRSFUUi  ed  r,Toc:: 

Laws  of  Ulssouri,  1933,  pages  40G-400.  provides  that 
a bank,  trust  company  or  other  financial  institution  nay 
In  sue  and  sell  proforrod  stocl:  (Section  1).  - referred  3took 

is  a liability  but  not  a deductible  liability  (oxcopt  when 
ov/no by  a cderol  agency  — hereinafter  discussed). 

Section  4,  Laws  of  -lisnouri,  1935,  pa,-  o 407,  providos: 

"Ho  shares  of  prof  err  or!  stock  ha  vine  a 

far  value  of  lo«3  than  Twenty  Hollars 
20.00)  nor  rare  than  ne  Hundred 
Dollars  ( 100.00)  shall  be  issued  by 
any  corporation  to  which  this  act 
applies;  and,  no  such  shares  shall  be 
sold  under  authority  of  tills  act  for 
lcs3  than  one  hundred  cents  on  the 
dollar  of  tho  par  value  thoroof  not 
to  tho  issuing  corporation;  and,  no 
such  -hares  shall  bo  valid  until  one 
hundred  por  cent  (lOOfj)  of  tho  par 
value  thereof  in  lawful  money  of  the 
united  .States  ’ as  been  paid  Into  the 
treasury  of  tho  issuing  corporation.” 


In  our  opinion,  proforrod  stock  is  port  of  the  capital 
stock  and  Is  not  a deductible  liabi  lty  and  ahould  be  as30S3od 
at  its  par  value  (exception  — when  owned  by  a .overmen t 
a oncy)  becauso  of  its  prcforoncos  and  priorities  and  the 
return  on  some  being  fined,  fi-ection  5,  Laws  of  liisoouri,  1033, 
pages  409>400. 
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III. 

CAPITAL  NOTES 

L«wa  of  L'issouri,  xtra  bcsalon,  1933-34,  pare 3 144 
147,  provides  that  capital  notea  nay  be  is.  uod  and  sold  by 
banks  and  trust  conpaniog  ( Section  5312). 

;oction  3512,  In  part  provldoa  as  follows: 

•Such  capital  notoa  nay  be  sold  for 
cash  or,  with  the  written  consent  and 
approval  of  the  coixdnslonnr  of 
finance,  for  property  end  they  shall 
be  of  a nature  apeclflod  In,  and  con- 
form to,  the  requirements  of  the 
several  pro vis Iona  of  sections  5312 
to  5315  inclusive.” 


3oction  5313,  Paragraph  "A",  provides: 

"Such  capital  notes  shall  be  in  such 
donoriinatlons  and  the  holders  thereof 
shall  be  ontitled  to  such  ann  zal 
rot-urn  thoreon  not  oxcooding  6 * as 
the  Board  of  Directors  of  such  bank 
or  trust  conpany  nay  dot«raIne  • -uch 
capital  notes  shall  provide  that  they 
nay  be  ro tired  at  such  tine  or  tines 
and  in  such  nanner  as  nay  be  fixed  by 
tho  board  of  directors  of  the  bank  or 
trust  conpany,  but  in  no  ovont  later 
than  twenty  years  after  the  date  of 
tbeir  authorization;  provldod.  hcreovor. 
that  no  bank  or  trust  company  shall 
retire  such  capital  notos  if  by  such 
rotirenent  on  inpairr.icnfc  of  it3  capital 
will  be  created.” 

-ara  raph  "C"  n'ovldos: 

"If  an  inpolr  ent  of  capital  oxists  in 
whole  or  In  part  by  reason  of  the  fact. 
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”as  detoraine  by  the  coinuisslonor  of 
finance,  that  cortaln  as3ots  of  such 
bank  or  trust  conpany  have  depreciated 
in  value.  In  that  event  cold  bonl:  or 
trust  c oniony  nay  i3sue  to  the  holders 
of  said  capital  notes  a rifht  of  partici- 
pation to  such  extent  as  nay  be  agreod 
upon  in  any  lncroase  in  the  value  of 
such  assets." 


Having  rulod  above  that  preferred  stock  is  a part  of 
the  capital  stock  it  now  devolves  upon  us  to  dot  online  whether 
or  not  capital  notes  are  port  of  the  capital  stock  as  far  as 
assossnont  purposes  arc  concerned.  It  mist  bo  bomo  in  nlnd 
that  the  1933  Legislature  authorized  banks  and  trust  canpanios 
to  issue  preferred  stock  for  the  purposo  of  increasing  their 
capital  structure.  The  1933-34  Legislature  in  ittra  session, 
no  doubt,  were  apprised  that  the  issuance  or  preferred  stock 
id  not  (or  would  not)  fully  bring  enough  capital  into  the 
banks.  Consequently,  provision  wan  nude  for  the  issuanco  of 
capital  notes.  Tho  only  purposo  that  capital  notes  servo  is 
to  furnish  new  capital  to  the  banks • The  Issuing  of  capital 
notos  In  reality  is  tho  acm  as  soiling  capital  stock  with- 
out giving  the  purchaser  a voice  in  the  affairs  of  the  ban-:. 
Holders  of  capital  notos  aro  nothing  uore  than  llnitod  stock- 
holders. A holder  of  capital  notes  cannot  sue  tho  bank  in 
event  of  dofaloation;  and  receivos  no  profit  unloss  the  bonk 
naicos  it;  there  is  no  liability  on  tho  bank  if  it  does  not 
oom  the  six  por  cent,  provided  by  Section  5313,  sura.  In 
tho  event  of  dissolution  tho  status  of  tho  holders  of  capital 
notos  aro  not  that  of  oo  non  creditors.  In  other  wards,  the 
issuance  of  capital  notes  was  a scheno  to  incroa3c  the  capital 
structure  of  a ban!:  without  increasing  its  capital  stock. 

In  our  opinion,  holders  of  capital  notes  are  in  the 
sane  class  as  stockholders  (n3  far  as  assessment  purposes  ore 
concerned) , and  tho  capital  notos  arc  not  deductible  from  the 
assets  of  the  corporation.  If  capital  notes  woro  do&uctod 
fron  tho  assets,  than  suoh  would  havo  to  be  assessed  to  the 
individual  ovnor3 • To  hold  that  such  aro  doductlblo  liabil- 
ities would,  in  our  opinion,  upsot  the  v/holo  arrange  lent  now 
provide  ' for  fche  asseas-nont  of  banl:  stock  in  tills  Litato.  -he 
capital  notes  aro  not  deductible  liabilities  for  asosa.  cnt 
purposes. 
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IV. 

hikfkub;  stock  and  CAPITA!  notes  owned 

DY  RBCNSTHUCTION  FINANCE  CORPCHATION 


lie  it  ocons  tract  ion  I Inanee  Corporation  was  or  carl  sod 
January  22,  1932,  by  Act  of  Congress,  Title  15,  Section  31 
to  ond,  TJ.  S.  C.  A.,  pa^o  69,  1034  Cumulative  Annual  Pocket 
Port. 


Section  G02  provides  that  the  capital  stool:  la  owned 
by  the  nitod  Statoa. 

oction  CIO  f the  reconstruction  Inanco  Corporation 
Act,  page  86,  provides  In  part  as  follows: 

"-lie  corporation.  Including  Its  fr  nchise. 

Its  capital,  reserves,  and  surplus, 
and  Ito  Incone  shall  be  exempt  from  all 
taxation  now  or  hereafter  laposod  by  the 
nitod  tntes,  or  by  any  Territory, 
dependency,  or  possession  thereof,  or 
by  any  State  county,  municipality,  or 
local  taxing  authority;  except  that 
any  real  property  of  tlio  corporation 
shall  be  subject  to  State,  Territorial, 
county,  municipal,  or  local  taxation 
to  the  sane  oxtent  according  to  its 
value  os  other  rool  property  Is  taxed. 

(Jan.  22,  1932,  c.  8,  Soo.  10,  47  Stet. 

9.)" 


An  instrumentality  or  agency  of  the  Unitod  itaton 
oinc  wholly  owned  by  the  nitod  States  Is  not  subject  to 
taxation  without  the  consent  or  express  legislation  b; 
Confess  • 

In  halted  States  v.  Cociilan,  261  F.  425,  tho  United 
Stato3  District  Court  of  Taryland  (pace  4-26)  said: 

"It  was  shown  that  all  the  stock  of  the 
Fleot  torpor  at ion  was  owned  by  the  novern- 
rjont,  and  that  all  it  did  was  done  for 
"ovomnont  acco'int , and  tlmt  all  the 
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"proflts  which  It  made  would  inure  to 
tlie  covornuont,  which  would  have  to 
stand  all  the  losses.  Jndop  such 
state  of  f acts.  It  Is  unnecessary  to 
in^uiro  whether  for  all  purposes  the 
leet  Corporation  Is  tho  government. 

It  *tuT flcos  that  It  Is  a govornnontal 
agoncy,  exclusively  enployod  In  gov- 
ernmental work,  and  as  such  Its  proper- 
ty Is  not  liable  to  state  taxation. n 

See  also, 

Cl&llar.:  Co.  v.  United  states,  263  U.  . 3d2, 
13  L.  Ed.  323. 


Abovo  v;o  have  s own  that  the  assessment  of  taxes 
a c inat  bank  stool:  is  nade  against  tho  owners  of  tho  shares 
and  In  the  nano  of  the  owners  but  that  the  bonk  pays  the 
tax  as  agent  for  tho  owner  of  tho  shares.  If  tho  recon- 
struction lnanco  Corporation  owns  shares  of  stock  (being 
not  taxable)  such  should  be  deduetod  os  a deductible 
liability  of  the  bank.  In  our  opinion  prof  erred  stool: 
and  capital  notes  owned  by  the  deconstruction  lnanco 
orporatlon  should  bo  deducted  from  the  capital  structure 
of  the  bank  for  assessment  purposes. 


Yours  vory  truly. 


Jones  L.  ]iorn>ostol 
Assistant  Attorney-General. 


APFROVKDs 


!!c7TOK?-! 

Attomey-Genoral  • 
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COUNT  SUPERINTENDENT  OF  SCHOOLS:  Candidate  is  at  liberty  to  announce 
himse  f on  any  platform  he  desires;  tickets  bearing  words  democratic 
ticket"  would  not  invalidate  the  election  providing  no  fraud  existed  and 
same  were  acceptable  to  persons  in  charge  of  the  election. 
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Hon.  lark  Wilson, 
Prosecuting  Attorney, 
Henry  County, 

Clinton,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
February  18  wherein  you  make  the  following  inquiry: 

"****Is  it  illegal  for  a candidate 
for  County  Superintendent  of  Schools 
to  announce  as  a Democratic  candidate? 

Is  it  illegal  for  a candidate  for 
County  Cuperintendent  of  Schools  to 
have  tickets  printed  bearing  the  words 
democratic  Ticket ♦?" 

Section  9454,  R.S.  Mo.  1929  is  the  only  section  relating 
to  the  election  of  a County  Superintendent  of  Schools  and  pro- 
vides as  follows: 

"There  is  hereby  created  the  office  of 
county  superintendent  of  ublic  schools 
in  each  and  every  county  in  the  state; 
the  qualified  voters  of  the  county  shall 
elect  said  county  superintendent  at  the 
annual  district  school  meeting  held  on 
the  first  Tuesday  in  April,  1923,  and 
every  four  years  thereafter;  said  county 
school  superintendent  shall  be  at  least 
twenty- four  years  old,  a citizen  of  the 
county,  shall  have  taught  or  supervised 
schools  as  his  chief  work  during  at 
least  two  years  of  the  eight  j^ears  next 
preceding  his  election  or  appointment; 
or  shall  have  spent  the  two" years  next 
preceding  his  election  or  appointment 
as  a regular  student  in  a state  teachers' 
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college  or  university,  and  shall  at 
the  time  of  his  election  hold  a 
diploma  from  one  of  the  state  teach- 
ers colleges  or  state  university,  or 
shall  hold  a state  certificate,  author- 
izing him  to  teach  in  the  public  schools 
of  Missouri,  or  shall  hold  a first 
grade  county  certificate  authorizing 
him  to  teach  in  the  county  of  which 
he  1 s superintendent;  the  person  elected 
county  school  superintendent  at  the 
annual  school  meeting  held  the  first 
Tuesday  in  April,  1923,  shall  immedi- 
ately upon  his  election,  qualify  under 
this  article  as  county  superintendent 
of  public  schools,  and  shall  serve  as 
such  until  the  first  Monday  in  July, 

1927,  or  until  his  successor  is  elected 
and  qualified.  All  county  school 
superintendents  elected  on  the  first 
Tuesday  in  April,  1927,  and  thereafter, 
shall  hold  said  office  for  a term  of 
four  years  from  and  after  the  first 
Monday  in  July  following  their  election, 
or  until  their  successor  is  elected 
and  qualified,  and  all  vacancies  caused 
by  death,  resignation,  refusal  to  serve, 
or  removal  from  the  county,  shall  be  filled 
by  the  governor  by  appointment  for  the 
unexpired  term;  the  county  school  super- 
intendent shall  turn  over  all  books, 
papers,  certificates,  stub  books  and 
records,  in  his  possession  to  his  suc- 
cessor. All  acts  or  parts  of  acts 
conflicting  with  this  section  are  hereby 
repealed.’* 

By  the  terms  of  the  above  section  the  County  Superintendent 
of  Schools  is  elected  at  the  annual  school  district  meeting 
held  on  the  first  Tuesday  in  April.  The  qualifications  of  the 
person  to  be  elected  or  appointed  are  set  forth. 

Section  9455,  R.3.  Mo.  1929  sets  forth  the  duties  of  the 
County  Clerk  and  of  the  school  district  officers  with  respect  to 
the  election  of  a County  Superintendent  of  Schools.  It  contains 
no  provision  for  the  printing  of  ballots,  and  in  view  of  the 
fact  that  it  contains  no  provision  for  candidates  filing  for  this 
office  within  any  specified  time  prior  to  the  election,  or  any 
provision  for  a candidate  expressing  his  party  affiliations,  it 
is  the  opinion  of  this  deportment  that  any  candidate  is  at  liberty 
to  announce  himself  as  a candidate  on  any  platform  he  may  desire. 
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If  he  desires  to  stand  on  the  principles  of  the  Democratic  Party 
as  enunciated  by  Thomas  Jefferson,  we  know  of  no  provision 
of  the  statutes  which  would  prevent  him  from  doing  so. 

As  to  your  second  question,  the  same  principle  and  logic 
would  apply.  We  again  call  your  attention  to  the  fact  that 
Section  9455,  R.S.  i.:o.  1929  contains  no  provision  for  the  print- 
ing of  ballots.  We  are  cognizant  of  the  fact  that  in  many  of 
the  dictricts,  especially  the  cities,  there  are  printed  ballots. 

We  consider  this  right,  to  be  optional  with  the  district;  there- 
fore, as  to  whether  or  not  a candidate  may,  have  tickets  printed 
bearing  the  words  "Democratic  Ticket",  it  would  be  optional 
and  discretion  ry  with  the  persons  in  charge  of  the  election. 

If  the  officials  desire  to  adopt  the  tickets  as  presented  by 
the  candidate  and  no  fraud  resulted  therefrom,  wo  do  not  believe 
this  would  invalidate  the  election. 

Section  9455  contains  this  provision  "the  voting  for 
county  superintendent  shall  be  by  ballot  and  all  ballots  cast 
shall  be  counted  for  the  persons  for  whom  cast,  and  it  is  hereby 
made  the  duty  of  the  members  of  the  board  of  directors  and  the 
chairman  and  secretary  of  the  annual  school  meeting  to  see  that 
each  ballot  so  cast  is  counted  for  the  person  receiving  the  same." 
Again,  we  repeat  that  it  is  the  opinion  of  this  department  that 
it  is  optional  and  discretionary  with  the  officers  in  charge 
of  the  election  as  to  whether  or  not  a candidate  may  have 
tickets  printed  bearing  the  words  "Democratic  party". 


Respectfully  submitted, 


OLLIVSR  f.  N0L2N, 
Assistant  ttoraey  General. 


APPROVED : 


wTTFTmiwr 

Attorney  General 
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PROBATE  CCJRT:  Probate  Judge  is  within  his  rights  in  purchasing 
filing  cabinets,  etc.  provided  same  can  be  classified  as  "other 
necessaries?  but  the  expenditure  must  receive  approval  of  county- 
court  as  set  forth  in  County  Budget  Act. 


I. 


V v 
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Hon.  3.F.  lier, 

Judge  of  Probate  Court, 
Atchison  County, 

Rock  Fort,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  karch  30  requesting  an  opinion  regarding  certain  supplies 
for  your  office,  the  full  contents  of  your  letter  being  as 
follows: 


"Under  the  law  as  it  formerly  existed  the 
county  officers,  including  the  probate  judge, 
were  permitted  to  order  their  own  office 
supplies  and  enuipment  and  submit  the  bill 
therefor  to  the  county  court  for  payment. 

Since  the  enactment  of  the  county  budget  law 

as  found  on  page  340,  et  seq. , there  is  a 

quostion  whether  or  not  a probate  Judge,  or 

any  other  officer,  can  now,  of  his  own  volition, 

order  his  supplies  and  enuipment  and  submit 

the  bill  therefor  to  the  county  court  for  payment. 

This  office,  within  the  time  required  by  law, 
submitted  its  estimate  to  the  county  court  under 
said  budget  law  for  certain  office  enuipment. 

The  county  court  of  Atchison  County,  upon  con- 
sideration of  the  matter,  struck  such  estimate 
and  demand  for  office  equipment  from  the  list  of 
demands  made  by  the  probate  court  of  said  county. 

Please  advise  me  (1)  whether,  as  probate  judge  of 
Atchison  County,  I can  order  my  own  filing  cab- 
inets and  equipment  (which  ere  now,  and  have  for 
a long  time  past  been  necessary)  for  the  office 
of  probate  judge  and  submit  the  bill  to  the  county 
court  of  Atchison  County  for  payment;  or  whether 
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I am  compelled  by  the  said  county 
budget  law  to  request  said  supplies,  by 
estimate,  under  the  provisions  of  said 
act.  (2)  Did  the  county  court  of 
Atchison  County,  Missouri,  have  the  power 
to  strike  from  the  estimates  submitted 
by  the  probate  court  of  this  county  its 
requisition  for  filing  cabinets  and 
fixtures,  and  totally  disregard  the  same? 

At  the  present  time,  and  for  a long  time 
past,  the  probate  court  of  this  county 
has  had  to  file  its  valuable  records  and 
books  in  wooden  shelves  in  the  vault  pro- 
vided for  that  purpose.  It  is  imperative 
that  the  wooden  shelves  be  supplanted  by 
steel  fixtures  for  the  purpose  of  filing 
such  records.  Also,  the  vault  is  con- 
sidered fire  proof,  however,  a fire  would, 
in  my  opinion,  be  disastrous  to  the 
records  of  this  court  on  account  of  said 
wooden  fixtures.  Furthermore,  the  filing 
space  is  so  inadequate  that  more  than  one 
hundred  cases  are  piled  upon  the  floor  in 
said  vault." 


Your  first  inquiry  deals  with  the  question  of  purchasing 
filing  cabinets  and  equipment  for  your  office  as  probate  Judge 
of  Atchison  County,  and  your  second  question  deals  with  the 
right  of  the  county  court  to  strike  these  items  from  your  esti- 
mate. The  conclusion  of  this  opinion  will  be  a manifest 
conflict  in  the  answers  to  the  two  questions;  we  shall  therefore 
treat  them  under  separate  headings. 


I 

The  authority  of  the  probate  Court  to  purchase  such 
furniture  as  you  mention  in  your  letter  is  found  in  Section  2056, 
R.S.  Mo.  1929,  which  provides: 

"Every  probate  court  shall  have  a 
seal  of  office,  of  some  suitable  device, 
the  expense  of  which,  end  the  necessary 
expense  incurred  by  said  court  for  books, 
stationery,  furniture,  fuel  and  other 
necessaries,  shall  bo  paid  by  the  county." 
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The  leading  decision  as  to  the  rights  of  a probate  judge 
in  purchasing  furniture  under  this  section  is  that  of  Gammon 
v.  Lafayette  County,  79  Mo.  l.c.  226,  wherein  the  Court  said: 

"With  respect  to  the  other  and 
only  remaining  question,  section 
1184  provides  (and  the  law  was 
the  same  when  the  furniture  was 
purchased)  that  ’every  probate 
court  shall  have  a seal  * * * 
the  expense  of  which  and  the  nec- 
essary expenses  incurred  by  said 
court  for  books,  stationery, 
furniture,  etc.  shall  be  paid  by 
the  county. * These  necessary 
articles  are  to  be  procured  by 
the  probate  judge,  and  he  is  not 
required  first  to  get  an  order  of 
the  county  court  for  their  purchase. 

Whether  the  furniture  in  question 
was  necessary  for  the  office,  wa3 
properly  submitted  to  the  Jury,  who 
found  that  it  was.  The  County 
court  refused  to  allow  the  account 
to  the  furniture  dealers,  and  plain- 
tiff paid  it;  and  while  it  may  be 
conceded  that  the  Winklers  could  not 
have  maintained  a suit  against 
plaintiff  for  the  price  of  the  fur- 
niture furnished  for  the  county,  yet 
the  statute  requires  the  county  to 
pay  for  it,  and  it  can  make  no  dif- 
ference that  in  the  first  instance 
it  is  paid  for  by  the  probate  judge. 

If,  for  instance,  he  should  need  for 
his  office,  in  vacation  of  court,  a 
load  of  fuel  and  could  not  procure 
it,  but  by  payment  for  it  on  delivery, 
must  he  freeze  in  the  office  or  close 
its  doors,  or  furnish  the  fuel  at  his 
own  expense?  are  not  inclined  to 
give  the  statute  so  narrow  a con- 
struction." 

Another  pointed  decision  is  that  of  sayler  v.  Nodaway 
County,  159  Mo.,  l.c.  524-525,  wherein  the  Court  said: 
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"By  the  sane  rule  of  inter- 
pretation the  judgment  of  the 
circuit  court  herein  must  be 
reversed,  for  in  this  case  it 
was  agreed  at  the  trial,  that 
the  stamps,  for  which  the  probate 
Judge  presented  his  bill  to  the 
county  court  for  allowance,  were 
used  in  the  discharge  of  the 
official  business  of  his  office 
and  that  they  were  necessarily  re- 
quired in  the  performance  of  his 
official  duty.  While  everything 
that  an  official  may  use  to  facil- 
itate him  in  the  accomplishment 
of  the  work  he  is  directed  by  law 
to  perform,  may  not  be  said  to  fall 
within  the  meaning  of  the  term 
’all  other  necessaries ’ , as  used 
in  section  1726,  supra,  certainly 
everything  that  he  is  directed  to 
use,  or  that  must  necessarily  be 
used  in  the  performance  of  a desig- 
nated act  or  acts  required  to  be 
performed  by  him,  should  be  held  to 
be  Included  within  the  meaning  of 
that  term,  unless  something 
previously  or  subsequently  used 
in  the  section  or  act  so  providing, 
should  clearly  indicate  a contrary 
Intention. 

To  suggest  that  an  officer  is  often- 
times called  upon,  and  may  be  compelled, 
to  perform  certain  services  for  which 
no  compensation  has  been  provided,  and 
for  which  he  can  collect  nothing  is 
no  answer  to  the  proposition  that  an 
officer  should  not  be  compelled  to 
directly  contribute  his  own  means  for 
the  public  welfare  without  recompense." 


All  of  the  early  authorities  dealing  with  the  question  of 
an  officer’s  right  to  purchase  supplies  for  his  office  are  con- 
tained in  the  decision  of  "wing  v.  Vernon  County,  216  Mo.,  681. 
Beviewing  the  decision,  the  Court  concludes  in  the  following 
language: 
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"Finally,  wo  shall  assume  that 
among  civilized  people  approved 
advances  and  results  in  scientific 
research  make  janitor  services  in 
public  offices  (i.e.,  the  prevention 
of  the  propagation  and  spread  of 
disease  from  filth),  a necessity, 
and  that  the  Legislature  knew  and 
gave  effect  to  that  fact.  Buildings, 
under  Revised  Statutes  1899,  section 
6710,  for  clerks*  and  recorders' 
offices,  being  for  the  preservation 
of  the  records  of  the  county,  how 
could  this  main  idea  have  effect  if 
those  records  are  not  to  be  kept  and 
preserved  free  from  deterioration 
from  filth?  Is  the  general  public 
not  interested  in  and  benefited  by 
clean  windows,  clean  floors,  clean 
furniture,  clean  spittoons,  heat  in 
winter  and  wholesome,  healthy  air 
at  all  times  in  public  offices? 

It  is  useless  to  argue  that  question. 

It  answers  itself.  And  if  the  county 
court,  as  the  agent  of  the  general 
public  in  county  affairs,  without  legal 
right  or  excuse,  refuses  to  do  that 
duty  in  the  recorder’s  office,  what 
is  the  recorder  to  do?  His  only 
sensible  course  is  to  do  what  this 
recorder  did,  viz.,  avoid  an  unseemly 
wrangle,  pay  it  out  of  his  own  pocket 
and  trust  to  the  courts  and  the  law 
to  reimburse  him.  The  judgment  on 
the  first  count  is  affirmed." 


Conclusion 


in  view  of  these  decisions,  we  would  unhesitatingly  hold 
that  you  would  be  within  your  rights  in  purchasing  certain  filing 
cabinets  and  equipment,  provided  same  could  be  classified  as 
"other  necessaries"  as  contemplated  by  the  statute;  however, 
there  appears  to  be  a conflict  between  the  decisions  quoted,  the 
statute  and  the  new  County  Budget  Act  passed  by  the  Legislature 
in  1933. 


A discussion  of  the  County  Budget  Act  in  its  applicability 
to  the  supplies  in  ouestion  will  next  be  considered  in  answer 
to  your  question  as  to  whether  or  not  the  county  court  has  the 
power  to  strike  the  same  from  your  estimate. 


non.  *1.  r.  wisr 


prll  17,  1035* 


II 


It  was  the  purpose  or  the  Legislature  in  passing  the 
County  Budget  Act  to  promote  efficiency  end  economy  in  county 
;")vorn.out.  There  ere  certain  provisions  of  the  ot  which 
«e  shall  consider  as  pertinent  to  your  second  question.  no- 
tion 1,  Lavs  of  Klseourl  1988,  pare  341  contains  ths  ssntences 
•Ths  county  courts  of  ths  several  counties  of  this  state  are 
hereby  authorized,  e powered  and  directed  and  it  shall  be  their 
duty,  nt  the  regular  February  term  of  said  oowrt  In  every  year, 
to  prepare  and  enter  of  rooord  and  to  file  with  the  county 
treasurer  and  the  state  auditor  a budget  of  estimated  r«oslpta 
and  expenditures  for  the  year  beginning  January  1 and  ending 
Dsoember  31."  The  last  sentence  in  said  section  la,  m.s  oounty 
court  shall  classify  proposed  expenditures  according  to  ths 
classification  herein  provided  and  priority  of  payment  shall  bs 
adequately  provided  according  to  the  said  classification  end 
nuoh  priority  shall  be  secredlj  preserved." 

Class  4 of  the  Cotrnty  udgot  Aot,  Laws  of  vo.  1933,  p. 

341  reletus  to  the  salaries  of  oounty  officials  and  lists  ths 
supplies  which  can  bs  plaosd  in  said  slussvdoflnl tsly  exclud- 
ing equipment  of  the  nature  mentioned  in  your  letter;  however, 
ths  lest  sentence  of  said  olass  says: 

"Furniture,  of flee  machines 
and  equipment  of  whatever  kind 
shall  bs  listed  under  olass 
six." 

Class  G,  being  the  last  of  ths  cU-.asos,  is  not  definite 
as  to  the  uso  of  ths  funds  whioh  may  be  expended  therefrom, 
being  more  or  leee  of  a hodgepodge  olass.  Said  eeotlon  states: 

"After  having  provided  for  the 
five  olnsses  of  expenses  hereto- 
fore speeltlfed,  ths  county  court 
may  expend  any  balance  for  any 
lawful  purpose." 

r.ectlon  3 of  tr.e  County  Trndget  ct,  Laws  of  Mo.  1933, 
pegs  342,  sots  forth  ths  ."leaner  In  which  the  various  officers 
ahall  make  their  requests  for  salary  and  of floe  supplies,  and 
contains  the  following: 

"*  # also,  he  shall  submit  an 
itemized  statement  of  the  supplies 
he  will  requiro  for  his  office, 
separating  those  wt  leh  ere  payable 
under  class  4 end  class  6.  " 


Hon.  S.  F.  Wier 
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After  the  officers  have  made  their  requests  in  the  form 
set  forth  in  Section  7 of  the  County  Budget  Act,  page  345,  Section 
8,  same  page,  provides  that  the  County  Court  may  amend  and  revise 
the  estimates  so  made.  It  provides: 

*****  Tha  court  may  alter  or 
change  any  estimate  as  public 
interest  may  require  and  to 
balance  the  budget,  first  giving 
the  person  preparing  supporting 
data  an  opportunity  to  be  heard, 
but  the  county  court  shall  have 
no  power  to  reduce  the  amounts 
required  to  be  set  aside  for 
classes  1 and  3 below  that  pro- 
vided for  herein.  * * * " 

There  appears  to  be  no  appeal  or  alternative  for  the  offi- 
cer if  his  estimate  is  not  allowed  in  toto.  The  allowing  of  same 
appears  to  be  purely  a discretionary  or  almost  arbitrary  power  of 
the  County  Court. 


Conclusion 


Section  22  of  the  County  Budget  Act,  Laws  of  !Zo.  1933, 
page  351  states:  "All  laws  or  parts  of  laws  and  expressly  sections 
9874,  9985  and  9986  in  60  far  as  they  confliet  are  hereby  repealed." 
in  the  first  part  of  this  opinion  we  concluded  that  you  were 
entitled  to  purchase  supplies  as  outlined  in  your  letter  and  could 
compel  the  County  Court  to  pay  for  same,  talcing  for  granted  that  such 
supplies  were  necessary  and  essential  to  the  proper  carrying  out  of 
your  duties  as  Probate  Judge,  but  by  the  terms  of  the  Budget  Act, 
the  payment  for  the  "necessaries'*  and  supplies  is  under  the  power 
and  discretion  of  the  county  court;  hence,  it  would  be  necessary 
for  such  supplies  to  receive  the  approval  of  the  county  court  in 
the  manner  as  set  forth  in  the  County  Budget  Act. 

If  the  County  Court  could  not  control  the  expenditures  and 
retain  them  within  the  anticipated  revenue,  it  would  be  of  no  force 
or  effect  and  the  whole  purpose  of  the  Act  would  he  defeated  and 
it  is  for  this  reason  that  we  conclude  that  the  purchase  of  the 
supplies  in  question  should  receive  the  approval  of  the  County 
Court. 


Respectfully  submitted. 


APPROVED: 


07  LIVER  W.  ROLEN, 

Assistant  Attorney  General. 


ROTMcKtWicK, 
Attorney  General 


nw»f.  aw 


JOMOObO ; fiohool  director  nay  take  hie  oath  of  office  before 
a notary  -ubli c.  Failure  of  a director  to  nest 
with  the  other  directors  within  four  da yn  after  an- 
nual  fleeting  for  purpose  of  organisation  doee  not 
create  a Tenancy  on  said  board. 


j* 

i r 11  34,  1 3b. 


r.  ;t.  ‘ileon 

County  '^rinte^d>  nt  of  ^cIkjoIs 

Jitter-  or  County 
’title  oro,  lesourl 


Dear  nr* 


Thie  vrill  solcnowleU?*  receipt  of  your  letter 
re’iueetlrv^  un  opinion  froa  this  office  which  re-do  aa 
follow* 

# 

•If  a ran  is  duly  elected  a eohrol 
director,  but  refuels  to  set  with  * 
the  other  two  « 'bern  of  the  board 
to  oiynlie  within  the  four  daye  as 
're  'orihed  by  law,  but  instead  takee 
hln  oath  of  office  an  director  before 
a Notary  Fuclio,  le  he  a qualified 
director  or  doee  a vacancy  exist  on 
that  particular  board. 

• culd  ap-  reolatc  your  advioe  in  thin 

natter.* 


action  PTT67.  R.  1.  !io.  1929,  provides  that  the 
^or eminent  nd  oontrol  of  the  district  shall  be  vested  In 
o board  of  director  a oo-^ooed  of  three  as  there  and  specifies 
their  ^ui.lifiOfttions. 

Section  0388.  R.  3.  o.  1939,  provides  that  the 
dir eo tore  eh  11  within  four  do  ye  after  their  election  take 
and  subscribe  an  -ath  or  affirrsation  to  fait:  fully  and  ii-v* 
artialiy  dlsohar  ?e  the  duties  of  their  office.  9a  It!  eooticn 
reads  an  follows* 


•The  direct  ro  shall,  witnin  four  d<\yo 
after  their  election  or  appointment,  t he 
and  subscribe  an  oath  or  affir^etion  to 
faithfully  and  impartially  dischar  ge  the 
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duties  of  their  office,  which  oath  nay 
be  administered  by  each  other;  and  the 
district  cleric  shall  enter  the  same,  with 
the  date  thereof,  uoon  the  records  of 
the  distriot,  and  the  oath  administered 
shall  oe  as  follows: 

I do  solemnly  swear  (or  affirm)  that 
I will  support  the  Oonstitution  of  the 
United  States  and  the  Oonstitution  of 
the  state  of  Missouri,  and  that  I will 
faithfully  and  Impartially  discharge 
the  duties  of  school  director  in  and 

for  district  Ho.  , oounty  of  , 

state  of  Missouri,  to  the  best  of  my 
ability,  according  to  law,  so  helm  me 
God. 


" Sworn  to  and  subscribed  before  me 
this  day  of  , 19 . 


i * 

e 


The  above  section  provides  that  the  directors  may  ad- 
minister to  each  other  the  oath  required  to  be  taken  but  said 
section  does  not  require  that  the  oath  shall  be  so  administered. 
In  this  connection  we  call  your  attention  to  Seotion  1731,  R. 

3.  Ho.  1939,  which  provides: 

"Whenever  any  oath  or  affirmation  is  re- 
quired by  law  to  be  taken  before  a par- 
ticular court  or  officer,  the  same  may 
be  done  before  any  other  court  or  offi- 
cer empowered  to  administer  oaths,  un- 
less it  is  expressly  prohibited;  and  when 
no  court  or  offioer  is  named  by  whom  an 
oath  may  be  administered  or  affidavit 
taken,  the  same  may  be  done  by  any  court 
or  officer  authorized  to  administer  oaths." 


A Hotary  puolic  has  the  power  and  authority,  under 
the  provisions  of  Section  11739,  R.  3.  Mo.  1939,  to  administer 
oaths.  It  is  therefore  the  opinion  of  this  office  that,  if  a 
school  director  takes  and  subscribes  an  oath  before  a notary 
public  within  four  daye  after  his  election,  he  has  complied 
with  the  terms  of  the  statute. 
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II. 


Section  9189.  R.  S.  ifo.  1939,  provides  that  the  di- 
rectors shall  meet  within  four  days  after  the  annual  meeting 
end  organise.  Said  section  reads  as  follows: 


"The  directors  shll  meet  within  four 
days  after  the  annual  meeting f at  some 
olaoe  within  the  distriot,  and  organize 
by  electing  one  of  their  number  oresldent; 
and  the  board  shall,  on  or  before  the 
fifteenth  day  of  July,  select  a olerk,  who 
shall  enter  upon  his  duties  on  the  fifteenth 
day  of  July,  but  no  compensation  shall  be 
allowed  such  clerk  until  all  reports  re- 
quired by  law  and  by  the  board  have  been 
duly  made  and  filed.  A majority  of  the 
board  shall  constitute  a quorum  for  the 
transaction  of  business:  P ro vlded . each 
member  shall  have  due  notice  of1  the  time, 
place  and  purpose  of  such  meeting;  and, 
in  oase  of  the  absence  of  the  olerk,  one 
of  the  directors  may  act  temporarily  in 
hi 8 plaoe.  The  olerk  shall  keep  a correct 
record  of  the  proceedings  of  all  the  meet- 
ings of  the  board.  No  member  of  the  board 
shall  receive  any  ooroensatlon  for  perform  - 
lng  the  duties  of  a director." 


The  above  section,  while  requiring  the  directors  to 
meet  and  organize  within  four  days  after  the  annual  meeting, 
does  not  provide  any  result  that  will  follow  if  they  or  one 
of  their  members  fail  to  so  meet.  Said  section  does  not 
provide  that  the  failure  of  a member  of  the  board  to  meet 
with  the  other  directors  shall  work  a forfeiture  of  his  of- 
fioe.  The  statute  does  provide  that  a majority  of  the  board 
shall  constitute  a quorum  for  the  transaction  of  business. 
This  dearly  indicates  that  the  statute  contemplates  that  a 
member  of  said  ooard  might  be  absent  from  said  meeting. 

In  3tate  v.  Consolidated  School  01 at.  No  j-Ll  338 
3.  «.  loc.  oit.  830,  831,  the  Court  said: 

"The  laws  affecting  the  organization, 
functions,  and  powers  of  the  respondent 
distriot  are  not  to  be  strictly  con- 
strued. 9tate  ex  inf.  Carnahan  v.  Jones, 

866  Mo.  191,181  3.  W.  50.  ••••■ 

In  the  case  of  3tate  v.  Bird.  344  3.  W.  938,  loo.  oit. 


-t.  R.  b.  Ill  son 
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93C5,  the  Court  ealdl 

"(3^  Under  a mor©  general  rule.  this 
construction  nay  be  sustained,  In  th&t. 

If  a statute  ©rely  rouireo  oertin 
things  to  be  done  And  nowhere  'resent*© 
the  result  trnt  a rial  1 follow  if  auoh 
things  are  not  done,  then  the  statute 
should  b*  h<’ld  to  be  GlrecV  ry*  The 
mlr  thn*  stated  le  tn  hanony  with  that 
other  well* recount  red  o*n©n  that  rt*  tut. on 
dl^eotlty?  the  nod©  of  proceedings  by  pub 
lie  off leer o are  to  be  held  to  be  dlreo- 
tory  and  arc  not  to  bo  regarded  aa  e»- 
nertlai  to  the  validity  of  a proceeding 
unless  It  be  oo  declared  by  the  law* 

^tate  v.  Cooler,  it  narb.  (r.  r.)  29 0. 
nv  this  we  -ern  that  if  a fair  considera- 
tion of  the  statute  ah  we  that,  unless, 
tbr  Legislature  Intended  omplunoe  with 
the  prowl ■ i to  be  cb sent 1*1  to  the  validi- 
ty of  the  proceeding,  whloh  no  whore  ap- 
pears, then  It  Is  to  be  regarded  as  *rely 
directory*  Jeoole  v.  Thom  son,  67  Cal, 

627,  9 r*ao*  033;  infield  v,  Imrln.  52  Onl, 
1C4;  ''eetbrookv.  Hoeborough,  14  Cal,  18'>; 
Jones  v,  3tate,  1 Kan*  'T3.5 


And  further  at  loo*  olt*  &*,  the  Court  stated; 

* This  court  has  held,  however.  In  con- 
struing the  Intent  and  purpose  of  school 
lavs,  that  they  *ere  deelmed  as  a work- 
able lethod  to  be  employed  by  plain, 
honest,  and  worthy  ottlzer.s,  not  er  racial- 
ly learned  in  the  law;  and  that  no  strict 
and  technical  construction  should  b*  *iven 
to  then*  -tat©  ex  rel*  Carnahan  v*  Jones, 
a rrtj  ntnte  etx  Inf.  ^lsorall  v.  Olardy, 

307  o,  371,  155  3.  *.  184.  • 


In  view  of  the  at ore,  it  lo  the  opinion  of  this  de- 
'art»rni  that  the  statute,  retiring  the  directors  to  eet 
within  four  days  aft©T  the  annual  neotin  and  orr^anlse,  is 
directory  and  not  mandatory;  and  alnee  the  statutee  do  not 
provide  that  a no tber  who  falls  to  so  aeet  with  the  other 
dlrectcre  for  the  purpoa©  of  organization  shall  forfeit 
his  office;  It  Is  our  opinion  that  such  failure  to  so  wet 
would  not  nork  a forfeiture  of  hla  office  or  oreate  a vacancy 
on  the  board  of  director o* 
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However,  we  o&ll  your  attention  to  Section  9390, 
R.  3.  Mo.  1939,  whloh  reads  as  follows: 

"If  a vaoancy  oocur  In  the  office  of 
director,  by  death,  resignation,  re- 
fusal to  serve,  repeated  neglect  of 
duty  or  removal  from  the  district, 
the  remaining  directors  shall,  be- 
fore transacting  any  offlolal  busi- 
ness. appoint  some  suitable  person 
to  fill  such  vacanoy;  but  should 
they  be  unable  to  agree,  or  should 
theic  ce  more  than  one  vaoancy  at 
any  one  time,  the  county  superintend- 
ent of  public  schools  shall,  ut>on 
notice  of  such  vaoancy  or  vacancies 
being  filed  with  him  in  writing,  im- 
mediately fill  the  same  by  appointment, 
and  notify  said  person  or  persons  In 
writing  of  such  appoint  lent;  and  the 
person  or  per sons  appointed  under  the 
provisions  of  this  section  shall  com- 
ply with  the  requirements  of  seotlon 
9388,  and  shall  serve  until  the  next 
annual  sohool  meeting.* 


It  is  plain  from  a reading  of  the  above  seotlon  that 
if  a dixeotor  refuses  to  serve  or  repeatedly  neglects  the 
duties  of  his  offloe,  a vaoancy  would  exist  whloh  should  be  . 
filled  in  the  manner  provided  in  Seotlon  9390,  aurora. 


Your 8 very  truly. 


J.  E.  TAYLOR 

Assistant  Attorney-Oeneral. 

APPROVED: 


ROY  >icK  ITT  KICK 
Attorney-Oeneral . 


JET/af j 


STATS  TAX  COMMISSION:  Tour  questions  In  regard  to  whether 

or  not  3tate  Tax  Commission  Is  com- 
pelled to  grant  hearings  on  complaint 


S'*\ 

Hay  3,  1935. 


9tate  Trx  Con  )ip8ion  of  Missouri 

Jefferson  City 

Missouri 


Oentle.ien: 


This  is  to  acknowledge  receipt  of  your  letter 
requesting  an  opinion  from  this  office  which  reads  as  fol- 
lows: 


"Section  9855,  R.  3.  Statute,  1939, 
provides  among  other  things  that  - 
'After  the  various  assessment  rolls 
required  to  be  made  by  law  shall 
have  been  massed  unon  by  the  several 
boards  of  equalization  and  prior  to 
the  .making  and  delivery  of  the  tax 
rolls  to  the  proper  officers  for  col- 
lection of  the  taxes,  the  several  as- 
sessment rolls  shell  be  subject  to  in- 
spection by  the  commission,  or  by  any 
member  or  duly  authorized  agent  or 
representative  thereof,  and  in  oase 
it  shall  appear  to  the  commission 
after  such  investigation,  or  be  made 
to  appear  to  said  commission  by  writ- 
ten complaint  of  any  taxpayer  that 
property  subject  to  taxation  has  been 
omitted  from  said  roll,  or  individual 
assessments  have  not  been  made  in  co  v 
oliance  with  law,  the  said  commission 
may  issue  an  order  directing  the  as- 
sessing offioer  whose  assessments  are 
to  be  reviewed  to  appear  with  his  as- 
sessment roll  and  the  sworn  statements 
of  the  person  or  persons  whose  proper- 
ty or  whcse  assessments  are  to  be  con- 
sidered. ' 

"And  further  on  in  this  same  Section 
the  statute  says  - 'In  case  said  com- 
mission or  any  member  or  agent  thereof 
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vho  is  aoting  in  said  review,  shall 
determine  that  the  assessments  so  re- 
viewed. are  not  rsade  according  to  law, 
he  or  they  shall,  in  the  column  pro- 
vided for  that  purpose,  plaoe  apposite 
said  proeerty  the  lawful  valuation  of 
the  same  for  assessment.' 

"Under  this  Section  a great  many  com- 
plaints have  been  filed  in  the  past 
year  or  two  with  the  State  Tax  Com- 
mission for  reassessment  of  individual? 
property.  These  complaints  some  times 
ore  filed  oy  the  owners  of  property  who 
fall  to  agree,  and  in  other  oases  by 
individual  taxpayers  of  the  community. 

"There  are  several  legal  questions  in 
connection  with  this  procedure  on  which 
we  would  like  the  advice  of  your  deoart- 
ment. 


"First  - Is  the  Commission  compelled 
to  grant  a hearing  for  reas- 
sessment by  any  citizen  who 
sees  proper  to  file  suoh  a 
complaint? 

" Second  - Is  the  Commission  required 
to  grant  a hearing  on  reas- 
sessment of  property  if  the 
County  Court,  the  Assessor  or 
any  member  or  the  County  Board 
of  Equalization  files  a com- 
plaint asking  a re-hearing  af- 
ter the  Board  has  passed  on 
the  assessment  of  suoh  property? 

"Third  - If  a oomplalnt  is  filed  and  a 

request  for  hearing  made  of  the 
Tax  Commission,  can  the  commis- 
sion require  the  complainant 
to  give  bond  and  pay  the  cost 
of  such  prooeealng,  or  any  part 
thereof. 

"Fourth  -Does  the  person  filing  complaint 
have  to  he  a taxpayer  in  the  dis- 
trict in  which  the  complained  of 
property  is  looated,  and  will  suoh 
complainant  have  to  make  a proof 
of  d&in&ge  from  the  assessment  com- 
plained of? 
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"We  are  asking  these  questions  because 
in  the  r.ast  the  Comaisslon  has  been  nit 

to  considerable  expense  in  oonduoting 
hearings  under  thlB  seotlon  that  were 
unjustified  and  resulted  in  no  change 
in  the  assessment. 

"The  commission  would  like  an  answer 
and  & ruling  on  these  questions  as  coon 
as  Convenient." 

Your  request  for  an  opinion  contains  four  separate 
and  distinct  questions.  As  they  are  closely  related  to  each 
other,  we  will  first  point  out  the  statutes  and  authorities 
applicable  thereto  and  then  answer  said  questions  in  the 
order  in  which  you  ask  them. 


61  Oorous  Juris,  Section  1015,  page  791,  states:- 

"Except  for  reviewing  boards  of  officers 
deriving  their  existence  and  power  from 
the  constitution,  the  authority  of  offi- 
cers or  boards  for  the  review  or  correction 
of  assessments  is  entirely  statutory  and 
must  be  strictly  confined  to  the  limits 
marked  out  by  the  statute  and  exercised 
in  conformity  therewith;  and.  subject  to 
constitutional  limitations,  it  rests  en- 
tirely with  the  legislature  to  bestow  as 
much  or  as  little  power  as  it  sees  fit 
upbn  a particular  board  or  officer.  Thus 
the  character  of  the  corrections  or  ohanges 
whioh  the  board  is  authorised  to  make  de- 
fends on,  and  is  to  be  determined  by,  the 
provisions  of  the  prevailing  applicable 
statutes.  Likewise,  the  manner  in  whioh 
the  board  of  review  is  empowered  to  exdr- 
ciee  the  substantive  authority  conferred 
unon  it  is  controlled  by  statutory  pro- 
visions relating  to  the  manner  in  which 
such  authority  is  exercisable.  ••••■ 


The  State  Tax  Commission  is  purely  a creature  of  the 
statutes  and  has  no  powers  except  those  specifically  given 
it  by  statute.  Zt  is  likewise  true  that  a taxpayer  or  other 
person  has  no  right  to  appeal  to  said  commission  unless  that 
right  is  expreesly  granted  by  statute.  The  only  rights  given 
taxpayers  or  other  persons  to  file  a complaint  with  the  State 
Tax  Commission  is  conferred  by  Sections  9854  and  9855,  R.  9. 
Mo.  1999.  Subdivision  3 of  Section  9854  reads: 
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"(3)  To  receive  all  complaints  as  to 
property  liable  to  taxation  that  has 
not  been  assessed,  or  that  has  been 
fraudulently  or  improperly  assessed,  to 
investigate  the  same  and  to  institute 
such  proceedings  as  will  correct  the 
irregularity  oo  plained  of,  if  any  ir- 
regularity be  found  to  exist." 


The  above  section  does  not  give  the  commission  au- 
thority, to  grant  a hearing  for  reassessment  of  property  on 
the  complaint  of  third  persons.  It  simply  requires  the 
commission  to  receive  all  complaints  as  to  property  liable 
to  taxation  that  has  not  been  assessed  or  that  has  been 
fraudulently  or  improperly  assessed,  to  investigate  same 
and  to  institute  proceedings  to  correct  the  Irregularities 
if  they  find, from  their  investigation,  that  any  irregularity 
exists. 


Section  8855,  R.  3.  Mo.  1929,  provides  that  after 
the  various  assessment  rolls,  required  to  be  made  by  lav. 
have  been  passed  upon  by  the  several  boards  of  equalisation 
and  prior  to  the  making  and  delivery  of  tax  rolls  to  the 
proper  officers  for  the  collection  of  taxes,  the  several 
assessment  rolls  shall  be  subject  to  inspection  by  the  com- 
mission or  any  member  or  authorized  agent  or  representative 
thereof;  and,  if  it  shall  appear  to  the  commission  after 
such  investigation,  or  if  it  be  made  to  appear  to  such  com- 
mission by  bitten  oomplaint  of  any  taxpayer  that  property 
subject  to  taxation  has  been  omitted  from  said  rolls  or  in- 
dividual assessments  have  not  been  made  In  compliance  with 
lav,  the  commission  may  issue  an  order  directing  the  assessing 
officer  whose  assessments  are  to  be  reviewed  to  appear  with 
his  assessment  rolls  and  a erorn  state  sent  of  the  person  or 
persons  whose  assessments  are  to  be  considered. 


The  section  above  deals  only  with  property  subject 
to  taxation  that  has  been  omitted  from  the  assessment  rolls 
and  to  individual  assessments  that  have  not  been  made  in 
compliance  with  l&v,  that  is,  those  assessments  that  are  void 
beoause  illegally  made.  This  section  does  not  authorize  the 
commission  to  grant  a hearing  on  a complaint  of  third  parties 
for  re-assessment  of  prop  arty. 
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As  stated  above,  the  seotlon  applies  only  to  omitted 
property  and  to  illegal  assessments  and  even  then  it  is  dis- 
cretionary with  the  commission  as  to  whether  they  will  issue 
an  order  for  a review,  as  the  tens  "may  issue  an  order"  clear- 
ly implies  discretion  on  the  part  of  the  commission. 


In  the  case  of  Jin  Re  Durant  National  ::>ank.  330  Pao. 

(®kla.)  loc.  cit.  714,  the Oourt  said: 

"**♦*  The  tax  ferret  nor  county  treasurer 
have  any  jurisdiction  to  reassess  property 
that  has  been  assessed,  although  grossly 
undervalued.  This  court  in  considering 
section  9798,  sunra,  relating  to  tax  fer- 
rets, in  the  case  of  Wolverton  Hardware 
Co.  v.  Porter,  61  Okla.  171,  160  P.  906, 
stated: 

"•From  an  examination  of  this  statute  it 
is  clearly  apparent  that  the  purpose  con- 
templated is  to  assess  property  that  has 
been  omitted  from  assessment  and  that  has 
escaped  taxation,  and  that  it  does  not 
confer  the  power  or  authority  to  revalue 
or  reassess  for  the  purpose  of  taxation 
any  property  that  may  have  been  overvalued 
or  previously  assessed.  The  object  of  the 
statute  is  to  dieoover  omitted  property, 
and  this  is  the  entire  scone  contem- 

plated by  the  act. • " 

In  view  of  the  above,  it  is  our  opinion  that 
the  tax  commission  is  not  required  to  and  does  not  have  the 
authority  to  grant  a hearing  to  reassess  property  that  has 
already  been  legally  assessed. 

The  Kentucky  statutes  provide  that  any  taxpayer 
feeling  himself  aggrieved  by  the  action  of  the  Board  of  Super 
visors  nay  appeal.  In  the  case  of  Oossar  v.  Klein.  14  9.  W. 
(2d)  loc.  cit.  161,  the  Oourt  stated: 

"(1)  The  first  question  to  be  determined  is 
the  right  of  Klein  to  maintain  an  aotion  on 
behalf  of  the  other  stockholders.  Section 
4128,  Kentucky  Statutes,  providee  that  any 
taxpayer  feeling  himself  aggrieved  by  the 
aotion  of  said  board  of  supervisors  may  ap- 
peal to  the  quarterly  court  within  thirty 
day 8 after  the  final  adjournment  of  the 
said  board,  by  filing  with  the  judge  of 
said  court  a certified  cony  under  the  hand 
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of  the  clerk  of  said  board  of  the  action 
taken.  It  further  provides  that  'he  shall 
have  the  right  to  appeal  from  the  decision 
of  the  quarterly  court  to  the  Circuit  Court 
and  then  to  the  Court  of  Appeals  in  the 
sane  manner  that  the  law  now  allows  anneals 
in  civil  cases.'  The  procedure  is  purely 
statutory,  affording  a remedy  for  an  ag- 
grieved taxpayer,  if  he  thinks  his  property 
is  not  liable  to  assessment,  or  that  an  ex- 
cessive valuation  has  been  olaoed  upon  it. 


There  is 


n the  statute  which  au- 
To  apt  for  anotl 

TT"  pro- 


ve r io  aot  for  another 
and  in  the  a ,ncnce~“o7  puch  p: 
the  statute  itself,  no  auoh  r 
exists , fhe  statute  confines  TEe  re  iecTy 
to  the  aggrieved  tar>*yer,  and  he  aay  aot 
assume  to  act  for  others. 


61  Corpus  Juris,  aeotion  1007,  page  783,  states  the 
law  as  follows: 

"It  is  only  those  who  are  prejudicially 
affected  uy  errors  ooramitted  in  the  as- 
sessment of  property  who  have  a right  to 
a review  thereof,  and.  in  the  aosenoe  of 
any  showing  of  prejudioe  resulting  from 
the  assessment,  a person  has  no  such  right 
aad  hence  cannot  complain  of  a failure  to 
create  any  proper  board  for  the  purpose 
of  reviewing  assessments  or  of  the  failure 
of  a reviewing  board  to  consider  his  claim 
or  claims  of  similar  character  or  to  notify 
him  of  its  meeting." 


An  individual  taxpayer,  who  complains  to  the  tax  com- 
mission that  his  property  has  been  fraudulently  or  illegally 
assesred,  is  entitled  to  have  the  commission  grant  him  a 
hearing  and  it  is  their  duty  to  pass  upon  the  complaint. 


In  BTlnk£Thof f-Far.lAXT.uM  & 2aY,i,  P?x  HAU*.  *9 

9.  *.  (?d)  loo.  clt.  pages  751  and  752,  the  Court  said: 

"(8)  Appellant's  grievanoe  is,  not  that 
its  property  was  overvalued,  but  that 
it  was  discriminated  against  through 
the  undervaluation  and  omission  in  part, 
of  other  property  subject  to  taxation. 

Had  it,  at  any  time  before  the  tax  books 
rare  delivered  to  the  collector,  filed 
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complaint  with  the  state  tax  commis- 
sion, that  body.  In  the  proper  exercise 
of  its  jurisdiction,  would  hare  granted 
a hearing,  and  would  have  heard  evi- 
dence with  respect  to  the  valuations 
complained  of,  and.  if  the  oharges  con- 
tained in  the  complaint  had  been  found 
to  be  true,  the  valuations  placed  on 
its  property  would  have  been  lowered, 
ox  that  on  other  property  raised,  the 
property  omitted  from  the  assessment 
roll  would  have  been  pl&oed  thereon, 
and  the  discrimination  complained  of 
thereby  removed.  The  remedy  provided 
by  statute  is  adequate,  certain,  and 
complete. 


"Had  appellant  made  timely  complaint 
to  state  tax  commission,  the  commission 
and  the  state  board  of  equalization, 
to  which  it  renders  an  auxiliary  servloe, 
would,  it  must  be  presumed,  have  at  once 
corrected  the  alleged  discrimination  in 
the  assessments,  and  the  state,  county, 
and  the  road  and  school  districts  would 
have  received  punctually,  and  without 
abatement,  the  revenue  aocruing  to  each 
of  them  respectively  under  the  law.  It 
was  clearly  guilty  of  laches  In  not  so 
doing. 

M#e  do  not  reoede  from  any  of  the  positions 
taken  in  the  Sohlotzhauer  Case;  we  merely 
supplement  its  holdings  by  the  further  hold- 
ing that  a taxpayer,  who  is  aggrieved  by 
a fraudulent  aBseesaent  of  his  property, 
is  not  entitled  to  relief  in  a court  of 
equity  until  he  has  first  exhausted  the 
remedies  afforded  by  the  statute.” 

The  above  case  deals  Bolely  with  a fraudulent 
assessment  and  not  merely  with  an  assessment  whloh  the 
property  owner  may,  in  his  opinion,  think  excessive. 


You  Inquire  whether  or  not  the  complainant  can 
be  required  to  :jive  bond  and  pay  the  cost  of  a hearing  or 
any  part  thereof.  The  only  authority  for  requiring  a com- 
plainant to  pay  any  costs  of  a hearing  is  subdivision  4 of 
3eotlon  9853,  R.  3.  Mo.  1939,  which  subsection  reads  as  follow 
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"(4)  Whenever  & subpoena  is  issued  at 
the  instance  of  & complainant , respondent, 
or  other  part/  to  any  proceeding  before 
the  commission,  the  cost  of  service  there* 
of  and  the  fee  of  the  witness  shall  be 
borne  by  the  o&rty  at  whose  instance  the 
witness  is  summoned.  Any  witness  subpoenaed 
except  one  whose  fees  and  mileage  may  be 
paid  from  the  funds  of  the  commission,  may, 
at  the  time  of  service,  demand  the  fee  to 
which  he  is  entitled  for  travel  to  and  from 
the  place  at  which  he  is  required  to  appear, 
and  one  day's  attendance.  If  such  witness 
demands  such  fees  at  the  time  of  service, 
and  they  are  not  at  that  time  paid  or  ten- 
dered, he  shall  not  be  required  to  attend 
before  the  commission  or  commissioner,  as 
direoted  in  the  subpoena.  No  witness 
furnished  with  free  transportation  shall  re- 
ceive mileage  for  the  distance  he  may  have 
traveled  on  such  free  transportation." 


This  section  does  not  give  the  commission  authority 
to  require  the  oouiplalnant  to  give  bond  for  the  costs  of  a 
hearing  but  does  provide  that  whenever  a subpoena  is  issued 
at  the  instance  of  a complainant,  the  cost  of  servioe  there- 
of and  the  fee  of  witness  shall  be  borne  by  said  party.  It 
further  provides  that  the  witneee  may,  at  the  time  of  servioe 
of  subpoena,  demand  the  fee  to  which  he  is  entitled  for  travel 
to  and  from  the  place  at  whioh  he  is  required  to  appear  and 
one  day's  attendant.  If  the  witness  so  demands  his  fees, 
it  would  be  up  to  the  complainant  to  furnish  them,  if  he  de- 
sired said  witness  to  attend  the  hearing. 

We  will  not  answer  your  questions. 


I. 

13  THE  OOiiitf  33I0N  COMPELLED  TO  GRANT  A 
HEARING  FOR  REASSESSMENT  13 Y ANY  CITIZEN 
WHO  SEES  PROPER  TO  FILE  8U0H  A 00)0»LAIHT? 


The  provisions  of  the  statutes  do  not  authorize  the 
Collision  to  grant  a hearing  for  reassessment  of  property  on 
the  complaint  of  any  citizen  who  sees  proper  to  file  one.  The 
only  instance  in  whioh  the  tax  commission  Is  compelled  to  grant 
a hearing  is  when  a taxpayer  files  a complaint  that  his  property 
has  been  illegally  or  fraudulently  assessed.  It  has  no  power 
to  grant  a hearing  on  oompl&int  of  a third  party  unless  such 

Oomplaint  charges  that  property  subject  to  taxation  has  been 
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omitted  from  the  assessment  rolls  or  Individual  assessments 
have  not  been  made  In  ooTOll&noe  with  lav. 


XI. 


IS  THE  COMMISSION  REQUIRED  TO  GRANT 
A HEARING  ON  REASSESSMENT  OF  PROPERTY 
IF  THE  COUNTY  COURT,  THE  ASSESSOR  OR 
ANY  MEMBER  OF  THE  COUNTY  BOARD  OF 
EQUALIZATION  FILES  A COMPLAINT  ASKING 
A RE-HEARING  AFTER  THE  BOARD  HA3  PASSED 
ON  THE  ASSESSMENT  OF  SUCH  PROPERTY? 


The  statute  does  not  require  ox  authorize  the  commission 
to  grant  a hearing  for  reassessment  of  property  on  the  complaint 
of  the  county  court,  assessor,  or  member  of  the  county  board  of 
equalisation. 


III. 


IF  A COMPLAINT  13  FILED  AND  A REQUEST 
FOR  HEARING  HADE  OF  THE  TAX  COMMISSION, 
CAN  THE  COMMISSION  REQUIRE  THE  COMPLAIN- 
ANT TO  GIVE  BOND  AND  PAY  THE  COST  OF  SUCH 
PROCEEDING,  OS  ANY  PART  THEREOF? 


The  Tax  Commission  has  no  authority  to  require  a com- 
plainant to  give  bond  to  secure  the  cost  of  a hearing.  If  eub- 
poena  Is  Issued  at  the  Instance  of  the  oompl&inant,  the  cost 
of  service  thereof  and  fees  of  witness  shall  be  borne  by 
aald  complainant  and  the  witness  may,  at  the  time  of  service 
of  the  subpoena,  demand  the  fee  to  which  he  ie  entitled  for 
travel  to  and  from  the  plaoe  at  vrhloh  he  le  required  to  ap  ear 
and  for  one  day's  attendant.  If  aald  fees  are  not  paid  or 
tendered  at  that  time,  he  is  not  required  to  attend  said 
hearing.  Slnoe  said  fees  are  to  be  paid  by  the  complainant , 
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it  aould  be  his  duty  to  pay  or  tender  payment  of  said  fees 
at  the  time  of  servioe  of  subpoena  if  the  witness  demands 
them. 


IV.  • 


DOES  THE  PERSON  FILING  COIPLAINT  HAVE 
TO  BE  A TAXPAYER  IN  THS  DISTRICT  IN 
NHIOH  THE  COMPLAINED  OF  PROPERTY  IS 
LOCATED?  AND  WILL  SUCH  COMPLAINANT 
HAVE  TO  MAXX  A PROOF  OF  DAMAGE  FROM 
THE  ASSESSMENT  COMPLAINED  OF? 


Under  the  terras  of  the  statute,  any  taxpayer  may 
file  a complaint  with  the  oomntission.  The  statutes  do  not  re- 
quire the  taxpayer  to  be  « resident  of  the  district  in  which 
the  complained  of  property  is  located  or  that  he  mate  any  proof 
of  damage  from  the  assessment  complained  of.  An  held  above, 
it  would  be  discretionary  with  the  commission  whether  or  not 
to  grant  a hearing  on  such  a complaint. 


Yours  very  truly. 


AP. ROVED: 


J.  S.  TAYLOR 

Assistant  Attorney-General. 


ROY  ^OKITT.-.IOK 
A t tor ney-Ge  isral . 


JET/afJ 


VILLAGES: 


Can  impose  occupation  tax  on  dealers  for 
privilege  of  selling;  gasoline 


Honorable  ulark  <i.  Alison 
Prosecuting  Attorney 
Clinton,  Missouri 


S ■*  ^ 

ay  b,  1936 


Dear  ' ir: 


V.e  wish  to  acknowledge  receipt  of  your  letter 
In  which  you  Inquire  as  follow? : 

MI  would  like  to  have  an  opinion 
from  you  on  the  following  ques- 
tions! 

*Can  a village.  Incorporated  as 
such,  levy  a gasoline  tax,  for 
Instance  one  cent  per  gallon  on 
gas  sold  at  stations  in  said 
village.*  And  how  high  can  such 
a tax  be  made.  " 


Section  7097  Revised  Statutes  jissouri  1929, 
relating  to  villages,  provides,  in  part,  as  follows: 

"Such  board  of  trustees  shall 
have  power  to  pass  by-laws  and 
ordinances  * * * * * » to  license, 
tax  and  regulate  merchants  * * * *.w 


In  Viquesney  v.  Kansas  City,  et  al.  266  S.  A. 

700,  the  issue  before  the  court  was  the  power  of  the  city 
of  Karsas  lty  to  exact  a tax  of  one  cent  on  merchants  and 
dealers  In  gasoline.  /.lthou  th  It  wa°  a special  city 
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charter  there  under  oonelderat ton*  still  It  authorized 
the  licensin';  of  "merchants ''  Just  an  the  statute  In  the 
Instant  case  does.  The  court  stated,  1.  c.  703i 

t.  n * .vldently  It  was  the  under- 
standing of  the  framers  of  the  charter 
that  ’merchant’  should  covor  all  deal- 
ers that  might  be  Included  In  the  term, 
because  the  specific  dealers  mentioned 
In  that  eectlon  do  not  Include  retail 
merchants  of  many  kinds.  Appellant  Is 
hardly  In  position  In  the  case  to  cay 
the  tern  ’merchant'  does  not  cover  the 
case, because  he  points  out  that  the 
appellant  was  otherwise  taxed,  without 
objection  from  him,  as  a merchant,  lie 
paid  an  ad  valorem  merchant.* s general 
tax  on  his  property,  ae  shown  by  evidence 
introduced  by  the  plaintiff.  See,  also, 
t.  i^ouls  v.  ^askowltr,  273  Uo.  loc.  elt. 

565,  201  5.  . 870. 

.hus  it  appears  that  the  city  authorities, 
as  well  ar  the  plalntlf * , Interpreted  the 
charter  to  Include  callings  like  that 
pursued  by  the  appellant,  as  that  of  a 
merchant.  ••  * •*  + •*  *■" 


iron  the  foregoin  , wo  are  of  the  opinion  that  it 
would  be  within  the  delegated  powers  or  a village  Incorporated 
as  such  to  levy  an  occupation  tax  upon  gasoline  sold  at  sta- 
tions in  i aid  village. 

In  the  Viqueeney  case,  supra,  the  City  of  Kansas 
City  was  requiring  every  person  engaged  In  the  business  of 
selling, and  offering  for  sale,  asoilne,  to  take  out  a 
license  and  requiring  that  for  the  privilege  of  doing  such 
business  the  license©  eho  Id  pay  the  license  collector 
the  sum  of  one  cent  on  each  gallon  of  gasoline  sold, 
transferred  or  stored  ty  puch  person.  In  discussing  the 
nature  of  the  tax,  the  court  says,  on  page  702,  as  follows* 


honorable  nri  ■ • tl.non  -b-  .ay  2,  192.5 


Ihn  'I rat  c mstlon  for  detor-itnctlon 
la  Aether  the  tnx  of  1 i n on 

•asollne  soli  b j the  Senior  If  r nron- 
rtjr  tax,  or  an  - tax  or  -n 

occupation  tnr . f%  are  a tax  la  lrposed 
and  1;  ^asurol  by  the  eraount  of  business 
done  or  the  extent  to  hlch  the  privilege 
Is  conferred  or  exercised  by  the  taxpayer 
irrespactive  j"  the  vlue  of  his  assets, 

It  is  an  excise  tax.  (Citations  oaltted.J 

.here  s tax  is  measured  by  the  gross 
receipts  of  the  business,  the  <s  ount  of 
pres! use  rcoelvod  by  an  insurance  company, 
the  nutter  of  carriages  cep t by  a livery 
stable,  the  r.u.Jser  of  pass..  trans- 

ported fcj  e street  railway  company,  and 
other  taxas  of  that  nature,  it  ie  an 
occupetloL  tax  - - one  fom  of  excise 
tax.  it  baa  bean  applied  to  tbo  voluua 
of  -eroline  sold,  auch  us  the  tax  »• 
ra  under  leretlo r.  here,  in  re 

opinion  oi  the  Justices,  11  . 

90£;  >tate  v.  hart,  1£5  >aeh.  bhu,  k 17 
. • 45)  altitude  vll  ^c.  v.  reople.  70 
»olo.  45£,  £01  ..  160.  in  caaa  of 
.aan  et  ■ 1.  v.  „e  tineatel  • n 
£56  U.  $.  642,  41  ..  Ct.  606,  66  L.  ad. 
llv>9,  it  »ae  held  by  the  I* cder.il  supreme 
Court  that  ruch  a tex  ves  consistent 
with  the  cue  procesr  one  equal  protection 
c lease*  of  the  . ourte  nth  . jaend&ent  to 
t'  is  : eierel  Co:u  titution. " 


Under  the  fors^oinfc  decision,  it  ii  settled  in 
this  state  that  the  tax  elailar  to  the  one  in  iLanens  City 
is  an  occupation  tax  levied  upon  the  dealer  for  the 
privilege  of  doing  business.  It  la  o erty  tax 

in  any  sense  of  the  word,  and  is  not  a direct  tax  against 
the  purchaser.  The  purchaser  under  no  circumstances  can 
be  ede  to  pay  the  tax. 

The  question  now  raised  is  "how  hi  eh  oan  euoh 
e tax  be  .act'  " .ihile  it  is  true  that  our  atatutes  do  not 
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place  any  limitation  upon  the  tax  that  ^ay  be  exacted, 
yet  it  ie  a well  oottlod  rule  that  lunicipal  .^uhhorit ! e» 
can  not  fix  © ta*  :o  biji  ae  to  be  virtually  confiscatory 
or  prohibitive  of  le.;5  tlraate  occupation. 

The  court  in  the  recent  ccse  of  City  of  >anhlae,ton 
v#  A»ed,  (*.o.)  70  . (2d)  121,  l.c.  123,  recognized  the 

above  rule  and  ail: 

'fthiie  it  ie  th-i  recognized  rule  tfcet  the 
discretion  of  the  municipal  la  waking 
bouy  iill  not  be  interfered  vith  by  the 
courts  ualeao  it  la  clearly  apparent  that 
there  'ms  been  in  abuse  of  discretion  and 
that  ti.e  tax  fixed  by  t'i«  uuaiclpi  1 law- 
^6-jxiat,  body  is  arbitrary,  unreasonable, 
oppressive,  or  prohibitive,  it  is  alao  the 
general  rule  that,  if  the  license  tax  is 
fixed  so  hi^lt  an  to  bo  virtually  confiscatory 
oi  prohibitive  of  legitimate  occupation  or 
privilege,  .n  ordinance  lr.;.>osin-  it  tay  be 
hold  invalid. 

particularly  i*-  this  rule  recognized  us  to 
all  buoincsee©  and  occupations  «ad  j-rivilegeo 
which  are  not  i;;  their  gonerd  effect  in- 
jurious or  offensive  to  the  public  welfare 

and  are  not  hurtful  to  public  nornls*  \a 
to  such  bucinesaee  or  oeeupetienn,  the 
general  trend  of  authorities  is  that 
r.unleipal  eutftorlties  hr»ve  not  the  power  or 
right  to  fix  the  license  tar  st  nueh  high 
figure  as  to  prohibit  the  pursuit  of  rich 
businesses  or  occupations , cad,  when  it 
appears  to  the  reasonable  mind  thot  the 
license  tax  has  been  fixed  at  such  a figure 
as  to  result  in  practical  prohibition  of 
such  burlneoe,  the  power  and  authority  of 
the  courts  to  hold  such  license  fee  Invalid 
is  ur-questioned.’* 


The  business  of  dealing  in  gasoline  la  a lawful 
pursuit  or  occupation  ana  an  atteant  by  a village  to  fix 
the  tax  ©t  such  e figure  as  to  result  in  practical  prohibi 
tion  of  such  business  would  be  declared  invalid  by  the 
courts. 
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rrom  the  foregoing*  we  are  of  the  opinion  that 
it  is  within  the  delegated  power  of  the  village  incorporated 
to  levy  an  occupation  tax  of  one  cent  per  gallon  upon 
gasoline  sold  at  stations  in  said  village. 


Respectfully  submitted* 


Wm.  OR R SAWYERS 

Assistant  Attorney  General 


APPROVED: 


KWTcTTWnTcTE 

Attorney  General. 


WOS: 

i*:LC 


COUNTY  UJDGZT  Ar^'T't  County  Court  cannot  transfer  funds  *vt  ib 
close  of  the  fiscal  year  to  any  of  the  classes  for  use  for  the 
current  year  if  valid  and  outstanding  obligations  in  the  nature  of 
warrants  exist. 


*’*ay  1 1 H'  5 


honorable  Joseph  V.  illhite 
irosecuting  Attorney 
Grant  City,  ilssourl 


Dear  fir: 


This  Department  is  in  receipt  of  your  letter 
of  April  11,  wherein  you  make  the  folloving  request* 

*\it  the  request  of  the  County  Court 
and  of  tho  County  treasurer  ' am 
writing  you  for  an  opinion  on  tvo 
propor itlons . 

1st.  The  County  Court  lias  ordered 
the  County  Treasurer  to  transfer  all 
surplus  i unds  remaining,  after  the 
payment  of  all  warrants  issued  for 
current  expenditures  for  1954,  In 
the  general  iievonue  r'und  for  1954, 
the  Bridge  ?und  for  1954,  and  the 
Contingent  -und  for  1954,  or  Classes 
1,  2,  5,  4,  5 and  6 under  the  budget 
lew.  Into  Clare  8 for  1956,  while  as 
a matter  of  fact  there  are  numoroiis 
outstanding  unpaid  warrarts  for  the 
prior  years  of  1950,  1951,  1932  and 
1935  drawn  upon  tal_  finds  for  those 
years • 

Inder  those  condlt’ons,  hae  the  court 
a legal  right  to  transfer  sa’d  surplus 
from  1934  to  the  funds  of  1955,  in- 
stead of  applying  said  surplus  to  the 
payment  of  the  oldest  outstanding 

warrants? 

» 
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2nd.  If  the  Court  has  no  legal  rlvht 
to  order  such  a transfer.  Is  the 
treasurer  protected  In  making  said 
transfer  by  the  illo  al  order  of 

the  Court? 

I air  enclosing  herewith  a copy  of 
tha  Court  Order. 


1. 


COUNTY  CO  lilt!  CANNOT  TRANSt  H 
a i-URPLUS  R LINING  AT  TttE 
-ND  Oi  TH:  FISCAL  Y ah  to  any 
ON  Oi  TllF  Jf'IV  i CLAfShS,  TO 
■B  US'  D IN  Tii*  CURRENT  Y Ah 
BY  THAT  CLfibi  «tt-N  ‘THERE  AKE 
Vi- LID  OUTSTANDING  WARRANTS 
AGAINST  THE  COUNTY • 


e are  grateful  to  you  for  Inclosing  tha  prepared 
brief  of  Honorable  bills  Beavers,  in  support  of  the  con- 
tention that  tha  funds  mentioned  In  your  letter  can  legally 
ta  placed  in  Class  2.  vidently  tha  motivating  cause 

which  Inaugurated  the  ounty  oudget  Aot  by  the  Legislature  , 
was  to  oroaote  economy  and  efficiency  in  county  government . 
The  Legislature  evidently  had  In  mind  a situation  as  pre- 
sented In  the  ‘ tatament  of  recta  attached  to  your  letter. 

The  business  oftentimes  in  various  counties  lias  been  very 
loosely  conducted.  The  first  step  of  the  Legislature  in 
tha  correcting  of  tha  abuses  was  the  passage  of  Lection 
9674,  in  conformity  with  Lections  11  and  12  of  article  XII 
of  the  Constitution,  it  being  the  intention  of  said  amend- 
ment to  abolish  credit  system  and  establish  the  cash  system 
in  public  business. 

A decision  discussing  tha  financial  history  of 
the  counties,  which  will  have  a bearing  on  the  final  con- 
clusion in  this  opinion,  is  that  of  Aansas  City, Fort  Smith 
Railway  Co.  v.  Thornton  152  *io.  1.  c.  574: 
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"It  was  plainly  pointed  out  that  the 
'rurpoco  of  the  constitutional  provision 
quoted  was  to  put  counties  and  cities 
upon  a cash  basis,  and  to  abolish  the 
credit  ay  stern  upon  which  they  had  pro- 
ceeded before  the  adoption  of  the  Con- 
stitution of  1675,  by  prohi:  it  in?  a 
county  or  city  from  becoming  ’indebted 
in  any  manner  or  for  any  purpose  to  an 
amount  exceeding  in  any  year  the  income 
and  revenue  provided  for  such  year, 
without  the  assent  of  two-thirds  of  the 
voters  thereof  voting  at  an  election  to 
be  held  for  that  purpose,'  etc.  It  was 
also  expressly  held  in  rayne'a  case  that 
this  was  declared  to  be  the  purpose  of 
section  12,  article  X of  the  Constitution, 
in  oook  v.  arl,  and  that  Jt  was  held  in 
that  case,  that:  ’Under  this  section 

the  county  court  might  anticipate  the 
revenue  collected,  and  to  be  collected, 
for  any  iven  year,  and  contract  debts 
for  ordinary  current  expenses,  which 
would  be  binding  on  the  county  to  the 
extent  of  the  revenue  provided  for  that 
year,  but  not  in  excocr  of  it,'  it  was 
also  pointed  out  in  Payne’s  case  that  it 
was  decided  in  Schell’s  case,  that* 

'County  warrants  for  past  indebtedness, 
though  valid,  can  not  be  paid  from  the 
revenue  provided  for  current  expenses, 
until  all  warrants,  drawn  for  expenses 
of  the  year  for  which  the  taxes  were 
levied,  have  been  paid.’  It  is  also 
a fact  that  the  prior  cases  and  the  statu- 
tory provisions  relied  on  by  the  plaintiff, 
were  fully  considered  in  Schell's  case. 

The  result  reached  in  the  Payne  case  was 
not  hastily  or  ill  aavisedly  arrived  at, 
but  was  the  logical  effect  of  a gradually 
developed  understanding  and  appreciation 
of  the  true  meaning  of  the  provision  of  the 
Constitution  quoted.  As  claimed  by 
counsel  section  3205  has  been  on  our  statute 
books  since  1835,  but  prior  to  the  adoption 
of  the  constitution  of  1675  there  was  no 
organic  law  which  stood  in  the  way  of  its 
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enforcement.  ihe  rreult  wbf,  over- 
whelming iebts  were  contracted,  which 
necessarily  went  unpaid  or  excessive 
taxation  rad  to  be  levied  to  pay  their; 
the  effect  of  which  Impaired  the  credit 
of  the  conn*  lea  and  cities,  engendered 
recklessness  and  extravagance  In  the 
management  ox  the  public  business  and 
constantly  oppressed  the  tax-oayere. 

These  were  the  evils  that  sections  11 
and  12  of  article  a of  the  Constitution 
were  Intended  to  remedy,  first,  by 
limiting  the  rate  of  taxation  and, 
second, by  limiting  the  yearly  expenses 
to  the  revenue  provided  for  each  year, 
ihe  wisdom  oi  tijaee  saf e guards  nan  bean 
fully  demonstrated  by  the  experience  and 
Improved  financial  statue  oi  the  counties 
and  cities  since  those  provisions  were 
adooted.  It  le  the  duty  of  the  courts 
to  enforce  the  organic  law  and  to  bruah 
aside  any  statute  which  conflicts  with 
it  whether  It  was  passed  before  or  after 
the  Constitution  was  adopted,  tnder  these 
provisions  o the  i on.'  titution  warrants 
may  be  issued  to  the  extent  of  the  revenue 
provided  for  the  your  In  which  such  warrants 
were  latuea,  and  tlie  warrants  so  issued  each 
yoar  mist  be  paid  out  of  the  revenues  provided 
and  collected  lor  that  year.  If  the  revenue* 
collected  for  any  year  ior  any  reason  does  not 
equal  the  re venue  provided  i or  that  year  and 
hence  is  not  sufficient  to  meet  the  warrants 
Issued  for  that  year,  the  deficit  thus  caused 
can  not  be  a*de  gooa  out  ox  the  revenue 
provided  and  collected  x'or  any  other  year 
until  all  the  warranto  drawn  and  debts  con- 
tracted for  such  other  year  have  been  paid,  or 
In  other  words,  only  the  surplus  of  revenue 
collected  for  any  one  year  carTTJe  applied 
to  the  deficit  ox  any  other  year.  Thus 
each  year's  revenue  Is  made  applicable , first , 
to  the  oayment  of  tlje  debts  of  that  year, 
and  secondly,  il  there  is  a surplus  any  year 
It  mby  be  applied  on  the  debts  of  a previous 
year.  The  Intended  ef:ect  of  all  which  is 
to  abolish  the  credit  system  and  to  establish 
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a cash  system  in  public  business . If 
this  rule  results  in  any  county  not  having 
roney  snou  h to  pay  as  it  roes  or  to  run 
its  'overmnintal  afrairs,  the  remedy  is 
not.  with  the  courts.  Having  reached  this 
understanding  of  the  meaning  of  the  Con- 
stitution it  follows , without  the  necessity 
of  any  analytical  examination  or  comoarison 
of  statutes  or  prior  decisions,  that  all 
statutes  or  decisions  providing  or  holding 
a contrary  rul^  mist  give  way.': 


Section  9874,  referred  to  above,  is  expressly 
repealed  by  the  County  i-uotget  &ct,  and  the  five  classes 
originally  contained  in  said  section  ore  brought  forward 
in  the  new  ndget.  -set,  with  minor  changes  in  the  substance 
of  the  section,  but  places  the  mandatory  duty  upon  the 
county  court  *o  sacredly  preserve  the  priorities  of  the 
classes  over  each  succeeds  class.  ihe  learned  attorney 
insists  that  under  Section  121b7  reletin  to  transfer  of 
county  funds,  and  Section  12166  bein-  the  construction  of 
Section  12167,  that  the  county  court  has  the  legal  right  to 
transfer  any  balance  to  any  of  the  classes  to  be  used  by 
that  class  for  the  current  year.  e would  have  no 

difficulty  in  e^reein  v/ith  the  learned  attorney  in  the 
applicability  of  said  section  to  the  point  in  the  question 
if  it  were  not  for  the  fact  that  there  are  outstanding 
warrants  against  your  county.  Ihe  decision  in  the  case  of 
Decker  v.  DIemer  229  do,  1.  c.  536,  unquestionably  bears 
him  out  in  his  contention,  but  the  cess  of  Holloway 
Howell  County  240  &o,  1.  c.  612,613,  also  bears  out  his  con- 
tention if  it  /.ere  not  for  the  fact  the  court  in  its  decision 
said: 


“but  if  there  was,  th3n  under  certain 
statutory  conditions,  the  county  court 
had  the  right  to  transfer  it  to  other 
proper  funds  and  use  it  for  county  our- 
poco?  for  ensuing  years  or  existing 
deficits,  if  any,  after  all  contracts 
entered  into  with  reference  to  the  current 
year  creating  present  indebtedness  have 
been  complied  with  and  all  outstanding 
current  county  otli  ations  had  been 
satisfied.” 
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Therefore,  we  can  agree  with  the  learned 
attorney  to  the  extent  that  if  there  is  a surplus  at 
the  close  of  the  fiscal  year  the  same  may  be  trans- 
ferred voider  the  sections  herein  referred  to,  but  we 
cannot  agree  with  him  that  the  transfer  of  the  funds 
can  be  made  If  there  are  valid  outstanding  warrants 
which  have  been  Issued  out  of  said  funds.  a shall 
next  discuss  our  reasons  for  our  views  to  the  contrary. 


class  6,  page  342,  L®wb  of  Missouri  1933,  con- 
tains the  provision  that:  "if  there  be  outstanding 
vcarrants  constituting  legal  obligations  such  warrants 
shall  first  be  paid  before  any  expenditure  is  authorized 
under  class  6.’’  And,  again,  under  Section  5,  page  344, 
Laws  of  Missouri  1933,  i!Nor  may  any  warrant  be  drawn  or 
any  obit  ation  J:e  incurred  in  class  6 until  all  out- 
standing lawful  warrants  for  prior  years  Fhall  have  been 
paid."  Tnder  Section  4,  page  343,  it  becomes  the 

duty  of  the  county  clerk,  aoong  others,  to  list, "Less 
outstanding  warrants  for  ^receding  years  as  follows: 

(list  total  by  years)  i ess  all  known  lawful  obligations 
against  the  county  f-eceir.ber  31, last,  and  for  which 
warrants  were  not  drawn  at  that  date  (itemized  list  of 
these  obi!  at!onr  ust-  be  attached  to  the  estimate) 

Total  unpr  id  o.  ligations  of  the  county  on  January  1st 
of  current  year.  (This  shall  include  unpaid  warrants 
and  outstanding  bills  for  which  warrants  may  lssus).” 

Thus  it  will  be  noted  that  the  county  court,  in  preparing 
the  tsudget  and  carrying  out  the  terms  of  the  county  .udget 
Aot  should  have  before  them  a complete  financial  picture 
of  the  county. 

e consider  the  case  of  State  ex  rel.  v.  Johnson 
162  -o.  1.  c.  633  , to  be  authority  as  to  how  the  surplus 
funds  remaining  at  the  end  of  the  current  year  may  be 

used. 


"This  section  then  had  been  ths  law  of 
this  State  for  twenty  years  before  the 
adoption  of  the  Constitution  of  1875. 
Prior  to  that,  it  was  not  necessary 
that  a county  warrant  should  be  drawn 
upon  a special  fund  or  that  it  should 
come  to  the  holder  during  the  year  in 
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which  the  Indebtedness  was  erected. 

• hat,  then,  was  the  effect  of  the  Con- 
stitution upon  this  section?  as  was 
ruled  in  u ndrew  County  v.  .-chell,  135  ^.o. 

31,  and  State  ex  rel.  V.  i-ayne,  151  ko. 

670,  that  section  was  modified  by  the 
Constitution  to  the  extent  that  there- 
after the  warrants  drawn  by  the  county 
court  in  any  year  to  meet  all  the  neces- 
sary and  current  expenses  for  that  year 
must  first  be  paid  In  full  In  the  order 
of  their  registration,  and  If  a surplus 
was  left,  then  the  section  operated  on 
all  other  warrants  Just  as  It  had  previous 
to  the  adoption  of  the  Constitution  of  1875, 

In  a word,  that  section,  in  so  far  only  as 
It  conflicted  ./1th  the  provisions  of  section 
12  of  article  10  of  the  Const itutl on, became 
inoperative  by  force  of  the  Constitution  as 
soon  as  it  went  into  effect,  because  incon- 
sistent therewith,  cut  with  this  exception 
there  is  no  such  repugnancy  as  requires  us 
to  hold  It  was  absolutely  re pealed, the  rule 
of  construction  being  that  before  it  shall 
be  construed  as  repealed  by  implication 
only,  the  two  wist  be  so  repu^iant  that 
both  car.  not  stand,  and,  we  think, with 
the  modification  we  have  mentioned , both 
can  stand,  Such  has  been  the  opinion  of 
the  legislature,  we  think,  from  the  fact 
that  this  section  has  been  preserved  through 
three  revisions  since  the  adoption  of  the 
Constitution,  -e  conclude  that  this  surplus, 
after  the  current  expenses  for  the  years 
1895  and  1696  had  fell  been  paid,  at  once 
became  subject  to  this  general  statute, section 
3166,  revised  statutes  1889,  which  provides  a 
Just  and  equitable  rule  for  the  payment  of  the 
debts  of  the  counties.  ihe  preferred  right 
of  peyment  according  to  registration  Is  not 
taken  away  further  than  the  changed  condition 
wrought  by  the  Constitution  requires,  and  when 
the  Constitution  is  read  Into  and  with  this 
section,  it  merely  changes  the  order  of  peyment 
so  that  the  funds  provided  for  each  year*s 
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expanses  Is  primarily  the  fund  out  of 
which  warrants  drawn  for  those  expenses 
are  to  be  paid  according  to  their  presen- 
tation and  registration  In  that  year,  and 
when  they  are  all  paid  and  a surplus, as 
in  this  case , remains , then  it  is  aoplicable 
to  unpaid  warrants  of  former  years  and 
section  3771,  Revised  Statutes  1399,  pro- 
vides the  rule  of  priority.  Just  as  it  did 
before  its  modification  by  the  Constitution 
of  1875,  and  the  surplus  is  not  to  be 
distributed  pro  rata." 


In  the  case  of  Irask  v.  Livingston  County  210 
Mo.  1.  c.  597,  wherein  the  court  was  considering  the 
question  of  using  funds  for  expenditures  In  future  years, 
said) 


"It  has  been  very  recently  considered, 
in  lte  application  to  the  subject  In  hand, 
by  the  Court  In  Dane,  and  the  conclusion 
was  announced  that  such  an  obligation  to 
pay  an  agreed  sum,  year  by  year,  for  the 
furnishing  of  certain  necessary  supplies 
during  a term  of  twenty  years , was  not  an 
immediate  Indebtedness  for  the  entire 
amount  that  ml  ht  ultimately  become  due 
by  installments  during  that  term.  (Saleno 
v.  Neosho,  127  Mo*  627.)  It  will,  we  think, 
be  seen  upon  close  examination  of  baleno  v. 
Neosho  and  the  Lamar  cases  tliat  the  great 
question  was  whether  there  was  an  aggregate 
'ndebtedness  created  in  the  be  Inning  which 
would  exceed  the  debt-making  oower  of  the 
corporation  or  whether  the  indebtedness 
should  be  treated  only  as  an  obll ration 
which  would  arise  from  year  to  year  as  the 
water  contracted  for  was  furnished,  and  in 
order  to  ascertain  whether  the  municipal 
corporation  was  transgressing  the  consti- 
tutional limit  regard  was  had  only  to  the 
amount  which  might  fall  due  within  a cer- 
tain year  and  If  the  revenue  for  that  year 
war  sufficient  over  and  above  the  payment 
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oi  other  expenses,  then  there  was  no 
debt  Incurred  within  the  constitutional 
prohibition.  In  other  words  it  was 
practically  decided  that  although  the 
contract  was  for  twenty  years  It  was 
considered  by  the  court  from  the  debt- 
creating  point  of  view  as  If  It  had 
been  twenty  separate  contracts,  one 
covering  each  year.  And  the  authorities 
all  agree  that  If  the  amount  to  be  paid 
In  any  y ar  under  such  a contract 
exceeds  the  Income  and  rewenues  for  such 
year  against  which  It  Is  a charge . it 
would  be  in vp 1 id , at  leasT  to  the  extent 
of  such  excess.  There  are  many  considera- 
tions which  in  our  opinion  sustain  the 
decisions  In  those  cases,  but  'hey  af  ord 
no  authority  for  holding  that  the  county 
court  In  this  State  under  the  bridge  Act 
can  contract  for  a supply  of  bridges 
covering  a period  of  years,  one  bridge 
to  be  built  each  designated  year  and  to 
be  paid  for  out  of  the  revenue  for  the 
year  in  which  It  ehall  be  built.  All  the 
provisions  of  the  bridge  Act  are  In- 
consistent with  any  such  power  In  the 
county  court." 


ihe  above  decision  aeals  with  an  entirely  separate 
matter  but  we  believe  that  the  principle  Involved  Is  the 

same. 


ihe  latest  decision  of  the  court  In  relation  to 
our  question  is  : tate  ex  rel.  Clark  County  v.  Hackmann 
280  *4o.  1.  c.  696.  This  decision  reviews  all  of  the 
early  casep,  as  follows s 

It  Is  suggested  that  the  warrants  which 
furnished  the  basis  of  the  jud«pnent  men- 
tioned were  the  accumulations  of  years. 

Also  that  many  other  counties  are  situated 
juet  as  Is  ^lark  County.  We  need  not 
blind  our  eyes  to  facts  which  everybody 
knows.  The  counties  of  the  State,  In 
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anticipation  of  tholr  yearly  revenue. 

Issue  warrants  against  such  revenue. 

Ihe  county  authorities  know  from  the 
assessed  values  and  the  tax  rates  just 
what  revenue  should  come  In  for  the 
year.  They  often  Issue  warrants  up  to 
the  vary  limit  of  the  anticipated 
revenue,  and  these  warrants  we  have 
held  to  be  valid  obligations  of  the 
county.  'Ihis,  on  the  theory  that  the 
warrants  represent  valid  contracts 
made  during  the  year.  By  valid 
contracts  we  mean  contracts  within 
the  anticipated  revenue  of  the  year. 

Ulus  In  I'rask  v.  Livingston  County, 

210  Ho.  1.  c.  594,  It  Is  said* 

•It  has  been  uniformly  construed  that 
this  provision  of  the  Constitution 
permits  the  anticipation  of  the  current 
revenues  to  the  extent  of  the  year*s 
Income  In  which  the  debt  is  contracted 
or  created , p.nd  prohibits  tha  anticipa- 
tion of  the  revenues  of  any  future  year.’ 

bo  also  In  State  ex  rel.  v.  Johnson, 162 
ulo.  1.  c.  629,  It  Is  said: 

'It  was  ruled  In  uook  v.  Harl , 67  4io.246, 
that  'the  evident  purpose  of  the  framers 
of  the  Constitution  ard  the  people  who 
adopted  It  was  to  abolish  In  the  adminis- 
tration of  county  and  municipal  'government, 
the  credit  syste  i,  and  establish  the  cash 
system  by  limiting  the  amount  of  tax  which 
might  be  Imposed  by  a county  for  county 
purposes,  and  limiting  the  expenditures  In 
ary  given  year  to  the  amount  of  revenue 
which  such  tax  would  bring  Into  the  treasury 
for  that  year,*  out  It  was  at  the  same 
time  said:  "Under  this  section  the  county 
court  might  anticipate  the  revenue  collected 
and  to  be  collected,  for  any  given  ya&r,and 
contract  debts  for  ordinary  current  expenses 
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which  would  be  binding  on  the  county  to 
the  extent  of  the  revenue  provided  for 
that  year,  but  not  In  excess  of  It.” 

It  was  then  anticipated  that,  though  the 
county  court  anight  not  Issue  warrants 
in  excess  of  the  levy  for  a year's  currant 
expenses,  and  that  a creditor  might  rely 
upon  the  fact  that  his  contract  war  within 
the  amount  of  revenue  levied  and  provided, 
and  trust  to  the  power  of  the  State  to 
enforce  lta  taxes,  still  It  might  happen 
from  rome  unforeseen  cause  enough  of  the 
estimated  amount  of  revenue  might  not  be 
collected  to  pay  all  the  warrants  drawn 
against  It  In  anticipation.  Under  such 
circumstances  It  has  never  been  ruled  that 
such  a creditor's  warrant  was  absolutely 
void  and  extinguished  by  the  non-payment 
In  the  year  In  which  It  war  drawn.  On  the 
contrary,  this  court  has  often  sa’d  In  no 
uncertain  terms  that  It  was  valid  and  pay- 
able out  of  any  surplus  revenue  in  the  hands 
of  the  county  treasurer  that  might  arise  In 
the  hands  of  t e county  treasurer  that  might 
arise  In  subsequent  years.  (Randolph  v.  Knox 
County,  114  Mo.  142;  Andrew  County  v.  Schell, 
155  ~o.  1.  c.  59;  State  ex  rel.  v.  t5ayne,151 
Mo.  1.  c.  675;  Railroad  Co.  v.  Thornton, 152 
Mo.  570;  State  ex  rel.  v.  Allison,  155  rio. 
l.c.544;  and  on  this  point,  Reynolds  v. 

Norman,  114  mo.  509).  » 

oy  failure  to  collect  taxes,  and  other  reasons, 
there  are  many  valid  outstanding  county  war- 
rants in  the  several  counties  of  the  State  - 
nearly  2,000,000  dollars  according  to  reoorts. 
By  valid  outstanding  warrants,  we  mean  war- 
rants Issued  for  the  current  expenses  of  the 
year,  and  warrants  which,  when  Issued,  were 
within  the  anticipated  revenue  of  the  year. 

By  the  Issuance  of  the  bonds  Involved  here, 
Clark  County  Is  seeking  to  discharge  the 
Judgments  upon  warrants  of  this  character. 

This  we  say  because  the  .alldity  of  the 
warrants  Is  vouched  for  by  court  Judgments. 
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If  Clark  County  Is  successful*  the 
other  counties , to  use  a homely  ex- 
pression, 'will  follow  suit1. 

As  said  In  State  ex  rol.  #,  John non, supra, 
rrarrants  of  this  character  are  not  Invalid 
because  the  revenue  for  the  year  (as  col- 
lected) does  not  meet  them,  for  tney  may 
be  paid  out  of  the  surplus  revenues  of 
future  y^ars.  Of  course,  there  could  be 
no  surplus  until  all  debts  of  the  current 
year  have  been  provided  for  or  met.  Op 
to  this  time  we  have  not  gone  further  In 
the  protection  of  such  warrants,  so  that 
we  have  a new  Idea  suggested  by  the  Instant 
case,  duch  Indebtedness  should  be  paid* 

If  ary  legal  and  constitutional  method  can 
be  devised,  ihe  question  Is,  has  'lark 
County  devised  such  a method?” 


CONCLUSION 


V. 3 are  of  the  opinion  that  the  covin ty  court  does 
not  hav9  the  authority  to  place  the  surolus  funds  at  the 
close  of  a fiscal  year.  Into  one  of  the  five  classes, and 
there  be  used  for  the  current  year  when  there  are  valid 
outstanding  obligations  In  the  nature  of  warrants  against 
the  county.  It  Is  the  duty  of  the  county  court  to 
sacredly  preserve  the  priorities  of  the  classes,  and  this 
must  be  done  In  the  manner  and  in  the  amount  as  the  an- 
ticipated revenue  for  the  current  year  will  oermlt.  If 
the  county  court  falls  to  provide  adequate  funds  for  class 
2 for  the  current  year  from  the  anticipated  revenue.  It 
was  Its  duty  to  so  do,  as  class  2 has  a priority  over  3* 

4 and  5. 


II 

TiCi  COUNTY  TR.  ASURLH  IS  NOT  PROTECT  .D 
lb  PUKDE  ARE  UNLAWFULLY  TRANSFKRRLD  BY 
TH2  COUNiY  COURT. 

The  first  eight  sections  of  the  County  oudget 
Act  are  applicable  to  counties  of  the  population  of  Worth, 
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Section  6 contains  the  following  paragraph; 

"Any  order  of  the  county  court  of 
any  county  authorising  and/or 
directing  the  issuance  of  any 
warrant  contrary  to  any  provisions 
ol  this  act  shall  be  void  and  of 
no  binding  force  or  effect;  and  any 
county  clerk,  county  treasurer, or 
other  officer,  participating  in 
the  issuance  or  payment  of  any  such 
warrant  shall  be  liable  therefor  upon 
his  official  rand.'1 


having  come  to  the  conclusion,  in  the  question 
above,  that  the  county  court  would  not  hav*  any  legal 
authority  to  transfer  the  surplus  funds, at  the  close  of 
the  fiscal  year,  to  Class  2 and  there  be  used  for  the 
current  expenditures  of  1935,  we  are  of  the  opinion  that 
it  would  naturally  follow  that  the  county  treasurer,  under 
the  above  provision,  would  be  liable  on  his  bond  for  the 
funds  wrongfully  transferred  and  used. 


respectfully  sutwltted. 


OuLIVhR  A.  NOLcti 

Assistant  Attorney  general 


APPROVED: 


..cTimrex — 

Attorney  General, 
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MOTOR  VEHICLE  MUNICIPAL  TAX:  Municipal  tax  for  motor  vehicles  4. 

not  exceed  the  amount  authorized  for 

1933.  Furthermore,  the  amount 

authorized  for  1933  should  not  exceed 
1/3  of  the  aggregate  amount  of  state 
registration  fees  as  prescribed  in 
Sec.  7762,  R.  S.  Mo.  1929. 


May  22,  1935. 


Hon.  F.  D.  Wilkins, 
City  Attorney, 
Louisiana,  Missouri. 

Dear  Sir: 


We  wish  to  acknowledge  receipt  of  your  letter 
of  May  8th,  1935,  as  follows: 

■’There  is  an  apparent  conflict  in  the 
Statutes  of  this  State  with  reference 
to  the  authority  of  a Municipality  to 
charge  a license  tax  on  motor  vehicles 
within  said  Municipalities  for  munici- 
pal purposes. 

"Section  7762  Revised  Statutes  of 
Missouri,  1929  limits  the  amount  of  the 
collection  by  Municipalities  to  one-third 
of  the  amount  collected  by  the  State. 

"Section  7780,  which,  so  far  as  I have 
been  able  to  find  has  never  been  repealed 
authorizing  such  Municipalities  to  col- 
lect a license  tax  for  municipal  purposes, 
not  exceeding  one-half  of  the  ^ount 
coTlccted  fey  the  state. 


"Section  7762  Revised  Statutes  of 
Missouri,  1929  was  repealed  by  the  Extra 
Session  1933  and  1934  (see  laws  1933-1934, 
page  99-100).  The  laws  of  1933-1934  with 
reference  to  the  authorities  of  Municipali- 
ties to  license  and  tax  automobiles  and 
motor  vehicles  provides  a license  tax  may 
be  levied  on  motor  vehicles  by  Municipali- 
ties of  this  State, 
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'provided  that  the  fees  charged 
by  Lunicipalities  for  said 
license  shall  not  exceed  the 
amount  authorized  therefor  by 
said  Lunicipalities  during  the 
year  1933.' 

"rfhat  we  want  to  know  is,  is  the  City 
authorized  to  charge  oneTthird  or  one- 
half  of  the  amount  charged  by  the  State. 

"No  doubt  you  have  been  asked  to  pass 
upon  this  before  and  have  given  an 
opinion,  and  we  will  appreciate  a copy 
of  same." 


It  is  the  opinion  of  this  office  that  license  taxes 
shall  not  exceed  the  amount  authorized  therefor  by  such 
municipalities  during  the  year  of  1933.  Furthermore,  sueh 
authorization  for  1933  should  not  have  exceeded  one-third 
of  the  aggregate  amount  of  the  state  registration  fee,  as 
specified  in  section  7762,  R.  S.  Lo.  1929. 

The  above  two  sections  referred  to  in  your  letter, 
namely.  Sections  7762  and  7780,  R.  S.  ho.  1929,  are  in  con- 
flict only  as  to  the  amount  such  municipality  may  charge 
for  a license  tax. 

Section  7780  was  originally  enacted  in  the  first 
kxtra  Session  Laws  1921,  as  shown  on  page  100,  approved 
July  30,  1921.  Section  7762  was  approved  by  a vote  of  the 
people  in  November,  1924,  as  shown  on  page  288  in  Laws  of 
1925,  thereby  superseding  the  above  law.  Section  19, 
page  290,  Laws  of  1925,  contains  a provision  as  follows: 

"All  laws  or  parts  of  laws  contrary  to, 
inconsistent  with,  or  in  conflict  with  any 
of  the  provisions  of  this  act  are  hereby 
repealed. " 

It  is  a well  settled  rule  of  construction  that  when 
such  a provision  as  enacted  above  is  included  in  an  act,  all 
such  conflicting  provisions  in  any  law  are  repealed,  only 
insofar  as  they  conflict. 


Hon.  i.  o.  Wilkins 


kay  22,  1935 


Corpus  Juris,  Vol.  59,  bee.  514,  page  910,  pro- 
vides in  part: 

"Where  two  legislative  acts  are  repugnant 
to,  or  in  conflict  with,  each  other,  the 
one  last  passed,  being  the  latest  ex- 
pression of  the  legislative  will,  will, 
although  it  contains  no  repealing  clause, 
govern,  control,  or  prevail,  so  as  to 
supersede  and  impliedly  repeal  the 
earlier  act  to  the  extent  of  the  repug- 
nancy, provided  the  conflict,  inconsistency, 
or  repugnancy  is  of  the  character  and 
degree  requisite  to  the  application  of  the 
rule. " 


In  State  of  Missouri  ex  rel.  Laguire.v.  State 
Auditor,  47  Uo.  3£,  the  court  said: 

rThe  construction  has  not  said  that  when 
an  act  is  passed  inconsistent  with  a 
preceding  one,  so  that  both  cannot  stand, 
the  latter  one  shall  be  void  and  the 
earlier  one  shall  prevail,  but  has  left 
the  law  as  it  always  has  been,  viz: 

That  when  two  statutes  are  inconsistent 
and  repugnant,  the  one  last  enacted  shall 
be  considered  in  force.  This  must  be  so 
in  the  nature  of  things,  for  the  last 
enactment  is  the  latest  expression  of 
the  legislative  will,  and  must  prevail, 
unless  it  contains  some  inherent  vice 
that  prevents  it  becoming  a statute." 


From  the  above  remarks,  we  are  of  the  opinion  that 
Section  7762,  R.  S.  ~o.  1929,  requiring  municipalities  not 
to  charge  a license  tax  exceeding  one-third  of  the  aggregate 
amount  of  state  registration,  automatically  repeals  that 
particular  provision  of  Section  7780  allowing  the  tax  to  be 
one-half  of  the  aggregate  amount  of  state  registration,  as 
this  is  in  direct  conflict,  and  furthermore  supersedes 
Section  7780. 
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Section  7761,  page  99  of  Laws  of  .issouri  Sxtra 
Session  1953-34,  in  part  provides; 

'’License  taxes  may  be  levied  on  notor 
vehicles  by  municipalities  of  this  state 
provided  that  toe  fees  charged  by  municipali- 
ties for  said  license  shall  not  exceed  the 
amount  authorized  therefor  by  said  municipali- 
ties during  the  year  1933." 


Therefore,  it  is  the  opinion  of  this  department 
that  municipalities  can  only  levy  a license  tax  on  motor 
vehicles  within  said  municipalities  not  to  exceed  the  amount 
authorized  for  1933.  Furthermore,  the  amount  authorized 
by  said  municipalities  during  the  year  1933  should  not  have 
exceeded  one-third  of  the  aggregate  amount  of  state  registra- 
tion fees  as  prescribed  in  Sections  7761-62,  R.  3.  Lo.  1929. 


Yours  very  truly, 


James  L.  EomBostel, 
x^sistant  attorney  General. 


APPROVED: 


Attorney  General. 
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BU3  AND  TRUCK  LAW:  (l)  A truck  domiciled  in  a foreign  State 

ajd  operating  as  a contract  hauler  in  inter- 
state commeroe  over  the  highways  of  this 

?tate  co. nee  within  the  Act. 

2)  Contract  hauler  domiciled  in  foreign 
State  and  operating  in  interstate  commerce 
through  Missouri  must  obtain  a contract 
hauler's  permit. 


Hon.  3.  P.  Silkerson 
Prosecuting  Attorney 
Scott  County 
Hen ton,  Missouri 


bear  Sir: 


This  will  acknowledge  receipt  of  your  let- 
ter requesting  an  opinion  from  this  office  which  reads 
as  follows: 


"The  above  identified  defendant  has 
been  arrested  and  brought  into  our 
oourt  by  a highway  weight  officer, 
charged  with  operating  a motor  car- 
rier in  interstate  coanerce  without 
a permit  from  the  Public  Service 
Commission  so  to  do,  and  in  another 
affidavit  is  charged  as  operating 
as  a contract  hauler  in  interstate 
oommeroe  without  a permit  from  the 
Public  Service  Commies ion  so  to  do. 

This  defendant  claims  that  he  is 
operating  as  a contract  hauler,  and 
has  been  advised  by  counsel  that  he 
does  not  have  to  secure  a emit  from 
the  Public  Service  Commission  so  to 
do. 

"This  same  defendant  was  recently 
brought  into  our  court  on  thin  same 
charge,  and  I dismissed  the  case,  for 
the  reason  that  Section  5268T  declares 
it  unlawful  for  any  motor  carrier  to 
operate  as  above,  without  a permit,  and 
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Section  5264B  describes  a motor  carrier 
as  a common  oarrler,  In  effect.  Because 
I could  not  oTove  tnat  he  was  operating 
art  a co  ion  carrier,  I dismissed  the  case. 

The  Public  Service  Commission  men  and  the 
highway  patrol  have  criticized  me  severe- 
ly for  this  aotlon,  stating  that  conviction 
could  have  been  had,  and  stating  that  the 
Public  Service  Commission  Instructs  them 
to  the  effect  that  any  person  operating 
any  sort  of  a vehicle  for  hire  Is  subject 
to  the  provisions  of  .Article  B,  Chanter  33, 
Laws  of  1929. 

"There  has  been  considerable  discussion  of 
these  cases  here  with  five  or  six  lawyers  in 
it,  and  they  seem  to  divide  about  fifty- 
fifty  in  their  opinion. 

"I  wish  you  would  please  advise  me, 

"(l)  whether  a truck,  domiciled  In  a foreign 
state,  and  operating  as  a contract  hauler  In 
Interstate  commerce,  falls  within  the  act, 
and  If  so,  please  give  me  citations. 

"(2)  whether  you  believe  that  a contract 
hauler,  domiciled  In  a foreign  state,  an 
operating  in  interstate  commerce  through 
Missouri  must  obtain  a oertlfioate  of  pub- 
lic oonvenienoe  and  necessity,  an  Inter- 
state permit,  or  must.  In  fact,  reoognlze 
the  authority  of  the  Missouri  Publlo  3er 
vloe  Commission  in  any  way. 

"I  trust  that  these  matters  have  already 
been  threshed  out  by  your  Department,  and 
I would  greatly  appreciate  you  sending  me 
copies  of  your  opinions,  together  with  any 
other  opinions  that  bear  upon  this  subject, 
and  which  you  think  might  be  of  use  to  me." 


The  Aot  about  which  you  Inquire  was  formerly  found  in 
Article  8,  Chapter  33  of  Revised  Statutes  of  Missouri,  1929. 
The  General  Assembly,  at  its  regular  session  in  1931  (Laws 
of  Mo.  1931.  page  304)  amended  said  law  by  repealing  the 
whole  of  said  article  and  enacting  in  lieu  thereof  seventeen 
new  sections,  numbered  5264  to  5380  lnoluslve;  said  new 
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article  being  designated  Article  VIII,  and  was  Intended 
"for  the  supervision,  regulation  and  lioenaing  of  trans- 
portation of  persons  and  property  for  hire  over  the  pub- 
lic highways  of  the  State  of  Missouri  by  motor  vehicles; 
conferring  jurisdiction  ipon  the  Public  Service  0 emission 
to  license,  regulate  and  suoervise  suoh  transportation; 
providing  r or  the  enforcement  of  the  provisions  of  this 
Aot  and  for  the  punishment  for  violation  thereof." 


The  Aot  divided  the  use  of  such  motor  vehicles  into 
two  olassss;  the  one  designated  as  "aotor  varrier”,  whloh 
was  given  a meaning  equivalent  to  that  of  a common  carrier; 
and  the  other  designated  as  a "contract  hauler". 


"Contraot  hauler"  ie  defined  by  paragraph  "o"  of 
Section  5364,  as  follows: 

"(o)  The  term  'contraot  hauler,'  when 
used  in  this  act,  means  any  person, 
firm  or  corporation  engaged,  as  hie  or 
its  prinoio&l  business,  in  the  trans- 
portation for  compensation  or  hire  of 
persons  and/or  property  for  a particular 
person,  persons,  or  corporation  to  or 
from  a particular  olaoe  or  plaoes  under 
special  or  Individual  agreement  ox  agree- 
ments and  not  operating  as  a common  car- 
rier and  not  operating  exolasively  with- 
in the  corporate  limits  of  an  lnoorporatsd 
olty  or  town,  or  exclusively  within  the 
oorporate  limits  of  suoh  olty  or  town 
and  Its  suburban  territory  as  herein  de- 
fined. ■ 


Section  5370,  Laws  of  Missouri,  1931.  page  309,  speci- 
fically applies  to  oontraot  haulers  and  gives  the  Public 
Service  Commission  the  power  and  authority  "to  license, 
supervise  and  regulate  every  contract  hauler  in  this  3tate, 
except  as  provided  in  Section  5365  of  this  Aot."  Said  sec- 
tion give 8 the  Publio  Serfloe  Commission  "the  power  and  au- 
thority by  general  order  or  otherwise  to  prescribe  rules 
and  regulations  governing  all  contraot  haulers  as  herein  de- 
fined." 


Section  5271,  Laws  of  Missouri,  1931,  page  310,  provides 
in  part  as  follows: 

“it  is  hereby  declared  unlawful  for  any 
contraot  hauler  exoept  as  provided  in 
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Seotlon  5205  of  this  Act,  to  operate 
or  furnish  transportation  for  persons 
or  property,  or  both,  for  hire  over  the 
highways  of  this  state,  without  first 
having  obtained  from  the  commission  a 
contract  hauler's  permit.  ••••*■ 


The  above  seotlon  makes  no  distinction  between  a con- 
tract hauler  operating  in  int-Tstate  commerce  and  one  operat- 
ing in  intrastate  commerce. 


Section  5273,  R.  9.  Mo.  1329,  (Laws  of  Mo.  1931,  page 
314),  provides  that  no  certificate  of  oonvenienoe  and  neces- 
sity or  contraot  hauler's  permit  shall  be  Issued  by  the  Pub- 
lic Servloe  Commission  until  and  after  such  oarrler  shall 
have  filid  with,  and  the  same  has  been  approved,  by  the  com- 
mission of  this  staie  a liability  insurance  policy  or  bond 
in  some  reliable  insurance  company  or  association  or  other 
Insurer's  certificate  to  the  commission  and  authorized  to 
transact  insurance  business  in  this  State,  in  such  sum  and 
upon  suoh  conditions  as  the  commission  may  deem  necessary 
to  adequately  protect  the  Interest  of  the  public  in  the  use 
of  the  publlo  highways,  whioh  liability  insurance  shall  bind 
the  obligors  thereunder  to  make  compensation  for  injuries 
to  persons  and  loss  of  or  damage  to  property  resulting  from 
the  negligent  operation  of  suoh  motor  oarrler  or  contract 
hauler.  Said  section,  however,  oontains  the  following 
proviso: 


"Provided,  that  subsection  'b*  of  sec- 
tion  5^66  of  this  aot,  relating  to  lia- 
bility insuranoe  policy  shall  apply  to 
Interstate  contract  haul er s . * 


The  above  pro  iso  makes  it  plain  that  the  Legislature 
Intended  that  the  aot  should  apply  to  contract  haulers  en- 
gaged in  interstate  commerce  as  well  as  those  engaged  in 
intrastate  commerce. 


Judge  Reeves  in  the  case  of  Ichwartzman  Servloe  v. 
3tahl . 60  Fed.  (3d)loo.  oit.  1037,  in  upholding  the  consti- 
tutionality of  the  act  in  question  said: 

"(l)  1.  At  the  outset  it  must  be  acknow- 
ledged that  the  state  has  the  power  to 
regulate  anc  oontrol  the  movements  of 
motor  vehicles  over  its  highways.  This 
it  may  do  in  the  interest  of  oubllo  con- 
venience and  safety  and  for  the  protection 
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of  the  highways.  ••••  Provisions  of 
this  character  have  been  uniformly 
sustained.  Buck  v.  Kuykendall , 267 
U.  3.  307,  loo.  olt • 314,  45  3.  Ot. 

324,  69  L.  2d.  623,  38A.  L.  R.  286; 
Stephenson  v.  Binford  et  al.  (D.  C.) 

53  Fed.  (2d)  509. 

"(2)  Moreover,  while  *a  citizen  may 
have,  under  the  Fourteenth  Amendment, 
the  right  to  travel  and  transport  his 
property  unon  them  by  auto  vehicle.’ 
yet  'he  has  no  right  to  :;iake  the  high- 
ways his  place  of  business  by  using 
them  as  a common  carrier  for  hire. 

Such  use  is  a privilege  which  may  be 

f ranted  or  withheld  by  the  state  in 
ts  discretion,  without  violating  either 
the  due  process  or  the  equal  protection 
clause. * Packard  v.  Banton,  364  U.  3. 
140  loc . oit.  144,  44  3.  Ot.  267,  68 
L.  fid.  596. 

"(3)  The  highways  belong  to  the  state. 
It  may  make  provisions  ap  rooriate  for 
securing  the  safety  and  convenience  of 
the  public  in  the  use  of  them.  Kane 
v.  State  of  Mew  Jersey,  242  U.  3.  160, 

37  3.  Ot.  30,  61  L.  fid.  232. 

"(4)  2.  Assuming,  therefore,  the  pow- 

er and  right  of  the  state  to  regulate 
and  supervise  its  highways,  such  right 
cannot  be  hampered  or  restricted  with- 
in narrow  bounds.  On  the  contrary, 
to  the  end  that  suoh  right  might  be  ful- 
ly enjoyed  and  exercised,  there  is  a 
constant  recognition  of  the  principle 
that  the  state  'has  a broad  discretion 
in  classification.'  Smith  v.  Oahoon, 

383  U.  3.  553,  loo.  olt.  566,  51  3. 

Ot.  582,  587,  75  L.  fid.  1264.  Uoon 
such  classification,  no  person  can  in- 
terpose an  objection,  save  only  in 
those  oases  where  the  classification 
or  discrimination  is  entirely  arbitrary. 

"(5-7)  3.  Every  presumption  must  be 
Indulged  in  favor  of  the  constitu- 
tionality of  the  law.  While  validity 
of  a statute  o&nnot  stand  uoon  legis- 
lative declaration  alone,  yet  the  rule 
is  that  the  legislative  declaration 
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of  purpose  and  policy  is  entitled  to 
gravest  consideration,  and,  unless 
clearly  overthrown  by  facte  of  record, 
■list  prevail.'  Foster  Packing  Co.  v. 
Haydel , 278U,  3.  1,  49  3.  Ot.  1,  73 
L.  2d.  147:  Steohenson  v.  Binford,  (D. 
C.)  53  F.  (3d)  509,  loc.  oit.  514. 


"The  rule  was  well  stated  in  Continental 
Baking  Co.,  v.  tioodring  (0.  C.)  55  F. 

(3d)  347,  loc.  olt.  353,  wherein  Judge 
doDermott  of  the  Tenth  Circuit  said: 

• Then  the  Legislature  acts  within  the 
scone  of  its  legislative  cower,  when  no 
faots  are  disclosed  as  to  the  reasons 
which  actuated  the  legislation,  the  ore- 
sumtion  of  oonetitution&lity  stands, 
unless  no  fair  reason  can  be  ascribed 
for  the  legislative  action.  Hardware 
Dealers'  Ins.  Co.  v.  Olidden  (284  U.  S. 
151',  5?-  9.  Ot.  69,  ?€  L.  Ed.  214; 

O'Oorman  v.  Hertford  Ins.  Co.,  283  u. 

9.  251,  51  9.  Ot.  130,  75  L.  Ed.  324; 
Standard  Oil  Co.  v.  Marysville,  279 
U.  9.  582,  49  S.  Ct.  430,  73  L.  Ed.  856, 

That  a legislative  classification  should 
stand,  "if  any  state  of  facts  reasonably 
oan  be  conoeived  that  would  sustain  it* ; 
that  the  burden  is  on  the  assailant  to 
show  that  the  claesif io&tlon  is  *essent tal- 
ly arbitrary. •»» 


The  puroose  of  the  legislation  in  question  is  olearly 
expressed  in  the  message  delivered  by  the  Governor  to  the 
General  Assembly  requesting  said  legislation.  In  the 
Schwartziaancnee,  supra,  the  Court,  quoted  from  the  Governor's 
message  as  follows: 

•Today  the  state  highways,  which  are  the 
property  of  the  peoole  and  a matter  of 
great  pride  end  o ncern  to  them,  are 
being  more  and  more  crowded  with  busses 

and  trucks,  whioh,  by  reason  of  their 
great  length,  width  and  weight,  bid  fair, 
unless  restrained,  to  crowd  off  the  pri- 
vate vehicles,  to  accommodate  which, 
oriaarily,  the  highways  have  been  con- 
structed. • • • 


"The  trucks  are  serving  as  a convenience 
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to  f'-raers  and  shippers  generally,  and 
the  ba3see  are  an  accommodation  to  the 
traveling  nubile.  Their  use  of  the  high- 
ways, however,  should  he  restricted  ana 
regulated  to  proteot  those  traveling  in 
orivete  vehicles,  and  limitations  should 
he  placed  on  their  equl  '•■ent  to  nrevent 
u&ma.e  to  the  highways  and  to  protect 
citizens  uring  the  highways.” 


The  court,  after  quoting  from  said  message,  at  loo. 
oit.  1037,  said: 

"•The  whole  enactment,  in  view  of  the 
foregoing,  aopeare  to  he  designed  to 
accomplish  the  legislative  nuroose  as 
declarea  by  it  'of  promoting  and  con- 
serving the  interests  and  oonvenie  oe 
of  the  nubile.' 

"It  is  obvious,  in  view  of  the  evidenoe 
before  the  court,  that  it  was  needful 
legislation  not  only  to  limit  the  num- 
ber of  motor  vehicles  in  use  on  the  high- 
ways, both  as  common  carriers  and  contract 
haulers,  but  in  like  manner  to  supervise 
and  rerulate  them  in  the  matter  of  the 
size  of  the  trucks,  the  character  of  busi- 
ness done,  and  the  responsibility  of  the 
ooerators." 


It  has  been  held  on  numerous  occasions  that  a State 
may,  in  the  exercise  of  its  police  power,  regulate  the  use 
of  its  highways  by  vehioles  engaged  in  both  interstate  and 
intrastate  oomneroe.  In  the  case  of  Bradley  ▼.  Public 
Utilities  Com.  289  U.  3.  loc.  oit.  oases  95  and  jo:  77  Law 
oo.  oit.  1056,  the  Court  said: 

"Protection palest  accidents,  as  against 
crime,  presents  ordinarily  a local  nrob- 
lem.  Regulation  to  ensure  safety  is  an 
exercise  of  the  police  power.  It  is 
primarily  a Jtate  function,  whether  the 
loous  be  private  property  or  the  public 
highways.  Congress  has  not  dealt  with 
the  subject.  Hence,  even  where  the  motor 
oars  are  used,  exclusively  in  interstate 
commerce,  a Jtate  may  freely  exact  registra- 
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tion  of  the  vehicle  end  an  operator's 
license,  Hendrick  Maryland,  335  U. 
a.  610,  622,  59  L.  ed.  385,  39  , 35 
3.  Ot.  140;  Clark  ▼.  Poor,  274  U.  3. 

554,  557,  71  L.  sd.  1199,  1300,  47  3. 

Ot.  VO*';  Sprout  r.  South  Bend,  277 
IJ.  3.  163,  169  , 7^  L.  ed.  833,  836, 

43  3.  Ot.  503,  62  A.L.R.  45,  aay  re- 
quire the  appointment  of  an  agent  upon 
whom  process  oan  be  served  In  an  notion 
arising  out  of  operation  of  the  vehlole 
within  the  3tate,  Kane  v.  Mew  Jersey, 

242  U.  3.  160,  61  L.  ed.  23~,  37  3.  Ct. 

30;  Hess  v.  Pawloskl,  274  U.  9.  352, 

356,  71  L.  ei.  1191,  10S4,  47  3.  Ot. 

632,  and  may  require  oarriers  to  file 
contracts  providing  adequate  Insurance 
for  the  payment  of  judgments  recovered 
for  certain  Injuries  resulting  from 
their  operations.  Continental  Baking 
Co.  v.  Woodring,  386  U.  3.  353,  365, 

366,  76  L.  ed.  1155,  1163,  11G4,  52 
3.  Ot.  595,  81  A.  L.  ft.  1402.  Oom  are 
Packard  Benton,  264  U.  5.  140,  68 
L.  en.  696,  4*  9.  5t.  257;  3oroud  v. 

9outh  Bend,  277  U.  8.  163,  171,  172. 

72  L.  ed.  833,  837.  838,  48  9.  Ot.  509, 

62  A.  L.  R.  4o;  Hodge  Dr ive-Xt- Yourself 
Co.  v.  Cincinnati , 384  U.  S.  335,  337, 

76  L.  ed.  323.  326,  52  3.  Gt.  144.  the 
State  may  exclude  fxo^  the  public  high- 
ways vehicles  engaged  exclusively  In- 
inter  state  oo  -merce,  If  of  a size  dee  ded 
dangerous  to  the  public  safety,  ilorria 
V.  Uuoy,  374  U.  3.  136,  144,  71  L.  ed. 
966,371,  47a  Ot.  548;  Sproles  ▼.  Bin- 
ford,  286  U.  3.  374,  389,  390,  76  L.  «1. 
1167,  1179,  1180,  59  3.  Ot.  581.  Safe- 
ty Tiay  require  that  no  additional  vehicle 
be  admitted  to  the  highway.  The  Oomaeroe 
Clause  i3  not  violated  by  denial  of  the 
certificate  to  the  appellant,  if  unon 
adeauate  evidence  denial  is  deemed  neces- 
sary to  promote  the  public  safety.  Comare 
Hammond  v.  Schappl  his  Line,  °75  0.  3. 

164,  170,  171,  7°  L.  ed.  218,  320,  221, 

48  3.  Ct.  66. * 


Bearing  all  of  thed>ove  In  mind,  we  will  now  answer 
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your  questions  in  the  or?  er  in  which  you  ask  then. 


I. 


It  i 8 the  opinion  of  this  denar tnent  that  a truck 
domiciled  in  a foreign  state  and  operating  as  a contract 
hauler  in  interstate  commerce  oveT  the  highways  of  this 
state  cosies  within  the  Act. 


II. 


It  is  the  further  opinion  of  this  Department  that  the 
provisions  of  Article  8,  do  not,  require  a contraot  hauler 
domiciled  in  a foreign  state  and  operating  in  interstate 
coiftnierce  through  Missouri  to  obtain  a certificate  of  public 
convenience  and  necessity  or  an  interstate  permit,  but  that 
Section  5271  of  Article  8,  does  require  such  a contract 
hauler  to  obtain  a contract  hauler's  permit  from  the  Public 
Service  Commission.  It  is  our  further  opinion  that  such 
a contract  hauler  is  subject  to  the  provisions  of  Article  8, 
which  apply  to  contraot  haulers  and  must  recognise  the  au- 
thority conferred  by  said  article  upon  the  Public  ^ervioe 
Commission  of  the  ^tate  of  Missouri. 


Yours  very  truly. 


APPROVED : 


J.  E.  TAYhCR 

Assis  tant  Attorney -General. 


ROY  i'.cK  ITT  RICK 

Attorney-General . 
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compensation  etc.,  is  taxable.  Money  looses  govern- 
ment Identity  on  being  paid  to  guardian. 
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June  10,  1935. 


State  Tax  Commission 
Jefferson  City,  Missouri 

Attention  of  Mr.  Andy  W.  Wilcox. 

Dear  Mr.  Ulcox: 


This  will  acknowledge  receipt  of  your  letter  which 
asks  this  question: 

•Is  real  estate  in  Missouri  pur- 
chased with  money  received  by  a 
ear  veteran  for  oompens&tlon  from 
the  United  States  Government,  exempt 
from  taxation. • 


before  getting  to  the  heart  of  your  question  It  may 
oe  appropriate  to  make  some  primary  observations. 

Many  and  varied  efforts  have  been  made  under  varying 
conditions  by  litigants  to  escape  the  assessment  and  payment 
of  State  taxes  on  their  property. 

In  the  caee  of  Vanbrocklln  vs.  Anderson,  decided  by 
the  United  States  Supreme  Court  and  reported  in  117  U.  S.  151, 
that  Court  speaiclng  on  the  question  of  the  right  of  a state 
to  tax  states  as  follows,  1.  c.  154: 

•In  the  words  of  Chief  Justice  marshall: 

'The  United  states  is  a government,  and 
consequently  a body  politic  and  corporate, 
capable  of  attaining  the  objects  for  vhlcb 
it  was  created,  by  the  means  which  are 
neoensary  for  their  attainment.  This 
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great  corporation  was  ordained  and  establish- 
ed by  the  American  People,  and  endowed  by 
then  with  great  powers  for  laportant  purposes. 
Its  posers  are  unquestionably  United;  but, 
while  within  those  limits,  It  Is  a perfect 
government  as  any  other,  having  all  the 
faculties  and  properties  belonging  to  a 
government,  with  a perfect  right  to  use  them 
freely,  In  order  to  accoaplleh  the  object  of 
Its  Institution.'  D.  3.  v.  Maurice,  2 Brock, 

96,  109.  The  United  States,  for  lnetanoe, 
as  Incident  to  the  general  right  of  sovereignty, 
have  the  capacity,  within  the  sphere  of  their 
constitutional  powers  and  through  the  Instru- 
mentality of  the  proper  department,  to  enter 
Into  contracts  and  tax*  bonds,  not  prohibited 
by  law,  and  appropriate  to  the  just  exercise 
of  those  powers,  although  not  expressly 
directed  or  authorized  to  oo  so  by  any  legis- 
lative act;  and  likewise  to  take  mortgages 
of  real  estate  to  secure  the  payment  of  debts 
due  to  them,  notwithstanding  Congress  has 
enacted  that  'no  land  shall  be  purchased  on 
account  of  the  United  States,  except  under  a 
law  authorizing  such  purohase. ' Act  of  May 
1,  1320,  chap.  52,  bee.  7,  3 stat.  at  p.  568; 

R.  S.  bee.  3736;  lellson  v.  Lagow,  is  How. 

9b,  107,  108  (53  U.  3.  bk,  13  L.  ed.  909,  913), 
and  cases  there  olted.  So  the  United  States 
at  the  discretion  of  Congress,  may  acquire  and 
hold  real  property  In  any  State,  whenever  such 
property  Is  needed  for  the  uee  of  the  govern- 
ment In  the  exeoutlon  of  any  of  lte  powers, 
whether  for  arsenals,  fortifications,  light 
houses,  custom  houses,  court  houses,  barracks 
or  hospitals,  or  for  any  other  of  tbs  many 
public  purposes  for  whloh  such  property  Is 
used,  and  when  the  property  cannot  be  acquired 
by  voluntary  arrangement  with  the  owners,  it 
may  be  taken  against  their  sill,  by  the  United 
States,  In  the  exercise  of  the  power  of  eminent 
domain,  upon  making  just  compensation,  with  or 
without  a concurrent  Aot  of  the  State  In  which 
the  land  Is  situated.  Harris  v.  Elliott,  10 
Pet.  25  (35  U.  3.  bk.  9 L.  ed.  333);  Kohl  v. 
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U.  S.  91  Li.  9.  367  (bk.  93,  L.  ed.  449); 

U.  3.  T.  Fox,  94  U.  S.  315,  330  (Hk.  24, 

L.  ed.  19',  193);  U.  S.  V.  Jones,  109  U.8. 

513  (5k.  37  L.  ed.  1015);  D.  1.  T.  Great 
rails  hfg.  Co.  112  U.  9.  645  (5k.  28  L.  Ed. 
846);  Fort  Leavenworth  R.  R.  Co.  vs.  Love, 

114  U.  9.  525,  531,  532  (ante,  264,  266). 

While  the  power  of  taxation  Is  one  of  vital 
Importance,  retained  by  the  states,  not 
abridged  by  the  grant  of  a similar  power  to 
the  government  of  the  Union,  but  to  be  con- 
currently exercised  by  the  two  governments, 
yet  even  this  power  of  a State  is  subordinate 
to  andaay  be  controlled  by  the  Constitution 
of  the  United  States.  That  Constitution 
and  the  lavs  made  In  pursuance  thereof  are 
supreme;  they  control  the  Constitutions 
and  laws  of  the  respective  States  and  cannot 
be  controlled  by  them.  The  people  of  a 
State  give  to  their  government  a right  of 
taxing  themselves  and  their  property  at  Its 
discretion.  But  the  means  employed  by  the 
government  of  the  Union  are  not  given  by  the 
people  of  a particular  state,  but  by  the 
people  of  all  the  States;  and,  being  given 
by  all  for  the  benefit  of  all,  should  be 
subjeoted  to  that  government  only  which 
belongs  to  all.  All  subjects  over  which  the 
sovereign  power  of  a state  extends  are  objeots 
of  taxation;  but  those  over  which  It  does 
not  extend  are,  upon  the  soundest  principles, 
exempt  from  taxation.  The  sovereignty  of 

a State  extends  to  everything  which  exists 
by  its  own  authority,  or  Is  introduced  by 
Its  permission;  out  does  not  extend  to  those 
means  which  are  employed  by  Congress  to  carry 
Into  execution  powers  conferred  on  that  body  by 
the  people  of  the  United  States.  The  attempt 
to  use  the  taxing  power  of  a Stats  on  the 
means  employed  by  the  government  of  the  Union, 
In  pursuance  of  the  Constitution,  is  Itself 
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an  abuse,  because  It  Is  the  usurpation  of  a 
power  which  the  people  of  a single  State 
cannot  give.  The  power  to  tax  Involves 
the  power  to  destroy;  the  power  to  destroy 
way  defeat  and  render  useless  the  power  to 
oreate;  and  there  Is  a plain  repugnance  In 
conferring  on  one  government  a power  to  control 
the  constitutional  measures  of  another,  which 
other,  with  respect  to  those  very  measures, 

Is  declared  to  be  supreme  over  shit  which 
exerts  the  oontrol.  The  States  nave  no  power, 
by  taxation  or  otherwise,  to  retard,  lapede, 
burden  or  In  any  manner  control  the  operations 
of  the  constitutional  laws  enacted  by  Congress 
to  oarry  Into  exeoutlou  the  powers  vested  In 
the  General  Government.*  • • 

And  then  continuing  says,  1.  c.  156 : 

"Chief  Justice  Marshall,  In  delivering  judgment, 
covered  the  whole  ground  by  saying:  'If  the 
States  may  tax  one  Instrument,  employed  by  the 
government  In  the  execution  of  Its  powers,  they 
any  tax  any  and  every  other  Instrument.  They 
may  tax  the  mail , they  may  tax  the  mint;  they 
may  tax  patent  rights;  they  may  tax  the  papers 
of  the  custom  house;  they  may  tax  judiolal 
process;  they  may  tax  all  the  means  employed 
by  the  government,  to  an  excess  whloh  would 
defeat  all  the  ends  of  government.  This  was 
not  Intended  by  the  Amerloan  people.  They  did 
not  design  to  make  their  government  dependent 
on  the  8tates. 

'Gentlemen  say,  they  do  not  claim  the  right  to 
extend  state  taxation  to  these  objects.  They 
limit  their  pretensions  to  property.  But  on 
what  principle  Is  this  distinction  m&deT  Those 
who  make  It  have  furnished  no  reason  for  it, 
and  the  principle  for  which  they  contend  denies 
It.'  4 inset  493  (608). 

So  In  weeton  v.  city  Council  of  Charleston,  the 
exemption  of  the  public  lands,  snlle  owned  by 
the  United  States,  from  state  taxation  was 
assumec,  both  In  the  argument  of  counsel  that 
a state  tax  on  stock  Issued  by  the  United  States 
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to  individuals  *as  equally  valid  with  a tax 
on  lands  after  tney  had  been  sold  by  the 
United  States  to  private  persons;  and  in 
the  answer  made  by  Chief  Justice  Marshall; 

'The  aistlnction  is,  we  thinx,  apparent. 

When  lands  are  sold,  no  connection  remains 
between  the  puroh^eer  ana  the  government.  The 
lauds  purchased  become  a part  of  the  mass  of 
property  in  the  country,  with  no  exemption 
from  common  burthens. 1 2 Pet.  459,  466  (£7 

U.  b.  Bk.  7 L.  ed.  48b,  466). 

The  United  States  do  not  and  cannot  hold 
property,  as  a monarch  may,  for  private  or 
personal  purposes.  All  the  property  and 
revenues  of  the  United  States,  aust  be  held 
and  applied,  as  all  taxes,  duties,  imposts 
and  excises  must  be  laid  and  collected,  'to 
pay  the  debts  and  provide  for  the  common 
defense  and  general  welfare  of  the  United 
States.'  Constitution,  art.  1,  Sec.  8,  Cl. 

1.  Dobbins  v.  Erie  County  Comrs.  16  Pet. 

43b,  446  (41  U.  3.  bk.  10  L.  ed.  102 2,  1027). 

The  principal  reeeon  assigned  in  Buchanan  vt. 
Alexander,  4 How.  20  (45  U.  S.  bit.  11,  L.  ed. 
857)  for  holding  that  money  in  the  hands  of 
a purser,  due  to  seamen  in  the  navy  for 
wages,  could  not  be  attaohed  by  their  creditors 
in  a state  court  was:  'Ths  funds  of  the 
government  are  specifically  appropriated  to 
certain  national  objects;  and  if  such 
appropriations  may  be  diverted  and  defeated 
by  state  process  or  otherwise,  the  functions 
of  tne  government  may  be  suspendea. ' 

The  more  thoroughly  the  proceedings  by  which 
the  States  became  members  of  the  Union — either 
by  joining  in  establishing  the  Federal  con- 
stitution, or  by  admission  under  subsequent 
Acts  of  Congress  are  examined,  the  pore  strongly 
they  confirm  the  same  vie*. 
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In  the  Articles  of  Confederation  of  1778,  It 
had  been  expressly  stipulated  that  'No 
imposition,  duties  or  reetriotlon  shall  be 
laid  by  any  State  on  the  property  of  the 
United  States.'  And  in  the  artlolee  whioh 
the  ordinance  of  1787  for  the  government  of 
the  Northwest  Territory  deolared  should  'be 
considered  as  articles  of  ooupact  between  the 
original  states  and  the  people  and  3tates  in 
said  Territory,  and  forever  reaaln  unalterable, 
unless  by  oouaon  consent,'  it  had  been  provided 
that  'no  tax  shall  be  imposed  on  lands  the 
property  of  the  United  states.'  Constitutions 
and  Charters,  8,  432. 

The  Articles  of  Confederation  ceased  to  ex- 
ist upon  the  adoption  of  the  Federal  Constitution; 
and  the  ordinance  of  1787,  like  all  Aots  of 
Congress  fox  the  government  of  the  Territories, 
had  no  force  in  any  State  after  its  admission 
into  the  Union  under  that  Constitution.  Peritoli 
v.  First  Municipality  of  lew  Orleans,  3 How, 

569,  610  (44  u.8.  bk.  11,  L.  ed.  739).  Strader 
va.  Or ah am,  10  How.  82  (ol  U.  ••  bk.  13,  1.  ed. 
337). 

The  Constitution,  creating  a more  perfect  union 
ana  increasing  tne  powers  of  tne  National  Govern- 
ment, expressly  autnorlzed  the  Congress  of  the 
United  3tates  'to  lay  and  collect  taxes,  duties, 
imposts  and  excises,  to  pay  the  debts  and  provide 
for  the  common  defense  and  general  welfare  of 
the  United  States;'  'To  extrolse  exoluslve 
legislation  over  all  places  purchased  by  the 
oonsent  of  the  Legislature  of  the  State  in  which 
the  same  shall  be,  for  the  ereotlon  of  forts, 
magazines,  arsenals,  dock  yards  and  other  needful 
buildings;'  and  to  'dispose  of  and  make  needful 
rulee  and  regulations  respecting  the  territory 
or  other  property  belouglng  to  the  United  3t*tee;' 
and  ueolared,  'This  Constitution  and  the  laws 
of  the  United  States  whioh  shall  be  made  in 
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pursuance  tnereof  snail  be  the  supreme  lav 
of  tbe  land;  and  the  judges  In  every  State 
snail  be  bound  thereby,  anything  In  the 
constitution  or  lavs  of  any  State  to  the  con- 
trary notwithstanding. • Mo  further  provision 
was  neoesary  to  secure  the  lands  or  other 
property  of  the  United  states  from  taxation 
by  the  states. * 

In  the  case  of  Central  pacific  Railroad  Coapany  vs.  state 
of  California,  where  the  Plaintiff  sought  to  escape  the  payment  of 
state  tax,  reported  In  163  u.  S.  91,  that  Court  at  page  116,  speaks 
the  following: 


•svon  In  respect  of  railway  corporations 
created  by  act  of  Congress  the  claim  of  an 
exemption  of  their  property  froa  state  taxation 
has  been  repeatedly  denied.  This  was  so  ruled 
in  Union  P.  R.  Co.  v.  Penis too,  85  U.  S.  18 
tall.  5,  30,  36  (21:787,  791,  793),  and  Mr. 

Justice  strong  said: 

'It  cannot  be  that  a state  tax  which  remotely 
affects  the  efficient  exercise  of  a Federal 
power  is  for  that  reason  alone  Inhibited  by 
the  Constitution.  To  hold  that  would  be  to 
deny  to  the  states  all  po-'er  to  tax  persons  or 
property.  Every  tax  levied  by  a state  withdraws 
from  the  reach  of  Federal  taxation  a portion  of 
the  property  froa  which  It  le  taken,  and  to  that 
extent  dlalnlshes  the  subject  upon  which  federal 
taxes  may  be  laid.  The  States  are,  and  they 
must  ever  be,  coexistent  with  the  latlonal  govern- 
ment. neither  any  destroy  the  other.  Hence  the 
federal  Constitution  aust  receive  a practical 
construction.  Its  limitations  and  Its  Implied 
prohibitions  aust  not  be  extended  so  far  as  to 
destroy  the  necessary  powers  of  the  states,  or 

prevent  their  efficient  exercise It 

Is  therefore  manifest  that  exemption  of  Federal 
agenoles  froa  state  taxation  Is  dependent,  not 
upon  the  nature  of  the  agents  or  upon  the  mode 
of  their  constitution  or  upon  the  fact  that  they 
are  agents,  but  upon  the  effeot  of  the  tax;*  that 
is,  upon  the  question  whether  the  tax  does  In 
truth  deprive  them  of  power  to  serve  the  govern- 
ment as  they  sere  Intended  to  serve  It,  or  does 
hinder  the  efficient  exercise  of  their  power. 
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A tax  upon  their  property  ban  no  such  necessary 
effect.  It  leaves  them  free  to  discharge  the 
duties  they  have  undertaken  to  perform.  A 
tax  upon  their  operations  le  a direct  obstruction 
to  the  exercise  of  Federal  po«er3.  In  this  case 
the  tax  Is  laid  upon  the  property  of  the  rail- 
road company  precisely  as  eae  the  tax  oomplalned 
of  In  Thomason  v.  Union  P.  R.  Oo.  78  U.  3. 

Vail.  679,  (15:792)  It  le  not  Imposed  upon  the 
franchises  or  the  right  of  the  company  to  exist 
and  perform  the  functions  for  which  It  was 
brought  Into  being.  lor  is  It  laid  upon  any 
act  which  the  company  has  b-  en  authorised  to 
do.  It  le  not  the  transmission  of  despatches, 
nor  the  transportation  of  United  States  malls 
or  troops  or  munitions  of  war  that  Is  taxed, 
but  It  la  exclusively  the  real  and  personal 
property  of  the  sgent,  taxed  In  common  with  all 
other  property  in  the  state,  of  a similar 
character.  It  Is  Impossible  to  maintain  that 
tnle  Is  an  Interference  with  the  exercise  of 
any  power  belonging  to  the  general  government, 
and  If  It  Is  not.  It  le  prohibited  by  no 
constitutional  Implication*.  ' 

in  Thome on  v.  Union  F.  R.  Co.  76  U.  S.  9 fall. 

•79  (19:792),  the  Union  Faolflc  Railway  Company, 
eastern  division,  a corporation  created  by  the 
legislature  of  Kansas,  received  government  aid 
in  bonds  ana  lana,  ana,  thus  aided,  constructed 
Its  road  to  become  one  link  lu  the  transcontinental 
line  known  as  the  Uulou  k’sclflc  system,  in 
accordance  with  the  same  acts  of  Congress  re- 
lating to  plaintiff  In  error,  nd  conferring  the 
same  functions  and  privileges.  The  state  of 
Kansas  having  subsdquently  taxed  the  roadbed, 
rolling  stock,  aua  certain  personal  property  of 
the  corporation,  Its  stockholders  sought  to 
enjolu  the  collection  of  tne  tax  on  the  ground 
that  the  property  was  mortgaged  to  the  United 
9tatee  and  that  It  was  bound  under  the  congress- 
ional grant  to  perform  certain  duties  and 
ultimately  pay  5 per  oent  of  Its  net  earnings 
to  the  United  States,  and  that  state  taxation 
would  retard  the  burden  it  It  In  the  discharge 
of  ite  obligations  to  tha  general  government. 
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But  the  contention  *ae  overruled,  and  MX. 

Chief  Juetloe  Chase  said:  •'But  *e  are  not 
avare  of  any  case  in  which  the  real  estate 
or  other  property  of  a corporation  not 
organized  under  an  act  of  Congress  has  been 
held  to  be  exempt,  in  the  absence  of  express 
legislation  to  that  el  feet,  to  just  contri- 
bution, in  common  with  other  property,  to 
the  general  expenditure  for  the  common  benefit, 
because  of  the  employment  of  the  corporation 
in  the  service  of  the  government.  It  is  true 
that  some  of  the  reasoning  in  the  oase  of 
McCulloch  vs.  Maryland,  17  U.  3.  4 Cheat  316 
(4:579),  seems  to  favor  the  broader  doctrine. 

But  the  decision  Itself  le  limited  to  the  case 
of  the  bank,  as  a corporation  created  by  a 
lav  of  the  United  States,  and  responsible, 
in  the  use  of  its  franchises,  to  the  govern- 
ment of  the  United  states.  And  even  in 
respect  to  corporations  organized  under  the 
legislation  of  Congress,  »e  have  already  held, 
at  this  term,  that  the  implied  limitation  upon 
state  taxation,  derived  from  the  express 
permission  to  tax  snares  in  the  national  banking 
association,  is  to  be  so  construed  as  not  to 
embarrass  the  Imposition  or  collection  <f  state 
taxes  to  the  extent  of  the  permission  fairly 

and  liberally  interpreted ft#  do  not 

think  ourselves  warranted,  therefore,  in 
extending  the  exemption  established  by  the 
oase  of  voCulloob  v.  Maryland  beyond  its  terms. 

We  cannot  apply  It  tc  the  case  of  a corporation 
deriving  its  existence  from  etate  lav,  exercising 
its  franchise  under  state  lav,  and  holdlig  its 
property  within  etate  jurisdiction  and  under 

etate  protection lo  one  questions  that 

the  power  to  tax  all  property,  business,  and 
persons,  vlthln  their  respective  limits,  is 
original  in  the  states  and  has  never  been 
surrendered.  It  cannot  be  so  used,  Indeed, 
as  to  defeat  or  hinder  the  operations  of  the 
latlonal  government,  but  it  will  be  eafe  to 
conclude,  in  general,  in  reference  to  persona 
and  state  corporations  employed  in  government 
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services,  that  seen  Congress  has  not  later- 
posed  to  protect  their  property  froa  state 
taxation,  such  taxation  la  not  obnoxious  to 
that  objection.  Lane  County  v.  Oregon,  74 
U.  S.  7 Wall.  77  (19:105) ; First  Mat.  Banc 
v.  kentuexy , 76  U.  3.  9 Mall.  353  (19;701)." 

Likewise,  In  the  oaee  of  Ooe  v.  Krrol,  116  U.  8.  517,  ehere 
the  plaintiff  sought  to  escape  payment  of  taxes  on  personal  property, 
the  Court  speaks  as  folloes: 

•Me  have  no  difficulty  in  disposing  of  the 
last  condition  of  the  cpiestlcn,  namely:  the 
fact,  if  it  be  a fact,  that  the  property  eae 
o«ned  by  persons  residing  in  another  State; 
for,  if  not  exempt  froa  taxation  for  other 
reasons,  it  cannot  be  exempt  by  reason  of 
being  owned  by  nonresidents  of  the  State.  »e 
take  It  to  be  a point  settled  beyond  all 
contradiction  or  question,  that  a State  has 
jurisdiction  of  all  persons  and  things  within 
its  territory  which  do  not  belong  to  some 
other  jurisdiction,  suoh  as  the  representstl ves 
of  foreign  governments,  with  their  houses  and 
effects,  and  property  belonging  to  or  in  the 
use  of  the  Cover ument  of  the  United  States. 

If  the  owner  of  personal  property  within  a 
State  resides  in  another  State  which  taxes 
him  for  that  property  as  part  of  his  general 
estate  attaohed  to  his  person,  this  action  of 
the  latter  State  does  not  in  the  least  affect 
the  right  of  the  state  In  which  the  property 
is  situated  to  tax  it  also.  It  is  hardly 
necessary  to  cite  authorities  on  a point  so 
elementary.  The  aot,  therefore,  that  the 
o*ners  of  the  logs  In  question  were  taxed  for 
their  value  in  Maine,  as  a part  of  their 

general  Etook  in  trade,  if  euoh  fact  were 
proved,  could  have  no  influence  in  the 
decision  of  the  case  and  may  be  laid  out  of  view. 

Me  recur,  then,  to  a consideration  of  the 
question  freed  from  this  limitation:  Are  the 
products  of  a state,  although  intended  for 
exportation  to  another  state  ana  partially 
prepared  for  that  purpose  by  being  deposited 
at  & place  or  port  of  shipment  within  the  State, 
liable  to  be  taxed  like  other  property  within 
the  StateT 


State  Tax  Commission 


-11- 


Juns  10,  1935 


Do  the  owner's  state  of  mind  in  relation  to 
the  goods,  tint  Is,  bis  intent  to  export 
them,  and  bis  partial  preparation  to  do  so, 
exempt  them  from  taxation?  This  is  tne 
precise  question  for  solution. 

This  question  does  not  present  tbe  predicament 
of  goods  in  course  of  transportation  through 
a state  although  detained  for  a tine  within 
the  State  by  low  water  or  other  causes  of 
delay,  as  was  the  case  of  the  logs  out  in  the 
State  of  Maine,  the  tax  on  which  was  abated 
by  the  Supreme  Court  of  lew  Hampshire.  Such 
goods  are  already  in  the  course  of  commercial 
transportation  and  are  clearly  under  the 
protection  of  the  Constitution.  And  so,  we 
think,  would  the  goods  in  question  be  when 
actually  started  in  the  course  of  transportation 
to  another  State,  or  delivered  to  a carrier 
for  such  transportation.  There  must  be  a point 
of  tihe  when  they  cease  to  be  governed 
exclusively  by  the  domestic  law  ana  begin  to 
oe  governed  and  protected  by  the  national  law 
of  commercial  regulation,  and  that  moment  seems 
to  us  to  be  a legitimate  one  for  this  purpose, 
in  which  they  commence  their  final  movement 
for  transportation  from  the  State  for  their 
origin  to  that  of  their  destination.  Shen  the 
products  of  the  farm  or  t-  e forest  are  collected 
and  brought  in  fro*  the  surrounding  country 
to  a town  or  station  serving  as  an  entrepot 
for  thivt  particular  region,  whether  on  a river 
or  a line  of  railroad,  such  products  are  not 
yet  exports  nor  are  they  in  process  of  exportation, 
nor  1 8 exportation  begun  until  they  are  committed 
to  the  common  c arrler  for  transportation  out 
of  the  State  to  the  State  of  their  destination 
or  have-  started  on  their  ultimate  passage  to 
that  Siate.  Until  then  it  is  reasonable  to 
ret  axd  them  as  not  only  within  the  State  of 
their  origin,  but  as  a part  of  the  general 
mass  of  property  of  that  State,  subject  to  its 
jurisdiction  and  liable  to  taxation  there,  if 
not  taxed  by  reason  of  their  being  Intended 
for  exportation,  but  taxsd  without  any  dis- 
crimination, in  the  usual  way  and  manner  in 
which  such  property  is  taxed  in  the  State;*  * *" 
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59  Corpus  Juris  at  page  33,  Paragraph  4,  states: 

*•  * 'Insofar  as  jurisdiction  means  sover- 
eignty, the  jurisdiction  1*  continued  In 
the  state  within  wnos  > ooruers  the  tract  Is 
inoludad,  and  fox  purposes  of  jurisdiction, 
usaa  in  the  governmental,  as  distinguished 
from  the  jurldloal,  sense,  tne  tract  forming 
tne  suDject  matter  of  the  agr semen* tremalnn 
under  the  control  of  the  mate  within  wnose 
ooundarles  it  lies.* 

In  the  case  of  Leary  vs.  Jersey  Oity,  20b  Fed.  954,  the  Court 
lays  down  the  rule  that  the  atate  within  whose  ooundarles  a tract 
of  land  lies  rather  than  tne  State  to  whom  exclusive  and  extra 
territorial  jurisdiction  under  It  Is  secured  by  an  agreement,  has 
jurladiotlon  for  the  governmental  purposes  of  taxation. 

It  will  be  seen  that  the  Federal  Courts  In  oonstrulng  the 
right  of  taxation  have  due  regard  for  the  sovereignty  of  the  States 
as  to  matters  of  taxation  for  state  our  poses  and  do  not  rule  that 
the  sovereignty  of  the  State  for  such  purposes  is  limited  In  any 
way  except  Insofar  as  the  delegation  of  exclusive  power  of  taxation 
has  been  granted  not  by  one  State  bvt  by  the  several  states  composing 
the  latlon&l  Union  and  acting  lu  concert  has  been  granted  to  the 
Federal  Government. 

Section  6 of  Artlole  X of  the  Constitution  of  the  State  of 
Missouri  provides  as  follows: 

*Yh»  property,  rsal  and  personal,  of  the  State 
counties  and  other  municipal  corporations,  and 
cemeteries,  shall  be  exempt  from  taxation. 

Lots  In  incorporated  cities  or  towns,  or 
within  one  mile  of  the  limits  of  any  suoh  olty 
or  town,  to  the  extent  of  one  acre,  and  lots 
one  mile  or  mure  distant  from  such  cities  or 
towns,  to  the  extent  of  five  acres,  with  the 
buildings  thereon,  may  be  exempted  from 
taxation,  when  tne  same  are  used  exclusively 
for  religious  worship,  for  schools,  or  for 
purposes  purety  charitable;  aieo,  ouch 
property,  real  or  personal,  as  may  be  used 
exclusively  for  agricultural  or  Horticultural 
societies:  Provided,  That  suen  exemptions 
snail  os  only  by  general' law. 
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Section  7 of  Article  X of  the  Constitution  provides: 

"All  lave  exempting  property  from  taxation, 
other  than  the  property  above  enumerated, 
shall  be  void. " 

We  do  not  understand  your  inquiry  to  be  *lth  reference  to 
the  properties  named  as  exempt  In  section  6 of  the  above  Constitu- 
tion of  Mlaaourl.  It  sill  be  noticed  that  said  Section  does  not 
of  Its  o«n  force  exempt  even  the  classifications  therein  enumerated, 
but  requires  that  before  any  of  those  classes  are  exempt  there 
must  not  only  be  a leglsls41ve  enaotaent  so  providing  but  It 
further  requires  that  such  exemption  shall  be  only  by  a general 
lav.  Ro  property  in  Missouri  Is  exempt  from  taxation  except  as 
defined  by  the  above  provisions  and  the  herein  referred  to  federal 
Constitution  and  Statutes. 

Section  3 of  Article  IV  of  the  Constitution  of  the  United 
states  provides  In  part  as  follows: 

"The  Congress  shall  have  power  to  dispose  of 
and  make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property 
belonging  to  the  United  States;  and  nothing  In 
this  Constitution  shall  be  so  construed  as  to 
prejudice  any  claims  of  the  United  States  or 
of  any  particular  state." 

Article  VI  of  the  federal  Constitution  In  part  is  as 

follows: 

"This  Constitution  and  the  Laws  of  the  United 
States  which  shall  be  made  In  pursuance  thereof, 
end  all  treatise  made  or  which  shall  be  made 
under  the  authority  of  the  United  statee,  shall 
be  the  supreme  lav  of  the  land;  and  the  judges 
In  every  State  shall  be  bound  thereby,  anything 
In  the  Constitution  or  laws  of  any  Stats  to 
tne  contrary  notvl tn6tandlng.  • 

by  the  World  War  Veterans  Act  la  is  provided,  Vol.  3b,  Ro. 
454,  U.S.C.A: 


"The  compensation.  Insurance,  maintenance  and 
support  allowance*  * "shall  be  exempt  from 
taxation. " 
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This  provision  of  the  world  war  Veterans  Aot  has  been  rulsd 
on  In  this  Stats  In  the  oase  of  Butler  vs.  Cantley,  336  mo.  App. 
1047,  47  3.  *.  (3d)  358.  In  that  case  the  9prlngfleld  Court  of 
Appeals  on  March  7 , 1933,  handed  down  an  opinion  In  which  they  held 
that  money  whlo  b had  been  paid  to  the  Administrator  of  an  Estate 
of  a deceased  Soldier  of  the  World  war  by  virtue  of  the  terms  of 
the  War  Risk  Insurance  Act,  and  had  been  deposited  by  him  thethe 
ban*  which  later  failed,  was  entitled  to  preference. 

We  ooncelve  this  ruling  to  be  based  on  the  only  possible 
theory,  that  is,  that  the  title  to  said  money  had  not  at  that  time 
been  dlvestec  out  of  the  Federal  Government. 

A like  ruling  as  that  made  in  the  Springfield  Court  of 
Appeals  case  has  also  been  made  by  the  Courts  of  Connecticut, 

West  Virginia,  Nebraska  and  Iowa. 

Decisions  to  the  contrary  have  been  banded  down  by  the 
State  Courts  of  Nebraska  and  Minnesota.  See  Rote  3,  Vol.  53,  No. 

11  (April  1,  1933)  Supreme  Court  Reporter,  p.  416. 

The  State  Courts  In  construing  a federal  statute  have 
the  right  to  reach  their  own  conclusion  as  to  the  construction  of 
a federal  atatute  where  no  federal  oases  In  point  are  cited.  This 
principle  Is  announced  In  the  case  of  Hayland  Flour  Mills  Company 
vs.  Missouri  Paolflo  Railroad  Company,  5 B.  V.  (3d)  125,  Certiorari 
denied;  Erie  Railroad  Company  vs.  Hayland  Flour  villa  Company, 

48  S.  Ct.  433,  277  U.  S.  586,  73  L.  Id.  1001. 

On  account  of  the  diverse  and  opposite  rulings  by  the 
Courts  of  different  states  in  construing  this  identical  question 
the  3upreme  Court  of  the  United  States  assumed  Jurisdiction  of  the 
question  In  the  ceee  of  Spicer  vs.  smith  which  Is  herein  after 
referred  to. 

This  of  course  being  a federal  atatute  the  decisions  of 
the  federal  Courts  are  controlling  on  state  Courts  In  ca sea  decided 
by  the  Federal  Cour  e construing  a Federal  Statute.  See  case  of 
Illinois  Gtate  Trust  Company  vs.  Missouri  Paolflo  Railroad  Company, 
5 3.  W.  (2d)  368,  Certiorari  denied;  46  8.  Ct.  35,  378  U.  S.  633. 

The  determinative  question  Is,  when  does  money  paid  by  the 
Government  oease  to  be  government  money  and  assume  the  status  of 
prlvatsly  owntd  money,  1.  a.  whan  doss  the  title  paaat 
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In  the  case  of  Pagel  vs.  ?agel  as  Administrator,  decided 
fcarch  6,  1934,  by  the  Supreme  Court  of  the  United  States,  reported 
in  vol.  78,  Mo.  9,  pate  627,  United  States  Supreme  Court  lav 
Edition,  Advanced  Opinions,  that  Court  held  that  ear  risk  money 
paid  to  ihe  estate  of  an  insured  soldier  upon  the  death  of  the 
designated  beneficiary  before  receiving  all  the  installments,  is 
not  exempted  from  the  claims  of  his  creditors.  At  page  629  the 
Court  says: 

"The  purpose  of  the  exemption,  Par.  464,  is 
to  safeguard  the  Insured  soldier  and  the 
beneficiary  payments  made  under  the  policy 
to  them  or  for  their  benefit*  * "Upon  the 
death  of  the  insured  the  father  whom  he  had 
designated  as  beneficiary  was  by  the  dureau 
awarded  monthly  payments  to  continue  until 
death.  The  language  of  the  statute  liaits 
the  exemption  to  'any  person  to  shorn  an 
award  is  made*.  It  is  clear  that  the 
statute  does  not  extend  the  exemption  upon 
the  insured  and  beneficiary. " 

In  the  case  of  Sploer  vs.  Smith,  63  S.Ct.  415,  the  United 
States  Supreme  Court  in  defining  vhen  money  paid  by  the  Federal 
Government  und  r the  war  kisk  Insurance  and  Disability  Compensation 
Aet  loses  its  identity  as  government  money  and  takes  on  the  status 
of  privately  owned  mney  says,  speaking  of  the  contention  of  the 
guardian  that  the  latter  was  entitled  to  a preferred  claim  for  a 
bank  deposit  p&la  by  the  government  to  the  guardian  which  he  dq>osited 
in  the  bank: 


"He  asserts  ihat  under  acts  of  Congress  later 
to  be  considered,  the  wax  riek  insurance  and 
disability  compensation  paid  to  a guardian  of 
&n  incompetent  veteran  remains  the  money  of 
the  Unlteoatates  so  long  ae  it  is  subject  to 
hie  oontrol  and  suggests  that  tne  guardian  is 
a mere  instrumentality  of  the  United  States 
for  tne  disbursement  of  such  money  for  the 
benefit  of  the  veteran." 

In  holding  against  this  contention  that  Court  said  1.  c.  416: 

••  * * Unquestionably  payment  to  the  guardian 
vested  title  in  the  ward  and  operated  to  dis- 
charge the  obligation  of  the  United  States  In 
respect  to  such  installments*  * *It  results  that  the 
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deposit  In  question  does  not 
belong  to  the  United  States  and, 
as  Indebtedness  to  It,  is  essential 
to  priority,  tbe  guardian's  claim 
under  that  Section  Is  without  merit." 

The  Supreme  Court  of  North  Carolina  In  the  caee  of 
Martin  vs.  Guilford  County,  reported  In  158  S.  E.  847,  In  con- 
struing this  principle  said: 

"In  the  instant  case,  the  sum  of 
money  whloh  was  payable  to  plaintiff 
as  a veteran  of  the  lorld  war,  under 
tne  act  of  Congress,  as  compens  tlon, 
insurance  and  maintenance  and  support 
allowance,  has  been  paid  to  him,  he  has 
acquired  full  and  unrestricted  title  to 
the  money,  free  from  any  oontrol  over 
tne  same  by  the  government  of  the  United 
States,  he  has  Invested  it,  as  he  had 
a right  to  do.  In  the  purch&ee  of  a lot 
of  land  and  an  automobile,  which  are 
suoject  to  taxation  by  Guilford  County, 
under  the  laws  of  this  state.  Vs  think 
It  clear  that  by  the  enactment  of 
sections  4b4  and  616  of  Title  38,  U.S.C.A. 

Congress  has  not  undertaken  to  exercise 
any  control  over  the  property,  real  or 
personal,  now  owned  by  the  plaintiff, 
and  that  said  property  Is  not  exempt 
from  taxation  by  Guilford  bounty,  under 
the  1 aw 8 of  this  State,  applicable  to 
said  property  as  well  as  to  all  other 
property  In  said  county.  " 

In  the  case  of  Dusan  vs.  Cantley,  Commissioner  of  finance, 
bo  8.  v.  (2d)  p.  711,  1.  c.  712,  our  Kansas  City  Court  of  Appeals 
said,  speaking  of  the  same  subject: 
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"It  1 8 argued  that  tne  money  shall  not 
be  subject  to  the  claims  of  creditors, 
aud  since  there  can  be  no  assignment  or 
garnishment  or  other  proceeding  against 
the  beneficiary,  therefore  the  relation 
ship  of  debtor  and  creditor  cannot  exist, 
especially  share  tne  bank  takes  the  fund 
with  xnosleoge  of  the  source  thereof. 

Tuls  contention  le  on  the  theory  that 
the  purpose  ana  Intent  of  the  legislation 
la  behalf  of  veterans  Is  to  protect  the 
money  from  all  olalme,  except  the  United 
States  Government,  not  only  until  It 
comes  Into  the  h’ nds  of  the  beneflolary, 
but  also  until  the  latter  has  himself 
spent  It.  We  think  this  le  not  the 
correct  coustruotlon  or  Interpretation 
to  oe  placed  thereon.  In  our  vie*,  funds 
thus  arising  are  not  thus  protected  after 
they  hrve  once  oone  luto  the  hands  of  the 
beneflcliry.  They  have  then  beoone  hie 
absolute  property,  ana  having  once  come 
into  his  hands  are  no  longer  an  object 
of  solloltude  or  care  on  the  part  of 
the  Government.  The  latter  la  careful 
to  protect  toe  fund  until  the  beneficiary 
receives  It,  but  no  further.  This  seems 
to  be  clear  from  the  use  ana  subeeouent 
reiteration  of  the  word  'payable.*  90 
long  as  a fund  is  'payable'  to  a person 
It  has  not  yet  reached  hie  bands,  but 
when  It  has,  It  cannot  longer  be  said  to 
be  payable  to  him.  This  le  borne  out  by 
the  plain  Intent  of  section  b4,  p.  81,  of 
the  above-mentioned  USCA,  »nere  In  protect- 
ing money  due  pensioners,  attachment,  levy, 
or  eel  sure  of  such  funus  is  prohibited. 

It  speaks  of  money  'due,  or  to  become  due' 
to  any  pensioner,  'another  tne  -?ame  remains 
sit l the  Pension  Office,  or  any  officer 
or  agent  thereof,  or  Is  in  course  of 
transmission  to  tne  pensioner.'  It  Is 
not  exe.pt  after  It  is  paid  to  the  pensioner." 
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For  a like  expression  of  the  Courts  we  also  olte  the 
oase  of  State  ve.  aright,  140  So.  5tt4,  by  the  Supreme  Court  of 
Alabama,  state  ex  rel.  Smith  ve.  Board  of  Comml eel oner e,  394  Pac . 
915,  where  the  Court  says,  1.  c.  931: 

■i?e  conclude  that  the  Intervention 
of  a guardian  does  nut  leave  the 
pension  funds  still  In  the  hands  of 
the  government  so  that  they  are  still 
•payable*  or  ’due'  the  ward  as  ex- 
pressed by  38  D8CA  Gee.  454,  so  as  to 
exempt  then  from  assignment,  execution, 
and  taxes,  but,  when  paid  to  the  guardian, 
the  title  and  possession  have  both  passed 
from  the  government,  and  they  are  no 
longer  'payable',  and  consequently  not 
entitled  to  any  exemption  from  texes 
unaer  Section  4o4. • 

In  the  oase  of  Trotter,  Guardian,  ve.  State  of  Tennessee, 
United  States  Supreme  Court  L&«  Edition,  Advanced  Opinions,  Vol. 

7c,  No.  3,  the  Supreme  Court  of  the  United  States  had  under  con- 
sideration the  question  of  exemption  from  taxation  of  compensation 
and  war  risk  disability  benefits  to  a mentally  Incompetent  veteran, 
and  the  question  as  to  the  right  of  exemption  of  land  purch- sed  by 
the  gucralan  of  suen  Incompetent,  the  same  being  paid  for  In  oasb 
out  of  the  moneys  theretofore  received  from  the  government  In 
payment  of  compensation  and  war  risk  Insurance. 

The  Court  in  holding  there  was  no  exemption  from  taxation 
states,  1.  c.  129: 


"Exemptions  from  taxation  are  not  to 
be  enlarged  by  Implication  If  doubts 
are  nicely  oalvnced."  " "on  the  other 
hand,  they  are  not  to  be  read  so 
grudgingly  as  to  thwart  the  purpose  of 
the  lawmakers.  The  mneys  payable  to 
thla  soldier  were  unquestionably  exempt 
till  they  came  into  his  hands  or  the  hands 
of  his  guardian."  • "we  think  It  very 
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olear  tnnt  \n ere  was  an  end  to  the 
exemption  when  they  lost  the  quality 
of  moneys  and  were  converted  Into  land 
and  buildings.  The  statute  speaks  of 
* compensation,  insurance,  and  maintenance 
and  support  allov&nce  payable*  to  the 
veteran,  and  declares  that  these  shall 
be  exempt,  /e  see  no  token  of  a purpose 
to  extend  a like  immunity  to  permanent 
investments  or  the  fruits  of  business 
enterprises.  Veterans  eno  cnooee  to 
trade  in  land  or  in  aerohanalee,  in  bonds 
or  in  shares  of  stock,  must  pay  their 
tribute  to  the  state.*  * * * " 

The  Courts  have  generally  refused  to  enlarge  on  the 
statute  on  exemptions  under  consideration.  They  in  holding  that 
the  guardian,  of  a minor,  of  funds  that  have  be< n paid  by  the 
Government  to  the  gufvxcl an  of  the  ward,  vho  has  thee  on  deposit  in 
the  hank,  is  not  entitled  to  a preferred  claim  for  the  same,  as 
was  held  in  the  Spicer  case,  supra,  have  gone  much  further  in 
ruling  that  the  ooYernm-nt  Identity  or  protection  has  ended,  than 
is  necessary  to  go  In  holding  that  the  real  estate  purchased  with 
money  received  by  the  V&r  Veteran  ae  compensation  from  the  United 
States  Government  la  subject  to  taxation. 

The  trend  of  the  courts,  and  we  thin*  the  holding, 
is  to  the  vle«  that  when  the  Government  money  has  actually  been 
received,  either  by  the  party  so  entitled  thereto  or  received  by 
bis  guardian,  that  thereupon  it  loses  its  identity  as  public  or 
government  money  ana  then  has  no  othtr  protection  than  that  of 
the  usual  private  Individual.  The  title  thereupon  passes  from  the 
government. 


CCKCIAISIOP. 

It  ie  the  opinion  of  this  Department  th-t  real  estate 
in  the  State  of  Missouri,  purchased  with  money  received  by  a war 
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veteran  as  compensation  fron  the  United  statee  Government  under  the 
World  far  Veterans  Act,  1 s not  exempt  from  taxation. 


Yours  eery  truly. 


DRAKE  OATdOI, 

Assistant  Attorney  General 


approved: 


John  W.  Hoffman,  Jr. , 
Acting  Attorney  General. 
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COUNTY  BUDGET  a.CT:  County  Treasurer  should  approtion  funds 
turned  over  to  him  monthly  by  the  collector  according  to  the 
six  classes  and  in  such  a manner  that  the  priority  of  payment 
of  each  class  over  each  succeeding  class  may  be  sacredly 
preserved. 


June  14,  1935. 


Hon.  Carl  H.  Villiamson, 
Prosecuting  attorney, 
Ripley  County, 

Doniphan,  kissouri. 


Dear  Dir: 


This  department  is  in  receipt  of  your  request  for 
an  opinion  as  to  the  following  matter: 

"Under  the  present  budget  law, 
how  should  a county  treasurer 
apportion  the  funds  which  he 
receives  each  month  from  the 
county  collector?" 

By  the  terms  of  section  22  of  the  County  Budget 
.act  (Laws  of  ko.  1933,  p.  351)  certain  sections,  insofar  as 
they  conflict  with  the  Budget  a.ct,  are  repealed. 

section  9927,  R.o.  ko.  1929  relates  to  the  duty  of 
the  county  collector  in  compiling  monthly  statements  of  collec 
tions  and  the  payment  thereof  to  the  county  treasurer,  and 
provides  as  follows: 

"Lvery  county  collector  and 
ex  officio  county  collector, 
except  in  the  city  of  ot.  Louis, 
shall,  on  or  before  the  fifth  day 
of  each  month,  file  with  the  county 
clerk  a detailed  statement,  veri- 
fied by  affidavit,  of  all  state, 
county,  school,  road  and  municipal 
taxes,  and  of  all  licenses  by  him 
collected  during  the  preceding 
month,  and  shall,  on  or  before 
the  fifteenth  day  of  the  month, 
pay  the  same,  less  his  commissions, 
into  the  state  and  county  treasuries, 
respectively.  It  shall  be  the  duty 
of  the  county  clerk,  and  he  is  hereby 
required,  to  forward  immediately  a 
certified  copy  of  such  detailed 
statement  to  the  state  auditor. 
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who  shall  keep  an  account  of 
the  state  taxes  ™ith  the 
collector." 


V/e  cannot  discern  any  conflict  between  Bee.  9927,  supra, 
and  the  terms  of  the  County  Budget  ^ct  insofar  as  they  relate  to 
counties  of  a population  of  less  than  50,000,  under  which  tfipley 
County  would  be  classified. 

Section  9874,  K.3.  ko.  1929  relates  to  the  appropriation, 
apportionment  and  subdivision  of  all  the  revenues  collected  or 
to  be  collected,  and  places  the  same  in  five  separate  classes. 

It  is  our  opinion  that  this  section  is  repealed  in  its  entirety 
by  Section  2 of  the  County  Budget  Act  (Laws  of  ko.  1933,  page  341), 
which  classifies  the  expenditures  of  the  county  into  six  classes 
and  imposes  on  the  county  court  the  duty  of  sacredly  preserving 
the  priority  of  payment  of  the  classes. 

oection  9985,  H.o.  ko.  1929  deals  with  the  apportionment 
of  the  various  funds  and  the  duties  of  the  treasurer  with 
respect  to  warrants,  and  is  as  follows: 

"The  county  courts  of  the 
various  counties  in  this  state 
are  hereby  authorized  and  em- 
powered, at  the  first  regular 
term  of  said  court  after  taking 
effect  of  this  chapter,  and  at 
the  kay  term  every  year  there- 
after, to  make  an  order  and  cause 
the  same  to  be  spread  upon  the 
records  of  such  court,  setting 
apart,  appropriating,  apportioning 
and  subdividing  the  revenues  of 
any  county  for  county  purposes, 
as  the  saiae  is  set  forth  and 
specified  in  sections  9874  and 
9875,  and  when  the  order  shall 
thus  be  made  and  spread  upon  the 
records  of  any  county  in  this 
state,  the  moneys  so  set  apart, 
appropriated,  apportioned  and 
subdivided  shall  be  held  to  be  a 
sacred  fund  for  the  purpose  for 
which  it  has  been  designated; 
and  the  county  court  thus  making 
the  order  shall  have  no  power  to 
divert  the  same,  or  to  permit  the 
funds  thus  set  apart  to  be  drawn 
from  the  treasury  of  such  county, 
except  by  warrants  issued  by  orddr 
of  such  court  on  the  respective 
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funds  so  set  apart,  and  for  the 
purposes  In  sections  9874  end 
S875  specified  and  set  forth: 
Provided,  that  nothing  in  this 
chapter  shall  he  so  construed 
as  to  authorize  any  county  court 
in  this  state  to  make  a levy 
for  county  purposes  greater  than 
thet  prescribed  in  section  11 
of  article  Z of  the  Constitution.’* 


section  9986,  fl.o.  Ho.  1929  makes  it  the  duty  of  the 
treasurer  to  separate  and  subdivide  the  revenue  of  the  county 
as  ordered  in  Jection  9985,  end  is  as  follows: 


"It  shall  be  the  duty  of  the 
county  treasurer  to  seperate  and 
subdivide  the  revenues  of  such 
county  in  his  hands,  and  as  they 
come  into  his  hands,  in  compliance 
with  such  order  of  court  and  the 
provisions  of  this  chapter;  and  it 
shall  be  his  duty  to  pay  out  the 
revenues  thus  subdivided,  on  war- 
rants issued  by  order  of  the  court, 
on  the  respective  funds  so  set 
apart  and  subdivided,  and  not 
otherwise;  and  for  this  purpose 
the  treasurer  shall  keep  a separate 
account  with  the  county  court  of 
each  fund,  which  several  funds 
shall  be  known  and  designated 
respectively  as  the  pauper  fund, 
road  and  bridge  fund,  fund  for  the 
payment  of  the  salary  of  county 
officers,  fund  for  the  payment  of 
fees  of  grand  and  petit  jurors, 
judges  and  clerks  of  elections, 
and  witnesses  for  the  grand  Jury, 
and  contingent  fund;  and  no  warrant 
shall  be  paid  out  of  any  other 
fund  other  than  that  upon  which  it 
has  been  drawn  by  order  of  the 
court  as  aforesaid.  xMy  county 
treasurer  or  other  county  officer, 
who  shall  fail  or  refuse  to  perform 
the  duties  required  of  him  or  them 
under  the  provisions  of  this  chapter, 
and  in  the  express  manner  provided 
and  directed,  shall  be  guilty  of 
a misdemeanor,  and,  upon  conviction 
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thereof,  shall  be  punished  by 
a fine  of  not  less  then  one  hun- 
dred dollars,  and  not  more  than 
fire  hundred  dollars,  and  in 
addition  to  such  punishment,  his 
office  shall  become  vacant." 

Bearing  in  mind  that  section  22  of  the  County  Budget  ^ct 
repeals  sections  9985  and  9986,  supra,  insofar  as  they  conflict 
with  the  terms  thereof,  it  is  the  opinion  of  this  department  that 
the  county  funds,  as  they  come  into  the  hands  of  the  county 
treasurer,  should  be  apportioned  according  to  the  estimate  as 
made  by  the  county  court  under  the  terms  of  the  Budget  *.ct. 

as  stated  above,  Section  2 of  the  County  Budget  ,iCt 
contains  six  separate  classes  and  the  estimate  as  contained  in 
the  budget  should  follow  those  classes  and  the  amounts  as  set 
forth  in  the  budget  in  each  class  should  be  sacredly  preserved. 

It  is  the  duty  of  the  county  treasurer  to  assist  in  the  preservation 
of  the  priorities  of  the  classes;  Section  8 of  the  County  Budget 
net  (Laws  of  Ho.  1933,  p.  346)  contains  the  following  provision: 

"Any  order  of  the  county  court 
of  any  county  authorizing  and/or 
directing  the  issuance  of  any 
warrant  contrary  to  any  provision 
of  this  ect  shall  be  void  and  of 
no  binding  force  or  effect;  and 
any  county  clerk,  county  treasurer, 
or  other  officer,  participating 
in  the  Issuance  or  payment  of  any 
such  warrant  shall  be  liable 
therefor  u ,on  his  official  bond.” 


CONUUU-jIuM 

It  will  be  noted  that  the  Legislature  did  not  make  a 
rid i cal  departure  in  providing  for  the  six  classes  and  the  differ- 
ent types  of  funds  as  contained  in  decs.  9985  and  9986,  and  it 
is  the  opinion  of  this  department  that  there  is  no  direct  conflict 
therein.  The  county  treasurer  may  continue  to  follow  the  procedure 
as  set  forth  in  said  sections  except  insofar  as  a fund  contained 
in  the  old  section  i3  in  direct  conflict  with  the  six  classes 
of  funds  as  contained  in  the  County  Budget  ,.ct. 

The  most  striking  change  in  the  financial  structure  of 
the  county  brought  about  by  the  new  Budget  Act  is  the  fact  that 
the  priority  of  payment  of  each  class  over  each  succeeding  class 
as  contained  in  Bection  2 is  mandatory  on  the  county  court,  and 
likewise,  the  county  treasurer;  hence,  it  becomes  the  duty  of  the 
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county  treasurer  to  keep  funds  in  the  various  classes,  or 
to  so  apportion  the  funds  in  the  various  classes,  so  that  the 
■s  priority  of  payment  may  be  sacredly  preserved. 

If  this  be  borne  in  mind  by  the  county  treasurer, 
he  can  classify  the  funds  when  delivered  to  him  by  the  collect- 
or In  such  a manner  that  he  will  incur  no  official  liability 
and  at  the  same  time  prevent  a large  number  of  warrants 
from  being  protested  in  the  succeeding  classes  rhile  preserving 
the  priorities  of  the  preceding  classes. 


Respectfully  submitted. 


OLLIV-R  W.  HOLAN, 
Assistant  attorney  General. 


aPPROYH): 


juiI;'  !-:  LCirkiJI,  Jr., 

(Acting)  attorney  General. 


OWMsAH 


2i£USi 

INTOXIGATISO  LI  *UCRl 


) uniol  )alltlea  shall  not  lnoreaae 
i1  oooupation  tax  of  ;*erohants  and 
daaiers  engaged  In  the  tale  of  non- 
intoxloatlng  beer. 


/ 


June  23,  1935. 


ion.  *.  r.  mtereon, 
> roeeoutln  . Attorney 
9oo  tt  ounty 
Benton,  Missouri 


Gear  Jir; 


This  will  acknowledge  your  letter  requesting 
an  oo  tnlon  from  this  de  art  sent  stioh  reads  ae  follows  '* 

"Please  refer  to  senate  Rill  >754, 
motion  13,139-e,  naragrenh  "D", 
wherein  it  ie  provided, 

• 'Do  dunlci ->al  Oomo ration  shall 
lnoreaae  f ny  ooouation  tax  whioh 
it  now  lewiee  unon  anqr  holder  of  any 
nerait  required  by  this  article,  in 
excess  of  the  mount  of  euoh  tax  in- 
nosed  ir>on  merchants  and  dealers  in 
the  e?«ae  or  eiailar  lines  of  business, 
and  not  holding  any  euoh  oernit. ' 

*1  an  being  boabarded  with  requests 
to  tell  the  oitlee  end  towns  in  ny 
oouty  shat  this  sentence  leans,  and 
1 haws  told  sy  oeonle  that  it  cans 
t)  at  the  olty  shall  not  lewy  a greater 
oecu  at  Ion  tax  on  a 3.2  beer  dealer 
than  is  lewled  on  oealert  in  aalt 
liquors  of  a higher  alcohol  content. 

Please  advise  as  what  interpretation 
tout  offiee  ie  placing  on  this  sen- 
tence." 


section  13139-e  of  the  Ko n- into xlo  ting  Beer 
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Act  provides  in  part,  in  subsection  "d"  as  follows: 

*••**  jjo  rnunicinal  corporation 
shall  increase  any  ooeunation 
tax  which  it  now  levies  uoon  any 
holder  of  any  permit  required  by 
this  artiole  in  excess  of  the  a- 
oount  of  such  tax  imposed  upon 
merchants  and  dealers  in  the  same 
or  similar  lines  of  business  and 
not  holding  any  such  permit." 


Zn  construing  the  above  seotion  of  the  statute,  we  rule 
that  the  Intent  of  the  Legislature  was  that  no  municipality 
should  be  discriminatory  in  the  levying  of  an  ooouoation  tax 
on  merchants  or  dealers  engaged  in  the  sale  of  non- intoxicating 
beer  over  what  said  municipalities  now  levy  upon  merchants  or 
dealers  engaged  in  the  same  or  similar  lines  of  business. 


If  a merchant  or  dealer  is  engaged  in  a particular  busi- 
ness and  also  sells,  under  proper  lioense,  non-intoxl o&ting 
beer,  the  occupation  tax  uron  the  business  other  than  selling 
non-intoxicating  beer  cannot  be  increased  over  that  which  is 
levied  as  an  oocupatlon&l  tax  on  other  merchants  or  dealers 
engaged  in  the  same  or  similar  lines  of  business  only. 


We  oonolude  that,  in  our  opinion,  the  ooouoatlon  tax 
upon  a business  other  than  the  sale  of  no rv- intoxicating  beer 
snail  not  be  inoreased  ^eoause  such  merchants  or  dealers 
engage  in  the  sale  of  non-lntoxloatlng  beer,  and  that  Seotion 
13139-c  ha 8 no  reference  to  the  relative  ohargee  that  maybe 
oharged  for  3.3  and  5#  beer  licenses  by  municipalities. 


Respectfully  submitted. 


APPROVED:  KU83ILL  C.  3T0HX 

Assistant  Attorney-General. 


JOHN  V.  HOFFMAN,  Jr. 

( Acting)  Attorney-General. 


R08/afJ 


rpTTNTY  BUDGET  ^CT:  County  out l cannot  permit  probate  Judge  to  exceed 

sga.®  rJSU 

error  may  be  corrected  after  estimate  goes  to  otate  Auditor. 


August  26,  1935. 


Honorable  Mark  ’7.  iffilson, 
Prosecuting  attorney, 
Henry  County, 

Clinton,  Missouri. 


Dear  dir: 


This  department  Is  In  receipt  of  your  letter  of 
August  17  requesting  an  opinion  as  to  the  following: 

" * * * Last  January,  when  the 
Probate  Court  made  Its  budget.  It 
sent  In  a budget  for  $578.88,  which 
the  County  Court  saw  fit  to  reduce 
to  $360.12,  but  did  not  call  the 
Probate  Court  when  they  made  the  cut. 
Probate  Judge  later  discussed  this 
with  the  County  Court  and  convinced 
them  that  it  would  be  impossible  to 
run  his  office  on  this  amount.  The 
Court  then  said  they  would  take  care 
of  any  expenses  over  the  amount 
allowed.  The  budget  was  not  raised 
before  it  was  3ent  into  the  auditor's 
Office  and  in  fact  the  County  Clerk 
made  an  error  and  sent  the  amount  in 
as  $330.12. 

"The  Probate  Judge  has  already  spent 
the  amount  allowed  by  the  court  on 
the  reduced  budget  and  has  a book 
ordered  whioh  will  cost  $80.00.  There 
will  be  other  expenses  in  his  office 
which  will  be  expenses  that  should  be 
allowed . 

"If  the  County  Court  had  allowed  the 
amount  the  Probate  Judge  asked  for,  he 
would  have  had  sufficient  to  pay  his 
expenses . 

"It  is  clear  that  the  Probate  Judge  has 
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not  been  et  fault  as  he  asked 
for  a sufficient  amount  to  pay 
his  expenses  and  was  not  given  an 
opportunity  to  be  heard  after  the 
Court  reduced  his  budget.  Can  the 
amount  be  raised  now  that  it  is  in 
the  Auditor’s  Office  with  the 
County  Court’s  consent?  Will  the 
Probate  Judge  be  safe  in  ordering 
his  necessary  supplies?  * * * * " 


We  assume  that  the  County  Court  of  Henry  County  carried 
out  its  duties  according  to  the  terms  of  the  County  Budget  Act 
(Laws  of  Mo.  1933,  pp.  340-351  inclusive),  and  in  compiling  the 
budget  took  into  consideration  the  estimate  of  the  Probate  Judge 
under  Class  4,  which  provides: 

"The  county  court  shall  next 
set  aside  the  amount  required  to 
pay  the  salaries  of  all  county 
officers  where  the  same  is  by  law 
made  payable  out  of  the  ordinary 
revenue  of  the  county,  together 
with  the  estimated  amount  necessary 
for  the  conduct  of  the  offices  of 
such  officers,  including  stamps, 
stationery,  blanks  and  other  offiee 
supplies  as  are  authorized  by  law. 

Only  supplies  for  current  office 
use  and  of  an  expendible  nature 
shall  be  Included  in  this  class. 

Furniture,  office  maohines  and 
equipment  of  whatever  kind  shall 
be  listed  under  class  six." 


Section  8 of  the  County  Budget  a.et  (Laws  of  Mo.  1933,  p. 

345)  contains  the  following  provision: 

" * * * The  court  may  alter  or 
change  any  estimate  as  public  int- 
erest may  require  and  to  balance 
the  budget,  first  giving  the  person 
preparing  supporting  data  an 
opportunity  to  be  heard,  but  the 
county  court  shall  have  no  power  to 
reduce  the  amounts  required  to  be 
set  aside  for  classes  1 and  3 below 
that  provided  for  herein." 
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You  state  In  your  letter  that  the  Probate  Judge 
"was  not  given  an  opportunity  to  be  heard  after  the  Court 
reduced  his  budget" , but  it  appears  that  the  County  Court  orally 
promised  to  take  care  of  the  expenses  of  the  Probate  Judge 
over  the  amount  allowed  In  the  budget.  Tie  note  that  the  County 
Court  made  no  changes  regarding  the  request  of  the  Probate  Judge 
and  filed  the  estimate  In  aocordanoe  with  section  6 of  the  ^et 
and  forwarded  a certified  copy  to  the  Jtate  Auditor* 

We  are  of  the  opinion  that  any  oral  agreements  made  by 
the  Court  Court  and  the  Probate  Judge  affecting  the  estimate  of 
the  Offioe  of  Probate  Judge  would  not  be  bidding  for  the  reason 
that  onoe  the  estimate  is  compiled  and  filed  according  to  the 
statute,  the  County  Court  would  hare  no  pbwer  to  change  or  amend 
the  same  to  conform  to  any  oral  or  extraneous  agreements.  The 
County  budget  Act  oontalns  no  provision  for  amending  or  changing 
the  estimate  after  it  la  filed. 

to  the  clerical  error  wherein  the  County  Court  reduced 
the  amount  of  the  estimate  for  the  offioe  of  the  rrobate  Judge 
from  $360.12  to  *330.12,  we  are  of  the  opinion  that  this  error 
may  be  corrected  by  the  County  Court,  as  this  would  not  consti- 
tute a change  or  s correction  in  the  budget,  but  an  error  in 
entering  the  figures.  This  error  may  be  corrected  so  that  the 
figures  as  contained  in  the  budget  will  conform  to  the  original 
estimate  as  made  by  the  County  Court.  * copy  of  the  corrected 
budget  should  be  sent  to  the  3tate  Auditor. 


COHCMJvlOfc 


It  is  the  opinion  of  this  department  that  the  County 
Court  cannot  permit  the  Probate  Judge  to  exceed  tbe  amount  of 
the  budget  as  originally  estimated  and  filed,  exeept  for  the 
olerlcal  error  as  heretofore  dlsouesed,  for  the  reason  that  it 


might  subjeet  the  County  Court  and  its  officers  to  the  liability 
contained  in  ^eotion  8,  l.e.,  "any  order  of  the  oounty  court  * * 


directing  the  issuance  of  any  warrant  oontrary  to  any  provision 
of  this  act  shall  be  void  * ♦ * and  any  county  clerk  * * * or 
other  offioer  participating  in  the  issuance  or  payment  of  any 
such  warrant  shall  be  liable  therefor  upon  hia  official  bond." 


We  would  suggest,  however,  that  if  there  are  any  funds  in 
Class  6 available  after  the  five  prior  elasses  have  been  provided 
for,  tbe  same  may  be  used  for  purchasing  the  record  book  and  any 
other  expenses  of  the  offioe  of  Probate  Judge. 

we  are  of  tbe  opinion  that  at  the  close  of  the  fiscal 
year,  if  there  be  a balance  in  any  one  of  the  elasses  which  is 
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no  longer  needed  for  the  class,  said  funds  may  be  used  for 
the  payment  of  the  record  book  in  question  in  the  manner  as 
provided  in  the  Act. 


Respectfully  submitted, 


OLLITiR  ’?.  HOLES, 
assistant  Attorney  General. 


APPROVED : 


tbBli  ?.  lijltkah,  Jr“ 
(Acting)  Attorney  General. 
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RECORDER  OP  DEEDS:  Is  entitled  to  compensation  as  pro- 

vided by  statute.  No  compensation 
for  a receipt  that  a certain  chattel 
has  been  filed  in  his  office. 


Lept ember  30 , 


1935 


honorable  Jeff  H.  Wilson 
Recorder  of  Deeds 
Lexington,  jiJesouri 


Dear  Slri 


Vie  acknowledge  receipt  of  your  letter  of  Sep- 
tember 20,  as  follows: 

"mi  you  please  tell  me  If  the 
Recorder  of  Deeds  Is  not  entitled 
to  an  extra  ten  cents  when  he 
Issues  a receipt  that  a certain 
chattel  has  been  filed  In  his 
office,  giving  the  date,  time, 
instrument  number  and  signing 
the  same  In  his  official  capacity 
as  recorder  of  deeds. 

ihere  Is  some  question  as  to  this 
and  1 would  appreciate  an  early 
reply." 


As  stated  by  the  Court  in  damraon  v.  Lafayette 
County  76  Ho.  676,  which  is  a well  established  rule  of 
law  In  this  state, 

"The  right  of  a public  officer  to 
fees  la  derived  from  the  statute. 

He  Is  entitled  to  no  fees  for  ser- 
vices he  may  perform,  as  such  officer, 
unless  the  statute  gives  It.  <hen 
the  statute  falls  to  provide  a fee 
for  service  he  Is  required  to  perform 
as  a public  officer,  he  has  no  claim 
upon  the  State  for  compensation  for 
such  service." 
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Section  3099,  page  209,  Lavs  1935,  provides  for 
a fee  to  the  recorder  for  filing  chattel  mortgages  and 
also  for  discharging  same, 

"Such  recorder  shall  enter  In  a book, 
to  be  provided  by  him  for  such  purpose, 
the  names  of  all  the  parties  to  such 
instrument,  arranging  the  names  of  such 
mortgagors  or  grantors  alphabetically, 
and  shall  note  thereon  the  time  of  filing 
such  instrument  or  copy,  for  vhich  said 
recorder  shall  receive  a fee  of  twenty 
cents.  Said  fee  shall  also  include  and 
cover  all  costs  for  discharging  said 
mortgage  or  deed  of  trust  according  to 
the  methods  hereinafter  provided.  Such 
mortgage  or  deed  of  trust,  when  satis- 
fied, shall  be  discharged  by  any  of  the 
following  methods i 

1.  by  the  mortgagee,  cestui  que  trust, 
his  agent  or  assigns,  on  the  margin  of 
such  index,  which  shall  be  attested  by 
the  recorder. 

2.  Upon  the  presentation  by  the  mortga- 
gor or  grantor  of  the  original  mortgage 
or  deed  of  trust,  and  upon  such  mortgagor 
or  grantor  making  affidavit  before  such 
recorder  that  the  Instrument  presented  by 
him  is  the  original  of  the  copy  on  file, 
and  that  such  mortgage  or  deed  of  trust 
has  been  fully  paid  and  satisfied. 

3.  Upon  presentation  or  receipt  of  an 
order  In  writing,  signed  by  the  mortgagee 
or  cestui  que  trust  thereof,  attested  by 
a Justice  of  the  peace,  or  any  notary 
public,  stating  that  such  Instrument  has 
been  paid  and  satisfied. 

vhen  any  of  these  provisions  have  been  com- 
plied with.  It  shall  be  the  duty  of  the 
recorder  to  enter  In  a column  for  that 
purpose  the  word  'satisfied*  giving  date, 
when  a chattel  mortgage  shall  be  satisfied 
as  above  provided,  the  recorder  may  deliver 
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said  mortgage  to  the  holder  of  the  note 
secured  thereby,  or.  If  the  holder  of 
said  note  refuse  to  receive  the  same  the 
recorder  may  destroy  said  mortgage: 

Provided,  that  the  recorder  may  deliver 
to  the  parties  entitled  thereto,  or  destroy 
all  such  mortgages  now  remaining  on  file 
in  his  office  and  which  have  been  entered 
satisfied  on  the  chattel  mortgage  register." 


Section  11804  Revised  Statutes  Missouri  1929  Is 
the  statute  providing  for  various  fees  a recorder  of  deeds 
Is  entitled  to  receive, 

"Reorders  shall  be  allowed  fees  for 
their  services  as  followsi 

For  recording  every  deed  of  Instrument, 
for  every  hundred  words  •••••••■>•  10 

In  addition  to  the  above  fee  for  re- 
cording deeds,  they  shall  be  allowed 
for  recording  every  such  Instrument 
relating  to  real  estate,  a fee  of  ten 
cents,  as  a compensation  for  making 
and  preserving  direct  and  Inverted 
Indexes  to  every  book  containing  deeds 


affecting  real  estate. 

i or  every  certificate  and  seal.  ...  .50 

For  recording  a plat  of  survey.  If 

not  mors  than  six  courses 40 

For  every  course  above  six  of  the 

same .02 

For  copies  of  plats.  If  not  more  than 
six  courses  ...  .40 

For  every  course  above  six  • • ...  .02." 


Section  3101  devised  Statutes  Missouri  1929,  in 
part , provides i 
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"Rvery  such  recorder  of  deeds  shall  be 
entitled  to  receive  for  certified  copy 
of  such  Instruments  so  filed  as  afore* 
said,  when  requested  to  furnish  the 
same , for  every  one  hundred  words  ten 
cents  •" 


•V 

iho  above  provision  would  entitle  the  recorder 
to  a fee  If  such  provision  would  apply  to  the  question. 
However,  by  virtue  of  the  definitions  that  follow  as  to 
what  constitutes  a certified  oopy,  we  are  prone  to  be  of 
the  opinion  that  what  you  refer  to  in  your  letter  la  not 
the  samo  as  a certified  copy,  and,  therefore,  you  would 
be  entitled  to  no  fee  for  such  services  rendered. 

'Webster's  New  International  Dictionary  defines 
•certified  copy*  as  follows t 

0 

"A  copy  made  or  attested  ty  officers 
having  charge  of  the  original  and 
authorised  to  ive  copy  originally." 


The  following  definition  is  given  for  'copy,* 

"i.n  Imitation,  transcript  or  reproduction 
of  an  original  record." 


In  £hrllck  v.  mulligan  57  A.  L.  R.  598,  140  Atl. 
465,  the  Court  said,  in  reference  to  a United  States 
statute , 


"This  statute  makes  a certified  copy 
of  a record  of  the  United  States  Dis- 
trict Court  admissible  In  evidence  In 
the  courts  of  this  state.  The  question 
presented  to  us  Is  whether  a ’true  copy* 
is  a ‘certified  copy.*  We  think  these 
terras  are  not  Interchangeable  and  that 
a ’certified  copy’  Implies  more  than  a 
’true  copy’  and  that  a ’true  copy*  Is 
not  a ’certified  copy.'  In  marking  a 
copy  under  the  appellation  of  a ’true 
copy'  and  affixing  the  seal  of  the  court 
the  name  of  the  clerk  and  his  deputy. 

If  marked  by  deputy,  there  Is  no  certifi- 
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cation  under  the  seal  of  the  court  and 
signature  of  the  clerk  that  the  docu- 
ment so  marked  la  on  file  In  the  offloe 
of  the  clerk,  and  is  a copy  of  the 
document  as  the  same  remains  of  record* " 


Therefore,  from  the  above  definition,  a receipt 
merely  givlnr  out  the  Information  that  a chattel  Is  filed, 
with  date,  time.  Instrument  number,  etc*,  would  not  con- 
stitute a certified  copy  of  such  Instrument* 

v.e  are  unable  to  find  any  statute  authorizing 
the  recorder  to  receive  or  be  entitled  to  a fee  for  the 
receipt  you  refer  to,  and  in  the  absence  of  such  statu- 
tory provision,  as  stated  In  Gammon  v*  Lafayette  County, 
supra,  an  officer  Is  entitled  to  no  fee  for  such  service* 


Yours  very  truly. 


DHASxi  VvATtOI 

Assistant  Attorney  General 


APPROVSDi 


J6MM  !a.  koJTkliWT'TR; 

(Acting)  Attorney  General 
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TOWNSHIPS:  Townships  may  issue  warrants,  which  warrants 

shall  bear  interest. 


\ 

Honorable  wlark  Alison 
Prosecuting  Attorney 
Henry  County 
Cl  In  ton, Missouri 


i 

\0' 

October  3,  1935 


Dear  Sir: 


This  will  acknowledge  your  letter  of  recent 
date  requesting  an  opinion  from  this  office,  which  reads 
as  follows: 

"Under  Township  Organisation, can 
the  Township  -treasurer  glee  pro- 
tested warrants  for  township  ex- 
penses, for  Instances  road  repair, 
where  the  amount  In  the  treasure 
Is  not  sufficient  to  pay  such 
necessary  expenses? 

I could  find  no  law  giving  the 
Township  j-ioard  or  Treasurer  power 
or  authority  to  do  this,  I told 
them  my  opinion  was  that  It  could 
rive  warrants  to  be  payable  In 
the  future  but  not  to  be  protested 
so  as  to  bear  Interest," 


We  direct  your  attention  to  Section  12256  H,  S. 
*o,  1929,  relating  to  the  powers  ol  townships,  which  reads 
as  follows* 

"ach  township,  as  a body  corporate 
shall  have  power  and  capacity:  ilrst, 
to  sue  and  be  sued,  in  the  manner  pro- 
vided by  the  laws  of  this  state;  second. 
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to  purchase  and  hold  real  estate  with* 
In  Its  own  limits  far  the  use  of  Its 
inhabitants , subject  to  the  power  of 
the  general  assembly;  third , to  make 
such  contracts,  purchase  and  hold  per- 
sonal property,  and  so  much  thereof 
as  may  be  necessary  to  the  exercise 
of  Its  corporate  or  administrative 
powers;  fourth,  to  make  such  orders 
for  the  disposition,  regulation  or 
use  of  its  corporate  property  as  may 
be  conducive  to  the  interest  of  the 
inhabitants  thereof;  fifth,  to  pur- 
chase at  any  public  sale,  for  the  use 
of  said  township,  any  real  estate 
which  may  be  necessary  to  secure  any 
debt  to  said  township,  or  the  inhabi- 
tants thereof,  in  their  corporate 
capacity,  and  to  dispose  of  the  same." 


Your  attention  is  further  directed  to  Section  12306 
H.  S.  Mo.  1929,  relating  to  claims,  when  allowed  by  the  town- 
ship board  of  directors  and  reads  as  follows! 

"when  any  claim  or  account,  or  any 
part  thereof,  shall  be  allowed  by 
the  township  board  of  directors, 
they  shall  draw  an  order  upon  the 
township  trustee  In  favor  of  the 
olalmant  for  the  amount  so  allowed  - - 
said  order  to  be  signed  by  the  presi- 
dent of  said  board,  and  attested  by 
the  township  clerk  and  delivered  to 
said  claimant." 


It  is  evident  from  a careful  reading  of  the  above 
mentioned  sections  that  It  would  be  wlfehln  the  province  of 
the  township  organisation  to  Issue  warrants  for  township 
expenses  relatln  : to  the  repairs  of  roads.  Uhder  the 
provisions  of  Section  12257  S.  J4o.  1929,  no  township 
shall  possess  any  corporate  power  except  such  as  are 
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enumerated  or  granted  by  the  chapter  respecting  township 
organization  or  rhall  be  specifically  given  by  law  or  shall 
be  necessary  to  the  exercise  of  the  powers  so  enumerated  or 
granted.  In  construing  Sections  12256  and  12306 , supra , 

In  light  of  Section  12257,  supra.  It  is  our  opinion  that 
the  township  organization  or  board  could  Issue  warrants. 

The  general  proposition  of  law  respecting  Interest 
payable  on  warrants  thus  Issued  Is  found  In  Corpus  Juris, 
Vol.  63,  page  185,  and  reads  as  follows! 

"warrants  constitute  prime  facie 
acknowledgments  of  town  indebted- 
ness, but  do  not  bear  interest 
unless  by  special  provision  under 
statutory  authority." 


Under  the  provisions  of  Section  2839  R.  5.  Jo.  1929, 
relatln  - to  Interest  payable  upon  moneys  after  they  become  due 
and  payable  on  written  contracts,  creditors  are  entitled  to 
receive  six  per  cent  Interest  per  a nnum.  In  the  Instant  case 
if  the  township  organization  proposes  to  issue  these  warrants 
for  road  repairs,  such  warrants  would  draw  interest  at  the 
rate  of  six  per  cent  per  annum  should  no  Interest  be  specified 
on  the  warrant. 

Your  attention  Is  directed  to  the  case  of  Skinner 
v.  Flatte  County  22  Mo.  436,  wherein  the  Supreme  Court  said! 

In  order  to  draw  Interest  the  warrant 
for  allowance  must  be  made  out  and  pre- 
sented for  payment  to  the  treasurer! 
if  lie  has  funds  to  pay  with,  he  pays 
the  warrant  without  interest;  If  he  has 
no  funds  to  pay  with,  fche  shall  so 
certify  on  the  back  of  the  warrant,  date 
and  subscribe  the  same.*  (R.  C.  1645, page 
311  Sec .6)  From  this  date  the  warrant 
will  bear  Interest." 

\ 

If  the  expenditures  contemplated  for  road  expenses 
involve  a very  large  amount  of  money,  you  are  directed  to 
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taction  7961  R.  S.  ulo.  1929,  wlilch  provides  a method  where- 
by the  people  of  the  township  can  accept  or  reject  at  the 
polls  a proposed  bond  Issue  for  contemplated  road  expenses. 

In  light  of  the  foregoing.  It  Is  our  opinion 
that  township  organisations  may  Issue  warrants  for  expenses 
covering  road  repairs  and  other  such  necessary  expenses 
where  the  amount  of  funds  In  the  treasury  of  such  organiza- 
tion Is  not  sufficient  to  pay  the  expenses.  It  Is  our 
further  opinion  the  warrants  so  Issued  would  bear  Interest 
under  the  general  Interest  statutes. 


Yours  very  truly. 


RUSSELL  C.  ST01E 

Assistant  Attorney  General 


A:  PROVED: 


...  HoFiiAK,  Jr" 

(Acting)  Attorney  Qeneral 
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DRAINAGE  DISTRICTS— COUNTY  COURT— BONDS:  Treasurer  of  Drain- 
age Districts  should  promptly  disburse  funds  in  retirement  of 
outstanding  bonds  which  are  due  and  payable,  in  spite  of  the 
County  Court's  order  to  the  contrary* 


, V 
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Honorable  W.  P*  Wilkerson 
Prosecuting  Attorney 
Scott  County 
Benton,  Missouri 

Dear  Sir: 

We  acknowledge  your  request  for  an  ooinion  dated 
Seotember  10,  1935,  which  reads  as  follows: 

"It  seems  that  before  the  term  of 
office  of  the  oresent  Treasurer  of 
this  county,  and  also  before  my  term 
began,  the  County  Court  of  this 
County  entered  an  order  of  record, 
directing  the  Treasurer  to  impound 
all  the  funds  then  on  hand  and  there- 
after collected,  belonging  to  certain 
drainage  districts  organized  and  ex- 
isting under  the  law  regulating  dis- 
tricts organized  by  the  County  Court, 
said  Impounding  of  funds  to  continue 
until  lifted  by  said  County  Court* 

"Upon  assuming  the  moluments  and 
responsibility  of  office,  the  present 
Treasurer  asked  by  opinion  as  to 
whether  he  is  required  to  hohor  the 
aforementioned  order  of  the  County 
Court,  or  whether  he  should  pay  ® y 
bonds  and  coupons  that  were  presented 
for  payment,  according  to  law,  against 
the  districts  which  have  funds  in  his 
hands  in  the  absence  of  mandamus  pro- 
ceedings and  the  adjudication  of  the 
question  In  the  Circuit  Court. 

"The  County  Court  has  employed  coun- 
sel for  these  districts,  who,  I under- 
stand is  attempting  to  refinance  the 
said  districts  with  funds  proposed 
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to  be  borrowed  from  the  Reconstruct ion 
finance  Corporation,  presumably  under 
the  authority  of  Sec.  11022,  page 
3660,  M.  3.  A.  and  Sec.  10829a,  page 
3551,  M.  S.  A.,  and  I understand  that 
it  was  in  connection  with  this  pro- 
posed refinancing  of  these  districts 
that  the  order  was  made. 

"Will  you  please  advise  me  whether,  in 
your  opinion,  the  order  impounding  the 
funds  is  legal  and  valid  and  binding 
upon  the  Treasurer,  stating  Aether 
the  solvency  or  insolvency  of  the  dis- 
trict would  make  any  difference,  if, 
in  your  opinion,  it  does  make  a dif- 
ference? None  of  the  districts  have 
been  adjudicated  insolvent.  One  pro- 
bably is,  in  fact,  insolvent,  and 
would  be  so  adjudicated  if  the  matter 
were  handled  properly. 

You  indicated  in  your  letter  that  the  drainage 
districts  in  question  were  originally  organized  under 
Article  II,  Chanter  64,  R.  3.  Mo.  1929.  This  we  assume 
to  be  a fact.  It  is  by  virtue  of  this  Article  that  a 
County  Court  can  incorporate  drainage  districts.  Sec- 
tion 10314  R.  3.  Mo«  1929  provides  in  part  as  follows: 

"it  * * -»  if  the  court  finds  in  favor 
of  making  the  improvement,  it  shall, 
by  order  of  record,  incorporate  the 
land  and  other  property  described  in 
the  report  of  the  viewers  and  engineer 
or  any  part  thereof  into  a drainage 
district  for  the  purpose  of  this 
• article,  and  shall  designate  the  same 
by  number.  *hiCh  district  shall  be  a 
body  corporate  and  a political  sub- 
division of  the  state,  shall  possess 
the  usual  powers  of  a corporation 
for  public  purposes,  shali  be  capable 
of  suing  and  being  sued  in  its  cor- 
porate name  and  shall  be  capable  of 
holding  such  real  and  personal  prop- 
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erty  as  may  be  at  any  time  either 
donated  to  or  acquired  by  it  in 
accordance  with  the  orovisions  of 
this  article  or  of  which  it  may  be 
rightfully  possessed  at:  the  t^me  of 
the  passage  of  this  article.  If  the 
court  shall  find  against  the  imnrove- 
ment,  it  shall  dismiss  the  petition 
and  proceedings  at  the  cost  of  the 
petitioners,  and  shall  issue  an 
itemized  bill  of  all  costs  and  ex- 
penses, in  like  manner  and  with  like 
effect  as  fee  bills  are  issued  by  the 
clerk  of  the  circuit  court." 


You  indicate!  by  your  letter,  and  we  assume  it 
to  be  a fact,  that  the  duly  incorporated  drainage  dis- 
tricts Issued  funding  bonds  pursuant  to  the  provisions 
of  Section  10829,  which  provides  in  part  as  follows: 

"The  county  court  may  issue  bonds 
for  and  on  behalf  of  any  drainage 
district  created  under  this  article, 
for  the  purpose  of  oaylng  the  cost 
of  the  completion  of  improvement  as 
located,  described  snd  set  forth  in 
the  report  of  the  viewers  and  engin- 
eer, as  confirmed  by  the  county  court 
and  the  payment  of  all  duly  authorized 
expenses  incident  thereto.  * * * * 


"bonds  issued  hereunder  shall  be 
signed  snd  delivered  to  the  county 
treasurer  and  shall  be  sold  by  hist, 
with  the  consent  and  aooroval  of  the 
court,  at  not  leas  than  95  per  cent, 
of  the  par  value  plus  accrued  interest. 
Said  bonds  may  be  prepared,  dated  and 
executed  at  one  time  and  when  delivered 
for  value  in  ’accordance  with  the  terms 
of  the  contract  of  ourchase  shall  be 
held  to  be  the  obligations  of  the  dis- 
trict though  executed  by  officials 
other  than  those  in  office  at  the 
time  of  delivery  for  value*  Pro- 
vided. the  officials  signing  them 
were  such  officials  at  the  time  the 
bonds  were  signed.  Said  bonds  shall 
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show  upon  their  face  the  purpose  for 
which  they  are  issued  and  the  princi- 
pal and  interest  thereof  shall  be 
payable  from  the  proceeds  of  the  taxes 
levied  uoon  the  land  and  other  prop- 
erty in  the  drainage  district  as  here- 
inbefore provided.  At  the  times  any 
bonds  are  issued,  a sufficient  amount 
of  the  said  drainage  taxes  shall  be 
set  aside  and  appropriated  to  nay 
the  principal  and  interest  of  said 
bonds  and  it  shall  be  the  duty  of  the 
county  court  to  arrange  und  determine 
the  annual  installments  of  said  taxes 
so  as  to  provide  funds  in  due  time 
for  the  payment  at  maturity  of  the 
principal  and  interest  of  any  bond 
authorised  and  issued  hereunder. 

The  proceeds  of  any  taxes  so  appro- 
priated sh/'l  l~~be  used  for  the  pur- 
pose of  paying  the  principal  and 
Interest  of  a al3  bonds'  and  no  other. 

If  necessary  to  promptly  Day  said 
bonds  and  the  interest  thereon  the 
county  court  shall  rearrange  the 
schedule  of  annual  installments  made 
at  the  time  the  taxes  were  levied  and 
shall  also  make  such  additional  tax 
levies  as  are  necessary  and  shall 
provide  for  the  collection  of  the 
same  at  such  times  as  will  produce 
the  required  amounta.  Under  no  cir- 
cumstances shall  the  county  court 
make  any  tax  levies  which  will  in 
any  marner,  or  to  any  extent,  impair 
the  security  of  the  bonds  Issued 
hereunder  or  the  fund  available  for 
the  payment  of  the  principal  and 
Interest  of  the  same.  bonds  and 
coupons  not  paid  at  maturity  shall 
bear  Interest  at  the  rate  of  6 per 
cent,  per  annum  until  paid.  ***** 

Section  10832  H.  S.  Mo.  1929,  provides  in  part  as 
follows: 

"The  treasurer  of  the  county  in  which 
a drainage  district  is  located  shall 
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act  as  treasurer  of  the  district 
and  shall  be  the  custodian  of  the 
funds  of  the  district,  except  as 
otherwise  provided  in  this  article* 

He  shall  receive  and  receipt  for  all 
such  funds  and  shall  enter  Into  a 
separate  bond  for  each  district  in 
the  county  in  a sum  to  be  fixed  by 
the  court,  not  less  than  the  probable 
amount  of  funds  of  said  district  to 
be  In  his  possession  at  any  one  time* 

Such  bond  shall  be  payable  to  the 
district,  shall  be  approved  by  the 
court,  shall  be  signed  by  two  or 
more  resident  freeholders  in  the 
county  or  by  a surety  company  author- 
ised to  transact  business  in  the 
state  and  shall  be  conditioned  for 
the  faithful  and  prompt  disburse- 
ment according  to  law  of  all  such 
funds  as  shall  from  time  to  time  be 
in  his  possession.  ***** 

Section  10827  R.  S.  Mo.  1929,  provides  how  your 
County  Treasurer  became  possessed  of  this  money  belong- 
ing to  the  drainage  districts  which  the  County  Court  has 
attempted  to  impound  and  provides  in  part  as  follows: 

*****  The  'drainage  tax  book'  shall 
be  the  warrant  and  authority  of  the  col- 
lector for  making  such  demand  and  col- 
lection. The  said  collector  shall  pay 
over  and  account  for  all  moneys  col- 
lected thereon  each  year  to  the  county 
treasurer  at  the  time  he  pays  over  state 
and  county  taxes.*  * * ** 

Section  10842  R.  S.  Mo.  1929  provides  as  follows: 

"When  the  Improvements  of  a district 
have  been  completed  and  paid  for,  and 
all  costs  and  expenses  of  the  dis- 
trict paid,  if  there  remains  on  hands 
to  the  credit  of  such  district  any  funds 
not  needed,  the  county  court  may  pro- 
rate back  to  the  taxpayers  all  or  any 
part  of  such  funds  not  needed  or  may 
use  the  same  for  maintenance  In  lieu 
of  maintenance  taxes.* 
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In  the  case  of  Little  River  Drainage  District  v* 
Lassater,  29  S.  *•  (2d)  716  1.  c*  719,  the  Sup*  erne  Court 
said: 

"It  would  seem  that,  in  collecting 
taxes  for  drainage  districts,  even 
though  such  drainage  district  night 
Include  the  entire  territory  of  the 
county,  county  collectors  would  be 
performing  no  duties  or  functions  of 
their  offices  as  county  collectors* 

In  performing  these  duties  they  are 
agents  and  officers  of  and  perform  them 
for  such  districts** 

Article  X,  Section  20  of  the  Missouri  Constitution 
provides : 

■The  moneys  arising  from  any  loan, 
debt  or  liability,  contracted  by  the 
State,  or  any  county,  city,  town  or 
other  municipal  corporation,  shall 
be  applied  to  the  purposes  for  which 
they  were  obtained,  or  to  the  re- 
oayment  of  such  debt  or  liability,  and 
not  otherwise*" 

In  the  ease  of  Houck  v.  Little  River  Drainage  Dis- 
trict, 248  Mo*  373,  1.  c*  382;  154  S*  739,  the  Supreme 
Court  of  Missouri  said: 

"That  the  State,  by  the  Legislature, 
has  the  power  to  create  corporations 
for  the  ouroose  of  reclaiming  or  Im- 
proving swamp  and  overflowed  land  by 
ditches  and  drains  and  levies.  In 
districts  prescribed  by  It,  or  to  be 
ascertained  and  fixed  by  such  appropri- 
ate Instrumentalities  as  It  may  pro- 
vida.  Is  no  longer  a question  In  this 
State*  Hor  Is  It  an  open  question 
that  the  instrumentality  so  created 
may  be  Invested  with  all  the  necessary 
power  and  authority  to  construct  and 
maintain  whatever  works  may  be  nec- 
essary to  accomplish  such  object,  and 
to  raise  the  funds  to  pay  for  the 
same  by  assessment  on  the  lands  to 
be  benefited  thereby*  * * * « These 
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corporations,  as  la  said  In  the  most 
of  the  cases  cited,  are,  when  formed, 
public  subdivisions  of  the  State,  ex- 
ercising the  powers  granted  them  for 
the  purposes  of  their  creation,  with- 
in their  territorial  Jurisdiction,  as 
fully,  and  by  the  same  author!  ty,  as 
the  municipal  corporations  of  the 
State  exercise  the  powers  vested  by 
their  charters." 


In  the  case  of  People  v.  Wylie,  283  Illinois  616; 
119  N.  t.  586,  1.  c.  687,  undnr  an  Illinois  Statute 
making  the  Treasurer  of  the  drainage  district  the  dis- 
penser of  drainage  funds,  the  Court  said: 

i 

"The  acta  of  a treasurer  are  minister- 
ial in  the  sense  that  if  an  order  is 
drawn  in  accordance  with  the  statute 
from  a fund  from  which  it  is  payable. 

If  there  Is  money  in  the  fund,  he 
has  no  discretion  as  to  payment  un- 
less he  has  notice  that  the  order  is 
not  legally  chargeable  to  the  fund, 
but  he  may,  and  should,  refuse  to 
pay  orders  known  by  him  to  be  drawn 
for  claims  not  authorised  by  law  or 
for  expenditures  not  within  the  power 
of  the  boardp  In  this  case  the  appel- 
lant participated  in  the  illegal  act 
and  knew  that  the  orders  were  Il- 
legally drawn." 

Again  in  Dewey  v.  Niagara  County,  62  New  York,  294, 
a ease  decided  uoon  identical  statutes  as  the  Missouri 
Statutes  in  issue,  that  Court  said  at  1.  c.  297: 

"The  county  of  Niagara,  or  its  board  of 
supervisors,  had  no  direction  of  the 
work  contemplated  by  the  act  or  dis- 
cretion in  respect  thereto,  or  the 
levy  and  collection  of  the  assessment 
for  the  expenses.  It  exercised  an 
agency  under  the  act  at  the  Instance 
of  the  commissioners  in  the  assessment 
upon  individuals,  the  owners  of  lends, 
and  the  collection  of  the  sums  estimated 
and  assessed  upon  the  lands  by  the  com- 
missioners. The  responsible  actors 
were  the  commissioners ; and  the  duty 
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performed  by  the  board  of  super- 
visors was  in  their  aid,  and  to  give 
effect  to  their  work.  The  county 
treasurer,  in  the  receiot  and  dis- 
bursement of  the  moneys  collected 
upon  that  special  assessment,  acted 
not  as  the  agent  and  treasurer  of  the 
county  but  as  the  fiscal  agent  and 
treasurer  of  the  commissioners.  The 
moneys  were  not  county  moneys  or 
apnllcable  to  county  purposes.  They 
were  not,  in  fact,  applied  or  paid 
out  for  the  use  of  the  county,  but 
upon  the  vouchers  of  the  commissioners 
and  pursuant  to  the  statutes.  The 
defendant,  or  its  governing  body  or 
financial  officers,  had  no  control 
over  or  possession  of  the  funds  thus 
raised,  or  any  use  of  or  benefit  from 
it.  They  money  paid  by  the  plalfetlff 
upon  the  assessment  by  the  commissioners 
did  not  go  into  the  treasury  of  the 
county  and  was  never,  in  any  sense, 
received  or  appropriated  by,  or  in 
the  possession  of  the  defendant.  There 
would  be  evident  injustice  in  compell- 
in  the  body  of  the  county  to  indemnify 
the  plaintiff  against  the  irregular- 
ities of  the  statutory  commissioners 
appointed  for  a local  and  not  for  a 
county  purpose,  and  in  no  way  repre- 
senting the  county  or  acting  in  its 
behalf." 

In  the  case  of  State  v.  Hortsman,  50  S.  811;  149 
Mo.  290,  the  Supreme  Court  of  Missouri  said  at  1.  c.  296 

"The  respondents  correctly  Inter- 
pret the  law  that  when  they  made 
the  assessment  and  caused  it  to  be 
levied  and  made  the  order  appropri- 
ating it  for  the  purposes  for  which 
It  was  levied,  their  duty  was  ended, 
and  the  duty  and  responsibility  of 
disbursement  was  on  the  county  treas- 
urer." 
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In  the  case  of  bayless  v.  Gibbs,  251  Mo*  492,  1*  c. 

506;  158  S.  to*  590,  our  Supreme  Court  said: 

"This  court,  in  numerous  cases,  has 
reoeatedly  held  that  the  county 
courts  of  the  respective  counties 
of  the  State  are  not  the  general 
agents  of  the  counties  of  the  State* 

They  are  courts  of  limited  Jurisdi- 
ctions, with  cowers  well  defined  and 
limited  by  the  laws  of  the  State;  and 
as  has  been  well  said,  the  statutes 
of  the  State  constitute  their  warrant 
of  authority,  and  when  they  act  out- 
side of  and  beyond  their  statutory 
authority,  their  acts  are  null  and 
void* " 


CONCLUSION. 


toe  find  nothing  in  the  Statutes  specifically  auth- 
orizing the  County  Court  of  Scott  County  with  power  to 
impound  drainage  funds  in  the  custody  of  the  County  Treas- 
urer acting  as  ex  officio  treasurer  of  the  drainage  dis- 
trict* toe  are  of  the  opinion  that  the  County  Court  had 
no  actual  or  lmollel  oower  to  make  such  an  order*  The 
fact  that  these  public  corporations  have  become  insolvent 
since  incorporation,  and  the  Reconstruction  Finance  Cor- 
poration Is  being  petitioned  for  financial  aid,  does  not 
legally  Justify  a void  order  of  any  County  Court,  nor  does 
that  reason  give  validity  to  an  order  made  beyond  the 
oower  of  the  County  Court,  under  the  Constitution  and 
Statutes* 

These  drainage  districts  were  incoroorated  under  the 
law  allowing  County  Courts  to  so  incorporate*  They  were 
incoroorated  for  a definite  ouroO'S  and  bon5s  were  sold 
to  ezoedlte  the  nurpoae*  Money  w&s  assessed,  letled  and 
collected,  which  under  our  Constitution  and  drainage 
Statutes  is  earmarked  as  money  to  be  used  for  retiring 
said  funding  bonds*  xhe  Legislature  has  provided  that 
the  County  Treasurer  be  custodian  and  dispenser  of  this 
money  marked  with  this  trust  and  has  made  him  the  minis- 
terial officer  to  perform  the  statutory  duty  prescribed, 
and  this  is  true,  even  though  his  duties  have  no  connection 
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with  his  official  duties  as  County  Treasurer,  tut  are 
merely  incidental  to  that  office.  The  Courts  have  al- 
ready held  that  the  County  Collector  In  collecting  drain- 
age tax  Is  performing  no  duty  of  County  Collector.  In 
handling  drainage  money  the  Treasurer  Is  bonded  to  the 
drainage  corporation  and  not  to  the  County.  The  bonds 
are  not  County  bonds.  hen  the  Legislature  gave  hi* 
statutory  Dower  to  "disburse",  it  la  not  reasonable  to 
imply  that  other  county  officers  can  make  legal  orders 
controlling  this  disbursement  directing  the  Treasurer 
to  disobey  the  lav  and  violate  contractual  obligations 
evidenced  by  outstanding  drainage  bonds.  He  Is  the  agent 
for  the  drainage  district  and  not  the  County  Court. 

In  the  absence  of  adjudication  of  the  question  pre- 
sented, we  are  of  the  opinion  that  the  Treasurer  should 
disburse  this  money  on  outstanding  bonds  **hen  legally 
presented  to  him  for  oayment.  He  Is  bonded  for  "the 
faithful  and  prompt  disbursement  of  all  such  funds  as 
shall  from  time  to  time  be  in  his  possession."  The  County 
Court  by  the  d ralnage  act  Itself  is  g&ven  oower  to  ex- 
pedite prompt  payment  on  said  bonds,  and  aft* r oayment 
in  full  is  authorised  to  prorate  back  all  surplus,  but 
by  no  word  or  Implication  did  the  Legislature  authorize 
them  to  hinder  oayment  as  per  their  order  outlined  in 
your  request. 


Respectfully  submitted 


WM.  OhR  SAWYERS 

Assistant  Attorney  General. 

APPROVED: 


joh'iTT.  h3T;  MAi  JT: 

(Acting)  Attorney  General. 


SCHOOL  BUSES:  ) 

) 

SALKS  TAX*  ) 


School 
pay  a 
by  the  Public 


bus  drivers  do  rot  have  to 
If  such  are  not  licensed 
Commission* 


October  17* 


Hr*  D*  Cm  Wilson* 

Superintendent • 

Consolidated  Sohool  District  Ho*  5. 
Stoddard  County* 
sell  City*  Missouri. 


rear  Sir* 


This  is  to  ac'-oiowledge  your  letter  as  follows* 

"In  our  school  we  have  employed 
four  bus  drivers  at  a certain 
salary  per  month  regardless  of 
the  number  of  children  they  haul* 
and  they  furnish  their  own  buses* 

"Are  these  men  subject  to  the 
recent  one  cent  sales  tax  on  their 
work*" 


The  Dales  Tax  law  parsed  b j the  1936  Legislature 
makes  provision  for  charging  a tax  of  one  per  cent*  on 
amounts  paid  for  tickets*  fares  and  services  to  persons 
operating  buses  licensed  by  the  Public  Service  Commission 
of  Missouri*  section  S*  subdivision  "(h)”*  Laws  of 
Missouri*  1936*  pages  416-416*  provides  in  part  as 
follows: 

■l«’rom  and  after  the  effective  date 
of  this  Act  and  up  to  and  including 
December  31*  1937*  there  shall  be 
and  la  hereby  levied  and  imposed 
and  there  shall  be  oolleeted  and  paid* 


"(h)  A tax  equivalent  to  one  (1) 
per  cent,  of  the  amount  paid  or 
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charged  for  tickets,  fares  and  services 
by  every  person  operating  a railroad, 
sleeping  ear.  dining  ear,  express  ear, 
and  such  buses  and  trucks  as  are 
licensed  by  the  Public  Service  Commis- 
sion of  Missouri,  engaged  In  the  trans- 
portation of  persons  or  freight  for 
hire.* 


It  Is  to  oe  noted  that  a bus  lieenaed  by  the 
Public  Service  Commission  of  Missouri,  engaged  In  the  trans- 
portation of  persons  or  freight  for  hire  must  pay  one  per 
cent,  sales  tax.  however,  if  a person  was  engaged  in 
transportation  of  persons  or  freight  for  hire  and  not 
licensed  by  the  Public  Service  Co  mission,  then  there  would 
be  no  authority  for  exacting  the  one  per  cent.  tax. 

From  the  foregoli^  it  is  our  opinion  that  your 
school  employed  bus  drivers  do  not  have  to  pay  a one  per 
cent,  sales  tax  if  such  are  not  licensed  by  the  Public  Service 
Commission  of  Missouri.  However,  If  such  are  licensed  by  the 
Public  Service  Commission,  then  the  tax  would  have  to  be 
paid. 


Yours  very  truly. 


James  L.  Horn. Hostel 
Assistant  Attorney-General 


JLiltEG 


APPK  OVED: 


oY  McKiT  SlCk  ' ' 
Attorney-General 


ROAD  DISTRICTS 


(1)  May  purchase  right-of-way  and  deed  \o  state. 

(2)  Those  organized  under  Article  X of  Chapter  42, 
n. a.  Mo.  1929,  may  not  borrow  money  for  suoh 
purpose  except  after  petition  or  election. 


wctober  29,  1935. 


•ilkins  A Vilklns 
Attorneys  At  haw 
305*  Villeins  Building 
Loulelt-na,  Missouri 

Attention  of  vx . F.  D.  Villeins 

Gentlemen: 

Your  recent  communication  requesting  an  opinion  of 
this  office  has  been  received.  Your  request  is  as  follows: 

"There  Is  in  Pike  County,  Missouri,  what 
is  Known  as  the  Clartcsvliie  Kight-alie 
Road  district  of  Rllee  County,  Mlt-sourl. 

Its  officers  are  attem  ting  to  borrow 
money  for  the  purpose  of  paying  for  the 
right-of-way  of  Highway  Mo.  79,  which 
goes  through  tneir  district.  ftnat  I 
want  to  Know  is,  nave  these  cf  fleers  of 
this  road  district  any  right  to  buy 
this  rignt-of-way  and  give  it  to  the 
state,  heconoly,  have  they  any  right 
to  borrow  money  and  pledge  the  faith  and 
credit  of  the  dletrlct  with  wnlch  to 
purohase  this  rlgnt-uf-wa y for  this 
road  enlcn  is  to  be  aeeoed  to  the  btats?" 

It  wuulu  appear  from  the  na/i.e  of  tne  Road  district 
that  it  le  organized  and  existing  by  virtue  of  Article  X of 
Chapter  42,  Revised  otatutee  of  Missouri  1*29,  and  shall  base 
the  statements  herein  made  u^ou  such  a premise.  In  consider- 
ing your  problems  at  snail  not  pass  on  the  conetl tutionali ty 
of  the  st  tutes  xeferred  to. 


lilxins  & Alikins 
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I. 

ROAD  DISTRICT  MAI  dl)Y  RIUhT- 
OF-1AT  AID  CuMVET  TO  STATS  FOR 
Cufi.VfhlCTlo*  uF  OTATfe:  hloh*  AYS. 


Section  8131  K.  d.  Missouri  1989  is  & part  and  portion  of 
ths  -tate  highway  Act  and  reads  in  part  as  follows: 

"Any  civil  subdivision  as  defined  in  this 
axtiole  shall  have  the  power,  right  and 
authority,  through  its  proper  officers, 
to  contribute  out  of  funds  available  for 
road  purposes  all  or  a part  of  the  funds 
nouesbary  for  tne  purchase  of  rights-of- 
way  for  state  highways,  and  convey  such 
rights-of-way,  or  any  oth<.r  land,  to  the 
state  of  Missouri  to  be  placed  under  the 
supervision,  sunageacnt  ana  control  of 
tne  state  highway  co  .mission  for  tne  con- 
struction and  maintenance  thereupon  of 
state  nlgnways  ana  bridges.*  • • •• 

The  term  "civil  subdivision"  referred  to  in  the  foregoing  section 
is  defined  in  the  following  Suction  to  mean 

"a  county,  tor.nshlp,  road  district,  or 
other  political  subdivision  of  the  state 
or  quasi  public  corporation  navlng  legal 
jurisdiction  of  the  construction  and 
maintenance  of  puolio  roads." 

It  therefore  appears  that  the  Clarksville  light-mile  Road  District 
of  Pise  County  is  Included  within  these  sections  and  is  thereby 
authorized  to  purchase  rights-of-way  for  state  highways  and  Ouuvey 
the  saae  to  the  state. 


CJliChUdlUh . 

It  is  tnerefoxe  tne  opinion  of  this  office  that  the 
Clar&svllle  uight-miie  Hoad  District  of  Pike  County,  by  and  through 
its  proper  officers,  may  purchase  rights-of-way  for  state  highways 
ana  orlagss  and  convey  the  suae  to  the  a tats,  in  the  satx.e  manner 
as  tney  would  expend  other  funds  of  tne  District  available  for 
road  purposes. 
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II. 

officers  or  road  district  mat 

NOT  bORROfc  MuNCT  TO  HJHCHASI 
:iIttiiT»-OF-<AT. 


••e  have  heretofore  referred  to  Section  6131  R.  S.  Missouri 
1929,  as  authorising  road  dlstriots  to  acquire  rights-of-way  and  used 
tde  s me  to  the  state  for  use  as  a state  highway.  This  Section 
furtner  provides  as  follows: 

"Funds  nay  oe  raised  for  tde  purpose  of  tdis 
article  in  suen  aanner  and  sued  amounts  as 
nay  De  provided  by  la*  for  otner  road  pur- 
poses in  sued  civil  subdivision; • * * •• 

Tde  use  of  tde  eord  "article"  is  oonfusing  as  to  a proper 
interpretation  of  tdis  clause,  as  tne  entire  artloie  applies  to  tde 
State  highway  system  rataer  tdan  to  tde  puxodaee  of  rights-of-way 
by  civil  subdivisions.  Tdis  section  was  passed  by  tde  ootd  ueneral 
Assembly  as  House  dill  610  and  is  found  at  page  226  Lass  of  Missouri 
1929.  My  referring  to  tde  original  enactment  se  find  tdat  tde  word 
"article"  does  not  appear  in  tne  origin  1 enactment,  but  it  reads 

"funds  nay  be  raised  for  tde  purpose  of 
tdis  act  in  sued  manner  and  sued  amounts 
as  nay  be  provided  by  law  for  other  road 
purposes  in  such  civil  subdivision;*  • •" 

It  therefore  appears  that  it  was  the  Intent  to  authorise  tde  civil 
subdivisions  to  raise  funds  for  tde  purpose  of  acquiring  rights-of- 
way  for  state  highways  to  be  deeded  to  the  ^tute  in  the  ame  manner 
that  the  olvll  subdivisions  raise  other  funds  for  road  purposes. 

By  referring  to  Article  X of  Chapter  42  Revlsea  statutes 
of  Missouri  1929,  it  will  be  found  that  the  commissioners  of  the 
road  district  are  authorized  to  issue  road  and  orldge  bonds  after 
an  election  is  held  at  which  two-thirds  of  the  voters  voting  at  the 
election  favor  the  issuance  of  the  bonds.  Section  8068  R.  8.  Missouri 
1929.  It  will  also  oe  founa  that  upon  petition  of  certain  owners 
a public  road  or  part  of  a public  road  within  the  district  may  be 
permanently  improved  and  tne  cost  of  the  improvement  assessed 
against  the  Innas  In  the  aistrlct.  Mection  8069.  In  the  event 
thut  the  special  tar  bills  issued  unaer  this  plan  are  unpaid  at  the 
expiration  of  thirty  days 
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"ths  commissioners  may  borrow  money  not 
exceeding  toe  aggrsg  te  amount  of  such 
special  tax  bills  as  axe  then  unpaid,  and 
at  a rate  of  Interest  not  exceeding  sight 
per  cent  per  annum  and  as  suoh  unpaid 
8 pedal  tax  bills  are  paid  snail  draw 
war  ants  on  the  county  treasurer  for  the 
amuuut  of  suoh  payment  aud  pay  whatever 
may  be  so  borrowed  with  interest  th.reon." 

diction  8072.  It  is  provided  by  Section  6073  that  special  assessment 
bonds  may  be  Issued  covering  the  cost  of  mating  tne  Improvement  on 
the  road  or  part  of  tne  road  in  tne  district  under  certain  clrcua- 
stances. 


Tne  foregoing  provisions  are  tne  only  ones  autnorlclng  the 
Dorrovlng  of  money  and  tne  pledging  of  tne  credit  of  tne  district 
to  secure  tne  payment  of  tne  same.  No  autnority  appears  to  have 
oeen  gr  ntea  to  tne  commissioners  of  tne  road  district  to  borrow 
money  for  any  purpose.  At  least  tnsre  is  no  specific  ..rant  of  suoh 
authority. 


•e  are  oogni?aat  of  the  general  rule  that  an  officerhas 
by  Implication  such  powers  as  are  necessary  for  the  due  and  efficient 
exercise  of  those  powers  expressly  granted  or  ouch  posers  as  may 
be  fairly  implied  therefrom.  46  Corpus  Juris  1032,  Section  287. 
without  going  into  the  question  and  without  determining  whether 
or  nut  an  officer  has  Implied  authority  to  borrow  money  on  the  ore- 
dlt  of  tne  corporation  he  serves,  so  as  to  enable  him  to  fulfill 
the  duties  imposed  upon  him  by  law,  we  believe  it  certain  that  no 
suon  lmplleu  po-er  resides  In  the  commissioners  of  road  districts 
established  under  the  provisions  of  Article  11  of  Chapter  42. 

Section  806b  sets  forth  the  general  powers  and  duties  at  suoh 
commissioner  and  provides  In  part  as  follows: 

*3ald  commissioner  shall  have  sole,  ex- 
clusive xnd  entire  control  and  jurisdiction 
over  all  public  highways,  bridges  and 
culverts  within  the  district,  to  construct, 
improve  and  repair  such  highways,  orldges 
and  culverts,  and  shall  bavs  all  power, 
right  and  authority  conferred  by  law  upon 
roaa  ovwrseers,  and  snail  st  all  times 
keep  suoh  roads,  brldgss  ana  culverts  in 
as  good  Condition  as  the  means  at  thslr 
comm  eat  a will  permit*  * * " " 
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dy  the  Inclusion  of  the  underlined  pnrase  it  is  certain 
that  tne  legislature  contemplated  that  the  co-  mi  sc  loners  should 
only  expena  such  funds  &s  were  subject  to  disbursement.  The 
oo.  lseionere  are  not  to  extend  their  activity  so  as  to  incur  debts 
enich  can  not  be  pa la  but  are  to  keep  the  road  system  of  tho  county 
in  tne  best  condition  possible  wltn  the  funds  ehloh  are  available 
for  that  purpose.  So  in  the  instant  case,  by  reading  section  S131 
into  section  bC67,  tne  no&rd  of  Co-aiissloners  may  levy  a direct 
property  tax  for  tne  purpose  of  acquiring  rights-of-way  to  be  oon- 
veyed  to  tne  otate  for  etate  nlgnway  purposes,  yet  there  is  no 
autnorlty,  expressed  or  implied,  for  the  commissioners  to  pledge 
the  credit  of  tne  district  to  secure  funds  borrowed  for  such  a 
purpose. 


It  is  tnerefore  tne  opinion  of  tnis  office  that  the  offloers 
of  the  Clarksville  ilgnt-alie  hoaa  District  of  r-ixe  County,  have 
no  authority  to  oorroe  money  ana  pledge  tne  faith  and  credit  of  the 
district  for  the  purchase  of  rights  of  way  to  be  conveyed  to  the 
State  for  U6e  of  the  state  highway  without  complying  with  the  pro- 
visions of  btctions  6068,  5073  or  t»G73  R.  tt.  Missouri  1939. 


JU  WioViDi 


Respe/tfully  submitted, 


IkffRY  G.  KALTKilR,  Jr., 
Assistant  Attorney  Wenf.ral 


EoT* MCKlITitlCk, 

Attorney  nener&l. 
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TAXATXOl  j 


Tangible  personal  proporty  owned  by  building , 
loan  association  is  taxable  to  said  associat' 


Nove  ber  5,  1955. 

J 


Honorable  Andy  W.  Wilcox 
Chairman 

State  Tax  Commission 
Jefferson  City*  Issouri 


FI  LED 


be ar  Mr.  .Ml cox: 


This  is  to  acknowledge  your  letter  dated  October 
30*  1955*  as  follows: 

"The  Farmers  Home  Loan  Building  and 
Loan  Association  of  Nevada*  Missouri* 
several  years  ago  foreclosed  on  the 
real  estate  and  furniture  and  fixtures 
of  the  Prince  hdwards  Apartment  in 
Jefferson  City,  and  since  that  time 
the  property  has  been  assessed  to  this 
corporation.  Recently  the  Collector 
of  ^ole  County  received  payment  far 
the  real  estate  only,  the  Association 
stating  that  under  the  lav  they  were  exempt 
from  the  personal  property  in  this  Apart- 
ment, eventho  the  title  is  held  in  this 
Association. 

This  1 apartment  would  like  to  have  an 
opinion  "as  to  whether  or  not  this  personal 
property  is  taxable  to  the  Association." 


In  answer  to  your  specific  question  "As  to  whether 
or  not  this  personal  property  is  taxable  to  the  Association, 
it  is  our  opinion  that  said  personal  property  is  not  exempt 
from  taxation  and  is  taxable  to  the  Association. 


don,  Andy  W,  .ilcox 
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fiovember  5,  1935. 


The  Constitution  of  Missouri,  Article  X#  section  6, 
relates  to  "Property  exempt  from  taxation*"  and  Section  9743* 
R.  S.  iSo.  1929.  enacted  in  oursuance  to  said  constitutional 
provision,  provides  as  follows: 


The  following  subjects  are  exempt  from 
taxation:  First,  all  persons  belonging 
to  the  army  of  the  United  States;  second, 
lands  and  lots,  public  buildings  and 
structures  with  their  furniture  and 
equipments,  belonging  to  the  united 
States;  third,  lands  and  other  property 
belonging  to  this  state;  fourth,  lands 
and  other  property  belongin  to  any  city, 
county  or  other  municipal  corporation  in 
this  state,  including  market  houses, 
town  halls  and  other  public  structures, 
with  their  furniture  and  equipments  and 
all  public  squares  and  lots  kept  open 
for  health,  use  or  ornament;  fifth, 
lands  or  lots  of  ground  granted  by  the 
United  States  or  this  state  to  any  county, 
city  or  town,  village  or  township,  for 
the  purpose  of  education,  until  disposed 
of  to  individuals  by  sale  or  lease;  sixth, 
lots  in  incorporated  cities  or  towns,  or 
within  one  mile  of  the  limits  of  any  such 
city  or  town,  to  the  extent  of  one  acre, 
and  lot 8 one  mile  or  more  distant  from 
such  cl tie 8 or  towns,  to  the  extent  of 
five  acres,  with  the  buildings  thereon, 
when  the  same  are  used  exclusively  for 
religious  worship,  for  schools  or  for 
purposes  purely  charitable,  shall  be 
exempted  from  taxation  for  state,  county 
or  local  purposes." 


It  is  to  be  noted  that  nothing  is  found  therein  that 
exempts  from  taxation  tangible  personal  property  owned  by  a 
building  and  loan  association.  Thus,  as  stated  above,  in  our 
opinion,  tangible  personal  property  owned  by  a building  and 
loan  association  is  taxable  to  that  association. 


Hon.  Andy  V.  fill  cox 


Nov.  &i  1936. 
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It  might  be  that  the  Farmers  Home  Loan  Building 
and  uoan  Association  objects  to  paying  taxes  on  the  personal 
property  in  Cole  County  in  view  of  Section  9745,  R.  S.  Mo., 
1929,  contending  that  said  taxes  should  be  paid  at  their 
domicile,  which  Is  Nevada,  Vernon  County,  Missouri.  However, 
in  view  of  your  question,  we  do  not  assume  to  write  on  a 
subject  not  inquired  about. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney-General 


APPROVED: 

J.juH  W.  rfoF;-fMAa;"Jr~.,;~" 

(Acting)  Attorney -General. 


JLfllEG 


CIRCUIT  CLERK: 


Circuit  Clerk  Is  not  entitled  to  retain  fees 
earned  under  the  provisions  tt  Section  916,  R. 
S.  Mo.  1929,  In  addition  to  the  maximum  amount 
of  fees  allowed  him  under  Seotlon  11786,  Laws 
of  Mo.  1933. 


r 


Jp-nuary  74, 


Hon.  0.  0.  flyrick 
C erk  of  the  Circuit  Court 
and 

Ex-Officio  Recorder 
filler  County 
Tusouibia,  Missouri 


Dear  3ir: 


This  is  to  acknowledge  receip't  of  your  letter  of 
January  10th,  1935,  requesting  an  opinion  which  read?,  as 
follows: 


•Under  Section  916  of  the  Revised 
Statutes  of  Missouri  the  oarty  ap- 
plying for  a change  of  venue  nist 
pay  all  costs  nnd  expenses  attend- 
ing the  change  of  venue  and  the 
s&id  expense  shall  not  he  taxed  as 
costs.  The  Clerk  in  naking  up  the 
transcript  wo old  collect  his  fee 
for  this  service.  Since  the  fee 
is  not  to  he  taxed  as  costs  would 
the  Clerk  have  to  acoount  for  such 
fee  or  vould  he  be  allowed  to  re- 
tain this  fee  in  ad'  itlon  to  the 
uaximum  amount  of  fees  allowed  to 
be  ratal  ned  by  law? 

"I  would  POYjreciate  an  early  opinion 
on  this  matter." 


3ection  916,  R.  3.  Mo.,  1929,  provides: 

"All  the  oosts  and  expenses  attend- 
ing any  such  ohange  of  venue,  made 
on  the  application  of  either  ->arty, 
shall  be  taxed  against  and  r»aid  by 
the  petitioner,  and  sh^ll  not  oe 
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taxed  in  the  costs  of  the  suit;  Pro- 
vided. ho v ever . that  when  the  change 
o'?  Venue  is  sought  on  the  grounds  of 
the  prejudice  of  the  inh&bi t&nta  of 
the  county,  and  the  application  is 
controverted  by  the  opposing  party, 
the  costs  incurred  by  the  opposing 
party  in  hearing  and  determining 
said  application  shall  be  taxed  a- 
gainst  and  paid  by  the  losing  ->arty 
to  said  application." 


Section  11786,  Lavs  of  Missouri,  1333,  psige  369, 
reads  in  part  an  follows: 

"The  aggregate  amount  of  fees  that 
any  dlerk  of  the  Cirouit  Court  under 
Articles  3 and  3 of  thl3  Chanter  shall 
be  allowed  to  retain  for  any  one  year*s 
service  shall  not  in  any  oase  exceed 
the  amount  hereinafter  set  out. 
provided  further,  that  clerks  of  the 
Circuit  Court  shall  be  allowed  to  re- 
tain, in  addition  to  the  fees  allowed 
under  this  section, all  fee6  earned  by 
them  in  oases  of  change  of  venue  from 
other  counties;  mrovidea.  further. 
that,  until  the  expiration  of  tneir 
present  terms  of  office,  the  persona 
holding  the  offloes  of  Cirouit  Clerks 
shall  be  paid  in  the  same  manner  and 
to  the  same  extent  as  now  provided  by 
law." 


Section  11614,  Laws  of  Missouri , 1933,  cage  372, 
provides  in  oart: 

"It  shrll  be  the  duty  of  the  clerks  of 
all  courts  of  reoord  to  charge  and  col- 
lect, in  all  oases,  every  fee  aocruing 
to  their  jf floes  under  the  provisions 
of  sections  11785,  11787,  p/nd  11788, 
or  2l£  aw  other  statute,  except  such 
fees  as  are  chargeable  to  the  county, 
and  if  suoh  fees  be  not  paid  when  due 
by  the  arty  liable  for  the  payment, 
it  shall  be  the  duty  of  the  clerk  to 
forthwith  lBue  a fee  bill  for  same 
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and  plaee  suoh  fee  bill  In  the  hand* 
of  the  sheriff  of  the  oroner  county 
who  shall  forthwith  levy  same  on  the 
persons  liable  therefor,  or  their 
sureties,  as  authorized  and  provided 
by  section  11776.  ••••  And  quarterly 
ouch  clerk  shall  pay  Into  the  county 
treasury  the  amount  of  any  fees  col- 
lected In  exoees  of  the  sums  permitted 
to  bje  ret’-Tned  for  services  and  pay  of 
deputies  and  assistants,  and  every 
olerk  shall  be  liable  on  his  official 
oond  for  all  fees  collected  and  not 
accounted  for  by  him  as  provided  by 
law.  It  shall  be  the  duty  of  the  oounty 
court  to  examine  such  quarterly  report 
and  to  reculre  of  the  nrosecutlng  at- 
torney to  enforce  payment  of  all  fees 
therein  shown  to  be  unpaid  in  any  man- 
ner now  or  hereafter  provided  by  law. 
and,  to  that  end,  suoh  prosecuting  at- 
torney shall  have  authority,  at  any 
time,  to  direct  the  issuance  of  any 
execution  or  fee  bill  for  oosts  In  any 
oase  in  which  any  costs  accruing  to 
the  county  are  unpaid." 


Under  the  provisions  of  Section  11786,  su  ra.  Cir- 
cuit Clerks  are  allowed  to  retain  fees  not  to  eoeed  the 
amount  specified  therein  and  in  addition  thereto  all  fees 
earned  oy  them  In  oases  of  change  of  venue  from  other 
counties.  Under  the  provisions  of  Seotlon  11814,  su'ra. 

It  is  made  the  duty  of  the  Clerks  of  Courts  of  Record  to 
oiarge  and  collect  in  all  cases  every  fee  allowed  to  their 
offices  under  the  provisions  of  Sections  11785,  11786  and 
11788,  or  of  any  other  statute,  except  ouch  f ee9  as  are 
chargeable  to  tne  county,  and  It  Is  made  the  further  duty 
of  said  clerks  to  pay  into  the  oounty  treasury  the  amount 
of  any  fees  allowed  in  excess  of  the  sums  'permitted  to  be 
retained. 


In  our  opinion,  the  fees  of  the  Circuit  Clerk  for 
making  a transcript  of  record  and  proceedings  in  a case 
where  e ohan-e  of  venue  had  been  awarded  are  fees  accruing 
to  his  office.  The  fr.ot  that  fees  are  taxed  against  the 
petitioner  and  not  as  oosts  of  the  suit,  is  immaterial.  *e 
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are  therefore  of  the  opinion  that  a Clerk  of  the  Circuit 
Court  Is  not  allowed  to  retain  fees  earned  by  him  under 
the  provisions  of  Section  916,  supra,  in  addition  to  the 
maximum  amount  of  fees  allowed  to  be  retained  under  the 
provisions  of  Section  11786,  Laws  of  Missouri,  1933,  page 
369. 


Yours  very  truly. 


JAILS J L.  H0RNB09T2L 

Assistant  Attorney-General. 


APPROVED: 


Attorney-General 


JET/JLH: j 


LOTTERIES:  Specifically  prohibited  in  the  State  of 

Missouri  by  Section  10,  Article  XIV  of 
the  Constitution. 


Aureus  t 15, 


Paul  C.  olraan , Chairman 
VeteranB  of  Foreign  Wars  of 
the  United  States 
Mercantile  Trust  tulldlng 
Baltimore,  Maryland 


1955 


Dear  Z ir : 


fhic  Department  Is  In  receipt  of  your  letter  of 
August  13,  requesting  an  opinion  as  to  the  following 
state  of  facts: 

"Will  you  please  advise  me  whether  the 
laws  of  your  atate  permit  the  sale  of 
lottery  tickets  of  the  sweepstake 
variety?  If  they  do  not  would  you  kindly 
inform  me  as  to  the  section  of  the  law 
prohibiting  their  sale? 

Assuring  you  of  iy  appreciation  for  your 
prompt  reply,  at  the  above  address,  I am" 


Section  10  of  Article  XIV  of  the  Constitution  of 
the  State  of  Missouri,  provides* 

"ihe  General  Assembly  shall  have  no  power 
to  authorize  lotteries  or  gift  enterprises 
for  any  purpose,  and  shall  pass  laws  to 
prohibit  the  sale  of  lottery  or  gift 
enterprise  tickets,  or  tickets  in  any 
scheme  in  the  nature  of  a lottery,  in 
this  State]  and  all  acts  or  parts  of  acts 
heretofore  passed  by  the  Legislature  of 
this  State,  authorizing  a lottery  or 
lotteries,  and  all  acts  amendatory  thereof 
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or  supplemental  thereto,  aro  hereby 
avoided.” 


In  the  case  of  State  v*  Becker  24b  Mo*  555,  the 
Supreme  Court  of  this  State  said: 

"It  Is  not  denied  that  the  term  •lottery' 

Is,  as  Interpreted  by  the  courts  of  other 
States,  broad  enough  to  Include  every  pun- 
ishable plan, scheme  or  device  ifcereby  any- 
thing of  value  Is  disposed  of  by  lot  or 
chance,  and  It  Is  not  contended  there  yet 
lias  been  devised  nor  that  there  could  be 
devised  any  scheme  In  the  nature  of  a lot- 
tery that  the  term  lottery  Is  not,  as  thus 
Interpreted,  broad  enough  to  cover.  It 
Is  said,  however,  the  framers  of  the  Con- 
stitution and  the  statute  must  have  had 
a less  comprehensive  meaning  In  mind, 
otherwise  they  are  convicted  of  employing 
useless  words,  a conclusion  not  favored* 

It  is  to  be  observed,  however,  that  at 
the  time  the  Constitution  was  framed 
the  meaning  of  the  term  'lottery'  was 
not  so  well  settled  as  now  and  there 
was  even  then  a contention  being  made  In 
our  courts  that  there  was  a distinction 
between  a 'regular*  lottery  and  other 
devices  similar  In  respect  to  the  elements 
which  rendered  them  culpable,  but  not 
conduoted  with  the  same  formalities. 

State  v.  H'ndman,  4 *o.  App.  l.  c.  582*) 
Doubtless  to  meet  such  a conception  the 
framers  of  the  Constitution  (Sec.  10,  art* 

14)  used  the  phrase  'scheme  in  the  nature 
of  a lottery*'  Ihe  courts  of  this  State 
had  not  than  given  to  the  word  'lottery' 
the  broad  definition  (State  v*  ..'.umford ,73 
AO*  647)  subsequently  approved  and  It 
xeems  caution  rather  than  necessity  dic- 
tated the  employment  of  the  additional 
words, 'scheme  in  the  nature  of  a lottery.'  " 


In  the  case  of  State  v.  Emerson  318  Mo.  633, 
Judge  Walker  saldt 
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"The  people  in  framing  the  State  Consti- 
tution (5ec«10,Art.XIV)  declared  their 
disapproval  of  the  establishing  of  lot- 
teries or  schemes  of  chance  in  the  nature 
of  lotteries,  by  inhibiting  the  General 
Assembly  from  giving  legislative  recog- 
nition to  such  schemes • In  the  discussion 
and  interpretation  of  this  constitutional 
provision  we  have  held  that  a lottery  in- 
cludes every  scheme  or  device  whereby  any- 
thing of  value  is  for  a consideration 
allotted  by  chance.  (State  ex  rel.  v. Hughes, 
supra,  1.  c.  534.)  In  i tate  v.  decker, 
supra,  1.  o.  560,  in  line  with  our  former 
rulings  and  those  of  courts  of  last  resort 
elsewhere,  a more  comprehensive  definition 
is  givon  to  the  word  and  a lottery  or  a 
scheme  in  the  nature  of  a lottery  is  held  to 
Include  ever;  punishable  plan,  scheme  or 
device  whereby  anything  of  value  is  disposed 
of  by  lot  or  chance. 

The  crime  having  been  properly  charged, the 
proof  of  the  existence  of  the  elements 
necessary  to  establish  it  are  held  to  be 
consideration,  chance  and  a price. " 


C OH  C LOS  I OK 


In  view  of  the  foregoln  , it  is  the  opinion  of  this 
Department  that  by  reason  of  Seotlon  10,  Article  XIV,  of  the 
Constitution  of  the  State  of  Missouri,  the  establishing  of 
lotteries  or  schemes  of  chance  in  the  nature  of  lotteries. 

Is  specifically  prohibited  in  this  State. 


Respectfully  submitted. 


JOHH  ».  HOFfMAK,Jr. 

Assistant  Attorney  General 

APPROVED! 


Attorney  General 


JWtixLC 


CIROJIT  oOtTOT  REPORTERS  - Salary  determined  by  population 
as  ascertained  by  Sec.  11808,  R.  S.  Mo.  1929  as 
amended; 


November  3,  1935* 


Honorable  Ldgrr  B*  Woolf oik 
Circuit  Judge 
Troy,  Missouri 


Dear  Judge  »oclfolk: 


This  deportment  la  In  receipt  of 
your  request  for  an  opinion  relative  to  the 
salary  payable  to  the  court  reporter  of  your 
circuit  for  the  years  193i , 1933  and  1934,  and 
which  request  in  part  is  as  follows: 

'’There  is  a master  of  contro- 
versy arising  by  reason  of 
auditors'  report  recontly 
made  for  Lincoln  County,  Mis- 
souri, os  affecting  the  of- 
fice of  Court  Reporter  for 
Lincoln  County,  Missouri* 

Tie  audir  shows  according 
to  the  opinion  of  the  gentlo- 
men  auditing  the  account  of 
Court  Reporter  for  Lincoln 
County,  that  she  has  been 
overpaid  (in  his  opinion)  the 
sum  of  v5£.46  per  year  for 
the  years  1932,  1933  end  1934* 

"This  audit  comes  as  a matter  of 
surprise,  in  view  of  the  fact 
that  within  the  Inst  few  years 
all  the  various  counties  in  this 
Circuit  have  been  audited;  : t. 
harlos  in  1935* 

"The  lew  respecting  the  compensa- 
tion of  court  reporters  has  bean 
on  our  statute  books  for  many  years. 
I have  been  allowing  court  re- 


#2  - Itonorable  .-dgar  8.  -oolfolk 


porters  compensation  for  this 
circuit  on  2,  500.00  basis,  to 
be  a portioned  among  the  several 
counties,  and  a fareful  examine- 
tion  of  the  Ip.w  sesras  to  force 
the  conclusion  that  the  compensa- 
tion of  Court  Reporters  of  the 
cl*  ss  of  tlie  35th  Circuit  should 
be  k 3,000 mOO*  It  se<  ms  a clear 
proportion  to  me  that  their  salary 
la  based  on  five  times  the  vote 
east  at  the  last  gene  al  ©lection 
of  1830,  which  would  Place  the 
iroult  in  the  Cleee  of  60,100.  0, 
rather  than  the  l»>st  decennial 
census.  In  this  event  the  ourt 
reporters  for  this  Circuit  aro 
underpaid*  ihe  ep  ointment  of 
the  Reporters  in  this  Circuit  was 
made  Jan.  1,  1951,  for  the  six 
year  period. 

" I much  orefer,  if  this  be  a plain 
proposi tion,  not  to  have  any  liti- 
gation respecting  this  matter.  'Sy 
Court  Reporter  for  Lincoln  County, 
through  kindnescof  certain  embers 
of  the  bar,  and  with  their  aid,  pre- 
pared a collation  of  authorities 
end  history  of  the  lews  enacted 
concerning  the  subject  matter  in- 
volved, which  she  hanr  s mo,  and 
which  I enclose  herewith  for  your 
convenience  in  reaching  a conclusion 
of  this  onttor." 


The  compensation  of  the  court  reporter 
for  the  years  involved  is  fixed  by  the  provisions 
of  ectlon  11720,  K*  S.  Mo.  1929,  which,  in  port, 
provides  as  follows: 

"Court  reporter  shall  rece  Lve 
salary  ca  follows:  In  cities, 
or  counties  which  now  h®ve  and 
sucTTosmey  hereafter  have  a 
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population  of  sixty  thousand  or 
more,  an  r.  muni  salary  of  three 
thousand  dollars,  * * In  count lc a 
having  a po  mlatlon  of  forty- ^ive 
thousand  and  less  than  sixty 
thousand  Inhabitants,  an  annus 1 
salary  of  two  thousand  five  hun- 
dred . oilers,  * » » Provided  ixir- 
ther,  that  where  e Judicial  cir- 
cuit Is  comroaod  of  more  than  one 
county,  such  salary  shall  be  di- 
vided among  the  counties  and  be 
paid  by  them  proportional  as  the 
copulation  of  such  counties  bear 
to  the  entire  population  of  the  cir- 
cuit! ■ " 


It  la  apparent  that  the  term  "counties," 
used  In  connection  with  the  population  figures,  in 
the  above  statute,  actually  means  circuits.  This 
appears  to  have  been  the  Interpretation  placed 
upon  the  above  sta  ute  In  State  ex  rel.  Oeaslin 
v.  «alker  (1924),  257  S.  W.  470,  and  followed  in 
Graves  v.  Walker,  23  S.  n.  (2d)  1107. 

Therefore,  from  the  above  and  fore- 
going, it  is  ap  arent  that  the  salary  of  a nourt 
re  ertop  is  determined  by  the  total  population 
of  the  circuit,  and  when  a circuit  Is  composod  of 
two  or  more  counties, the  total  population  of  all 
the  counties  In  the  circuit  determines  the  mGLry 
of  the  court  re  orter  under  Section  11720,  fl,  S, 

So.  1929. 


lection  11720,  R»  5.  Mo*  1929  refers 
to  the  coot  onset  ion  of  a court  reporter  as  being 
"an  annual  salary."  he  term  "annual  salary' 
means  nothing  more  than  compensation  for  a full 
twelve  months  yoarj  neither  a monthly  alary  nor 
a oiendnr  year's  salary,  but  a salary  based  upon 
a full  year  immediately  following  the  beginning 
of  a particular  term  of  office,  Such  Is  the  hold- 
ing in  the  Llnvllle  case  (State  ex  rel.  v.  Llnvllle, 
300  S.  1066,)  and  followed  by  Sims  v.  Clinton 
County,  3 S.  a.  (2d)  69. 

The  term  "annual  salary"  does  not  mean 
that  the  salary  of  a reporter  la  fixed  at  the  time 
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of  the  appointment  for  a period  of  a lx  years*  A 
county,  curing  a term  of  office,  nay  pass  from 
one  population  clrss  to  another,  thereby  chang- 
ing the  amount  of  compensation*  State  v*  emll- 
ton,  260  i . a i,  466*  Since  under  the  express 
tor  a of  lection  11720,  H*  • Vo*  1929,  the  salary 
of  a court  reporter  la  pole?  In  proportion  to  the 
county* s population,  every  county  In  fhe  circuit 
contributing  toward  tho  total  salary  according 
to  Its  po;  ulatlon,  a py  change  In  the  population 
of  one  county  in  a circuit  would  affect  the 
amount  of  compensation  the  court  reporter  would 
receive  from  that  county*  Likewise,  the  popu- 
lation of  a circuit  :nay  Increase  or  decrease 
during  the  court  reporter’s  term  of  six  years* 

Section  11098,  R*  s*  Mo*  1029  fixes 
the  me 'hod  tor  determining  the  population  of 
counties  for  the  purpose  of  paying  county  of- 
ficers et  five  ti®*s  the  highest  minbcr  of  votes 
cast  r t the  li  st  previous  general  election*  This 
act  wra  emended  ««s  'to*  195f,  p.  569  by  filing 
the  population  of  counties  by  the  last  decennial 
census* 


In  i tate  ex  rel*  v*  »<alker,  257  ■ *w. 
470,  the  question  of  what  method  was  to  be  uaed 
In  determining  the  population  of  a circuit  was 
no  directly  posse  upon,  but  the  court  assumed 
that  the  proper  met  hoc  for  determining  the  popula- 
tion of  a circuit  was  the  total  actual  population 
of  the  counties  comprising  that  circuit*  The 
Aai  ker  C'  se  was  decided  by  the  Supreme  court  en 
banc* 


In  State  ox  rel.  v.  tloffman,  decided 
by  the  Kansas  City  Court  of  Appeals  (1927),  294 
S*  A.  429,  It  was  held  that  the  of  lclnl  court 
reporter  In  a elrcui'  consisting  of  one  county, 
was  a jaunty  officer  for  the  pur  pose  "of  fixing 
hs  selnry* 
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There  Is  no  conflict  between  the  Gea^lJh 
find  the  Rucker  cases.  he  sole  question  In  the 
Geaslin  case  was:  Is  the  amount  of  salary  of 
court  reporter  governed  by" the  total  population 
of  the  circuit#  or  by  the  roost  ponulus  county  In 
the  circuit?  The  court  held  It  was  governed  by 
tire  total  population  of  the  entire  circuit*  tfhat 
Is  now  Section  11303#  H.  S#  i'e.  1929  was  not  men- 
tioned in  said  opinion,  and  therefore  could  not 
have  been  construed.  The  court,  in  support  of  its 
decision,  concretely  applied  the  ruling  therein  to' 
the  various  circuits  to  reflect  the  results  of 
their  work,  and  In  so  doing  merely  took  judicial 
no  ice  of  the  census  figures  of  the  various  coun- 
ties. 


There  is  no  intimation  In  the  on in Ion 
of  how  the  population  of  a circuit  is  to  be  de- 
termined. The  court’s  bolding  is  limited  to  saying 
that  the  population  of  the  circuit  governs  the  o- 
raount  of  salary,  that,  "and  nothing  more.”  Such 
was  the  construction  placed  upon  the  court’s 
opinion  by  the  Kansas  City  Court  of  Appeal*  in 
the  iiucker  case.  State  ex  rel.  itucker  v.  Ho  £9 
man,  249  3.  w.  429.  The  Rucker  case  decided  only 
one  Question,  namely,  the  basis  for  calculating 
the  population.  The  question  centered  around 
whether  or  not  the  census  was  to  be  used  as  the 
population,  or  whether  the  pop  lation  was  to  be 
determined  by  multiplying  the  vote  by  five,  ns 
was  provided  in  Section  11916,  R.  S.  !o.  1919 
(Section  11308,  H.  S*  £o.  1929).  The  court  said, 

1 • c • 451: 


"The  prosecuting  attorney,  how- 
ever, contends  that  this  case 
is  controlled  by  Stete  ex  rel. 
Goaolin  v.  Walker,  502  Mo.  116, 
257  S.  W.  470,  and  that  there  the 
Supreme  Court  held  the  federal 
census  the  proper  basis  upon 
which  to  circulate  population. 

The  question  here  was  not  before 
the  court  In  that  caso.  All  the 
Supreme  Court  held  wns  that: 
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■Where  a Judicial  cir- 
cuit Is  composed  of  more 
than  one  county  the  alary 
of  a reporter  shell  be  di- 
vided among  the  counties 
end  be  paid  by  them  pro- 
portional as  the  popula- 
tion of  such  counties  bear 
to  the  entire  population 
of  the  circuit.  And  that 
in  a Jurloial  circuit  com- 
posed of  more  than  one 
county  the  salary  of  the 
court  reporter  Is  governed 
by  the  population  of  the 
circuit  anc  not  by  the  popula- 
tion of  tha  most  poouloue 
coun  ty  there In • * 

Ko  other  cue  at  ion  urns  before  the 
court,  ana  no  other  question  w-s 
ceclcjecl  Te  T^Ts  o T calculation 
wrs  not  Involved,  although  both 
sides  apparently  submitted  the 
cueatlon  on  the  ‘heory  that  the 
federal  censtis  con  . rolled*  This 
cr se  is  not  in  any  sense  an 
authority  for  the  appellant  In 
this  case," 


In  the  Sucker  case,  the  court  pointed 
out  that  a probation  officer  appointed  by  the  cir- 
cuit Judge,  and  paid  by  the  county,  ms  o county 
officer. 

In  liesting  v*  Jasper  County,  232  8,  W* 
730,  l.c.  701,  the  court  said: 

"Our  conclusion,  from  the  fore- 
going, is  that  rrobotlon  officers 
nre  public  officers  whose  duties 
are  created  by  law,  are  to  be 
wholly  performed  within  he 
limits  of  a county  nnd  for  the 
benefit  of  tho  people  of  that 
county,  nnd  whose  ealnrles  are 
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paid  by  the  county  court  from 
the  funds  of  such  counties,  end 
appellant  Is  therefore  e county 
officer  (citing  cases),  as  these 
worbs  are  used  in  section  11016, 
H.  S.  yo*  1919,  ♦ m ■ 


Section  11016,  H.  £.  Mo*  1919  provided 
for  tho  determination  of  the  population  for  paying 
"county  officers"  upon  e bosls  determined  by  five 
times  the  vote. 

t©  may  easily  distinguish  ths  esses, 
ftnte  ex  rcl.  v.  I tel,  242  Mo.  293,  Greeno  County 
v.  l.ydy,  26S  Mo.  77,  wber<  in  the  courts  hnvo  de- 
cided that  ^he  robot©  Judge  la  not  a county  of- 
ficer, from  the  present  controversy,  for  the  r 
that  the  robrte  Judge  Is  e pert  rnd  parcel  of  the 
Judlclnry,  so  crested  by  Article  I of  tho  Mis- 
souri Constitution,  while  county  officers  generr  Uy 
re  ere-  tc  under  the  provisions  of  Article  IX 
of  the  Const  itution  relating  to  counties,  cities 
and  towns. 


The  court  reporter  erformo  duties  In 
the  county,  la  paid  from  the  county  treasury,  and 
the  amount  of  such  compensation  Is  determined  by 
the  ratio  the  -opulntlon  of  the  county  bears  to 
the  entire  population  of  the  circuit.  The  circuit 
court  reporter  Is  compensated  as  other  county  of- 
ficers, and  for  the  purpose  of  determining  the 
copulation  of  the  county.  Is  a county  officer" 
within  the  moaning  of  Section  11808,  i-.  8.  Mo. 

1929  snd  as  onende  • 

The  only  provision  mode  In  the  county 
budget  act,  designed  to  pay  the  full  operating 
costs  of  the  county,  for  the  payment  of  salaries 
Is  in  Clraa  4 (Lavs  Mo.  1333,  p.  341),  wheroln 
the  county  court  la  required  to  set  aside  an  nmount 
suf  lciont  to  nay  the  salaries  of  all  county  of- 
ficers." re  court  ro'orter  comas  within  this 
class  and  la  paid  from  this  class  on  the  theory 
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he  18  a county  officer.  The  fact  that  a court  re- 
porter -nay  psrfors  similar  duties  in  other  counties  of 
the  circuit  does  not  destroy  his  clnscif lea t Ion  of 
being  a county  officer." 

While  the  prosecuting  attorney  la  a 
county  officer,  some  duties  nre  imposed  upon  him 
which  nre  to  be  performed  in  other  counties,  on 
chnnges  of  venue,  the  prosecuting  ettornoy  of  one 
county  prosecutes  for  the  state  lr.  he  county  to 
wh-ch  the  case  Is  sent;  the  reoron  being  that  the 
L. t:slat>ire  so  cecreed  it.  .he  rorformonce  of 
this  decreed  law  in  other  counties  does  not  destroy 
his  classification  of  being  a county  officer.  The 
same  holds  true  of  the  circuit  court  reporter. 

The  Kucker  oose,  supra,  having  s hel- 
ically decided  the  question  that  a court  reporter 
is  a county  officer,  the  duty  of  this  office  la  to 
follow  the  law  as  written. 

Having  thus  far  ceeiced  thr.t  a court 
reporter  is  a county  officer"  within  the  uocnlng 
of  Section  11303,  3.  Me*  19C9  end  as  emended, 

we  nex  pe3s  to  he  question:  ffbat  effect  did 
the  repeal  of  ection  1130C,  u*  S*  Me.  1929  and 
the  enactment  of  a new  statute  by  the  1933  Legislrturo, 
hnve  upon  the  salaries  of  the  court  reporter?  It 
may  be  urged  t!:at  under  the  awkward  wording  of  the 
L 'nville  e?:sc,  supra,  that  he  salary  of  the  court 
reporter  herein,  at  tha  time  of  his  a ointment  in 
1131,  was  fixed  for  the  full  a lx  year  ngreement* 
eh  la  not  the  he  Id  in  of  the  I ’nville  Cose,  fuch 
a decision  would  down  in  this  State  a rule  of 
law  hat  a public  officer,  at  the  beginning  of  his 
term  of  off!  c,  acq\ilres  a vested  right  in  he  s- 
mount  of  compensation  paid  by  that  office  whit* 
the  Legislature  woul  ■ e without  authority  to  change, 
during  his  term* 

In  State  ex  rel.  iic&ittrick  v.  Bair, 

63  3.  W.  (2d)  64,  it  was  held  that  a public  officer 
acquires  no  vestc  ? right  to  compensr  tion  fees  for 
his  office,  but  that  sue’  com;ensotlon  is  subject 
to  legislative  control.  Therefore,  when  the  Legis- 
lature repealed  section  11806,  F.*  ?*  Ho.  1929,  Laws 
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Mo.  1933,  p.  370,  and  substituted  the  decennial 
cenarjs  In  lieu  of  the  five  times  the  vote  basis  for 
determining  the  population  of  a county,  the  Legis- 
lafrarQ  dec  eed  e new  basis  for  date  raining  the 
population  of  count  to  a for  the  purpose  of  paying 
salaries  to  county  of  fleer  a. 

The  Legislature  of  1935,  Laws  Mo.  1935, 
p.  £23,  pissed  Section  11720-A  relating  to  additional 
salaries  for  court  reporters  in  circuits  hiving  a 
population  of  less  then  45,000.  Since  a construction 
of  that  section  Is  not  Involved  herein,  we  pass  the 
same  without  com  ent. 


CpKCLUS ION. 


It  Is,  therefore,  the  opinion  of  this 
office  that  a court  reporter  1s  a ‘'county  officer,” 
within  the  meaning  of  ection  11806,  U*  5*  Mo. 

1929,  as  amended | that  the  population  of  a circuit 
for  the  purpose  of  determining  the  amount  of  com- 
pensation a court  reporter  la  entitled  to  receive, 
is  determined  by  feet  ion  1130G,  u.  S#  Mo.  1929  be- 
fore and  after  the  1933  amendment*  that  the  popula- 
tion of  the  county  for  the  purpose  of  paying  the 
court  reporter  prior  to  July  24,  1933  was  determined 
by  multiplying  the  vote  by  five;  that  since  said 
date,  the  population  of  the  county  for  the  purpose 
of  cetera  inlng  the  snl*  ry  of  the  court  reporter  la 
determined  by  th^  last  decennial  census. 


Rr  spectfully  submitted , 


PR/KKLXH  . RIAGAN 

Assistant  Attorney  General 

A i'  HOV.  D j 


irar" 

Attorney  General 

FI  R«FI 


ALL  APPLICANTS  FOB  OLD  AGE  ASSISTANCE  MUST  HAVE  RESIDED  WITHE:  THIS 
STATE  FOR  FIVE  YEARS  OR  MORE,  WITHIN  THE  N I YEARS  IMMEDIATELY  PRE- 
CHUIHG  TBH  FILIi.G  OF  THE  APPLICATION  FOR  AS3lSTAi:CE.  ALSO  MUST  HAVE 
BEEN  A RESIDENT  OF  TEE  STATE  FOR  ONE  YEAR  NEXT  -RECEDING  THE  FILING 
OF  SAID  APPLICATION  FOR  ASSISTANCE. 


I* 


\ 


November  21,  1935 


Mrs.  Fannie  Wooldridge,  Secretary 
Old  Age  Assistance  Board 
WentzTille,  Missouri 


filed 


Dear  Madam: 


We  acknowledge  receipt  of  your  letter  of  November 
12,  as  follows: 


"The  Statute  providing  for  Old 
Age  Assistance  provides  that  as 
a condition  of  eligibility  the 
applicant  must  have  resided  in 
the  State  of  Ulssouri,  one  whole 
year  next  before  the  filing  of 
the  application;  it  further  pro- 
vides that  applicant  must  have 
lived  in  the  State  at  least  five 
years,  during  the  nine  years  im- 
mediately preceding  the  date  of 
application.  In  view  of  the 
fact  that  the  purpose  of  the  law 
is  to  aid  bonafide  residents  of 
the  state. 

The  question  has  arisen  in  our 
mind  as  to  whether  or  not  the 
proviso  that  applicant  shall  live 
in  the  state  five  years  out  of 
the  nine  years  iimedlately  pre- 
ceding the  date  of  the  applica- 
tion is  for  the  purpose  of  pre- 
venting an  influx  of  eligibility, 
in  the  first  instance. 


Mrs.  Fannie  Wooldridge 


November  21,  1935 


-2- 


We  are  of  the  opinion  that  this 
ouestion  is  going  to  be  raised, 
by  appeal  to  the  Circuit  Court  in 
our  County,  provided  the  board 
rules  that  versons  who  have  been 
bona fide  residents  of  the  State 
for  one  year  next  before  the  date 
of  the  application  are  also  re- 
quired to  have  lived  in  the  state 
five  years  out  of  the  next  -ore- 
ceding  the  date  of  application; 
in  other  words,  it  is  the  conten- 
tion of  some  that  the  five  years 
proviso  only  applies  to  persons 
coming  into  the  state  after  the 
Statute  was  enacted.  If  it  is 
possible  for  us  to  have  your  ooinion 
on  this  point,  we  shall  aporeciate 
it  very  much. ■ 


The  Act  in  question  is  entitled,  "PSHSIONS  AND  RSTIB3- 
LGiHT  FUNDS:  Providing  for  Assistance  for  Residents  of  the  State 
over  the  age  of  fO  years  under  certain  conditions  and  require- 
ments. " 


The  purpose  of  this  Act,  as  stated  under  the  above 
title,  on  ooge  308  laws  of  Missouri  1935*  i8  a*  follows: 

"AH  ACT  to  provide  for,  regulate 
and  fix  the  conditions  and  re- 
quirements for  assistance  for 
residents  of  the  State  over  the 
age  of  70  years;  etc." 


As  stated  by  the  Court  in  Bets  v.  Kansas  City  Southern 
Bailway  Co.  287  S.*.  U45,  31^  Mo.  390,  Judge  Ragland,  sneaking 
for  this  court  in  banc,  in  Grier  v.  Hallway  Co.  286  Mo,  l.c,  53U, 
said. 


"The  primary  rule  for  the  inter- 
pretation of  statutes  is  that  the 
legislative  Intention  is  to  be 
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ascertained  by  means  of  the  words 
it  has  used.  All  other  rules  are 
incidental  and  mere  aids  to  be 
invoked  when  the  meaning  is  clouded. 
When  the  language  is  not  only  plain, 
but  admits  of  but  one  meaning, 
these  auxiliary  rules  hare  no  office 
to  fill." 


Section  4 of  the  Act  provides: 

"Subject  to  the  provisions  and 
under  the  restrictions  contained 
in  this  Act,  every  aged  person 
who  has  no  Income  or  an  income 
inadequate  to  provide  a reason- 
able subsistence  compatible  with 
decency  and  health,  but  in  any 
event  not  exceeding  $30.00  per 
month,  shall,  while  residing  in 
the  State,  be  entitled  to  assist- 
ance in  old  age.  Provided,  that 
idle  re  a husband  and  wife,  who  are 
living  together,  are  both  entitled 
to  assistance  under  the  -provisions 
of  this  act,  the  maximum  mount  to 
be  received  by  both  shall  not  be 
more  than  $45.00  per  month." 


From  reading  the  above  provision  it  is  clearly  stated 
that  every  aged  person  subject  to  the  provisions  of  this  Act, 
while  residing  in  this  State,  shall  be  entitled  to  assistance. 
This  provision  does  not  exclude  aged  persons  from  the  provisions 
of  this  Act  who  have,  for  any  reason,  corae  into  this  State  having 
a good  intention  to  became  residents  of  the  State  of  Missouri  who 
later  qualify  for  the  old  age  pension,  fills  would  work  a great 
injury  or  hardship  upon  such  people  and  be  against  public  policy; 
furthermore,  it  would,  in  many  instances,  prevent  them  from 
migrating  to  this  State.  Ho  doubt  the  requirements  as  to  the 
time  the  applicant  must  be  a resident  of  the  State  and  reside 
herein  prior  to  the  filing  of  the  application,  is  so  included  in 
this  Act  for  the  purpose  of  preventing  many  persons  from  other 
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states  moving  here  for  the  sole  purpose  of  obtaining  the  old  age 
pension.  However,  there  is  no  distinction  made  in  the  whole  of  the 
Act  as  to  people  now  residents  of  Missouri,  and  to  anyone  who  may 
later  become  a resident  of  this  State.  It  is  a fundamental  role 
of  construction  as  held  in  State  ex  rel,  Gass  v.  Gordon  266  Mo. 

39U,  that  the  statute  should  receive  a sensible  construction  such 
as  will  effect  the  legislative  intention,  and,  if  possible,  so  as 
to  avoid  an  unjust  and  absurd  conclusion. 


Section  6 of  the  Act  provides, 

"Old  age  assistance  may  be  granted 
only  to  an  applicant  who,  has  at- 
tained the  age  of  JO  years  or  up- 
wards, is  incapacitated  from  earn- 
ing a livelihood  and  Is  without 
adequate  means  of  support,  is  a 
citizen  of  the  Jnited  States,  has 
resided  in  the  State  for  5 years 
or  more  within  the  9 years  imme- 
diately preceding  application  for 
assistance  and  for  the  one  year 
next  preceding  the  date  of  appli- 
cation for  assistance  (absence  in 
the  service  of  the  State  or  of  the 
United  States  shall  not  be  deemed 
to  interrupt  residence  in  the 
state  if  domicile  be  not  acquired 
outside  of  the  state),  is  not  at 
the  date  of  making  application  or 
of  receiving  aid  an  inmate  of  any 
prison.  Jail,  insans  asylum,  or 
any  other  public  reform  or  correc- 
tional institution,  and  has  no  child 
or  other  person  responslbls  under 
the  lav  of  this  state  and  found  by 
the  state  board  or  by  the  county 
board  able  to  support  him." 


The  above  section  provides  that  an  applicant  to  qualify 
must  have  resided  in  tills  State  for  five  years  or  more  wi thin  the 
nine  years  inriediately  preceding  application  for  assistance,  and 
one  year  next  preceding  the  date  of  application  for  assistance. 


Mrs 
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This  section  does  not  require  the  applicant  to  have  resided  in 
this  State  orior  to  the  enactment  of  this  lav.  If  this  were 
true  then  it  would  follow  th.*t  no  one  later  becoming  a resident 
of  Missouri  could  thereby  qualify.  However,  the  law  refers  to 
the  tine  applicant  has  resided  in  the  State  orior  to  the  filing 
of  his  ap  plication  in  every  instance. 


Section  9 of  the  Act  provides, 

"An  aDolicaat  for  assistance 
shall  deliver  his  claim,  in  writing, 
to  the  county  board,  in  the  manner 
and  form  prescribed  by  the  State 
Board.  All  statements  in  the  ap- 
plication shall  be  sworn  to  or 
affinned  by  the  applicant,  setting 
forth  that  all  facts  are  true  in 
every  material  point." 


This  section  of  the  Act  provides  the  manner  and  form 
in  which  applicant  is  to  deliver  the  application. 


Section  l4  of  the  Act  provides, 

"The  assistance,  if  allowed, 
shall  commence  on  the  first 
day  of  the  calendar  month, 
following  that  on  which  the 
petition  was  received  by  the 
county  board." 


The  above  section  merely  states  when  such  assistance 
shall  commence,  if  sane  shall  be  allowed.  Nowhere  embodied  in 
this  Act  is  there  any  stipulation  as  to  what  time  these  applica- 
tions shall  be  filed.  Ve  conclude  that  same  may  be  filed  any 
time  after  the  effective  date  of  the  act. 


Mrs.  Fannie  Wooldridge 


to ov ember  21,  1935 


* 


CQLCLUdlQM 


Therefore,  front  the  foregoing,  we  are  of  the  opinion 
that  the  old  age  assistance  law  clearly  and  expressly  provides 
all  applicants  for  such  pension  taist  hare  resided  within  this 
State  for  five  years  or  more,  within  the  nine  years  immediately 
preceding  the  filing  of  application  for  assistance,  and  must 
have  been  residents  of  this  State  for  one  year  next  preceding 
the  filing  of  applications  for  assistance. 


Heepeetfully  submitted. 


J.  X.  TAYLOR 

Assistant  Attorney  General 


APPHQYED: 


JOHN  ?I  Homuulr,  Jr., 
(Acting)  Attorney  General 
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County  Court  cannot  relieve  ivself  of  the 
duties  imposed  by  statute,  relative  !*>  the 
poor,  by  delegating  its  duties  to  a uoard 
established  by  it* 
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Honorable  John  J.  Wolfe 
Associate  Prosecuting  attorney 
St.  Louis  County 
Clayton,  Missouri 


Dear  l r.  Aolfe: 


Phis  Is  to  acknowledge  you r letter  as  follows: 

"The  League  of  omen  Voters  and  other 
civic  organisations  in  St.  Louis  County 
prevailed  upon  the  Children's  Bureau 
of  the  U.  S.  Department  of  ^abor, 
ashington,  D.  C.,  to  conduct  a survey 
of  child  welfare  services  in  St.  Louis 
County,  and  in  iugust  of  this  year 
the  Bureau  of  the  Department  of  Labor 
made  its  report. 

"One  of  the  parts  of  the  report  contained 
the  following  findings: 

" 1 Poor  relief  . 

TKe  statutes  make  the 
county  court  responsible  for  the  admin- 
istration of  relief  to  the  poor  and  in 
St.  Louis  County  the  court  itself  dis- 
pensed such  relief.  The  court  did  not 
employ  a staff  to  assist  it  in  this 
work  hence  the  investigation  of  such 
cases  consisted  only  of  the  inquiry  in 
open  court  and  subsequent  supervision 
was  not  given.' 

"The  inaccuracy  and  room  for  error  in 
procedure  administering  monetary  aid  in 
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the  above  manner  is,  of  course,  obvious 
to  any  one  familiar  with  the  pauper 
situation  of  a county  of  this  size  and 
in  the  summary  of  recommendations,  the 
Children's  Bureau  makes  the  following 
recommendation  respecting  public  welfare: 

"*1.  If  legal  authority  for  the 
establishment  of  a county  department  of 
public  welfare  can  be  obtained  such  a 
department  should  be  set  up  with  an 
advisory  board  of  citizens  appointed  by 
the  county  court  and  containing  one  or 
more  members  of  the  county  court.  (An 
attorney  general's  ruling  might  make 
this  possible  if  such  a ruling  could 
authorize  the  county  court  to  delegate 
certain  of  its  functions  to  properly 
appointed  agents.) 

n 'a  qualified  director  and  assistants 
in  sufficient  number  to  carry  on  the  work 
of  the  department  should  be  appointed  by 
the  county  court  on  the  recommendation  of 
the  advisory  board  on  the  basis  of  grain- 
ing and  experience.' 

"I  should  like  very  much  to  have  an 
opinion  from  you  as  to  whether  or  not 
the  court  could  legally  set  up  a department 
of  Public  elfare  in  accordance  with  the 
above  recommendation,  and  if  you  can  give 
the  matter  of  this  opinion  some  preferenc 
I should  like  to  be  able  to  take  the 
matter  up  shortly  backed  by  your  opinion, 
so  that  some  intelligent  h ndling  of  the 
welfare  situation  of  the  county  can  be 
obtained. B 


The  narrow  question  presented  in  your  inquiry  for 
determination  relates  to  the  right  of  the  county  court  to 
delegate  its  duties  to  a epartment  of  Public  elf are, to 
be  established  by  the  county  court. 

It  is  our  opinion  that  the  county  court  cannot 
establish  a I; epartment  of  Public  K-elfare  for  the  following 
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reasons:  (1)  There  is  no  statutory  authority  for  the 

establishment  of  such;  (2)  that  if  established  there  would 
be  no  provision  for  the  paying  of  expenses  of  said  depart- 
ment; (3)  that  the  county  court  must  perform  the  duties 
prescribed  by  statute,  in  person,  and  not  delegate  same 
to  other  persons. 

\rticle  4,  Chapter  90,  R.  S.  Mo.  1929,  relates  to 
"County  Poor,  Support  Of",  and  Section  12950  provides  as 
follows : 


"Poor  persons  shall  be  relieved,  main- 
tained and  supported  by  the  county 
of  which  they  are  inhabitants." 


Section  12953,  R.  s.  Mo.,  1929,  provides  as 

follows : 


"The  county  court  of  each  county, 
on  the  knowledge  of  the  judges  of 
such  tribunal,  or  any  of  them,  or 
on  the  information  of  any  justice 
of  the  peace  of  the  county  in  which 
any  person  entitled  to  th-  benefit 
of  the  provisions  of  this  article 
r sides,  shall  from  time  to  time, 
and  as  often  and  for  as  long  a time 
as  may  ce  necessary,  provide,  at  the 
expense  of  the  county,  for  the  relief, 
maintenance  and  support  of  such 
persons." 


Section  12954,  K.  S.  Ko.  1929,  provides  as  follows: 


"The  county  court  shall  at  all  times 
use  its  discretion  and  grant  relief 
to  all  persons,  without  regard  to 
residence,  who  may  require  its  assist- 
ance." 


A.  readng  of  the  above  sections  pertaining  to  the 
support  of  the  county  poor,  shows  that  the  duty  rests  upon 
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the  county  court  to  provide  relief  and  rnintenance  and 
support  of  poor  persons  when  it  is  a direct  relief.  The 
county  court  has  the  right,  however,  when  it  establishes 
and  maintains  a poorhouse  for  the  relief  of  poor  persona 
to  make  rules  and  orders  for  the  governing  of  said  poor- 
house  thus  established.  Nowhere  in  said  article  is  it 
provided  that  the  county  court  may  set  up  a department 
or  office  for  the  purpose  of  paying  direct  relief  or  the 
giving  of  assistance  to  poor  persons.  absent  such  statu- 
tory authority  it  is  our  opinion  that  the  county  court  can- 
not do  so.  If  the  county  court  establishes  a board  of 
Public  '-elfare,  then  it  is  our  further  opinion  that  there 
is  no  statutory  authority  for  the  paying  of  expenses  or 
salary  of  said  board. 

The  paramount  reason  we  are  of  the  opinion  that 
the  county  court  cannot  establish  a department  of  public 
welfare  is  because  the  duties  and  powers  imposed  upon  the 
county  court  for  the  direct  relief  of  the  poor  involve  a 
trust  and  confidence,  judgment  and  discretion,  and  thus 
cannot  be  delegated. 

In  the  Board  of  Commissioners  of  Kxcise  of  Delaware 
Comity  v.  Sackrider,  35  N.  Y.  Reports,  p.  154,  1.  c.  156 
et  seq.,  the  court  said: 

"*  * * It  Is  not  a case  where  the  commis- 
sioners employ  an  attorney  to  bring  par- 
ticular suits,  they  themselves  having 
first  considered  the  question  as  to  the 
propriety  of  the  suits;  but  the  attorney 
is  left  to  act  in  the  place  of  the  board 
of  com  ds si oners  and  determine  for  them 
what  suits  shall  be  brought.  The  commis- 
sioners substitute  the  attorney  in  their 
place  and  stead,  and  undertake  to  depute 
to  him  all  their  authority,  so  far  as  they 
have  authority,  to  determine  any  question 
as  to  the  propriety  of  bringing  suits 
against  individuals  for  violation  of  the 
excise  laws. 

"In  my  opinion,  the  commissioners  of  excise 
are  clothed  with  something  more  than  a mere 
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naked  authority;  they  are  Intrusted  with 
an  office  which  requires  discretion,  and 
are  clothed  with  a trust  which  Is  to  be 
exercised  for  the  public  good.  Etc. 

* * * * * * 

"The  duties  of  the  office  involve  a trust 
and  confidence  which  they  cannot  assign 
to  a stranger.  (Cases  cited) 

****** 

"The  law  having  cast  the  duty  upon  the 
ooard  of  commissioners  of  excise  in  such 
a case,  I do  not  think  it  can  be  or 
should  be  deputed  to  third  persons.  Etc. 

***.,•**  * 


In  Perry  and  Pinehout,  Overseers  of  the  Poor  of  the 
Town  of  aratoga  Springs  v.  T;,  nen , 22  Sarbo  r's  Sup.  Ct. 
Reports  (N.  Y. ) 137,  1.  c.  140,  the  court  said: 

"*  * * In  cases  of  the  delegation  of 
a public  authority  to  three  or  more 
persona,  the  authority  conferred  may 
be  exercised  and  performed  by  a majority 
of  the  whole  number.  If  the  act  to  be 
done  b virtue  of  such  public  authority 
requires  the  exercise  of  discretion  and 
judgment— in  other  words,  if  it  is  a 
Judicial  act— the  persons  to  whom  the 
authority  is  delegated  must  meet  and 
confer  together,  and  be  present  when  the 
act  is  performed;  or  at  least  a majority 
must  meet,  confer,  and  be  present,  after 
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all  have  been  notified  to  attend,  * *w 


See  also,  Co.iraonwealth  v*  Armstrong.  4 Pa.  County, 
5 and  6;  Bungles  et  al,  v.  Collier  et  al.,  43  Mo.  353  1.  c 
365. 


Yours  very  truly. 


James  L.  BornBostel 
Assistant  vttorney-General 


JLHsKG 


APPROVED: 


JOHN  W.~ HOFFMAN,  Jr. 
(Acting)  Attorney-General 


I. 


Ll-JJ'  ill  (1)  Information,  (2)  Sell  lntoxio^tlng 
liquor  without  a lioer.no,  (3)  Proof  that 
a retailer  has  no  lioonoo.  (4)  Principal 
liability  to  aot  of  a/rent. 


II.  LS1AL  "TTn J : 


J. 


• It*  rarker  Turk 
Prosecuting  Attorney 
'uhuyler  County 
Lancaster,  itissouri 


7e  ruary  19,  l'J35 


joor  Uir» 


This  to  to  aostnowlodio  reoeint  of  your  loiter 
of  reoent  date,  requustlnf  an  opinion  from  thli  office, 
>hloh  roads  as  follows i 

"In  ao  uch  ao  there  ooo  i to  uo  few. 
if  any,  decisions  by  a-  el late  courts 
under  the  non  llqu*r  control  -ct  (ainoe 
repoal^  I wool  a^reciate  it  if  your 
offloe  would  send  co  up*  roved  for:*.o  or 
citations  whrre  they  nay  be  V und,  of 
informations  that  ooald  bo  used  in  >to- 
oecutiuv:  eroons  for  n^llin  • at  retail 
liquor  without  a lloenoo  and  for  io»- 
seneln-  liquor  not  sta:*  ed  or  unu- 
factured  ao  provided  by  law,  rill  you 
alno  tell  ao  the  ou ft to  »ry  anner  of 
"■rorliv:  that  a rota  liar  does  not  -x>e- 
aee"  a Jtato  llooneo  for  welling  liquor 
(whisky,  eto.'  r the  ncka^e.  I have 
a witness  who  will  testify  that  h*  nu> 
ohaoed  alcohol  from  an  ewr>loyee  in  a 
road  house,  the  owner  was  resent  >ut 
not  In  the  room  at  the  time.  Under  the 
now  act  oould  I stick  the  owner  for  the 
sale,  he  had  no  license  to  sell  anything 
but  5.'!  seer.  If  I ooul.i  not  stick  hia 
for  the  o le  could  any  othor  ebarrre  bo 
brought*  Any  inform  tlon  y u can  ^ive 
mo  alon^  thio  line  will  be  deeply  a-w 
-*reolatod  ao  I would  like  to  stop  boot- 
leaping  around  here  If  there  lo  any  way 
to  do  it. 


^on.  H.  Perteer  York 


3/19/35. 


•X  would  also  like  your  opinion  on  a nat- 
tar  of  legal  et  ioa.  tforo  talcin  g of- 
fice ua  froaeoutiiv  Attorney  X waa  ap- 
pointed l >y  tar  oourt  to  defend  & aan 
otuxr  ©e  with  steal in  shoe  . rhere  was 
also  another  attorney  appointed  to  assist 
<*••  The  of.  was  found  guilty  ami  wo  ar>- 
ooled.  Mow  that  X aw  ? n>  '©outing  Attorney 
would  it  bo  wron*;  for  mt  to  follow  up  this 
a sal  on  behalf  of  l.i9  defendant,  or  should 
1 ilhdraw  f r a the  ousel* 


X. 


LM 

ut  : 


The  an*-*# Hate  oourt t of  this  ^tate  have  not  massed  on 
nay  Information  dwin  under  th«  provisions  of  the  nee'Llvuor 
Control  Act*  found  at  page  77,  I, awe  of  tflsmouri , ?-rtra  easier., 
1 ?ot  that  reason  there  le  no  a*-  rovsc  forme  for 

Informations  drnwn  under  the  new  act.  «e  are  of  th*  eminimn, 
ho  were  r,  that  an  Information  whiot  eu  stant tally  fd  Hours  the 
language  of  the  statute*  would  be  sufficient,  end  we  are  en- 
oloein»r  a oypf  of  an  Information  charging  the  eale  of  intoxi- 
cating liquor  without  a license  which  we  bell ewe  *ould  be 
sufficient. 


XT. 


Law 

kxiite.lS. 


Unuer  the  ol-  dra.  ishon  law,  & lleenee  wae  redui  ed  to 
eell  intoxio&tln  liquor  in  raj  quantity  lets  thnn  three  gal- 
lons. In  felloy**  Criminal  haw  and  . roo^dun?,  (4th  ©d.),  pays 
985,  the  note  there©-,  has  tlv  following  to  say  in  regard  to  the 
sale  of  into  ioatiag  liquor  without  a lioenee; 

• t©  verson  shall,  directly  or  indirect- 
ly, eell  intoxlo^tlari  liquors  in  any 
quantity  Is**  thnn  three  gallon*  either 
at  retail  or  in  the  original  -wickers, 
without  hr, ln.r  out  a Horns*  as  a dram- 
shop keeper. 

•This  law  Tonainr  on  the  statute  books 
unTepssled,  and  there  would  seen  to  be 
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ao  reason  «hy  proeeoutioiiii  a&y  not  a till 
fa*  brought  andsr  it,  not%  Uh&Uidli^;  the 
greeter  eti'isfcaee  *1  tin;  rofal^ition  l*v, 
r-lth  shleh  it  is  not  ©therelsf?  inooaeiot^nt. 


"The  indieUsent  *iet  tiuurgt  that  the  &e» 
fendsat  sold  iutoaicaiitv  liquor  In  less 
quantity  ifa&a  throe  g&llof.»j  it  io  not 
auffioient  to  allege  that  he  ©old  on© 
ni&t,  aor  that  fa*  ©old  & lee#  quantity  thaw* 
three  gallons.  rut  it  is  not  a^oeasary  to 
st&t#  the  nee*  of  tfc*  ")«xmn  to  «hora  th«  sale 
usui  %s(Je,  m*r  the  rlo©  of  the  liquor.  nor 
the  &ind  of  11  «uc.r f sao<r.>t  ’ i»|®(*.ieetiit%’ 
liquor*;  ao*  that  xt  use  v*ad*  to  «os<*  ,-©y*o-*4 
or  ^onsoua  w th*  4 or  ore  mkwm*  ?’vt  it 
nut  be  oh4nr ,)•*£  tnst  the  *»X*  »%«  utdo  tritfa- 
out  » lle«*e©»  If  the  imHetmmt  * 

«n«iif  io  deeori  tion  of  the  off  ©nee  yy  »«st~ 
tin,--  out  th»  nr  too,  kina  d*d  Quantity  of 
liquor,  and  to  &&©»  sold,  the  .&od  .mst 
oowrenpciaA  with  tho  ladlOttisni.  »o  f&r  at 
least  as  regard*  the  kind  of  liquor  and  ••**- 
Boa  to  srfeoa  void*  Thu*,  sshere  the  charge  »ae 
for  eel  ling  into*  lasting  liqueurs,  to  sit, 
skiiaky,  famudy,  ru  , gin,  --roof  that  the  liquor 
sold  *&s  alcohol  wo#  iasuf f latest  to  sustain 
t'v?  e«aars«.  J‘roof  of  the  sale  of  » half  nini 


or  r*.«y  quantify  less  tfr.in  three  cal  Iona  will 
sustain  thts  on&rgs,  although  the  ladieteeat 
allege  t>«  sale  of  oa*  plat.  J*or  Is  tioe  wa- 
ter 1&1„  further  tfc*n  to  ahoe  *h*»t  the  offeree 
was  co^oittc^  itl  in  <mo  year  nroviour.  to  the 
finding  of  ti*~  Ir*act»eat;  therefore  & sale 
s*»y  he  alleged  on  on*,  d&y,  end  the  proof  my 
be  of  & sale  on  another*  ut  if  the  ©tide  o© 
is  specific  k»  to  the  date  allowed,  and  no 
other  proof  is  sheen,  it  is  error  to  in* trust 
»s  to  other  date®,  ftrery  die  Hast  *&le. 
shetuer  to  th“-  seas  *ymx  or  to  a^Tersi  per* 
sons  so  erotely,  constitute  sl  dirtied  and 
•enerete  of fens*,  for  whioh  there  .-say  be 
dlsti"'Qt  counts  or  xndiafc^nta,  and  eepn*t t* 
pttnIaJwicritts  afift*ar-«s<3.  In  general  the  date 
on  wfaloh  an  offense  la  alleged  to  have  been 
a©:r«i  tied  is  ifit'JSterial,  hut  when  there  are 
i*o  or  wre  Indletaents  «u?r.in»t  the  »&  <i  per- 
«on  for  alnilaar  offeneea,  and  the  foature 
dletln^uiftbife?  th»«  ii  the  dlfferettfHl  In  %ht 
dates,  the  date  i«  1p»  nterlal  t<  r>r«r*nt  the 
- : "-  --In-  V .o  aMNitttA,ltr  the 


^ offeree.  It  has  been  suggested  by 
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the  oourt  ih&t,  when  on-  la  to  ue  in- 
dicted at  the  aa^e  ters  for  ceverul  or 
auooee  ive  vlo'ntl  na  of  the  statute, 
the  better  "rnctloe  would  be  to  ^resent 
one  indictment,  with  a eir'Orate  count 
for  erch  offense,  and  distinguish  then 
from  each  other  by  date  r nuns  of  the 
erson  to  whoa  the  liquor  was  sold,  or 
in  some  other  into  llgent  maimer.  hen 
the  indictment  oharrse  the  selling  In  a 
r:*aerol  way,  without  a reifying  the  per- 
son or  price  or  kind  of  liquor  Involved 
in  the  sale,  the  elate  nay  oall  '-ay  wit- 
ness or  witnesses  and  :>rov*  an  illegal 
•ala.  and.  If  the  court  arnite  witnee- 
8(  0 io  testify  aa  to  ee  >arate  and  dis- 
trict acta  cr  sales,  the  nroeeeutor  will 
net  be  required  to  elect  ux>n  which  one 
he  will  ly*  The  prosecutor  any  te  al- 
lowed to  oall  wit neeaea  and  mrove  or  at- 
teu  t to  prove  several  dlotinot  sales  or 
violations  of  the  law*  when  the  indictment 
oc.  nt  -lnn  but  one  oount  nd  ohargoa  but  one 
offense*  Zf  evidence  of  e&lea  on  acre 
than  one  day  la  Introduced,  a conviction 
or  aoqulttal  la  a bar  to  further  pro**. 
cutler,  of  any  of  such  sale* 

"In  a prosecution  for  selling  intoxicating 
llquorn,  there  suet  be  proof  of  a sale,  or 
of  foots  fron  -hioh  a sale  rmy  he  inferred; 

It  In  not  (sufficient  to  prove  merely  that 
nor  was  drunk  on  defendant' s -?  re  aloes* 

Tut  where  the  defendant  said  to  another 
that  if  he  would  furnish  the  money  defendant 
would  our>  ly  the  whisky,  and,  upon  receiving 
the  money,  he  returned  after  a short  a.  aenoe 
with  «.  rlnt  ti  nhitky  and  the  chen^e.  held 
to  be  a *&.lt  by  defendant*  It  must  do  ahoirt 
that  the  a&le  ana  ®de  In  the  oounty  in  which 
the  Indictment  was  found*  The  court  will  not 
oerait  the  law  to  ha  oircu  ve-itec  or  evaded 
by  any  nrtlfloe  or  device  resorted  to  for 
that  ~'ur">oae,  such  aa  selling:  on  oredit,  or 
in  noymont  of  services  rendered,  or  selling 
none  other  article  and  delivering  the  liquor 
also,  or  odclng  somethin  else  with  it.  or 
selling  a gallon  to  be  tPken  away  at  differ- 
ent tlaen,  or  by  any  other  oo  itrivnno*  to 
evade  the  law;  every  such  transaction  a runt  a 
to  a aale  of  the  11  uor  In  violation  of  the 
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la*,  as  nauch  as  If  the  p*rtj  should  open- 
ly  band  it  to  a customer  at  the  counter  or 
bar,  and  receive  the  money  for  it, 

"It  is  a question  for  the  jury,  in  every 
uuch  case,  whether  the  act  was  a sale  un- 
der & mere  device  to  evade  the  lav,  ox  was 
a lawful  disposition  of  the  liquor. 

•It  is  not  neoesoary  that  the  defendant 
should  own  the  liquor,  ox  have  authority 
fro.a  the  owner  to  sell  it.  Yet,  if  he 
acts  as  clerk,  ox  servant,  or  a,ent  of 
tMiother  in  selling,  he  is  not  excused,  un- 
less hie  pri nelpel  is  protected  by  a li- 
cense or  by  the  law, because  no  man  can  au- 
thorise another  to  violate  the  law.  If  the 
sale  is  »ade  under  the  direction  of  the 
principal,  doth  will  be  liable.  But,  in 
general , If  the  near  eon  sought  to  toe  charged 
did  not  sri v*  authority,  or  in  any  way  favor 
or  absent  to  the  act,  or  suffer  his  will 
to  concur  therein,  he  cannot  to*-  held  liable. 
And  it  was  held  that  a dromehoo  keener  la 
not  resnonsiole  for  the  act  of  hie  agent  in 
selling  to  a drunkard  against  bis  express 
direction  not  to  do  so,  ut  the  statute 
declares  that  any  sale,  gift  or  other  dis- 
position of  into rice ting  liquors  to  any 
ainor  without  the  permission  or  consent 
required  or  to  any  habitual  drunkard,  toy 
any  clerk,  agent  or  other  person  noting  for 
any  dramshop  keeper  or  other  person,  shall 
toe  deemed  and  taken  to  toe,  for  all  the  pur- 
poses of  the  law  as  the  act  of  such  Oraa- 
a don  keeper  or  other  oer^on.  And  the  Court 
of  Appeals  has  held  that,  under  this  statute, 
it  is  no  defense  to  an  Indio tment  for  celling 
to  a eincr,  etc,,  that  the  sale  was  am d©  by 
the  bartender,  without  the  knowledge  or  desire 
of  the  defendant,  and  la  hi a a pence  and  a- 
gainet  his  positive  instructions.  If  a wife  , 
sells  in  the  presence  of  her  hue  band,  he  is 
guilty  ana  she  is  excused;  if  he  is  absent 
and  she  sells  toy  his  direction,  both  ere  lia- 
ble; if  without  his  consent,  she  ikons  is 
guilty. 

•The  indictment  must  negative  the  provisos 
and  eroe^t lone  in  the  statute  creating  the 
offense.  Thus,  it  must  be  charged  that  the 
defendant  had  no  license.  *ut  this  negative 
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torer. nt  neev  not  be  rored  by  the  ot-t«. 
It  dero.ree  urea  the  defendant  to  show 
that  he  had  a license,  and  If  he  fails 
to  show  that  he  baa  a 116* nee  it  ---111  be 
pre»utv*d  that  be  hod  none,  and  the  arer- 
*nt  trill  be  taken  ae  roved.  Thle  rule 
In  not  universal;  on  the  contrary,  soae 
of  the  authorities  hold  that  the  etate 
suet  rcxiuoe  wozt*  remiotiro  evidence, 
at  least,  that  the  defendant  had  no  li- 
cense, before  he  te  re  ulred  to  prove 
the  contrary, * 


«aay  oa^ee  are  cited  in  support  of  the  a ore  etate- 
ente  of  lav  <tad  ve  bellere  that  they  are  p llca  le  to  eell- 
lns  intoxicating  liquor  without  a license  under  the  nee  •Liquor 
Oontrol  tot*  insofar  en  the  statutes  are  sisll&r. 


III. 


In  the  osae  of  ;tato  *.  -*11  eon.  30  Ho.  tpp.  l.o.  115, 
the  court  ealdi 


"The  court  Instructed  the  jury 
that.  If  the  defendant  had  a 
dre  aho-'  lloenee,  it  was  hie 
duty  to  iroduo*  or  prove  It. 
This,  the  defendant  olal-^a,  smi 
error. 


•The  instruction  at  ne  er,  and 
announced  the  correct  rule,  'tate 
r.  awards.  60  Mo.  490; 

Stole.  T<  "©.  137 ; 
e eo,  455.  if  the  defend  r>. 


'hrnt  r.  "tatr 
defer  < t 


a lioe  iee  It  was  a ‘setter  peculiar- 
ly vlthin  hie  knowledge,  and,  if  ho 
relied  on  it  ae  a defense,  he  should 
hare  p rodeoed  It.  Th*  general  rule 
la,  that,  when  'the  sub Ject-raatter 
of  a ne;-atlre  avvrwent  lie*  recullar- 
ly  vlthin  the  knowledfp?  of  the  other 
-arty,  the  aver. -e  it  le  taken  ae  true 
unlee <t  disprove**  by  that  party.'  1 
Qreenleaf  on  'rlde?«e  (14  ed. ' sec. 


79.  • 
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also  v.  Of  lee  . 3P  Ho.  App.  l.o.  190 

nd  oases  cited. 


«*  a to  therefore  of  the  opinion  that  the  averment 
1 -j  an  Information  that  the  defendant  had  no  to 

sell  lntoxlc*tln ; liquor  would  he  talon  as  true  unless 
dlapr  ve  y th  defendant. 


17. 


Xn  the  case  of  tate  r.  Hrown,  151  Uo.  Apo.  l.o, 
3wl t the  Court  stated i 

•The  trl'.’l  court  properly  over- 
ruled the  an  tlon  for  a am  trial 
do  rplto  this  affidavit.  Putting 
aside  other  considerations  the 
•ainVke’  vhioh  ap  >*ajrs  to  weigh 
so  heavily  on  th«  tardily  quick- 
ened conscience  of  the  witness  In- 
volved only  an  In  aterlal  f^ot. 

It  was  the  defendant'*  dru.*  store 
and  the  defendant's  whiskey  and 
the  defendant  was  present  at  the 
sale.  It  cannot  make  the  slightest 
difference  In  the  orlninal  1 la- 
bility o'  defendant  whet  er  be  handed 
out  th*  liquor  and  took  in  the  money 
or  hie  a ent-  the  doctor,  did  that 
nervlee  for  f-l».  here  a person 
acts  as  the  olsrk  or  a$rent  f ono- 
V « in  selling  Intoxicating  liquors 
in  violation  of  law,  either  way  be 
indicted.  { .ohnldt  v.  ‘State.  14  Ho. 

137 i ft-ys  v.  Hate,  13  a o.  346: 

Jtate  v,  Quinn,  40  4»,  Ap*>.  6 7; 
state  v.  Sortc.n,  43  i fo.  A->p.  64; 

3tfcte  v.  Melntt,  45  do.  Aon.  403; 
state  v.  3u#s«n.  110  ho.  136.)  The 
j id^neni  is  affirmed.**** 
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*'«•  else  -t^te  v.  Or^wfortu  151  Mo.  App.  1.0. 


It  la  therefore  the  epini on  of  this  office  tb«t 
%l *e  »&ie  of  Intoxicating  li?uor  without  a lioenae  ny  an 
agent  with  the  consent  and  knowledge  of  the  principal 
would  •’*ke  both  & pent  mnd  principal  mil ty  of  netting 
intoxicating  liquor  without  a lionise. 


*.  . 


the  ©fthoaa  of  ethios  of  the  A&cMoan  "-or  Aeaoolatlon 
ie  eilent  in  re^rd  tc  a prosecuting  Attorney  aapatUag  a 
©&*e  for  a client  when  he  represented  before  being  elected 
?ro»«?outin<.;  Attorney.  §«  know  of  no  l&w  or  rule  of  ethioa 
that  would  r> parent  you  f rests  re-'.r^eentin’*  your  client  in  an 
appeal  to  Apellate  louarts  anti  we  are  unable  to  eee  how  it 
would  conflict  with  your  cutlers  &«  proseeuti ng  Attorney, 
ee-eol&lly  einoe  under  Section  1133'?,  R.  , Mo.  19®,  it 
would  bo  JUrvoeetole  for  you  to  recrea  nt  the  state  e .ainet 
your  foraer  olieat*  However  this  may  be,  it  la  our  opinion 
that  since  you  are  now  Prosecuting  Attorney  of  your  County, 
it  would  be  ft  better  -nclicy,  end  certainly  within  the  spirit 
of  the  ethic*  of  the  let'ftl  ^rofeeeion,  for  you  to  withdraw 
fron  ibte  case  if  you  o&a  do  no  without  barsa  to  the  interact** 
of  your  client. 


Re»  ectfuliy  aubwitted, 


AP*'  OVKDl 


JOHR  a.  SOmsAK,  JR. , 

An  latent  ' ttorney-Oeneral . 


HTTcfi-f^r-- — 

Att)orney-i5eneral . 


JKT/JtJU  afj 


TAXATION  AND  Ri£V  i^NUI 
COUNTY  CuLuECTOao: 


: collectors  - commission  of  county  and 

township  collectors  for  collecting  drain- 
at  e taxes  and  media  for  payment  thereof. 


Nay  31,  193b. 


Hon.  Charles  Young, 
Treasurer,  Livingston  County 
Chllllcothe,  Missouri 


Dear  Sir: 

A request  for  an  opinion  has  been  received  from 
you  under  date  of  January  24,.  1935,  such  request  being 
in  the  following  terms: 

*xe  are  anticipating  a large  collection 
of  drainage  taxes  in  thlB  county  the 
next  twelve  months  ana  would  appreciate 
your  opinion  relative  to  rate  of  oom- 
mission  allowed  collectors  for  collecting 
such  taxes.  Another  matter  tre  would 
like  Included  in  your  opinion  is;  In 
the  event  we  accept  drainage  bonds  and 
coupons  in  payment  of  taxes,  are  we 
allowea  to  adc  a cash  commission  of  2% 
for  collection  of  sucn  taxes  paid  with 
bonds  and  coupons.  * 

I. 


a cFFIClc  CT'J^a. 

Tne  usual  fee  of  oouuty  una  township  collectors 
for  col-Lectlne  drainage  taxes  is  fixed  by  R.  J.  Missouri, 
iscso,  section  lOcoO,  which  ^rhvlaes  as  follows: 

"The  county  and  township  collectors  for 
collecting  current  tt-xes  for  drainage 
and  levee  districts  shall  receive  one 
per  c«nt.  of  all  such  taxes  oolleoted, 
and  for  the  collection  of  delinquent 
taxes  for  such  they  shall  receive  two 
pei  cent,  of  all  sums  collected.* 


ana  by  section  10783,  which  provides  in  part  as  follows: 
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•Xhe  said  collector  snail  retain 
for  his  services  one  per  centum  of 
the  amount  he  collects  on  current 
taxes  ana  two  per  centum  of  the 
amount  he  collects  on  delinquent 
taxes. • 

In  a county  the  size  of  Livingston  County  which  Is 
under  township  organization  ana  In  which  the  county  treasurer  Is 
ex  officio  collector,  the  township  collectors  collect  and  get  one 
per  cent  commission  on  current  drainage  taxes  and  the  county 
treasurer  ex  officio  collector  gets  nothing,  whereas  on  delin- 
quent ax aln  ^e  taxes  the  county  treasurer  ex  officio  collector 
collects  the  same  and  gets  two  per  cent  coorlsslon  therefor  and 
the  township  collectors  get  nothing.  This  is  covered  by  R.  s. 
Missouri,  1929,  section  10796,  which  provides  In  so  far  ae 
relevant  as  follows: 

•Drainage  taxes*  • *shall  be  collected 
by  such  township  collectors*  * * end 
each  township  collector  shall*  * * 
receive  the  same  compensation  therefor 
• • *as  provided  for  county  collectors 
unaer  this  article,*  • *.  The  delinquent 
drlnage  taxes  shall  be  certified  by 
the  secretary  of  the  board  of  supervi- 
sors to  the  county  treasurer  as  ex 
officio  collector  of  delinquent  taxes, 
wno  shall  collect  such  delinquent 
drainage  taxes*  * *.  The  said  treasurer 
as  ex  officio  collector  of  delinquent 
taxes  shall*  • ’receive  the  same  com- 
pensation therefor  and  pay  over  the 
s&ld  taxes  to  the  treasurer  of  the 
dr. Inage  alstrict  as  Is  provided  for 
county  collectors,  under  this  article, 
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CUMCLUSIOI. 


It  Is  therefore  the  opinion  of  this  office  that  the 
township  collectors  art  entitled  to  one  per  cent  for  the  collection 
of  current  drainage  district  taxes  ana  that  the  county  treasurer 
ex  officio  collector  is  entitled  to  two  per  cent  for  the  collection 
of  delinquent  drainage  district  taxes. 


II. 

Kl  OKKICIo  COLLECTOR  ftiUT 

in. 

a Ik  PAYkKMt  OF 

tea  kSh  CUSTn. 


Your  secoua  inquiry  is  whether  or  not  tat  collector  is 
required  to  accept  past  due  bonds  and  coupons  in  pay sent  of  his 
costs  ana  fees  wnlch  are  due  him  for  services  rendered  in  the 
collection  of  the  delinquent  taxes.  This  issue  is  presented  be- 
cause of  the  provisions  of  Section  9911  R.  £•  Mo.  1929,  which 
provides  in  part  as  follows: 

"Except  as  hereinafter  provided,  all 
state,  county,  township,  city,  town, 
village,  school  district,  levee  district 
ana  drainage  district  taxes  shall  be 
paid  in  gold  or  silver  coin  or  legal 
tender  notes  of  the  United  states,  or  in 
national  bank  notes.  Warrants  drawn  by 
the  state  auditor  shall  be  received  In 
payment  of  state  taxes.  Jur>  certificates 
of  the  county  shall  be  received  in  pay- 
ment of  county  taxes.  Past  due  bends 
or  coupons  of  any  county,  city,  township, 
drainage  district,  xevee  district  or 
schcol  district  shall  be  received  in 
payment  of  any  tax  levied  for  tne  pay- 
ment of  bonus  or  coupons  of  the  same 
issue,  but  not  in  payment  of  any  tax 
levied  for  any  other  purpose.*  • * * •" 
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By  reason  of  the  foregoing  authorization  past  due  bonds 
and  coupons  of  any  drainage  or  levee  district  have  been  received 
In  payment  of  taxes  levied  lor  the  payments  of  bonds  or  coupons 
of  the  sane  Issue  of  such  district.  It  Is  to  be  noted  that  the 
bonds  or  coupons  are  to  be  accepted  lnppayment  of  "any  tax 
levied".  It  1 8 not  provided  that  they  shall  be  received  In  pay- 
ment of  all  taxes,  debts  or  dues  as  dia  the  interest  coupons 
considered  In  the  case  of  Kllett  vs.  Virginia,  135  U.  3.  696. 

By  the  terms  of  this  statute  the  bonds  or  coupons  are  to  be  accept- 
ed In  payment  of  "taxes".  If  the  eora  "taxes"  covers  the 
collector1 6 commission  then  the  answer  to  your  question  Is  that 
you  are  required  to  aocept  the  bonds  and  coupons  In  full  pay- 
ment of  the  amount  of  tax  and  commission  due.  If  that  term  Is 
not  to  be  so  construed  then  a contrary  result  Is  reaches. 

Taxes  In  tnelr  ordinary  and  accepted  sense  ore  con- 
strued to  be  the  contribution  of  the  citizen  to  his  government. 

As  state-  In  the  oaee  of  Taylor  vs.  Gehner,  et  &1.  45  S.  V.  (2d) 

59,  60: 

"Taxes  are  proportional  contributions 
Imposed  by  the  State  upon  Individuals 
for  the  support  of  government  and  for 
all  Mobile  neeue.  " 

The  collector^  commission,  of  course,  could  not  under 
any  circumstances  be  considered  ae  a uniform  contribution  for 
the  support  of  the  government.  That  fee  la  to  go  directly  to 
the  County  Collector  for  his  extra  servloee  required  In  the 
collection  of  the  delinquent  taxe8.  Ae  eas  said  by  the  Supreme 
Court  In  the  case  of  state  ex  rel.  Shannon  County  vs.  Hawkins, 

169  Mo.  61b,  63C,  construing  the  four  per  cent  commission  then 
allowed  collectors  for  the  collection  of  delinquent  s i ate  and 
county  taxes: 


"Reading  the  t*o  sections  together, 

«e  mui  t arrive  at  the  Intention  of 
the  legislature,  it  seems  to  us  that 
Section  93m0  deals  alone  with  the 
commissions  to  be  retained  by  the 
collectors  out  of  the  revenue  collected. 
Section  9309  deals  with  the  costs 
allowed  him  for  Ll extra  services 
In  aadltTon  to  nls  commission,  and 
these  are  to  be  paid  by  the  delinquent 
and  the  collector  is  allowed  only 
four  per  cent." 
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e must  presume  that  the  Legislature  used  the  word 
•taxes " here  in  its  ordinary  ana  usual  sense,  for  there  is  nothing 
to  Indloste  a oontrary  intention.  However,  there  is  additional 
authority  for  our  holding  thr t this  word  does  not  Include  the 
collector' e commission.  That  is  the  case  of  State  ex  rel.  Crutcher 
vs.  Koeln,  61  6.  •>.  (<jd)  7b0.  In  this  case  the  Court  considered 
the  effect  to  be  given  deflate  dill  dC,  page  433,  Laws  of  Hlssourl 
1933,  the  purport  of  which  was  to  remit  ail  taxes,  penalties  and 
interests  wnicn  haa  accrued  on  taxes  providing  that  the  fact 
amount  of  the  tax  bill  was  paid  before  certain  dates.  The  Court 
in  passing  upon  whethsr  or  not  the  penalties,  costs  and  Interests 
were  a part  of  the  tax  stated,  1.  o.  753: 

••  * • the  compensation  (collector's 
commission)  new  under  consideration 
le  included  in  the  pi  rase,  'penalties, 
interests  and  ooste'  as  is  also  tne 
coupons  tlon  of  all  other  persons  whose 
ter  vices  are  as  already  stated  in- 
cidental to  aeiincuent  taxes  and  their 
collection. 


Also,  by  statutory  classification  the 
respondent' s 'commission'  of  two  per 
cent  on  delinquent  taxes  collected  le 
•penalty'  as  against  the  relator,  re- 
quired to  be  added  to  the  tax  bill  aud 
collected  from  the  party  paying  such 
tax  as  a 'penalty'  in  the  same  manner 
as  other  penalties  are  collected  and 
enforced. 


It  follows  as  used  in  the  chaoter  on 
taxation  lu  tne  Hevlsea  btatutes,  the 
expressions  'oc.  .missions,  1 'Interest,' 
'fees,'  and  'costs'  axe  included  In 
tne  generic  tern  'penalty.'  • 
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And  on  page  7b4: 


•Penalties  are  a mere  adjunct,  of 
a nature  quite  different  from  taxes 
as  already  shown,  and  are  provided 
merely  as  an  aid  in  enforcing  the 
collection  cf  the  latter.4 

It  should  be  recalled  tnat  Section  9911  is  a part  ana  parcel  of 
Chapter  69  of  tne  Hevised  Statutes  of  Missouri  1939,  that  chapter 
whloh  deals  with  the  subject  of  taxation. 

Mot  only  aocs  the  collector's  commission  allosea  on 
delinquent  drainage  district  taxes  fall  to  meet  the  recognised 
requlr emtats  for  a “tux",  but  It  should  be  noted  tnat  the  word 
Is  useo  in  this  section  in  connection  *itn  the  word  “levied",  and 
the  use  of  the  phrase  "taxes  levied"  indicates  a definite  intention 
to  limit  the  subject  matter  of  the  lav*  The  t^rm  "levied"  as 
usee  in  the  above  phrase  has  very  recently  been  before  the  Supreme 
Court  for  construction.  In  the  cats  of  State  V6.  Davis,  Collector, 
73  S.  V*  (2d)  406,  this  ceae  turned  entirely  upon  the  construction 
of  this  word  in  Section  9936  R.  3.  Missouri  1929*  In  this  case 
the  Court  stated,  1.  c.  407: 

"The  word  'levy'  as  applied  to  taxes 
has  a well  defined  and  understood 
meaning.  It  m<- aas  the  formal  order, 
by  the  proper  authority,  declaring 
property  at  its  assessed  valuation, 
subject  to  taxation  at  a fixed  rate. 

Jtate  ex  rel.  Hamilton  v.  Hannibal 
4 St.  J.  hy . Co.,  113  Mo.  297,  loc. 
clt.  307,  21  3.  v.  14.  The  clause 
under  consideration  is  not  ambiguous, 
and  tne  legislature  must  have  used 
the  word  'levied'  advisedly.*  • •" 

pet  certainly  the  additional  collector's  commission 
allowed  for  collection  of  delinquent  drainage  taxes  does  not  depend 
upon  any  formal  order  by  the  proper  authority  declaring  property 
at  its  asses  ed  valuation  subject  to  taxation  at  a fixea  rate. 

Tills  additional  commission  is  allowed  by  reason  of  the  delinquent 
condition  of  the  taxes.  It  is  definitely  fixed  by  the  statutes 
appllc-ole  ana  is  due  regardless  of  the  acts  of  any  "proper 
authority".  The  ruling  in  the  Davis  case  supra  setae  equally 

applicable  to  the  instant  situation. 
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while  it  may  be  said  that  these  authorities  are  not 
conclusive  ae  to  the  interpretation  of  the  tar.c  as  us ea  in  Section 
9911,  the  application  of  such  construction  to  the  instant  statute 
is  logical  in  viewof  the  purpose  sought  to  be  obtained  by  that 
ensctaent.  It  is  apparent  that  th**  Legislature  was  attempting 
to  enumerate  those  things  ehlch  sere  legal  tender  In  the  payment 
of  taxes  due  the  state  ana  the  various  gov^rnmunt %1  subdivisions. 

By  this  lav  it  was  sought  to  lay  doen  the  rule  to  govern  the 
County .Collectors  In  the  collection  of  the  taxes  due  these  various 
agencies.  The  legislature  undoubtedly  raallred  th  t the  county 
collector  »as  in  a good  position  to  determine  for  himself  in 
what  manner  he  would  accept  payment  for  hl6  own  services.  However, 
when  the  rights  of  the  state  were  involved  and  of  the  various 
governmental  subdivisions,  it  was  logical  ana  necess  ry  that  soma 
guide  be  provided  for  the  collector  to  follow  in  receiving  payment 
of  taxes  assessed  and  levied. 

Requiring  of  County  Collectors  tc  accept  past  due  bonde 
ana  coupons  in  payment  of  taxes  can  only  be  applied  to  "taxes" 
in  its  proper  sen  t-.  It  o&n  only  oe  justified  on  the  theory  that 
by  th*  aocept&nceof  such  past  due  bonds  and  coupons  the  dlstrlots 
are  in  truth  an^  fiet  paying  the  bonds  and  Coi  one.  Contractural 
relationship  exists  between  the  holders  of  the  bonds  and  coupons 
ana  the  district.  However,  thet  relationship  does  hot  attach 
to  tne  collecting  cl  fleer.  h<-  is  unuer  no  obligation  whatsoever 
to  pay  the  bonae  or  coupons,  and  «ui  never  iatendec  to  be  required 
to  accept  tnea  in  payment  of  nis  compensation  for  additional 
services  rendered  in  the  collection  of  delinquent  levee  or  drainage 
district  tuxes. 


CQJCLUblOM. 

It  is  therefore  the  oplnlou  of  this  office  that  the 
county  collector  is  not  required  to  accept  past  due  bonds  or 
coupons  of  any  drainage  or  lev«e  district  in  payment  of  the  two 
per  cent  commission  allowed  him  under  the  law  for  the  collection 


ROY  MClITTRICI, 
Attorney  General. 
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